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PRESUMPTIONS 

18.301 Presumptions in general. 
18.302 Applicability of state law. 

RELEVANCY AND ITS LIMITS 

18.401 Definition of relevant evidence. 
18.402 Relevant evidence generally admis-

sible; irrelevant evidence inadmissible. 
18.403 Exclusion of relevant evidence on 

grounds of confusion or waste of time. 
18.404 Character evidence not admissible to 

prove conduct; exceptions; other crimes. 
18.405 Methods of proving character. 
18.406 Habit; routine practice. 
18.407 Subsequent remedial measures. 
18.408 Compromise and offers to com-

promise. 
18.409 Payment of medical and similar ex-

penses. 
18.410 Inadmissibility of pleas, plea discus-

sion, and related statements. 
18.411 Liability insurance. 

PRIVILEGES 

18.501 General rule. 

WITNESSES 

18.601 General rule of competency. 
18.602 Lack of personal knowledge. 
18.603 Oath or affirmation. 
18.604 Interpreters. 
18.605 Competency of judge as witness. 
18.606 [Reserved] 
18.607 Who may impeach. 
18.608 Evidence of character and conduct of 

witness. 
18.609 Impeachment by evidence of convic-

tion of crime. 
18.610 Religious beliefs or opinions. 
18.611 Mode and order of interrogation and 

presentation. 
18.612 Writing used to refresh memory. 
18.613 Prior statements of witnesses. 
18.614 Calling and interrogation of wit-

nesses by judge. 
18.615 Exclusion of witnesses. 

OPINIONS AND EXPERT TESTIMONY 

18.701 Opinion testimony by lay witnesses. 
18.702 Testimony by experts. 
18.703 Bases of opinion testimony by ex-

perts. 
18.704 Opinion on ultimate issue. 
18.705 Disclosure of facts or data underlying 

expert opinion. 
18.706 Judge appointed experts. 

HEARSAY 

18.801 Definitions. 
18.802 Hearsay rule. 
18.803 Hearsay exceptions; availability of 

declarant immaterial. 
18.804 Hearsay exceptions; declarant un-

available. 
18.805 Hearsay within hearsay. 

18.806 Attacking and supporting credibility 
of declarant. 

AUTHENTICATION AND IDENTIFICATION 

18.901 Requirement of authentication or 
identification. 

18.902 Self-authentication. 
18.903 Subscribing witness’ testimony un-

necessary. 

CONTENTS OF WRITINGS, RECORDINGS, AND 
PHOTOGRAPHS 

18.1001 Definitions. 
18.1002 Requirement of original. 
18.1003 Admissibility of duplicates. 
18.1004 Admissibility of other evidence of 

contents. 
18.1005 Public records. 
18.1006 Summaries. 
18.1007 Testimony or written admission of 

party. 
18.1008 Functions of the judge. 

APPLICABILITY 

18.1101 Applicability of the rules. 
18.1102 [Reserved] 
18.1103 Title. 
18.1104 Effective date. 
APPENDIX TO SUBPART B—REPORTER’S NOTES 

AUTHORITY: 5 U.S.C. 301; 5 U.S.C. 551–553; 5 
U.S.C. 571 note; E.O. 12778; 57 FR 7292. 

SOURCE: 48 FR 32538, July 15, 1983, unless 
otherwise noted. 

Subpart A—General 

§ 18.1 Scope of rules. 
(a) General application. These rules of 

practice are generally applicable to ad-
judicatory proceedings before the Of-
fice of Administrative Law Judges, 
United States Department of Labor. 
Such proceedings shall be conducted 
expeditiously and the parties shall 
make every effort at each stage of a 
proceeding to avoid delay. To the ex-
tent that these rules may be incon-
sistent with a rule of special applica-
tion as provided by statute, executive 
order, or regulation, the latter is con-
trolling. The Rules of Civil Procedure 
for the District Courts of the United 
States shall be applied in any situation 
not provided for or controlled by these 
rules, or by any statute, executive 
order or regulation. 

(b) Waiver, modification, or suspension. 
Upon notice to all parties, the adminis-
trative law judge may, with respect to 
matters pending before him or her, 
modify or waive any rule herein upon a 
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determination that no party will be 
prejudiced and that the ends of justice 
will be served thereby. These rules 
may, from time to time, be suspended, 
modified or revoked in whole or part. 

§ 18.2 Definitions. 

For purposes of these rules: 
(a) Adjudicatory proceeding means a 

judicial-type proceeding leading to the 
formulation of a final order; 

(b) Administrative law judge means an 
administrative law judge appointed 
pursuant to the provisions of 5 U.S.C. 
3105 (provisions of the rules in this part 
which refer to administrative law 
judges may be applicable to other Pre-
siding Officers as well); 

(c) Administrative Procedure Act means 
those provisions of the Administrative 
Procedure Act, as codified, which are 
contained in 5 U.S.C. 551 through 559; 

(d) Complaint means any document 
initiating an adjudicatory proceeding, 
whether designated a complaint, ap-
peal or an order for proceeding or oth-
erwise; 

(e) Hearing means that part of a pro-
ceeding which involves the submission 
of evidence, either by oral presentation 
or written submission; 

(f) Order means the whole or any part 
of a final procedural or substantive dis-
position of a matter by the administra-
tive law judge in a matter other than 
rulemaking; 

(g) Party includes a person or agency 
named or admitted as a party to a pro-
ceeding; 

(h) Person includes an individual, 
partnership, corporation, association, 
exchange or other entity or organiza-
tion; 

(i) Pleading means the complaint, the 
answer to the complaint, any supple-
ment or amendment thereto, and any 
reply that may be permitted to any an-
swer, supplement or amendment; 

(j) Respondent means a party to an 
adjudicatory proceeding against whom 
findings may be made or who may be 
required to provide relief or take reme-
dial action; 

(k) Secretary means the Secretary of 
Labor and includes any administrator, 
commissioner, appellate body, board, 
or other official thereunder for pur-
poses of appeal of recommended or 

final decisions of administrative law 
judges; 

(l) Complainant means a person who is 
seeking relief from any act or omission 
in violation of a statute, executive 
order or regulation; 

(m) The term petition means a writ-
ten request, made by a person or party, 
for some affirmative action; 

(n) The term Consent Agreement 
means any written document con-
taining a specified proposed remedy or 
other relief acceptable to all parties; 

(o) Commencement of Proceeding is the 
filing of a request for hearing, order of 
reference, or referral of a claim for 
hearing. 

§ 18.3 Service and filing of documents. 
(a) Generally. Except as otherwise 

provided in this part, copies of all doc-
uments shall be served on all parties of 
record. All documents should clearly 
designate the docket number, if any, 
and short title of the matter. If the 
matter involves a program adminis-
tered by the Office of Workers’ Com-
pensation Programs (OWCP), the docu-
ment should contain the OWCP number 
in addition to the docket number. All 
documents to be filed shall be delivered 
or mailed to the Chief Docket Clerk, 
Office of Administrative Law Judges 
(OALJ), 800 K Street, NW., Suite 400, 
Washington, DC 20001–8002, or to the 
OALJ Regional Office to which the pro-
ceeding may have been transferred for 
hearing. Each document filed shall be 
clear and legible. 

(b) How made; by parties. All docu-
ments shall be filed with the Office of 
Administrative Law Judges, except 
that notices of deposition, depositions, 
interrogatories, requests for admis-
sions, and answers and responses there-
to, shall not be so filed unless the pre-
siding judge so orders, the document is 
being offered into evidence, the docu-
ment is submitted in support of a mo-
tion or a response to a motion, filing is 
required by a specialized rule, or there 
is some other compelling reason for its 
submission. Whenever under this part 
service by a party is required to be 
made upon a party represented by an 
attorney or other representative the 
service shall be made upon the attor-
ney or other representative unless 
service upon the party is ordered by 
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the presiding administrative law judge. 
Service of any document upon any 
party may be made by personal deliv-
ery or by mailing a copy to the last 
known address. The person serving the 
document shall certify to the manner 
and date of service. 

(c) By the Office of Administrative Law 
Judges. Service of notices, orders, deci-
sions and all other documents, except 
complaints, shall be made by regular 
mail to the last known address. 

(d) Service of complaints. Service of 
complaints or charges in enforcement 
proceedings shall be made either: (1) By 
delivering a copy to the individual, 
partner, officer of a corporation, or at-
torney of record; (2) by leaving a copy 
at the principal office, place of busi-
ness, or residence; (3) by mailing to the 
last known address of such individual, 
partner, officer or attorney. If done by 
certified mail, service is complete upon 
mailing. If done by regular mail, serv-
ice is complete upon receipt by ad-
dressee. 

(e) Form of pleadings. (1) Every plead-
ing shall contain a caption setting 
forth the name of the agency under 
which the proceeding is instituted, the 
title of the proceeding, the docket 
number assigned by the Office of Ad-
ministrative Law Judges, and a des-
ignation of the type of pleading or 
paper (e.g., complaint, motion to dis-
miss, etc.). The pleading or papers shall 
be signed and shall contain the address 
and telephone number of the party or 
person representing the party. Al-
though there are no formal specifica-
tions for documents, they should be 
typewritten when possible on standards 
size (81⁄2×11) paper legal size (81⁄2×14) 
paper will not be accepted after July 
31, 1983. 

(2) Illegible documents, whether 
handwritten, typewritten, photocopied, 
or otherwise will not be accepted. Pa-
pers may be reproduced by any dupli-
cating process, provided all copies are 
clear and legible. 

(f) Filing and service by facsimile—(1) 
Filing by a party; when permitted. Fil-
ings by a party may be made by fac-
simile (fax) when explicitly permitted 
by statute or regulation, or when di-
rected or permitted by the administra-
tive law judge assigned to the case. If 
prior permission to file by facsimile 

cannot be obtained because the pre-
siding administrative law judge is not 
available, a party may file by facsimile 
and attach a statement of the cir-
cumstances requiring that the docu-
ment be filed by facsimile rather than 
by regular mail. That statement does 
not ensure that the filing will be ac-
cepted, but will be considered by the 
presiding judge in determining whether 
the facsimile will be accepted nunc pro 
tunc as a filing. 

(2) Service by facsimile; when permitted. 
Service upon a party by another party 
or by the administrative law judge may 
be made by facsimile (fax) when explic-
itly permitted by statute or regulation, 
or when the receiving party consents 
to service by facsimile. 

(3) Service sheet and proof of service. 
Docments filed or served by facsimile 
(fax) shall include a service sheet 
which states the means by which filing 
and/or service was made. A facsimile 
transmission report generated by the 
sender’s facsimile equipment and 
which indicates that the transmission 
was successful shall be presumed ade-
quate proof of filing or service. 

(4) Cover sheet. Filings or service by 
facsimile (fax) shall include a cover 
sheet that identifies the sender, the 
total number of pages transmitted, and 
the caption and docket number of the 
case, if known. 

(5) Originals. Documents filed or 
served by facsimile (fax) shall be pre-
sumed to be accurate reproductions of 
the original document until proven 
otherwise. The party proferring the 
document shall retain the original in 
the event of a dispute over authen-
ticity or the accuracy of the trans-
mission. The original document need 
not be submitted unless so ordered by 
the presiding judge, or unless an origi-
nal signature is required by statute or 
regulation. If an original signature is 
required to be filed, the date of the fac-
simile transmission shall govern the 
effective date of the filing provided 
that the document containing the 
original signature is filed within ten 
calendar days of the facsimile trans-
mission. 

(6) Length of document. Documents 
filed by facsimile (fax) should not ex-
ceed 12 pages including the cover sheet, 
the service sheet and all accompanying 
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exhibits or appendices, except that this 
page limitation may be exceeded if 
prior permission is granted by the pre-
siding judge or if the document’s 
length cannot be conformed because of 
statutory or regulatory requirements. 

(7) Hours for filing by facsimile. Filings 
by facsimile (fax) should normally be 
made between 8:00 am and 5:00 pm, 
local time at the receiving location. 

(g) Filing and service by courier service. 
Documents transmitted by courier 
service shall be deemed transmitted by 
regular mail in proceedings before the 
Office of Administrative Law Judges. 

[48 FR 32538, July 15, 1983, as amended at 56 
FR 54708, Oct. 22, 1991; 59 FR 41876, Aug. 15, 
1994; 60 FR 26970, May 19, 1995] 

§ 18.4 Time computations. 
(a) Generally. In computing any pe-

riod of time under these rules or in an 
order issued hereunder the time begins 
with the day following the act, event, 
or default, and includes the last day of 
the period, unless it is a Saturday, 
Sunday or legal holiday observed by 
the Federal Government in which case 
the time period includes the next busi-
ness day. When the period of time pre-
scribed is seven (7) days or less, inter-
mediate Saturdays, Sundays, and holi-
days shall be excluded in the computa-
tion. 

(b) Date of entry of orders. In com-
puting any period of time involving the 
date of the entry of an order, the date 
of entry shall be the date the order is 
served by the Chief Docket Clerk. 

(c) Computation of time for delivery by 
mail. (1) Documents are not deemed 
filed until received by the Chief Clerk 
at the Office of Administrative Law 
Judges. However, when documents are 
filed by mail, five (5) days shall be 
added to the prescribed period. 

(2) Service of all documents other 
than complaints is deemed effected at 
the time of mailing. 

(3) Whenever a party has the right or 
is required to take some action within 
a prescribed period after the service of 
a pleading, notice, or other document 
upon said party, and the pleading, no-
tice or document is served upon said 
party by mail, five (5) days shall be 
added to the prescribed period. 

(d) Filing or service by facsimile. Filing 
or service by facsimile (fax) is effective 

upon receipt of the entire document by 
the receiving facsimile machine. For 
purposes of filings by facsimile the 
time printed on the transmission by 
the facsimile equipment constitutes 
the date stamp of the Chief Docket 
Clerk. 

[48 FR 32538, July 15, 1983, as amended at 59 
FR 41877, Aug. 15, 1994] 

§ 18.5 Responsive pleadings—answer 
and request for hearing. 

(a) Time for answer. Within thirty (30) 
days after the service of a complaint, 
each respondent shall file an answer. 

(b) Default. Failure of the respondent 
to file an answer within the time pro-
vided shall be deemed to constitute a 
waiver of his right to appear and con-
test the allegations of the complaint 
and to authorize the administrative 
law judge to find the facts as alleged in 
the complaint and to enter an initial or 
final decision containing such findings, 
appropriate conclusions, and order. 

(c) Signature required. Every answer 
filed pursuant to these rules shall be 
signed by the party filing it or by at 
least one attorney, in his or her indi-
vidual name, representing such party. 
The signature constitutes a certificate 
by the signer that he or she has read 
the answer; that to the best of his or 
her knowledge, information and belief 
there is good ground to support it; and 
that it is not interposed for delay. 

(d) Content of answer—(1) Orders to 
show cause. Any person to whom an 
order to show cause has been directed 
and served shall respond to the same 
by filing an answer in writing. Argu-
ments opposing the proposed sanction 
should be supported by reference to 
specific circumstances or facts sur-
rounding the basis for the order to 
show cause. 

(2) Complaints. Any respondent con-
testing any material fact alleged in a 
complaint, or contending that the 
amount of a proposed penalty or award 
is excessive or inappropriate or con-
tending that he or she is entitled to 
judgment as a matter of law, shall file 
an answer in writing. An answer shall 
include: 

(i) A statement that the respondent 
admits, denies, or does not have and is 
unable to obtain sufficient information 
to admit or deny each allegation; a 
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statement of lack of information shall 
have the effect of a denial; any allega-
tion not expressly denied shall be 
deemed to be admitted; 

(ii) A statement of the facts sup-
porting each affirmative defense. 

(e) Amendments and supplemental 
pleadings. If and whenever determina-
tion of a controversy on the merits will 
be facilitated thereby, the administra-
tive law judge may, upon such condi-
tions as are necessary to avoid 
prejudicing the public interest and the 
rights of the parties, allow appropriate 
amendments to complaints, answers, or 
other pleadings; provided, however, 
that a complaint may be amended once 
as a matter of right prior to the an-
swer, and thereafter if the administra-
tive law judge determines that the 
amendment is reasonably within the 
scope of the original complaint. When 
issues not raised by the pleadings are 
reasonably within the scope of the 
original complaint and are tried by ex-
press or implied consent of the parties, 
they shall be treated in all respects as 
if they had been raised in the plead-
ings, and such amendments may be 
made as necessary to make them con-
form to the evidence. The administra-
tive law judge may, upon reasonable 
notice and such terms as are just, per-
mit supplemental pleadings setting 
forth transactions, occurrences or 
events which have happened since the 
date of the pleadings and which are rel-
evant to any of the issues involved. 

§ 18.6 Motions and requests. 
(a) Generally. Any application for an 

order or any other request shall be 
made by motion which, unless made 
during a hearing or trial, shall be made 
in writing unless good cause is estab-
lished to preclude such submission, 
shall state with particularity the 
grounds therefor, and shall set forth 
the relief or order sought. Motions or 
requests made during the course of any 
hearing or appearance before an admin-
istrative law judge shall be stated oral-
ly and made part of the transcript. 
Whether made orally or in writing, all 
parties shall be given reasonable oppor-
tunity to state an objection to the mo-
tion or request. 

(b) Answers to motions. Within ten (10) 
days after a motion is served, or within 

such other period as the administrative 
law judge may fix, any party to the 
proceeding may file an answer in sup-
port or in opposition to the motion, ac-
companied by such affidavits or other 
evidence as he or she desires to rely 
upon. Unless the administrative law 
judge provides otherwise, no reply to 
an answer, response to a reply, or any 
further responsive document shall be 
filed. 

(c) Oral arguments or briefs. No oral 
argument will be heard on motions un-
less the administrative law judge oth-
erwise directs. Written memoranda or 
briefs may be filed with motions or an-
swers to motions, stating the points 
and authorities relied upon in support 
of the position taken. 

(d) Motion for order compelling answer: 
sanctions. (1) A party who has requested 
admissions or who has served interrog-
atories may move to determine the suf-
ficiency of the answers or objections 
thereto. Unless the objecting party sus-
tains his or her burden of showing that 
the objection is justified, the adminis-
trative law judge shall order that an 
answer be served. If the administrative 
law judge determines that an answer 
does not comply with the requirements 
of these rules, he or she may order ei-
ther that the matter is admitted or 
that an amended answer be served. 

(2) If a party or an officer or agent of 
a party fails to comply with a subpoena 
or with an order, including, but not 
limited to, an order for the taking of a 
deposition, the production of docu-
ments, or the answering of interrog-
atories, or requests for admissions, or 
any other order of the administrative 
law judge, the administrative law 
judge, for the purpose of permitting 
resolution of the relevant issues and 
disposition of the proceeding without 
unnecessary delay despite such failure, 
may take such action in regard thereto 
as is just, including but not limited to 
the following: 

(i) Infer that the admission, testi-
mony, documents or other evidence 
would have been adverse to the non- 
complying party; 

(ii) Rule that for the purposes of the 
proceeding the matter or matters con-
cerning which the order or subpoena 
was issued be taken as established ad-
versely to the non-complying party; 
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(iii) Rule that the non-complying 
party may not introduce into evidence 
or otherwise rely upon testimony by 
such party, officer or agent, or the doc-
uments or other evidence, in support of 
or in opposition to any claim or de-
fense; 

(iv) Rule that the non-complying 
party may not be heard to object to in-
troduction and use of secondary evi-
dence to show what the withheld ad-
mission, testimony, documents, or 
other evidence should have shown. 

(v) Rule that a pleading, or part of a 
pleading, or a motion or other submis-
sion by the non-complying party, con-
cerning which the order or subpoena 
was issued, be stricken, or that a deci-
sion of the proceeding be rendered 
against the non-complying party, or 
both. 

§ 18.7 Prehearing statements. 

(a) At any time prior to the com-
mencement of the hearing, the admin-
istrative law judge may order any 
party to file a prehearing statement of 
position. 

(b) A prehearing statement shall 
state the name of the party or parties 
on whose behalf it is presented and 
shall briefly set forth the following 
matters, unless otherwise ordered by 
the administrative law judge: 

(1) Issues involved in the proceeding; 
(2) Facts stipulated pursuant to the 

procedures together with a statement 
that the party or parties have commu-
nicated or conferred in a good faith ef-
fort to reach stipulation to the fullest 
extent possible; 

(3) Facts in dispute; 
(4) Witnesses, except to the extent 

that disclosure would be privileged, 
and exhibits by which disputed facts 
will be litigated; 

(5) A brief statement of applicable 
law; 

(6) The conclusion to be drawn; 
(7) Suggested time and location of 

hearing and estimated time required 
for presentation of the party’s or par-
ties’ case; 

(8) Any appropriate comments, sug-
gestions or information which might 
assist the parties in preparing for the 
hearing or otherwise aid in the disposi-
tion of the proceeding. 

§ 18.8 Prehearing conferences. 

(a) Purpose and scope. (1) Upon mo-
tion of a party or upon the administra-
tive law judge’s own motion, the judge 
may direct the parties or their counsel 
to participate in a conference at any 
reasonable time, prior to or during the 
course of the hearing, when the admin-
istrative law judge finds that the pro-
ceeding would be expedited by a pre-
hearing conference. Such conferences 
normally shall be conducted by con-
ference telephonic communication un-
less, in the opinion of the administra-
tive law judge, such method would be 
impractical, or when such conferences 
can be conducted in a more expeditious 
or effective manner by correspondence 
or personal appearance. Reasonable no-
tice of the time, place and manner of 
the conference shall be given. 

(2) At the conference, the following 
matters shall be considered: 

(i) The simplification of issues; 
(ii) The necessity of amendments to 

pleadings; 
(iii) The possibility of obtaining stip-

ulations of facts and of the authen-
ticity, accuracy, and admissibility of 
documents, which will avoid unneces-
sary proof; 

(iv) The limitation of the number of 
expert or other witnesses; 

(v) Negotiation, compromise, or set-
tlement of issues; 

(vi) The exchange of copies of pro-
posed exhibits; 

(vii) The identification of documents 
or matters of which official notice may 
be requested; 

(viii) A schedule to be followed by the 
parties for completion of the actions 
decided at the conference; and 

(ix) Such other matters as may expe-
dite and aid in the disposition of the 
proceeding. 

(b) Reporting. A prehearing con-
ference will be stenographically re-
ported, unless otherwise directed by 
the administrative law judge. 

(c) Order. Actions taken as a result of 
a conference shall be reduced to a writ-
ten order, unless the administrative 
law judge concludes that a steno-
graphic report shall suffice, or, if the 
conference takes place within 7 days of 
the beginning of the hearing, the ad-
ministrative law judge elects to make 
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a statement on the record at the hear-
ing summarizing the actions taken. 

§ 18.9 Consent order or settlement; set-
tlement judge procedure. 

(a) Generally. At any time after the 
commencement of a proceeding, the 
parties jointly may move to defer the 
hearing for a reasonable time to permit 
negotiation of a settlement or an 
agreement containing findings and an 
order disposing of the whole or any 
part of the proceeding. The allowance 
of such deferment and the duration 
thereof shall be in the discretion of the 
administrative law judge, after consid-
eration of such factors as the nature of 
the proceeding, the requirements of the 
public interest, the representations of 
the parties and the probability of 
reaching an agreement which will re-
sult in a just disposition of the issues 
involved. 

(b) Content. Any agreement con-
taining consent findings and an order 
disposing of a proceeding or any part 
thereof shall also provide: 

(1) That the order shall have the 
same force and effect as an order made 
after full hearing; 

(2) That the entire record on which 
any order may be based shall consist 
solely of the complaint, order of ref-
erence or notice of administrative de-
termination (or amended notice, if one 
is filed), as appropriate, and the agree-
ment; 

(3) A waiver of any further proce-
dural steps before the administrative 
law judge; and 

(4) A waiver of any right to challenge 
or contest the validity of the order en-
tered into in accordance with the 
agreement. 

(c) Submission. On or before the expi-
ration of the time granted for negotia-
tions, the parties or their authorized 
representative or their counsel may: 

(1) Submit the proposed agreement 
containing consent findings and an 
order for consideration by the adminis-
trative law judge, or 

(2) Notify the administrative law 
judge that the parties have reached a 
full settlement and have agreed to dis-
missal of the action, or 

(3) Inform the administrative law 
judge that agreement cannot be 
reached. 

(d) Disposition. In the event an agree-
ment containing consent findings and 
an order is submitted within the time 
allowed therefor, the administrative 
law judge, within thirty (30) days 
thereafter, shall, if satisfied with its 
form and substance, accept such agree-
ment by issuing a decision based upon 
the agreed findings. 

(e)(1) Settlement judge procedure; pur-
pose. This paragraph establishes a vol-
untary process whereby the parties 
may use a settlement judge to mediate 
settlement negotiations. A settlement 
judge is an active or retired adminis-
trative law judge who convenes and 
presides over settlement conferences 
and negotiations, confers with the par-
ties jointly and/or individually, and 
seeks voluntary resolution of issues. 
Unlike a presiding judge, a settlement 
judge does not render a formal judg-
ment or decision in the case; his or her 
role is solely to facilitate fair and equi-
table solutions and to provide an as-
sessment of the relative merits of the 
respective positions of the parties. 

(2) How initiated. A settlement judge 
may be appointed by the Chief Admin-
istrative Law judge upon a request by 
a party or the presiding administrative 
law judge. The Chief Administrative 
Law Judge has sole discretion to decide 
whether to appoint a settlement judge, 
except that a settlement judge shall 
not be appointed when— 

(i) A party objects to referral of the 
matter to a settlement judge; 

(ii) Such appointment is inconsistent 
with a statute, executive order, or reg-
ulation; 

(iii) The proceeding arises pursuant 
to Title IV of the Federal Mine Safety 
and Health Act, 30 U.S.C. 901 et seq., 
also known as the Black Lung Benefits 
Act. 

(3) Selection of settlement judge. (i) The 
selection of a settlement judge is at 
the sole discretion of the Chief Admin-
istrative Law Judge, provided that the 
individual selected— 

(A) is an active or retired administra-
tive law judge, and 

(B) is not the administrative law 
judge assigned to hear and decide the 
case. 

(ii) The settlement judge shall not be 
appointed to hear and decide the case. 
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(4) Duration of proceeding. Unless the 
Chief Administrative Law Judge di-
rects otherwise, settlement negotia-
tions under this section shall not ex-
ceed thirty days from the date of ap-
pointment of the settlement judge, ex-
cept that with the consent of the par-
ties, the settlement judge may request 
an extension from the Chief Adminis-
trative Law Judge. The negotiations 
will be terminated immediately if a 
party unambiguously indicates that it 
no longer wishes to participate, or if in 
the judgment of the settlement judge, 
further negotiations would be fruitless 
or otherwise inappropriate. 

(5) General powers of the settlement 
judge. The settlement judge has the 
power to convene settlement con-
ferences; to require that parties, or 
representatives of the parties having 
the authority to settle, participate in 
conferences; and to impose other rea-
sonable requirements on the parties to 
expedite an amicable resolution of the 
case, provided that all such powers 
shall terminate immediately if nego-
tiations are terminated pursuant to 
paragraph (e)(4). 

(6) Suspension of discovery. Requests 
for suspension of discovery during the 
settlement negotiations shall be di-
rected to the presiding administrative 
law judge who shall have sole discre-
tion in granting or denying such re-
quests. 

(7) Settlement conference. In general 
the settlement judge should commu-
nicate with the parties by telephone 
conference call. The settlement judge 
may, however, schedule a personal con-
ference with the parties when: 

(i) The settlement judge is scheduled 
to preside in other proceedings in a 
place convenient to all parties and rep-
resentatives involved; 

(ii) The offices of the attorneys or 
other representatives of the parties, 
and the settlement judge, are in the 
same metropolitan area; or 

(iii) The settlement judge, with the 
concurrence of the Chief Administra-
tive Law Judge, determines that a per-
sonal meeting is necessary for a resolu-
tion of substantial issues, and rep-
resents a prudent use of resources. 

(8) Confidentiality of settlement discus-
sions. All discussions between the par-
ties and the settlement judge shall be 

off-the-record. No evidence regarding 
statements or conduct in the pro-
ceedings under this section is admis-
sible in the instant proceeding or any 
subsequent administrative proceeding 
before the Department, except by stip-
ulation of the parties. Documents dis-
closed in the settlement process may 
not be used in litigation unless ob-
tained through appropriate discovery 
or subpoena. The settlement judge 
shall not discuss any aspect of the case 
with any administrative law judge or 
other person, nor be subpoenaed or 
called as a witness in any hearing of 
the case or any subsequent administra-
tive proceedings before the Department 
with respect to any statement or con-
duct during the settlement discussions. 

(9) Contents of consent order or settle-
ment agreement. Any agreement dis-
posing of all or part of the proceeding 
shall be written and signed by a par-
ties. Such agreement shall conform to 
the requirements of paragraph (b) of 
this section. 

(10) Report of the settlement. If a set-
tlement is reached, the parties shall re-
port to the presiding judge in writing 
within seven working days of the ter-
mination of negotiations. The report 
shall include a copy of the settlement 
agreement and/or proposed consent 
order. If a settlement is not reached, 
the parties shall report this to the pre-
siding judge without further elabo-
ration. 

(11) Review of agreement by presiding 
judge. A settlement agreement arrived 
at with the help of a settlement judge 
shall be treated by the presiding judge 
as would be any other settlement 
agreement. 

(12) Non-reviewable decisions. Deci-
sions concerning whether a settlement 
judge should be appointed, the selec-
tion of a particular settlement judge, 
or the termination of proceedings 
under this section, are not subject to 
review by Department officials. 

[48 FR 32538, July 15, 1983, as amended at 58 
FR 38500, July 16, 1993; 64 FR 47089, Aug. 27, 
1999] 

§ 18.10 Parties, how designated. 
(a) The term party whenever used in 

these rules shall include any natural 
person, corporation, association, firm, 
partnership, trustee, receiver, agency, 

VerDate Aug<31>2005 01:03 Jul 29, 2006 Jkt 208107 PO 00000 Frm 00205 Fmt 8010 Sfmt 8010 Y:\SGML\208107.XXX 208107



196 

29 CFR Subtitle A (7–1–06 Edition) § 18.11 

public or private organization, or gov-
ernmental agency. A party who seeks 
relief or other affirmative action shall 
be designated as plaintiff, complainant 
or claimant, as appropriate. A party 
against whom relief or other affirma-
tive action is sought in any proceeding 
shall be designated as a defendant or re-
spondent, as appropriate. When a party 
to the proceeding, the Department of 
Labor shall be either a party or party- 
in-interest. 

(b) Other persons or organizations 
shall have the right to participate as 
parties if the administrative law judge 
determines that the final decision 
could directly and adversely affect 
them or the class they represent, and if 
they may contribute materially to the 
disposition of the proceedings and their 
interest is not adequately represented 
by existing parties. 

(c) A person or organization wishing 
to participate as a party under this 
section shall submit a petition to the 
administrative law judge within fifteen 
(15) days after the person or organiza-
tion has knowledge of or should have 
known about the proceeding. The peti-
tion shall be filed with the administra-
tive law judge and served on each per-
son or organization who has been made 
a party at the time of filing. Such peti-
tion shall concisely state: (1) Peti-
tioner’s interest in the proceeding, (2) 
how his or her participation as a party 
will contribute materially to the dis-
position of the proceeding, (3) who will 
appear for petitioner, (4) the issues on 
which petitioner wishes to participate, 
and (5) whether petitioner intends to 
present witnesses. 

(d) If objections to the petition are 
filed, the administrative law judge 
shall then determine whether peti-
tioners have the requisite interest to 
be a party in the proceedings, as de-
fined in paragraphs (a) and (b) of this 
section, and shall permit or deny par-
ticipation accordingly. Where petitions 
to participate as parties are made by 
individuals or groups with common in-
terests, the administrative law judge 
may request all such petitioners to des-
ignate a single representative, or he or 
she may recognize one or more of such 
petitioners. The administrative law 
judge shall give each such petitioner 
written notice of the decision on his or 

her petition. If the petition is denied, 
he or she shall briefly state the 
grounds for denial and shall then treat 
the petition as a request for participa-
tion as amicus curiae. The administra-
tive law judge shall give written notice 
to each party of each petition granted. 

§ 18.11 Consolidation of hearings. 
When two or more hearings are to be 

held, and the same or substantially 
similar evidence is relevant and mate-
rial to the matters at issue at each 
such hearing, the Chief Administrative 
Law Judge or the administrative law 
judge assigned may, upon motion by 
any party or on his or her own motion, 
order that a consolidated hearing be 
conducted. Where consolidated hear-
ings are held, a single record of the 
proceedings may be made and the evi-
dence introduced in one matter may be 
considered as introduced in the others, 
and a separate or joint decision shall 
be made, at the discretion of the ad-
ministrative law judge as appropriate. 

§ 18.12 Amicus curiae. 
A brief of an amicus curiae may be 

filed only with the written consent of 
all parties, or by leave of the adminis-
trative law judge granted upon motion, 
or on the request of the administrative 
law judge, except that consent or leave 
shall not be required when the brief is 
presented by an officer of an agency of 
the United States, or by a state, terri-
tory or commonwealth. The amicus cu-
riae shall not participate in any way in 
the conduct of the hearing, including 
the presentation of evidence and the 
examination of witnesses. 

§ 18.13 Discovery methods. 
Parties may obtain discovery by one 

or more of the following methods: 
Depositions upon oral examination or 
written questions; written interrog-
atories; production of documents or 
other evidence for inspection and other 
purposes; and requests for admission. 
Unless the administrative law judge or-
ders otherwise, the frequency or se-
quence of these methods is not limited. 

§ 18.14 Scope of discovery. 
(a) Unless otherwise limited by order 

of the administrative law judge in ac-
cordance with these rules, the parties 
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may obtain discovery regarding any 
matter, not privileged, which is rel-
evant to the subject matter involved in 
the proceeding, including the exist-
ence, description, nature, custody, con-
dition, and location of any books, docu-
ments, or other tangible things and the 
identity and location of persons having 
knowledge of any discoverable matter. 

(b) It is not ground for objection that 
information sought will not be admis-
sible at the hearing if the information 
sought appears reasonably calculated 
to lead to the discovery of admissible 
evidence. 

(c) A party may obtain discovery of 
documents and tangible things other-
wise discoverable under paragraph (a) 
of this section and prepared in antici-
pation of or for the hearing by or for 
another party’s representative (includ-
ing his or her attorney, consultant, 
surety, indemnitor, insurer, or agent) 
only upon a showing that the party 
seeking discovery has substantial need 
of the materials in the preparation of 
his or her case and that he or she is un-
able without undue hardship to obtain 
the substantial equivalent of the mate-
rials by other means. In ordering dis-
covery of such materials when the re-
quired showing has been made, the ad-
ministrative law judge shall protect 
against disclosure of the mental im-
pressions, conclusions, opinions, or 
legal theories of an attorney or other 
representative of a party concerning 
the proceeding. 

§ 18.15 Protective orders. 
(a) Upon motion by a party or the 

person from whom discovery is sought, 
and for good cause shown, the adminis-
trative law judge may make any order 
which justice requires to protect a 
party or person from annoyance, em-
barrassment, oppression, or undue bur-
den or expense, including one or more 
of the following: 

(1) The discovery not be had; 
(2) The discovery may be had only on 

specified terms and conditions, includ-
ing a designation of the time or place; 

(3) The discovery may be had only by 
a method of discovery other than that 
selected by the party seeking dis-
covery; 

(4) Certain matters not relevant may 
not be inquired into, or that the scope 

of discovery be limited to certain mat-
ters; 

(5) Discovery be conducted with no 
one present except persons designated 
by the administrative law judge; or 

(6) A trade secret or other confiden-
tial research, development or commer-
cial information may not be disclosed 
or be disclosed only in a designated 
way. 

§ 18.16 Supplementation of responses. 

A party who has responded to a re-
quest for discovery with a response 
that was complete when made is under 
no duty to supplement his response to 
include information thereafter ac-
quired, except as follows: 

(a) A party is under a duty to supple-
ment timely his response with respect 
to any question directly addressed to: 

(1) The identity and location of per-
sons having knowledge of discoverable 
matters; and 

(2) The identity of each person ex-
pected to be called as an expert witness 
at the hearing, the subject matter on 
which he or she is expected to testify 
and the substance of his or her testi-
mony. 

(b) A party is under a duty to amend 
timely a prior response if he or she 
later obtains information upon the 
basis of which: 

(1) He or she knows the response was 
incorrect when made; or 

(2) He or she knows that the response 
though correct when made is no longer 
true and the circumstances are such 
that a failure to amend the response is 
in substance a knowing concealment. 

(c) A duty to supplement responses 
may be imposed by order of the admin-
istrative law judge or agreement of the 
parties. 

§ 18.17 Stipulations regarding dis-
covery. 

Unless otherwise ordered, a written 
stipulation entered into by all the par-
ties and filed with the Chief Adminis-
trative Law Judge or the administra-
tive law judge assigned may: (a) Pro-
vide that depositions be taken before 
any person, at any time or place, upon 
sufficient notice, and in any manner 
and when so taken may be used like 
other depositions, and (b) modify the 
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procedures provided by these rules for 
other methods of discovery. 

§ 18.18 Written interrogatories to par-
ties. 

(a) Any party may serve upon any 
other party written interrogatories to 
be answered in writing by the party 
served, or if the party served is a public 
or private corporation or a partnership 
or association or governmental agency, 
by any authorized officer or agent, who 
shall furnish such information as is 
available to the party. A copy of the 
interrogatories, answers, and all re-
lated pleadings shall be served on all 
parties to the proceeding. Copies of in-
terrogatories and responses thereto 
shall not be filed with the Office of Ad-
ministrative Law Judges unless the 
presiding judge so orders, the docu-
ment is being offered into evidence, the 
document is submitted in support of a 
motion or a response to a motion, fil-
ing is required by a specialized rule, or 
there is some other compelling reason 
for its submission. 

(b) Each interrogatory shall be an-
swered separately and fully in writing 
under oath or affirmation, unless it is 
objected to, in which event the reasons 
for objection shall be stated in lieu of 
an answer. The answers and objections 
shall be signed by the person making 
them. The party upon whom the inter-
rogatories were served shall serve a 
copy of the answer and objections upon 
all parties to the proceeding within 
thirty (30) days after service of the in-
terrogatories, or within such shorter or 
longer period as the administrative law 
judge may allow. 

(c) An interrogatory otherwise proper 
is not necessarily objectionable merely 
because an answer to the interrogatory 
involves an opinion or contention that 
relates to fact or the application of law 
to fact, but the administrative law 
judge may order that such an interrog-
atory need not be answered until after 
designated discovery has been com-
pleted or until a prehearing conference 
or other later time. 

[48 FR 32538, July 15, 1983, as amended at 59 
FR 41877, Aug. 15, 1994] 

§ 18.19 Production of documents and 
other evidence; entry upon land for 
inspection and other purposes; and 
physical and mental examination. 

(a) Any party may serve on any other 
party a request to: 

(1) Produce and permit the party 
making the request, or a person acting 
on his or her behalf, to inspect and 
copy any designated documents, or to 
inspect and copy, test, or sample any 
tangible things which are in the posses-
sion, custody, or control of the party 
upon whom the request is served; or 

(2) Permit entry upon designated 
land or other property in the posses-
sion or control of the party upon whom 
the request is served for the purpose of 
inspection and measuring, 
photographing, testing, or for other 
purposes as stated in paragraph (a)(1) 
of this section. 

(3) Submit to a physical or mental 
examination by a physician. 

(b) The request may be served on any 
party without leave of the administra-
tive law judge. 

(c) The request shall: 
(1) Set forth the items to be in-

spected either by individual item or by 
category; 

(2) Describe each item or category 
with reasonable particularity; 

(3) Specify a reasonable time, place, 
and manner of making the inspection 
and performing the related acts; 

(4) Specify the time, place, manner, 
conditions, and scope of the physical or 
mental examination and the person or 
persons by whom it is to be made. A re-
port of examining physician shall be 
made in accordance with Rule 35(b) of 
the Federal Rules of Civil Procedure, 
title 28 U.S.C., as amended. 

(d) The party upon whom the request 
is served shall serve on the party sub-
mitting the request a written response 
within thirty (30) days after service of 
the request. 

(e) The response shall state, with re-
spect to each item or category: 

(1) That inspection and related ac-
tivities will be permitted as requested; 
or 

(2) That objection is made in whole 
or in part, in which case the reasons 
for objection shall be stated. 

(f) A copy of each request for produc-
tion and each written response shall be 
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served on all parties, but shall not be 
filed with the Office of Administrative 
Law Judges unless the presiding judge 
so orders, the document is being of-
fered into evidence, the document is 
submitted in support of a motion or a 
response to a motion, filing is required 
by a specialized rule, or there is some 
other compelling reason for its submis-
sion. 

[48 FR 32538, July 15, 1983, as amended at 59 
FR 41877, Aug. 15, 1994] 

§ 18.20 Admissions. 
(a) A party may serve upon any other 

party a written request for the admis-
sion, for purposes of the pending action 
only, of the genuineness and authen-
ticity of any relevant document de-
scribed in or attached to the request, 
or for the admission of the truth of any 
specified relevant matter of fact. 

(b) Each matter of which an admis-
sion is requested is admitted unless, 
within thirty (30) days after service of 
the request or such shorter or longer 
time as the administrative law judge 
may allow, the party to whom the re-
quest is directed serves on the request-
ing party: 

(1) A written statement denying spe-
cifically the relevant matters of which 
an admission is requested; 

(2) A written statement setting forth 
in detail the reasons why he or she can 
neither truthfully admit nor deny 
them; or 

(3) Written objections on the ground 
that some or all of the matters in-
volved are privileged or irrelevant or 
that the request is otherwise improper 
in whole or in part. 

(c) An answering party may not give 
lack of information or knowledge as a 
reason for failure to admit or deny un-
less the party states that he or she has 
made reasonable inquiry and that the 
information known or readily obtain-
able by him or her is insufficient to en-
able the party to admit or deny. 

(d) The party who has requested the 
admissions may move to determine the 
sufficiency of the answers or objec-
tions. Unless the administrative law 
judge determines that an objection is 
justified, he or she shall order that an 
answer be served. If the administrative 
law judge determines that an answer 
does not comply with the requirements 

of this section, he or she may order ei-
ther that the matter is admitted or 
that an amended answer be served. The 
administrative law judge may, in lieu 
of these orders, determine that final 
disposition of the request be made at a 
prehearing conference or at a des-
ignated time prior to hearing. 

(e) Any matter admitted under this 
section is conclusively established un-
less the administrative law judge on 
motion permits withdrawal or amend-
ment of the admission. 

(f) Any admission made by a party 
under this section is for the purpose of 
the pending action only and is not an 
admission by him or her for any other 
purpose nor may it be used against him 
or her in any other proceeding. 

(g) A copy of each request for admis-
sion and each written response shall be 
served on all parties, but shall not be 
filed with the Office of Administrative 
Law Judges unless the presiding judge 
so orders, the document is being of-
fered into evidence, the document is 
submitted in support of a motion or a 
response to a motion, filing is required 
by a specialized rule, or there is some 
other compelling reason for its submis-
sion. 

[48 FR 32538, July 15, 1983, as amended at 59 
FR 41877, Aug. 15, 1994] 

§ 18.21 Motion to compel discovery. 
(a) If a deponent fails to answer a 

question propounded or a party upon 
whom a request is made pursuant to 
§§ 18.18 through 18.20, or a party upon 
whom interrogatories are served fails 
to respond adequately or objects to the 
request, or any part thereof, or fails to 
permit inspection as requested, the dis-
covering party may move the adminis-
trative law judge for an order compel-
ling a response or inspection in accord-
ance with the request. 

(b) The motion shall set forth: 
(1) The nature of the questions or re-

quest; 
(2) The response or objections of the 

party upon whom the request was 
served; and 

(3) Arguments in support of the mo-
tion. 

(c) For purposes of this section, an 
evasive answer or incomplete answer or 
response shall be treated as a failure to 
answer or respond. 
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(d) In ruling on a motion made pursu-
ant to this section, the administrative 
law judge may make and enter a pro-
tective order such as he or she is au-
thorized to enter on a motion made 
pursuant to § 18.15(a). 

§ 18.22 Depositions. 
(a) When, how, and by whom taken. 

The deposition of any witness may be 
taken at any stage of the proceeding at 
reasonable times. Depositions may be 
taken by oral examination or upon 
written interrogatories before any per-
son having power to administer oaths. 

(b) Application. Any party desiring to 
take the deposition of a witness shall 
indicate to the witness and all other 
parties the time when, the place where, 
and the name and post office address of 
the person before whom the deposition 
is to be taken; the name and address of 
each witness; and the subject matter 
concerning which each such witness is 
expected to testify. 

(c) Notice. Notice shall be given for 
the taking of a deposition, which shall 
not be less than five (5) days written 
notice when the deposition is to be 
taken within the continental United 
States and not less than twenty (20) 
days written notice when the deposi-
tion is to be taken elsewhere. A copy of 
the Notice shall not be filed with the 
Office of Administrative Law Judges 
unless the presiding judge so orders, 
the document is being offered into evi-
dence, the document is submitted in 
support of a motion or a response to a 
motion, filing is required by a special-
ized rule, or there is some other com-
pelling reason for its submission. 

(d) Taking and receiving in evidence. 
Each witness testifying upon deposi-
tion shall be sworn, and any other 
party shall have the right to cross-ex-
amine. The questions propounded and 
the answers thereto, together with all 
objections made, shall be reduced to 
writing; read by or to, and subscribed 
by the witness; and certified by the 
person administering the oath. Subject 
to such objections to the questions and 
answers as were noted at the time of 
taking the deposition and which would 
have been valid if the witness were per-
sonally present and testifying, such 
deposition may be read and offered in 
evidence by the party taking it as 

against any party who was present or 
represented at the taking of the deposi-
tion or who had due notice thereof. 

(e) Motion to terminate or limit exam-
ination. During the taking of a deposi-
tion, a party or deponent may request 
suspension of the deposition on 
grounds of bad faith in the conduct of 
the examination, oppression of a depo-
nent or party or improper questions 
propounded. The deposition will then 
be adjourned. However, the objecting 
party or deponent must immediately 
move the administrative law judge for 
a ruling on his or her objections to the 
deposition conduct or proceedings. The 
administrative law judge may then 
limit the scope or manner of the taking 
of the deposition. 

[48 FR 32538, July 15, 1983; 49 FR 2739, Jan. 20, 
1984; 59 FR 41877, Aug. 15, 1994] 

§ 18.23 Use of depositions at hearings. 

(a) Generally. At the hearing, any 
part or all of a deposition, so far as ad-
missible under the rules of evidence, 
may be used against any party who was 
present or represented at the taking of 
the deposition or who had due notice 
thereof in accordance with any one of 
the following provisions: 

(1) Any deposition may be used by 
any party for the purpose of contra-
dicting or impeaching the testimony of 
the deponent as a witness. 

(2) The deposition of expert wit-
nesses, particularly the deposition of 
physicians, may be used by any party 
for any purpose, unless the administra-
tive law judge rules that such use 
would be unfair or a violation of due 
process. 

(3) The deposition of a party or of 
anyone who at the time of taking the 
deposition was an officer, director, or 
duly authorized agent of a public or 
private corporation, partnership, or as-
sociation which is a party, may be used 
by any other party for any purpose. 

(4) The deposition of a witness, 
whether or not a party, may be used by 
any party for any purpose if the pre-
siding officer finds: 

(i) That the witness is dead; or 
(ii) That the witness is out of the 

United States or more than 100 miles 
from the place of hearing unless it ap-
pears that the absence of the witness 
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was procured by the party offering the 
deposition; or 

(iii) That the witness is unable to at-
tend to testify because of age, sickness, 
infirmity, or imprisonment; or 

(iv) That the party offering the depo-
sition has been unable to procure the 
attendance of the witness by subpoena; 
or 

(v) Upon application and notice, that 
such exceptional circumstances exist 
at to make it desirable, in the interest 
of justice and with due regard to the 
importance of presenting the testi-
mony of witnesses orally in open hear-
ing, to allow the deposition to be used. 

(5) If only part of a deposition is of-
fered in evidence by a party, any other 
party may require him or her to intro-
duce all of it which is relevant to the 
part introduced, and any party may in-
troduce any other parts. 

(6) Substitution of parties does not 
affect the right to use depositions pre-
viously taken; and, when a proceeding 
in any hearing has been dismissed and 
another proceeding involving the same 
subject matter is afterward brought be-
tween the same parties or their rep-
resentatives or successors in interest, 
all depositions lawfully taken and duly 
filed in the former proceeding may be 
used in the latter as if originally taken 
therefor. 

(b) Objections to admissibility. Except 
as provided in this paragraph, objec-
tion may be made at the hearing to re-
ceiving in evidence any deposition or 
part thereof for any reason which 
would require the exclusion of the evi-
dence if the witness were then present 
and testifying. 

(1) Objections to the competency of a 
witness or to the competency, rel-
evancy, or materiality of testimony 
are not waived by failure to make them 
before or during the taking of the depo-
sition, unless the ground of the objec-
tion is one which might have been ob-
viated or removed if presented at that 
time. 

(2) Errors and irregularities occur-
ring at the oral examination in the 
manner of taking the deposition, in the 
form of the questions or answers, in 
the oath or affirmation, or in the con-
duct of parties and errors of any kind 
which might be obviated, removed, or 
cured if promptly presented, are waived 

unless reasonable objection thereto is 
made at the taking of the deposition. 

(3) Objections to the form or written 
interrogatories are waived unless 
served in writing upon the party pro-
pounding them. 

(c) Effect of taking or using depositions. 
A party shall not be deemed to make a 
person his or her own witness for any 
purpose by taking his or her deposi-
tion. The introduction in evidence of 
the deposition or any part thereof for 
any purpose other than that of contra-
dicting or impeaching the deponent 
makes the deponent the witness of the 
party introducing the deposition, but 
this shall not apply to the use by any 
other party of a deposition as described 
in paragraph (a)(2) of this section. At 
the hearing, any party may rebut any 
relevant evidence contained in a depo-
sition whether introduced by him or 
her or by any other party. 

§ 18.24 Subpoenas. 
(a) Except as provided in paragraph 

(b) of this section, the Chief Adminis-
trative Law Judge or the presiding ad-
ministrative law judge, as appropriate, 
may issue subpoenas as authorized by 
statute or law upon written application 
of a party requiring attendance of wit-
nesses and production of relevant pa-
pers, books, documents, or tangible 
things in their possession and under 
their control. A subpoena may be 
served by certified mail or by any per-
son who is not less than 18 years of age. 
A witness, other than a witness for the 
Federal Government, may not be re-
quired to attend a deposition or hear-
ing unless the mileage and witness fee 
applicable to witnesses in courts of the 
United States for each date of attend-
ance is paid in advance of the date of 
the proceeding. 

(b) If a party’s written application 
for subpoena is submitted three (3) 
working days or less before the hearing 
to which it relates, a subpoena shall 
issue at the discretion of the Chief Ad-
ministrative Law Judge or presiding 
administrative law judge, as appro-
priate. 

(c) Motion to quash or limit subpoena. 
Within ten (10) days of receipt of a sub-
poena but no later than the date of the 
hearing, the person against whom it is 
directed may file a motion to quash or 
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limit the subpoena, setting forth the 
reasons why the subpoena should be 
withdrawn or why it should by limited 
in scope. Any such motion shall be an-
swered within ten (10) days of service, 
and shall be ruled on immediately 
thereafter. The order shall specify the 
date, if any, for compliance with the 
specifications of the subpoena. 

(d) Failure to comply. Upon the failure 
of any person to comply with an order 
to testify or a subpoena, the party ad-
versely affected by such failure to com-
ply may, where authorized by statute 
or by law, apply to the appropriate dis-
trict court for enforcement of the order 
or subpoena. 

§ 18.25 Designation of administrative 
law judge. 

Hearings shall be held before an ad-
ministrative law judge appointed under 
5 U.S.C. 3105 and assigned to the De-
partment of Labor. The presiding judge 
shall be designated by the Chief Ad-
ministrative Law Judge. 

§ 18.26 Conduct of hearings. 
Unless otherwise required by statute 

or regulations, hearings shall be con-
ducted in conformance with the Ad-
ministrative Procedure Act, 5 U.S.C. 
554. 

§ 18.27 Notice of hearing. 
(a) Generally. Except when hearings 

are scheduled by calendar call, the ad-
ministrative law judge to whom the 
matter is referred shall notify the par-
ties by mail of a day, time, and place 
set for hearing thereon or for a pre-
hearing conference, or both. No date 
earlier than fifteen (15) days after the 
date of such notice shall be set for such 
hearing or conference, except by agree-
ment of the parties. Service of such no-
tice shall be made by regular, first- 
class mail, unless under the cir-
cumstances it appears to the adminis-
trative law judge that certified mail, 
mailgram, telephone, or any combina-
tion of these methods should be used 
instead. 

(b) Change of date, time and place. The 
Chief Administrative Law Judge or the 
administrative law judge assigned to 
the case may change the time, date and 
place of the hearing, or temporarily ad-
journ a hearing, on his or her own mo-

tion or for good cause shown by a 
party. The parties shall be given not 
less than ten (10) days notice of the 
new hearing date, unless they agree to 
such change without such notice. 

(c) Place of hearing. Unless otherwise 
required by statute or regulation, due 
regard shall be given to the conven-
ience of the parties and the witnesses 
in selecting a place for the hearing. 

§ 18.28 Continuances. 
(a) When granted. Continuances will 

only by granted in cases of prior judi-
cial commitments or undue hardship, 
or a showing of other good cause. 

(b) Time limit for requesting. Except for 
good cause arising thereafter, requests 
for continuances must be filed within 
fourteen (14) days prior to the date set 
for hearing. 

(c) How filed. Motions for continu-
ances shall be in writing. At least 
3″x31⁄2″ of blank space shall be provided 
on the last page of the motion to per-
mit space for the entry of an order by 
the administrative law judge. Copies 
shall be served on all parties. Any mo-
tions for continuances made within ten 
(10) days of the date of the scheduled 
proceeding shall, in addition to the 
written request, be telephonically con-
veyed to the administrative law judge 
or a member of his or her staff and to 
all other parties. Motions for continu-
ances, based on reasons not reasonably 
ascertainable prior thereto, may also 
be made on the record at calendar 
calls, prehearing conferences or hear-
ings. 

(d) Ruling. Time permitting, the ad-
ministrative law judge shall issue a 
written order in advance of the sched-
uled proceeding date which either al-
lows or denies the request. Otherwise 
the ruling may be made orally by tele-
phonic communication to the party re-
questing same who shall be responsible 
for telephonically notifying all other 
parties. Oral orders shall be confirmed 
in writing. 

[48 FR 32538, July 15, 1983; 49 FR 2739, Jan. 20, 
1984] 

§ 18.29 Authority of administrative law 
judge. 

(a) General powers. In any proceeding 
under this part, the administrative law 
judge shall have all powers necessary 
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to the conduct of fair and impartial 
hearings, including, but not limited to, 
the following: 

(1) Conduct formal hearings in ac-
cordance with the provisions of this 
part; 

(2) Administer oaths and examine 
witnesses; 

(3) Compel the production of docu-
ments and appearance of witnesses in 
control of the parties; 

(4) Compel the appearance of wit-
nesses by the issuance of subpoenas as 
authorized by statute or law; 

(5) Issue decisions and orders; 
(6) Take any action authorized by the 

Administrative Procedure Act; 
(7) Exercise, for the purpose of the 

hearing and in regulating the conduct 
of the proceeding, such powers vested 
in the Secretary of Labor as are nec-
essary and appropriate therefor; 

(8) Where applicable, take any appro-
priate action authorized by the Rules 
of Civil Procedure for the United 
States District Courts, issued from 
time to time and amended pursuant to 
28 U.S.C. 2072; and 

(9) Do all other things necessary to 
enable him or her to discharge the du-
ties of the office. 

(b) Enforcement. If any person in pro-
ceedings before an adjudication officer 
disobeys or resists any lawful order or 
process, or misbehaves during a hear-
ing or so near the place thereof as to 
obstruct the same, or neglects to 
produce, after having been ordered to 
do so, any pertinent book, paper or 
document, or refuses to appear after 
having been subpoenaed, or upon ap-
pearing refuses to take the oath as a 
witness, or after having taken the oath 
refuses to be examined according to 
law, the administrative law judge re-
sponsible for the adjudication, where 
authorized by statute or law, may cer-
tify the facts to the Federal District 
Court having jurisdiction in the place 
in which he or she is sitting to request 
appropriate remedies. 

§ 18.30 Unavailability of administra-
tive law judge. 

In the event the administrative law 
judge designated to conduct the hear-
ing becomes unavailable, the Chief Ad-
ministrative Law Judge may designate 
another administrative law judge for 

the purpose of further hearing or other 
appropriate action. 

§ 18.31 Disqualification. 

(a) When an administrative law judge 
deems himself or herself disqualified to 
preside in a particular proceeding, such 
judge shall withdraw therefrom by no-
tice on the record directed to the Chief 
Administrative Law Judge. 

(b) Whenever any party shall deem 
the administrative law judge for any 
reason to be disqualified to preside, or 
to continue to preside, in a particular 
proceeding, that party shall file with 
the administrative law judge a motion 
to recuse. The motion shall be sup-
ported by an affidavit setting forth the 
alleged grounds for disqualification. 
The administrative law judge shall rule 
upon the motion. 

(c) In the event of disqualification or 
recusal of an administrative law judge 
as provided in paragraph (a) or (b) of 
this section, the Chief Administrative 
Law Judge shall refer the matter to an-
other administrative law judge for fur-
ther proceedings. 

§ 18.32 Separation of functions. 

No officer, employee, or agent of the 
Federal Government engaged in the 
performance of investigative or pros-
ecutorial functions in connection with 
any proceeding shall, in that pro-
ceeding or a factually related pro-
ceeding, participate or advise in the de-
cision of the administrative law judge, 
except as a witness or counsel in the 
proceedings. 

§ 18.33 Expedition. 

Hearings shall proceed with all rea-
sonable speed, insofar as practicable 
and with due regard to the convenience 
of the parties. 

§ 18.34 Representation. 

(a) Appearances. Any party shall have 
the right to appear at a hearing in per-
son, by counsel, or by other representa-
tive, to examine and cross-examine 
witnesses, and to introduce into the 
record documentary or other relevant 
evidence, except that the participation 
of any intervenor shall be limited to 
the extent prescribed by the adminis-
trative law judge. 
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(b) Each attorney or other represent-
ative shall file a notice of appearance. 
Such notice shall indicate the name of 
the case or controversy, the docket 
number if assigned, and the party on 
whose behalf the appearance is made. 

(c) Rights of parties. Every party shall 
have the right of timely notice and all 
other rights essential to a fair hearing, 
including, but not limited to, the 
rights to present evidence, to conduct 
such cross-examination as may be nec-
essary for a full and complete disclo-
sure of the facts, and to be heard by ob-
jection, motion, and argument. 

(d) Rights of participants. Every par-
ticipant shall have the right to make a 
written or oral statement of position. 
At the discretion of the administrative 
law judge, participants may file pro-
posed findings of fact, conclusions of 
law and a post hearing brief. 

(e) Rights of witnesses. Any person 
compelled to testify in a proceeding in 
response to a subpoena may be accom-
panied, represented, and advised by 
counsel or other representative, and 
may purchase a transcript of his or her 
testimony. 

(f) Office of the Solicitor. The Depart-
ment of Labor shall be represented by 
the Solicitor of Labor or his or her des-
ignee and shall participate to the de-
gree deemed appropriate by the Solic-
itor. 

(g) Qualifications—(1) Attorneys. An 
attorney at law who is admitted to 
practice before the Federal courts or 
before the highest court of any State, 
the District of Columbia, or any terri-
tory or commonwealth of the United 
States, may practice before the Office 
of Administrative Law Judges. An at-
torney’s own representation that he or 
she is in good standing before any of 
such courts shall be sufficient proof 
thereof, unless otherwise ordered by 
the administrative law judge. Any at-
torney of record must file prior notice 
in writing of intent to withdraw as 
counsel. 

(2) Persons not attorneys. Any citizen 
of the United States who is not an at-
torney at law shall be admitted to ap-
pear in a representative capacity in an 
adjudicative proceeding. An applica-
tion by a person not an attorney at law 
for admission to appear in a proceeding 
shall be submitted in writing to the 

Chief Administrative Law Judge prior 
to the hearing in the proceedings or to 
the administrative law judge assigned 
at the commencement of the hearing. 
The application shall state generally 
the applicant’s qualifications to appear 
in the proceedings. The administrative 
law judge may, at any time, inquire as 
to the qualification or ability of such 
person to render legal assistance. 

(3) Denial of authority to appear. The 
administrative law judge may deny the 
privilege of appearing to any person, 
within applicable statutory con-
straints, e.g. 5 U.S.C. 555, who he or she 
finds after notice of and opportunity 
for hearing in the matter does not pos-
sess the requisite qualifications to rep-
resent others; or is lacking in char-
acter or integrity; has engaged in un-
ethical or improper professional con-
duct; or has engaged in an act involv-
ing moral turpitude. No provision here-
of shall apply to any person who ap-
pears on his or her own behalf or on be-
half of any corporation, partnership, or 
association of which the person is a 
partner, officer, or regular employee. 

(h) Authority for representation. Any 
individual acting in a representative 
capacity in any adjudicative pro-
ceeding may be required by the admin-
istrative law judge to show his or her 
authority to act in such capacity. A 
regular employee of a party who ap-
pears on behalf of the party may be re-
quired by the administrative law judge 
to show his or her authority to so ap-
pear. 

[48 FR 32538, July 15, 1983; 49 FR 2739, Jan. 20, 
1984] 

§ 18.35 Legal assistance. 

The Office of Administrative Law 
Judges does not have authority to ap-
point counsel, nor does it refer parties 
to attorneys. 

§ 18.36 Standards of conduct. 

(a) All persons appearing in pro-
ceedings before an administrative law 
judge are expected to act with integ-
rity, and in an ethical manner. 

(b) The administrative law judge may 
exclude parties, participants, and their 
representatives for refusal to comply 
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with directions, continued use of dila-
tory tactics, refusal to adhere to rea-
sonable standards of orderly and eth-
ical conduct, failure to act in good 
faith, or violation of the prohibition 
against ex parte communications. The 
administrative law judge shall state in 
the record the cause for suspending or 
barring an attorney or other represent-
ative from participation in a particular 
proceeding. Any attorney or other rep-
resentative so suspended or barred may 
appeal to the Chief Judge but no pro-
ceeding shall be delayed or suspended 
pending disposition of the appeal; pro-
vided, however, that the administra-
tive law judge shall suspend the pro-
ceeding for a reasonable time for the 
purpose of enabling the party to obtain 
another attorney or representative. 

§ 18.37 Hearing room conduct. 

Proceedings shall be conducted in an 
orderly manner. The consumption of 
food or beverage, smoking, or rear-
ranging of courtroom furniture, unless 
specifically authorized by the adminis-
trative law judge, are prohibited. 

[48 FR 32538, July 15, 1983; 49 FR 2739, Jan. 20, 
1984] 

§ 18.38 Ex parte communications. 

(a) The administrative law judge 
shall not consult any person, or party, 
on any fact in issue unless upon notice 
and opportunity for all parties to par-
ticipate. Communications by the Office 
of Administrative Law Judges, the as-
signed judge, or any party for the sole 
purpose of scheduling hearings or re-
questing extensions of time are not 
considered ex-parte communications, 
except that all other parties shall be 
notified of such request by the request-
ing party and be given an opportunity 
to respond thereto. 

(b) Sanctions. A party or participant 
who makes a prohibited ex parte com-
munication, or who encourages or so-
licits another to make any such com-
munication, may be subject to any ap-
propriate sanction or sanctions, includ-
ing, but not limited to, exclusion from 
the proceedings and adverse ruling on 
the issue which is the subject of the 
prohibited communication. 

§ 18.39 Waiver of right to appear and 
failure to participate or to appear. 

(a) Waiver of right to appear. If all par-
ties waive their right to appear before 
the administrative law judge or to 
present evidence or argument person-
ally or by representative, it shall not 
be necessary for the administrative law 
judge to give notice of and conduct an 
oral hearing. A waiver of the right to 
appear and present evidence and alle-
gations as to facts and law shall be 
made in writing and filed with the 
Chief Administrative Law Judge or the 
administrative law judge. Where such a 
waiver has been filed by all parties and 
they do not appear before the adminis-
trative law judge personally or by rep-
resentative, the administrative law 
judge shall make a record of the rel-
evant written evidence submitted by 
the parties, together with any plead-
ings they may submit with respect to 
the issues in the case. Such documents 
shall be considered as all of the evi-
dence in the case, and the decision 
shall be based on them. 

(b) Dismissal—Abandonment by Party. 
A request for hearing may be dismissed 
upon its abandonment or settlement by 
the party or parties who filed it. A 
party shall be deemed to have aban-
doned a request for hearing if neither 
the party nor his or her representative 
appears at the time and place fixed for 
the hearing and either (a) prior to the 
time for hearing such party does not 
show good cause as to why neither he 
or she nor his or her representative can 
appear or (b) within ten (10) days after 
the mailing of a notice to him or her 
by the administrative law judge to 
show cause, such party does not show 
good cause for such failure to appear 
and fails to notify the administrative 
law judge prior to the time fixed for 
hearing that he or she cannot appear. A 
default decision, under § 18.5(b), may be 
entered against any party failing, with-
out good cause, to appear at a hearing. 

§ 18.40 Motion for summary decision. 

(a) Any party may, at least twenty 
(20) days before the date fixed for any 
hearing, move with or without sup-
porting affidavits for a summary deci-
sion on all or any part of the pro-
ceeding. Any other party may, within 
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ten (10) days after service of the mo-
tion, serve opposing affidavits or 
countermove for summary decision. 
The administrative law judge may set 
the matter for argument and/or call for 
submission of briefs. 

(b) Filing of any documents under 
paragraph (a) of this section shall be 
with the administrative law judge, and 
copies of such documents shall be 
served on all parties. 

(c) Any affidavits submitted with the 
motion shall set forth such facts as 
would be admissible in evidence in a 
proceeding subject to 5 U.S.C. 556 and 
557 and shall show affirmatively that 
the affiant is competent to testify to 
the matters stated therein. When a mo-
tion for summary decision is made and 
supported as provided in this section, a 
party opposing the motion may not 
rest upon the mere allegations or deni-
als of such pleading. Such response 
must set forth specific facts showing 
that there is a genuine issue of fact for 
the hearing. 

(d) The administrative law judge may 
enter summary judgment for either 
party if the pleadings, affidavits, mate-
rial obtained by discovery or other-
wise, or matters officially noticed show 
that there is no genuine issue as to any 
material fact and that a party is enti-
tled to summary decision. The admin-
istrative law judge may deny the mo-
tion whenever the moving party denies 
access to information by means of dis-
covery to a party opposing the motion. 

§ 18.41 Summary decision. 

(a) No genuine issue of material fact. (1) 
Where no genuine issue of a material 
fact is found to have been raised, the 
administrative law judge may issue a 
decision to become final as provided by 
the statute or regulations under which 
the matter is to be heard. Any final de-
cision issued as a summary decision 
shall conform to the requirements for 
all final decisions. 

(2) An initial decision and a final de-
cision made under this paragraph shall 
include a statement of: 

(i) Findings of fact and conclusions of 
law, and the reasons therefor, on all 
issues presented; and 

(ii) Any terms and conditions of the 
rule or order. 

(3) A copy of any initial decision and 
final decision under this paragraph 
shall be served on each party. 

(b) Hearings on issue of fact. Where a 
genuine question of material fact is 
raised, the administrative law judge 
shall, and in any other case may, set 
the case for an evidentiary hearing. 

§ 18.42 Expedited proceedings. 
(a) When expedited proceedings are 

required by statute or regulation, or at 
any time after commencement of a 
proceeding, any party may move to ad-
vance the scheduling of a proceeding. 

(b) Except when such proceedings are 
required or as otherwise directed by 
the Chief Administrative Law Judge or 
the administrative law judge assigned, 
any party filing a motion under this 
section shall: 

(1) Make the motion in writing; 
(2) Describe the circumstances justi-

fying advancement; 
(3) Describe the irreparable harm 

that would result if the motion is not 
granted; and 

(4) Incorporate in the motion affida-
vits to support any representations of 
fact. 

(c) Service of a motion under this 
section shall be accomplished by per-
sonal delivery or by telephonic or tele-
graphic communication followed by 
mail. Service is complete upon per-
sonal delivery or mailing. 

(d) Except when such proceedings are 
required, or unless otherwise directed 
by the Chief Administrative Law Judge 
or the administrative law judge as-
signed, all parties to the proceeding in 
which the motion is filed shall have ten 
(10) days from the date of service of the 
motion to file an opposition in re-
sponse to the motion. 

(e) Following the timely receipt by 
the administrative law judge of state-
ments in response to the motion, the 
administrative law judge may advance 
pleading schedules, prehearing con-
ferences, and the hearing, as deemed 
appropriate: provided, however, that a 
hearing on the merits shall not be 
scheduled with less than five (5) work-
ing days notice to the parties, unless 
all parties consent to an earlier hear-
ing. 

(f) When expedited hearings are re-
quired by statute or regulation, such 
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hearing shall be scheduled within sixty 
(60) days from the receipt of request for 
hearing or order of reference. The deci-
sion of the administrative law judge 
shall be issued within twenty (20) days 
after receipt of the transcript of any 
oral hearing or within twenty (20) days 
after the filing of all documentary evi-
dence if no oral hearing is conducted. 

§ 18.43 Formal hearings. 

(a) Public. Hearings shall be open to 
the public. However, in unusual cir-
cumstances, the administrative law 
judge may order a hearing or any part 
thereof closed, where to do so would be 
in the best interests of the parties, a 
witness, the public or other affected 
persons. Any order closing the hearing 
shall set forth the reasons for the deci-
sion. Any objections thereto shall be 
made a part of the record. 

(b) Jurisdiction. The administrative 
law judge shall have jurisdiction to de-
cide all issues of fact and related issues 
of law. 

(c) Amendments to conform to the evi-
dence. When issues not raised by the re-
quest for hearing, prehearing stipula-
tion, or prehearing order are tried by 
express or implied consent of the par-
ties, they shall be treated in all re-
spects as if they had been raised in the 
pleadings. Such amendment of the 
pleadings as may be necessary to cause 
them to conform to the evidence may 
be made on motion of any party at any 
time; but failure to so amend does not 
affect the result of the hearing of these 
issues. The administrative law judge 
may grant a continuance to enable the 
objecting party to meet such evidence. 

§ 18.44 [Reserved] 

§ 18.45 Official notice. 

Official notice may be taken of any 
material fact, not appearing in evi-
dence in the record, which is among 
the traditional matters of judicial no-
tice: Provided, however, that the par-
ties shall be given adequate notice, at 
the hearing or by reference in the ad-
ministrative law judge’s decision, of 
the matters so noticed, and shall be 
given adequate opportunity to show 
the contrary. 

§ 18.46 In camera and protective or-
ders. 

(a) Privileges. Upon application of any 
person the administrative law judge 
may limit discovery or introduction of 
evidence or issue such protective or 
other orders as in his or her judgment 
may be consistent with the objective of 
protecting privileged communications. 

(b) Classified or sensitive matter. (1) 
Without limiting the discretion of the 
administrative law judge to give effect 
to any other applicable privilege, it 
shall be proper for the administrative 
law judge to limit discovery or intro-
duction of evidence or to issue such 
protective or other orders as in his or 
her judgment may be consistent with 
the objective of preventing undue dis-
closure of classified or sensitive mat-
ter. Where the administrative law 
judge determines that information in 
documents containing sensitive matter 
should be made available to a respond-
ent, he or she may direct the party to 
prepare an unclassified or nonsensitive 
summary or extract of the original. 
The summary or extract may be admit-
ted as evidence in the record. 

(2) If the administrative law judge de-
termines that this procedure is inad-
equate and that classified or otherwise 
sensitive matter must form part of the 
record in order to avoid prejudice to a 
party, he or she may advise the parties 
and provide opportunity for arrange-
ments to permit a party or a represent-
ative to have access to such matter. 
Such arrangements may include ob-
taining security clearances or giving 
counsel for a party access to sensitive 
information and documents subject to 
assurances against further disclosure. 

§ 18.47 Exhibits. 
(a) Identification. All exhibits offered 

in evidence shall be numbered and 
marked with a designation identifying 
the party or intervenor by whom the 
exhibit is offered. 

(b) Exchange of exhibits. When written 
exhibits are offered in evidence, one 
copy must be furnished to each of the 
parties at the hearing, and one copy to 
the administrative law judge, unless 
the parties previously have been fur-
nished with copies or the administra-
tive law judge directs otherwise. If the 
administrative law judge has not fixed 
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a time for the exchange of exhibits the 
parties shall exchange copies of exhib-
its at the earliest practicable time, 
preferably before the hearing, or at the 
latest at the commencement of the 
hearing. 

(c) Substitution of copies for original 
exhibits. The administrative law judge 
may permit a party to withdraw origi-
nal documents offered in evidence and 
substitute true copies in lieu thereof. 

§ 18.48 Records in other proceedings. 
In case any portion of the record in 

any other proceeding or civil or crimi-
nal action is offered in evidence, a true 
copy of such portion shall be presented 
for the record in the form of an exhibit 
unless the administrative law judge di-
rects otherwise. 

§ 18.49 Designation of parts of docu-
ments. 

Where relevant and material matter 
offered in evidence is embraced in a 
document containing other matter not 
material or relevant and not intended 
to be put in evidence, the participant 
offering the same shall plainly des-
ignate the matter so offered, segre-
gating and excluding insofar as prac-
ticable the immaterial or irrelevant 
parts. If other matter in such docu-
ment is in such bulk or extent as would 
necessarily encumber the record, such 
document will not be received in evi-
dence, but may be marked for identi-
fication, and if properly authenticated, 
the relevant and material parts thereof 
may be read into the record, or if the 
administrative law judge so directs, a 
true copy of such matter in proper 
form shall be received in evidence as an 
exhibit, and copies shall be delivered 
by the participant offering the same to 
the other parties or their attorneys ap-
pearing at the hearing, who shall be af-
forded an opportunity to examine the 
entire document and to offer in evi-
dence in like manner other material 
and relevant portions thereof. 

§ 18.50 Authenticity. 
The authenticity of all documents 

submitted as proposed exhibits in ad-
vance of the hearing shall be deemed 
admitted unless written objection 
thereto is filed prior to the hearing, ex-
cept that a party will be permitted to 

challenge such autheniticity at a later 
time upon a clear showing of good 
cause for failure to have filed such 
written objection. 

§ 18.51 Stipulations. 

The parties may by stipulation in 
writing at any stage of the proceeding, 
or orally made at hearing, agree upon 
any pertinent facts in the proceeding. 
It is desirable that the facts be thus 
agreed upon so far as and whenever 
practicable. Stipulations may be re-
ceived in evidence at a hearing or prior 
thereto, and when received in evidence, 
shall be binding on the parties thereto. 

§ 18.52 Record of hearings. 

(a) All hearings shall be mechani-
cally or stenographically reported. All 
evidence upon which the administra-
tive law judge relies for decision shall 
be contained in the transcript of testi-
mony, either directly or by appropriate 
reference. All exhibits introduced as 
evidence shall be marked for identifica-
tion and incorporated into the record. 
Transcripts may be obtained by the 
parties and the public from the official 
reporter at rates not to exceed the ap-
plicable rates fixed by the contract 
with the reporter. 

(b) Corrections. Corrections to the of-
ficial transcript will be permitted upon 
motion. Motions for correction must be 
submitted within ten (10) days of the 
receipt of the transcript unless addi-
tional time is permitted by the admin-
istrative law judge. Corrections of the 
official transcript will be permitted 
only when errors of substance are in-
volved and only upon approval of the 
administrative law judge. 

§ 18.53 Closing of hearings. 

The administrative law judge may 
hear arguments of counsel and may 
limit the time of such arguments at his 
or her discretion, and may allow briefs 
to be filed on behalf of either party but 
shall closely limit the time within 
which the briefs for both parties shall 
be filed, so as to avoid unreasonable 
delay. 

§ 18.54 Closing the record. 

(a) When there is a hearing, the 
record shall be closed at the conclusion 
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of the hearing unless the administra-
tive law judge directs otherwise. 

(b) If any party waives a hearing, the 
record shall be closed on the date set 
by the administrative law judge as the 
final date for the receipt of submis-
sions of the parties to the matter. 

(c) Once the record is closed, no addi-
tional evidence shall be accepted into 
the record except upon a showing that 
new and material evidence has become 
available which was not readily avail-
able prior to the closing of the record. 
However, the administrative law judge 
shall make part of the record, any mo-
tions for attorney fees authorized by 
statutes, and any supporting docu-
mentation, any determinations there-
on, and any approved correction to the 
transcript. 

§ 18.55 Receipt of documents after 
hearing. 

Documents submitted for the record 
after the close of the hearing will not 
be received in evidence except upon 
ruling of the administrative law judge. 
Such documents when submitted shall 
be accompanied by proof that copies 
have been served upon all parties, who 
shall have an opportunity to comment 
thereon. Copies shall be received not 
later than twenty (20) days after the 
close of the hearing except for good 
cause shown, and not less than ten (10) 
days prior to the date set for filing 
briefs. Exhibit numbers should be as-
signed by counsel or the party. 

§ 18.56 Restricted access. 
On his or her own motion, or on the 

motion of any party, the administra-
tive law judge may direct that there be 
a restricted access portion of the 
record to contain any material in the 
record to which public access is re-
stricted by law or by the terms of a 
protective order entered in the pro-
ceedings. This portion of the record 
shall be place in a separate file and 
clearly marked to avoid improper dis-
closure and to identify it as a portion 
of the official record in the pro-
ceedings. 

§ 18.57 Decision of the administrative 
law judge. 

(a) Proposed findings of fact, conclu-
sions, and order. Within twenty (20) 

days of filing of the transcript of the 
testimony or such additional time as 
the administrative law judge may 
allow, each party may file with the ad-
ministrative law judge, subject to the 
judge’s discretion under § 18.55, pro-
posed findings of fact, conclusions of 
law, and order together with a sup-
porting brief expressing the reasons for 
such proposals. Such proposals and 
brief shall be served on all parties, and 
shall refer to all portions of the record 
and to all authorities relied upon in 
support of each proposal. 

(b) Decision of the administrative law 
judge. Within a reasonable time after 
the time allowed for the filing of the 
proposed findings of fact, conclusions 
of law, and order, or within thirty (30) 
days after receipt of an agreement con-
taining consent findings and order dis-
posing of the disputed matter in whole, 
the administrative law judge shall 
make his or her decision. The decision 
of the administrative law judge shall 
include findings of fact and conclusions 
of law, with reasons therefor, upon 
each material issue of fact or law pre-
sented on the record. The decision of 
the administrative law judge shall be 
based upon the whole record. It shall be 
supported by reliable and probative 
evidence. Such decision shall be in ac-
cordance with the regulations and rul-
ings of the statute or regulation con-
ferring jurisdiction. 

§ 18.58 Appeals. 

The procedures for appeals shall be as 
provided by the statute or regulation 
under which hearing jurisdiction is 
conferred. If no provision is made 
therefor, the decision of the adminis-
trative law judge shall become the 
final administrative decision of the 
Secretary. 

§ 18.59 Certification of official record. 

Upon timely receipt of either a no-
tice or a petition, the Chief Adminis-
trative Law Judge shall promptly cer-
tify and file with the reviewing author-
ity, appellate body, or appropriate 
United States District Court, a full, 
true, and correct copy of the entire 
record, including the transcript of pro-
ceedings. 
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