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4.169 Wage payments—work subject to dif-
ferent rates. 

4.170 Furnishing fringe benefits or equiva-
lents. 

4.171 ‘‘Bona fide’’ fringe benefits. 
4.172 Meeting requirements for particular 

fringe benefits—in general. 
4.173 Meeting requirements for vacation 

fringe benefits. 
4.174 Meeting requirements for holiday 

fringe benefits. 
4.175 Meeting requirements for health, wel-

fare, and/or pension benefits. 
4.176 Payment of fringe benefits to tem-

porary and part-time employees. 
4.177 Discharging fringe benefit obligations 

by equivalent means. 
4.178 Computation of hours worked. 
4.179 Identification of contract work. 

OVERTIME PAY OF COVERED EMPLOYEES 

4.180 Overtime pay—in general. 
4.181 Overtime pay provisions of other Acts. 
4.182 Overtime pay of service employees en-

titled to fringe benefits. 

NOTICE TO EMPLOYEES 

4.183 Employees must be notified of com-
pensation required. 

4.184 Posting of notice. 

RECORDS 

4.185 Recordkeeping requirements. 
4.186 [Reserved] 

Subpart E—Enforcement 

4.187 Recovery of underpayments. 
4.188 Ineligibility for further contracts 

when violations occur. 
4.189 Administrative proceedings relating to 

enforcement of labor standards. 
4.190 Contract cancellation. 
4.191 Complaints and compliance assist-

ance. 

AUTHORITY: 41 U.S.C. 351 et seq.; 41 U.S.C. 38 
and 39; 5 U.S.C. 301. 

SOURCE: 48 FR 49762, Oct. 27, 1983, unless 
otherwise noted. 

EDITORIAL NOTE: Nomenclature changes to 
part 4 appear at 61 FR 19984, May 3, 1996. 

Subpart A—Service Contract 
Labor Standards Provisions 
and Procedures 

§ 4.1 Purpose and scope. 
This part contains the Department of 

Labor’s rules relating to the adminis-
tration of the McNamara-O’Hara Serv-
ice Contract Act of 1965, as amended, 
referred to hereinafter as the Act. 
Rules of practice for administrative 

proceedings under the Act and for the 
review of wage determinations are con-
tained in parts 6 and 8 of this chapter. 
See part 1925 of this title for the safety 
and health standards applicable under 
the Service Contract Act. 

§ 4.1a Definitions and use of terms. 
As used in this part, unless otherwise 

indicated by the context— 
(a) Act, Service Contract Act, McNa-

mara-O’Hara Act, or Service Contract 
Act of 1965 shall mean the Service Con-
tract Act of 1965 as amended by Public 
Law 92–473, 86 Stat. 789, effective Octo-
ber 9, 1972, Public Law 93–57, 87 Stat. 
140, effective July 6, 1973, and Public 
Law 94–489, 90 Stat. 2358, effective Octo-
ber 13, 1976 and any subsequent amend-
ments thereto. 

(b) Secretary includes the Secretary of 
Labor, the Assistant Secretary for Em-
ployment Standards, and their author-
ized representatives. 

(c) Wage and Hour Division means the 
organizational unit in the Employment 
Standards Administration of the De-
partment of Labor to which is assigned 
the performance of functions of the 
Secretary under the Service Contract 
Act of 1965, as amended. 

(d) Administrator means the Adminis-
trator of the Wage and Hour Division, 
or authorized representative. 

(e) Contract includes any contract 
subject wholly or in part to the provi-
sions of the Service Contract Act of 
1965 as amended, and any subcontract 
of any tier thereunder. (See §§ 4.10– 
4.134.) 

(f) Contractor includes a subcon-
tractor whose subcontract is subject to 
provisions of the Act. Also, the term 
employer means, and is used inter-
changeably with, the terms contractor 
and subcontractor in various sections in 
this part. The U.S. Government, its 
agencies, and instrumentalities are not 
contractors, subcontractors, employers 
or joint employers for purposes of com-
pliance with the provisions of the Act. 

(g) Affiliate or affiliated person in-
cludes a spouse, child, parent, or other 
close relative of the contractor or sub-
contractor; a partner or officer of the 
contractor or subcontractor; a corpora-
tion closely connected with a con-
tractor or subcontractor as a parent, 
subsidiary, or otherwise; and an officer 

VerDate Aug<31>2005 01:03 Jul 29, 2006 Jkt 208107 PO 00000 Frm 00042 Fmt 8010 Sfmt 8010 Y:\SGML\208107.XXX 208107



33 

Office of the Secretary of Labor § 4.1b 

or agent of such corporation. An affili-
ation is also deemed to exist where, di-
rectly or indirectly, one business con-
cern or individual controls or has the 
power to control the other or where a 
third party controls or has the power 
to control both. 

(h) Wage determination includes any 
determination of minimum wage rates 
or fringe benefits made pursuant to the 
provisions of sections 2(a) and/or 4(c) of 
the Act for application to the employ-
ment in a locality of any class or class-
es of service employees in the perform-
ance of any contract in excess of $2,500 
which is subject to the provisions of 
the Service Contract Act of 1965. A 
wage determination is effective upon 
its publication on the WDOL Web site 
or when a Federal agency receives a re-
sponse from the Department of Labor 
to an e98. 

(i) Wage Determinations OnLine 
(WDOL) means the Government Inter-
net Web site for both Davis-Bacon Act 
and Service Contract Act wage deter-
minations available at http:// 
www.wdol.gov. In addition, WDOL pro-
vides compliance assistance informa-
tion and a link to submit an e98 or any 
electronic means the Department of 
Labor may approve for this purpose. 
The term will also apply to any other 
Internet Web site or electronic means 
that the Department of Labor may ap-
prove for these purposes. 

(j) The e98 means a Department of 
Labor approved electronic application 
(http://www.wdol.gov), whereby a con-
tracting officer submits pertinent in-
formation to the Department of Labor 
and requests a wage determination di-
rectly from the Wage and Hour Divi-
sion. The term will also apply to any 
other process or system the Depart-
ment of Labor may establish for this 
purpose. 

[48 FR 49762, Oct. 27, 1983, as amended at 70 
FR 50895, Aug. 26, 2005] 

§ 4.1b Payment of minimum compensa-
tion based on collectively bargained 
wage rates and fringe benefits ap-
plicable to employment under pred-
ecessor contract. 

(a) Section 4(c) of the Service Con-
tract Act of 1965 as amended provides 
special minimum wage and fringe ben-
efit requirements applicable to every 

contractor and subcontractor under a 
contract which succeeds a contract 
subject to the Act and under which 
substantially the same services as 
under the predecessor contract are fur-
nished in the same locality. Section 
4(c) provides that no such contractor or 
subcontractor shall pay any service 
employee employed on the contract 
work less than the wages and fringe 
benefits provided for in a collective 
bargaining agreement as a result of 
arms-length negotiations, to which 
such service employees would have 
been entitled if they were employed 
under the predecessor contract, includ-
ing accrued wages and fringe benefits 
and any prospective increases in wages 
and fringe benefits provided for in such 
collective bargaining agreement. If, 
however, the Secretary finds after a 
hearing in accordance with the regula-
tions set forth in § 4.10 of this subpart 
and parts 6 and 8 of this title that in 
any of the foregoing circumstances 
such wages and fringe benefits are sub-
stantially at variance with those which 
prevail for service of a character simi-
lar in the locality, those wages and/or 
fringe benefits in such collective bar-
gaining agreement which are found to 
be substantially at variance shall not 
apply, and a new wage determination 
shall be issued. If the contract has been 
awarded and work begun prior to a 
finding that the wages and/or fringe 
benefits in a collective bargaining 
agreement are substantially at vari-
ance with those prevailing in the local-
ity, the payment obligation of such 
contractor or subcontractor with re-
spect to the wages and fringe benefits 
contained in the new wage determina-
tion shall be applicable as of the date 
of the Administrative Law Judge’s de-
cision or, where the decision is re-
viewed by the Administrative Review 
Board, the date of the decision of the 
Administrative Review Board. (See 
also § 4.163(c).) 

(b) Pursuant to section 4(b) of the 
Act, the application of section 4(c) is 
made subject to the following variation 
in the circumstances and under the 
conditions described: The wage rates 
and fringe benefits provided for in any 
collective bargaining agreement appli-
cable to the performance of work under 
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the predecessor contract which is con-
summated during the period of per-
formance of such contract shall not be 
effective for purposes of the successor 
contract under the provisions of sec-
tion 4(c) of the Act or under any wage 
determination implementing such sec-
tion issued pursuant to section 2(a) of 
the Act, if— 

(1) In the case of a successor contract 
for which bids have been invited by for-
mal advertising, notice of the terms of 
such new or changed collective bar-
gaining agreement is received by the 
contracting agency less than 10 days 
before the date set for opening of bids, 
provided that the contracting agency 
finds that there is not reasonable time 
still available to notify bidders; or 

(2) Notice of the terms of a new or 
changed collective bargaining agree-
ment is received by the agency after 
award of a successor contract to be en-
tered into pursuant to negotiations or 
as a result of the execution of a re-
newal option or an extension of the ini-
tial contract term, provided that the 
contract start of performance is within 
30 days of such award or renewal option 
or extension. If the contract does not 
specify a start of performance date 
which is within 30 days from the award, 
and/or performance of such procure-
ment does not commence within this 
30-day period, any notice of the terms 
of a new or changed collective bar-
gaining agreement received by the 
agency not less than 10 days before 
commencement of the contract will be 
effective for purposes of the successor 
contract under section 4(c); and 

(3) The limitations in paragraph 
(b)(1) or (2) of this section shall apply 
only if the contracting officer has 
given both the incumbent (predecessor) 
contractor and his employees’ collec-
tive bargaining representative written 
notification at least 30 days in advance 
of all applicable estimated procure-
ment dates, including issue of bid solic-
itation, bid opening, date of award, 
commencement of negotiations, receipt 
of proposals, or the commencement 
date of a contract resulting from a ne-
gotiation, option, or extension, as the 
case may be. 

§ 4.2 Payment of minimum wage speci-
fied in section 6(a)(1) of the Fair 
Labor Standards Act of 1938 under 
all service contracts. 

Section 2(b)(1) of the Service Con-
tract Act of 1965 provides in effect that, 
regardless of contract amount, no con-
tractor or subcontractor performing 
work under any Federal contract the 
principal purpose of which is to furnish 
services through the use of service em-
ployees shall pay any employees en-
gaged in such work less than the min-
imum wage specified in section 6(a)(1) 
of the Fair Labor Standards Act of 
1938, as amended. 

[61 FR 68663, Dec. 30, 1996] 

§ 4.3 Wage determinations. 

(a) The minimum monetary wages 
and fringe benefits for service employ-
ees which the Act requires to be speci-
fied in contracts and bid solicitations 
subject to section 2(a) thereof will be 
set forth in wage determinations issued 
by the Administrator. Wage determina-
tions shall be issued as soon as admin-
istratively feasible for all contracts 
subject to section 2(a) of the Act, and 
will be issued for all contracts entered 
into under which more than 5 service 
employees are to be employed. 

(b) As described in subpart B of this 
part—Wage Determination Procedures, 
two types of wage determinations are 
issued under the Act: Prevailing in the 
locality or Collective Bargaining Agree-
ment (Successorship) wage determina-
tions. The facts related to a specific so-
licitation and contract will determine 
the type of wage determination appli-
cable to that procurement. In addition, 
different types of prevailing wage de-
terminations may be issued depending 
upon the nature of the contract. While 
prevailing wage determinations based 
upon cross-industry survey data are ap-
plicable to most contracts covered by 
the Act, in some cases the Department 
of Labor may issue industry specific 
wage determinations for application to 
specific types of service contracts. In 
addition, the geographic scope of con-
tracts is often different and the geo-
graphic scope of the underlying survey 
data for the wage determinations appli-
cable to those contracts may be dif-
ferent. 
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(c) Such wage determinations will set 
forth for the various classes of service 
employees to be employed in fur-
nishing services under such contracts 
in the appropriate localities, minimum 
monetary wage rates to be paid and 
minimum fringe benefits to be fur-
nished them during the periods when 
they are engaged in the performance of 
such contracts, including, where appro-
priate under the Act, provisions for ad-
justments in such minimum rates and 
benefits to be placed in effect under 
such contracts at specified future 
times. The wage rates and fringe bene-
fits set forth in such wage determina-
tions shall be determined in accord-
ance with the provisions of sections 
2(a)(1), (2), and (5), 4(c) and 4(d) of the 
Act from those prevailing in the local-
ity for such employees, with due con-
sideration of the rates that would be 
paid for direct Federal employment of 
any classes of such employees whose 
wages, if Federally employed, would be 
determined as provided in 5 U.S.C. 5341 
or 5 U.S.C. 5332, or from pertinent col-
lective bargaining agreements with re-
spect to the implementation of section 
4(c). The wage rates and fringe benefits 
so determined for any class of service 
employees to be engaged in furnishing 
covered contract services in a locality 
shall be made applicable by contract to 
all service employees of such class em-
ployed to perform such services in the 
locality under any contract subject to 
section 2(a) of the Act which is entered 
into thereafter and before such deter-
mination has been rendered obsolete by 
a withdrawal, modification, revision, 
or supersedure. 

(d) Generally, wage determinations 
issued for solicitations or negotiations 
for any contract where the place of per-
formance is unknown will contain min-
imum monetary wages and fringe bene-
fits for the various geographic local-
ities where the work may be performed 
which were identified in the initial so-
licitation. (See § 4.4(a)(3)(i).) 

(e) Wage determinations will be 
available for public inspection during 
business hours at the Wage and Hour 
Division, Employment Standards Ad-
ministration, U.S. Department of 
Labor, Washington, DC, and copies will 
be made available on request at Re-
gional Offices of the Wage and Hour Di-

vision. In addition, most prevailing 
wage determinations are available on-
line from WDOL. Archived versions of 
SCA wage determinations that are no 
longer current may be accessed in the 
‘‘Archived SCA WD’’ database of WDOL 
for information purposes only. Con-
tracting officers should not use an 
archived wage determination in a con-
tract action without prior approval of 
the Department of Labor. 

[48 FR 49762, Oct. 27, 1983, as amended at 70 
FR 50895, Aug. 26, 2005] 

§ 4.4 Obtaining a wage determination. 

(a)(1) Sections 2(a)(1) and (2) of the 
Act require that every contract and 
any bid specification therefore in ex-
cess of $2,500 contain a wage deter-
mination specifying the minimum 
monetary wages and fringe benefits to 
be paid to service employees per-
forming work on the contract. The con-
tracting agency, therefore, must obtain 
a wage determination prior to: 

(i) Any invitation for bids; 
(ii) Request for proposals; 
(iii) Commencement of negotiations; 
(iv) Exercise of option or contract ex-

tension; 
(v) Annual anniversary date of a 

multi-year contract subject to annual 
fiscal appropriations of the Congress; 
or 

(vi) Each biennial anniversary date of 
a multi-year contract not subject to 
such annual appropriations, if so au-
thorized by the Wage and Hour Divi-
sion. 

(2) As described in § 4.4(b), wage de-
terminations may be obtained from the 
Department of Labor by electronically 
submitting an e98 describing the pro-
posed contract and the occupations ex-
pected to be employed on the contract. 
Based upon the information provided 
on the e98, the Department of Labor 
will respond with the wage determina-
tion or wage determinations that the 
contracting agency may rely upon as 
the correct wage determination(s) for 
the contract described in the e98. Al-
ternatively, contracting agencies may 
select and obtain a wage determination 
using WDOL. (See § 4.4(c).) Although 
the WDOL Web site provides assistance 
to the agency to select the correct 
wage determination for the contract, 
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the agency remains responsible for the 
wage determination selected. 

(3)(i) Where the place of performance 
of a contract for services subject to the 
Act is unknown at the time of solicita-
tion, the solicitation need not initially 
contain a wage determination. The 
contracting agency, upon identifica-
tion of firms participating in the pro-
curement in response to an initial so-
licitation, shall obtain a wage deter-
mination for each location where the 
work may be performed as indicated by 
participating firms. An applicable wage 
determination must be obtained for 
each firm participating in the bidding 
for the location in which it would per-
form the contract. The appropriate 
wage determination shall be incor-
porated in the resultant contract docu-
ments and shall be applicable to all 
work performed thereunder (regardless 
of whether the successful contractor 
subsequently changes the place(s) of 
contract performance). 

(ii) There may be unusual situations, 
as determined by the Department of 
Labor upon consultation with a con-
tracting agency, where the procedure 
in paragraph (a)(3)(i) of this section is 
not practicable in a particular situa-
tion. In these situations, the Depart-
ment may authorize a modified proce-
dure that may result in the subsequent 
issuance of wage determinations for 
one or more composite localities. 

(4) In no event may a contract sub-
ject to the Act on which more than five 
(5) service employees are contemplated 
to be employed be awarded without an 
appropriate wage determination. (See 
section 10 of the Act.) 

(b) e98 process— 
(1) The e98 is an electronic applica-

tion used by contracting agencies to 
request wage determinations directly 
from the Wage and Hour Division. The 
Division uses computers to analyze in-
formation provided on the e98 and to 
provide a response while the requester 
is online, if the analysis determines 
that an existing wage determination is 
currently applicable to the procure-
ment. The response will assign a 
unique serial number to the e98 and the 
response will provide a link to an elec-
tronic copy of the applicable wage de-
termination(s). If the initial computer 
analysis cannot identify the applicable 

wage determination for the request, an 
online response will be provided indi-
cating that the request has been re-
ferred to an analyst. Again, the online 
response will assign a unique serial 
number to the e98. After an analyst has 
reviewed the request, a further re-
sponse will be sent to the email address 
identified on the e98. In most cases, the 
further response will provide an at-
tachment with a copy of the applicable 
wage determination(s). In some cases, 
however, additional information may 
be required and the additional informa-
tion will be requested via email. After 
an applicable wage determination is 
sent in response to an e98, the e98 sys-
tem continues to monitor the request 
and if the applicable wage determina-
tion is revised in time to affect the pro-
curement, an amended response will be 
sent to the email address identified on 
the e98. 

(2) When completing an e98, it is im-
portant that all information requested 
be completed accurately and fully. 
However, several sections are particu-
larly important. Since most responses 
are provided via email, a correct email 
address is critically important. Accu-
rate procurement dates are essential 
for the follow-up response system to 
operate effectively. An accurate esti-
mate of the number of service employ-
ees to be employed under the contract 
is also important because section 10 of 
the Act requires that a wage deter-
mination be issued for all contracts 
that involve more than five service em-
ployees. 

(3) Since the e98 system automati-
cally provides an amended response if 
the applicable wage determination is 
revised, the email address listed on the 
e98 must be monitored during the full 
solicitation stage of the procurement. 
Communications sent to the email ad-
dress provided are deemed to be re-
ceived by the contracting agency. A 
contracting agency must update the 
email address through the ‘‘help’’ proc-
ess identified on the e98, if the agency 
no longer intends to monitor the email 
address. 

(4) For invitations to bid, if the bid 
opening date is delayed by more than 
sixty (60) days, or if contract com-
mencement is delayed by more than 
sixty (60) days for all other contract 
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actions, the contracting agency shall 
submit a revised e98. 

(5) If the services to be furnished 
under the proposed contract will be 
substantially the same as services 
being furnished in the same locality by 
an incumbent contractor whose con-
tract the proposed contract will suc-
ceed, and if such incumbent contractor 
is furnishing such services through the 
use of service employees whose wage 
rates and fringe benefits are the sub-
ject of one or more collective bar-
gaining agreements, the contracting 
agency shall reference the union and 
the collective bargaining agreement on 
the e98. The requester will receive an e- 
mail response giving instructions for 
submitting a copy of each such collec-
tive bargaining agreement together 
with any related documents specifying 
the wage rates and fringe benefits cur-
rently or prospectively payable under 
such agreement. After receipt of the 
collective bargaining agreement, the 
Wage and Hour Division will provide a 
further e-mail response attaching a 
copy of the wage determination based 
upon the collective bargaining agree-
ment. If the place of contract perform-
ance is unknown, the contracting agen-
cy will submit the collective bar-
gaining agreement of the incumbent 
contractor for incorporation into a 
wage determination applicable to a po-
tential bidder located in the same lo-
cality as the predecessor contractor. If 
such services are being furnished at 
more than one locality and the collec-
tively bargained wage rates and fringe 
benefits are different at different local-
ities or do not apply to one or more lo-
calities, the agency shall identify the 
localities to which such agreements 
have application. If the collective bar-
gaining agreement does not apply to 
all service employees under the con-
tract, the agency shall identify the em-
ployees and/or work subject to the col-
lective bargaining agreement. In the 
event the agency has reason to believe 
that any such collective bargaining 
agreement was not entered into as a re-
sult of arm’s-length negotiations, a full 
statement of the facts so indicating 
shall be transmitted with the copy of 
such agreement. (See § 4.11.) If the 
agency has information indicating that 
any such collectively bargained wage 

rates and fringe benefits are substan-
tially at variance with those prevailing 
for services of a similar character in 
the locality, the agency shall so advise 
the Wage and Hour Division and, if it 
believes a hearing thereon pursuant to 
section 4(c) of the Act is warranted, 
shall file its request for such hearing 
pursuant to § 4.10 at the time of filing 
the e98. 

(6) If the proposed contract is for a 
multi-year period subject to other than 
annual appropriations, the contracting 
agency shall provide a statement in the 
comments section of the e98 concerning 
the type of funding and the con-
templated term of the proposed con-
tract. Unless otherwise advised by the 
Wage and Hour Division that a wage 
determination must be obtained on the 
annual anniversary date, a new wage 
determination shall be obtained on 
each biennial anniversary date of the 
proposed multi-year contract in the 
event its term is for a period in excess 
of two years. 

(c) WDOL process— 
(1) Contracting agencies may use the 

WDOL Web site to select the applicable 
prevailing wage determination for the 
procurement. The WDOL site provides 
assistance to the agency in the selec-
tion of the correct wage determination. 
The contracting agency, however, is 
fully responsible for selecting the cor-
rect wage determination. If the Depart-
ment of Labor subsequently determines 
that an incorrect wage determination 
was applied to a specific contract, the 
contracting agency, in accordance with 
§ 4.5, shall amend the contract to incor-
porate the correct wage determination 
as determined by the Department of 
Labor. 

(2) If an applicable prevailing wage 
determination is not available on the 
WDOL site, the contracting agency 
must submit an e98 in accordance with 
§ 4.4(b). 

(3) The contracting agency shall 
monitor the WDOL site to determine 
whether the applicable wage deter-
mination has been revised. Revisions 
published on the WDOL site or other-
wise communicated to the contracting 
officer within the timeframes pre-
scribed in § 4.5(a)(2) are applicable and 
must be included in the resulting con-
tract. 
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(4) If the services to be furnished 
under the proposed contract will be 
substantially the same as services 
being furnished in the same locality by 
an incumbent contractor whose con-
tract the proposed contract will suc-
ceed, and if such incumbent contractor 
is furnishing such services through the 
use of service employees whose wage 
rates and fringe benefits are the sub-
ject of one or more collective bar-
gaining agreements, the contracting 
agency may prepare a wage determina-
tion that references the collective bar-
gaining agreement by incorporating 
that wage determination, with a com-
plete copy of the collective bargaining 
agreement attached thereto, into the 
successor contract action. It need not 
submit a copy of the collective bar-
gaining agreement to the Department 
of Labor unless requested to do so. If 
the place of contract performance is 
unknown, the contracting agency will 
prepare a wage determination on 
WDOL and attach the collective bar-
gaining agreement of the incumbent 
contractor and make both the wage de-
termination and collective bargaining 
agreement applicable to a potential 
bidder located in the same locality as 
the predecessor contractor. (See sec-
tion 4.4(a)(3).) If such services are being 
furnished at more than one locality 
and the collectively bargained wage 
rates and fringe benefits are different 
at different localities or do not apply 
to one or more localities, the agency 
shall identify the localities to which 
such agreements have application. If 
the collective bargaining agreement 
does not apply to all service employees 
under the contract, the agency shall 
identify the employees and/or work 
subject to the collective bargaining 
agreement. In the event the agency has 
reason to believe that any such collec-
tive bargaining agreement was not en-
tered into as a result of arm’s-length 
negotiations, a full statement of the 
facts so indicating shall be transmitted 
to the Wage and Hour Division with 
the copy of such agreement. (See § 4.11.) 
If the agency has information indi-
cating that any such collectively bar-
gained wage rates and fringe benefits 
are substantially at variance with 
those prevailing for services of a simi-
lar character in the locality, the agen-

cy shall so advise the Wage and Hour 
Division and, if it believes a hearing 
thereon pursuant to section 4(c) of the 
Act is warranted, shall file its request 
for such hearing pursuant to § 4.10. A 
wage determination based upon the 
collective bargaining agreement must 
be included in the contract until a 
hearing or a final ruling of the Admin-
istrator determines that the collective 
bargaining agreement was not reached 
as the result of arm’s-length negotia-
tions or was substantially at variance 
with locally prevailing rates. Any ques-
tions regarding timeliness or applica-
bility of collective bargaining agree-
ments must be referred to the Depart-
ment of Labor for resolution. 

(5) If the proposed contract is for a 
multi-year period subject to other than 
annual appropriations, the contracting 
agency shall, unless otherwise advised 
by the Wage and Hour Division, obtain 
a new wage determination on each bi-
ennial anniversary date of the proposed 
multi-year contract in the event its 
term is for a period in excess of two 
years. 

[70 FR 50896, Aug. 26, 2005] 

§ 4.5 Contract specification of deter-
mined minimum wages and fringe 
benefits. 

(a) Any contract in excess of $2,500 
shall contain, as an attachment, the 
applicable, currently effective wage de-
termination specifying the minimum 
wages and fringe benefits for service 
employees to be employed thereunder, 
including any information referred to 
in paragraphs (a)(1) or (2) of this sec-
tion; 

(1) Any wage determination from the 
Wage and Hour Division, Employment 
Standards Administration, Department 
of Labor, responsive to the contracting 
agency’s submission of an e98 or ob-
tained through WDOL under § 4.4; or 

(2) Any revision of a wage determina-
tion issued prior to the award of the 
contract or contracts which specifies 
minimum wage rates or fringe benefits 
for classes of service employees whose 
wages or fringe benefits were not pre-
viously covered by wage determina-
tions, or which changes previously de-
termined minimum wage rates and 
fringe benefits for service employees 
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employed on covered contracts in the 
locality. 

(i) However, revisions received by the 
Federal agency later than 10 days be-
fore the opening of bids, in the case of 
contracts entered into pursuant to 
competitive bidding procedures, shall 
not be effective if the Federal agency 
finds that there is not a reasonable 
time still available to notify bidders of 
the revision. 

(ii) In the case of procurements en-
tered into pursuant to negotiations (or 
in the case of the execution of an op-
tion or an extension of the initial con-
tract term), revisions received by the 
agency after award (or execution of an 
option or extension of term, as the case 
may be) of the contract shall not be ef-
fective provided that the contract start 
of performance is within 30 days of 
such award (or execution of an option 
or extension of term). Any notice of a 
revision received by the agency not 
less than 10 days before commencement 
of the contract shall be effective, if: 

(A) The contract does not specify a 
start of performance date which is 
within 30 days from the award; and/or 

(B) Performance of such procurement 
does not commence within this 30-day 
period. 

(iii) In situations arising under sec-
tion 4(c) of the Act, the provisions in 
§ 4.1b(b) apply. 

(3) For purposes of using WDOL data-
bases containing prevailing wage deter-
minations, the date of receipt by the 
contracting agency will be the date of 
publication on the WDOL Web site or 
on the date the agency receives actual 
notice of an initial or revised wage de-
termination from the Department of 
Labor through the e98 process, which-
ever occurs first. 

(b)(1) The following exemption from 
the compensation requirements of sec-
tion 2(a) of the Act applies, subject to 
the limitations set forth in paragraphs 
(b)(2), (3), and (4) of this section: To 
avoid serious impairment of the con-
duct of Government business it has 
been found necessary and proper to 
provide exemption from the deter-
mined wage and fringe benefits section 
of the Act (section 2(a)(1), (2)) but not 
the minimum wage specified under sec-
tion 6(a)(1) of the Fair Labor Standards 
Act of 1938, as amended (section 2(b) of 

this Act), of contracts under which five 
or less service employees are to be em-
ployed, and for which no such wage or 
fringe benefit determination has been 
issued; 

(2) The exemption provided in para-
graph (b)(1) of this section, which was 
adopted pursuant to section 4(b) of the 
Act prior to its amendment by Public 
Law 92–473, does not extend to undeter-
mined wages or fringe benefits in con-
tracts for which one or more, but not 
all, classes of service employees are the 
subject of an applicable wage deter-
mination. The procedure for deter-
mination of wage rates and fringe bene-
fits for any classes of service employ-
ees engaged in performing such con-
tracts whose wages and fringe benefits 
are not specified in the applicable wage 
determination is set forth in § 4.6(b). 

(3) The exemption provided in para-
graph (b)(1) of this section does not ex-
empt any contract from the applica-
tion of the provisions of section 4(c) of 
the Act as amended, concerning suc-
cessor contracts. 

(4) The exemption provided in para-
graph (b)(1) of this section does not 
apply to any contract for which section 
10 of the Act as amended requires an 
applicable wage determination. 

(c) Where the Department of Labor 
discovers and determines, whether be-
fore or subsequent to a contract award, 
that a contracting agency made an er-
roneous determination that the Service 
Contract Act did not apply to a par-
ticular procurement and/or failed to in-
clude an appropriate wage determina-
tion in a covered contract, the con-
tracting agency, within 30 days of noti-
fication by the Department of Labor, 
shall include in the contract the stipu-
lations contained in § 4.6 and any appli-
cable wage determination issued by the 
Administrator or his authorized rep-
resentative through the exercise of any 
and all authority that may be needed 
(including, where necessary, its author-
ity to negotiate or amend, its author-
ity to pay any necessary additional 
costs, and its authority under any con-
tract provision authorizing changes, 
cancellation, and termination). With 
respect to any contract subject to sec-
tion 10 of the Act, the Administrator 
may require retroactive application of 
such wage determination. (See 53 
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Comp. Gen. 412, (1973); Curtiss-Wright 
Corp. v. McLucas, 381 F. Supp. 657 (D NJ 
1974); Marine Engineers Beneficial Assn., 
District 2 v. Military Sealift Command, 86 
CCH Labor Cases ¶33,782 (D DC 1979); 
Brinks, Inc. v. Board of Governors of the 
Federal Reserve System, 466 F. Supp. 112 
(D DC 1979), 466 F. Supp. 116 (D DC 
1979).) (See also 32 CFR 1–403.) 

(d) In cases where the contracting 
agency has filed an e98 and has not re-
ceived a response from the Department 
of Labor, the contracting agency shall, 
with respect to any contract for which 
section 10 to the Act and § 4.3 for this 
part mandate the inclusion of an appli-
cable wage determination, contact the 
Wage and Hour Division by e-mail or 
telephone for guidance. 

[48 FR 49762, Oct. 27, 1983, as amended at 70 
FR 50897, Aug. 26, 2005] 

§ 4.6 Labor standards clauses for Fed-
eral service contracts exceeding 
$2,500. 

The clauses set forth in the following 
paragraphs shall be included in full by 
the contracting agency in every con-
tract entered into by the United States 
or the District of Columbia, in excess 
of $2,500, or in an indefinite amount, 
the principal purpose of which is to fur-
nish services through the use of service 
employees: 

(a) Service Contract Act of 1965, as 
amended: This contract is subject to 
the Service Contract Act of 1965, as 
amended (41 U.S.C. 351 et seq.) and is 
subject to the following provisions and 
to all other applicable provisions of the 
Act and regulations of the Secretary of 
Labor issued thereunder (29 CFR part 
4). 

(b)(1) Each service employee em-
ployed in the performance of this con-
tract by the contractor or any subcon-
tractor shall be paid not less than the 
minimum monetary wages and shall be 
furnished fringe benefits in accordance 
with the wages and fringe benefits de-
termined by the Secretary of Labor or 
authorized representative, as specified 
in any wage determination attached to 
this contract. 

(2)(i) If there is such a wage deter-
mination attached to this contract, the 
contracting officer shall require that 
any class of service employee which is 
not listed therein and which is to be 

employed under the contract (i.e., the 
work to be performed is not performed 
by any classification listed in the wage 
determination), be classified by the 
contractor so as to provide a reason-
able relationship (i.e., appropriate level 
of skill comparison) between such un-
listed classifications and the classifica-
tions listed in the wage determination. 
Such conformed class of employees 
shall be paid the monetary wages and 
furnished the fringe benefits as are de-
termined pursuant to the procedures in 
this section. 

(ii) Such conforming procedure shall 
be initiated by the contractor prior to 
the performance of contract work by 
such unlisted class of employee. A 
written report of the proposed con-
forming action, including information 
regarding the agreement or disagree-
ment of the authorized representative 
of the employees involved or, where 
there is no authorized representative, 
the employees themselves, shall be 
submitted by the contractor to the 
contracting officer no later than 30 
days after such unlisted class of em-
ployees performs any contract work. 
The contracting officer shall review 
the proposed action and promptly sub-
mit a report of the action, together 
with the agency’s recommendation and 
all pertinent information including the 
position of the contractor and the em-
ployees, to the Wage and Hour Divi-
sion, Employment Standards Adminis-
tration, U.S. Department of Labor, for 
review. The Wage and Hour Division 
will approve, modify, or disapprove the 
action or render a final determination 
in the event of disagreement within 30 
days of receipt or will notify the con-
tracting officer within 30 days of re-
ceipt that additional time is necessary. 

(iii) The final determination of the 
conformance action by the Wage and 
Hour Division shall be transmitted to 
the contracting officer who shall 
promptly notify the contractor of the 
action taken. Each affected employee 
shall be furnished by the contractor 
with a written copy of such determina-
tion or it shall be posted as a part of 
the wage determination. 

(iv)(A) The process of establishing 
wage and fringe benefit rates that bear 
a reasonable relationship to those list-
ed in a wage determination cannot be 
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reduced to any single formula. The ap-
proach used may vary from wage deter-
mination to wage determination de-
pending on the circumstances. Stand-
ard wage and salary administration 
practices which rank various job classi-
fications by pay grade pursuant to 
point schemes or other job factors 
may, for example, be relied upon. Guid-
ance may also be obtained from the 
way different jobs are rated under Fed-
eral pay systems (Federal Wage Board 
Pay System and the General Schedule) 
or from other wage determinations 
issued in the same locality. Basic to 
the establishment of any conformable 
wage rate(s) is the concept that a pay 
relationship should be maintained be-
tween job classifications based on the 
skill required and the duties per-
formed. 

(B) In the case of a contract modi-
fication, an exercise of an option or ex-
tension of an existing contract, or in 
any other case where a contractor suc-
ceeds a contract under which the clas-
sification in question was previously 
conformed pursuant to this section, a 
new conformed wage rate and fringe 
benefits may be assigned to such con-
formed classification by indexing (i.e., 
adjusting) the previous conformed rate 
and fringe benefits by an amount equal 
to the average (mean) percentage in-
crease (or decrease, where appropriate) 
between the wages and fringe benefits 
specified for all classifications to be 
used on the contract which are listed 
in the current wage determination, and 
those specified for the corresponding 
classifications in the previously appli-
cable wage determination. Where con-
forming actions are accomplished in 
accordance with this paragraph prior 
to the performance of contract work by 
the unlisted class of employees, the 
contractor shall advise the contracting 
officer of the action taken but the 
other procedures in paragraph (b)(2)(ii) 
of this section need not be followed. 

(C) No employee engaged in per-
forming work on this contract shall in 
any event be paid less than the cur-
rently applicable minimum wage speci-
fied under section 6(a)(1) of the Fair 
Labor Standards Act of 1938, as amend-
ed. 

(v) The wage rate and fringe benefits 
finally determined pursuant to para-

graphs (b)(2)(i) and (ii) of this section 
shall be paid to all employees per-
forming in the classification from the 
first day on which contract work is 
performed by them in the classifica-
tion. Failure to pay such unlisted em-
ployees the compensation agreed upon 
by the interested parties and/or finally 
determined by the Wage and Hour Divi-
sion retroactive to the date such class 
of employees commenced contract 
work shall be a violation of the Act 
and this contract. 

(vi) Upon discovery of failure to com-
ply with paragraphs (b)(2)(i) through 
(v) of this section, the Wage and Hour 
Division shall make a final determina-
tion of conformed classification, wage 
rate, and/or fringe benefits which shall 
be retroactive to the date such class of 
employees commenced contract work. 

(3) If, as authorized pursuant to sec-
tion 4(d) of the Service Contract Act of 
1965 as amended, the term of this con-
tract is more than 1 year, the min-
imum monetary wages and fringe bene-
fits required to be paid or furnished 
thereunder to service employees shall 
be subject to adjustment after 1 year 
and not less often than once every 2 
years, pursuant to wage determina-
tions to be issued by the Wage and 
Hour Division, Employment Standards 
Administration of the Department of 
Labor as provided in such Act. 

(c) The contractor or subcontractor 
may discharge the obligation to fur-
nish fringe benefits specified in the at-
tachment or determined conformably 
thereto by furnishing any equivalent 
combinations of bona fide fringe bene-
fits, or by making equivalent or dif-
ferential payments in cash in accord-
ance with the applicable rules set forth 
in subpart D of 29 CFR part 4, and not 
otherwise. 

(d)(1) In the absence of a minimum 
wage attachment for this contract, nei-
ther the contractor nor any subcon-
tractor under this contract shall pay 
any person performing work under the 
contract (regardless of whether they 
are service employees) less than the 
minimum wage specified by section 
6(a)(1) of the Fair Labor Standards Act 
of 1938. Nothing in this provision shall 
relieve the contractor or any subcon-
tractor of any other obligation under 
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law or contract for the payment of a 
higher wage to any employee. 

(2) If this contract succeeds a con-
tract, subject to the Service Contract 
Act of 1965 as amended, under which 
substantially the same services were 
furnished in the same locality and 
service employees were paid wages and 
fringe benefits provided for in a collec-
tive bargaining agreement, in the ab-
sence of the minimum wage attach-
ment for this contract setting forth 
such collectively bargained wage rates 
and fringe benefits, neither the con-
tractor nor any subcontractor under 
this contract shall pay any service em-
ployee performing any of the contract 
work (regardless of whether or not 
such employee was employed under the 
predecessor contract), less than the 
wages and fringe benefits provided for 
in such collective bargaining agree-
ments, to which such employee would 
have been entitled if employed under 
the predecessor contract, including ac-
crued wages and fringe benefits and 
any prospective increases in wages and 
fringe benefits provided for under such 
agreement. No contractor or subcon-
tractor under this contract may be re-
lieved of the foregoing obligation un-
less the limitations of § 4.1b(b) of 29 
CFR part 4 apply or unless the Sec-
retary of Labor or his authorized rep-
resentative finds, after a hearing as 
provided in § 4.10 of 29 CFR part 4 that 
the wages and/or fringe benefits pro-
vided for in such agreement are sub-
stantially at variance with those which 
prevail for services of a character simi-
lar in the locality, or determines, as 
provided in § 4.11 of 29 CFR part 4, that 
the collective bargaining agreement 
applicable to service employees em-
ployed under the predecessor contract 
was not entered into as a result of 
arm’s-length negotiations. Where it is 
found in accordance with the review 
procedures provided in 29 CFR 4.10 and/ 
or 4.11 and parts 6 and 8 that some or 
all of the wages and/or fringe benefits 
contained in a predecessor contractor’s 
collective bargaining agreement are 
substantially at variance with those 
which prevail for services of a char-
acter similar in the locality, and/or 
that the collective bargaining agree-
ment applicable to service employees 
employed under the predecessor con-

tract was not entered into as a result 
of arm’s-length negotiations, the De-
partment will issue a new or revised 
wage determination setting forth the 
applicable wage rates and fringe bene-
fits. Such determination shall be made 
part of the contract or subcontract, in 
accordance with the decision of the Ad-
ministrator, the Administrative Law 
Judge, or the Administrative Review 
Board, as the case may be, irrespective 
of whether such issuance occurs prior 
to or after the award of a contract or 
subcontract. 53 Comp. Gen. 401 (1973). 
In the case of a wage determnation 
issued solely as a result of a finding of 
substantial variance, such determina-
tion shall be effective as of the date of 
the final administrative decision. 

(e) The contractor and any subcon-
tractor under this contract shall notify 
each service employee commencing 
work on this contract of the minimum 
monetary wage and any fringe benefits 
required to be paid pursuant to this 
contract, or shall post the wage deter-
mination attached to this contract. 
The poster provided by the Department 
of Labor (Publication WH 1313) shall be 
posted in a prominent and accessible 
place at the worksite. Failure to com-
ply with this requirement is a violation 
of section 2(a)(4) of the Act and of this 
contract. 

(f) The contractor or subcontractor 
shall not permit any part of the serv-
ices called for by this contract to be 
performed in buildings or surroundings 
or under working conditions provided 
by or under the control or supervision 
of the contractor or subcontractor 
which are unsanitary or hazardous or 
dangerous to the health or safety of 
service employees engaged to furnish 
these services, and the contractor or 
subcontractor shall comply with the 
safety and health standards applied 
under 29 CFR part 1925. 

(g)(1) The contractor and each sub-
contractor performing work subject to 
the Act shall make and maintain for 3 
years from the completion of the work 
records containing the information 
specified in paragraphs (g)(1) (i) 
through (vi) of this section for each 
employee subject to the Act and shall 
make them available for inspection 
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and transcription by authorized rep-
resentatives of the Wage and Hour Di-
vision, Employment Standards Admin-
istration of the U.S. Department of 
Labor: 

(i) Name and address and social secu-
rity number of each employee. 

(ii) The correct work classification or 
classifications, rate or rates of mone-
tary wages paid and fringe benefits pro-
vided, rate or rates of fringe benefit 
payments in lieu thereof, and total 
daily and weekly compensation of each 
employee. 

(iii) The number of daily and weekly 
hours so worked by each employee. 

(iv) Any deductions, rebates, or re-
funds from the total daily or weekly 
compensation of each employee. 

(v) A list of monetary wages and 
fringe benefits for those classes of serv-
ice employees not included in the wage 
determination attached to this con-
tract but for which such wage rates or 
fringe benefits have been determined 
by the interested parties or by the Ad-
ministrator or authorized representa-
tive pursuant to the labor standards 
clause in paragraph (b) of this section. 
A copy of the report required by the 
clause in paragraph (b)(2)(ii) of this 
section shall be deemed to be such a 
list. 

(vi) Any list of the predecessor con-
tractor’s employees which had been 
furnished to the contractor pursuant to 
§ 4.6(l)(2). 

(2) The contractor shall also make 
available a copy of this contract for in-
spection or transcription by authorized 
representatives of the Wage and Hour 
Division. 

(3) Failure to make and maintain or 
to make available such records for in-
spection and transcription shall be a 
violation of the regulations and this 
contract, and in the case of failure to 
produce such records, the contracting 
officer, upon direction of the Depart-
ment of Labor and notification of the 
contractor, shall take action to cause 
suspension of any further payment or 
advance of funds until such violation 
ceases. 

(4) The contractor shall permit au-
thorized representatives of the Wage 
and Hour Division to conduct inter-
views with employees at the worksite 
during normal working hours. 

(h) The contractor shall uncondition-
ally pay to each employee subject to 
the Act all wages due free and clear 
and without subsequent deduction (ex-
cept as otherwise provided by law or 
Regulations, 29 CFR part 4), rebate, or 
kickback on any account. Such pay-
ments shall be made no later than one 
pay period following the end of the reg-
ular pay period in which such wages 
were earned or accrued. A pay period 
under this Act may not be of any dura-
tion longer than semi-monthly. 

(i) The contracting officer shall with-
hold or cause to be withheld from the 
Government prime contractor under 
this or any other Government contract 
with the prime contractor such sums 
as an appropriate official of the De-
partment of Labor requests or such 
sums as the contracting officer decides 
may be necessary to pay underpaid em-
ployees employed by the contractor or 
subcontractor. In the event of failure 
to pay any employees subject to the 
Act all or part of the wages or fringe 
benefits due under the Act, the agency 
may, after authorization or by direc-
tion of the Department of Labor and 
written notification to the contractor, 
take action to cause suspension of any 
further payment or advance of funds 
until such violations have ceased. Ad-
ditionally, any failure to comply with 
the requirements of these clauses relat-
ing to the Service Contract Act of 1965, 
may be grounds for termination of the 
right to proceed with the contract 
work. In such event, the Government 
may enter into other contracts or ar-
rangements for completion of the 
work, charging the contractor in de-
fault with any additional cost. 

(j) The contractor agrees to insert 
these clauses in this section relating to 
the Service Contract Act of 1965 in all 
subcontracts subject to the Act. The 
term contractor as used in these clauses 
in any subcontract, shall be deemed to 
refer to the subcontractor, except in 
the term Government prime contractor. 

(k)(1) As used in these clauses, the 
term service employee means any person 
engaged in the performance of this con-
tract other than any person employed 
in a bona fide executive, administra-
tive, or professional capacity, as those 
terms are defined in part 541 of title 29, 
Code of Federal Regulations, as of July 
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30, 1976, and any subsequent revision of 
those regulations. The term service em-
ployee includes all such persons regard-
less of any contractual relationship 
that may be alleged to exist between a 
contractor or subcontractor and such 
persons. 

(2) The following statement is in-
cluded in contracts pursuant to section 
2(a)(5) of the Act and is for informa-
tional purposes only: 

The following classes of service em-
ployees expected to be employed under 
the contract with the Government 
would be subject, if employed by the 
contracting agency, to the provisions 
of 5 U.S.C. 5341 or 5 U.S.C. 5332 and 
would, if so employed, be paid not less 
than the following rates of wages and 
fringe benefits: 

Employee class 
Monetary 

wage-fringe 
benefits 

............................................................................ ....................

............................................................................ ....................

............................................................................ ....................

(l)(1) If wages to be paid or fringe 
benefits to be furnished any service 
employees employed by the Govern-
ment prime contractor or any subcon-
tractor under the contract are provided 
for in a collective bargaining agree-
ment which is or will be effective dur-
ing any period in which the contract is 
being performed, the Government 
prime contractor shall report such fact 
to the contracting officer, together 
with full information as to the applica-
tion and accrual of such wages and 
fringe benefits, including any prospec-
tive increases, to service employees en-
gaged in work on the contract, and a 
copy of the collective bargaining agree-
ment. Such report shall be made upon 
commencing performance of the con-
tract, in the case of collective bar-
gaining agreements effective at such 
time, and in the case of such agree-
ments or provisions or amendments 
thereof effective at a later time during 
the period of contract performance, 
such agreements shall be reported 
promptly after negotiation thereof. 

(2) Not less than 10 days prior to 
completion of any contract being per-
formed at a Federal facility where 
service employees may be retained in 
the performance of the succeeding con-

tract and subject to a wage determina-
tion which contains vacation or other 
benefit provisions based upon length of 
service with a contractor (predecessor) 
or successor (§ 4.173 of Regulations, 29 
CFR part 4), the incumbent prime con-
tractor shall furnish to the contracting 
officer a certified list of the names of 
all service employees on the contrac-
tor’s or subcontractor’s payroll during 
the last month of contract perform-
ance. Such list shall also contain anni-
versary dates of employment on the 
contract either with the current or 
predecessor contractors of each such 
service employee. The contracting offi-
cer shall turn over such list to the suc-
cessor contractor at the commence-
ment of the succeeding contract. 

(m) Rulings and interpretations of 
the Service Contract Act of 1965, as 
amended, are contained in Regulations, 
29 CFR part 4. 

(n)(1) By entering into this contract, 
the contractor (and officials thereof) 
certifies that neither it (nor he or she) 
nor any person or firm who has a sub-
stantial interest in the contractor’s 
firm is a person or firm ineligible to be 
awarded Government contracts by vir-
tue of the sanctions imposed pursuant 
to section 5 of the Act. 

(2) No part of this contract shall be 
subcontracted to any person or firm in-
eligible for award of a Government 
contract pursuant to section 5 of the 
Act. 

(3) The penalty for making false 
statements is prescribed in the U.S. 
Criminal Code, 18 U.S.C. 1001. 

(o) Notwithstanding any of the 
clauses in paragraphs (b) through (m) 
of this section relating to the Service 
Contract Act of 1965, the following em-
ployees may be employed in accord-
ance with the following variations, tol-
erances, and exemptions, which the 
Secretary of Labor, pursuant to section 
4(b) of the Act prior to its amendment 
by Public Law 92–473, found to be nec-
essary and proper in the public interest 
or to avoid serious impairment of the 
conduct of Government business: 

(1) Apprentices, student-learners, and 
workers whose earning capacity is im-
paired by age, physical, or mental defi-
ciency or injury may be employed at 
wages lower than the minimum wages 
otherwise required by section 2(a)(1) or 
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2(b)(1) of the Service Contract Act 
without diminishing any fringe bene-
fits or cash payments in lieu thereof 
required under section 2(a)(2) of that 
Act, in accordance with the conditions 
and procedures prescribed for the em-
ployment of apprentices, student- 
learners, handicapped persons, and 
handicapped clients of sheltered work-
shops under section 14 of the Fair 
Labor Standards Act of 1938, in the reg-
ulations issued by the Administrator 
(29 CFR parts 520, 521, 524, and 525). 

(2) The Administrator will issue cer-
tificates under the Service Contract 
Act for the employment of apprentices, 
student-learners, handicapped persons, 
or handicapped clients of sheltered 
workshops not subject to the Fair 
Labor Standards Act of 1938, or subject 
to different minimum rates of pay 
under the two acts, authorizing appro-
priate rates of minimum wages (but 
without changing requirements con-
cerning fringe benefits or supple-
mentary cash payments in lieu there-
of), applying procedures prescribed by 
the applicable regulations issued under 
the Fair Labor Standards Act of 1938 
(29 CFR parts 520, 521, 524, and 525). 

(3) The Administrator will also with-
draw, annul, or cancel such certificates 
in accordance with the regulations in 
parts 525 and 528 of title 29 of the Code 
of Federal Regulations. 

(p) Apprentices will be permitted to 
work at less than the predetermined 
rate for the work they perform when 
they are employed and individually 
registered in a bona fide apprenticeship 
program registered with a State Ap-
prenticeship Agency which is recog-
nized by the U.S. Department of Labor, 
or if no such recognized agency exists 
in a State, under a program registered 
with the Bureau of Apprenticeship and 
Training, Employment and Training 
Administration, U.S. Department of 
Labor. Any employee who is not reg-
istered as an apprentice in an approved 
program shall be paid the wage rate 
and fringe benefits contained in the ap-
plicable wage determination for the 
journeyman classification of work ac-
tually performed. The wage rates paid 
apprentices shall not be less than the 
wage rate for their level of progress set 
forth in the registered program, ex-
pressed as the appropriate percentage 

of the journeyman’s rate contained in 
the applicable wage determination. 
The allowable ratio of apprentices to 
journeymen employed on the contract 
work in any craft classification shall 
not be greater than the ratio permitted 
to the contractor as to his entire work 
force under the registered program. 

(q) Where an employee engaged in an 
occupation in which he or she custom-
arily and regularly receives more than 
$30 a month in tips, the amount of tips 
received by the employee may be cred-
ited by the employer against the min-
imum wage required by Section 2(a)(1) 
or 2(b)(1) of the Act to the extent per-
mitted by section 3(m) of the Fair 
Labor Standards Act and Regulations, 
29 CFR Part 531. To utilize this proviso: 

(1) The employer must inform tipped 
employees about this tip credit allow-
ance before the credit is utilized; 

(2) The employees must be allowed to 
retain all tips (individually or through 
a pooling arrangement and regardless 
of whether the employer elects to take 
a credit for tips received); 

(3) The employer must be able to 
show by records that the employee re-
ceives at least the applicable Service 
Contract Act minimum wage through 
the combination of direct wages and 
tip credit; 

(4) The use of such tip credit must 
have been permitted under any prede-
cessor collective bargaining agreement 
applicable by virtue of section 4(c) of 
the Act. 

(r) Disputes concerning labor standards. 
Disputes arising out of the labor stand-
ards provisions of this contract shall 
not be subject to the general disputes 
clause of this contract. Such disputes 
shall be resolved in accordance with 
the procedures of the Department of 
Labor set forth in 29 CFR parts 4, 6, 
and 8. Disputes within the meaning of 
this clause include disputes between 
the contractor (or any of its sub-
contractors) and the contracting agen-
cy, the U.S. Department of Labor, or 
the employees or their representatives. 

(The information collection, recordkeeping, 
and reporting requirements contained in this 
section have been approved by the Office of 
Management and Budget under the following 
numbers: 
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Paragraph OMB control 
number 

(b)(2) (i)—(iv) ..................................................... 1215–0150 
(e) ...................................................................... 1215–0150 
(g)(1) (i)—(iv) ..................................................... 1215–0017 
(g)(1) (v), (vi) ..................................................... 1215–0150 
(l) (1), (2) ........................................................... 1215–0150 
(q)(3) .................................................................. 1215–0017 

[48 FR 49762, Oct. 27, 1983; 48 FR 50529, Nov. 2, 
1983, as amended at 61 FR 68663, Dec. 30, 1996] 

§§ 4.7–4.9 [Reserved] 

§ 4.10 Substantial variance pro-
ceedings under section 4(c) of the 
Act. 

(a) Statutory provision. Under section 
4(c) of the Act, and under cor-
responding wage determinations made 
as provided in section 2(a)(1) and (2) of 
the Act, contractors and subcontrac-
tors performing contracts subject to 
the Act generally are obliged to pay to 
service employees employed on the 
contract work wages and fringe bene-
fits not less than those to which they 
would have been entitled under a col-
lective bargaining agreement if they 
were employed on like work under a 
predecessor contract in the same local-
ity. (See §§ 4.1b, 4.3, 4.6(d)(2).) Section 
4(c) of the Act provides, however, that 
‘‘such obligations shall not apply if the 
Secretary finds after a hearing in ac-
cordance with regulations adopted by 
the Secretary that such wages and 
fringe benefits are substantially at 
variance with those which prevail for 
services of a character similar in the 
locality’’. 

(b) Prerequisites for hearing. (1)(i) A re-
quest for a hearing under this section 
may be made by the contracting agen-
cy or other person affected or inter-
ested, including contractors or prospec-
tive contractors and associations of 
contractors, representatives of employ-
ees, and other interested Governmental 
agencies. Such a request shall be sub-
mitted in writing to the Adminis-
trator, Wage and Hour Division, Em-
ployment Standards Administration, 
U.S. Department of Labor, Washington, 
DC 20210, and shall include the fol-
lowing: 

(A) The number of any wage deter-
mination at issue, the name of the con-
tracting agency whose contract is in-
volved, and a brief description of the 

services to be performed under the con-
tract; 

(B) A statement regarding the status 
of the procurement and any estimated 
procurement dates, such as bid open-
ing, contract award, commencement 
date of the contract or its follow-up op-
tion period; 

(C) A statement of the applicant’s 
case, setting forth in detail the reasons 
why the applicant believes that a sub-
stantial variance exists with respect to 
some or all of the wages and/or fringe 
benefits, attaching available data con-
cerning wages and/or fringe benefits 
prevailing in the locality; 

(D) Names and addresses (to the ex-
tent known) of interested parties. 

(ii) If the information in paragraph 
(b)(1)(i) of this section is not submitted 
with the request, the Administrator 
may deny the request or request sup-
plementary information, at his/her dis-
cretion. No particular form is pre-
scribed for submission of a request 
under this section. 

(2) The Administrator will respond to 
the party requesting a hearing within 
30 days after receipt, granting or deny-
ing the request or advising that addi-
tional time is necessary for a decision. 
No hearing will be provided pursuant 
to this section and section 4(c) of the 
Act unless the Administrator deter-
mines from information available or 
submitted with a request for such a 
hearing that there may be a substan-
tial variance between some or all of the 
wage rates and/or fringe benefits pro-
vided for in a collective bargaining 
agreement to which the service em-
ployees would otherwise be entitled by 
virtue of the provisions of section 4(c) 
of the Act, and those which prevail for 
services of a character similar in the 
locality. 

(3) Pursuant to section 4(b) of the 
Act, requests for a hearing shall not be 
considered unless received as specified 
below, except in those situations where 
the Administrator determines that ex-
traordinary circumstances exist: 

(i) For advertised contracts, prior to 
ten days before the award of the con-
tract; 

(ii) For negotiated contracts and for 
contracts with provisions extending 
the initial term by option, prior to the 
commencement date of the contract or 
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the follow-up option period, as the case 
may be. 

(c) Referral to the Chief Administrative 
Law Judge. When the Administrator de-
termines from the information avail-
able or submitted with a request for a 
hearing that there may be a substan-
tial variance, the Administrator on his/ 
her own motion or on application of 
any interested person will by order 
refer the issue to the Chief Administra-
tive Law Judge, for designation of an 
Administrative Law Judge who shall 
conduct such a fact finding hearing as 
may be necessary to render a decision 
solely on the issue of whether the 
wages and/or fringe benefits contained 
in the collective bargaining agreement 
which was the basis for the wage deter-
mination at issue are substantially at 
variance with those which prevail for 
services of a character similar in the 
locality. However, in situations where 
there is also a question as to whether 
the collective bargaining agreement 
was reached as a result of ‘‘arm’s- 
length negotiations’’ (see § 4.11), the re-
ferral shall include both issues for reso-
lution in one proceeding. No authority 
is delegated under this section to hear 
and/or decide any other issues per-
taining to the Service Contract Act. As 
provided in section 4(a) of the Act, the 
provisions of section 4 and 5 of the 
Walsh-Healey Public Contracts Act (41 
U.S.C. 38, 39) shall be applicable to such 
proceeding, which shall be conducted in 
accordance with the procedures set 
forth at 29 CFR part 6. 

(d) The Administrator shall be an in-
terested party and shall have the op-
portunity to participate in the pro-
ceeding to the degree he/she considers 
appropriate. 

§ 4.11 Arm’s length proceedings. 
(a) Statutory provision. Under section 

4(c) of the Act, the wages and fringe 
benefits provided in the predecessor 
contractor’s collective bargaining 
agreement must be reached ‘‘as a re-
sult of arm’s-length negotiations.’’ 
This provision precludes arrangements 
by parties to a collective bargaining 
agreement who, either separately or 
together, act with an intent to take ad-
vantage of the wage determination 
scheme provided for in sections 2(a) 
and 4(c) of the Act. See Trinity Services, 

Inc. v. Marshall, 593 F.2d 1250 (D.C. Cir. 
1978). A finding as to whether a collec-
tive bargaining agreement or par-
ticular wages and fringe benefits there-
in are reached as a result of arm’s- 
length negotiations may be made 
through investigation, hearing or oth-
erwise pursuant to the Secretary’s au-
thority under section 4(a) of the Act. 

(b) Prerequisites for hearing. (1) A re-
quest for a determination under this 
section may be made by a contracting 
agency or other person affected or in-
terested, including contractors or pro-
spective contractors and associations 
of contractors, representatives of em-
ployees, and interested Governmental 
agencies. Such a request shall be sub-
mitted in writing to the Adminis-
trator, Wage and Hour Division, Em-
ployment Standards Administration, 
U.S. Department of Labor, Washington, 
DC 20210. Although no particular form 
is prescribed for submission of a re-
quest under this section, such request 
shall include the following informa-
tion: 

(i) A statement of the applicant’s 
case setting forth in detail the reasons 
why the applicant believes that the 
wages and fringe benefits contained in 
the collective bargaining agreement 
were not reached as a result of arm’s- 
length negotiations; 

(ii) A statement regarding the status 
of the procurement and any estimated 
procurement dates, such as bid open-
ing, contract award, commencement 
date of the contract or its follow-up op-
tion period; 

(iii) Names and addresses (to the ex-
tent known) of interested parties. 

(2) Pursuant to section 4(b) of the 
Act, requests for a hearing shall not be 
considered unless received as specified 
below except in those situations where 
the Administrator determines that ex-
traordinary circumstances exist: 

(i) For advertised contracts, prior to 
ten days before the award of the con-
tract; 

(ii) For negotiated contracts and for 
contracts with provisions extending 
the term by option, prior to the com-
mencement date of the contract or the 
follow-up option period, as the case 
may be. 
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(c)(1) The Administrator, on his/her 
own motion or after receipt of a re-
quest for a determination, may make a 
finding on the issue of arm’s-length ne-
gotiations. 

(2) If the Administrator determines 
that there may not have been arm’s- 
length negotiations, but finds that 
there is insufficient evidence to render 
a final decision thereon, the Adminis-
trator may refer the issue to the Chief 
Administrative Law Judge in accord-
ance with paragraph (d) of this section. 

(3)(i) If the Administrator finds that 
the collective bargaining agreement or 
wages and fringe benefits at issue were 
reached as a result of arm’s-length ne-
gotiations or that arm’s-length nego-
tiations did not take place, the inter-
ested parties, including the parties to 
the collective bargaining agreement, 
will be notified of the Administrator’s 
findings, which shall include the rea-
sons therefor, and such parties shall be 
afforded an opportunity to request that 
a hearing be held to render a decision 
on the issue of arm’s-length negotia-
tions. 

(ii) Such parties shall have 20 days 
from the date of the Administrator’s 
ruling to request a hearing. A detailed 
statement of the reasons why the Ad-
ministrator’s ruling is in error, includ-
ing facts alleged to be in dispute, if 
any, shall be submitted with the re-
quest for a hearing. 

(iii) If no hearing is requested within 
the time mentioned in paragraph 
(c)(3)(ii) of this section, the Adminis-
trator’s ruling shall be final, and, in 
the case of a finding that arm’s-length 
negotiations did not take place, a new 
wage determination will be issued for 
the contract. If a hearing is requested, 
the decision of the Administrator shall 
be inoperative. 

(d) Referral to the Chief Administrative 
Law Judge. The Administrator on his/ 
her own motion, under paragraph (c)(2) 
of this section or upon a request for a 
hearing under paragraph (c)(3)(ii) of 
this section where the Administrator 
determines that material facts are in 
dispute, shall by order refer the issue 
to the Chief Administrative Law Judge 
for designation of an Administrative 
Law Judge, who shall conduct such 
hearings as may be necessary to render 
a decision solely on the issue of arm’s- 

length negotiations. However, in situa-
tions where there is also a question as 
to whether some or all of the collec-
tively bargained wage rates and/or 
fringe benefits are substantially at 
variance (see § 4.10), the referral shall 
include both issues for resolution in 
one proceeding. As provided in section 
4(a) of the Act, the provisions of sec-
tions 4 and 5 of the Walsh-Healey Pub-
lic Contracts Act (41 U.S.C. 38, 39) shall 
be applicable to such proceeding, which 
shall be conducted in accordance with 
the procedures set forth at 29 CFR part 
6. 

(e) Referral to the Administrative Re-
view Board. When a party requests a 
hearing under paragraph (c)(3)(ii) of 
this section and the Administrator de-
termines that no material facts are in 
dispute, the Administrator shall refer 
the issue and the record compiled 
thereon to the Administrative Review 
Board to render a decision solely on 
the issue of arm’s-length negotiations. 
Such proceeding shall be conducted in 
accordance with the procedures set 
forth at 29 CFR part 8. 

§ 4.12 Substantial interest proceedings. 

(a) Statutory provision. Under section 
5(a) of the Act, no contract of the 
United States (or the District of Co-
lumbia) shall be awarded to the persons 
or firms appearing on the list distrib-
uted by the Comptroller General giving 
the names of persons or firms who have 
been found to have violated the Act 
until 3 years have elapsed from the 
date of publication of the list. Section 
5(a) further states that ‘‘no contract of 
the United States shall be awarded * * 
* to any firm, corporation, partnership, 
or association in which such persons or 
firms have a substantial interest * * * 
.’’ A finding as to whether persons or 
firms whose names appear on the 
debarred bidders list have a substantial 
interest in any other firm, corporation, 
partnership, or association may be 
made through investigation, hearing, 
or otherwise pursuant to the Sec-
retary’s authority under section 4(a) of 
the Act. 

(b) Ineligibility. See § 4.188 of this part 
for the Secretary’s rulings and inter-
pretations with respect to substantial 
interest. 
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(c)(1) A request for a determination 
under this section may be made by any 
interested party, including contractors 
or prospective contractors, and asso-
ciations of contractors, representatives 
of employees, and interested Govern-
ment agencies. Such a request shall be 
submitted in writing to the Adminis-
trator, Wage and Hour Division, Em-
ployment Standards Administration, 
U.S. Department of Labor, Washington, 
DC 20210. 

(2) The request shall include a state-
ment setting forth in detail why the 
petitioner believes that a person or 
firm whose name appears on the 
debarred bidders list has a substantial 
interest in any firm, corporation, part-
nership, or association which is seek-
ing or has been awarded a contract of 
the United States or the District of Co-
lumbia. No particular form is pre-
scribed for the submission of a request 
under this section. 

(d)(1) The Administrator, on his/her 
own motion or after receipt of a re-
quest for a determination, may make a 
finding on the issue of substantial in-
terest. 

(2) If the Administrator determines 
that there may be a substantial inter-
est, but finds that there is insufficient 
evidence to render a final ruling there-
on, the Administrator may refer the 
issue to the Chief Administrative Law 
Judge in accordance with paragraph (e) 
of this section. 

(3) If the Administrator finds that no 
substantial interest exists, or that 
there is not sufficient information to 
warrant the initiation of an investiga-
tion, the requesting party, if any, will 
be so notified and no further action 
taken. 

(4)(i) If the Administrator finds that 
a substantial interest exists, the per-
son or firm affected will be notified of 
the Administrator’s finding, which 
shall include the reasons therefor, and 
such person or firm shall be afforded an 
opportunity to request that a hearing 
be held to render a decision on the 
issue of substantial interest. 

(ii) Such person or firm shall have 20 
days from the date of the Administra-
tor’s ruling to request a hearing. A de-
tailed statement of the reasons why 
the Administrator’s ruling is in error, 
including facts alleged to be in dispute, 

if any, shall be submitted with the re-
quest for a hearing. 

(iii) If no hearing is requested within 
the time mentioned in paragraph 
(d)(4)(ii) of this section, the Adminis-
trator’s finding shall be final and the 
Administrator shall so notify the 
Comptroller General. If a hearing is re-
quested, the decision of the Adminis-
trator shall be inoperative unless and 
until the Administrative Law Judge or 
the Administrative Review Board 
issues an order that there is a substan-
tial interest. 

(e) Referral to the Chief Administrative 
Law Judge. The Administrator on his/ 
her own motion, or upon a request for 
a hearing where the Administrator de-
termines that relevant facts are in dis-
pute, shall by order refer the issue to 
the Chief Administrative Law Judge, 
for designation of an Administrative 
Law Judge who shall conduct such 
hearings as may be necessary to render 
a decision solely on the issue of sub-
stantial interest. As provided in sec-
tion 4(a) of the Act, the provisions of 
sections 4 and 5 of the Walsh-Healey 
Public Contracts Act (41 U.S.C. 38, 39) 
shall be applicable to such proceedings, 
which shall be conducted in accordance 
with the procedures set forth at 29 CFR 
part 6. 

(f) Referral to the Administrative Re-
view Board. When the person or firm re-
quests a hearing and the Administrator 
determines that relevant facts are not 
in dispute, the Administrator will refer 
the issue and the record compiled 
thereon to the Administrative Review 
Board to render a decision solely on 
the issue of substantial interest. Such 
proceeding shall be conducted in ac-
cordance with the procedures set forth 
at 29 CFR part 8. 

Subpart B—Wage Determination 
Procedures 

§ 4.50 Types of wage and fringe benefit 
determinations. 

The Administrator specifies the min-
imum monetary wages and fringe bene-
fits to be paid as required under the 
Act in two types of determinations: 

(a) Prevailing in the locality. (1) Deter-
minations that set forth minimum 
monetary wages and fringe benefits de-
termined to be prevailing for various 
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