
451 

Office of the Secretary of Labor § 70.19 

identify the exact location where the 
deletion was made. 

(d) Records described in this section 
are available for examination or copy-
ing without the submission of a formal 
FOIA request. All records covered by 
this section are available through pub-
lic reading rooms, and, to the extent 
indicated in this paragraph, through 
the Department’s Internet/World Wide 
Web site [http://www.dol.gov]. 

(1) Some components have public 
reading rooms only in Washington, DC, 
while other components provide read-
ing rooms in area, district or regional 
offices throughout the United States. A 
disclosure officer in the appropriate 
component listed in Appendix A to this 
part should be contacted to find out 
where the public reading room is lo-
cated. If the appropriate component is 
unknown, inquiries can be directed to 
the Office of the Solicitor, Division of 
Management and Administrative Legal 
Services, 200 Constitution Avenue, 
NW., Room N–2428, Washington, DC 
20210. Fees for reproduction of records 
in public reading rooms are charged 
consistent with § 70.40. 

(2) To the extent feasible, compo-
nents are required to place copies of 
any records covered by this section and 
which were created on or after Novem-
ber 1, 1996 on the Internet/World Wide 
Web. In particular, when records are 
required to be made available to the 
public pursuant to the requirements of 
paragraph (a)(4) of this section, the 
component will also place on the Inter-
net/World Wide Web, if technically fea-
sible, any records that are released in 
the response to a FOIA decision. The 
Department’s Internet home page may 
be searched to obtain these documents. 
The Department will make available to 
the public by electronic or other appro-
priate media any documents covered by 
this section that cannot be feasibly 
placed on the Internet/World Wide Web. 

§ 70.5 Compilation of new records. 
Nothing in 5 U.S.C. 552 or this part 

requires that any agency or component 
create a new record in order to respond 
to a request for records. A component 
must, however, make reasonable ef-
forts to search for records that already 
exist in electronic form or format, ex-
cept when such efforts would signifi-

cantly interfere with the operation of 
the component’s automated informa-
tion systems. The component will de-
termine what constitutes a reasonable 
effort on a case-by-case basis. 

§ 70.6 Disclosure of originals. 
(a) No original record or file in the 

custody of the Department of Labor, or 
of any component or official thereof, 
will on any occasion be given to any 
agent, attorney, or other person not of-
ficially connected with the Department 
without the written consent of the Sec-
retary, the Solicitor of Labor or the In-
spector General. 

(b) The individual authorizing the re-
lease of the original record or file must 
ensure that a copy of the document or 
file is retained in the component that 
had custody and/or control when an 
original document or file is released 
pursuant to this subpart. 

§§ 70.7–70.18 [Reserved] 

Subpart B—Procedures for Disclo-
sure of Records Under the 
Freedom of Information Act 

§ 70.19 Requests for records. 
(a) How to make a request. Requests 

under this subpart for a record of the 
Department of Labor must be written 
and received by mail, delivery service/ 
courier, facsimile or e-mail. 

(b) To whom to direct requests. A re-
quest should be sent to the appropriate 
official/officer for the component that 
maintains the records at its proper ad-
dress. The request as well as the enve-
lope itself should be clearly marked 
‘‘Freedom of Information Act Re-
quest.’’ If the request is made by e- 
mail, it must be sent to 
foiarequest@dol.gov. Requests submitted 
to any other e-mail address will not be 
accepted as a request made under this 
Part. 

(1) The functions of each major De-
partment of Labor component are sum-
marized in the United States Govern-
ment Manual which is issued annually. 
The manual is available in print from 
the Superintendent of Documents, 
Washington, DC 20402–9328, and elec-
tronically at the Government Printing 
Office’s World Wide Web site, http:// 
www.access.gpo.gov/suldocs. Appendix 
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A of this part lists the disclosure offi-
cers of each component by title and ad-
dress. This initial list has been in-
cluded for information purposes only, 
and the disclosure officers may be 
changed through appropriate designa-
tion. Regional, district and field office 
addresses have been included in Appen-
dix A to this part to assist requesters 
in identifying the disclosure officer 
who is most likely to have custody of 
the records sought. 

(2) Requesters who cannot determine 
the proper disclosure officer to whom 
the request should be addressed may 
direct the request to the Office of the 
Solicitor, Division of Management and 
Administrative Legal Services, 200 
Constitution Avenue, NW., Room N– 
2428, Washington, DC 20210 or by e-mail 
to foiarequest@dol.gov. Note, pursuant 
to § 70.25(a), the time for the compo-
nent to respond to a request begins to 
run when the request is received by the 
proper disclosure officer. 

(c) Description of information re-
quested. Each request must reasonably 
describe the record or records sought. 
The descriptions must be sufficiently 
detailed to permit the identification 
and location of the requested records 
with a reasonable amount of effort. So 
far as practicable, the request should 
specify the subject of the record, the 
date or approximate date when made, 
the place where made, the person or of-
fice that created it, and any other per-
tinent identifying details. 

(d) Deficient descriptions. If the de-
scription is insufficient, so that a 
knowledgeable employee who is famil-
iar with the subject area of the request 
cannot locate the record with a reason-
able amount of effort, the component 
processing the request should notify 
the requester and describe what addi-
tional information is needed to process 
the request. Every reasonable effort 
will be made to assist a requester in 
the identification and location of the 
record or records sought. Any amended 
request must be confirmed in writing 
and meet the requirements for a re-
quest under this Part. 

(e) Agreement to pay fees. The filing of 
a request under this subpart will be 
deemed to constitute an agreement by 
the requester to pay all applicable fees 
charged under this part, up to $25. 

§ 70.20 Responsibility for responding 
to requests. 

(a) In general. Except as stated in 
paragraph (b) of this section, the dis-
closure officer who receives a request 
for a record and has possession of that 
record is the disclosure officer respon-
sible for responding to the request. 
When it is determined that records re-
sponsive to a request may be located in 
multiple components of the Depart-
ment, the Office of the Solicitor, Divi-
sion of Management and Administra-
tive Legal Services, will provide any 
necessary coordination of the Depart-
ment’s response. If the Office of the So-
licitor deems a consolidated response 
appropriate, it will issue such a re-
sponse on behalf of the Department. 

(b) Consultations and referrals. When a 
disclosure officer receives a request for 
a record, the disclosure officer will de-
termine whether another disclosure of-
ficer of the component, the Depart-
ment, or of the Federal Government, is 
better able to determine whether the 
record can be disclosed or is exempt 
from disclosure under the FOIA. If the 
receiving disclosure officer determines 
that he or she is not best able to proc-
ess the record, then the receiving dis-
closure officer will either: 

(1) Respond to the request after con-
sulting with the component or agency 
best able to determine whether to dis-
close it and with any other component 
or agency that has a substantial inter-
est in it; or 

(2) Refer the responsibility for re-
sponding to the request regarding that 
record to the component best able to 
determine whether to disclose it, or to 
another agency that originated the 
record (but only if that entity is sub-
ject to the FOIA). Ordinarily, the com-
ponent or agency that originated the 
record will be presumed to be best able 
to determine whether to disclose it. 

(c) Notice of referral. Whenever a dis-
closure officer refers all or any part of 
the responsibility for responding to a 
request to another component or agen-
cy, the disclosure officer will notify 
the requester of the referral and inform 
the requester of the name of each com-
ponent or agency to which the request 
has been referred. 
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(d) Classified records. Any request for 
classified records which are in the cus-
tody of the Department of Labor will 
be referred to the classifying agency 
under paragraphs (b) and (c) of this sec-
tion. 

§ 70.21 Form and content of responses. 

(a) Form of notice granting a request. 
(1) After a disclosure officer has made a 
determination to grant a request in 
whole or in part, the disclosure officer 
will notify the requester in writing. 
The notice will describe the manner in 
which the record will be disclosed. The 
disclosure officer will provide the 
record in the form or format requested 
if the record is readily reproducible in 
that form or format, provided the re-
quester has agreed to pay and/or has 
paid any fees required by Subpart C of 
this part. The disclosure officer will de-
termine on a case-by-case basis what 
constitutes a readily reproducible for-
mat. Each component should make rea-
sonable efforts to maintain its records 
in commonly reproducible forms or for-
mats. 

(2) Alternatively, a disclosure officer 
may make a copy of the releasable por-
tions of the record available to the re-
quester for inspection at a reasonable 
time and place. The procedure for such 
an inspection will not unreasonably 
disrupt the operations of the compo-
nent. 

(b) Form of notice denying a request. A 
disclosure officer denying a request in 
whole or in part must notify the re-
quester in writing. The notice must be 
signed by the disclosure officer and 
will include: 

(1) The name and title or position of 
the disclosure officer. 

(2) A brief statement of the reason or 
reasons for the denial, including the 
FOIA exemption or exemptions relied 
upon in denying the request. Deletions 
should be indicated at the place in the 
record where the deletion is made. 

(3) An estimate of the volume of 
records of information withheld, in 
number of pages or in some other rea-
sonable form of estimation. This esti-
mate does not need to be provided if 
the volume is otherwise indicated 
through deletions on records disclosed 
in part, or if providing an estimate 

would harm an interest protected by an 
applicable exemption. 

(4) A statement that the denial may 
be appealed under § 70.22 and a descrip-
tion of the requirements of that sec-
tion. 

(c) Record cannot be located or has 
been destroyed. If a requested record 
cannot be located from the information 
supplied, or it is known or believed to 
have been destroyed or otherwise dis-
posed of, the disclosure officer will so 
notify the requester in writing and this 
determination may be appealed as de-
scribed in § 70.22. 

(d) Date for determining responsive 
records. When responding to a request, 
a component will ordinarily include 
only those records existing as of the 
date the component begins its search 
for them. If any other date is used, the 
component will inform the requester of 
that date. 

§ 70.22 Appeals from denial of re-
quests. 

(a) When a request for access to 
records has been denied in whole or in 
part; where a requester disputes a de-
termination that records cannot be lo-
cated or have been destroyed; where a 
requester disputes a determination by 
a disclosure officer concerning the as-
sessment or waiver of fees; or when a 
component fails to respond to a request 
within the time limits set forth in the 
FOIA, the requester may appeal to the 
Solicitor of Labor. The appeal must be 
filed within 90 days of the date of the 
action being appealed. 

(b) The appeal will state in writing 
the grounds for appeal, and it may in-
clude any supporting statements or ar-
guments, but such statements are not 
required. In order to facilitate proc-
essing of the appeal, the appeal should 
include the appellant’s mailing address 
and daytime telephone number, as well 
as copies of the initial request and the 
disclosure officer’s response. The enve-
lope and the letter of appeal should be 
clearly marked: ‘‘Freedom of Informa-
tion Act Appeal.’’ Any amendment to 
the appeal must be in writing and re-
ceived prior to a decision on the ap-
peal. 

(c) The appeal should be addressed to 
the Solicitor of Labor, Division of 
Management and Administrative Legal 
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Services, U.S. Department of Labor, 200 
Constitution Avenue, NW., Room N– 
2428, Washington, DC 20210. Appeals 
also may be submitted by e-mail to 
foiaappeal@dol.gov. Appeals submitted 
to any other e-mail address will not be 
accepted. 

§ 70.23 Action on appeals. 
The Solicitor of Labor, or designee, 

will review the appellant’s appeal and 
make a determination de novo whether 
the action of the disclosure officer was 
proper and in accordance with the ap-
plicable law. 

§ 70.24 Form and content of action on 
appeals. 

The disposition of an appeal will be 
issued by the Solicitor of Labor or des-
ignee in writing. A decision affirming, 
in whole or in part, the decision below 
will include a brief statement of the 
reason or reasons for the affirmance, 
including the FOIA exemption or ex-
emptions relied upon, and its relation 
to each record withheld, and a state-
ment that judicial review of the denial 
is available in the United States Dis-
trict Court for the judicial district in 
which the requester resides or main-
tains his or her principal place of busi-
ness, the judicial district in which the 
requested records are located, or the 
District of Columbia. If it is deter-
mined on appeal that a record should 
be disclosed, the record should be pro-
vided in accordance with the decision 
on appeal. If it is determined that 
records should be denied in whole or in 
part, the appeal determination will in-
clude an estimate of the volume of 
records or information withheld, in 
number of pages or in some other rea-
sonable form of estimation. This esti-
mate does not need to be provided if 
the volume is otherwise indicated 
through deletions on records disclosed 
in part, or if providing an estimate 
would harm an interest protected by an 
applicable exemption. 

§ 70.25 Time limits and order in which 
requests must be processed. 

(a) Time limits. Components of the De-
partment of Labor will comply with 
the time limits required by the FOIA 
for responding to and processing re-
quests and appeals, unless there are ex-

ceptional circumstances within the 
meaning of 5 U.S.C. 552(a)(6)(C). A com-
ponent will notify a requester when-
ever the component is unable to re-
spond to or process the request or ap-
peal within the time limits established 
by the FOIA. 

(b) Multitrack processing. (1) A compo-
nent may use two or more processing 
tracks by distinguishing between sim-
ple and more complex requests based 
on the amount of work and/or time 
needed to process the request, includ-
ing through limits based on the num-
ber of pages involved. If a component 
does so, it will advise requesters in its 
slower track(s) of the limits of its fast-
er track(s). 

(2) A component using multitrack 
processing may provide requesters in 
its slower track(s) with an opportunity 
to limit the scope of their requests in 
order to qualify for faster processing 
within the specified limits of the com-
ponent’s faster track(s). A component 
doing so will contact the requester ei-
ther by telephone or by letter, which-
ever is more efficient in each case. 

(c) Unusual circumstances. (1) Where 
the statutory time limits for proc-
essing a request cannot be met because 
of ‘‘unusual circumstances,’’ as defined 
in the FOIA, and the component deter-
mines to extend the time limits on 
that basis, the component will as soon 
as practicable notify the requester in 
writing of the unusual circumstances 
and of the date by which processing of 
the request can be expected to be com-
pleted. Where the extension is for more 
than ten working days, the component 
will provide the requester with an op-
portunity either to modify the request 
so that it may be processed within the 
time limits or to arrange an alter-
native time period with the component 
for processing the request or a modified 
request. 

(2) Where a component reasonably be-
lieves that multiple requests submitted 
by a requester, or by a group of re-
questers acting in concert, constitute a 
single request that would otherwise in-
volve unusual circumstances, and the 
requests involve clearly related mat-
ters, they may be aggregated. Multiple 
requests involving unrelated matters 
will not be aggregated. 
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(d) Expedited processing. (1) Requests 
and appeals will be taken out of order 
and given expedited treatment when-
ever it is determined that they involve: 

(i) Circumstances in which the lack 
of expedited treatment could reason-
ably be expected to pose an imminent 
threat to the life or physical safety of 
an individual; 

(ii) An urgency to inform the public 
about an actual or alleged federal gov-
ernment activity, if made by a person 
primarily engaged in disseminating in-
formation; 

(iii) The loss of substantial due proc-
ess rights; or 

(iv) A matter of widespread and ex-
ceptional media interest in which there 
exists possible questions about the gov-
ernment’s integrity which affect public 
confidence. 

(2) A request for expedited processing 
may be made at the time of the initial 
request for records or at any later 
time. For a prompt determination, a 
request for expedited processing must 
be received by the proper component. 
Requests based on the categories in 
paragraphs (d)(1)(i), (ii), (iii), and (iv) of 
this section must be submitted to the 
component that maintains the records 
requested. 

(3) A requester who seeks expedited 
processing must submit a statement, 
certified to be true and correct to the 
best of that person’s knowledge and be-
lief, explaining in detail the basis for 
requesting expedited processing. For 
example, a requester within the cat-
egory in paragraph (d)(1)(ii) of this sec-
tion, if not a full-time member of the 
news media, must establish that he or 
she is a person whose main professional 
activity or occupation is information 
dissemination, though it need not be 
his or her sole occupation. A requester 
within the category in paragraph 
(d)(1)(ii) of this section also must es-
tablish a particular urgency to inform 
the public about the government activ-
ity involved in the request, beyond the 
public’s right to know about govern-
ment activity generally. The formality 
of certification may be waived as a 
matter of administrative discretion. 

(4) Within ten calendar days of its re-
ceipt of a request for expedited proc-
essing, the proper component will de-
cide whether to grant it and will notify 

the requester of the decision. If a re-
quest for expedited treatment is grant-
ed, the request will be given priority 
and will be processed as soon as prac-
ticable. If a request for expedited proc-
essing is denied, any appeal of that de-
cision will be acted on expeditiously. 

§ 70.26 Business information. 
(a) In general. Confidential business 

information will be disclosed under the 
FOIA only in accordance with this sec-
tion. 

(b) Designation of business information. 
A submitter of business information 
will use good-faith efforts to designate, 
by appropriate markings, either at the 
time of submission or at a reasonable 
time thereafter, any portions of its 
submission that it considers to be pro-
tected from disclosure under Exemp-
tion 4. These designations will expire 
ten years after the date of the submis-
sion unless the submitter requests, and 
provides justification for, a longer des-
ignation period. 

(c) Notice to submitters. A component 
will provide a submitter with prompt 
written notice of a FOIA request that 
seeks its business information when-
ever required under paragraph (d) of 
this section, except as provided in 
paragraph (g) of this section, in order 
to give the submitter an opportunity 
to object in writing to disclosure of 
any specified portion of that informa-
tion under paragraph (e) of this sec-
tion. The notice will either describe 
the business information requested or 
include copies of the requested records 
or record portions containing the infor-
mation. When notification to a volumi-
nous number of submitters is required, 
notification may be made by posting or 
publishing notice reasonably likely to 
accomplish such notification. 

(d) When notice is required. Notice will 
be given to a submitter whenever: 

(1) The information requested under 
the FOIA has been designated in good 
faith by the submitter as information 
considered protected from disclosure 
under Exemption 4; or 

(2) A component has reason to believe 
that the information requested under 
the FOIA may be protected from dis-
closure under Exemption 4. 

(e) Opportunity to object to disclosure. 
A component will allow a submitter a 
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reasonable time to respond to the no-
tice described in paragraph (c) of this 
section. If a submitter has any objec-
tion to disclosure, it is required to sub-
mit a detailed written statement. The 
statement must show why the informa-
tion is a trade secret or commercial or 
financial information that is privileged 
or confidential. In the event that a sub-
mitter fails to respond to the notice 
within the time specified, the sub-
mitter will be considered to have no 
objection to disclosure of the informa-
tion. Information provided by a sub-
mitter under this paragraph may itself 
be subject to disclosure under the 
FOIA. 

(f) Notice of intent to disclose. A com-
ponent will consider a submitter’s 
timely objections and specific grounds 
for non-disclosure in deciding whether 
to disclose business information. 
Whenever a disclosure officer decides 
to disclose business information over 
the objection of a submitter, the com-
ponent will give the submitter written 
notice, which will include: 

(1) A statement of the reason(s) why 
each of the submitter’s disclosure ob-
jections was not sustained; 

(2) A description of the business in-
formation to be disclosed; and 

(3) A specified disclosure date, which 
will be a reasonable time subsequent to 
the notice. 

(g) Exceptions to notice requirements. 
The notice requirements of paragraphs 
(c) and (f) of this section will not apply 
if: 

(1) The disclosure officer determines 
that the information should not be dis-
closed; 

(2) The information lawfully has been 
published or has been officially made 
available to the public; 

(3) Disclosure of the information is 
required by statute (other than the 
FOIA) or by a regulation issued in ac-
cordance with the requirements of Ex-
ecutive Order 12600 (3 CFR 1988 Comp., 
p. 235); or 

(4) The designation made by the sub-
mitter under paragraph (b) of this sec-
tion appears obviously frivolous or 
such a designation would be 
unsupportable—except that, in such a 
case, the component will, within a rea-
sonable time prior to a specified disclo-
sure date, give the submitter written 

notice of any final decision to disclose 
the information. 

(h) Notice of a FOIA lawsuit. Whenever 
a requester files a lawsuit seeking to 
compel the disclosure of business infor-
mation, the component will promptly 
notify the submitter. 

(i) Corresponding notice to requesters. 
Whenever a component provides a sub-
mitter with notice and an opportunity 
to object to disclosure under para-
graphs (d) and (e) of this section, the 
component will also notify the re-
quester(s). Whenever a component no-
tifies a submitter of its intent to dis-
close requested information under 
paragraph (f) of this section, the com-
ponent will also notify the requester(s). 
Whenever a submitter files a lawsuit 
seeking to prevent the disclosure of 
business information, the component 
will notify the requester(s). 

(j) Notice requirements. The compo-
nent will fulfill the notice require-
ments of this section by addressing the 
notice to the business submitter or its 
legal successor at the address indicated 
on the records, or the last known ad-
dress. If the notice is returned, the 
component will make a reasonable ef-
fort to locate the business submitter or 
its legal successor. Where notification 
of a voluminous number of submitters 
is required, such notification may be 
accomplished by posting and pub-
lishing the notice in a place reasonably 
calculated to accomplish notification. 

§ 70.27 Preservation of records. 

Each component will preserve all 
correspondence relating to the requests 
it receives under this part, and all 
records processed pursuant to such re-
quests, until disposition or destruction 
of such correspondence and records is 
authorized by Title 44 of the United 
States Code or the National Archives 
and Records Administration’s General 
Records Schedule 14. Under no cir-
cumstances will records be destroyed 
while they are the subject of a pending 
request, appeal, or lawsuit under the 
Act. 
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§ 70.28–70.37 [Reserved] 

Subpart C—Costs for Production of 
Records 

§ 70.38 Definitions. 
The following definitions apply to 

this subpart: 
(a) Request, in this subpart, includes 

any request, as defined by § 70.2(f), as 
well as any appeal filed in accordance 
with § 70.22. 

(b) Direct costs means those expendi-
tures which a component actually in-
curs in searching for and duplicating 
(and in the case of commercial use re-
quests, reviewing) records to respond 
to a FOIA request. Direct costs in-
clude, for example, the salary of the 
Federal employee performing work 
(the basic rate of pay for the Federal 
employee plus 16 percent of that rate 
to cover benefits) and the cost of oper-
ating duplication machinery. Not in-
cluded in direct costs are overhead ex-
penses such as costs of space, heating 
or lighting the facility in which the 
records are kept. 

(c) Reproduction means the process of 
making a copy of a record necessary to 
respond to a request. Such copy can 
take the form of paper, microform, 
audio-visual materials or electronic 
records (e.g., magnetic tape or disk). 

(d) Search means the process of look-
ing for and retrieving records or infor-
mation that is responsive to a FOIA re-
quest. It includes page-by-page or line- 
by-line identification of information 
within records and also includes rea-
sonable efforts to locate and retrieve 
information from records maintained 
in electronic form or format. Disclo-
sure officers will ensure that searches 
are done in the most efficient and least 
expensive manner reasonably possible. 
A search does not include the review of 
material, as defined in paragraph (e) of 
this section, which is performed to de-
termine whether material is exempt 
from disclosure. 

(e) Review means the process of exam-
ining records, including audio-visual, 
electronic mail, etc., located in re-
sponse to a request to determine 
whether any portion of the located 
record is exempt from disclosure, and 
accordingly may be withheld. It also 
includes the act of preparing materials 

for disclosure, i.e., doing all that is nec-
essary to excise them and otherwise 
prepare them for release. Review time 
includes time spent contacting any 
submitter, and considering and re-
sponding to any objections to disclo-
sure made by a submitter under § 70.26, 
but does not include time spent resolv-
ing general legal or policy issues re-
garding the application of exemptions. 

(f) Commercial use request means a re-
quest from or on behalf of a person who 
seeks information for a use or purpose 
that furthers his or her commercial, 
trade or profit interests, which can in-
clude furthering those interests 
through litigation. Components will 
determine, whenever reasonably pos-
sible, the use to which a requester will 
put the requested records. When it ap-
pears that the requester will put the 
records to a commercial use, either be-
cause of the nature of the request itself 
or because a component has reasonable 
cause to doubt a requester’s stated use, 
the component will provide the re-
quester a reasonable opportunity to 
submit further clarification. 

(g) Educational institution means an 
institution which: 

(1) Is a preschool, public or private 
elementary or secondary school, an in-
stitution of undergraduate higher edu-
cation, an institution of graduate high-
er education, an institution of profes-
sional education, or an institution of 
vocational education, and 

(2) Operates a program or programs 
of scholarly research. To qualify under 
this definition, the program of schol-
arly research in connection with which 
the information is sought must be car-
ried out under the auspices of the aca-
demic institution itself as opposed to 
the individual scholarly pursuits of 
persons affiliated with an institution. 
For example, a request from a pro-
fessor to assist him or her in writing of 
a book, independent of his or her insti-
tutional responsibilities, would not 
qualify under this definition, whereas a 
request predicated upon research fund-
ing granted to the institution would 
meet its requirements. A request from 
a student enrolled in an individual 
course of study at an educational insti-
tution would not qualify as a request 
from the institution. 
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