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1614.409 Effect of filing a civil action. 

Subpart E—Remedies and Enforcement 

1614.501 Remedies and relief. 
1614.502 Compliance with final Commission 

decisions. 
1614.503 Enforcement of final Commission 

decisions. 
1614.504 Compliance with settlement agree-

ments and final action. 
1614.505 Interim relief. 

Subpart F—Matters of General 
Applicability 

1614.601 EEO group statistics. 
1614.602 Reports to the Commission. 
1614.603 Voluntary settlement attempts. 
1614.604 Filing and computation of time. 
1614.605 Representation and official time. 
1614.606 Joint processing and consolidation 

of complaints. 
1614.607 Delegation of authority. 

Subpart G—Procedures Under the Notifica-
tion and Federal Employee Anti-
discrimination and Retaliation Act of 
2002 (No FEAR Act) 

1614.701 Purpose and scope. 
1614.702 Definitions. 
1614.703 Manner and format of data. 
1614.704 Information to be posted—all Fed-

eral agencies. 
1614.705 Comparative data—all Federal 

agencies. 
1614.706 Other data. 
1614.707 Data to be posted by EEOC. 

AUTHORITY: 29 U.S.C. 206(d), 633a, 791 and 
794a; 42 U.S.C. 2000e–16; E.O. 10577, 3 CFR, 
1954–1958 Comp., p.218; E.O. 11222, 3 CFR, 1964– 
1965 Comp., p.306; E.O. 11478, 3 CFR, 1969 
Comp., p.133; E.O. 12106, 3 CFR, 1978 Comp., 
p.263; Reorg. Plan No. 1 of 1978, 3 CFR, 1978 
Comp., p.321. 

SOURCE: 57 FR 12646, Apr. 10, 1992, unless 
otherwise noted. 

Subpart A—Agency Program To 
Promote Equal Employment 
Opportunity 

§ 1614.101 General policy. 
(a) It is the policy of the Government 

of the United States to provide equal 
opportunity in employment for all per-
sons, to prohibit discrimination in em-
ployment because of race, color, reli-
gion, sex, national origin, age or handi-
cap and to promote the full realization 
of equal employment opportunity 

through a continuing affirmative pro-
gram in each agency. 

(b) No person shall be subject to re-
taliation for opposing any practice 
made unlawful by title VII of the Civil 
Rights Act (title VII) (42 U.S.C. 2000e et 
seq.), the Age Discrimination in Em-
ployment Act (ADEA) (29 U.S.C. 621 et 
seq.), the Equal Pay Act (29 U.S.C. 
206(d)) or the Rehabilitation Act (29 
U.S.C. 791 et seq.) or for participating in 
any stage of administrative or judicial 
proceedings under those statutes. 

§ 1614.102 Agency program. 
(a) Each agency shall maintain a con-

tinuing affirmative program to pro-
mote equal opportunity and to identify 
and eliminate discriminatory practices 
and policies. In support of this pro-
gram, the agency shall: 

(1) Provide sufficient resources to its 
equal employment opportunity pro-
gram to ensure efficient and successful 
operation; 

(2) Provide for the prompt, fair and 
impartial processing of complaints in 
accordance with this part and the in-
structions contained in the Commis-
sion’s Management Directives; 

(3) Conduct a continuing campaign to 
eradicate every form of prejudice or 
discrimination from the agency’s per-
sonnel policies, practices and working 
conditions; 

(4) Communicate the agency’s equal 
employment opportunity policy and 
program and its employment needs to 
all sources of job candidates without 
regard to race, color, religion, sex, na-
tional, origin, age or handicap, and so-
licit their recruitment assistance on a 
continuing basis; 

(5) Review, evaluate and control 
managerial and supervisory perform-
ance in such a manner as to insure a 
continuing affirmative application and 
vigorous enforcement of the policy of 
equal opportunity, and provide orienta-
tion, training and advice to managers 
and supervisors to assure their under-
standing and implementation of the 
equal employment opportunity policy 
and program; 

(6) Take appropriate disciplinary ac-
tion against employees who engage in 
discriminatory practices; 

(7) Make reasonable accommodation 
to the religious needs of applicants and 
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employees when those accommodations 
can be made without undue hardship 
on the business of the agency; 

(8) Make reasonable accommodation 
to the known physical or mental limi-
tations of qualified applicants and em-
ployees with handicaps unless the ac-
commodation would impose an undue 
hardship on the operation of the agen-
cy’s program; 

(9) Provide recognition to employees, 
supervisors, managers and units dem-
onstrating superior accomplishment in 
equal employment opportunity; 

(10) Establish a system for periodi-
cally evaluating the effectiveness of 
the agency’s overall equal employment 
opportunity effort; 

(11) Provide the maximum feasible 
opportunity to employees to enhance 
their skills through on-the-job train-
ing, work-study programs and other 
training measures so that they may 
perform at their highest potential and 
advance in accordance with their abili-
ties; 

(12) Inform its employees and recog-
nized labor organizations of the affirm-
ative equal employment opportunity 
policy and program and enlist their co-
operation; and 

(13) Participate at the community 
level with other employers, with 
schools and universities and with other 
public and private groups in coopera-
tive action to improve employment op-
portunities and community conditions 
that affect employability. 

(b) In order to implement its pro-
gram, each agency shall: 

(1) Develop the plans, procedures and 
regulations necessary to carry out its 
program; 

(2) Establish or make available an al-
ternative dispute resolution program. 
Such program must be available for 
both the pre-complaint process and the 
formal complaint process. 

(3) Appraise its personnel operations 
at regular intervals to assure their 
conformity with its program, this part 
1614 and the instructions contained in 
the Commission’s management direc-
tives; 

(4) Designate a Director of Equal Em-
ployment Opportunity (EEO Director), 
EEO Officer(s), and such Special Em-
phasis Program Managers (e.g., People 
With Disabilities Program, Federal 

Women’s Program and Hispanic Em-
ployment Program), clerical and ad-
ministrative support as may be nec-
essary to carry out the functions de-
scribed in this part in all organiza-
tional units of the agency and at all 
agency installations. The EEO Director 
shall be under the immediate super-
vision of the agency head; 

(5) Make written materials available 
to all employees and applicants in-
forming them of the variety of equal 
employment opportunity programs and 
administrative and judicial remedial 
procedures available to them and 
prominently post such written mate-
rials in all personnel and EEO offices 
and throughout the workplace; 

(6) Ensure that full cooperation is 
provided by all agency employees to 
EEO Counselors and agency EEO per-
sonnel in the processing and resolution 
of pre-complaint matters and com-
plaints within an agency and that full 
cooperation is provided to the Commis-
sion in the course of appeals, including 
granting the Commission routine ac-
cess to personnel records of the agency 
when required in connection with an 
investigation; and 

(7) Publicize to all employees and 
post at all times the names, business 
telephone numbers and business ad-
dresses of the EEO Counselors (unless 
the counseling function is centralized, 
in which case only the telephone num-
ber and address need be publicized and 
posted), a notice of the time limits and 
necessity of contacting a Counselor be-
fore filing a complaint and the tele-
phone numbers and addresses of the 
EEO Director, EEO Officer(s) and Spe-
cial Emphasis Program Managers. 

(c) Under each agency program, the 
EEO Director shall be responsible for: 

(1) Advising the head of the agency 
with respect to the preparation of na-
tional and regional equal employment 
opportunity plans, procedures, regula-
tions, reports and other matters per-
taining to the policy in § 1614.101 and 
the agency program; 

(2) Evaluating from time to time the 
sufficiency of the total agency program 
for equal employment opportunity and 
reporting to the head of the agency 
with recommendations as to any im-
provement or correction needed, in-
cluding remedial or disciplinary action 
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with respect to managerial, super-
visory or other employees who have 
failed in their responsibilities; 

(3) When authorized by the head of 
the agency, making changes in pro-
grams and procedures designed to 
eliminate discriminatory practices and 
to improve the agency’s program for 
equal employment opportunity; 

(4) Providing for counseling of ag-
grieved individuals and for the receipt 
and processing of individual and class 
complaints of discrimination; and 

(5) Assuring that individual com-
plaints are fairly and thoroughly inves-
tigated and that final action is taken 
in a timely manner in accordance with 
this part. 

(d) Directives, instructions, forms 
and other Commission materials ref-
erenced in this part may be obtained in 
accordance with the provisions of 29 
CFR 1610.7 of this chapter. 

[57 FR 12646, Apr. 10, 1992, as amended at 64 
FR 37655, July 12, 1999; 67 FR 35735, May 21, 
2002] 

§ 1614.103 Complaints of discrimina-
tion covered by this part. 

(a) Individual and class complaints of 
employment discrimination and retal-
iation prohibited by title VII (discrimi-
nation on the basis of race, color, reli-
gion, sex and national origin), the 
ADEA (discrimination on the basis of 
age when the aggrieved individual is at 
least 40 years of age), the Rehabilita-
tion Act (discrimination on the basis of 
handicap) or the Equal Pay Act (sex- 
based wage discrimination) shall be 
processed in accordance with this part. 
Complaints alleging retaliation prohib-
ited by these statutes are considered to 
be complaints of discrimination for 
purposes of this part. 

(b) This part applies to: 
(1) Military departments as defined 

in 5 U.S.C. 102; 
(2) Executive agencies as defined in 5 

U.S.C. 105; 
(3) The United States Postal Service, 

Postal Rate Commission and Tennessee 
Valley Authority; 

(4) All units of the judicial branch of 
the Federal government having posi-
tions in the competitive service, except 
for complaints under the Rehabilita-
tion Act; 

(5) The National Oceanic and Atmos-
pheric Administration Commissioned 
Corps; 

(6) The Government Printing Office; 
and 

(7) The Smithsonian Institution. 
(c) Within the covered departments, 

agencies and units, this part applies to 
all employees and applicants for em-
ployment, and to all employment poli-
cies or practices affecting employees or 
applicants for employment including 
employees and applicants who are paid 
from nonappropriated funds, unless 
otherwise excluded. 

(d) This part does not apply to: 
(1) Uniformed members of the mili-

tary departments referred to in para-
graph (b)(1) of this section: 

(2) Employees of the General Ac-
counting Office; 

(3) Employees of the Library of Con-
gress; 

(4) Aliens employed in positions, or 
who apply for positions, located out-
side the limits of the United States; or 

(5) Equal Pay Act complaints of em-
ployees whose services are performed 
within a foreign country or certain 
United States territories as provided in 
29 U.S.C. 213(f). 

[57 FR 12646, Apr. 10, 1992, as amended at 64 
FR 37655, July 12, 1999] 

§ 1614.104 Agency processing. 
(a) Each agency subject to this part 

shall adopt procedures for processing 
individual and class complaints of dis-
crimination that include the provisions 
contained in §§ 1614.105 through 1614.110 
and in § 1614.204, and that are con-
sistent with all other applicable provi-
sions of this part and the instructions 
for complaint processing contained in 
the Commission’s Management Direc-
tives. 

(b) The Commission shall periodi-
cally review agency resources and pro-
cedures to ensure that an agency 
makes reasonable efforts to resolve 
complaints informally, to process com-
plaints in a timely manner, to develop 
adequate factual records, to issue deci-
sions that are consistent with accept-
able legal standards, to explain the rea-
sons for its decisions, and to give com-
plainants adequate and timely notice 
of their rights. 
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§ 1614.105 Pre-complaint processing. 
(a) Aggrieved persons who believe 

they have been discriminated against 
on the basis of race, color, religion, 
sex, national origin, age or handicap 
must consult a Counselor prior to fil-
ing a complaint in order to try to in-
formally resolve the matter. 

(1) An aggrieved person must initiate 
contact with a Counselor within 45 
days of the date of the matter alleged 
to be discriminatory or, in the case of 
personnel action, within 45 days of the 
effective date of the action. 

(2) The agency or the Commission 
shall extend the 45-day time limit in 
paragraph (a)(1) of this section when 
the individual shows that he or she was 
not notified of the time limits and was 
not otherwise aware of them, that he 
or she did not know and reasonably 
should not have been known that the 
discriminatory matter or personnel ac-
tion occurred, that despite due dili-
gence he or she was prevented by cir-
cumstances beyond his or her control 
from contacting the counselor within 
the time limits, or for other reasons 
considered sufficient by the agency or 
the Commission. 

(b)(1) At the initial counseling ses-
sion, Counselors must advise individ-
uals in writing of their rights and re-
sponsibilities, including the right to re-
quest a hearing or an immediate final 
decision after an investigation by the 
agency in accordance with § 1614.108(f), 
election rights pursuant to §§ 1614.301 
and 1614.302, the right to file a notice of 
intent to sue pursuant to § 1614.201(a) 
and a lawsuit under the ADEA instead 
of an administrative complaint of age 
discrimination under this part, the 
duty to mitigate damages, administra-
tive and court time frames, and that 
only the claims raised in precomplaint 
counseling (or issues or claims like or 
related to issues or claims raised in 
pre-complaint counseling) may be al-
leged in a subsequent complaint filed 
with the agency. Counselors must ad-
vise individuals of their duty to keep 
the agency and Commission informed 
of their current address and to serve 
copies of appeal papers on the agency. 
The notice required by paragraphs (d) 
or (e) of this section shall include a no-
tice of the right to file a class com-
plaint. If the aggrieved person informs 

the Counselor that he or she wishes to 
file a class complaint, the Counselor 
shall explain the class complaint pro-
cedures and the responsibilities of a 
class agent. 

(2) Counselors shall advise aggrieved 
persons that, where the agency agrees 
to offer ADR in the particular case, 
they may choose between participation 
in the alternative dispute resolution 
program and the counseling activities 
provided for in paragraph (c) of this 
section. 

(c) Counselors shall conduct coun-
seling activities in accordance with in-
structions contained in Commission 
Management Directives. When advised 
that a complaint has been filed by an 
aggrieved person, the Counselor shall 
submit a written report within 15 days 
to the agency office that has been des-
ignated to accept complaints and the 
aggrieved person concerning the issues 
discussed and actions taken during 
counseling. 

(d) Unless the aggrieved person 
agrees to a longer counseling period 
under paragraph (e) of this section, or 
the aggrieved person chooses an alter-
native dispute resolution procedure in 
accordance with paragraph (b)(2) of 
this section, the Counselor shall con-
duct the final interview with the ag-
grieved person within 30 days of the 
date the aggrieved person contacted 
the agency’s EEO office to request 
counseling. If the matter has not been 
resolved, the aggrieved person shall be 
informed in writing by the Counselor, 
not later than the thirtieth day after 
contacting the Counselor, of the right 
to file a discrimination complaint. The 
notice shall inform the complainant of 
the right to file a discrimination com-
plaint within 15 days of receipt of the 
notice, of the appropriate official with 
whom to file a complaint and of the 
complainant’s duty to assure that the 
agency is informed immediately if the 
complainant retains counsel or a rep-
resentative. 

(e) Prior to the end of the 30-day pe-
riod, the aggrieved person may agree in 
writing with the agency to postpone 
the final interview and extend the 
counseling period for an additional pe-
riod of no more than 60 days. If the 
matter has not been resolved before the 
conclusion of the agreed extension, the 
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notice described in paragraph (d) of 
this section shall be issued. 

(f) Where the aggrieved person choos-
es to participate in an alternative dis-
pute resolution procedure in accord-
ance with paragraph (b)(2) of this sec-
tion, the pre-complaint processing pe-
riod shall be 90 days. If the claim has 
not been resolved before the 90th day, 
the notice described in paragraph (d) of 
this section shall be issued. 

(g) The Counselor shall not attempt 
in any way to restrain the aggrieved 
person from filing a complaint. The 
Counselor shall not reveal the identity 
of an aggrieved person who consulted 
the Counselor, except when authorized 
to do so by the aggrieved person, or 
until the agency has received a dis-
crimination complaint under this part 
from that person involving that same 
matter. 

[57 FR 12646, Apr. 10, 1992, as amended at 64 
FR 37656, July 12, 1999] 

§ 1614.106 Individual complaints. 
(a) A complaint must be filed with 

the agency that allegedly discrimi-
nated against the complainant. 

(b) A complaint must be filed within 
15 days of receipt of the notice required 
by § 1614.105 (d), (e) or (f). 

(c) A complaint must contain a 
signed statement from the person 
claiming to be aggrieved or that per-
son’s attorney. This statement must be 
sufficiently precise to identify the ag-
grieved individual and the agency and 
to describe generally the action(s) or 
practice(s) that form the basis of the 
complaint. The complaint must also 
contain a telephone number and ad-
dress where the complainant or the 
representative can be contacted. 

(d) A complainant may amend a com-
plaint at any time prior to the conclu-
sion of the investigation to include 
issues or claims like or related to those 
raised in the complaint. After request-
ing a hearing, a complainant may file a 
motion with the administrative judge 
to amend a complaint to include issues 
or claims like or related to those raised 
in the complaint. 

(e) The agency shall acknowledge re-
ceipt of a complaint or an amendment 
to a complaint in writing and inform 
the complainant of the date on which 
the complaint or amendment was filed. 

The agency shall advise the complain-
ant in the acknowledgment of the 
EEOC office and its address where a re-
quest for a hearing shall be sent. Such 
acknowledgment shall also advise the 
complainant that: 

(1) The complainant has the right to 
appeal the final action on or dismissal 
of a complaint; and 

(2) The agency is required to conduct 
an impartial and appropriate investiga-
tion of the complaint within 180 days of 
the filing of the complaint unless the 
parties agree in writing to extend the 
time period. When a complaint has 
been amended, the agency shall com-
plete its investigation within the ear-
lier of 180 days after the last amend-
ment to the complaint or 360 days after 
the filing of the original complaint, ex-
cept that the complainant may request 
a hearing from an administrative judge 
on the consolidated complaints any 
time after 180 days from the date of the 
first filed complaint. 

[57 FR 12646, Apr. 10, 1992, as amended at 64 
FR 37656, July 12, 1999] 

§ 1614.107 Dismissals of complaints. 
(a) Prior to a request for a hearing in 

a case, the agency shall dismiss an en-
tire complaint: 

(1) That fails to state a claim under 
§ 1614.103 or § 1614.106(a) or states the 
same claim that is pending before or 
has been decided by the agency or Com-
mission; 

(2) That fails to comply with the ap-
plicable time limits contained in 
§§ 1614.105, 1614.106 and 1614.204(c), un-
less the agency extends the time limits 
in accordance with § 1614.604(c), or that 
raises a matter that has not been 
brought to the attention of a Counselor 
and is not like or related to a matter 
that has been brought to the attention 
of a Counselor; 

(3) That is the basis of a pending civil 
action in a United States District 
Court in which the complainant is a 
party provided that at least 180 days 
have passed since the filing of the ad-
ministrative complaint, or that was 
the basis of a civil action decided by a 
United States District Court in which 
the complainant was a party; 

(4) Where the complainant has raised 
the matter in a negotiated grievance 
procedure that permits allegations of 
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discrimination or in an appeal to the 
Merit Systems Protection Board and 
§ 1614.301 or § 1614.302 indicates that the 
complainant has elected to pursue the 
non-EEO process; 

(5) That is moot or alleges that a pro-
posal to take a personnel action, or 
other preliminary step to taking a per-
sonnel action, is discriminatory; 

(6) Where the complainant cannot be 
located, provided that reasonable ef-
forts have been made to locate the 
complainant and the complainant has 
not responded within 15 days to a no-
tice of proposed dismissal sent to his or 
her last known address; 

(7) Where the agency has provided 
the complainant with a written request 
to provide relevant information or oth-
erwise proceed with the complaint, and 
the complainant has failed to respond 
to the request within 15 days of its re-
ceipt or the complainant’s response 
does not address the agency’s request, 
provided that the request included a 
notice of the proposed dismissal. In-
stead of dismissing for failure to co-
operate, the complaint may be adju-
dicated if sufficient information for 
that purpose is available; 

(8) That alleges dissatisfaction with 
the processing of a previously filed 
complaint; or 

(9) Where the agency, strictly apply-
ing the criteria set forth in Commis-
sion decisions, finds that the complaint 
is part of a clear pattern of misuse of 
the EEO process for a purpose other 
than the prevention and elimination of 
employment discrimination. A clear 
pattern of misuse of the EEO process 
requires: 

(i) Evidence of multiple complaint 
filings; and 

(ii) Allegations that are similar or 
identical, lack specificity or involve 
matters previously resolved; or 

(iii) Evidence of circumventing other 
administrative processes, retaliating 
against the agency’s in-house adminis-
trative processes or overburdening the 
EEO complaint system. 

(b) Where the agency believes that 
some but not all of the claims in a 
complaint should be dismissed for the 
reasons contained in paragraphs (a)(1) 
through (9) of this section, the agency 
shall notify the complainant in writing 
of its determination, the rationale for 

that determination and that those 
claims will not be investigated, and 
shall place a copy of the notice in the 
investigative file. A determination 
under this paragraph is reviewable by 
an administrative judge if a hearing is 
requested on the remainder of the com-
plaint, but is not appealable until final 
action is taken on the remainder of the 
complaint. 

[57 FR 12646, Apr. 10, 1992, as amended at 64 
FR 37656, July 12, 1999] 

§ 1614.108 Investigation of complaints. 
(a) The investigation of complaints 

shall be conducted by the agency 
against which the complaint has been 
filed. 

(b) In accordance with instructions 
contained in Commission Management 
Directives, the agency shall develop an 
impartial and appropriate factual 
record upon which to make findings on 
the claims raised by the written com-
plaint. An appropriate factual record is 
one that allows a reasonable fact finder 
to draw conclusions as to whether dis-
crimination occurred. Agencies may 
use an exchange of letters or memo-
randa, interrogatories, investigations, 
fact-finding conferences or any other 
fact-finding methods that efficiently 
and thoroughly address the matters at 
issue. Agencies are encouraged to in-
corporate alternative dispute resolu-
tion techniques into their investigative 
efforts in order to promote early reso-
lution of complaints. 

(c) The procedures in paragraphs (c) 
(1) through (3) of this section apply to 
the investigation of complaints: 

(1) The complainant, the agency, and 
any employee of a Federal agency shall 
produce such documentary and testi-
monial evidence as the investigator 
deems necessary. 

(2) Investigators are authorized to 
administer oaths. Statements of wit-
nesses shall be made under oath or af-
firmation or, alternatively, by written 
statement under penalty of perjury. 

(3) When the complainant, or the 
agency against which a complaint is 
filed, or its employees fail without 
good cause shown to respond fully and 
in timely fashion to requests for docu-
ments, records, comparative data, sta-
tistics, affidavits, or the attendance of 
witness(es), the investigator may note 
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in the investigative record that the de-
cisionmaker should, or the Commission 
on appeal may, in appropriate cir-
cumstances: 

(i) Draw an adverse inference that 
the requested information, or the testi-
mony of the requested witness, would 
have reflected unfavorably on the 
party refusing to provide the requested 
information; 

(ii) Consider the matters to which 
the requested information or testi-
mony pertains to be established in 
favor of the opposing party; 

(iii) Exclude other evidence offered 
by the party failing to produce the re-
quested information or witness; 

(iv) Issue a decision fully or partially 
in favor of the opposing party; or 

(v) Take such other actions as it 
deems appropriate. 

(d) Any investigation will be con-
ducted by investigators with appro-
priate security clearances. The Com-
mission will, upon request, supply the 
agency with the name of an investi-
gator with appropriate security clear-
ances. 

(e) The agency shall complete its in-
vestigation within 180 days of the date 
of filing of an individual complaint or 
within the time period contained in an 
order from the Office of Federal Oper-
ations on an appeal from a dismissal 
pursuant to § 1614.107. By written agree-
ment within those time periods, the 
complainant and the respondent agen-
cy may voluntarily extend the time pe-
riod for not more than an additional 90 
days. The agency may unilaterally ex-
tend the time period or any period of 
extension for not more than 30 days 
where it must sanitize a complaint file 
that may contain information classi-
fied pursuant to Exec. Order No. 12356, 
or successor orders, as secret in the in-
terest of national defense or foreign 
policy, provided the investigating 
agency notifies the parties of the ex-
tension. 

(f) Within 180 days from the filing of 
the complaint, or where a complaint 
was amended, within the earlier of 180 
days after the last amendment to the 
complaint or 360 days after the filing of 
the original complaint, within the time 
period contained in an order from the 
Office of Federal Operations on an ap-
peal from a dismissal, or within any pe-

riod of extension provided for in para-
graph (e) of this section, the agency 
shall provide the complainant with a 
copy of the investigative file, and shall 
notify the complainant that, within 30 
days of receipt of the investigative file, 
the complainant has the right to re-
quest a hearing and decision from an 
administrative judge or may request an 
immediate final decision pursuant to 
§ 1614.110 from the agency with which 
the complaint was filed. 

(g) Where the complainant has re-
ceived the notice required in paragraph 
(f) of this section or at any time after 
180 days have elapsed from the filing of 
the complaint, the complainant may 
request a hearing by submitting a writ-
ten request for a hearing directly to 
the EEOC office indicated in the agen-
cy’s acknowledgment letter. The com-
plainant shall send a copy of the re-
quest for a hearing to the agency EEO 
office. Within 15 days of receipt of the 
request for a hearing, the agency shall 
provide a copy of the complaint file to 
EEOC and, if not previously provided, 
to the complainant. 

[57 FR 12646, Apr. 10, 1992, as amended at 64 
FR 37656, July 12, 1999] 

§ 1614.109 Hearings. 
(a) When a complainant requests a 

hearing, the Commission shall appoint 
an administrative judge to conduct a 
hearing in accordance with this sec-
tion. Upon appointment, the adminis-
trative judge shall assume full respon-
sibility for the adjudication of the 
complaint, including overseeing the de-
velopment of the record. Any hearing 
will be conducted by an administrative 
judge or hearing examiner with appro-
priate security clearances. 

(b) Dismissals. Administrative judges 
may dismiss complaints pursuant to 
§ 1614.107, on their own initiative, after 
notice to the parties, or upon an agen-
cy’s motion to dismiss a complaint. 

(c) Offer of resolution. (1) Any time 
after the filing of the written com-
plaint but not later than the date an 
administrative judge is appointed to 
conduct a hearing, the agency may 
make an offer of resolution to a com-
plainant who is represented by an at-
torney. 

(2) Any time after the parties have 
received notice that an administrative 
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judge has been appointed to conduct a 
hearing, but not later than 30 days 
prior to the hearing, the agency may 
make an offer of resolution to the com-
plainant, whether represented by an at-
torney or not. 

(3) The offer of resolution shall be in 
writing and shall include a notice ex-
plaining the possible consequences of 
failing to accept the offer. The agen-
cy’s offer, to be effective, must include 
attorney’s fees and costs and must 
specify any non-monetary relief. With 
regard to monetary relief, an agency 
may make a lump sum offer covering 
all forms of monetary liability, or it 
may itemize the amounts and types of 
monetary relief being offered. The 
complainant shall have 30 days from 
receipt of the offer of resolution to ac-
cept it. If the complainant fails to ac-
cept an offer of resolution and the re-
lief awarded in the administrative 
judge’s decision, the agency’s final de-
cision, or the Commission decision on 
appeal is not more favorable than the 
offer, then, except where the interest of 
justice would not be served, the com-
plainant shall not receive payment 
from the agency of attorney’s fees or 
costs incurred after the expiration of 
the 30-day acceptance period. An ac-
ceptance of an offer must be in writing 
and will be timely if postmarked or re-
ceived within the 30-day period. Where 
a complainant fails to accept an offer 
of resolution, an agency may make 
other offers of resolution and either 
party may seek to negotiate a settle-
ment of the complaint at any time. 

(d) Discovery. The administrative 
judge shall notify the parties of the 
right to seek discovery prior to the 
hearing and may issue such discovery 
orders as are appropriate. Unless the 
parties agree in writing concerning the 
methods and scope of discovery, the 
party seeking discovery shall request 
authorization from the administrative 
judge prior to commencing discovery. 
Both parties are entitled to reasonable 
development of evidence on matters 
relevant to the issues raised in the 
complaint, but the administrative 
judge may limit the quantity and tim-
ing of discovery. Evidence may be de-
veloped through interrogatories, depo-
sitions, and requests for admissions, 
stipulations or production of docu-

ments. It shall be grounds for objection 
to producing evidence that the infor-
mation sought by either party is irrele-
vant, overburdensome, repetitious, or 
privileged. 

(e) Conduct of hearing. Agencies shall 
provide for the attendance at a hearing 
of all employees approved as witnesses 
by an administrative judge. Attend-
ance at hearings will be limited to per-
sons determined by the administrative 
judge to have direct knowledge relat-
ing to the complaint. Hearings are part 
of the investigative process and are 
thus closed to the public. The adminis-
trative judge shall have the power to 
regulate the conduct of a hearing, limit 
the number of witnesses where testi-
mony would be repetitious, and exclude 
any person from the hearing for con-
tumacious conduct or misbehavior that 
obstructs the hearing. The administra-
tive judge shall receive into evidence 
information or documents relevant to 
the complaint. Rules of evidence shall 
not be applied strictly, but the admin-
istrative judge shall exclude irrelevant 
or repetitious evidence. The adminis-
trative judge or the Commission may 
refer to the Disciplinary Committee of 
the appropriate Bar Association any 
attorney or, upon reasonable notice 
and an opportunity to be heard, sus-
pend or disqualify from representing 
complainants or agencies in EEOC 
hearings any representative who re-
fuses to follow the orders of an admin-
istrative judge, or who otherwise en-
gages in improper conduct. 

(f) Procedures. (1) The complainant, 
an agency, and any employee of a Fed-
eral agency shall produce such docu-
mentary and testimonial evidence as 
the administrative judge deems nec-
essary. The administrative judge shall 
serve all orders to produce evidence on 
both parties. 

(2) Administrative judges are author-
ized to administer oaths. Statements of 
witnesses shall be made under oath or 
affirmation or, alternatively, by writ-
ten statement under penalty of per-
jury. 

(3) When the complainant, or the 
agency against which a complaint is 
filed, or its employees fail without 
good cause shown to respond fully and 
in timely fashion to an order of an ad-
ministrative judge, or requests for the 
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investigative file, for documents, 
records, comparative data, statistics, 
affidavits, or the attendance of wit-
ness(es), the administrative judge 
shall, in appropriate circumstances: 

(i) Draw an adverse inference that 
the requested information, or the testi-
mony of the requested witness, would 
have reflected unfavorably on the 
party refusing to provide the requested 
information; 

(ii) Consider the matters to which 
the requested information or testi-
mony pertains to be established in 
favor of the opposing party; 

(iii) Exclude other evidence offered 
by the party failing to produce the re-
quested information or witness; 

(iv) Issue a decision fully or partially 
in favor of the opposing party; or 

(v) Take such other actions as appro-
priate. 

(g) Decisions without hearing. (1) If a 
party believes that some or all mate-
rial facts are not in genuine dispute 
and there is no genuine issue as to 
credibility, the party may, at least 15 
days prior to the date of the hearing or 
at such earlier time as required by the 
administrative judge, file a statement 
with the administrative judge prior to 
the hearing setting forth the fact or 
facts and referring to the parts of the 
record relied on to support the state-
ment. The statement must dem-
onstrate that there is no genuine issue 
as to any such material fact. The party 
shall serve the statement on the oppos-
ing party. 

(2) The opposing party may file an 
opposition within 15 days of receipt of 
the statement in paragraph (d)(1) of 
this section. The opposition may refer 
to the record in the case to rebut the 
statement that a fact is not in dispute 
or may file an affidavit stating that 
the party cannot, for reasons stated, 
present facts to oppose the request. 
After considering the submissions, the 
administrative judge may order that 
discovery be permitted on the fact or 
facts involved, limit the hearing to the 
issues remaining in dispute, issue a de-
cision without a hearing or make such 
other ruling as is appropriate. 

(3) If the administrative judge deter-
mines upon his or her own initiative 
that some or all facts are not in gen-
uine dispute, he or she may, after giv-

ing notice to the parties and providing 
them an opportunity to respond in 
writing within 15 calendar days, issue 
an order limiting the scope of the hear-
ing or issue a decision without holding 
a hearing. 

(h) Record of hearing. The hearing 
shall be recorded and the agency shall 
arrange and pay for verbatim tran-
scripts. All documents submitted to, 
and accepted by, the administrative 
judge at the hearing shall be made part 
of the record of the hearing. If the 
agency submits a document that is ac-
cepted, it shall furnish a copy of the 
document to the complainant. If the 
complainant submits a document that 
is accepted, the administrative judge 
shall make the document available to 
the agency representative for reproduc-
tion. 

(i) Decisions by administrative judges. 
Unless the administrative judge makes 
a written determination that good 
cause exists for extending the time for 
issuing a decision, an administrative 
judge shall issue a decision on the com-
plaint, and shall order appropriate 
remedies and relief where discrimina-
tion is found, within 180 days of receipt 
by the administrative judge of the 
complaint file from the agency. The 
administrative judge shall send copies 
of the hearing record, including the 
transcript, and the decision to the par-
ties. If an agency does not issue a final 
order within 40 days of receipt of the 
administrative judge’s decision in ac-
cordance with 1614.110, then the deci-
sion of the administrative judge shall 
become the final action of the agency. 

[57 FR 12646, Apr. 10, 1992, as amended at 64 
FR 37657, July 12, 1999] 

§ 1614.110 Final action by agencies. 

(a) Final action by an agency following 
a decision by an administrative judge. 
When an administrative judge has 
issued a decision under § 1614.109(b), (g) 
or (i), the agency shall take final ac-
tion on the complaint by issuing a final 
order within 40 days of receipt of the 
hearing file and the administrative 
judge’s decision. The final order shall 
notify the complainant whether or not 
the agency will fully implement the de-
cision of the administrative judge and 
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shall contain notice of the complain-
ant’s right to appeal to the Equal Em-
ployment Opportunity Commission, 
the right to file a civil action in federal 
district court, the name of the proper 
defendant in any such lawsuit and the 
applicable time limits for appeals and 
lawsuits. If the final order does not 
fully implement the decision of the ad-
ministrative judge, then the agency 
shall simultaneously file an appeal in 
accordance with § 1614.403 and append a 
copy of the appeal to the final order. A 
copy of EEOC Form 573 shall be at-
tached to the final order. 

(b) Final action by an agency in all 
other circumstances. When an agency 
dismisses an entire complaint under 
§ 1614.107, receives a request for an im-
mediate final decision or does not re-
ceive a reply to the notice issued under 
§ 1614.108(f), the agency shall take final 
action by issuing a final decision. The 
final decision shall consist of findings 
by the agency on the merits of each 
issue in the complaint, or, as appro-
priate, the rationale for dismissing any 
claims in the complaint and, when dis-
crimination is found, appropriate rem-
edies and relief in accordance with sub-
part E of this part. The agency shall 
issue the final decision within 60 days 
of receiving notification that a com-
plainant has requested an immediate 
decision from the agency, or within 60 
days of the end of the 30-day period for 
the complainant to request a hearing 
or an immediate final decision where 
the complainant has not requested ei-
ther a hearing or a decision. The final 
action shall contain notice of the right 
to appeal the final action to the Equal 
Employment Opportunity Commission, 
the right to file a civil action in federal 
district court, the name of the proper 
defendant in any such lawsuit and the 
applicable time limits for appeals and 
lawsuits. A copy of EEOC Form 573 
shall be attached to the final action. 

[64 FR 37657, July 12, 1999] 

Subpart B—Provisions Applicable 
to Particular Complaints 

§ 1614.201 Age Discrimination in Em-
ployment Act. 

(a) As an alternative to filing a com-
plaint under this part, an aggrieved in-

dividual may file a civil action in a 
United States district court under the 
ADEA against the head of an alleged 
discriminating agency after giving the 
Commission not less than 30 days’ no-
tice of the intent to file such an action. 
Such notice must be filed in writing 
with EEOC, at P.O. Box 19848, Wash-
ington, DC 20036, or by personal deliv-
ery or facsimile within 180 days of the 
occurrence of the alleged unlawful 
practice. 

(b) The Commission may exempt a 
position from the provisions of the 
ADEA if the Commission establishes a 
maximum age requirement for the po-
sition on the basis of a determination 
that age is a bona fide occupational 
qualification necessary to the perform-
ance of the duties of the position. 

(c) When an individual has filed an 
administrative complaint alleging age 
discrimination that is not a mixed 
case, administrative remedies will be 
considered to be exhausted for purposes 
of filing a civil action: 

(1) 180 days after the filing of an indi-
vidual complaint if the agency has not 
taken final action and the individual 
has not filed an appeal or 180 days after 
the filing of a class complaint if the 
agency has not issued a final decision; 

(2) After final action on an individual 
or class complaint if the individual has 
not filed an appeal; or 

(3) After the issuance of a final deci-
sion by the Commission on an appeal 
or 180 days after the filing of an appeal 
if the Commission has not issued a 
final decision. 

[57 FR 12646, Apr. 10, 1992, as amended at 64 
FR 37658, July 12, 1999] 

§ 1614.202 Equal Pay Act. 

(a) In its enforcement of the Equal 
Pay Act, the Commission has the au-
thority to investigate an agency’s em-
ployment practices on its own initia-
tive at any time in order to determine 
compliance with the provisions of the 
Act. The Commission will provide no-
tice to the agency that it will be initi-
ating an investigation. 

(b) Complaints alleging violations of 
the Equal Pay Act shall be processed 
under this part. 
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