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(1) The denial of a waiver of repay-
ment under 5 U.S.C. 5584; 

(2) The involuntary repayment sched-
ule or financial hardship caused by the 
amount of the involuntary deduction 
from the employee’s disposable pay, 
unless the employee has submitted the 
financial statement and written expla-
nation required under § 32.4(c); and 

(3) The determination under para-
graph (b) of this section that the pre- 
offset hearing is on the written submis-
sions. 

(b) Unless the Secretary determines 
that a matter reviewable under para-
graph (a) of this section turns on an 
issue of credibility or veracity or can-
not be resolved by a review of the docu-
mentary evidence, the pre-offset hear-
ing is on the written submissions. 

(c) A pre-offset hearing is based on 
the written submissions for overpay-
ments arising from: 

(1) A termination of a temporary pro-
motion; 

(2) A cash award; 
(3) An erroneous salary rate; 
(4) Premature granting of a within- 

grade increase; 
(5) A lump sum payment for annual 

leave; 
(6) Unauthorized appointment to a 

position; 
(7) An error on time and attendance 

records; or 
(8) Other circumstances where the 

Secretary determines that an oral 
hearing is not required. 

(d) The hearing is conducted by a 
hearing official who is not an employee 
of the Department or under the super-
vision or control of the Secretary. 

(e) Formal discovery between the 
parties is not provided. 

(Authority: 5 U.S.C. 5514; 31 U.S.C. 3716) 

§ 32.6 Request for a pre-offset hearing. 
(a) Except for an employee who has 

requested a waiver of collection of the 
debt under § 32.4(b), an employee who 
wishes a pre-offset hearing must re-
quest the hearing within 15 days of re-
ceipt of the written notice given under 
§ 32.3. The Secretary waives the 15-day 
requirement if the employee shows 
that the delay was because of cir-
cumstances beyond his or her control 
or because of failure to receive notice 

and lack of knowledge of the time 
limit. 

(b) An employee who has requested a 
waiver under § 32.4(b) may request a 
hearing within 10 days of receipt of a 
determination by the Secretary deny-
ing a waiver. 

(c) The request for a hearing must: 
(1) Be in writing; 
(2) State why the employee: 
(i) Contests the existence or amount 

of the overpayment; or 
(ii) Claims that the involuntary re-

payment schedule will cause extreme 
financial hardship; 

(3) Include all documents on which 
the employee is relying, other than 
those provided by the Secretary under 
§ 32.3; any document which is a state-
ment of an individual must be in the 
form of an affidavit; and 

(4) Be submitted to the designated 
hearing official with a copy to the Sec-
retary. 

(d) If the employee timely requests a 
pre-offset hearing or the timelines are 
waived under paragraph (a) of this sec-
tion, the Secretary: 

(1) Notifies the employee whether the 
employee may elect an oral hearing; 
and 

(2) Provides the hearing official with 
a copy of all records on which the de-
termination of the overpayment and 
any involuntary repayment schedule 
are based. 

(e) An employee who has been given 
the opportunity to elect an oral hear-
ing and who does elect an oral hearing 
must notify the hearing official and 
the Secretary of his or her election in 
writing within 7 days of receipt of the 
notice under paragraph (d)(1) of this 
section and must identify all proposed 
witnesses and all facts and evidence 
about which they will testify. 

(f) Where an employee requests an 
oral hearing, the hearing official noti-
fies the Secretary and the employee of 
the date, time, and location of the 
hearing. However: 

(1) The employee subsequently may 
elect to have the hearing based only on 
the written submissions by notifying 
the hearing official and the Secretary 
at least 3 calendar days before the date 
of the oral hearing. The hearing offi-
cial may waive the 3-day requirement 

VerDate Aug<31>2005 08:36 Jul 31, 2007 Jkt 211132 PO 00000 Frm 00078 Fmt 8010 Sfmt 8010 Y:\SGML\211132.XXX 211132cp
ric

e-
se

w
el

l o
n 

P
R

O
D

1P
C

62
 w

ith
 C

F
R



69 

Office of the Secretary, Education § 32.10 

for good cause when the employee noti-
fies the hearing official before the date 
of the hearing; and 

(2) The request for a hearing of an 
employee who fails to appear at the 
oral hearing must be dismissed and the 
Secretary’s decision affirmed. 

(Authority: 5 U.S.C. 5514; 31 U.S.C. 3716) 

§ 32.7 Pre-offset oral hearing. 

(a) Oral hearings are informal in na-
ture. The Secretary and the employee, 
through their representatives, and by 
reference to the documentation sub-
mitted, explain their case. The em-
ployee may testify on his or her own 
behalf, subject to cross examination. 
Other witnesses may be called to tes-
tify only where the hearing official de-
termines that their testimony is rel-
evant and not redundant. 

(b) The hearing official shall: 
(1) Conduct a fair and impartial hear-

ing; and 
(2) Preside over the course of the 

hearing, maintain decorum, and avoid 
delay in the disposition of the hearing. 

(c) The employee may represent him-
self or herself or may be represented by 
another person at the hearing. The em-
ployee may not be represented by a 
person whose representation creates an 
actual or apparent conflict of interest. 

(d) Oral hearings are open to the pub-
lic. However, the hearing official may 
close all or any portion of the hearing 
where to do so is in the best interests 
of the employee or the public. 

(e) Oral hearings may be conducted 
by conference call— 

(1) If the employee is located in a 
city outside the Washington, DC Met-
ropolitan area; 

(2) At the request of the employee; or 
(3) At the discretion of the hearing 

official. 

(Authority: 5 U.S.C. 5514; 31 U.S.C. 3716) 

§ 32.8 Pre-offset hearing on the written 
submissions. 

If a hearing is to be held on the writ-
ten submissions, the hearing official 
reviews the records and responses sub-
mitted by the Secretary and the em-
ployee under § 32.6. 

(Authority: 5 U.S.C. 5514; 31 U.S.C. 3716) 

§ 32.9 Written decision. 
(a) The hearing official issues a writ-

ten decision stating the facts sup-
porting the nature and origin of the 
debt and the hearing official’s analysis, 
findings and conclusions as to the 
amount of the debt and the repayment 
schedule within 60 days of filing of the 
employee’s request for a pre-offset 
hearing, unless the employee requests, 
and the hearing official grants, a delay 
in the proceedings. 

(b) The hearing official decides 
whether the Secretary’s determination 
of the existence and the amount of the 
overpayment or the extreme financial 
hardship caused by the involuntary re-
payment schedule is clearly erroneous. 
A determination is clearly erroneous if 
although there is evidence to support 
the determination, the hearing official, 
considering the record as a whole, is 
left with a definite and firm conviction 
that a mistake was made. 

(c) In making the decision, the hear-
ing official is governed by applicable 
Federal statutes, rules and regulations. 

(d) The hearing official decides the 
issue of extreme financial hardship 
caused by the involuntary repayment 
schedule only where the employee has 
submitted the financial statement and 
written explanation required under 
§ 32.4(c). Where the hearing official de-
termines that the involuntary repay-
ment schedule creates extreme finan-
cial hardship, he or she must establish 
a schedule that alleviates the financial 
hardship but may not reduce the invol-
untary repayment schedule to a deduc-
tion of zero percent. 

(Authority: 5 U.S.C. 5514; 31 U.S.C. 3716) 

§ 32.10 Deductions process. 
(a) Debts must be collected in one 

lump sum where possible. If the em-
ployee does not agree to a lump sum 
that exceeds 15 percent of disposable 
pay, the debt must be collected in in-
stallment deductions at officially es-
tablished pay intervals in the amount 
established under: 

(1) A voluntary repayment agree-
ment; 

(2) An involuntary repayment sched-
ule where no hearing is requested; or 

(3) The schedule established under 
the written hearing decision. 
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