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§ 365.31 What are the standards for 
service providers? 

(a) The DSU shall develop, establish, 
make available to the public, main-
tain, and implement written minimum 
standards for the provision of— 

(1) IL services to be met by service 
providers that are not centers; and 

(2) Specialized IL services to individ-
uals with significant disabilities by 
centers under a contract with the DSU. 

(b) The minimum standards devel-
oped pursuant to paragraph (a)(2) of 
this section may differ from the stand-
ards and assurances in section 725 of 
the Act and subparts F and G of 34 CFR 
part 366. 

(c) The DSU shall assure that partici-
pating service providers meet all appli-
cable State licensure or certification 
requirements. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 711(c)) 

PART 366—CENTERS FOR 
INDEPENDENT LIVING 

Subpart A—General 

Sec. 
366.1 What is the Centers for Independent 

Living (CIL) program? 
366.2 What agencies are eligible for assist-

ance under the CIL program? 
366.3 What activities may the Secretary 

fund? 
366.4 What regulations apply? 
366.5 What definitions apply to this pro-

gram? 
366.6 How are program funds allotted? 

Subpart B—Training and Technical 
Assistance 

366.10 What agencies are eligible for assist-
ance to provide training and technical 
assistance? 

366.11 What financial assistance does the 
Secretary provide for training and tech-
nical assistance? 

366.12 How does the Secretary make an 
award? 

366.13 How does the Secretary determine 
funding priorities? 

366.14 How does the Secretary evaluate an 
application? 

366.15 What selection criteria does the Sec-
retary use? 

Subpart C—Grants to Centers for Inde-
pendent Living (Centers) in States in 
Which Federal Funding Exceeds State 
Funding 

366.20 When does the Secretary award 
grants to centers? 

366.21 What are the application require-
ments for existing eligible agencies? 

366.22 What is the order of priorities? 
366.23 What grants must be made to exist-

ing eligible agencies? 
366.24 How is an award made to a new cen-

ter? 
366.25 What additional factor does the Sec-

retary use in making a grant for a new 
center under § 366.24? 

366.26 How does the Secretary evaluate an 
application? 

366.27 What selection criteria does the Sec-
retary use? 

366.28 Under what circumstances may the 
Secretary award a grant to a center in 
one State to serve individuals in another 
State? 

Subpart D—Grants to Centers in States in 
Which State Funding Equals or Ex-
ceeds Federal Funding 

DETERMINING WHETHER STATE FUNDING 
EQUALS OR EXCEEDS FEDERAL FUNDING 

366.29 When may the Director of the des-
ignated State unit (DSU) award grants to 
centers? 

366.30 What are earmarked funds? 
366.31 What happens if the amount of ear-

marked funds does not equal or exceed 
the amount of Federal funds for a pre-
ceding fiscal year? 

AWARDING GRANTS 

366.32 Under what circumstances may the 
DSU make grants? 

366.33 What are the application require-
ments for existing eligible agencies? 

366.34 What is the order of priorities? 
366.35 What grants must be made to exist-

ing eligible agencies? 
366.36 How is an award made to a new cen-

ter? 
366.37 What procedures does the Director of 

the DSU (Director) use in making a 
grant for a new center? 

366.38 What are the procedures for review of 
centers? 

Subpart E—Enforcement and Appeals 
Procedures 

366.39 What procedures does the Secretary 
use for enforcement? 
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366.40 How does the Director initiate en-
forcement procedures? 

366.41 What must be included in an initial 
written notice from the Director? 

366.42 When does a Director issue a final 
written decision? 

366.43 What must be included in the Direc-
tor’s final written decision? 

366.44 How does a center appeal a decision 
included in a Director’s initial written 
notice or a Director’s final written deci-
sion? 

366.45 What must a Director do upon receipt 
of a copy of a center’s formal written ap-
peal to the Secretary? 

366.46 How does the Secretary review a cen-
ter’s appeal of a decision included in a 
Director’s initial written notice or a Di-
rector’s final written decision? 

Subpart F—Assurances for Centers 

366.50 What assurances shall a center pro-
vide and comply with? 

Subpart G—Evaluation Standards and 
Compliance Indicators 

366.60 What are project evaluation stand-
ards? 

366.61 What are the compliance indicators? 
366.62 What are the requirements for con-

tinuation funding? 
366.63 What evidence must a center present 

to demonstrate that it is in minimum 
compliance with the evaluation stand-
ards? 

AUTHORITY: 29 U.S.C. 796d–1(b) and 796f– 
796f–6, unless otherwise noted. 

SOURCE: 59 FR 41900, Aug. 15, 1994, unless 
otherwise noted. 

Subpart A—General 
§ 366.1 What is the Centers for Inde-

pendent Living (CIL) program? 
The CIL program provides financial 

assistance for planning, conducting, 
administering, and evaluating centers 
for independent living (centers) that 
comply with the standards and assur-
ances in section 725(b) and (c) of the 
Act, consistent with the design in-
cluded in the State plan pursuant to 34 
CFR 364.25 for establishing a statewide 
network of centers. 

(Authority: 29 U.S.C. 796f, 796f–1(a)(2), and 
796f–2(a)(1)(A)(ii)) 

§ 366.2 What agencies are eligible for 
assistance under the CIL program? 

(a) In any State in which the Sec-
retary has approved the State plan re-

quired by section 704 of the Act, an ap-
plicant may receive a grant under sub-
part C or D of this part, as applicable, 
if the applicant demonstrates in its ap-
plication submitted pursuant to 
§ 366.21, 366.24, 366.33, 366.35, or 366.36 
that it— 

(1) Has the power and authority to— 
(i) Carry out the purpose of part C of 

title VII of the Act and perform the 
functions listed in section 725(b) and (c) 
of the Act and subparts F and G of this 
part within a community located with-
in that State or in a bordering State; 
and 

(ii) Receive and administer— 
(A) Funds under this part; 
(B) Funds and contributions from pri-

vate or public sources that may be used 
in support of a center; and 

(C) Funds from other public and pri-
vate programs; and 

(2) Is able to plan, conduct, admin-
ister, and evaluate a center consistent 
with the standards and assurances in 
section 725(b) and (c) of the Act and 
subparts F and G of this part. 

(b) An applicant that meets the re-
quirements of paragraph (a) of this sec-
tion is eligible to apply as a new center 
under §§ 366.24 or 366.36 if it— 

(1) Is not receiving funds under part 
C of chapter 1 of title VII of the Act; or 

(2) Proposes the expansion of an ex-
isting center through the establish-
ment of a separate and complete center 
(except that the governing board of the 
existing center may serve as the gov-
erning board of the new center) at a 
different geographical location; and 

(3) Meets the requirements of § 366.24; 
(c) A State that received assistance 

in fiscal year (FY) 1993 to directly oper-
ate a center in accordance with section 
724(a) of the Act is eligible to continue 
to receive assistance under this part to 
directly operate that center for FY 1994 
or a succeeding fiscal year if, for the 
fiscal year for which assistance is 
sought— 

(1) No nonprofit private agency sub-
mits and obtains approval of an accept-
able application under section 722 or 
723 of the Act or § 366.21 or § 366.24 to op-
erate a center for that fiscal year be-
fore a date specified by the Secretary; 
or 

(2) After funding all applications so 
submitted and approved, the Secretary 
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determines that funds remain available 
to provide that assistance. 

(d) Except for the requirement that 
the center be a private nonprofit agen-
cy, a center that is operated by a State 
that receives assistance under para-
graph (a), (b), or (c) of this section 
shall comply with all of the require-
ments of part C of title VII of the Act 
and the requirements in subparts C or 
D, as applicable, and F of this part. 

(e) Eligibility requirements for as-
sistance under subpart B of this part 
are described in § 366.10. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 711(c), 796f–1(b) and 
(d)(3), 796f–2(b), and 796f–3(a)(2) and (b)) 

§ 366.3 What activities may the Sec-
retary fund? 

(a) An eligible agency may use funds 
awarded under subpart B of this part to 
carry out activities described in 
§ 366.11(b). 

(b) An eligible agency may use funds 
awarded under subparts C and D of this 
part to— 

(1) Plan, conduct, administer, and 
evaluate centers that comply with the 
standards and assurances in section 
725(b) and (c) of the Act; 

(2) Promote and practice the inde-
pendent living (IL) philosophy in ac-
cordance with Evaluation Standard 1 
(‘‘Philosophy’’); 

(3) Provide IL services (including IL 
core services and, as appropriate, a 
combination of any other IL services 
specified in section 7(30)(B) of the Act) 
to individuals with a range of signifi-
cant disabilities in accordance with 
Evaluation Standards 2 and 5 (‘‘Provi-
sion of services’’ and ‘‘Independent liv-
ing core services,’’ respectively); 

(4) Facilitate the development and 
achievement of IL goals selected by in-
dividuals with significant disabilities 
who seek assistance in the develop-
ment and achievement of IL goals from 
the center in accordance with Evalua-
tion Standard 3 (‘‘Independent living 
goals’’); 

(5) Increase the availability and im-
prove the quality of community op-
tions for independent living in order to 
facilitate the development and achieve-
ment of IL goals by individuals with 
significant disabilities in accordance 

with Evaluation Standard 4 (‘‘Commu-
nity options’’); 

(6) Increase the capacity of commu-
nities within the service area of the 
center to meet the needs of individuals 
with significant disabilities in accord-
ance with Evaluation Standard 6 (‘‘Ac-
tivities to increase community capac-
ity’’); 

(7) Conduct resource development ac-
tivities to obtain funding from sources 
other than chapter 1 of title VII of the 
Act in accordance with Evaluation 
Standard 7 (Resource development ac-
tivities); and 

(8) Conduct activities necessary to 
comply with the assurances in section 
725(c) of the Act, including, but not 
limited to the following: 

(i) Aggressive outreach regarding 
services provided through the center in 
an effort to reach populations of indi-
viduals with significant disabilities 
that are unserved or underserved by 
programs under title VII of the Act, es-
pecially minority groups and urban and 
rural populations. 

(ii) Training for center staff on how 
to serve unserved and underserved pop-
ulations, including minority groups 
and urban and rural populations. 

(9) Cross-reference: See § 366.71 in sub-
part G. 

(Authority: 29 U.S.C. 796f through 796f–4) 

§ 366.4 What regulations apply? 

The following regulations apply to 
the CIL program: 

(a) The regulations in 34 CFR part 
364. 

(b) The regulations in this part 366. 

(Authority: 29 U.S.C. 711(c) and 796f–796f–5) 

§ 366.5 What definitions apply to this 
program? 

Decisionmaking position means the ex-
ecutive director, any supervisory posi-
tion, and any other policymaking posi-
tion within the center. 

Staff position means a paid non-con-
tract position within the center that is 
not included within the definition of a 
‘‘decisionmaking position.’’ 

(Authority: 29 U.S.C. 796a(a)) 

[60 FR 39221, Aug. 1, 1995] 
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§ 366.6 How are program funds allot-
ted? 

(a) The Secretary allots Federal 
funds appropriated for FY 1994 and sub-
sequent fiscal years for the CIL pro-
gram to each State in accordance with 
the requirements of section 721 of the 
Act. 

(b)(1) After the Secretary makes the 
reservation required by section 721(b) 
of the Act, the Secretary makes an al-
lotment, from the remainder of the 
amount appropriated for a fiscal year 
to carry out part C of title VII of the 
Act, to each State whose State plan 
has been approved under section 706 of 
the Act and 34 CFR part 364. 

(2) The Secretary makes the allot-
ment under paragraph (b)(1) of this sec-
tion subject to sections 721(c)(1)(B) and 
(C), 721(c)(2) and (3), and 721(d) of the 
Act. 

(Authority: 29 U.S.C. 796f) 

[59 FR 41900, Aug. 15, 1994. Redesignated at 60 
FR 39221, Aug. 1, 1995] 

Subpart B—Training and Technical 
Assistance 

§ 366.10 What agencies are eligible for 
assistance to provide training and 
technical assistance? 

Entities that have experience in the 
operation of centers are eligible to 
apply for grants to provide training 
and technical assistance under section 
721(b) of the Act to eligible agencies, 
centers, and Statewide Independent 
Living Councils (SILCs). 

(Authority: 29 U.S.C. 796f(b)(1)) 

§ 366.11 What financial assistance does 
the Secretary provide for training 
and technical assistance? 

(a) From funds, if any, reserved under 
section 721(b)(1) of the Act to carry out 
the purposes of this subpart, the Sec-
retary makes grants to, and enters into 
contracts, cooperative agreements, and 
other arrangements with, entities that 
have experience in the operation of 
centers. 

(b) An entity receiving assistance in 
accordance with paragraph (a) of this 
section shall provide training and tech-
nical assistance to eligible agencies, 
centers, and SILCs to plan, develop, 

conduct, administer, and evaluate cen-
ters. 

(Authority: 29 U.S.C. 796f(b)(1)–(3)) 

§ 366.12 How does the Secretary make 
an award? 

(a) To be eligible to receive a grant 
or enter into a contract or other ar-
rangement under section 721(b) of the 
Act and this subpart, an applicant 
shall submit an application to the Sec-
retary containing a proposal to provide 
training and technical assistance to el-
igible agencies, centers, and SILCs and 
any additional information at the time 
and in the manner that the Secretary 
may require. 

(b) The Secretary provides for peer 
review of grant applications by panels 
that include persons who are not Fed-
eral government employees and who 
have experience in the operation of 
centers. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 711(c) and 796f(b)) 

§ 366.13 How does the Secretary deter-
mine funding priorities? 

In making awards under this section, 
the Secretary determines funding pri-
orities in accordance with the training 
and technical assistance needs identi-
fied by the survey of SILCs and centers 
required by section 721(b)(3) of the Act. 

(Authority: 29 U.S.C. 796f(b)(3)) 

§ 366.14 How does the Secretary evalu-
ate an application? 

(a) The Secretary evaluates each ap-
plication for a grant under this subpart 
on the basis of the criteria in § 366.15. 

(b) The Secretary awards up to 100 
points for these criteria. 

(c) The maximum possible score for 
each criterion is indicated in paren-
theses. 

(Authority: 29 U.S.C. 796f(b)(3)) 

§ 366.15 What selection criteria does 
the Secretary use? 

The Secretary uses the following cri-
teria to evaluate applications for new 
awards for training and technical as-
sistance: 

(a) Meeting the purposes of the program 
(30 points). The Secretary reviews each 
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application to determine how well the 
project will be able to meet the purpose 
of the program of providing training 
and technical assistance to eligible 
agencies, centers, and SILCs with re-
spect to planning, developing, con-
ducting, administering, and evaluating 
centers, including consideration of— 

(1) The objectives of the project; and 
(2) How the objectives further train-

ing and technical assistance with re-
spect to planning, developing, con-
ducting, administering, and evaluating 
centers. 

(b) Extent of need for the project (20 
points). The Secretary reviews each ap-
plication to determine the extent to 
which the project meets specific needs 
recognized in title VII of the Act, in-
cluding consideration of— 

(1) The needs addressed by the 
project; 

(2) How the applicant identified those 
needs; 

(3) How those needs will be met by 
the project; and 

(4) The benefits to be gained by meet-
ing those needs. 

(c) Plan of operation (15 points). The 
Secretary reviews each application for 
information that shows the quality of 
the plan of operation for the project, 
including— 

(1) The quality of the design of the 
project; 

(2) The extent to which the plan of 
management ensures proper and effi-
cient administration of the project; 

(3) How well the objectives of the 
project relate to the purpose of the pro-
gram; 

(4) The quality of the applicant’s plan 
to use its resources and personnel to 
achieve each objective; and 

(5) How the applicant will ensure 
that project participants who are oth-
erwise eligible to participate are se-
lected without regard to race, color, 
national origin, gender, age, or dis-
ability. 

(d) Quality of key personnel (7 points). 
(1) The Secretary reviews each applica-
tion for information that shows the 
qualifications of the key personnel the 
applicant plans to use on the project, 
including— 

(i) The qualifications of the project 
director, if one is to be used; 

(ii) The qualifications of each of the 
other management and decision-mak-
ing personnel to be used in the project; 

(iii) The time that each person re-
ferred to in paragraphs (d)(1)(i) and (ii) 
of this section will commit to the 
project; 

(iv) How the applicant, as part of its 
nondiscriminatory employment prac-
tices, will ensure that its personnel are 
selected for employment without re-
gard to race, color, national origin, 
gender, age, or disability; and 

(v) The extent to which the appli-
cant, as part of its nondiscriminatory 
employment practices, encourages ap-
plications for employment from per-
sons who are members of groups that 
have been traditionally under-rep-
resented, including members of racial 
or ethnic minority groups, women, per-
sons with disabilities, and elderly indi-
viduals. 

(2) To determine personnel qualifica-
tions under paragraphs (d)(1)(i) and (ii) 
of this section, the Secretary con-
siders— 

(i) Experience and training in fields 
related to the objectives of the project; 
and 

(ii) Any other qualifications that per-
tain to the objectives of the project. 

(e) Budget and cost effectiveness (5 
points). The Secretary reviews each ap-
plication for information that shows 
the extent to which— 

(1) The budget is adequate to support 
the project; and 

(2) Costs are reasonable in relation to 
the objectives of the project. 

(f) Evaluation plan (5 points). The 
Secretary reviews each application to 
determine the quality of the evaluation 
plan for the project, including the ex-
tent to which the applicant’s methods 
of evaluation— 

(1) Are appropriate to the project; 
(2) Will determine how successful the 

project is in meeting its goals and ob-
jectives; and 

(3) Are objective and produce data 
that are quantifiable. 

(4) Cross-reference: See 34 CFR 75.590. 
(g) Adequacy of resources (3 points). 

The Secretary reviews each application 
to determine the adequacy of the re-
sources that the applicant plans to de-
vote to the project, including facilities, 
equipment, and supplies. 
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(h) Extent of prior experience (15 
points). The Secretary reviews each ap-
plication to determine the extent of ex-
perience the applicant has in the oper-
ation of centers and with providing 
training and technical assistance to 
centers, including— 

(1) Training and technical assistance 
with planning, developing, and admin-
istering centers; 

(2) The scope of training and tech-
nical assistance provided, including 
methods used to conduct training and 
technical assistance for centers; 

(3) Knowledge of techniques and ap-
proaches for evaluating centers; and 

(4) The capacity for providing train-
ing and technical assistance as dem-
onstrated by previous experience in 
these areas. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 711(c) and 796f(b)) 

Subpart C—Grants to Centers for 
Independent Living (Centers) 
in States in Which Federal 
Funding Exceeds State Fund-
ing 

§ 366.20 When does the Secretary 
award grants to centers? 

The Secretary awards grants to cen-
ters in a State in a fiscal year if— 

(a) The amount of Federal funds al-
lotted to the State under section 721(c) 
and (d) of the Act to support the gen-
eral operation of centers is greater 
than the amount of State funds ear-
marked for the same purpose, as deter-
mined pursuant to §§ 366.29 and 366.31; 
or 

(b) The Director of a designated 
State unit (DSU) does not submit to 
the Secretary and obtain approval of 
an application to award grants under 
section 723 of the Act and § 366.32(a) and 
(b). 

(Authority: 29 U.S.C. 796f–1 and 796f–2(a)(2)) 

§ 366.21 What are the application re-
quirements for existing eligible 
agencies? 

To be eligible for assistance, an eligi-
ble agency shall submit— 

(a) An application at the time, in the 
manner, and containing the informa-
tion that is required; 

(b) An assurance that the eligible 
agency meets the requirements of 
§ 366.2; and 

(c) The assurances required by sec-
tion 725(c) of the Act and subpart F of 
this part. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 796f–1(b)) 

§ 366.22 What is the order of prior-
ities? 

(a) In accordance with a State’s al-
lotment and to the extent funds are 
available, the order of priorities for al-
locating funds among centers within a 
State is as follows: 

(1) Existing centers, as described in 
§ 366.23, that comply with the standards 
and assurances in section 725(b) and (c) 
of the Act and subparts F and G of this 
part first receive the level of funding 
each center received in the previous 
year. However, any funds received by 
an existing center to establish a new 
center at a different geographical loca-
tion pursuant to proposed § 366.2(b)(2) 
are not included in determining the 
level of funding to the existing center 
in any fiscal year that the new center 
applies for and receives funds as a sepa-
rate center. 

(2) Existing centers that meet the re-
quirements of paragraph (a)(1) of this 
section then receive a cost-of-living in-
crease in accordance with procedures 
consistent with section 721(c)(3) of the 
Act. 

(3) New centers, as described in 
§ 366.2(b), that comply with the stand-
ards and assurances in section 725(b) 
and (c) of the Act and subparts F and G 
of this part. 

(b) If, after meeting the priorities in 
paragraphs (a)(1) and (2) of this section, 
there are insufficient funds under the 
State’s allotment under section 721(c) 
and (d) of the Act to fund a new center 
under paragraph (a)(3) of this section, 
the Secretary may— 

(1) Use the excess funds in the State 
to assist existing centers consistent 
with the State plan; or 

(2) Reallot these funds in accordance 
with section 721(d) of the Act. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 711(c) and 796f–1(e)) 
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§ 366.23 What grants must be made to 
existing eligible agencies? 

(a) In accordance with the order of 
priorities established in § 366.22, an eli-
gible agency may receive a grant if the 
eligible agency demonstrates in its ap-
plication that it— 

(1) Meets the requirements in § 366.21 
or § 366.24; 

(2) Is receiving funds under part C of 
title VII of the Act on September 30, 
1993; and 

(3) Is in compliance with the program 
and fiscal standards and assurances in 
section 725(b) and (c) of the Act and 
subparts F and G of this part. (The in-
dicators of minimum compliance in 
subpart G of this part are used to de-
termine compliance with the evalua-
tion standards in section 725(b) of the 
Act.) 

(b) For purposes of this section, an 
eligible agency is receiving funds under 
part C of title VII of the Act on Sep-
tember 30, 1993, if it was awarded a 
grant on or before that date, i.e., dur-
ing FY 1993. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 796f–1(c)) 

§ 366.24 How is an award made to a 
new center? 

(a) To apply for a grant as a new cen-
ter, an eligible agency shall— 

(1) Meet the requirements of 
§ 366.2(b); 

(2) Submit an application that meets 
the requirements of § 366.21; and 

(3) Meet the requirements of this sec-
tion. 

(b) Subject to the order of priorities 
established in § 366.22, a grant for a new 
center may be awarded to the most 
qualified eligible agency that applies 
for funds under this section, if— 

(1)(i) No center serves a geographic 
area of a State; or 

(ii) A geographic area of a State is 
underserved by centers serving other 
areas of the State; 

(2) The eligible agency proposes to 
serve the geographic area that is 
unserved or underserved in the State; 
and 

(3) The increase in the allotment of 
the State under section 721 of the Act 
for a fiscal year, as compared with the 

immediately preceding fiscal year, is 
sufficient to support an additional cen-
ter in the State. 

(c) The establishment of a new center 
under this subpart must be consistent 
with the design included in the State 
plan pursuant to 34 CFR 364.25 for es-
tablishing a statewide network of cen-
ters. 

(d) An applicant may satisfy the re-
quirements of paragraph (c) of this sec-
tion by submitting appropriate docu-
mentation demonstrating that the es-
tablishment of a new center is con-
sistent with the design in the State 
plan required by 34 CFR 364.25. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 796f–1(d)) 

§ 366.25 What additional factor does 
the Secretary use in making a grant 
for a new center under § 366.24? 

In selecting from among applicants 
for a grant under § 366.24 for a new cen-
ter, the Secretary considers comments 
regarding the application, if any, by 
the SILC in the State in which the ap-
plicant is located. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 796f–1(d)(1)) 

§ 366.26 How does the Secretary evalu-
ate an application? 

(a) The Secretary evaluates each ap-
plication for a grant under this subpart 
on the basis of the criteria in § 366.27. 

(b) The Secretary awards up to 100 
points for these criteria. 

(c) The maximum possible score for 
each criterion is indicated in paren-
theses. 

(Authority: 29 U.S.C. 796f(b)(3)) 

§ 366.27 What selection criteria does 
the Secretary use? 

In evaluating each application for a 
new center under this part, the Sec-
retary uses the following selection cri-
teria: 

(a) Extent of the need for the project (20 
points). (1) The Secretary reviews each 
application for persuasive evidence 
that shows the extent to which the 
project meets the specific needs for the 
program, including considerations of— 

VerDate Aug<31>2005 11:28 Aug 07, 2007 Jkt 211133 PO 00000 Frm 00337 Fmt 8010 Sfmt 8010 Y:\SGML\211133.XXX 211133bj
ne

al
 o

n 
G

S
D

D
P

C
74

 w
ith

 N
O

T
IC

E
S



328 

34 CFR Ch. III (7–1–07 Edition) § 366.27 

(i) The needs addressed by the 
project; 

(ii) How the applicant identified 
those needs (e.g., whether from the 1990 
census data or other current sources); 

(iii) How those needs will be met by 
the project; and 

(iv) The benefits to be gained by 
meeting those needs. 

(2) The Secretary looks for informa-
tion that shows that the need for the 
center has been established based on an 
assessment of the ability of existing 
programs and facilities to meet the 
need for IL services of individuals with 
significant disabilities in the geo-
graphic area to be served. 

(3) The Secretary looks for informa-
tion that shows— 

(i) That the applicant proposes to es-
tablish a new center to serve a priority 
service area that is identified in the 
current State plan; and 

(ii) The priority that the State has 
placed on establishing a new center in 
this proposed service area. 

(b) Past performance (5 points). The 
Secretary reviews each application for 
information that shows the past per-
formance of the applicant in success-
fully providing services comparable to 
the IL core services and other IL serv-
ices listed in section 7 (29) and (30) of 
the Act and 34 CFR 365.21 and 365.22 and 
other services that empower individ-
uals with significant disabilities. 

(c) Meeting the standards and the as-
surances (25 points). The Secretary re-
views each application for information 
that shows— 

(1) Evidence of demonstrated success 
in satisfying, or a clearly defined plan 
to satisfy, the standards in section 
725(b) of the Act and subpart G of this 
part; and 

(2) Convincing evidence of dem-
onstrated success in satisfying, or a 
clearly defined plan to satisfy, the as-
surances in section 725(c) of the Act 
and subpart F of this part. 

(d) Quality of key personnel (10 
points). (1) The Secretary reviews each 
application for information that shows 
the qualifications of the key personnel 
the applicant plans to use on the 
project, including— 

(i) The qualifications of the project 
director, if one is to be used; 

(ii) The qualifications of each of the 
other management and decision-mak-
ing personnel to be used in the project; 

(iii) The time that each person re-
ferred to in paragraphs (d)(1) (i) and (ii) 
of this section will commit to the 
project; 

(iv) How the applicant, as part of its 
nondiscriminatory employment prac-
tices, will ensure that its personnel are 
selected for employment without re-
gard to race, color, national origin, 
gender, age, or disability; and 

(v) The extent to which the appli-
cant, as part of its nondiscriminatory 
employment practices, encourages ap-
plications for employment from per-
sons who are members of groups that 
have been traditionally under-rep-
resented, including— 

(A) Members of racial or ethnic mi-
nority groups; 

(B) Women; 
(C) Persons with disabilities; and 
(D) Elderly individuals. 
(2) To determine personnel qualifica-

tions under paragraphs (d)(1) (i) and (ii) 
of this section, the Secretary con-
siders— 

(i) Experience and training in fields 
related to the objectives of the project; 
and 

(ii) Any other qualifications that per-
tain to the objectives of the project. 

(e) Budget and cost effectiveness (10 
points). The Secretary reviews each ap-
plication for information that shows 
the extent to which— 

(1) The budget is adequate to support 
the project; and 

(2) Costs are reasonable in relation to 
the objectives of the project. 

(f) Evaluation plan (5 points). The 
Secretary reviews each application for 
information that shows the quality of 
the evaluation plan for the project, in-
cluding the extent to which the appli-
cant’s methods of evaluation— 

(1) Are appropriate for the project; 
(2) Will determine how successful the 

project is in meeting its goals and ob-
jectives; and 

(3) Are objective and produce data 
that are quantifiable. 

(4) (Cross-reference: See 34 CFR 
75.590.) 

(g) Plan of operation (20 points). The 
Secretary reviews each application for 
information that shows the quality of 
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the plan of operation for the project, 
including— 

(1) The quality of the design of the 
project; 

(2) The extent to which the plan of 
management ensures proper and effi-
cient administration of the project; 

(3) How well the objectives of the 
project relate to the purpose of the pro-
gram; 

(4) The quality and adequacy of the 
applicant’s plan to use its resources 
(including funding, facilities, equip-
ment, and supplies) and personnel to 
achieve each objective; 

(5) How the applicant will ensure 
that project participants who are oth-
erwise eligible to participate are se-
lected without regard to race, color, 
national origin, gender, age, or dis-
ability; and 

(6) A clear description of how the ap-
plicant will provide equal access to 
services for eligible project partici-
pants who are members of groups that 
have been traditionally under-rep-
resented, including— 

(i) Members of racial or ethnic mi-
nority groups; 

(ii) Women; 
(iii) Elderly individuals; and 
(iv) Children and youth. 
(h) Involvement of individuals with sig-

nificant disabilities (5 points). (1) The 
Secretary reviews each application for 
information that shows that individ-
uals with significant disabilities are 
appropriately involved in the develop-
ment of the application. 

(2) The Secretary looks for informa-
tion that shows that individuals with 
significant disabilities or their parents, 
guardians, or other legally authorized 
advocates or representatives, as appro-
priate, will be substantially involved in 
planning, policy direction, and man-
agement of the center, and, to the 
greatest extent possible, that individ-
uals with significant disabilities will 
be employed by the center. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 796f–1(d)(2)(B)) 

§ 366.28 Under what circumstances 
may the Secretary award a grant to 
a center in one State to serve indi-
viduals in another State? 

(a) The Secretary may use funds from 
the allotment of one State to award a 
grant to a center located in a bordering 
State if the Secretary determines that 
the proposal of the out-of-State center 
to serve individuals with significant 
disabilities who reside in the bordering 
State is consistent with the State plan 
of the State in which these individuals 
reside. 

(b) An applicant shall submit docu-
mentation demonstrating that the ar-
rangements described in paragraph (a) 
of this section are consistent with the 
State plan of the State in which the in-
dividuals reside. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 711(c) and 796f (c) and 
(d)) 

Subpart D—Grants to Centers in 
States in Which State Funding 
Equals or Exceeds Federal 
Funding 

DETERMINING WHETHER STATE FUNDING 
EQUALS OR EXCEEDS FEDERAL FUNDING 

§ 366.29 When may the Director of the 
designated State unit (DSU) award 
grants to centers? 

(a) The Director of the DSU (Direc-
tor) may award grants under section 
723 of the Act and this subpart to cen-
ters located within the State or in a 
bordering State in a fiscal year if— 

(1) The Director submits to the Sec-
retary and obtains approval of an ap-
plication to award grants for that fis-
cal year under section 723 of the Act 
and § 366.32 (a) and (b); and 

(2) The Secretary determines that 
the amount of State funds that were 
earmarked by the State to support the 
general operation of centers meeting 
the requirements of part C of chapter 1 
of title VII of the Act in the second fis-
cal year preceding the fiscal year for 
which the application is submitted 
equaled or exceeded the amount of 
funds allotted to the State under sec-
tion 721 (c) and (d) of the Act (or part 
B of title VII of the Act as in effect on 
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October 28, 1992) for that preceding fis-
cal year. 

(b) For purposes of section 
723(a)(1)(A)(iii) of the Act and this sub-
part, the second fiscal year preceding 
the fiscal year for which the State sub-
mits an application to administer the 
CIL program is considered the ‘‘pre-
ceding fiscal year.’’ Example: If FY 1995 
is the fiscal year for which the State 
submits an application to administer 
the CIL program under this subpart, 
FY 1993 is the ‘‘preceding fiscal year.’’ 
In determining the ‘‘preceding fiscal 
year’’ under this subpart, the Sec-
retary makes any adjustments nec-
essary to accommodate a State’s 
multi-year funding cycle or fiscal year 
that does not coincide with the Federal 
fiscal year. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 796f–2(a)(3)) 

§ 366.30 What are earmarked funds? 
(a) For purposes of this subpart, the 

amount of State funds that were ear-
marked by a State to support the gen-
eral operation of centers does not in-
clude— 

(1) Federal funds used for the general 
operation of centers; 

(2) State funds used to purchase spe-
cific services from a center, including 
State funds used for grants or con-
tracts to procure or purchase personal 
assistance services or particular types 
of skills training; 

(3) State attendant care funds; or 
(4) Social Security Administration 

reimbursement funds. 
(b) For purposes of this subpart, ear-

marked funds means funds appropriated 
by the State and expressly or clearly 
identified as State expenditures in the 
relevant fiscal year for the sole purpose 
of funding the general operation of cen-
ters. 

(Authority: 29 U.S.C. 711(c) and 796f– 
2(a)(1)(A)) 

§ 366.31 What happens if the amount of 
earmarked funds does not equal or 
exceed the amount of Federal funds 
for a preceding fiscal year? 

If the State submits an application 
to administer the CIL program under 
section 723 of the Act and this subpart 

for a fiscal year, but did not earmark 
the amount of State funds required by 
§ 366.29(a)(2) in the preceding fiscal 
year, the State shall be ineligible to 
make grants under section 723 of the 
Act and this subpart after the end of 
the fiscal year succeeding the pre-
ceding fiscal year and for each suc-
ceeding fiscal year. 

Example: A State meets the earmarking re-
quirement in FY 1994. It also meets this re-
quirement in FY 1995. However, in reviewing 
the State’s application to administer the CIL 
program in FY 1998, the Secretary deter-
mines that the State failed to meet the ear-
marking requirement in FY 1996. The State 
may continue to award grants in FY 1997 but 
may not do so in FY 1998 and succeeding fis-
cal years. 

(Authority: 29 U.S.C. 796f–2(a)(1)(B)) 

AWARDING GRANTS 

§ 366.32 Under what circumstances 
may the DSU make grants? 

(a) To be eligible to award grants 
under this subpart and to carry out 
section 723 of the Act for a fiscal year, 
the Director must submit to the Sec-
retary for approval an application at 
the time and in the manner that the 
Secretary may require and that in-
cludes, at a minimum— 

(1) Information demonstrating that 
the amount of funds earmarked by the 
State for the general operation of cen-
ters meets the requirements in 
§ 366.29(a)(1); and 

(2) A summary of the annual per-
formance reports submitted to the Di-
rector from centers in accordance with 
§ 366.50(n). 

(b) If the amount of funds earmarked 
by the State for the general operation 
of centers meets the requirements in 
§ 366.29(a)(1), the Secretary approves 
the application and designates the Di-
rector to award the grants and carry 
out section 723 of the Act. 

(c) If the Secretary designates the Di-
rector to award grants and carry out 
section 723 of the Act under paragraph 
(b) of this section, the Director makes 
grants to eligible agencies in a State, 
as described in § 366.2, for a fiscal year 
from the amount of funds allotted to 
the State under section 721(c) and (d) of 
the Act. 
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(d)(1) In the case of a State in which 
there is both a DSU responsible for pro-
viding IL services to the general popu-
lation and a DSU responsible for pro-
viding IL services for individuals who 
are blind, for purposes of subparts D 
and E of this part, the ‘‘Director’’ shall 
be the Director of the general DSU. 

(2) The State units described in para-
graph (d)(1) of this section shall peri-
odically consult with each other with 
respect to the provision of services for 
individuals who are blind. 

(e) The Director may enter into as-
sistance contracts with centers to 
carry out section 723 of the Act. For 
purposes of this paragraph, an assist-
ance contract is an instrument whose 
principal purpose is to transfer funds 
allotted to the State under section 721 
(c) and (d) of the Act and this part to 
an eligible agency to carry out section 
723 of the Act. Under an assistance con-
tract, the DSU shall assume a role con-
sistent with that of the Secretary 
under section 722 of the Act. If the DSU 
uses an assistance contract to award 
funds under section 723 of the Act, the 
DSU may not add any requirements, 
terms, or conditions to the assistance 
contract other than those that would 
be permitted if the assistance contract 
were a grant rather than an assistance 
contract. Under an assistance contract, 
as defined in this paragraph, the role of 
the DSU is to ensure that the terms of 
the assistance contract, which are es-
tablished by chapter 1 of title VII of 
the Act and the implementing regula-
tions in this part and 34 CFR part 364, 
are satisfied. 

(f) The Director may not enter into 
procurement contracts with centers to 
carry out section 723 of the Act. For 
purposes of this paragraph, a procure-
ment contract is an instrument whose 
principal purpose is to acquire (by pur-
chase, lease, or barter) property or 
services for the direct benefit or use of 
the DSU. Under a procurement con-
tract, the DSU prescribes the specific 
services it intends to procure and the 
terms and conditions of the procure-
ment. 

(g) In the enforcement of any breach 
of the terms and conditions of an as-
sistance contract, the DSU shall follow 

the procedures established in §§ 366.40 
through 366.45. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 711(c) and 796f–2(a)(2)) 

§ 366.33 What are the application re-
quirements for existing eligible 
agencies? 

To be eligible for assistance under 
this subpart, an eligible agency shall 
comply with the requirements in 
§ 366.21. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 796f–2(b)) 

§ 366.34 What is the order of prior-
ities? 

(a) Unless the Director and the chair-
person of the SILC, or other individual 
designated by the SILC to act on behalf 
of and at the direction of the SILC, 
jointly agree on another order of prior-
ities, the Director shall follow the 
order of priorities in § 366.22 for allo-
cating funds among centers within a 
State, to the extent funds are avail-
able. 

(b) If the order of priorities in § 366.22 
is followed and, after meeting the pri-
orities in § 366.22(a) (1) and (2), there are 
insufficient funds under the State’s al-
lotment under section 721(c) and (d) of 
the Act to fund a new center under 
§ 366.22(a)(3), the Director may— 

(1) Use the excess funds in the State 
to assist existing centers consistent 
with the State plan; or 

(2) Return these funds to the Sec-
retary for reallotment in accordance 
with section 721(d) of the Act. 

(Authority: 29 U.S.C. 711(c) and 796f–2(e)) 

§ 366.35 What grants must be made to 
existing eligible agencies? 

In accordance with the order of prior-
ities established in § 366.34(a), an eligi-
ble agency may receive a grant under 
this subpart if the eligible agency 
meets the applicable requirements in 
§§ 366.2, 366.21, and 366.23. 

(Authority: 29 U.S.C. 796f–2(c)) 
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§ 366.36 How is an award made to a 
new center? 

To be eligible for a grant as a new 
center under this subpart, an eligible 
agency shall meet the requirements for 
a new center in §§ 366.2(b) and 366.24, ex-
cept that the award of a grant to a new 
center under this section is subject to 
the order of priorities in § 366.34(a). 

(Authority: 29 U.S.C. 796f–2(d)) 

§ 366.37 What procedures does the Di-
rector of the DSU (Director) use in 
making a grant for a new center? 

(a) In selecting from among appli-
cants for a grant for a new center 
under § 366.24 of this subpart— 

(1) The Director and the chairperson 
of the SILC, or other individual des-
ignated by the SILC to act on behalf of 
and at the direction of the SILC, shall 
jointly appoint a peer review com-
mittee that shall rank applications in 
accordance with the standards and as-
surances in section 725 (b) and (c) of the 
Act and subparts F and G of this part 
and any criteria jointly established by 
the Director and the chairperson or 
other designated individual; 

(2) The peer review committee shall 
consider the ability of each applicant 
to operate a center and shall rec-
ommend an applicant to receive a 
grant under this subpart, based on ei-
ther the selection criteria in § 366.27 or 
the following: 

(i) Evidence of the need for a center, 
consistent with the State plan. 

(ii) Any past performance of the ap-
plicant in providing services com-
parable to IL services. 

(iii) The plan for complying with, or 
demonstrated success in complying 
with, the standards and the assurances 
in section 725 (b) and (c) of the Act and 
subparts F and G of this part. 

(iv) The quality of key personnel of 
the applicant and the involvement of 
individuals with significant disabilities 
by the applicant. 

(v) The budget and cost-effectiveness 
of the applicant. 

(vi) The evaluation plan of the appli-
cant. 

(vii) The ability of the applicant to 
carry out the plans identified in para-
graphs (a)(2) (iii) and (vi) of this sec-
tion. 

(b) The Director shall award the 
grant on the basis of the recommenda-
tions of the peer review committee if 
the actions of the committee are con-
sistent with Federal and State law. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 796f–2(d)(2)) 

§ 366.38 What are the procedures for 
review of centers? 

(a) The Director shall, in accordance 
with section 723(g)(1) and (h) of the 
Act, periodically review each center re-
ceiving funds under section 723 of the 
Act to determine whether the center is 
in compliance with the standards and 
assurances in section 725 (b) and (c) of 
the Act and subparts F and G of this 
part. 

(b) The periodic reviews of centers re-
quired by paragraph (a) of this section 
must include annual on-site compli-
ance reviews of at least 15 percent of 
the centers assisted under section 723 
of the Act in that State in each year. 

(c) Each team that conducts an on- 
site compliance review of a center shall 
include at least one person who is not 
an employee of the designated State 
agency, who has experience in the oper-
ation of centers, and who is jointly se-
lected by the Director and the chair-
person of the SILC, or other individual 
designated by the SILC to act on behalf 
of and at the direction of the SILC. 

(d) A copy of each review under this 
section shall be provided to the Sec-
retary and the SILC. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 711(c) and 796f–2(g)(1) 
and (h)) 

Subpart E—Enforcement and 
Appeals Procedures 

§ 366.39 What procedures does the Sec-
retary use for enforcement? 

(a) If the Secretary determines that 
any center receiving funds under this 
part is not in compliance with the 
standards and assurances in section 725 
(b) and (c) of the Act and subparts F 
and G of this part, the Secretary imme-
diately notifies the center, by certified 
mail, return receipt requested, or other 
means that provide proof of receipt, 
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that the center is out of compliance. 
The Secretary also offers technical as-
sistance to the center to develop a cor-
rective action plan to comply with the 
standards and assurances. 

(b) The Secretary terminates all 
funds under section 721 of the Act to 
that center 90 days after the date of 
the notification required by paragraph 
(a) of this section unless— 

(1) The center submits, within 90 
days after receiving the notification 
required by paragraph (a) of this sec-
tion, a corrective action plan to 
achieve compliance that is approved by 
the Secretary; or 

(2) The center requests a hearing pur-
suant to paragraph (c) or (d) of this 
section. 

(c) If the Secretary does not approve 
a center’s corrective action plan sub-
mitted pursuant to paragraph (b)(1) of 
this section, the center has 30 days 
from receipt of the Secretary’s written 
notice of disapproval of the center’s 
corrective action plan to request a 
hearing by submitting a formal written 
request that gives the reasons why the 
center believes that the Secretary 
should have approved the center’s cor-
rective action plan. 

(d) If the center does not submit a 
corrective action plan to the Sec-
retary, the center has 90 days after re-
ceiving the notification required by 
paragraph (a) of this section to request 
a hearing by submitting a formal writ-
ten request that gives the reasons why 
the center believes that the Secretary 
should have found the center in compli-
ance with the standards and assurances 
in section 725 (b) and (c) of the Act and 
subparts F and G of this part. 

(e) The date of filing a formal written 
request for a hearing to the Secretary 
under paragraph (c) or (d) of this sec-
tion is determined in a manner con-
sistent with the requirements of 34 
CFR 81.12. 

(f) The Secretary issues a written de-
cision to terminate funds to the center 
if, after providing reasonable notice 
and an opportunity for a hearing, the 
Secretary finds that— 

(1) The center receiving funds under 
this part is not in compliance with the 
standards and assurances in section 725 
(b) and (c) of the Act and subparts F 
and G of this part; or 

(2) The center’s corrective action 
plan submitted under paragraph (b)(1) 
of this section cannot be approved. 

(g) The Secretary’s decision to termi-
nate funds to a center pursuant to 
paragraph (f) of this section takes ef-
fect upon issuance. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 711(c) and 796f–1(g)) 

§ 366.40 How does the Director initiate 
enforcement procedures? 

(a) If the Director determines that 
any center receiving funds under this 
part is not in compliance with the 
standards and assurances in section 725 
(b) and (c) of the Act and subparts F 
and G of this part, the Director shall 
immediately provide the center, by 
certified mail, return receipt re-
quested, or other means that provide 
proof of receipt, with an initial written 
notice that the center is out of compli-
ance with the standards and assurances 
and that the Director will terminate 
the center’s funds or take other pro-
posed significant adverse action 
against the center 90 days after the 
center’s receipt of this initial written 
notice. The Director shall provide tech-
nical assistance to the center to de-
velop a corrective action plan to com-
ply with the standards and assurances. 

(b) Unless the center submits, within 
90 days after receiving the notification 
required by paragraph (a) of this sec-
tion, a corrective action plan to 
achieve compliance that is approved by 
the Director or, if appealed, by the Sec-
retary, the Director shall terminate all 
funds under section 723 of the Act to a 
center 90 days after the later of— 

(1) The date that the center receives 
the initial written notice required by 
paragraph (a) of this section; or 

(2) The date that the center receives 
the Secretary’s final decision issued 
pursuant to § 366.46(c) if— 

(i) The center files a formal written 
appeal of the Director’s final written 
decision pursuant to § 366.44(a); or 

(ii) The center files a formal written 
appeal of the decision described in the 
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Director’s initial written notice pursu-
ant to § 366.44(b). 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 711(c) and 796f–2(g) and 
(i)) 

§ 366.41 What must be included in an 
initial written notice from the Di-
rector? 

The initial written notice required by 
§ 366.40(a) must— 

(a) Include, at a minimum, the fol-
lowing: 

(1) The name of the center. 
(2) The reason or reasons for pro-

posing the termination of funds or 
other significant adverse action 
against the center, including any evi-
dence that the center has failed to 
comply with any of the evaluation 
standards or assurances in section 
725(b) and (c) of the Act and subparts F 
and G of this part. 

(3) The effective date of the proposed 
termination of funds or other signifi-
cant adverse action against the center; 

(b) Be given 90 days in advance of the 
date the Director intends to terminate 
a center’s funds or take any other sig-
nificant adverse action against the cen-
ter; 

(c) Inform the center that it has 90 
days from the date the center receives 
the notice to submit a corrective ac-
tion plan; 

(d) Inform the center that it may 
seek mediation and conciliation in ac-
cordance with § 366.40(a) to resolve any 
dispute with the Director within the 90 
days before the proposed termination 
of funds or other significant adverse 
action against the center; and 

(e) Inform the center that, if medi-
ation and conciliation are not success-
ful and the Director does not issue a 
final written decision pursuant to 
§ 366.42, the center may appeal to the 
Secretary the decision described in the 
Director’s initial written notice on or 
after the 90th day, but not later than 
the 120th day, after the center receives 
the Director’s initial decision. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 711(c) and 796f–2 (g) and 
(i)) 

§ 366.42 When does a Director issue a 
final written decision? 

(a) If the center submits a corrective 
action plan in accordance with 
§ 366.40(b), the Director shall provide to 
the center, not later than the 120th day 
after the center receives the Director’s 
initial written notice, a final written 
decision approving or disapproving the 
center’s corrective action plan and in-
forming the center, if appropriate, of 
the termination of the center’s funds 
or any other proposed significant ad-
verse action against the center. 

(b) The Director shall send the final 
written decision to the center by reg-
istered or certified mail, return receipt 
requested, or other means that provide 
a record that the center received the 
Director’s final written decision. 

(c) A Director’s final written decision 
to terminate funds or take any other 
adverse action against a center may 
not take effect until 30 days after the 
date that the center receives it. 

(d) If a center appeals pursuant to 
§ 366.44(a), the Director’s final written 
decision to terminate funds or take 
any other adverse action against a cen-
ter does not take effect until the Sec-
retary issues a final decision. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 711(c) and 796f–2 (g) and 
(i)) 

§ 366.43 What must be included in the 
Director’s final written decision? 

The Director’s final written decision 
to disapprove a center’s corrective ac-
tion plan required by § 366.42 must— 

(a) Address any response from the 
center to the Director’s initial written 
notice to terminate funds or take other 
significant adverse action against the 
center; 

(b) Include a statement of the rea-
sons why the Director could not ap-
prove the corrective action plan; and 

(c) Inform the center of its right to 
appeal to the Secretary the Director’s 
final written decision to terminate 
funds or take any other significant ad-
verse action against the center. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 711(c) and 796f–2 (g) and 
(i)) 
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§ 366.44 How does a center appeal a 
decision included in a Director’s 
initial written notice or a Director’s 
final written decision? 

(a) To obtain the Secretary’s review 
of a Director’s final written decision to 
disapprove a center’s corrective action 
plan submitted pursuant to § 366.40(b), 
the center shall file, within 30 days 
from receipt of the Director’s final 
written decision, a formal written ap-
peal with the Secretary giving the rea-
sons why the center believes that the 
Director should have approved the cen-
ter’s corrective action plan. (Cross-ref-
erence: See § 366.42.) 

(b) To obtain the Secretary’s review 
of a decision described in a Director’s 
initial written notice, a center that 
does not submit a corrective action 
plan to a Director shall file, in accord-
ance with paragraph (c)(1)(i) of this 
section, a formal written appeal with 
the Secretary giving the reasons why 
the center believes that the Director 
should have found the center in compli-
ance with the standards and assurances 
in section 725 (b) and (c) of the Act and 
subparts F and G of this part. 

(c) To appeal to the Secretary a deci-
sion described in a Director’s initial 
written notice or a Director’s final 
written decision to disapprove a cen-
ter’s corrective action plan and to ter-
minate or take other significant ad-
verse action, a center shall file with 
the Secretary— 

(1) A formal written appeal— 
(i) On or after the 90th day but not 

later than the 120th day following a 
center’s receipt of a Director’s initial 
written notice; or 

(ii) On or before the 30th day after a 
center’s receipt of the Director’s final 
written decision to disapprove a cen-
ter’s corrective action plan and to ter-
minate or take other significant ad-
verse action; 

(2) A copy of the corrective action 
plan, if any, submitted to the Director; 
and 

(3) One copy each of any other writ-
ten submissions sent to the Director in 
response to the Director’s initial writ-
ten notice to terminate funds or take 
other significant adverse action 
against the center. 

(d) The date of filing a formal written 
appeal to the Secretary under para-

graph (c) of this section is determined 
in a manner consistent with the re-
quirements of 34 CFR 81.12. 

(e) If the center files a formal written 
appeal with the Secretary, the center 
shall send a separate copy of this ap-
peal to the Director by registered or 
certified mail, return receipt re-
quested, or other means that provide a 
record that the Director received a sep-
arate copy of the center’s written ap-
peal. 

(f) The center’s formal written appeal 
to the Secretary must state why— 

(1) The Director has not met the bur-
den of showing that the center is not in 
compliance with the standards and as-
surances in section 725 (b) and (c) of the 
Act and in subparts F and G of this 
part; 

(2) The corrective action plan, if any, 
should have been approved; or 

(3) The Director has not met the pro-
cedural requirements of §§ 366.40 
through 366.45. 

(g) As part of its submissions under 
this section, the center may request an 
informal meeting with the Secretary at 
which representatives of both parties 
will have an opportunity to present 
their views on the issues raised in the 
appeal. 

(h) A Director’s decision to terminate 
funds that is described in an initial 
written notice or final written decision 
is stayed as of the date (determined 
pursuant to paragraph (d) of this sec-
tion) that the center files a formal 
written appeal with the Secretary. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 711(c) and 796f–2(g)(2) 
and (i)) 

§ 366.45 What must a Director do upon 
receipt of a copy of a center’s for-
mal written appeal to the Sec-
retary? 

(a) If the center files a formal written 
appeal in accordance with § 366.44(c), 
the Director shall, within 15 days of re-
ceipt of the center’s appeal, submit to 
the Secretary one copy each of the fol-
lowing: 

(1) The Director’s initial written no-
tice to terminate funds or take any 
other significant adverse action 
against the center sent to the center. 
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(2) The Director’s final written deci-
sion, if any, to disapprove the center’s 
corrective action plan and to terminate 
the center’s funds or take any other 
significant adverse action against the 
center. 

(3) Any other written documentation 
or submissions the Director wishes the 
Secretary to consider. 

(4) Any other information requested 
by the Secretary. 

(b) As part of its submissions under 
this section, the Director may request 
an informal meeting with the Sec-
retary at which representatives of both 
parties will have an opportunity to 
present their views on the issues raised 
in the appeal. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 711(c) and 796f–2(g)(2) 
and (i)) 

§ 366.46 How does the Secretary re-
view a center’s appeal of a decision 
included in a Director’s initial writ-
ten notice or a Director’s final writ-
ten decision? 

(a) If either party requests a meeting 
under §§ 366.44(g) or 366.45(b), the meet-
ing is to be held within 30 days of the 
date of the Secretary’s receipt of the 
submissions from the Director that are 
required by § 366.45(a). The Secretary 
promptly notifies the parties of the 
date and place of the meeting. 

(b) Within 30 days of the informal 
meeting permitted under paragraph (a) 
of this section or, if neither party has 
requested an informal meeting, within 
60 days of the date of receipt of the 
submissions required from the Director 
by § 366.45(a), the Secretary issues to 
the parties the Secretary’s decision. 

(c) The Secretary reviews a decision 
included in a Director’s initial written 
notice or a Director’s final written de-
cision to disapprove the center’s cor-
rective action plan and to terminate 
the center’s funds or take any other 
significant adverse action against the 
center based on the record submitted 
under §§ 366.44 and 366.45 and may af-
firm or, if the Secretary finds that the 
decision included in a Director’s initial 
written notice or a Director’s final 
written decision is not supported by 
the evidence or is not in accordance 
with the law, may— 

(1) Remand the appeal for further 
findings; or 

(2) Reverse the decision described in 
the Director’s initial written notice or 
the Director’s final written decision to 
disapprove the center’s corrective ac-
tion plan and to terminate funds or 
take any other significant adverse ac-
tion against the center. 

(d) The Secretary sends copies of his 
or her decision to the parties by reg-
istered or certified mail, return receipt 
requested, or other means that provide 
a record of receipt by both parties. 

(e) If the Secretary affirms the deci-
sion described in a Director’s initial 
written notice or the Director’s final 
written decision, the Director’s deci-
sion takes effect on the date of the Sec-
retary’s final decision to affirm. 

(Authority: 29 U.S.C. 711(c) and 796f–2(g)(2) 
and (i)) 

Subpart F—Assurances for Centers 
§ 366.50 What assurances shall a cen-

ter provide and comply with? 
To be eligible for assistance under 

this part, an eligible agency shall pro-
vide satisfactory assurances that— 

(a) The applicant is an eligible agen-
cy; 

(b) The center will be designed and 
operated within local communities by 
individuals with disabilities, including 
an assurance that the center will have 
a board that is the principal governing 
body of the center and a majority of 
which must be composed of individuals 
with significant disabilities; 

(c) The applicant will comply with 
the standards in subpart G; 

(d) The applicant will establish clear 
priorities through— 

(1) Annual and three-year program 
and financial planning objectives for 
the center, including overall goals or a 
mission for the center; 

(2) A work plan for achieving the 
goals or mission, specific objectives, 
service priorities, and types of services 
to be provided; and 

(3) A description that demonstrates 
how the proposed activities of the ap-
plicant are consistent with the most 
recent three-year State plan under sec-
tion 704 of the Act; 

(e) The applicant will use sound orga-
nizational and personnel assignment 
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practices, including taking affirmative 
action to employ and advance in em-
ployment qualified individuals with 
significant disabilities on the same 
terms and conditions required with re-
spect to the employment of individuals 
with disabilities under section 503 of 
the Act; 

(f) The applicant will ensure that the 
majority of the staff, and individuals in 
decision-making positions, of the appli-
cant are individuals with disabilities; 

(g) The applicant will practice sound 
fiscal management, including making 
arrangements for an annual inde-
pendent fiscal audit; 

(h) The applicant will conduct an an-
nual self-evaluation, prepare an annual 
performance report, and maintain 
records adequate to measure perform-
ance with respect to the standards in 
subpart G; 

(i) The annual performance report 
and the records of the center’s perform-
ance required by paragraph (h) of this 
section must each contain information 
regarding, at a minimum— 

(1) The extent to which the center is 
in compliance with the standards in 
section 725(b) of the Act and subpart G 
of this part (Cross-reference: See 
§§ 366.70(a)(2) and 366.73); 

(2) The number and types of individ-
uals with significant disabilities re-
ceiving services through the center; 

(3) The types of services provided 
through the center and the number of 
individuals with significant disabilities 
receiving each type of service; 

(4) The sources and amounts of fund-
ing for the operation of the center; 

(5) The number of individuals with 
significant disabilities who are em-
ployed by, and the number who are in 
management and decision-making posi-
tions in, the center; 

(6) The number of individuals from 
minority populations who are em-
ployed by, and the number who are in 
management and decision-making posi-
tions in, the center; and 

(7) A comparison, if appropriate, of 
the activities of the center in prior 
years with the activities of the center 
in most recent years; 

(j) Individuals with significant dis-
abilities who are seeking or receiving 
services at the center will be notified 
by the center of the existence of, the 

availability of, and how to contact the 
client assistance program; 

(k) Aggressive outreach regarding 
services provided through the center 
will be conducted in an effort to reach 
populations of individuals with signifi-
cant disabilities that are unserved or 
underserved by programs under title 
VII of the Act, especially minority 
groups and urban and rural popu-
lations; 

(l) Staff at centers will receive train-
ing on how to serve unserved and un-
derserved populations, including mi-
nority groups and urban and rural pop-
ulations; 

(m) The center will submit to the 
SILC a copy of its approved grant ap-
plication and the annual performance 
report required under paragraph (h) of 
this section; 

(n) The center will prepare and sub-
mit to the DSU, if the center received 
a grant from the Director, or to the 
Secretary, if the center received a 
grant from the Secretary, within 90 
days of the end of each fiscal year, the 
annual performance report that is re-
quired to be prepared pursuant to para-
graph (h) of this section and that con-
tains the information described in 
paragraph (i) of this section; and 

(o) An IL plan as described in section 
704(e) of the Act will be developed for 
each individual who will receive serv-
ices under this part unless the indi-
vidual signs a waiver stating that an 
IL plan is unnecessary. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 796f–4) 

Subpart G—Evaluation Standards 
and Compliance Indicators 

SOURCE: 60 FR 39221, Aug. 1, 1995, unless 
otherwise noted. 

§ 366.60 What are the project evalua-
tion standards? 

To be eligible to receive funds under 
this part, an applicant must agree to 
comply with the following evaluation 
standards: 

(a) Evaluation standard 1—Philosophy. 
The center shall promote and practice 
the IL philosophy of— 
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(1) Consumer control of the center re-
garding decisionmaking, service deliv-
ery, management, and establishment of 
the policy and direction of the center; 

(2) Self-help and self-advocacy; 
(3) Development of peer relationships 

and peer role models; 
(4) Equal access of individuals with 

significant disabilities to all of the 
center’s services, programs, activities, 
resources, and facilities, whether pub-
licly or privately funded, without re-
gard to the type of significant dis-
ability of the individual; and 

(5) Promoting equal access of individ-
uals with significant disabilities to all 
services, programs, activities, re-
sources, and facilities in society, 
whether public or private, and regard-
less of funding source, on the same 
basis that access is provided to other 
individuals with disabilities and to in-
dividuals without disabilities. 

(b) Evaluation standard 2—Provision of 
services. (1) The center shall provide IL 
services to individuals with a range of 
significant disabilities. 

(2) The center shall provide IL serv-
ices on a cross-disability basis (i.e., for 
individuals with all different types of 
significant disabilities, including indi-
viduals with significant disabilities 
who are members of populations that 
are unserved or underserved by pro-
grams under title VII of this Act). 

(3) The center shall determine eligi-
bility for IL services. The center may 
not base eligibility on the presence of 
any one specific significant disability. 

(c) Evaluation standard 3—Independent 
living goals. The center shall facilitate 
the development and achievement of IL 
goals selected by individuals with sig-
nificant disabilities who seek assist-
ance in the development and achieve-
ment of IL goals from the center. 

(d) Evaluation standard 4—Community 
options. The center shall conduct ac-
tivities to increase the availability and 
improve the quality of community op-
tions for IL to facilitate the develop-
ment and achievement of IL goals by 
individuals with significant disabil-
ities. 

(e) Evaluation standard 5—Independent 
living core services. The center shall pro-
vide IL core services and, as appro-
priate, a combination of any other IL 

services specified in section 7(30)(B) of 
the Act. 

(f) Evaluation standard 6—Activities to 
increase community capacity. The center 
shall conduct activities to increase the 
capacity of communities within the 
service area of the center to meet the 
needs of individuals with significant 
disabilities. 

(g) Evaluation standard 7—Resource 
development activities. The center shall 
conduct resource development activi-
ties to obtain funding from sources 
other than chapter 1 of title VII of the 
Act. 

(Authority: 29 U.S.C. 796f–4) 

§ 366.61 What are the compliance indi-
cators? 

(a) The compliance indicators estab-
lish the activities that a center shall 
carry out to demonstrate minimum 
compliance with the evaluation stand-
ards in § 366.60. 

(b) If a center fails to satisfy any one 
of the indicators, the center is out of 
compliance with the evaluation stand-
ards. 

(Authority: 20 U.S.C. 796d–1(b)) 

§ 366.62 What are the requirements for 
continuation funding? 

(a) To be eligible to receive a con-
tinuation award for the third or any 
subsequent year of a grant, a center 
shall— 

(1) Have complied fully during the 
previous project year with all of the 
terms and conditions of its grant; 

(2) Provide adequate evidence in its 
most recent annual performance report 
that the center is in minimum compli-
ance with the evaluation standards in 
§ 366.60 (Cross-reference: See §§ 366.50 (h) 
and (i) and 34 CFR 75.118(a)); and 

(3) Meet the requirements in this 
part 366. 

(b) If a recipient receives funding for 
more than one center, each individual 
center that receives a continuation 
award shall meet the requirements of 
paragraph (a) of this section. 

(Approved by the Office of Management and 
Budget under control number 1820–0606) 

(Authority: 29 U.S.C. 711(c), 796d–1(b), 796e, 
and 796f–4) 
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§ 366.63 What evidence must a center 
present to demonstrate that it is in 
minimum compliance with the eval-
uation standards? 

(a) Compliance indicator 1—Philos-
ophy—(1) Consumer control. (i) The cen-
ter shall provide evidence in its most 
recent annual performance report 
that— 

(A) Individuals with significant dis-
abilities constitute more than 50 per-
cent of the center’s governing board; 
and 

(B) Individuals with disabilities con-
stitute more than 50 percent of the cen-
ter’s— 

(1) Employees in decisionmaking po-
sitions; and 

(2) Employees in staff positions. 
(ii) A center may exclude personal as-

sistants, readers, drivers, and inter-
preters employed by the center from 
the requirement in paragraph (a)(1)(B) 
of this section. 

(iii) The determination that over 50 
percent of a center’s employees in deci-
sionmaking and staff positions are in-
dividuals with disabilities must be 
based on the total number of hours (ex-
cluding any overtime) for which em-
ployees are actually paid during the 
last six-month period covered by the 
center’s most recent annual perform-
ance report. However, a center must in-
clude in this determination its employ-
ees who are on unpaid family or mater-
nity leave during this six-month pe-
riod. 

(2) Self-help and self-advocacy. The 
center shall provide evidence in its 
most recent annual performance report 
that it promotes self-help and self-ad-
vocacy among individuals with signifi-
cant disabilities (e.g., by conducting 
activities to train individuals with sig-
nificant disabilities in self-advocacy). 

(3) Development of peer relationships 
and peer role models. The center shall 
provide evidence in its most recent an-
nual performance report that it pro-
motes the development of peer rela-
tionships and peer role models among 
individuals with significant disabilities 
(e.g., by using individuals with signifi-
cant disabilities who have achieved IL 
goals [whether the goals were achieved 
independently or through assistance 
and services provided by a center] as 
instructors [volunteer or paid] in its 

training programs or as peer coun-
selors). 

(4) Equal access. The center shall pro-
vide evidence in its most recent annual 
performance report that it— 

(i) Ensures equal access of individ-
uals with significant disabilities, in-
cluding communication and physical 
access, to the center’s services, pro-
grams, activities, resources, and facili-
ties, whether publicly or privately 
funded. Equal access, for purposes of 
this paragraph, means that the same 
access is provided to any individual 
with a significant disability regardless 
of the individual’s type of significant 
disability. 

(ii) Advocates for and conducts ac-
tivities that promote the equal access 
to all services, programs, activities, re-
sources, and facilities in society, 
whether public or private, and regard-
less of funding source, for individuals 
with significant disabilities. Equal ac-
cess, for purposes of this paragraph, 
means that the same access provided to 
individuals without disabilities is pro-
vided in the center’s service area to in-
dividuals with significant disabilities. 

(5) Alternative formats. To ensure that 
a center complies with § 366.63(a)(4) and 
for effective communication, a center 
shall make available in alternative for-
mats, as appropriate, all of its written 
policies and materials and IL services. 

(b) Compliance indicator 2—Provision of 
services on a cross-disability basis. The 
center shall provide evidence in its 
most recent annual performance report 
that it— 

(1) Provides IL services to eligible in-
dividuals or groups of individuals with-
out restrictions based on the particular 
type or types of significant disability 
of an individual or group of individuals, 
unless the restricted IL service (other 
than the IL core services) is unique to 
the significant disability of the indi-
viduals to be served; 

(2) Provides IL services to individuals 
with a diversity of significant disabil-
ities and individuals who are members 
of populations that are unserved or un-
derserved by programs under title VII 
of the Act; and 

(3) Provides IL core services to indi-
viduals with significant disabilities in 
a manner that is neither targeted nor 
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limited to a particular type of signifi-
cant disability. 

(c) Compliance indicator 3—Inde-
pendent living goals. (1) The center shall 
provide evidence in its most recent an-
nual performance report that it— 

(i) Maintains a consumer service 
record that meets the requirements of 
34 CFR 364.53 for each consumer; 

(ii) Facilitates the development and 
achievement of IL goals selected by in-
dividuals with significant disabilities 
who request assistance from the cen-
ter; 

(iii) Provides opportunities for con-
sumers to express satisfaction with the 
center’s services and policies in facili-
tating their achievement of IL goals 
and provides any results to its gov-
erning board and the appropriate SILC; 
and 

(iv) Notifies all consumers of their 
right to develop or waive the develop-
ment of an IL plan (ILP). 

(2) The center shall provide evidence 
in its most recent annual performance 
report that the center maintains 
records on— 

(i) The IL goals that consumers re-
ceiving services at the center believe 
they have achieved; 

(ii) The number of ILPs developed by 
consumers receiving services at the 
center; and 

(iii) The number of waivers signed by 
consumers receiving services at the 
center stating that an ILP is unneces-
sary. 

(d) Compliance indicator 4—Community 
options and community capacity. The 
center shall provide evidence in its 
most recent annual performance report 
that, during the project year covered 
by the center’s most recent annual per-
formance report, the center promoted 
the increased availability and im-
proved quality of community-based 
programs that serve individuals with 
significant disabilities and promoted 
the removal of any existing architec-
tural, attitudinal, communication, en-
vironmental, or other type of barrier 
that prevents the full integration of 
these individuals into society. This evi-
dence must demonstrate that the cen-
ter performed at least one activity in 
each of the following categories: 

(1) Community advocacy. 

(2) Technical assistance to the com-
munity on making services, programs, 
activities, resources, and facilities in 
society accessible to individuals with 
significant disabilities. 

(3) Public information and education. 
(4) Aggressive outreach to members 

of populations of individuals with sig-
nificant disabilities that are unserved 
or underserved by programs under title 
VII of the Act in the center’s service 
area. 

(5) Collaboration with service pro-
viders, other agencies, and organiza-
tions that could assist in improving 
the options available for individuals 
with significant disabilities to avail 
themselves of the services, programs, 
activities, resources, and facilities in 
the center’s service area. 

(e) Compliance indicator 5—IL core 
services and other IL services. The center 
shall provide evidence in its most re-
cent annual performance report that it 
provides— 

(1) Information and referral services 
to all individuals who request this type 
of assistance or services from the cen-
ter in formats accessible to the indi-
vidual requesting these services; and 

(2) As appropriate in response to re-
quests from individuals with signifi-
cant disabilities who are eligible for IL 
services from the center, the following 
services: 

(i) IL skills training. 
(ii) Peer counseling (including cross- 

disability peer counseling). 
(iii) Individual and systems advo-

cacy. 
(iv) A combination, as appropriate, of 

any two or more of the IL services de-
fined in section 7(30)(B) of the Act. 

(f) Compliance indicator 6—Resource 
development activities. The center shall 
provide evidence in its most recent an-
nual performance report that it has 
conducted resource development ac-
tivities within the period covered by 
the performance report to obtain fund-
ing from sources other than chapter 1 
of title VII of the Act. 

(Approved by the Office of Management and 
Budget under control number 1820–0606) 

(Authority: 29 U.S.C. 711(c), 796d–1(b), and 
796f–4) 
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