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Explanation 

The Code of Federal Regulations is a codification of the general and permanent 
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent 
broad areas subject to Federal regulation. Each title is divided into chapters 
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas. 

Each volume of the Code is revised at least once each calendar year and issued 
on a quarterly basis approximately as follows: 

Title 1 through Title 16..............................................................as of January 1 
Title 17 through Title 27 .................................................................as of April 1 
Title 28 through Title 41 ..................................................................as of July 1 
Title 42 through Title 50.............................................................as of October 1 

The appropriate revision date is printed on the cover of each volume. 

LEGAL STATUS 

The contents of the Federal Register are required to be judicially noticed (44 
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text 
of the original documents (44 U.S.C. 1510). 

HOW TO USE THE CODE OF FEDERAL REGULATIONS 

The Code of Federal Regulations is kept up to date by the individual issues 
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule. 

To determine whether a Code volume has been amended since its revision date 
(in this case, July 1, 2007), consult the ‘‘List of CFR Sections Affected (LSA),’’ 
which is issued monthly, and the ‘‘Cumulative List of Parts Affected,’’ which 
appears in the Reader Aids section of the daily Federal Register. These two lists 
will identify the Federal Register page number of the latest amendment of any 
given rule. 

EFFECTIVE AND EXPIRATION DATES 

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for 
the regulations are referred to by volume number and page number of the Federal 
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the 
actual effective date. In instances where the effective date is beyond the cut- 
off date for the Code a note has been inserted to reflect the future effective 
date. In those instances where a regulation published in the Federal Register 
states a date certain for expiration, an appropriate note will be inserted following 
the text. 

OMB CONTROL NUMBERS 

The Paperwork Reduction Act of 1980 (Pub. L. 96–511) requires Federal agencies 
to display an OMB control number with their information collection request. 
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as 
close as possible to the applicable recordkeeping or reporting requirements. 

OBSOLETE PROVISIONS 

Provisions that become obsolete before the revision date stated on the cover 
of each volume are not carried. Code users may find the text of provisions in 
effect on a given date in the past by using the appropriate numerical list of 
sections affected. For the period before January 1, 2001, consult either the List 
of CFR Sections Affected, 1949–1963, 1964–1972, 1973–1985, or 1986–2000, published 
in 11 separate volumes. For the period beginning January 1, 2001, a ‘‘List of CFR 
Sections Affected’’ is published at the end of each CFR volume. 

INCORPORATION BY REFERENCE 

What is incorporation by reference? Incorporation by reference was established 
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register 
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (5 U.S.C. 
552(a)). This material, like any other properly issued regulation, has the force 
of law. 

What is a proper incorporation by reference? The Director of the Federal Register 
will approve an incorporation by reference only when the requirements of 1 CFR 
part 51 are met. Some of the elements on which approval is based are: 

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register. 

(b) The matter incorporated is in fact available to the extent necessary to 
afford fairness and uniformity in the administrative process. 

(c) The incorporating document is drafted and submitted for publication in 
accordance with 1 CFR part 51. 

Properly approved incorporations by reference in this volume are listed in the 
Finding Aids at the end of this volume. 

What if the material incorporated by reference cannot be found? If you have any 
problem locating or obtaining a copy of material listed in the Finding Aids of 
this volume as an approved incorporation by reference, please contact the agency 
that issued the regulation containing that incorporation. If, after contacting the 
agency, you find the material is not available, please notify the Director of the 
Federal Register, National Archives and Records Administration, Washington DC 
20408, or call 202-741-6010. 

CFR INDEXES AND TABULAR GUIDES 

A subject index to the Code of Federal Regulations is contained in a separate 
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS. 
This volume contains the Parallel Table of Statutory Authorities and Agency 
Rules (Table I). A list of CFR titles, chapters, and parts and an alphabetical 
list of agencies publishing in the CFR are also included in this volume. 

An index to the text of ‘‘Title 3—The President’’ is carried within that volume. 
The Federal Register Index is issued monthly in cumulative form. This index 

is based on a consolidation of the ‘‘Contents’’ entries in the daily Federal Reg-
ister. 

A List of CFR Sections Affected (LSA) is published monthly, keyed to the 
revision dates of the 50 CFR titles. 
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REPUBLICATION OF MATERIAL 

There are no restrictions on the republication of textual material appearing 
in the Code of Federal Regulations. 

INQUIRIES 

For a legal interpretation or explanation of any regulation in this volume, 
contact the issuing agency. The issuing agency’s name appears at the top of 
odd-numbered pages. 

For inquiries concerning CFR reference assistance, call 202-741-6000 or write 
to the Director, Office of the Federal Register, National Archives and Records 
Administration, Washington, DC 20408 or e-mail fedreg.info@nara.gov. 

SALES 

The Government Printing Office (GPO) processes all sales and distribution of 
the CFR. For payment by credit card, call toll-free, 866-512-1800 or DC area, 202- 
512-1800, M-F, 8 a.m. to 4 p.m. e.s.t. or fax your order to 202-512-2250, 24 hours 
a day. For payment by check, write to the Superintendent of Documents, Attn: 
New Orders, P.O. Box 371954, Pittsburgh, PA 15250-7954. For GPO Customer Service 
call 202-512-1803. 

ELECTRONIC SERVICES 

The full text of the Code of Federal Regulations, the LSA (List of CFR Sections 
Affected), The United States Government Manual, the Federal Register, Public 
Laws, Public Papers, Weekly Compilation of Presidential Documents and the Pri-
vacy Act Compilation are available in electronic format at www.gpoaccess.gov/ 
nara (‘‘GPO Access’’). For more information, contact Electronic Information Dis-
semination Services, U.S. Government Printing Office. Phone 202-512-1530, or 888- 
293-6498 (toll-free). E-mail, gpoaccess@gpo.gov. 

The Office of the Federal Register also offers a free service on the National 
Archives and Records Administration’s (NARA) World Wide Web site for public 
law numbers, Federal Register finding aids, and related information. Connect 
to NARA’s web site at www.archives.gov/federal-register. The NARA site also con-
tains links to GPO Access. 

RAYMOND A. MOSLEY, 

Director, 

Office of the Federal Register. 

July 1, 2007. 
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THIS TITLE 

Title 34—EDUCATION is presently composed of three volumes (parts 1 to 299, 
parts 300 to 399, and part 400 to End). The contents of these volumes represent 
all regulations codified under this title of the CFR as of July 1, 2007. 

For this volume, Elmer Barksdale was Chief Editor. The Code of Federal Regu-
lations publication program is under the direction of Frances D. McDonald, as-
sisted by Ann Worley. 
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PART 400—VOCATIONAL AND AP-
PLIED TECHNOLOGY EDUCATION 
PROGRAMS—GENERAL PROVI-
SIONS 

Sec. 
400.1 What is the purpose of the Vocational 

and Applied Technology Education Pro-
grams? 

400.2 What programs are governed by these 
regulations? 

400.3 What other regulations apply to the 
Vocational and Applied Technology Edu-
cation Programs? 

400.4 What definitions apply to the Voca-
tional and Applied Technology Education 
Programs? 

400.5 Under what conditions may funds 
under the Act be used for the joint fund-
ing of programs? 

400.6 What are the requirements for estab-
lishing a State Committee of Practi-
tioners? 

400.7 What are the provisions governing the 
issuance of State core standards and 
measures of performance and State rules 
or regulations? 

400.8 What are the provisions governing stu-
dent assistance? 

400.9 What additional requirements govern 
the Vocational and Applied Technology 
Education Programs? 

400.10 What are the reporting requirements? 

AUTHORITY: 20 U.S.C. 2301 et seq., unless 
otherwise noted. 

SOURCE: 57 FR 36724, Aug. 14, 1992, unless 
otherwise noted. 

§ 400.1 What is the purpose of the Vo-
cational and Applied Technology 
Education Programs? 

(a) The purpose of the Vocational and 
Applied Technology Education Pro-
grams is to make the United States 
more competitive in the world econ-
omy by developing more fully the aca-
demic and occupational skills of all 
segments of the population. 

(b) The purpose will be achieved prin-
cipally through concentrating re-
sources on improving educational pro-
grams leading to academic and occupa-
tional skill competencies needed to 
work in a technologically advanced so-
ciety. 

(Authority: 20 U.S.C. 2301) 

§ 400.2 What programs are governed 
by these regulations? 

The regulations in this part apply to 
the Vocational and Applied Technology 
Education Programs as follows: 

(a) State-administered programs. (1) 
State Vocational and Applied Tech-
nology Education Program (34 CFR 
part 403). 

(2) State-Administered Tech-Prep 
Education Program (34 CFR part 406). 

(3) Supplementary State Grants Pro-
gram (34 CFR part 407). 

(b) National discretionary programs. (1) 
Indian Vocational Education Program 
(34 CFR part 401). 

(2) Native Hawaiian Vocational Edu-
cation Program (34 CFR part 402). 

(3) National Tech-Prep Education 
Program (34 CFR part 405). 

(4) Community Education Employ-
ment Centers Program (34 CFR part 
408). 

(5) Vocational Education Lighthouse 
Schools Program (34 CFR part 409). 

(6) Tribally Controlled Postsecondary 
Vocational Institutions Program (34 
CFR part 410). 

(7) Vocational Education Research 
Program (34 CFR part 411). 

(8) National Network for Curriculum 
Coordination in Vocational and Tech-
nical Education (34 CFR part 412). 

(9) National Center or Centers for Re-
search in Vocational Education (34 
CFR part 413). 

(10) Materials Development in Tele-
communications Program (34 CFR part 
414). 

(11) Demonstration Centers for the 
Training of Dislocated Workers Pro-
gram (34 CFR part 415). 

(12) Vocational Education Training 
and Study Grants Program (34 CFR 
part 416). 

(13) Vocational Education Leadership 
Development Awards Program (34 CFR 
part 417). 

(14) Vocational Educator Training 
Fellowships Program (34 CFR part 418). 

(15) Internships for Gifted and Tal-
ented Vocational Education Students 
Program (34 CFR part 419). 

(16) Business and Education Stand-
ards Program (34 CFR part 421). 

(17) Educational Programs for Fed-
eral Correctional Institutions (34 CFR 
part 422). 
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(18) Vocational Education Dropout 
Prevention Program (34 CFR part 423). 

(19) Model Centers of Regional Train-
ing for Skilled Trades Program (34 CFR 
part 424). 

(20) Demonstration Projects for the 
Integration of Vocational and Aca-
demic Learning Program (34 CFR part 
425). 

(21) Cooperative Demonstration Pro-
grams (34 CFR part 426). 

(22) Bilingual Vocational Training 
Program (34 CFR part 427). 

(23) Bilingual Vocational Instructor 
Training Program (34 CFR part 428). 

(24) Bilingual Materials, Methods, 
and Techniques Program (34 CFR part 
429). 

(Authority: 20 U.S.C. 2301 et seq.) 

§ 400.3 What other regulations apply to 
the Vocational and Applied Tech-
nology Education Programs? 

The following regulations apply to 
the Vocational and Applied Technology 
Education Programs: 

(a) The Education Department Gen-
eral Administrative Regulations 
(EDGAR) as follows: 

(1) 34 CFR part 74 (Administration of 
Grants to Institutions of Higher Edu-
cation, Hospitals, and Nonprofit Orga-
nizations). 

(2) 34 CFR part 75 (Direct Grant Pro-
grams) (applicable to parts 401, 402, 405, 
408, 409, 410, 411, 412, 413, 414, 415, 416, 
417, 418, 419, 421, 422, 423, 424, 425, 426, 
427, 428, and 429 except that 34 CFR 
75.720(b) does not apply to performance 
reports under parts 401, 402, 405, 408, 
409, 412, 413, 415, 416, 417, 419, 422, 423, 
424, 425, 426, 427, and 428, and to finan-
cial reports under parts 412 and 413). 

(3) 34 CFR part 76 (State-Adminis-
tered Programs) (applicable to parts 
403, 406, and 407). 

(4) 34 CFR part 77 (Definitions that 
Apply to Department Regulations). 

(5) 34 CFR part 79 (Intergovernmental 
Review of Department of Education 
Programs and Activities) (not applica-
ble to parts 401, 410, 411, 413, 418, and 
419). 

(6) 34 CFR part 80 (Uniform Adminis-
trative Requirements for Grants and 
Cooperative Agreements to State and 
Local Governments). 

(7) 34 CFR part 81 (General Education 
Provisions Act—Enforcement). 

(8) 34 CFR part 82 (New Restrictions 
on Lobbying) (not applicable to parts 
401 and 410). 

(9) 34 CFR part 85 (Governmentwide 
Debarment and Suspension (Non-
procurement) and Governmentwide Re-
quirements for Drug-Free Workplace 
(Grants)). 

(10) 34 CFR part 86 (Drug-Free 
Schools and Campuses). 

(b) The Federal Acquisition Regula-
tion (FAR) in 48 CFR chapter 1 and the 
Education Department Acquisition 
Regulation (EDAR) in 48 CFR chapter 
34 (applicable to contracts under parts 
401, 402, 411, 412, 426, 427, 428, and 429). 

(c) The regulations in this part 400. 
(d) The regulations in 34 CFR parts 

401, 402, 403, 405, 406, 407, 408, 409, 410, 
411, 412, 413, 414, 415, 416, 417, 418, 419, 
421, 422, 423, 424, 425, 426, 427, 428, and 
429. 

(Authority: 20 U.S.C. 2301 et seq.) 

§ 400.4 What definitions apply to the 
Vocational and Applied Technology 
Education Programs? 

(a) Definitions in EDGAR. The fol-
lowing terms used in regulations for 
the Vocational and Applied Technology 
Education Programs are defined in 34 
CFR 77.1: 

Acquisition 
Applicant 
Application 
Award 
Budget 
Contract 
Department 
EDGAR 
Elementary school 
Facilities 
Federally recognized Indian tribal govern-

ment 
Fiscal year 
Grant 
Grantee 
Grant period 
Nonprofit 
Private 
Project 
Public 
Recipient 
Secondary school 
Secretary 
State educational agency 
Subgrant 
Subgrantee 
Supplies 
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Off. of Voc. and Adult Education, Education § 400.4 

(b) Other definitions. The following 
definitions also apply to the regula-
tions for Vocational and Applied Tech-
nology Education Programs. 

Act means the Carl D. Perkins Voca-
tional and Applied Technology Edu-
cation Act (20 U.S.C. 2301 et seq.), as 
amended by Public Law 101–392, 104 
Stat. 753 (1990), and Public Law 102–103, 
105 Stat. 497 (1991), unless otherwise in-
dicated. 

Administration means activities of a 
State necessary for the proper and effi-
cient performance of its duties under 
the Act, including supervision, but not 
including curriculum development ac-
tivities, personnel development, or re-
search activities. 

All aspects of an industry includes, 
with respect to a particular industry 
that a student is preparing to enter, 
planning, management, finances, tech-
nical and production skills, underlying 
principles of technology, labor and 
community issues, health and safety, 
and environmental issues related to 
that industry. 

Americans with Disabilities Act of 1990 
or ADA mean the Act in 42 U.S.C. 12101 
et seq. 

Apprenticeship training program means 
a program registered with the Depart-
ment of Labor or the State apprentice-
ship agency in accordance with the Act 
of August 16, 1937, known as the Na-
tional Apprenticeship Act (29 U.S.C. 
50), that is conducted or sponsored by 
an employer, a group of employers, or 
a joint apprenticeship committee rep-
resenting both employers and a union, 
and that contains all terms and condi-
tions for the qualification, recruit-
ment, selection, employment, and 
training of apprentices. 

Area vocational education school 
means— 

(1) A specialized high school used ex-
clusively or principally for the provi-
sion of vocational education to individ-
uals who are available for study in 
preparation for entering the labor mar-
ket; 

(2) The department of a high school 
exclusively or principally used for pro-
viding vocational education in not less 
than five different occupational fields 
to individuals who are available for 
study in preparation for entering the 
labor market; 

(3) A technical institute or voca-
tional school used exclusively or prin-
cipally for the provision of vocational 
education to individuals who have 
completed or left high school and who 
are available for study in preparation 
for entering the labor market; or 

(4) The department or division of a 
junior college, community college, or 
university that operates under the 
policies of the State board and provides 
vocational education in not less than 
five different occupational fields lead-
ing to immediate employment but not 
necessarily leading to a baccalaureate 
degree, if, in the case of a school, de-
partment, or division described in para-
graph (3) of this definition or in this 
paragraph, it admits as regular stu-
dents both individuals who have com-
pleted high school and individuals who 
have left high school. 

Career guidance and counseling means 
programs that— 

(1) Pertain to the body of subject 
matter and related techniques and 
methods organized for the development 
in individuals of career awareness, ca-
reer planning, career decision-making, 
placement skills, and knowledge and 
understanding of local, State, and na-
tional occupational, educational, and 
labor market needs, trends, and oppor-
tunities; and 

(2) Assist those individuals in making 
and implementing informed edu-
cational and occupational choices. 

Chapter 1 means chapter 1 of title I of 
the Elementary and Secondary Edu-
cation Act of 1965, as amended (20 
U.S.C. 2701 et seq.). 

Coherent sequence of courses means a 
series of courses in which vocational 
and academic education are integrated, 
and which directly relates to, and leads 
to, both academic and occupational 
competencies. The term includes com-
petency-based education, academic 
education, and adult training or re-
training, including sequential units en-
compassed within a single adult re-
training course, that otherwise meet 
the requirements of this definition. 

Community-based organization means a 
private nonprofit organization of dem-
onstrated effectiveness that is rep-
resentative of communities or signifi-
cant segments of communities and that 

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00019 Fmt 8010 Sfmt 8010 Y:\SGML\211134.XXX 211134



10 

34 CFR Ch. IV (7–1–07 Edition) § 400.4 

provides job training services (for ex-
ample, Opportunities Industrialization 
Centers, the National Urban League, 
SER-Jobs for Progress, United Way of 
America, Mainstream, the National 
Puerto Rican Forum, National Council 
of La Raza, WAVE, Inc., Jobs for 
Youth, organizations operating career 
intern programs, neighborhood groups 
and organizations, community action 
agencies, community development cor-
porations, vocational rehabilitation or-
ganizations, rehabilitation facilities 
(as defined in section 7(10) of the Reha-
bilitation Act of 1973 (29 U.S.C. 706(10)), 
agencies serving youth, agencies serv-
ing individuals with disabilities, in-
cluding disabled veterans, agencies 
serving displaced homemakers, union- 
related organizations, and employer-re-
lated nonprofit organizations), and an 
organization of demonstrated effective-
ness serving non-reservation Indians 
(including the National Urban Indian 
Council), as well as tribal governments 
and Native Alaskan groups. 

(Authority: 20 U.S.C. 2471(6); 41 U.S.C. 1503(5)) 

Construction includes construction of 
new buildings and acquisition, expan-
sion, remodeling, and alteration of ex-
isting buildings, and includes site grad-
ing and improvement and architect 
fees. 

Cooperative education means a method 
of instruction of vocational education 
for individuals who, through written 
cooperative arrangements between the 
school and employers, receive instruc-
tion, including required academic 
courses and related vocational instruc-
tion by alternation of study in school 
with a job in any occupational field. 
The two experiences must be planned 
and supervised by the school and em-
ployers so that each contributes to the 
student’s education and employability. 
Work periods and school attendance 
may be on alternate half days, full 
days, weeks, or other periods of time in 
fulfilling the cooperative program. 

Criminal offender means any indi-
vidual who is charged with, or con-
victed of, any criminal offense, includ-
ing a youth offender or a juvenile of-
fender. 

Correctional institution means any— 
(1) Prison; 
(2) Jail; 

(3) Reformatory; 
(4) Work farm; 
(5) Detention center; or 
(6) Halfway house, community-based 

rehabilitation center, or any other 
similar institution designed for the 
confinement or rehabilitation of crimi-
nal offenders. 

Curriculum materials means instruc-
tional and related or supportive mate-
rial, including materials using ad-
vanced learning technology, in any oc-
cupational field that is designed to 
strengthen the academic foundation 
and prepare individuals for employ-
ment at the entry level or to upgrade 
occupational competencies of those 
previously or presently employed in 
any occupational field, and appropriate 
counseling and guidance material. 

Disadvantaged refers to individuals 
(other than individuals with disabil-
ities) who have economic or academic 
disadvantages and who require special 
services and assistance in order to en-
able these individuals to succeed in vo-
cational education programs. This 
term includes individuals who are 
members of economically disadvan-
taged families, migrants, individuals of 
limited English proficiency, and indi-
viduals who are dropouts from, or who 
are identified as potential dropouts 
from, secondary school. For the pur-
pose of this definition, an individual 
who scores at or below the 25th per-
centile on a standardized achievement 
or aptitude test, whose secondary 
school grades are below 2.0 on a 4.0 
scale (on which the grade ‘‘A’’ equals 
4.0), or who fails to attain minimum 
academic competencies may be consid-
ered ‘‘academically disadvantaged.’’ 
The definition does not include individ-
uals with learning disabilities. 

Displaced homemaker means an indi-
vidual who— 

(1) Is an adult; 
(2) Has worked as an adult primarily 

without remuneration to care for the 
home and family, and for that reason 
has diminished marketable skills; and 

(3)(i) Has been dependent on public 
assistance or on the income of a rel-
ative but is no longer supported by 
that income; 

(ii) Is a parent whose youngest de-
pendent child will become ineligible to 
receive assistance under part A of title 
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IV of the Social Security Act (42 U.S.C. 
601), Aid to Families with Dependent 
Children, within two years of the par-
ent’s application for assistance under 
the Carl D. Perkins Vocational and Ap-
plied Technology Education Act; 

(iii) Is unemployed or underemployed 
and is experiencing difficulty in ob-
taining any employment or suitable 
employment, as appropriate; or 

(iv) Is described in paragraphs (1) and 
(2) of this definition and is a criminal 
offender. 

Economically disadvantaged family or 
individual means a family or individual 
that is— 

(1) Eligible for any of the following: 
(i) The program for Aid to Families 

with Dependent Children under part A 
of title IV of the Social Security Act 
(42 U.S.C. 601). 

(ii) Benefits under the Food Stamp 
Act of 1977 (7 U.S.C. 2011). 

(iii) To be counted for purposes of 
section 1005 of chapter 1 of title I of the 
Elementary and Secondary Education 
Act of 1965, as amended (chapter 1) (20 
U.S.C. 2701). 

(iv) The free or reduced-price meals 
program under the National School 
Lunch Act (42 U.S.C. 1751). 

NOTE TO PARAGRAPH (1)(iv): The National 
School Lunch Act prohibits the identifica-
tion of students by name. However, State 
and local projects may use the total number 
of students participating in a free or re-
duced-priced meals program to determine 
eligibility for projects, services, and activi-
ties under the Vocational and Applied Tech-
nology Education Programs. 

(v) Participation in programs as-
sisted under title II of the JTPA. 

(2) In receipt of a Pell grant or assist-
ance under a comparable State pro-
gram of need-based financial assist-
ance. 

(3) Determined by the Secretary to be 
low-income according to the latest 
available data from the Department of 
Commerce or the Department of Health 
and Human Services Poverty Guide-
lines. 

(4) Identified as low income accord-
ing to other indices of economic status, 
including estimates of those indices, if 
a grantee demonstrates to the satisfac-
tion of the Secretary that those indices 
are more representative of the number 
of economically disadvantaged stu-

dents attending vocational education 
programs. The Secretary determines, 
on a case-by-case basis, whether other 
indices of economic status are more 
representative of the number of eco-
nomically disadvantaged students at-
tending vocational education pro-
grams, taking into consideration, for 
example, the statistical reliability of 
any data submitted by a grantee as 
well as the general acceptance of the 
indices by other agencies in the State 
or local area. 

(Authority: 20 U.S.C. 2341(d)(3)) 

Eligible recipient means, except as 
otherwise provided, a local educational 
agency, an area vocational education 
school, an intermediate educational 
agency, a postsecondary educational 
institution, a State corrections edu-
cational agency, or an eligible institu-
tion as defined in 34 CFR 403.117(a). 

General occupational skills means 
strong experience in, and under-
standing of, all aspects of an industry. 

High technology means state-of-the- 
art computer, microelectronic, hydrau-
lic, pneumatic, laser, nuclear, chem-
ical, telecommunication, and other 
technologies being used to enhance 
productivity in manufacturing, com-
munication, transportation, agri-
culture, mining, energy, commercial, 
and similar economic activity, and to 
improve the provision of health care. 

IDEA means the Individuals with Dis-
abilities Education Act (20 U.S.C. 1400 
et seq.), formerly entitled ‘‘Education 
of the Handicapped Act.’’ 

Individual with disabilities means any 
individual with any disability (as de-
fined in section 3(2) of the Americans 
With Disabilities Act of 1990), which in-
cludes any individual who— 

(1) Has a physical or mental impair-
ment that substantially limits one or 
more of the major life activities of that 
individual; 

(2) Has a record of an impairment de-
scribed in paragraph (1) of this defini-
tion; or 

(3) Is regarded as having an impair-
ment described in paragraph (1) of this 
definition. 

NOTE: This definition necessarily includes 
any individual who has been evaluated under 
part B of the IDEA and determined to be an 
individual with a disability who is in need of 
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special education and related services; and 
any individual who is considered disabled 
under section 504 of the Rehabilitation Act 
of 1973. 

(Authority: 42 U.S.C. 12102(2)) 

Individualized education program 
means a written statement for a dis-
abled individual developed in accord-
ance with sections 612(4) and 614(a)(5) of 
the IDEA (20 U.S.C. 1412(4) and 
1414(a)(5)). 

Institution of higher education. (1) The 
term means an educational institution 
in any State that— 

(i) Admits as regular students only 
persons having a certificate of gradua-
tion from a school providing secondary 
education, or the recognized equivalent 
of such a certificate; 

(ii) Is legally authorized within such 
State to provide a program of edu-
cation beyond secondary education; 

(iii) Provides an educational program 
for which it awards a bachelor’s degree 
or provides not less than a two-year 
program that is acceptable for full 
credit toward such a degree; 

(iv) Is a public or other nonprofit in-
stitution; and 

(v) Is accredited by a nationally rec-
ognized accrediting agency or associa-
tion, or if not so accredited— 

(A) Is an institution with respect to 
which the Secretary has determined 
that there is satisfactory assurance, 
considering the resources available to 
the institution, the period of time, if 
any, during which it has operated, the 
effort it is making to meet accredita-
tion standards, and the purpose for 
which this determination is being 
made, that the institution will meet 
the accreditation standards of such an 
agency or association within a reason-
able time; or 

(B) Is an institution whose credits 
are accepted, on transfer, by not less 
than three institutions which are so 
accredited, for credit on the same basis 
as if transferred from an institution so 
accredited. 

(2) The term also includes— 
(i) Any school which provides not less 

than a one-year program of training to 
prepare students for gainful employ-
ment in a recognized occupation and 
that meets the provisions of para-
graphs (1) (i), (ii), (iv), and (v) of this 
definition; and 

(ii) A public or nonprofit private edu-
cational institution in any State 
which, in lieu of the requirement in 
paragraph (1) of this definition, admits 
as regular students persons who are be-
yond the age of compulsory school at-
tendance in the State in which the in-
stitution is located and who meet the 
requirements of section 484(d) of the 
Higher Education Act of 1965 (20 U.S.C. 
1091(d)). 

(Authority: 20 U.S.C. 1141(a)) 

Intermediate educational agency means 
a combination of school districts or 
counties (those divisions of a State uti-
lized by the Secretary of Commerce in 
compiling and reporting data regarding 
counties) as are recognized in a State 
as an administrative agency for that 
State’s vocational or technical edu-
cation schools or for vocational pro-
grams within its public elementary or 
secondary schools. This term includes 
any other public institution or agency 
having administrative control and di-
rection over a public elementary or 
secondary school. 

(Authority: 20 U.S.C. 2891(5)) 

JTPA means the Job Training Part-
nership Act (29 U.S.C. 1501 et seq.). 

Limited English proficiency, if used 
with reference to individuals, means 
individuals— 

(1)(i) Who were not born in the 
United States or whose native lan-
guage is a language other than English; 

(ii) Who come from environments 
where a language other than English is 
dominant; or 

(iii) Who are American Indian and 
Alaska Natives and who come from en-
vironments where a language other 
than English has had a significant im-
pact on their level of English language 
proficiency; and 

(2) Who by reason thereof, have suffi-
cient difficulty speaking, reading, writ-
ing, or understanding the English lan-
guage to deny those individuals the op-
portunity to learn successfully in 
classrooms where the language of in-
struction is English or to participate 
fully in our society. 

(Authority: 20 U.S.C. 3223(a)(1)) 
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Local educational agency means a 
board of education or other legally con-
stituted local school authority having 
administrative control and direction of 
public elementary or secondary schools 
in a city, county, township, school dis-
trict, or political subdivision in a 
State, or any other public educational 
institution or agency having adminis-
trative control and direction of a voca-
tional education program. For the pur-
poses of sections 114, 115, 116, 117, and 
240 of the Act (implemented at 34 CFR 
403.31 (e) and (f), 403.32(c)(3), 403.190, 
403.191, 403.192, 403.201, 403.202, and 
403.204), this term includes a State cor-
rections educational agency. 

Measure means a description of an 
outcome. 

(Authority: H.R. Rep. No. 41, 101st Cong., 1st 
Sess. 13 (1989)) 

Postsecondary educational institution 
means an institution legally author-
ized to provide postsecondary edu-
cation within a State, a Bureau of In-
dian Affairs-controlled postsecondary 
institution, or any postsecondary edu-
cational institution operated by, or on 
behalf of, any Indian tribe that is eligi-
ble to contract with the Secretary of 
the Interior for the administration of 
programs under the Indian Self-Deter-
mination and Education Assistance 
Act (25 U.S.C. 450) or under the Act of 
April 16, 1934 (25 U.S.C. 452). 

Preparatory services means services, 
programs, or activities designed to as-
sist individuals who are not enrolled in 
vocational education programs in the 
selection of, or preparation for partici-
pation in, an appropriate vocational 
education training program. Pre-
paratory services may include, but are 
not limited to— 

(1) Services, programs, or activities 
related to outreach to, or recruitment 
of, potential vocational education stu-
dents; 

(2) Career counseling and personal 
counseling; 

(3) Vocational assessment and test-
ing; and 

(4) Other appropriate services, pro-
grams, or activities. 

Private vocational training institution 
means a business or trade school, or 
technical institution or other technical 

or vocational school, in any State, 
that— 

(1) Admits as regular students only 
persons who have completed or left ele-
mentary or secondary school and who 
have the ability to benefit from the 
training offered by the institution; 

(2) Is legally authorized to provide, 
and provides within that State, a pro-
gram of postsecondary vocational or 
technical education designed to fit in-
dividuals for useful employment in rec-
ognized occupations; 

(3) Has been in existence for two 
years or has been specially accredited 
by the Secretary as an institution 
meeting the other requirements of this 
definition; and 

(4) Is accredited— 
(i) By a nationally recognized accred-

iting agency or association listed by 
the Secretary; 

(ii) If the Secretary determines that 
there is no nationally recognized ac-
crediting agency or association quali-
fied to accredit schools of a particular 
category, by a State agency listed by 
the Secretary; or 

(iii) If the Secretary determines that 
there is no nationally recognized or 
State agency or association qualified 
to accredit schools of a particular cat-
egory, by an advisory committee ap-
pointed by the Secretary and composed 
of persons specially qualified to evalu-
ate training provided by schools of that 
category. The committee shall pre-
scribe the standards of content, scope, 
and quality that must be met by those 
schools and shall also determine 
whether particular schools meet those 
standards. 

Program effectiveness panel means the 
panel of experts in the evaluation of 
education programs and in other areas 
of education, at least two-thirds of 
whom are not Federal employees, who 
are appointed by the Secretary, and 
who review and assign scores to pro-
grams according to the criteria in 34 
CFR 786.12 or 787.12. 

Program year or academic year mean 
the twelve-month period during which 
a State operates its vocational edu-
cation program (which is most gen-
erally a period beginning on July 1 and 
ending on the following June 30). 

(Authority: 20 U.S.C. 1225(a)) 
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Rehabilitation Act of 1973 means the 
Act in 29 U.S.C. 701 et seq. 

School facilities means classrooms and 
related facilities, including initial 
equipment, and interests in lands on 
which the facilities are constructed. 
The term does not include any facility 
intended primarily for events for which 
admission is to be charged to the gen-
eral public. 

Sequential course of study means an 
integrated series of courses that are di-
rectly related to the educational and 
occupational skills preparation of indi-
viduals for jobs, or preparation for 
postsecondary education. 

Single parent means an individual 
who— 

(1) Is unmarried or legally separated 
from a spouse; and 

(2)(i) Has a minor child or children 
for which the parent has either custody 
or joint custody; or 

(ii) Is pregnant. 
Small business means a for-profit en-

terprise employing 500 or fewer em-
ployees. 

Special populations refers to individ-
uals with disabilities, educationally 
and economically disadvantaged indi-
viduals (including foster children), in-
dividuals of limited English pro-
ficiency, individuals who participate in 
programs designed to eliminate sex 
bias, and individuals in correctional in-
stitutions. 

Specific job training means training 
and education for skills required by an 
employer to provide the individual stu-
dent with the ability to obtain employ-
ment and to adapt to the changing de-
mands of the workplace. 

Spread means the degree to which— 
(1) Project activities and results are 

demonstrated to others; 
(2) Technical assistance is provided 

to others to help them replicate project 
activities and results; 

(3) Project activities and results are 
replicated at other sites; or 

(4) Information and material about or 
resulting from the project are dissemi-
nated. 

Standard means the level or rate of 
an outcome. 

(Authority: H.R. Rep. No. 41, 101st Cong., 1st 
Sess. 13 (1989)) 

State means any of the 50 States, the 
Commonwealth of Puerto Rico, the 
District of Columbia, Guam, American 
Samoa, the Virgin Islands, the Com-
monwealth of the Northern Mariana Is-
lands, and Palau (until the Compact of 
Free Association with Palau takes ef-
fect pursuant to section 101(a) of Public 
Law 99–658 (48 U.S.C. 1681)). 

State board means a State board des-
ignated or created by State law as the 
sole State agency responsible for the 
administration of vocational education 
or for supervision of the administra-
tion of vocational education in the 
State. 

State corrections educational agency 
means the State agency or agencies re-
sponsible for carrying out corrections 
education programs in the State. 

State council means the State council 
on vocational education established in 
accordance with 34 CFR 403.17 through 
403.19. 

Supplementary services means cur-
riculum modification, equipment modi-
fication, classroom modification, sup-
portive personnel, and instructional 
aids and devices. 

Technology education means an ap-
plied discipline designed to promote 
technological literacy that provides 
knowledge and understanding of the 
impacts of technology including its or-
ganizations, techniques, tools, and 
skills to solve practical problems and 
extend human capabilities in areas 
such as construction, manufacturing, 
communication, transportation, power, 
and energy. 

Transportability means the ease by 
which project activities and results 
may be replicated at other sites, such 
as through the development and use of 
guides or manuals that provide step- 
by-step directions for others to follow 
in order to initiate similar efforts and 
reproduce comparable results. 

Tribally controlled community college 
means an institution that receives as-
sistance under the Tribally Controlled 
Community College Assistance Act of 
1978 (25 U.S.C. 1801 et seq.) or the Navajo 
Community College Act (25 U.S.C. 
640a). 

Vocational education means organized 
educational programs offering a se-
quence of courses or instruction in a 
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sequence or aggregation of occupa-
tional competencies that are directly 
related to the preparation of individ-
uals for paid or unpaid employment in 
current or emerging occupations re-
quiring other than a baccalaureate or 
advanced degree. These programs must 
include competency-based applied 
learning that contributes to an individ-
ual’s academic knowledge, higher-order 
reasoning and problem-solving skills, 
work attitudes, general employability 
skills, and the occupational-specific 
skills necessary for economic independ-
ence as a productive and contributing 
member of society. This term also in-
cludes applied technology education. 

Vocational student organizations 
means those organizations for individ-
uals enrolled in vocational education 
programs that engage in activities as 
an integral part of the instructional 
program. These organizations may 
have State and national units that ag-
gregate the work and purposes of in-
struction in vocational education at 
the local level. 

Wagner-Peyser Act means the Act in 
29 U.S.C. 49 et seq. 

(Authority: 20 U.S.C. 2471) 

§ 400.5 Under what conditions may 
funds under the Act be used for the 
joint funding of programs? 

(a) Funds made available under the 
Act may be used to provide additional 
funds under any of the programs in— 

(1) Title II, section 123 and title III of 
the JTPA; or 

(2) The Wagner-Peyser Act. 
(b) Funds used to carry out para-

graph (a) of this section may be used 
only if the— 

(1) Program otherwise meets the re-
quirements of the Act and the require-
ments of the programs in paragraph (a) 
(1) and (2) of this section; 

(2) Program serves the same individ-
uals that are served under the Act; 

(3) Program provides services in a co-
ordinated manner with services pro-
vided under the Act; and 

(4) Funds would be used to supple-
ment, and not supplant, funds provided 
from non-Federal sources. 

(c) Funds that meet the conditions in 
paragraphs (a) and (b) of this section 
may be used as matching funds. 

(Authority: 20 U.S.C. 2468) 

§ 400.6 What are the requirements for 
establishing a State Committee of 
Practitioners? 

(a) Consultation. A State shall ap-
point a State Committee of Practi-
tioners (Committee) after consulting 
with— 

(1) Local school officials representing 
eligible recipients; 

(2) Representatives of— 
(i) Organized labor; 
(ii) Business; 
(iii) Superintendents; 
(iv) Community-based organizations; 
(v) Private industry councils estab-

lished under section 102(a) of the JTPA 
(29 U.S.C. 1512); 

(vi) State councils; 
(vii) Parents; 
(viii) Special populations; and 
(ix) Correctional institutions; 
(3) The administrator appointed 

under 34 CFR 403.13(a); 
(4) The State administrator of pro-

grams assisted under part B of the 
IDEA; 

(5) The State administrator of pro-
grams assisted under chapter 1; 

(6) The State administrator of pro-
grams for students of limited English 
proficiency; and 

(7) Guidance counselors. 
(b) Committee selection. The State 

shall select the Committee from nomi-
nees solicited from— 

(1) State organizations representing 
school administrators; 

(2) Teachers; 
(3) Parents; 
(4) Members of local boards of edu-

cation; and 
(5) Appropriate representatives of in-

stitutions of higher education. 
(c)(1) Committee membership. The Com-

mittee must consist of— 
(i) Representatives of local edu-

cational agencies, who must constitute 
a majority of the members of the com-
mittee; 

(ii) School administrators; 
(iii) Teachers; 
(iv) Parents; 
(v) Members of local boards of edu-

cation; 
(vi) Representatives of institutions of 

higher education; and 
(vii) Students. 
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(2) School administrators, teachers, 
and members of local boards of edu-
cation may be counted as representa-
tives of LEAs for purposes of paragraph 
(c)(1)(i) of this section. 

(Authority: 20 U.S.C. 2325 (a) and (d)(1); 2468a) 

§ 400.7 What are the provisions gov-
erning the issuance of State core 
standards and measures of perform-
ance and State rules or regulations? 

(a)(1) State standards and measures. A 
State shall convene, on a regular basis, 
the Committee established under § 400.6 
to review, comment on, and propose re-
visions to a draft proposal that the 
State board develops for a statewide 
system of core standards and measures 
of performance for secondary, postsec-
ondary, and adult vocational education 
programs. 

(2) The Committee shall make rec-
ommendations to the State board with 
respect to modifying statewide stand-
ards and measures based on informa-
tion provided by the State under 34 
CFR 403.201(d). 

(b)(1) State rules and regulations. Ex-
cept as provided in paragraph (b)(2) of 
this section, before a State publishes 
any proposed or final State rule or reg-
ulation for programs, services, or ac-
tivities covered by the Act, the State 
shall convene the Committee for the 
purpose of reviewing the rule or regula-
tion. 

(2) In an emergency, in which a rule 
or regulation must be issued within a 
very limited time period to assist eligi-
ble recipients with the operation of 
projects, services, or activities, the 
State— 

(i) May issue a proposed rule or regu-
lation without meeting the require-
ments in paragraph (b)(1) of this sec-
tion; but 

(ii) Shall immediately convene the 
Committee to review the rule or regu-
lation before it is issued in final form. 

CROSS-REFERENCE: See § 400.9(c). 

(3) If a State policy is binding on eli-
gible recipients and has the same effect 
as a formal rule or regulation, al-
though it is not issued as one, that pol-
icy is covered by this section. 

(Authority: 20 U.S.C. 2325(a); 2468a) 

§ 400.8 What are the provisions gov-
erning student assistance? 

(a) The portion of any student finan-
cial assistance received under the Act 
that is made available for attendance 
costs described in paragraph (b) of this 
section may not be considered as in-
come or resources in determining eligi-
bility for assistance under any other 
program funded in whole or in part 
with Federal funds. 

(b) For purposes of this section, at-
tendance costs are— 

(1) Tuition and fees normally as-
sessed a student carrying the same aca-
demic workload as determined by the 
institution, including costs for rental 
or purchases of any equipment, mate-
rials, or supplies required of all stu-
dents in the same course of study; and 

(2) An allowance for books, supplies, 
transportation, dependent care, and 
miscellaneous personal expenses for a 
student attending an institution on at 
least a half-time basis, as determined 
by the institution. 

(Authority: 20 U.S.C. 2466d) 

§ 400.9 What additional requirements 
govern the Vocational and Applied 
Technology Education Programs? 

In addition to the Act, applicable 
Federal laws, and regulations, the fol-
lowing requirements apply to Voca-
tional and Applied Technology Edu-
cation Programs: 

(a) A State that receives funds under 
the Act shall cooperate with the Sec-
retary in supplying the information 
the Secretary requires, in the form the 
Secretary requires, and shall comply in 
its reports with the information sys-
tem developed by the Secretary under 
section 421 of the Act. 

(b) Nothing in the Act is to be con-
strued to be inconsistent with applica-
ble Federal laws guaranteeing civil 
rights, or is intended to, or has the ef-
fect of, limiting or diminishing any ob-
ligations imposed under the IDEA or 
section 504 of the Rehabilitation Act of 
1973 (29 U.S.C. 794). 

(c) Any State rule, regulation, or pol-
icy imposed on the administration or 
operation of programs funded under the 
Act, including any rule, regulation, or 
policy based on a State’s interpreta-
tion of any Federal law, regulation, or 
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guideline, must be identified as a State 
imposed requirement. 

(d) Funds provided under the Act 
may not be used for the purpose of di-
rectly providing incentives or induce-
ments to relocate a business or enter-
prise from one State to another State 
if the relocation would result in a re-
duction in the number of jobs available 
in the State where the business enter-
prise is located before the incentives or 
inducements are offered. 

(e) A State may not take into consid-
eration payments under the Act in de-
termining for any educational agency 
or institution in that State the eligi-
bility for State aid or the amount of 
State aid with respect to public edu-
cation within the State. 

(Approved by the Office of Management and 
Budget under Control No. 1830–0030) 

(Authority: 20 U.S.C. 2421, 2424, 2466c, 2468b, 
2468c, and 2468e(a)(2)) 

§ 400.10 What are the reporting re-
quirements? 

(a) Recipients of grants and coopera-
tive agreements shall report informa-
tion about students, projects, evalua-
tions, dissemination, expenditures, ac-
complishments, and any other informa-
tion, as may be required by the Sec-
retary. 

(b) Recipients of grants and coopera-
tive agreements under— 

(1) Parts 401, 402, 405, 408, 409, 413, 415, 
416, 417, 419, 422, 423, 424, 425, 426, 427, 
and 428 shall submit performance re-
ports at least semi-annually; 

(2) Part 412 shall submit monthly 
progress and financial status reports 
and an annual impact report; and 

(3) Part 413 shall submit monthly ex-
ception reports and quarterly financial 
status reports. 

(c) Recipients of grants under parts 
403, 406, and 407 shall submit annual 
performance and financial reports. 

(Approved by the Office of Management and 
Budget under Control No. 1830–0030) 

(Authority: 20 U.S.C. 2301 et seq.) 

PART 401—INDIAN VOCATIONAL 
EDUCATION PROGRAM 

Subpart A—General 

Sec. 
401.1 What is the Indian Vocational Edu-

cation Program? 
401.2 Who is eligible for an award? 
401.3 What activities may the Secretary 

fund? 
401.4 What regulations apply? 
401.5 What definitions apply? 

Subpart B—How Does One Apply for an 
Award? 

401.10 How are applications submitted? 

Subpart C—How Does the Secretary Make 
an Award? 

401.20 How does the Secretary evaluate an 
application? 

401.21 What selection criteria does the Sec-
retary use? 

401.22 What additional factors may the Sec-
retary consider? 

401.23 Is the Secretary’s decision not to 
make an award under the Indian Voca-
tional Education Program subject to a 
hearing? 

Subpart D—What Conditions Must Be Met 
After an Award? 

401.30 How do the Indian Self-Determina-
tion Act and the Act of April 16, 1934 af-
fect awards under the Indian Vocational 
Education Program? 

401.31 What are the evaluation require-
ments? 

AUTHORITY: 20 U.S.C. 2313(b), unless other-
wise noted. 

SOURCE: 57 FR 36730, Aug. 14, 1992, unless 
otherwise noted. 

Subpart A—General 
§ 401.1 What is the Indian Vocational 

Education Program? 
The Indian Vocational Education 

Program provides financial assistance 
to projects that provide vocational 
education for the benefit of Indians. 

(Authority: 20 U.S.C. 2313(b)) 

§ 401.2 Who is eligible for an award? 
(a) The following entities are eligible 

for an award under this program: 
(1) A tribal organization of any In-

dian tribe that is eligible to contract 
with the Secretary of the Interior 
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under the Indian Self-Determination 
and Education Assistance Act or under 
the Act of April 16, 1934. 

(2) A Bureau-funded school offering a 
secondary program. 

(b) Any tribal organization or Bu-
reau-funded school described in para-
graph (a) of this section may apply in-
dividually or jointly as part of a con-
sortium with one or more eligible trib-
al organizations or schools. 

(c)(1) A consortium shall enter into 
an agreement signed by all members of 
the consortium, and designating one 
member of the consortium as the appli-
cant and grantee. 

(2) The agreement must detail the ac-
tivities each member of the consortium 
plans to perform, and must bind each 
member to every statement and assur-
ance made in the application. 

(3) The applicant shall submit the 
agreement with its application. 

CROSS-REFERENCE: See 34 CFR 75.127– 
75.129—Group applications. 

(Authority: 20 U.S.C. 2313(b)) 

§ 401.3 What activities may the Sec-
retary fund? 

(a) The Secretary provides financial 
assistance through grants, contracts, 
or cooperative agreements to plan, con-
duct, and administer projects or por-
tions of projects that are authorized by 
and consistent with the purposes of the 
Act. In the case of a grant to a Bureau- 
funded school, the Secretary provides a 
minimum grant of $35,000. 

(b) Projects funded under this pro-
gram are in addition to other pro-
grams, services, and activities made 
available under other provisions of the 
Act to— 

(1) Eligible Indians in need of voca-
tional education; and 

(2) Eligible Indian tribes as commu-
nity-based organizations that receive 
State vocational education assistance. 

(c) An award under this program may 
be used to provide a stipend to a stu-
dent who— 

(1) Is enrolled in a vocational edu-
cation project funded under this pro-
gram; and 

(2) Has an acute economic need that 
cannot be met through work-study pro-
grams. 

(d) The amount of a stipend may be 
the greater of either the minimum 

hourly wage prescribed by State or 
local law, or the minimum hourly wage 
set under the Fair Labor Standards 
Act. A stipend may not be paid for 
time a student is not in attendance in 
a project. 

(Authority: 20 U.S.C. 2313(b) (1) and (3)) 

§ 401.4 What regulations apply? 

The following regulations apply to 
the Indian Vocational Education Pro-
gram: 

(a) The regulations in 34 CFR part 400 
(except that 34 CFR parts 79 and 82 do 
not apply to this program). 

(b) The regulations in this part 401. 

(Authority: 20 U.S.C. 2313(b)) 

§ 401.5 What definitions apply? 

(a) The definitions in 34 CFR 400.4 
apply to this part. 

(b) The following definitions also 
apply to this part: 

Act of April 16, 1934 means the Federal 
law commonly known as the ‘‘Johnson- 
O’Malley Act’’ that authorizes the Sec-
retary of the Interior to make con-
tracts for the education of Indians and 
other purposes (25 U.S.C. 455–457). 

Acute economic need means an income 
that is at or below the national pov-
erty level according to the latest avail-
able data from the Department of Com-
merce or the Department of Health and 
Human Services Poverty Guidelines. 

Bureau means the Bureau of Indian 
Affairs, Department of the Interior. 

Bureau-funded school means— 
(1) A Bureau-operated elementary or 

secondary day or boarding school or a 
Bureau-operated dormitory for stu-
dents attending a school other than a 
Bureau school; 

(2) An elementary or secondary 
school or a dormitory that receives fi-
nancial assistance for its operation 
under a contract or agreement with the 
Bureau under sections 102, 104(1), or 208 
of the Indian Self-Determination and 
Education Assistance Act (25 U.S.C. 
450f, 450h(1), and 458d); or 

(3) A school for which assistance is 
provided under the Tribally Controlled 
Schools Act of 1988. 

(Authority: 20 U.S.C. 2313(b); 25 U.S.C. 2019 
(3), (4), and (5)) 
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Indian means a person who is a mem-
ber of an Indian tribe. 

(Authority: 25 U.S.C. 450b(d)) 

Indian tribe means any Indian tribe, 
band, Nation, or other organized group 
or community, including any Alaska 
Native village or regional or village 
corporation as defined in or established 
pursuant to the Alaska Native Claims 
Settlement Act (85 Stat. 688) that is 
federally recognized as eligible for the 
special programs and services provided 
by the United States to Indians be-
cause of their status as Indians. 

(Authority: 25 U.S.C. 450b(e)) 

Stipend means a subsistence allow-
ance for a student that is necessary for 
the student to participate in a project 
funded under this program. 

Tribal organization means the recog-
nized governing body of any Indian 
tribe or any legally established organi-
zation of Indians that is controlled, 
sanctioned, or chartered by that gov-
erning body or that is democratically 
elected by the adult members of the In-
dian community to be served by the or-
ganization and that includes the max-
imum participation of Indians in all 
phases of its activities. However, in 
any case where a contract is let or 
grant made to an organization to per-
form services benefiting more than one 
Indian tribe, the approval of each of 
those Indian tribes must be a pre-
requisite to the letting or making of 
that contract or grant. 

(Authority: 20 U.S.C. 2313(a)(1)(A), (b); 25 
U.S.C. 450b(l)) 

Subpart B—How Does One Apply 
for an Award? 

§ 401.10 How are applications sub-
mitted? 

(a) An application from a tribal orga-
nization, other than a Bureau-funded 
school, must be submitted to the Sec-
retary by the Indian tribe. 

(b) An application for a project to 
serve more than one Indian tribe must 
be approved by each tribe to be served. 

(c) An application from a Bureau- 
funded school may be submitted di-
rectly to the Secretary. 

(Authority: 20 U.S.C. 2313(b)(1); 25 U.S.C. 
450b) 

Subpart C—How Does the 
Secretary Make an Award? 

§ 401.20 How does the Secretary evalu-
ate an application? 

(a) The Secretary evaluates an appli-
cation on the basis of the criteria in 
§ 401.21. 

(b) The Secretary may award up to 
100 points, including a reserved 15 
points to be distributed in accordance 
with paragraph (d) of this section, 
based on the criteria in § 401.21. 

(c) Subject to paragraph (d) of this 
section, the maximum possible score 
for each criterion is indicated in paren-
theses after the heading for each cri-
terion. 

(d) For each competition, as an-
nounced through a notice published in 
the FEDERAL REGISTER, the Secretary 
may assign the reserved points among 
the criteria in § 401.21. 

(e) In addition to the 100 points to be 
awarded based on the criteria in 
§ 401.21, the Secretary awards— 

(1) Up to 5 points to applications that 
propose exemplary approaches that in-
volve, coordinate with, or encourage 
tribal economic development plans; 
and 

(2) Five points to applications from 
tribally controlled community colleges 
that— 

(i) Are accredited or are candidates 
for accreditation by a nationally recog-
nized accreditation organization as an 
institution of postsecondary vocational 
education; or 

(ii) Operate vocational education pro-
grams that are accredited or are can-
didates for accreditation by a nation-
ally recognized accreditation organiza-
tion and issue certificates for comple-
tion of vocational education programs. 

(Authority: 20 U.S.C. 2313(b)) 

§ 401.21 What selection criteria does 
the Secretary use? 

The Secretary uses the following cri-
teria to evaluate an application: 
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(a) Program factors. (20 points) The 
Secretary reviews each application to 
determine the extent to which it— 

(1) Proposes measurable goals for stu-
dent enrollment, completion, and 
placement (including placement in jobs 
or military specialties and in con-
tinuing education or training opportu-
nities) that are realistic in terms of 
stated needs, resources, and job oppor-
tunities in each occupation for which 
training is to be provided; 

(2) Proposes goals that take into con-
sideration any related goals or stand-
ards developed for Job Opportunities 
and Basic Skills (JOBS) programs (42 
U.S.C. 681 et seq.) and Job Training 
Partnership Act (JTPA) (29 U.S.C. 1501 
et seq.) training programs operating in 
the area, and, where appropriate, any 
goals set by the State board for voca-
tional education for the occupation and 
geographic area; 

(3) Describes, for each occupation for 
which training is to be provided, how 
successful program completion will be 
determined in terms of academic and 
vocational competencies demonstrated 
by enrollees prior to completion and 
any academic or work credentials ac-
quired by enrollees upon completion; 

(4) Demonstrates the active commit-
ment in the project’s planning and op-
eration by advisory committees, tribal 
planning offices, the JOBS program of-
fice, the JTPA program director, and 
potential employers such as tribal en-
terprises, private enterprises (on or off 
reservation), and other organizations; 

(5) Is targeted to individuals with in-
adequate skills to assist those individ-
uals in obtaining new employment; and 

(6) Includes a thorough description of 
the approach to be used including some 
or all of the following components: 

(i) Methods of participant selection. 
(ii) Assessment and feedback of par-

ticipant progress. 
(iii) Coordination of vocational in-

struction, academic instruction, and 
support services such as counseling, 
transportation, and child care. 

(iv) Curriculum and, if appropriate, 
approaches for providing on-the-job 
training experience. 

(b) Need. (15 points) The Secretary re-
views each application to determine 
the extent to which the project ad-
dresses specific needs, including— 

(1) The job market and related needs 
(such as educational level) of the tar-
get population; 

(2) Characteristics of that popu-
lation, including an estimate of those 
to be served by the project; 

(3) How the project will meet the 
needs of the target population; and 

(4) A description of any ongoing and 
planned activities relative to those 
needs, including, if appropriate, how 
the State plan developed under 34 CFR 
403.30 through 403.34 is designed to 
meet those needs. 

(c) Plan of operation. (15 points) The 
Secretary reviews each application to 
determine the quality of the plan of op-
eration for the project, including— 

(1) The establishment of objectives 
that are clearly related to project goals 
and activities and are measurable with 
respect to anticipated enrollments, 
completions, and placements; 

(2) A management plan that describes 
the chain of command, how staff will 
be managed, how coordination among 
staff will be accomplished, and 
timelines for each activity; and 

(3) The way the applicant intends to 
use its resources and personnel to 
achieve each objective. 

(d) Key personnel. (10 points) (1) The 
Secretary reviews each application to 
determine the quality of key personnel 
the applicant plans to use on the 
project, including— 

(i) The qualifications of the project 
director; 

(ii) The qualifications of each of the 
other key personnel to be used on the 
project; 

(iii) The time, including justification 
for the time that each one of the key 
personnel, including the project direc-
tor, will commit to the project; and 

(iv) Subject to the Indian preference 
provisions of the Indian Self-Deter-
mination Act (25 U.S.C. 450 et seq.) that 
apply to grants and contracts to tribal 
organizations, how the applicant, as 
part of its nondiscriminatory employ-
ment practices, will ensure that its 
personnel are selected for employment 
without regard to race, color, national 
origin, gender, age, or disabling condi-
tion. 

(2) To determine personnel qualifica-
tions, the Secretary considers— 
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(i) The experience and training of 
key personnel in project management 
and in fields particularly related to the 
objectives of the project; and 

(ii) Any other qualifications of key 
personnel that pertain to the quality of 
the project. 

(e) Budget and cost effectiveness. (5 
points) The Secretary reviews each ap-
plication to determine the extent to 
which— 

(1) The budget is adequate to support 
the project activities; 

(2) Costs are reasonable in relation to 
the objectives of the project and the 
number of participants to be served; 
and 

(3) The budget narrative justifies the 
expenditures. 

(f) Evaluation plan. (10 points) The 
Secretary reviews each application to 
determine the quality of the evaluation 
plan for the project, including the ex-
tent to which— 

(1) The plan identifies, at a min-
imum, types of data to be collected and 
reported with respect to the academic 
and vocational competencies dem-
onstrated by participants and the num-
ber and kind of academic and work cre-
dentials acquired by participants who 
complete the training; 

(2) The plan identifies, at a min-
imum, types of data to be collected and 
reported with respect to the achieve-
ment of project goals for the enroll-
ment, completion, and placement of 
participants. The data must be broken 
down by sex and by occupation for 
which the training was provided; 

(3) The methods of evaluation are ap-
propriate for the project and, to the ex-
tent possible, are objective and produce 
data that are quantifiable; and 

(4) The methods of evaluation provide 
periodic data that can be used by the 
project for ongoing program improve-
ment. 

(g) Employment opportunities. (10 
points) The Secretary reviews each ap-
plication to determine the quality of 
the plan for job placement of partici-
pants who complete training under this 
program, including— 

(1) The expected employment oppor-
tunities (including any military spe-
cialties) and any additional edu-
cational or training opportunities that 

are related to the participants’ train-
ing; 

(2) Information and documentation 
concerning potential employers’ com-
mitment to hire participants who com-
plete the training; and 

(3) An estimate of the percentage of 
trainees expected to be employed (in-
cluding self-employed individuals) in 
the field for which they were trained 
following completion of the training. 

(Approved by the Office of Management and 
Budget under Control No. 1830–0013) 

(Authority: 20 U.S.C. 2313(b)) 

§ 401.22 What additional factors may 
the Secretary consider? 

The Secretary may decide not to 
award a grant or cooperative agree-
ment if— 

(a) The proposed project duplicates 
an effort already being made; or 

(b) Funding the project would create 
an inequitable distribution of funds 
under this part among Indian tribes. 

(Authority: 20 U.S.C. 2313(b)) 

§ 401.23 Is the Secretary’s decision not 
to make an award under the Indian 
Vocational Education Program sub-
ject to a hearing? 

(a) After receiving written notice 
from an authorized official of the De-
partment that the Secretary will not 
award a grant or cooperative agree-
ment to an eligible applicant under 
§ 401.2(a)(1), an Indian tribal organiza-
tion has 30 calendar days to make a 
written request to the Secretary for a 
hearing to review the Secretary’s deci-
sion. 

(b) Within 10 business days of the De-
partment’s receipt of a hearing re-
quest, the Secretary designates a De-
partment employee who is not assigned 
to the Office of Vocational and Adult 
Education to serve as a hearing officer. 
The hearing officer conducts a hearing 
and issues a written decision within 75 
calendar days of the Department’s re-
ceipt of the hearing request. The hear-
ing officer establishes rules for the 
conduct of the hearing. The hearing of-
ficer conducts the hearing solely on the 
basis of written submissions unless the 
officer determines, in accordance with 
standards in 34 CFR 81.6(b), that oral 
argument or testimony is necessary. 
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(c) The Secretary does not make any 
award under this part to an Indian trib-
al organization until the hearing offi-
cer issues a written decision on any ap-
peal brought under this section. 

(Approved by the Office of Management and 
Budget under Control No. 1830–0013) 

(Authority: 20 U.S.C. 2313(b); 25 U.S.C. 450f) 

Subpart D—What Conditions Must 
Be Met After an Award? 

§ 401.30 How do the Indian Self-Deter-
mination Act and the Act of April 
16, 1934 affect awards under the In-
dian Vocational Education Pro-
gram? 

(a) Grants, cooperative agreements, 
or contracts with tribal organizations 
are subject to the terms and conditions 
of section 102 of the Indian Self-Deter-
mination Act (25 U.S.C. 450f). These 
awards must be conducted by the re-
cipient or contractor in accordance 
with the provisions of sections 4, 5, and 
6 of the Act of April 16, 1934, that are 
relevant to the projects administered 
under this part. Section 4 contains re-
quirements pertaining to submission of 
an education plan by a contractor. Sec-
tion 5 pertains to participation of par-
ents of Indian children. Section 6 per-
tains to reimbursement for educating 
non-resident students. 

(b) Grants to Bureau-funded schools 
are not subject to the requirements of 
the Indian Self-Determination Act or 
the Act of April 16, 1934. 

(Authority: 20 U.S.C. 2313 (b)(1)(A)(ii)(I) and 
(II)) 

§ 401.31 What are the evaluation re-
quirements? 

(a) Each grantee shall annually pro-
vide and budget for either an internal 
or external evaluation, or both, of its 
activities. 

(b) The evaluation must be both 
formative and summative in nature. 

(c) The annual evaluation must in-
clude— 

(1) Descriptions and analyses of the 
accuracy of records and the validity of 
measures used by the project to estab-
lish and report on the academic and vo-
cational competencies demonstrated 
and the academic and work credentials 
acquired; 

(2) Descriptions and analyses of the 
accuracy of records and the validity of 
measures used by the project to estab-
lish and report on participant enroll-
ment, completion, and placement by 
sex and socio-economic status for each 
occupation for which training has been 
provided; 

(3) The grantee’s progress in achiev-
ing the objectives in its approved appli-
cation, including any approved revi-
sions of the application; 

(4) If applicable, actions taken by the 
grantee to address significant barriers 
impeding progress; and 

(5) The effectiveness of the project in 
promoting key elements for partici-
pants’ job readiness, including— 

(i) Coordination of services; 
(ii) Improved attendance rates; and 
(iii) Improved basic and vocational 

skills competencies. 

(Approved by the Office of Management and 
Budget under Control Number 1830–0013) 

(Authority: 20 U.S.C. 2313(b)) 

PART 402—NATIVE HAWAIIAN VO-
CATIONAL EDUCATION PRO-
GRAM 

Subpart A—General 

Sec. 
402.1 What is the Native Hawaiian Voca-

tional Education Program? 
402.2 Who is eligible for an award? 
402.3 What activities may the Secretary 

fund? 
402.4 What regulations apply? 
402.5 What definitions apply? 

Subpart B [Reserved] 

Subpart C—How does the Secretary Make 
an Award? 

402.20 How does the Secretary evaluate an 
application? 

402.21 What selection criteria does the Sec-
retary use? 

Subpart D—What Conditions Must Be Met 
After an Award? 

402.30 What are the evaluation require-
ments? 

AUTHORITY: 20 U.S.C. 2313(c), unless other-
wise noted. 

SOURCE: 57 FR 36733, Aug. 14, 1992, unless 
otherwise noted. 
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Subpart A—General 

§ 402.1 What is the Native Hawaiian 
Vocational Education Program? 

The Native Hawaiian Vocational 
Education Program provides financial 
assistance to projects that provide vo-
cational training and related activities 
for the benefit of native Hawaiians. 

(Authority: 20 U.S.C. 2313(c)) 

§ 402.2 Who is eligible for an award? 

Any organization that primarily 
serves and represents native Hawaiians 
and that is recognized by the Governor 
of the State of Hawaii is eligible to 
apply for an award under this program. 

(Authority: 20 U.S.C. 2313(c)) 

§ 402.3 What activities may the Sec-
retary fund? 

The Secretary provides assistance 
through grants, contracts, or coopera-
tive agreements to plan, conduct, and 
administer programs, or portions of 
programs, that provide vocational 
training and related activities for the 
benefit of native Hawaiians. 

(Authority: 20 U.S.C. 2313(c)) 

§ 402.4 What regulations apply? 

The following regulations apply to 
the Native Hawaiian Vocational Edu-
cation Program: 

(a) The regulations in 34 CFR part 
400. 

(b) The regulations in this part 402. 

(Authority: 20 U.S.C. 2313(c)) 

§ 402.5 What definitions apply? 

The following definitions apply to 
the Native Hawaiian Vocational Edu-
cation Program: 

(a) The definitions in 34 CFR 400.4 
apply to this part. 

(b) The following definition also ap-
plies to this part: 

Native Hawaiian means any indi-
vidual who has any ancestors who were 
natives, prior to 1778, of the area that 
now comprises the State of Hawaii. 

(Authority: 20 U.S.C. 2313(a)(1)(B)) 

Subpart B [Reserved] 

Subpart C—How Does the 
Secretary Make an Award? 

§ 402.20 How does the Secretary evalu-
ate an application? 

(a) The Secretary evaluates an appli-
cation for a grant or cooperative agree-
ment on the basis of the criteria in 
§ 402.21. 

(b) The Secretary may award up to 
100 points, including a reserved 15 
points to be distributed in accordance 
with paragraph (d) of this section, 
based on the criteria in § 402.21. 

(c) Subject to paragraph (d) of this 
section, the maximum possible points 
for each criterion is indicated in paren-
theses after the heading for each cri-
terion. 

(d) For each competition, as an-
nounced in a notice published in the 
FEDERAL REGISTER, the Secretary may 
assign the reserved 15 points among the 
criteria in § 402.21. 

(Authority: 20 U.S.C. 2313(c)) 

§ 402.21 What selection criteria does 
the Secretary use? 

The Secretary uses the following se-
lection criteria to evaluate an applica-
tion: 

(a) Program design. (35 points) The 
Secretary reviews each application to 
determine the extent to which— 

(1) The application presents a com-
plete program design, including identi-
fying the services to be provided, who 
will provide them, how they will be 
provided, and the expected outcomes 
for each activity; 

(2) The proposed program is designed 
to meet the identified vocational edu-
cation needs of native Hawaiians; 

(3) The application proposes an effec-
tive plan for coordination with the of-
fice of the Hawaii State director for vo-
cational education; and 

(4) If vocational training is proposed 
within the project— 

(i) Proposes measurable goals for stu-
dent enrollment, completion, and 
placement. 

(ii) Proposes goals that take into 
consideration any related standards 
and measures developed for Job Oppor-
tunities and Basic Skills (JOBS) pro-
grams (42 U.S.C. 681 et seq.) and any Job 
Training Partnership Act (JTPA) (29 
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U.S.C. 1501 et seq.) programs in that ge-
ographic area; 

(iii) Proposes goals that take into 
consideration any standards set by the 
State board for vocational education 
for the occupation and geographic area; 
and 

(iv) Describes how successful pro-
gram completion will be determined 
for each occupation for which training 
is to be provided, in terms of the aca-
demic and vocational competencies 
demonstrated by enrollees prior to suc-
cessful completion and any academic 
or work credentials acquired upon com-
pletion. 

(b) Management plan. (25 points) The 
Secretary reviews each application to 
determine the quality of the manage-
ment plan for the project, including— 

(1) The chain of command, how staff 
will be managed, how coordination 
among staff will be accomplished, and 
timelines for each activity; 

(2) A clear description of the inter-
relationship among goals, objectives, 
and activities; 

(3) The way the applicant plans to 
use the resources and personnel from 
the grant to achieve each objective; 
and 

(4) How any contracts awarded by the 
grantee will be awarded, monitored, 
and evaluated. 

(c) Key personnel. (10 points) 
(1) The Secretary reviews each appli-

cation to determine the quality of key 
personnel the applicant plans to use on 
the project, including— 

(i) The qualifications of the project 
director; 

(ii) The qualifications of each of the 
other key personnel to be used on the 
project; 

(iii) The time, including justification 
for the time, that each one of the key 
personnel, including the project direc-
tor, will commit to the proposed 
project; and 

(iv) How the applicant, as part of its 
nondiscriminatory employment prac-
tices, will ensure that personnel for 
this project are selected for employ-
ment without regard to race, color, na-
tional origin, gender, age, or disabling 
condition. 

(2) To determine personnel qualifica-
tions, the Secretary considers— 

(i) The experience and training of 
key personnel in project management 
and in fields particularly related to the 
objectives of the project; and 

(ii) Any other qualifications of key 
personnel that pertain to the quality of 
the project. 

(d) Evaluation plan. (10 points) 
(1) The Secretary reviews each appli-

cation to determine the quality of the 
project’s plan for an independent eval-
uation of the project, including, if ap-
plicable, the extent to which the plan 
includes activities during the forma-
tive stages of the project to help guide 
and improve the project, as well as a 
final evaluation that includes sum-
mary data and recommendations. 

(2) The Secretary reviews each appli-
cation to determine whether, for any 
training programs proposed— 

(i) The plan identifies, at a min-
imum, types of data to be collected and 
reported with respect to the academic 
and vocational competencies dem-
onstrated by participants and the num-
ber and kinds of academic and work 
credentials acquired by completers; 
and 

(ii) The plan identifies, at a min-
imum, types of data to be collected and 
reported with respect to enrollment, 
completion, and placement of partici-
pants by sex and socio-economic status 
for each occupation for which training 
is provided. 

(e) Budget and cost-effectiveness. (5 
points) The Secretary reviews each ap-
plication to determine the extent to 
which— 

(1) The budget is detailed and tied to 
the proposed activities; 

(2) The budget narrative is explana-
tory and justifies expenses; 

(3) The budget is adequate to support 
the project; and 

(4) Costs are reasonable in relation to 
the objectives of the project. 

(Approved by the Office of Management and 
Budget under Control No. 1830–0013) 

(Authority: 20 U.S.C. 2313(c)) 
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Subpart D—What Conditions Must 
Be Met After an Award? 

§ 402.30 What are the evaluation re-
quirements? 

(a) Each grantee shall annually pro-
vide and budget for an external evalua-
tion of its activities. 

(b) The evaluation must be both 
formative and summative in nature. 

(c) The annual evaluation must in-
clude— 

(1) The grantee’s progress in achiev-
ing the objectives in its approved appli-
cation, including any approved revi-
sions of the application; and 

(2) If applicable, actions taken by the 
grantee to address significant barriers 
impeding progress when training is 
provided by the project, including— 

(i) Descriptions and analyses of the 
accuracy of records and the validity of 
measures used by the project to estab-
lish and report on the academic and vo-
cational competencies demonstrated 
and the academic and work credentials 
acquired; and 

(ii) Descriptions and analyses of the 
accuracy of records and the validity of 
measures used by the project to estab-
lish and report on participant enroll-
ment, completion, and placement by 
sex and socio-economic status for each 
occupation for which training has been 
provided. 

(Approved by the Office of Management and 
Budget under Control No. 1830–0013) 

(Authority: 20 U.S.C. 2313(c)) 

PART 403—STATE VOCATIONAL 
AND APPLIED TECHNOLOGY 
EDUCATION PROGRAM 

Subpart A—General 

Sec. 
403.1 What is the State Vocational and Ap-

plied Technology Education Program? 
403.2 Who is eligible for an award? 
403.3 What regulations apply? 
403.4 What definitions apply? 

Subpart B—What Are the State’s Organiza-
tional and Planning Responsibilities? 

403.10 What is the State board? 
403.11 What are the principal responsibil-

ities of the State board? 
403.12 What are the additional responsibil-

ities of the State board? 

403.13 What are the personnel requirements 
regarding the elimination of sex dis-
crimination and sex stereotyping? 

403.14 What are the personnel requirements 
regarding coordination with services for 
individuals with disabilities? 

403.15 What are the personnel requirements 
regarding coordination with services 
under chapter 1 of title I of the Elemen-
tary and Secondary Education Act? 

403.16 What are the personnel requirements 
regarding coordination with programs 
for individuals of limited English pro-
ficiency? 

403.17 What are the State’s responsibilities 
regarding a State council on vocational 
education? 

403.18 What are the membership require-
ments of a State council on vocational 
education? 

403.19 What are the responsibilities of a 
State council on vocational education? 

Subpart C—How Does a State Apply for a 
Grant? 

403.30 What documents must a State submit 
to receive a grant? 

403.31 How is the State plan developed? 
403.32 What must the State plan contain? 
403.33 What procedures does a State use to 

submit its State plan? 
403.34 When are amendments to the State 

plan required? 

Subpart D—How Does the Secretary Make 
a Grant to a State? 

403.50 How does the Secretary make allot-
ments? 

403.51 How does the Secretary make reallot-
ments? 

403.52 When does the Secretary approve 
State plans and amendments? 

Subpart E—What Kinds of Activities Does 
the Secretary Assist Under the Basic 
Programs? 

GENERAL 

403.60 What are the basic programs? 
403.61 What projects, services, and activities 

are permissible under the basic pro-
grams? 

403.62 What administrative provisions 
apply? 

403.63 How does a State carry out the State 
Vocational and Applied Technology Edu-
cation Program? 

STATE PROGRAMS AND STATE LEADERSHIP 
ACTIVITIES 

403.70 How must funds be used under the 
State Programs and State Leadership 
Activities? 
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403.71 In what additional ways may funds be 
used under the State Programs and State 
Leadership Activities? 

SINGLE PARENTS, DISPLACED HOMEMAKERS, 
AND SINGLE PREGNANT WOMEN PROGRAM 

403.80 Who is eligible for a subgrant or con-
tract? 

403.81 How must funds be used under the 
Single Parents, Displaced Homemakers, 
and Single Pregnant Women Program? 

403.82 In what settings may the Single Par-
ents, Displaced Homemakers, and Single 
Pregnant Women Program be offered? 

SEX EQUITY PROGRAM 

403.90 Who is eligible for a subgrant or con-
tract? 

403.91 How must funds be used under the 
Sex Equity Program? 

403.92 Under what circumstances may the 
age limit under the Sex Equity Program 
be waived? 

PROGRAMS FOR CRIMINAL OFFENDERS 

403.100 What are the requirements for desig-
nating a State corrections educational 
agency to administer the Programs for 
Criminal Offenders? 

403.101 How must funds be used under the 
Programs for Criminal Offenders? 

403.102 What other requirements apply to 
the Program for Criminal Offenders? 

SECONDARY, POSTSECONDARY, AND ADULT 
VOCATIONAL EDUCATION PROGRAMS 

403.110 Who is eligible for a subgrant or con-
tract? 

403.111 How must funds be used under the 
Secondary School Vocational Education 
Program and the Postsecondary and 
Adult Vocational Education Programs? 

403.112 How does a State allocate funds 
under the Secondary School Vocational 
Education Program to local educational 
agencies? 

403.113 How does a State allocate funds 
under the Secondary School Vocational 
Education Program to area vocational 
education schools and intermediate edu-
cational agencies? 

403.114 How does a State determine the 
number of economically disadvantaged 
students attending vocational education 
programs under the Secondary School 
Vocational Education Program? 

403.115 What appeal procedures must be es-
tablished under the Secondary School 
Vocational Education Program? 

403.116 How does a State allocate funds 
under the Postsecondary and Adult Vo-
cational Education Programs? 

403.117 What definitions apply to the Post-
secondary and Adult Vocational Edu-
cation Programs? 

403.118 Under what circumstances may the 
Secretary waive the distribution require-
ments for the Postsecondary and Adult 
Vocational Education Programs? 

403.119 Under what circumstances may the 
State waive the distribution require-
ments for Secondary School Vocational 
Education Program or the Postsecondary 
and Adult Vocational Education Pro-
grams? 

403.120 How does a State reallocate funds 
under the Secondary School Vocational 
Education Program and the Postsec-
ondary and Adult Vocational Education 
Programs? 

Subpart F—What Kinds of Activities Does 
the Secretary Assist Under the Special 
Programs? 

GENERAL 

403.130 What are the Special Programs? 
403.131 Who is eligible for an award under 

the Special Programs? 

VOCATIONAL EDUCATION SUPPORT PROGRAMS 
BY COMMUNITY-BASED ORGANIZATIONS 

403.140 What activities does the Secretary 
support under the State Assistance for 
Vocational Education Support Programs 
by Community-Based Organizations? 

403.141 What are the application require-
ments for the State Assistance for Voca-
tional Education Support Programs by 
Community-Based Organizations? 

CONSUMER AND HOMEMAKING EDUCATION 
PROGRAMS 

403.150 What activities does the Secretary 
support under the Consumer and Home-
making Education Programs? 

403.151 How must funds be used under the 
Consumer and Homemaking Education 
Programs? 

COMPREHENSIVE CAREER GUIDANCE AND 
COUNSELING PROGRAMS 

403.160 What activities does the Secretary 
support under the Comprehensive Career 
Guidance and Counseling Programs? 

403.161 How must funds be used under the 
Comprehensive Career Guidance and 
Counseling Programs? 

BUSINESS-LABOR-EDUCATION PARTNERSHIP 
FOR TRAINING PROGRAM 

403.170 What activities does the Secretary 
support under the Business-Labor-Edu-
cation Partnership for Training Pro-
gram? 

403.171 Who is eligible to apply to a State 
board for an award? 

403.172 What special considerations must 
the State board give in approving 
projects, services, and activities? 
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403.173 What expenses are allowable? 
403.174 What additional fiscal requirements 

apply to the Business-Labor-Education 
Partnership for Training Program? 

Subpart G—What Financial Conditions 
Must Be Met by a State? 

403.180 How must a State reserve funds for 
the basic programs? 

403.181 What are the cost-sharing require-
ments applicable to the basic programs? 

403.182 What is the maintenance of fiscal ef-
fort requirement? 

403.183 Under what circumstances may the 
Secretary waive the maintenance of ef-
fort requirement? 

403.184 How does a State request a waiver of 
the maintenance of effort requirement? 

403.185 How does the Secretary compute 
maintenance of effort in the event of a 
waiver? 

403.186 What are the administrative cost re-
quirements applicable to a State? 

403.187 How may a State provide technical 
assistance? 

403.188 What is a State’s responsibility for 
the cost of services and activities for 
members of special populations? 

Subpart H—What Conditions Must Be Met 
by Local Recipients? 

403.190 What are the requirements for re-
ceiving a subgrant or contract? 

403.191 What are the requirements for pro-
gram evaluation? 

403.192 What are the requirements for pro-
gram improvement? 

403.193 What are the information require-
ments regarding special populations? 

403.194 What are the comparability require-
ments? 

403.195 What are the administrative cost re-
quirements applicable to local recipi-
ents? 

403.196 What are the requirements regarding 
supplanting? 

403.197 What are the requirements for the 
use of equipment? 

Subpart I—What Are the Administrative Re-
sponsibilities of a State Under the State 
Vocational and Applied Technology 
Education Program? 

403.200 What are the State’s responsibilities 
for ensuring compliance with the com-
parability requirements? 

403.201 What are the State’s responsibilities 
for developing and implementing a state-
wide system of core standards and meas-
ures of performance? 

403.202 What must each State’s system of 
core standards and measures of perform-
ance include? 

403.203 What are the State’s responsibilities 
for a State assessment? 

403.204 What are the State’s responsibilities 
for program evaluation and improve-
ment? 

403.205 What are the State’s responsibilities 
for members of special populations? 

403.206 What are the State’s responsibilities 
regarding a State occupational informa-
tion coordinating committee? 

403.207 What are the State’s responsibilities 
to the National Center or Centers for Re-
search in Vocational Education? 

403.208 What are the requirements regarding 
supplanting? 

APPENDIX A TO PART 403—EXAMPLES FOR 34 
CFR 403.111(a) AND 403.111(c)(3) 

APPENDIX B TO PART 403—EXAMPLES FOR 34 
CFR 403.194—COMPARABILITY REQUIRE-
MENTS 

AUTHORITY: 20 U.S.C. 2301 et seq., unless 
otherwise noted. 

SOURCE: 57 FR 36735, Aug. 14, 1992, unless 
otherwise noted. 

Subpart A—General 

§ 403.1 What is the State Vocational 
and Applied Technology Education 
Program? 

(a) Under the State Vocational and 
Applied Technology Education Pro-
gram, the Secretary makes grants to 
States, to assist them, local edu-
cational agencies, postsecondary edu-
cational institutions, and other agen-
cies and institutions to administer and 
conduct vocational education programs 
that are authorized by the Act. 

(b) The State Vocational and Applied 
Technology Education Program con-
sists of the programs under the basic 
programs for vocational education au-
thorized by title II of the Act and list-
ed in § 403.60, and the special programs 
authorized by title III of the Act that 
are covered by the State plan and list-
ed in § 403.130. 

(Authority: 20 U.S.C. 2301 et seq.) 

§ 403.2 Who is eligible for an award? 

Except as otherwise provided in 
§ 403.131, a State is eligible for an award 
under the State Vocational and Ap-
plied Technology Education Program. 

(Authority: 20 U.S.C. 2311 and 2311a) 
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§ 403.3 What regulations apply? 
The following regulations apply to 

the State Vocational and Applied Tech-
nology Education Program: 

(a) The regulations in 34 CFR part 
400. 

(b) The regulations in this part 403. 

(Authority: 20 U.S.C. 2301 et seq.) 

§ 403.4 What definitions apply? 
The definitions in 34 CFR 400.4 apply 

to the State Vocational and Applied 
Technology Education Program. 

(Authority: 20 U.S.C. 2471) 

Subpart B—What Are the State’s 
Organizational and Planning 
Responsibilities? 

§ 403.10 What is the State board? 
A State that desires to participate in 

the programs authorized by the Act 
shall, consistent with State law, des-
ignate or establish a State board of vo-
cational education (State board). The 
State board must be the sole State 
agency responsible for the administra-
tion or the supervision of the State’s 
vocational and applied technology edu-
cation program. 

(Authority: 20 U.S.C. 2321(a)) 

§ 403.11 What are the principal respon-
sibilities of the State board? 

The principal responsibilities of the 
State board must include— 

(a) The coordination of the develop-
ment, submission, and implementation 
of the State plan; 

(b) The evaluation of the programs, 
services, and activities assisted under 
the Act, as required by §§ 403.32 (a)(7) 
and (b)(9) and 403.201 through 403.204; 

(c) The development, in consultation 
with the State council on vocational 
education, of the State plan and its 
submission to the Secretary, as re-
quired by §§ 403.30 through 403.34; 

(d) Consultation with the State coun-
cil on vocational education and other 
appropriate agencies, groups, and indi-
viduals, including business, industry, 
and labor, involved in the planning, ad-
ministration, evaluation, and coordina-
tion of programs funded under the Act; 

(e) Convening and meeting as a State 
board, consistent with applicable State 

law and procedure, when the State 
board determines it is necessary to 
meet to carry out its functions under 
the Act, but not less than four times 
annually; and 

(f) The adoption of those procedures 
the State board considers necessary to 
implement State level coordination 
with the State job training coordi-
nating council in order to encourage 
cooperation between programs under 
the Act and programs under the Job 
Training Partnership Act (JTPA) (29 
U.S.C. 1501 et seq.). 

(Authority: 20 U.S.C. 2321(a)) 

§ 403.12 What are the additional re-
sponsibilities of the State board? 

(a) The State board shall make avail-
able to each private industry council 
established within the State under sec-
tion 102 of the JTPA a current listing 
of all programs assisted under the Act. 

(b)(1) The State board, in consulta-
tion with the State council on voca-
tional education established under 
§ 403.17, shall establish a limited num-
ber of (but at least two) technical com-
mittees to advise the State council and 
the State board on the development of 
model curricula to address State labor 
market needs. The technical commit-
tees shall develop an inventory of 
skills that may be used by the State 
board to define state-of-the-art model 
curricula. This inventory must identify 
the type and level of knowledge and 
skills needed for entry, retention, and 
advancement in occupational areas 
taught in the State. 

(2) The State board shall establish 
procedures that are consistent with the 
purposes of the Act for membership, 
operation, and duration of the tech-
nical committees. Their membership 
must be composed of representatives 
of— 

(i) Employers from any relevant in-
dustry or occupation for which the 
committee is established; 

(ii) Trade or professional organiza-
tions representing any relevant occu-
pations; and 

(iii) Organized labor, if appropriate. 
(c) Except for the functions described 

in § 403.11, the State board may dele-
gate any of its other administrative, 
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operational, or supervisory responsibil-
ities, in whole or in part, to one or 
more appropriate State agencies. 

(d) The State board shall carry out 
the responsibilities described in 
§§ 403.13 through 403.18 and 403.200 
through 403.208. 

(Approved by the Office of Management and 
Budget under Control No. 1830–0030) 

(Authority: 20 U.S.C. 2321(a)(1), (f), (g)) 

§ 403.13 What are the personnel re-
quirements regarding the elimi-
nation of sex discrimination and 
sex stereotyping? 

(a) A State that desires to partici-
pate in the State Vocational and Ap-
plied Technology Education Program 
shall assign one individual, within the 
appropriate agency established or des-
ignated by the State board under 
§ 403.12(c), to administer vocational 
education programs within the State, 
to work full-time to assist the State 
board to fulfill the purposes of the Act 
by— 

(1) Administering the program of vo-
cational education for single parents, 
displaced homemakers, and single 
pregnant women described in § 403.81, 
and the sex equity program described 
in § 403.91; 

(2) Gathering, analyzing, and dis-
seminating data on the— 

(i) Adequacy and effectiveness of vo-
cational education programs in the 
State in meeting the education and 
employment needs of women, including 
the preparation of women for employ-
ment in technical occupations, new and 
emerging occupational fields, and occu-
pations regarded as nontraditional for 
women; and 

(ii) Status of men and women stu-
dents and employees in the programs 
described in paragraph (a)(2)(i) of this 
section; 

(3) Reviewing and commenting upon, 
and making recommendations con-
cerning, the plans of local educational 
agencies, area vocational education 
schools, intermediate educational 
agencies, and postsecondary edu-
cational institutions to ensure that the 
needs of women and men for training in 
nontraditional jobs are met; 

(4)(i) Reviewing vocational edu-
cational programs, including career 
guidance and counseling, for sex 

stereotyping and sex bias, with par-
ticular attention to practices that tend 
to inhibit the entry of women in high 
technology occupations; and 

(ii) Submitting recommendations, to 
the State board for inclusion in the 
State plan, for programs and policies 
to overcome sex bias and sex stereo-
typing in the programs described in 
paragraph (a)(4)(i) of this section; 

(5) Submitting to the State board an 
assessment of the State’s progress in 
meeting the purposes of the Act with 
regard to overcoming sex discrimina-
tion and sex stereotyping; 

(6) Reviewing proposed actions on 
grants, contracts, and the policies of 
the State board to ensure that the 
needs of women are addressed in the 
administration of the Act; 

(7) Developing recommendations for 
programs of information and outreach 
to women concerning vocational edu-
cation and employment opportunities 
for women, including opportunities for 
careers as technicians and skilled 
workers in technical fields and new and 
emerging occupational fields; 

(8) Providing technical assistance 
and advice to local educational agen-
cies, postsecondary institutions, and 
other interested parties in the State on 
expanding vocational opportunities for 
women; 

(9) Assisting administrators, instruc-
tors, and counselors in implementing 
programs and activities to increase ac-
cess for women, including displaced 
homemakers and single heads of house-
holds, to vocational education and to 
increase male and female students’ en-
rollment in nontraditional programs; 

(10) Developing an annual plan for 
the use of all funds available for pro-
grams described in §§ 403.81 and 403.91; 

(11) Managing the distribution of 
funds pursuant to §§ 403.81 and 403.91; 

(12) Monitoring the use of funds dis-
tributed to recipients under §§ 403.81 
and 403.91; 

(13) Evaluating the effectiveness of 
programs and activities supported by 
funds under §§ 403.81 and 403.91; 

(14) On a competitive basis, allo-
cating and distributing to eligible re-
cipients or community-based organiza-
tions subgrants or contracts to carry 
out the Programs for Single Parents, 
Displaced Homemakers, and Single 
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Pregnant Women and the Sex Equity 
Program; 

(15) Ensuring that each subgrant or 
contract awarded under the Programs 
for Single Parents, Displaced Home-
makers, and Single Pregnant Women 
and the Sex Equity Program is of suffi-
cient size, scope, and quality to be ef-
fective; 

(16) Developing procedures for the 
collection from eligible recipients or 
community-based organizations that 
receive funds under §§ 403.81 and 403.91 
of data appropriate to the individuals 
served in programs under §§ 403.81 and 
403.91 in order to permit an evaluation 
of effectiveness of those programs as 
required by paragraph (a)(13) of this 
section; and 

(17) Cooperating in the elimination of 
sex bias and sex stereotyping in Con-
sumer and Homemaking Education 
Programs. 

(b) A State shall, in accordance with 
§ 403.180(b)(4)(i), reserve at least $60,000 
to carry out the provisions of para-
graph (a) of this section, including the 
provision of necessary and reasonable 
staff support. 

(c) For the purposes of this section, 
the term ‘‘State’’ includes only the 
fifty States and the District of Colum-
bia. 

(Approved by the Office of Management and 
Budget under Control No. 1830–0030) 

(Authority: 20 U.S.C. 2312(a)(4)(A), 2321(b), 
2335b, 2362(a)(3)) 

§ 403.14 What are the personnel re-
quirements regarding coordination 
with services for individuals with 
disabilities? 

(a) A State desiring to participate in 
programs authorized by the Act shall 
designate or assign the head of the 
State office responsible for admin-
istering part B of the Individuals with 
Disabilities Education Act (IDEA) (20 
U.S.C. 1400 et seq.) to review the imple-
mentation of the provisions of the Act 
as they relate to students with disabil-
ities by reviewing all or a representa-
tive sample of applications of eligible 
recipients to ensure that— 

(1) Individuals with disabilities are 
receiving vocational educational serv-
ices; 

(2) Applications of the eligible recipi-
ents provide assurances of compliance 

with the requirements of section 504 of 
the Rehabilitation Act of 1973 (29 
U.S.C. 794) and the IDEA and regula-
tions implementing those statutes, re-
garding equal access to programs; and 

(3) Eligible recipients have— 
(i) Identified the number of students 

with disabilities enrolled in the eligible 
recipients’ vocational programs; 

(ii) Assessed the vocational needs of 
those students; and 

(iii) Developed an adequate plan to 
provide supplementary services suffi-
cient to meet the needs of those stu-
dents. 

(b) For the purposes of this section, 
the term ‘‘State’’ includes only the 
fifty States, the District of Columbia, 
and the Commonwealth of Puerto Rico. 

(Authority: 20 U.S.C. 2321(c)) 

§ 403.15 What are the personnel re-
quirements regarding coordination 
with services under chapter 1 of 
title I of the Elementary and Sec-
ondary Education Act? 

(a) A State desiring to participate in 
programs authorized by the Act shall 
designate or assign the head of the 
State office or other appropriate indi-
vidual responsible for coordinating 
services under chapter 1 of title I of the 
Elementary and Secondary Education 
Act of 1965, as amended (chapter 1) (20 
U.S.C. 2701 et seq.) to review all or a 
representative sample of applications 
from eligible recipients to ensure 
that— 

(1) The number of economically dis-
advantaged students has been identi-
fied; and 

(2) The needs of economically dis-
advantaged students are being met as 
outlined in the applications of eligible 
recipients. 

(b) For the purposes of this section, 
the term ‘‘State’’ includes only the 
fifty States, the District of Columbia, 
and the Commonwealth of Puerto Rico. 

(Authority: 20 U.S.C. 2321 (c) and (d)) 

§ 403.16 What are the personnel re-
quirements regarding coordination 
with programs for individuals of 
limited English proficiency? 

(a) A State desiring to participate in 
programs authorized by the Act shall 
designate or assign the head of the 
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State office or other appropriate indi-
vidual responsible for administering 
programs for students of limited 
English proficiency to review all or a 
representative sample of applications 
from eligible recipients to ensure 
that— 

(1) The number of students of limited 
English proficiency has been identified; 
and 

(2) The needs of students of limited 
English proficiency for participation in 
vocational education programs are 
being met as outlined in the applica-
tions of eligible recipients. 

(b) For the purposes of this section, 
the term ‘‘State’’ includes only the 
fifty States, the District of Columbia, 
and the Commonwealth of Puerto Rico. 

(Authority: 20 U.S.C. 2321 (c) and (e)) 

§ 403.17 What are the State’s respon-
sibilities regarding a State council 
on vocational education? 

(a) A State desiring to participate in 
the State Vocational and Applied Tech-
nology Education Program shall estab-
lish a State council on vocational edu-
cation. The State council must be ap-
pointed— 

(1) By the Governor; or 
(2) By the State board of education, 

in a State in which the members of the 
State board of education are elected, 
including election by the State legisla-
ture. 

(b) Each State shall certify to the 
Secretary the establishment and mem-
bership of the State council by June 1 
prior to the beginning of each State 
plan period described in § 403.30. 

(c) Each State shall recertify to the 
Secretary any new member of the 
State council not more than 60 days 
after a position on the State council is 
vacated. 

(Authority: 20 U.S.C. 2322 (a), (b)) 

§ 403.18 What are the membership re-
quirements of a State council on vo-
cational education? 

(a) Each State council must be com-
posed of 13 individuals, and must be 
broadly representative of citizens and 
groups within the State having an in-
terest in vocational education. 

(b) Each State council must consist 
of— 

(1) Seven individuals who are rep-
resentative of the private sector in the 
State and who must constitute a ma-
jority of the membership— 

(i) Five of whom must be representa-
tives of business, industry, trade orga-
nizations, and agriculture including— 

(A) One member who is representa-
tive of small business concerns; and 

(B) One member who is a private sec-
tor member of the State job training 
coordinating council established pursu-
ant to section 122 of the JTPA; and 

(ii) Two of whom must be representa-
tives of labor organizations; and 

(2) Six individuals, one of whom must 
be representative of special education, 
who are representative of— 

(i) Secondary and postsecondary vo-
cational institutions (equitably dis-
tributed among those institutions); 

(ii) Career guidance and counseling 
organizations within the State; and 

(iii) Individuals who have special 
knowledge and qualifications with re-
spect to the special educational and ca-
reer development needs of special popu-
lations, including women, disadvan-
taged individuals, individuals with dis-
abilities, individuals with limited 
English proficiency, and minorities. 

(c) The State council may include 
members of vocational student organi-
zations and school boards but may not 
include employees of the State board of 
vocational education. 

(d) In selecting individuals to serve 
on the State council on vocational edu-
cation, the State shall give due consid-
eration to the appointment of individ-
uals who serve on a private industry 
council under the JTPA, or on State 
councils established under other re-
lated Federal programs. 

(Authority: 20 U.S.C. 2322(a)) 

§ 403.19 What are the responsibilities 
of a State council on vocational 
education? 

(a)(1) The State council on voca-
tional education shall meet as soon as 
practical after the Secretary accepts 
its certification and shall select from 
among its membership a chairperson 
who must be a representative of the 
private sector. 

(2) The State council on vocational 
education shall adopt rules that govern 
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the time, place, and manner of meet-
ing, as well as council operating proce-
dures and staffing. The rules must pro-
vide for at least one public meeting 
each year at which the public is given 
an opportunity to express views con-
cerning the vocational education pro-
gram of the State. 

(b) Each State council on vocational 
education, during each State plan pe-
riod described in § 403.30 unless other-
wise indicated in the regulations in 
this section, shall— 

(1) Meet with the State board or its 
representatives to advise on the devel-
opment of the subsequent State plan, 
or any amendments to the current 
State plan, while the State plan or 
amendment is being developed; 

(2) Make recommendations to the 
State board and make reports to the 
Governor, the business community, 
and general public of the State, con-
cerning— 

(i) The State plan; 
(ii) Policies the State should pursue 

to strengthen vocational education, 
with particular attention to programs 
for individuals with disabilities; and 

(iii) Initiatives and methods the pri-
vate sector could undertake to assist in 
the modernization of vocational edu-
cation programs; 

(3) Analyze and report on the dis-
tribution of all vocational education 
funds in the State and on the avail-
ability of vocational education activi-
ties and services within the State; 

(4) Consult with the State board on 
the establishment of evaluation cri-
teria for vocational education pro-
grams within the State; 

(5) Submit recommendations to the 
State board on the conduct of voca-
tional education programs conducted 
in the State that emphasize the use of 
business concerns and labor organiza-
tions; 

(6) Assess and report on the distribu-
tion of financial assistance under the 
Act, particularly the distribution of fi-
nancial assistance between secondary 
vocational education programs and 
postsecondary vocational education 
programs; 

(7) Recommend procedures to the 
State board to ensure and enhance the 
participation of the public in the provi-
sion of vocational education at the 

local level within the State, particu-
larly the participation of local employ-
ers and local labor organizations; 

(8) Report to the State board on the 
extent to which individuals who are 
members of special populations are 
provided with equal access to quality 
vocational education programs; 

(9) Analyze and review corrections 
education programs; and 

(10)(i) At least once every two years— 
(A) Evaluate the extent to which vo-

cational education, employment, and 
training programs in the State rep-
resent a consistent, integrated, and co-
ordinated approach to meeting the eco-
nomic needs of the State; 

(B) Evaluate the vocational edu-
cation program delivery system as-
sisted under the Act, and the job train-
ing program delivery system assisted 
under the JTPA, in terms of the deliv-
ery systems’ adequacy and effective-
ness in achieving the purposes of both 
Acts; and 

(C) Make recommendations to the 
State board on the adequacy and effec-
tiveness of the coordination that takes 
place between vocational education 
and the JTPA; 

(ii) Comment on the adequacy or in-
adequacy of State action in imple-
menting the State plan; 

(iii) Make recommendations to the 
State board on ways to create greater 
incentives for joint planning and col-
laboration between the vocational edu-
cation system and the job training sys-
tem at the State and local levels; and 

(iv) Advise, in writing, the Governor, 
the State board, the State job training 
coordinating council, the Secretary, 
and the Secretary of Labor of these 
findings and recommendations. 

(c)(1) Each State council on voca-
tional education may— 

(i) Obtain the services of the profes-
sional, technical, and clerical per-
sonnel necessary to enable it to carry 
out its functions under the Act; 

(ii) Contract for the services nec-
essary to enable it to carry out its 
evaluation functions; and 

(iii) Submit a statement to the Sec-
retary reviewing and commenting upon 
the State plan. 

(2)(i) The expenditure of funds award-
ed to a State council on vocational 
education by the Secretary must be 

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00042 Fmt 8010 Sfmt 8010 Y:\SGML\211134.XXX 211134



33 

Off. of Voc. and Adult Education, Education § 403.32 

solely determined by that State coun-
cil and may not be diverted or repro-
grammed for any other purpose by any 
State board, agency, or individual. 

(ii) Each State council on vocational 
education shall designate an appro-
priate State agency, or other public 
agency, eligible to receive funds under 
the Act, to act as its fiscal agent for 
purposes of disbursement, accounting, 
and auditing. 

(3) Each State council on vocational 
education shall carry out its functions, 
whether directly or by way of contract 
for services, independent of pro-
grammatic and administrative control 
by other State boards, agencies, and in-
dividuals. 

(Approved by the Office of Management and 
Budget under Control No. 1830–0030) 

(Authority: 20 U.S.C. 2322(c)–(e) and (f)(2); 
2323(c)) 

Subpart C—How Does A State 
Apply for a Grant? 

§ 403.30 What documents must a State 
submit to receive a grant? 

(a) A State that desires to partici-
pate in the State Vocational and Ap-
plied Technology Education Program 
shall submit to the Secretary a State 
plan for a three-year period, in the case 
of the initial plan, and a two-year pe-
riod thereafter, together with annual 
revisions the State board determines to 
be necessary. 

(b) Each State shall carry out its pro-
grams under the State Vocational and 
Applied Technology Education Pro-
gram on the basis of program years 
that coincide with program years 
under section 104(a) of the JTPA. 

(c) The provisions of 34 CFR 76.103 do 
not apply to the State Vocational and 
Applied Technology Education Pro-
gram. 

(Approved by the Office of Management and 
Budget under Control No. 1830–0029) 

(Authority: 20 U.S.C. 2323) 

§ 403.31 How is the State plan devel-
oped? 

(a) In formulating the State plan, 
and any amendments to the State plan, 
the State board shall meet with, and 
utilize, the State council on vocational 
education established under § 403.17. 

(b) After providing appropriate and 
sufficient notice to the public, the 
State board shall conduct at least two 
public hearings in the State for the 
purpose of affording all segments of the 
public and interested organizations and 
groups an opportunity to present their 
views and make recommendations re-
garding the State plan. 

(c) A State shall provide public no-
tice of hearings on the State plan at 
least 30 days prior to the hearings. 

(d) In developing a State plan, the 
State shall conduct an assessment ac-
cording to § 403.203. 

(e) The State board shall develop the 
portion of each State plan relating to 
the amount and uses of any funds pro-
posed to be reserved for adult edu-
cation, postsecondary education, tech- 
prep education, and secondary edu-
cation after consultation with the 
State agency responsible for super-
vision of community colleges, tech-
nical institutes, or other two-year 
postsecondary institutions primarily 
engaged in providing postsecondary vo-
cational education and the State agen-
cy responsible for secondary education. 
If a State agency finds that a portion 
of the final State plan is objectionable, 
that agency shall file its objections 
with the State board. 

(f) The State board shall, in devel-
oping the State plan, take into consid-
eration the relative training and re-
training needs of secondary, adult, and 
postsecondary students. 

(Approved by the Office of Management and 
Budget under Control No. 1830–0029) 

(Authority: 20 U.S.C. 2323(a)(2) and 2324(a)) 

§ 403.32 What must the State plan con-
tain? 

(a) Assurances. To participate in the 
programs authorized under the State 
Vocational and Applied Technology 
Program, the State shall, in its State 
plan, provide assurances that— 

(1) The State board will comply with 
the applicable requirements of titles I, 
II, III, and V of the Act and regulations 
implementing those requirements (in-
cluding the maintenance of fiscal effort 
requirement in § 403.182); 

(2) Eligible recipients will comply 
with the requirements of titles I, II, 
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III, and V of the Act and the regula-
tions implementing those require-
ments; 

(3) The State board will develop 
measurable goals and accountability 
measures for meeting the needs of indi-
viduals who are members of special 
populations; 

(4) The State board will conduct ade-
quate monitoring of projects, services, 
and activities conducted by eligible re-
cipients to ensure that the eligible re-
cipients are meeting the goals de-
scribed in paragraph (a)(3) of this sec-
tion; 

(5) To the extent consistent with the 
number and location of individuals who 
are members of special populations en-
rolled in private secondary schools, the 
State will provide for the participation 
of those individuals in the vocational 
education projects, services, and ac-
tivities assisted under §§ 403.112 and 
403.113; 

CROSS-REFERENCE: See 34 CFR 76.650–76.662, 
Participation of Students Enrolled in Pri-
vate Schools. 

(6) The State will comply with the 
provisions of § 403.180, and will dis-
tribute all of the funds reserved for the 
Secondary School Vocational Edu-
cation Program and the Postsecondary 
and Adult Vocational Education Pro-
grams to eligible recipients pursuant 
to §§ 403.112, 403.113, and 403.116; 

(7) The State will develop and imple-
ment a system of standards for per-
formance and measures of performance 
for vocational education programs at 
the State level that meets the require-
ments of §§ 403.201 and 403.202; 

(8) In the use of funds available for 
programs for single parents, displaced 
homemakers, or single pregnant 
women under § 403.81, the State will— 

(i) Emphasize assisting individuals 
with the greatest financial need; and 

(ii) Give special consideration to dis-
placed homemakers who, because of di-
vorce, separation, or the death or dis-
ability of a spouse, must prepare for 
paid employment; 

(9) The State will furnish relevant 
training and vocational education ac-
tivities to men and women who desire 
to enter occupations that are not tradi-
tionally associated with their sex; 

(10) The State will fund programs of 
personnel development and curriculum 
development to further the goals iden-
tified in the State plan; 

(11) The State has thoroughly as-
sessed the vocational education needs 
of identifiable segments of the popu-
lation in the State that have the high-
est rates of unemployment, and those 
needs are reflected in and addressed by 
the State plan; 

(12) The State board will cooperate 
with the State council in carrying out 
the Board’s duties under the State 
plan; 

(13) None of the funds expended under 
the Act will be used to acquire equip-
ment (including computer software) in 
any instance in which that acquisition 
results in a direct financial benefit to 
any organization representing the in-
terests of the purchasing entity or its 
employees or any affiliate of such an 
organization; 

(14) State and local funds will be used 
in the schools of each local educational 
agency that are receiving funds under 
the Act to provide services that, taken 
as a whole, are at least comparable to 
services being provided in schools in 
those agencies that are not receiving 
funds under the Act; 

CROSS-REFERENCE: See §§ 403.194 and 403.200. 

(15)(i) The State board will provide 
leadership (qualified by experience and 
knowledge in guidance and counseling), 
supervision, and resources for com-
prehensive career guidance, vocational 
counseling, and placement programs; 
and 

(ii) As a component of the assurances 
described in paragraph (a)(15)(i) of this 
section, the State board will annually 
assess and include in the State plan a 
report on the degree to which expendi-
tures aggregated within the State for 
career guidance and vocational coun-
seling from allotments under title II of 
the Act are not less than expenditures 
for guidance and counseling within the 
State under the Carl D. Perkins Voca-
tional Education Act in Fiscal or Pro-
gram Year 1988; 

(Authority: H.R. Rep. No. 660, 101st Cong., 1st 
Sess. 111 (1990)) 
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(16) The State will provide for such 
fiscal control and fund accounting pro-
cedures as may be necessary to ensure 
the proper disbursement of, and ac-
counting for, Federal funds paid to the 
State, including those funds paid by 
the State to eligible recipients under 
the Act; 

(17) Funds made available under title 
II of the Act will be used to supple-
ment, and to the extent practicable in-
crease, the amount of State and local 
funds that would in the absence of 
those Federal funds be made available 
for the uses specified in the State plan 
and the local application, and in no 
case supplant those State or local 
funds; 

CROSS-REFERENCE: See §§ 403.196 and 403.208. 

(18) Individuals who are members of 
special populations will be provided 
with equal access to recruitment, en-
rollment, and placement activities; 

(19) Individuals who are members of 
special populations will be provided 
with equal access to the full range of 
vocational education programs avail-
able to individuals who are not mem-
bers of special populations, including 
occupationally specific courses of 
study, cooperative education, appren-
ticeship programs, and, to the extent 
practicable, comprehensive career 
guidance and counseling services, and 
will not be discriminated against on 
the basis of their status as members of 
special populations; 

(20) Vocational education programs 
and activities for individuals with dis-
abilities will be provided in the least 
restrictive environment in accordance 
with section 612(5)(B) of the IDEA and 
will, if appropriate, be included as a 
component of the individualized edu-
cation program developed under sec-
tion 614(a)(5) of that Act; 

(21) Students with disabilities who 
have individualized education pro-
grams developed under section 614(a)(5) 
of the IDEA, with respect to vocational 
education programs, will be afforded 
the rights and protections guaranteed 
those students under sections 612, 614, 
and 615 of that Act; 

(22) Students with disabilities who do 
not have individualized education pro-
grams developed under section 614(a)(5) 
of the IDEA or who are not eligible to 

have such a program, with respect to 
vocational education programs, will be 
afforded the rights and protections 
guaranteed those students under sec-
tion 504 of the Rehabilitation Act of 
1973 (29 U.S.C. 794) and, for the purpose 
of the State Vocational and Applied 
Technology Education Programs, those 
rights and protections will include 
making vocational education programs 
readily accessible to eligible individ-
uals with disabilities through the pro-
vision of services described 
§ 403.190(b)(3); 

(23) Vocational education planning 
for individuals with disabilities will be 
coordinated among appropriate rep-
resentatives of vocational education, 
special education, and State vocational 
rehabilitation agencies; 

(24) The provision of vocational edu-
cation to each student with disabilities 
will be monitored to determine if that 
education is consistent with the indi-
vidualized education program devel-
oped for the student under section 
614(a)(5) of the IDEA, in any case in 
which an individualized education pro-
gram exists; 

(25) The provision of vocational edu-
cation will be monitored to ensure that 
disadvantaged students and students of 
limited English proficiency have access 
to that education in the most inte-
grated setting possible; 

(26)(i) The requirements of the Act 
relating to individuals who are mem-
bers of special populations— 

(A) Will be carried out under the gen-
eral supervision of individuals in the 
appropriate State educational agency 
or State board who are responsible for 
students who are members of special 
populations; and 

(B) Will meet education standards of 
the State educational agency or State 
board; 

(ii) With respect to students with dis-
abilities, the supervision carried out 
under paragraph (a)(26)(i) of this sec-
tion will be carried out consistent 
with, and in conjunction with, super-
vision by the State educational agency 
or State board carried out under sec-
tion 612(6) of the IDEA; 

(27) Funds received under the Busi-
ness-Labor-Education Partnership for 
Training Program will be awarded on a 
competitive basis solely for vocational 
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education programs, including pro-
grams that— 

(i) Provide apprenticeships and in-
ternships in industry; 

(ii) Provide new equipment; 
(iii) Provide teacher internships or 

teacher training; 
(iv) Bring representatives of business 

and organized labor into the classroom; 
(v) Increase the access to, and qual-

ity of, programs for individuals who 
are members of special populations; 

(vi) Strengthen coordination between 
vocational education programs and the 
labor and skill needs of business and 
industry; 

(vii) Address the economic develop-
ment needs of the area served by the 
partnership; 

(viii) Provide training and career 
counseling that will enable workers to 
retain their jobs; 

(ix) Provide training and career coun-
seling that will enable workers to up-
grade their jobs; and 

(x) Address the needs of new and 
emerging industries, particularly in-
dustries in high-technology fields; 

(28) In administering the Business- 
Labor-Education Partnership for 
Training Program, the State board 
will— 

(i) Give preference to partnerships 
that coordinate with local chambers of 
commerce (or the equivalent), local 
labor organizations, or local economic 
development plans; 

(ii) Give priority to programs offered 
by partnerships that provide job train-
ing in areas or skills where there are 
significant labor shortages; and 

(iii) Ensure an equitable distribution 
of assistance under this part between 
urban and rural areas; 

(29) Except as provided in paragraph 
(a)(30) of this section, not less than 50 
percent of the aggregate cost of pro-
grams and projects assisted under the 
Business-Labor-Education Partnership 
for Training Program will be provided 
from non-Federal sources, and not less 
than 50 percent of the non-Federal 
share will be provided by businesses or 
labor organizations participating in 
the partnerships; and 

(30) In the event that a partnership 
includes a small business or labor orga-
nization, 40 percent of the aggregate 
cost of the programs and projects as-

sisted under the Business-Labor-Edu-
cation Partnership for Training Pro-
gram will be provided from non-Fed-
eral sources and not less than 50 per-
cent of the non-Federal share will be 
provided by participating business or 
labor organizations. 

(b) Descriptions. To participate in pro-
grams authorized under the State Vo-
cational and Applied Technology Edu-
cation Program, the State must in-
clude the following descriptions in the 
State plan: 

(1) The procedures and criteria for, 
and the results of, each of the assess-
ments required by § 403.203, including 
the needs identified by the assess-
ments. 

(2) The plans for the use of the funds 
and how those planned uses reflect the 
needs described in paragraph (b)(1) of 
this section. 

(3) The manner in which the State 
will comply with the requirements in 
the Act regarding access and services 
for individuals who are members of 
special populations and a description of 
the responsiveness of programs to the 
special needs of those students. 

(4) The estimated distribution, for 
each instructional level—secondary, 
postsecondary, and adult—of funds to 
corrections educational agencies as 
prescribed by § 403.100, of funds to local 
educational agencies, area vocational 
education schools, or intermediate edu-
cational agencies as prescribed by 
§§ 403.112 and 403.113, and of funds to eli-
gible institutions or consortia of eligi-
ble institutions as prescribed by 
§ 403.116. 

(5) The criteria the State board will 
use— 

(i) In approving applications of eligi-
ble recipients; and 

(ii) For spending the amounts re-
served for the State under § 403.180(b). 

(6) How funds expended for occupa-
tionally specific training will be used 
for occupations in which job openings 
are projected or available, based on a 
labor market analysis that is not lim-
ited to the area in which the school is 
located. 

(Authority: H.R. Rep. No. 660, 101st Cong., 1st 
Sess. 109 (1990)) 

(7) In each State plan submitted after 
Fiscal Year 1991, the progress the State 
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has made in achieving the goals de-
scribed in previous State plans. 

(8) The methods of administration 
necessary for the prompt and efficient 
administration of programs under the 
Act. 

(9) How the State will implement 
program evaluations with eligible re-
cipients as prescribed in §§ 403.191, 
403.192, 403.201(a) (3) and (4), and 403.204. 

(10) The methods proposed for the 
joint planning and coordination of pro-
grams carried out under the Act with 
programs conducted under the JTPA, 
the Adult Education Act (20 U.S.C. 1201 
et seq.), chapter 1, the IDEA, and the 
Rehabilitation Act of 1973, and with ap-
prenticeship programs. 

(11) Procedures by which an area vo-
cational educational school, inter-
mediate educational agency, or local 
educational agency may appeal deci-
sions adverse to its interests with re-
spect to programs assisted under the 
Act. 

CROSS-REFERENCE: See 34 CFR 76.401. 

(12) How the State will comply with 
the provisions of §§ 403.32(a)(18)–(26), 
403.115, and 403.205. 

(13) The State’s rationale for dis-
tribution of funds under the Secondary 
School Vocational Education Program 
and the Postsecondary and Adult Voca-
tional Education Programs. 

(14) The State corrections edu-
cational agency or agencies designated 
to administer vocational education 
programs assisted under the Act, and 
the plan for the use of funds provided 
under § 403.180(b)(5). 

(15) Any delegation of functions 
under § 403.12(c). 

(16) The manner in which the State 
board will comply with the applicable 
requirements of titles I, II, III, and V of 
the Act (including the maintenance of 
fiscal effort requirements in § 403.182). 

(17) A summary of recommendations 
made at public hearings on the State 
plan and the State board’s response. 

(18) How the State will determine 
which LEAs are located in a rural 
sparsely-populated area for purposes of 
§ 403.112(d)(3). 

(19) Which indices of economic status 
the State will use to determine the 
number of economically disadvantaged 
students attending vocational edu-

cational programs for the purposes of 
§ 403.114. 

(20) What method the State will use 
to distribute minimal amounts for the 
purpose of § 403.119(a). 

(21) As appropriate, what method the 
State will use to distribute funds under 
§ 403.118. 

(c) Consultations. A State desiring to 
participate in the State Vocational and 
Applied Technology Education Pro-
gram shall include in its State plan— 

(1) A statement, if any, from the 
State advisory council on vocational 
education reviewing and commenting 
on the State plan; 

(2) As necessary, the State’s reasons 
for not accepting the recommendations 
of the State Committee of Practi-
tioners for modifying standards and 
measures to be used in the statewide 
system of core standards and measures 
of performance; and 

(3) As necessary, the State’s response 
to any objections raised by State agen-
cies consulted during the development 
of the State plan as required by 
§ 403.31(e). 

(Approved by the Office of Management and 
Budget under Control No. 1830–0029) 

(Authority: 20 U.S.C. 2321(a)(2); 2322(e); 
2323(a)(2)(B), (b); 2324(a); 2325(a), (d)(3); 
2328(a); 2336(a)(1); 2341(b)(2), (d)(3); 2341b(a); 
2392(b); 2463; and 2468e(a)(1)) 

[57 FR 36735, Aug. 14, 1992, as amended at 59 
FR 38512, July 28, 1994] 

§ 403.33 What procedures does a State 
use to submit its State plan? 

(a)(1) The State board shall submit 
its State plan for review and comment 
to the State job training coordinating 
council under section 122 of the JTPA 
not less than sixty days before the 
State plan is submitted to the Sec-
retary. 

(2) If the matters raised by the com-
ments of the State job training coordi-
nating council are not addressed in the 
State plan, the State board shall sub-
mit those comments to the Secretary 
with the State plan. 

(b) The State board shall submit its 
State plan for review and comment to 
the State council on vocational edu-
cation not less than sixty days before 
the State plan is submitted to the Sec-
retary. 
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CROSS-REFERENCE: See § 403.19(c)(1)(iii). 

(c) Each State plan must be sub-
mitted to the Secretary by May 1 pre-
ceding the beginning of the first fiscal 
year for which the plan is to be in ef-
fect. 

(d) The State plan is considered to be 
the general application required by 
section 435 of the General Education 
Provisions Act (20 U.S.C. 1232d). 

(Approved by the Office of Management and 
Budget under Control No. 1830–0029) 

(Authority: 20 U.S.C. 2322(d)(1) and (2)(A), (e); 
2323(a)(2)(A); and 2324(b)) 

§ 403.34 When are amendments to the 
State plan required? 

The State board, in consultation 
with the State council, shall submit 
amendments to the State plan to the 
Secretary when required by 34 CFR 
76.140 or when changes in program con-
ditions, labor market conditions, fund-
ing, or other factors require substan-
tial amendment of an approved State 
plan. All amendments must be sub-
mitted for review by the State job 
training coordinating council and the 
State council on vocational education 
before submittal to the Secretary. 

(Approved by the Office of Management and 
Budget under Control No. 1830–0029) 

(Authority: 20 U.S.C. 2323(c)) 

Subpart D—How Does the Sec-
retary Make a Grant to a 
State? 

§ 403.50 How does the Secretary make 
allotments? 

(a)(1) From funds made available 
under section 3(c) of the Act for the 
basic programs listed in § 403.60, and 
under section 3(d) of the Act for the 
special programs listed in § 403.130, the 
Secretary allots funds each fiscal year 
according to the provisions of section 
101 of the Act to the 50 States, the 
Commonwealth of Puerto Rico, the 
District of Columbia, and the Virgin Is-
lands. 

(2) Upon approval of its State plan 
and any annual amendments, the Sec-
retary makes one or more grant awards 
from those allotments to a State. 

(b)(1) From funds made available 
under sections 3(b)(2) of the Act, the 

Secretary allots funds each fiscal year 
for State councils on vocational edu-
cation according to the provisions of 
section 112(f)(1) of the Act. 

(2) The Secretary makes an award to 
a State council upon the State coun-
cil’s submission of an annual budget 
covering the proposed expenditures of 
the State council for the following pro-
gram year, and when the Secretary has 
determined that the State plan is in 
substantially approvable form. 

(c) From funds made available under 
section 3(b)(1)(B) of the Act for the ter-
ritories, the Secretary allots funds 
each fiscal year according to the provi-
sions of section 101A(a) of the Act. 

(d)(1) The Secretary awards funds re-
maining after allotments are made 
under paragraph (c) of this section to 
the Center for the Advancement of Pa-
cific Education (CAPE) or its successor 
entity, such as the Pacific Regional 
Educational Laboratory. 

(2) CAPE or its successor entity shall 
make grants for vocational education 
and training in Guam, American 
Samoa, Palau, the Commonwealth of 
the Northern Marianas, the Federated 
States of Micronesia, and the Republic 
of the Marshall Islands for the purpose 
of providing direct educational serv-
ices, including— 

(i) Teacher and counselor training 
and retraining; 

(ii) Curriculum development; and 
(iii) Improving vocational education 

and training programs in secondary 
schools and institutions of higher edu-
cation (as defined in § 403.117(b)), or im-
proving cooperative programs involv-
ing both secondary schools and institu-
tions of higher education. 

(3) CAPE may not use more than five 
percent of the funds received under 
paragraph (d)(1) of this section for ad-
ministrative costs. 

(Authority: 20 U.S.C. 2311; 2311a; and 2461) 

§ 403.51 How does the Secretary make 
reallotments? 

(a)(1) If the Secretary determines 
that any amount of a State’s allotment 
under § 403.50(a) will not be required for 
any fiscal year for carrying out the 
program for which the allotment was 
made, the Secretary reallots those 
funds to one or more States that dem-
onstrate a current need for additional 
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funds and the ability to use them 
promptly and effectively upon reallot-
ment. 

(2) The Secretary announces in the 
FEDERAL REGISTER the dates on which 
funds will be reallotted. 

(b)(1) No funds reallotted under para-
graph (a) of this section may be used 
for any purpose other than the pur-
poses for which they were appro-
priated. 

(2) Any amount reallotted to a State 
under paragraph (a) of this section re-
mains available for obligation during 
the succeeding fiscal year and is 
deemed to be part of the State’s allot-
ment for the fiscal year in which the 
reallotted funds are obligated. 

(Authority: 20 U.S.C. 2311(b)) 

§ 403.52 When does the Secretary ap-
prove State plans and amendments? 

(a)(1) The Secretary approves a State 
plan, or an amendment to a State plan, 
within sixty days of its receipt unless 
the plan or amendment is— 

(i) Inconsistent with the require-
ments and purposes of the Act; or 

(ii) Not of sufficient quality to meet 
the objectives of the Act, including the 
objective of developing and imple-
menting program evaluations and im-
provements. 

(2) Before the Secretary finally dis-
approves a State plan, or an amend-
ment to a State plan, the Secretary 
gives reasonable notice and an oppor-
tunity for a hearing to the State board. 

(b)(1) In reviewing a State plan, or an 
amendment to a State plan, the Sec-
retary considers available comments 
from— 

(i) The State council on vocational 
education; 

(ii) The State agency responsible for 
supervision of community colleges, 
technical institutes, or other two-year 
postsecondary institutions primarily 
engaged in providing postsecondary vo-
cational education; 

(iii) The State agency responsible for 
secondary education; 

(iv) The State Committee of Practi-
tioners established under 34 CFR 400.6; 
and 

(v) The State job training coordi-
nating council. 

(2) In reviewing an amendment to a 
State plan, the Secretary considers 

available comments from the State job 
training coordinating council and the 
State council on vocational education. 

(Authority: 20 U.S.C. 2323(c), 2324, and 
2325(d)(3)) 

Subpart E—What Kinds of Activi-
ties Does the Secretary Assist 
Under the Basic Programs? 

GENERAL 

§ 403.60 What are the basic programs? 
The following basic programs are au-

thorized by title II of the Act: 
(a) State Programs and State Leader-

ship Activities. 
(b) Programs for Single Parents, Dis-

placed Homemakers, and Single Preg-
nant Women. 

(c) Sex Equity Programs. 
(d) Programs for Criminal Offenders. 
(e) Secondary School Vocational 

Education Programs. 
(f) Postsecondary and Adult Voca-

tional Education Programs. 

(Authority: 20 U.S.C. 2302) 

§ 403.61 What projects, services, and 
activities are permissible under the 
basic programs? 

Projects, services, and activities de-
scribed in §§ 403.70, 403.71, 403.81, 403.91, 
403.101, and 403.111 may include— 

(a) Work-site programs such as coop-
erative vocational education, programs 
with community-based organizations, 
work-study, and apprenticeship pro-
grams; 

(b) Placement services and activities 
for students who have successfully 
completed vocational education pro-
grams; and 

(c) Programs that involve students in 
addressing the needs of the community 
in the production of goods or services 
that contribute to the community’s 
welfare or that involve the students 
with other community development 
planning, institutions, and enterprises. 

(Authority: 20 U.S.C. 2468e(c)) 

§ 403.62 What administrative provi-
sions apply? 

(a) Any project assisted with funds 
made available for the basic programs 
must be of sufficient size, scope, and 
quality to give reasonable promise of 
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meeting the vocational education 
needs of the students involved in the 
project. 

(b) Each State board receiving finan-
cial assistance for the basic programs 
may consider granting academic credit 
for vocational education courses that 
integrate core academic competencies. 

(Authority: 20 U.S.C. 2468e (b) and (d)) 

§ 403.63 How does a State carry out 
the State Vocational and Applied 
Technology Education Program? 

(a) Unless otherwise indicated in the 
regulations in this part, a State board 
shall carry out projects, services, and 
activities under the State Vocational 
and Applied Technology Education 
Program— 

(1) Directly; 
(2) Through a school operated by the 

State board; 
(3) Through awards to State agencies 

or institutions, such as vocational 
schools or correctional institutions; or 

(4) Through awards to eligible recipi-
ents. 

(b) For the purpose of paragraph (a) 
of this section, a State board acts di-
rectly if it— 

(1) Carries out projects, services, or 
activities using its own staff (except at 
a school operated by the State board); 
or 

(2) Contracts for statewide projects, 
services, or activities such as research, 
curriculum development, and teacher 
training. 

(c) The regulations in this part also 
authorize a State to carry out certain 
projects, services, and activities under 
the State Vocational and Applied Tech-
nology Education Program by making 
an award to an entity other than an el-
igible recipient, such as a community- 
based organization, employers, private 
vocational training institutions, pri-
vate postsecondary education institu-
tions, labor organizations, and joint 
labor management apprenticeship pro-
grams. 

(d) If projects, services, and activities 
are carried out by a school operated by 
the State board under paragraph (a)(2) 
of this section or are carried out by a 
State agency or institution under para-
graph (a)(3) of this section, the require-
ments dealing with local applications 
(§§ 403.190 and 403.32(b)(5)(i)) apply in 

the same manner as to other eligible 
recipients. 

(Authority: 20 U.S.C. 2323(b)(5), (6); 2335(a)(3); 
2335b; 2342(c)(2)(N); and 2343) 

STATE PROGRAMS AND STATE 
LEADERSHIP ACTIVITIES 

§ 403.70 How must funds be used 
under the State Programs and State 
Leadership Activities? 

A State shall use funds reserved 
under section 102(a)(3) of the Act for 
the State Programs and State Leader-
ship Activities in accordance with 
§ 403.180(b)(3) to conduct programs, 
projects, services, and activities that 
include— 

(a) Professional development activi-
ties— 

(1) For vocational teachers and aca-
demic teachers working with voca-
tional education students, including 
corrections educators and counselors 
and educators and counselors in com-
munity-based organizations; and 

(2) That include inservice and 
preservice training of teachers in pro-
grams and techniques, including inte-
gration of vocational and academic 
curricula, with particular emphasis on 
training of minority teachers; 

(b) Development, dissemination, and 
field testing of curricula, especially 
curricula that— 

(1) Integrate vocational and aca-
demic methodologies; and 

(2) Provide a coherent sequence of 
courses through which academic and 
occupational skills may be measured; 
and 

(c) Assessment of programs con-
ducted with assistance under the Act 
including the development of— 

(1) Performance standards and meas-
ures for those programs; and 

(2) Program improvement and ac-
countability with respect to those pro-
grams. 

(Authority: 20 U.S.C. 2331(b)) 

§ 403.71 In what additional ways may 
funds be used under the State Pro-
grams and State Leadership Activi-
ties? 

In addition to the required activities 
in § 403.70, a State may use funds re-
served under section 102(a)(3) of the Act 
for the State Programs and State 
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Leadership Activities in accordance 
with § 403.180(b)(3) for programs, 
projects, services, and activities that 
include— 

(a) The promotion of partnerships 
among business, education (including 
educational agencies), industry, labor, 
community-based organizations, or 
governmental agencies; 

(b) The support for tech-prep edu-
cation as described in 34 CFR part 406; 

(c)(1) The support of vocational stu-
dent organizations that are an integral 
part of the vocational education in-
structional program, especially with 
respect to efforts to increase minority 
participation in those organizations. 

(2) The support of vocational student 
organizations may include, but is not 
limited to, expenditures for— 

(i) The positions of State executive 
secretaries and State advisors for voca-
tional student organizations; 

(ii) Leadership development work-
shops; 

(iii) The development of curriculum 
for vocational student organizations; 
and 

(iv) Field or laboratory work inci-
dental to vocational training so long as 
the activity is supervised by vocational 
education personnel who are qualified 
in the occupational area and is avail-
able to all students in the instructional 
program without regard to membership 
in any student organization. 

(3) The support of vocational student 
organizations may not include— 

(i) Lodging, feeding, conveying, or 
furnishing transportation to conven-
tions or other forms of social assem-
blage; 

(ii) Purchase of supplies, jackets, and 
other effects for students’ personal 
ownership; 

(iii) Cost of non-instructional activi-
ties such as athletic, social, or rec-
reational events; 

(iv) Printing and disseminating non- 
instructional newsletters; 

(v) Purchase of awards for recogni-
tion of students, advisors, and other in-
dividuals; or 

(vi) Payment of membership dues; 
(d) Leadership and instructional pro-

grams in technology education; and 
(e) Data collection. 

(Authority: 20 U.S.C. 2331(c); H.R. Rep. No. 
660, 101st Cong., 1st Sess. 117 (1990)) 

SINGLE PARENTS, DISPLACED HOME-
MAKERS, AND SINGLE PREGNANT 
WOMEN PROGRAM 

§ 403.80 Who is eligible for a subgrant 
or contract? 

Eligible recipients and community- 
based organizations are eligible for an 
award under the Single Parents, Dis-
placed Homemakers, and Single Preg-
nant Women Program. 

(Authority: 20 U.S.C. 2335(a)(2), (3); 2335b(1)) 

§ 403.81 How must funds be used 
under the Single Parents, Displaced 
Homemakers, and Single Pregnant 
Women Program? 

A State shall use funds reserved in 
accordance with § 403.180(b)(2)(i) for in-
dividuals who are single parents, dis-
placed homemakers, or single pregnant 
women only to— 

(a) Provide, subsidize, reimburse, or 
pay for preparatory services, including 
instruction in basic academic and oc-
cupational skills, necessary edu-
cational materials, and career guid-
ance and counseling services in prepa-
ration for vocational education and 
training that will furnish single par-
ents, displaced homemakers, and single 
pregnant women with marketable 
skills; 

(b) Make grants to eligible recipients 
for expanding preparatory services and 
vocational education services if the ex-
pansion directly increases the eligible 
recipients’ capacity for providing sin-
gle parents, displaced homemakers, 
and single pregnant women with mar-
ketable skills; 

(c) Make grants to community-based 
organizations for the provision of pre-
paratory and vocational education 
services to single parents, displaced 
homemakers, and single pregnant 
women if the State determines that the 
community-based organizations have 
demonstrated effectiveness in pro-
viding comparable or related services 
to single parents, displaced home-
makers, and single pregnant women, 
taking into account the demonstrated 
performance of such organizations in 
terms of cost, the quality of training, 
and the characteristics of the partici-
pants; 

(d) Make preparatory services and vo-
cational education and training more 
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accessible to single parents, displaced 
homemakers, and single pregnant 
women by assisting those individuals 
with dependent care, transportation 
services, or special services and sup-
plies, books, and materials, or by orga-
nizing and scheduling the programs so 
that those programs are more acces-
sible; or 

(e) Provide information to single par-
ents, displaced homemakers, and single 
pregnant women to inform those indi-
viduals of vocational education pro-
grams, related support services, and ca-
reer counseling. 

(Authority: 20 U.S.C. 2335(a)) 

§ 403.82 In what settings may the Sin-
gle Parents, Displaced Home-
makers, and Single Pregnant 
Women Program be offered? 

The programs and services described 
in § 403.81 may be provided in postsec-
ondary or secondary school settings, 
including area vocational education 
schools, and community-based organi-
zations that meet the requirements of 
§ 403.81(c), that serve single parents, 
displaced homemakers, and single 
pregnant women. 

(Authority: 20 U.S.C. 2335(b)) 

SEX EQUITY PROGRAM 

§ 403.90 Who is eligible for a subgrant 
or contract? 

Eligible recipients and community- 
based organizations are eligible for an 
award under the Sex Equity Program. 

(Authority: 20 U.S.C. 2335b(1)) 

§ 403.91 How must funds be used 
under the Sex Equity Program? 

Except as provided in § 403.92, each 
State shall use amounts reserved for 
the Sex Equity Program in accordance 
with § 403.180(b)(2)(ii) only for— 

(a) Programs, services, comprehen-
sive career guidance and counseling, 
and activities to eliminate sex bias and 
stereotyping in secondary and postsec-
ondary vocational education; 

(b) Preparatory services and voca-
tional education programs, services, 
and activities for girls and women, 
aged 14 through 25, designed to enable 
the participants to support themselves 
and their families; and 

(c) Support services for individuals 
participating in vocational education 
programs, services, and activities de-
scribed in paragraphs (a) and (b) of this 
section, including dependent-care serv-
ices and transportation. 

(Authority: 20 U.S.C. 2335a(a)) 

§ 403.92 Under what circumstances 
may the age limit under the Sex Eq-
uity Program be waived? 

The individual appointed under 
§ 403.13(a) may waive the requirement 
in § 403.91(b) with respect to age limita-
tions if the individual determines 
(through appropriate research) that the 
waiver is essential to meet the objec-
tives of § 403.91. 

(Authority: 20 U.S.C. 2335a(b)) 

PROGRAMS FOR CRIMINAL OFFENDERS 

§ 403.100 What are the requirements 
for designating a State corrections 
educational agency to administer 
the Programs for Criminal Offend-
ers? 

(a) The State Board shall designate 
one or more State corrections edu-
cational agencies to administer pro-
grams assisted under the Act for juve-
nile and adult criminal offenders in 
correctional institutions in the State 
including correctional institutions op-
erated by local authorities. 

(b) Each State corrections edu-
cational agency that desires to be des-
ignated under paragraph (a) of this sec-
tion shall submit to the State board a 
plan for the use of funds. 

(Approved by the Office of Management and 
Budget under Control No. 1830–0030) 

(Authority: 20 U.S.C. 2336(a)) 

§ 403.101 How must funds be used 
under the Programs for Criminal 
Offenders? 

In administering programs receiving 
funds reserved under § 403.180(b)(5) for 
criminal offenders, each State correc-
tions educational agency designated 
under § 403.100(a) shall— 

(a) Give special consideration to pro-
viding— 

(1) Services to offenders who are 
completing their sentences and pre-
paring for release; and 
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(2) Grants for the establishment of 
vocational education programs in cor-
rectional institutions that do not have 
such programs; 

(b) Provide vocational education pro-
grams for women who are incarcerated; 

(c) Improve equipment; and 
(d) In cooperation with eligible re-

cipients, administer and coordinate vo-
cational education services to offend-
ers before and after their release. 

(Authority: 20 U.S.C. 2336(b)) 

§ 403.102 What other requirements 
apply to the Program for Criminal 
Offenders? 

Each State corrections educational 
agency designated under § 403.100(a) 
shall meet the requirements in 
§§ 403.191 and 403.192. 

(Authority: 20 U.S.C. 2471(22)) 

SECONDARY, POSTSECONDARY, AND 
ADULT VOCATIONAL EDUCATION PRO-
GRAMS 

§ 403.110 Who is eligible for a subgrant 
or contract? 

(a) Subject to the requirements of 
paragraph (c) of this section, the fol-
lowing entities are eligible for an 
award under the Secondary School Vo-
cational Education Program: 

(1) A local educational agency. 
(2) An area vocational education 

school or intermediate educational 
agency that meets the requirements in 
§ 403.113. 

(b) Subject to the requirements of 
paragraph (c) of this section, the fol-
lowing entities are eligible for an 
award under the Postsecondary and 
Adult Vocational Education Programs: 

(1) An institution of higher education 
as defined in § 403.117(b), including a 
nonprofit institution that satisfies the 
conditions set forth in § 403.111(d)(14). 

(2) A local educational agency serv-
ing adults. 

(3) An area vocational education 
school serving adults that offers or will 
offer a program that meets the require-
ments of § 403.111 and seeks to receive 
assistance under the Secondary School 
Vocational Education Program or the 
Postsecondary and Adult Vocational 
Education Programs. 

(c) Only an entity that provides or 
will provide vocational education in a 

program that meets the requirements 
of § 403.111 is eligible to receive an 
award under the Secondary School Vo-
cational Education Program or the 
Postsecondary and Adult Vocational 
Education Program. 

(Authority: 20 U.S.C. 2341(a) and (d); 2341a (a) 
and (d)(1); and 2342(c)) 

§ 403.111 How must funds be used 
under the Secondary School Voca-
tional Education Program and the 
Postsecondary and Adult Voca-
tional Education Programs? 

(a)(1) Each eligible recipient that re-
ceives an award under § 403.112, § 403.113, 
or § 403.116 shall use funds under that 
award to improve vocational education 
programs. 

(2) Projects assisted with funds 
awarded under § 403.112, § 403.113, or 
§ 403.116 must— 

(i) Provide for the full participation 
of individuals who are members of spe-
cial populations by providing the sup-
plementary and other services required 
by § 403.190(b) necessary for them to 
succeed in vocational education; and 

CROSS-REFERENCE: See appendix A to part 
403 and §§ 403.190(c) and 403.193(e). 

(ii) Operate at a limited number of 
sites or with respect to a limited num-
ber of program areas. 

(3) If an eligible recipient that re-
ceives an award under § 403.112, § 403.113, 
or § 403.116 meets the requirements in 
this section and §§ 403.190(b) and 403.193, 
it may use those Federal funds to serve 
students who are not members of spe-
cial populations. 

(b) Each eligible recipient that re-
ceives an award under § 403.112, § 403.113, 
or § 403.116 shall give priority for assist-
ance under those sections to sites or 
program areas that serve the highest 
concentrations of individuals who are 
members of special populations. 

Examples: Methods by which an eligible re-
cipient may give priority to sites or program 
areas that serve the highest concentrations 
of individuals who are members of special 
populations include, but are not limited to, 
the following: 

Example 1: Method to give priority to a limited 
number of sites. Based on data from the pre-
ceding fiscal year— 

(a) First, a local educational agency ranks 
each site based on the percentage of the 
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site’s total enrollment of students who are 
members of special populations. 

(b) Second, the local educational agency 
establishes a funding cut-off point for sites 
above the district-wide percentage of special 
populations enrollment. The local edu-
cational agency funds sites above the cut-off 
point but does not fund sites below that 
point. 

Example 2: Method to give priority to a limited 
number of program areas. Based on data from 
the preceding fiscal year— 

(a) First, a postsecondary institution 
ranks each program area based on the per-
centage of the program area’s total enroll-
ment of students who are members of special 
populations. 

(b) Second, the postsecondary institution 
establishes a funding cut-off point for pro-
gram areas that rank above the institution- 
wide average percentage of special popu-
lations enrollment. The postsecondary insti-
tution funds projects in a program area that 
is above the cut-off point but does not fund 
projects in program areas below that point. 

Example 3: Method to give priority to a limited 
number of sites. Based on data from the pre-
ceding fiscal year— 

(a) First, an LEA or postsecondary institu-
tion identifies a site with a high concentra-
tion of special populations; 

(b) Second, the LEA or postsecondary in-
stitution identifies a program area at the 
site (such as health occupations) in which 
the participation rate for members of special 
populations has been lower than the overall 
rate of participation for members of special 
populations at the site; and 

(c) Third, the LEA or postsecondary insti-
tution funds a project at the site designed to 
improve the participation rate of members of 
special populations in that program area. 

NOTE TO EXAMPLES IN § 403.111: Absolute 
counts of special population members may 
be used to determine the sites or program 
areas with the highest concentrations of spe-
cial population members instead of, or in 
combination with, percentages of special 
population members. 

(c) Funds made available from an 
award under § 403.112, § 403.113, or 
§ 403.116 must be used to provide voca-
tional education in programs that— 

(1) Are of sufficient size, scope, and 
quality as to be effective; 

(2) Integrate academic and voca-
tional education in those programs 
through coherent sequences of courses 
so that students achieve both academic 
and occupational competencies; and 

(3) Provide for the equitable partici-
pation of members of special popu-
lations in vocational education con-
sistent with the assurances and re-

quirements in §§ 403.190(b) and 403.193, 
so that these populations have an op-
portunity to enter vocational edu-
cation that is equal to that afforded to 
the general student population. 

CROSS-REFERENCE: See appendix A to part 
403. 

(d) In carrying out the provisions of 
paragraph (c) of this section, an eligi-
ble recipient under §§ 403.112, 403.113, or 
§ 403.116 may use funds for activities 
that include, but are not limited to— 

(1) Upgrading of curriculum; 
(2) Purchase of equipment, including 

instructional aids; 
(3) Inservice training of both voca-

tional instructors and academic in-
structors working with vocational edu-
cation students for integrating aca-
demic and vocational education; 

(4) Guidance and counseling; 
(5) Remedial courses; 
(6) Adaptation of equipment; 
(7) Tech-prep education programs; 
(8) Supplementary services designed 

to meet the needs of special popu-
lations; 

(9) Payment in whole or in part with 
funds under § 403.112, § 403.113, or 
§ 403.116 for a special populations coor-
dinator, who must be a qualified coun-
selor or teacher, to ensure that individ-
uals who are members of special popu-
lations are receiving adequate services 
and job skill training; 

(10) Apprenticeship programs; 
(11) Programs that are strongly tied 

to economic development efforts in the 
State; 

(12) Programs that train adults and 
students for all aspects of an occupa-
tion in which job openings are pro-
jected or available; 

(13) Comprehensive mentor programs 
in institutions of higher education of-
fering comprehensive programs in 
teacher preparation, which seek to use 
fully the skills and work experience of 
individuals currently or formerly em-
ployed in business and industry who 
are interested in becoming classroom 
instructors and to meet the need of vo-
cational educators who wish to upgrade 
their teaching competencies; or 

(14) Provision of education and train-
ing through arrangements with private 
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vocational training institutions, pri-
vate postsecondary educational insti-
tutions, employers, labor organiza-
tions, and joint labor-management ap-
prenticeship programs if those institu-
tions, employers, labor organizations, 
or programs can make a significant 
contribution to obtaining the objec-
tives of the State plan and can provide 
substantially equivalent training at a 
lesser cost, or can provide equipment 
or services not available in public in-
stitutions. 

(Authority: 20 U.S.C. 2342) 

§ 403.112 How does a State allocate 
funds under the Secondary School 
Vocational Education Program to 
local educational agencies? 

(a) Reservation of funds. From the 
portion of its allotment under 
§ 403.180(b)(1) for the basic programs, 
each fiscal year a State may reserve 
funds for the Secondary School Voca-
tional Education Program. 

(b) General rule. Except as provided in 
paragraphs (c) and (d) of this section 
and § 401.119, a State shall distribute 
funds reserved for the Secondary 
School Vocational Education Program 
to local educational agencies (LEAs) 
according to the following formula: 

(1) From 70 percent of the amount re-
served, an LEA must be allocated an 
amount that bears the same relation-
ship to the 70 percent as the amount 
the LEA was allocated under section 
1005 of chapter 1 (20 U.S.C. 2711) in the 
fiscal or program year preceding the 
fiscal or program year in which the al-
location is made bears to the total 
amount received under section 1005 of 
chapter 1 by all LEAs in the State in 
that preceding year. 

(2) From 20 percent of the amount re-
served, an LEA must be allocated an 
amount that bears the same relation-
ship to the 20 percent as the number of 
students with disabilities who have in-
dividualized education programs under 
section 614(a)(5) of the IDEA served by 
the LEA in the fiscal or program year 
preceding the fiscal or program year in 
which the allocation is made bears to 
the total number of those students 
served by all LEAs in the State in that 
preceding year. 

(3) From 10 percent of the amount re-
served, an LEA must be allocated an 

amount that bears the same relation-
ship to the 10 percent as the number of 
students enrolled in schools and adults 
enrolled in vocational education train-
ing programs under the jurisdiction of 
the LEA in the fiscal or program year 
preceding the fiscal or program year in 
which the allocation is made bears to 
the number of students enrolled in 
schools in kindergarten through 12th 
grade and adults enrolled in vocational 
education training programs under the 
jurisdiction of all LEAs in the State in 
that preceding year. 

Example: Assume that a State has reserved 
$5,000,000 of its basic programs funds under 
Title II of the Act for secondary school pro-
grams. 

(a)(1) All LEAs in the State were allocated 
a total of $80,000,000 under section 1005 of 
Chapter 1 in the preceding fiscal year. Of 
that amount, school district ‘‘A’’ was allo-
cated $400,000. 

(2) The allocation for school district ‘‘A’’ is 
calculated by multiplying $3,500,000 (70 per-
cent of $5,000,000) by .005 of the State total 
($400,000÷$80,000,000). The allocation for 
school district ‘‘A’’ would be $17,500 under 
paragraph (b)(1) of this section. 

(b)(1) All LEAs in a State served a total of 
100,000 students with disabilities who have 
individualized education programs under sec-
tion 614(a)(5) of the IDEA in the preceding 
fiscal year. Of that total, school district ‘‘A’’ 
served 400 of those students in the preceding 
fiscal year. 

(2) The allocation for school district ‘‘A’’ is 
calculated by multiplying $1,000,000 (20 per-
cent of $5,000,000) by .004 of the State total 
(400÷100,000). The allocation for school dis-
trict ‘‘A’’ would be $4,000 under paragraph 
(b)(2) of this section. 

(c)(1) All LEAs in a State enrolled a total 
of 1,000,000 students (including adults en-
rolled in vocational education training pro-
grams in those LEAs) in the preceding fiscal 
year. Of that number school district ‘‘A’’ en-
rolled 3,500 of those students in the preceding 
fiscal year. 

(2) The allocation for school district ‘‘A’’ is 
calculated by multiplying 500,000 (10 percent 
of $5,000,000) by .0035 of the State total 
(3,500÷1,000,000). The allocation for school dis-
trict ‘‘A’’ would be $1,750 under paragraph 
(b)(3) of this section. 

(c) Exception to the general rule. In ap-
plying the provisions in paragraph (b) 
of this section, a State may not dis-
tribute funds to an LEA that operates 
only elementary schools, but shall in-
stead distribute funds that would have 
been allocated for those ineligible 
LEAs as follows: 
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(1) If an LEA that operates only ele-
mentary schools sends its graduating 
students to a single local or regional 
educational agency that provides sec-
ondary school services to secondary 
school students in the same attendance 
area, a State shall distribute to that 
local or regional educational agency 
any amounts under paragraph (b) of 
this section that would otherwise have 
been allocated to LEAs operating only 
elementary schools. 

(2) If an LEA that operates only ele-
mentary schools sends its graduating 
students to two or more local or re-
gional educational agencies that pro-
vide secondary school services to sec-
ondary students in the same attend-
ance area, the State shall distribute to 
those local or regional educational 
agencies an amount based on the pro-
portionate number of students each 
agency received in the previous year 
from the LEA that operates only ele-
mentary schools. 

(d)(1) Minimum grant amount. Except 
as provided in paragraph (d)(3) of this 
section, an LEA is not eligible for a 
grant under the Secondary School Vo-
cational Education Program unless the 
amount allocated to the LEA under 
paragraph (b) of this section is not less 
than $15,000. 

(2)(i) An LEA may enter into a con-
sortium with one or more LEAs for the 
purpose of providing services under the 
Secondary School Vocational Edu-
cation Program in order to meet the 
minimum grant requirement in para-
graph (d)(1) of this section. 

(ii) A consortium arrangement under 
paragraph (d)(2)(i) of this section must 
serve primarily as a structure for oper-
ating joint projects that provide serv-
ices to all participating local edu-
cational agencies. 

(iii) A project operated by a consor-
tium must meet the size, scope, and 
quality requirement of § 403.111(c)(1). 

Example: Under the distribution formula 
for the Secondary School Vocational Edu-
cation Program, three LEAs earn $5,000 each 
(which is less than the $15,000 minimum 
grant amount for each LEA). The LEAs form 
a consortium in order to receive an award. 
One of the LEAs is designated as the fiscal 
agent for the consortium and receives the 
$15,000 award for the consortium. The consor-
tium may operate and fund with the $15,000 a 
project or projects for the benefit of all par-

ticipating LEAs. The fiscal agent of the con-
sortium may not subgrant back to the par-
ticipating LEAs the amounts they contrib-
uted to the consortium. 

(3) A State may waive paragraph 
(d)(1) of this section in any case in 
which the LEA— 

(i) Is located in a rural, sparsely pop-
ulated area; 

(ii) Demonstrates that it is unable to 
enter into a consortium for purposes of 
providing services under the Secondary 
School Vocational Education Program; 
and 

(iii) Demonstrates that the projects 
to be assisted meet the size, scope, and 
quality requirements in § 403.111(c)(1). 

(4) Any amounts that are not distrib-
uted by reason of paragraph (d)(1) of 
this section must be redistributed in 
accordance with the provisions in para-
graph (b) of this section. 

CROSS-REFERENCE: See 34 CFR 403.113(d). 

(Authority: 20 U.S.C. 2341 (a), (b), and (c)) 

§ 403.113 How does a State allocate 
funds under the Secondary School 
Vocational Education Program to 
area vocational education schools 
and intermediate educational agen-
cies? 

(a) A State shall distribute funds re-
served under § 403.112(a) directly to the 
appropriate area vocational education 
school or intermediate educational 
agency in any case in which— 

(1) The area vocational education 
school or intermediate educational 
agency and an LEA— 

(i) Have formed or will form a consor-
tium for the purpose of receiving funds 
reserved under § 403.112(a); or 

(ii) Have entered into or will enter 
into a cooperative arrangement for the 
purpose of receiving funds reserved 
under § 403.112(a); and 

(2)(i) The area vocational education 
school or intermediate educational 
agency serves a proportion of students 
with disabilities and students who are 
economically disadvantaged that is ap-
proximately equal to or greater than 
the proportion of those students at-
tending the secondary schools under 
the jurisdiction of all of the LEAs 
sending students to the area vocational 
education school or the intermediate 
educational agency; or 
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(ii) The area vocational education 
school or intermediate educational 
agency demonstrates that it is unable 
to meet the criterion in paragraph 
(a)(2)(i) of this section due to the lack 
of interest by students with disabilities 
and students who are economically dis-
advantaged in attending vocational 
education programs in that area voca-
tional education school or inter-
mediate educational agency. 

(b) If an area vocational education 
school or intermediate educational 
agency meets the requirements of para-
graph (a) of this section, then the 
amount that would otherwise be allo-
cated to the LEA may be distributed to 
the area vocational education school, 
the intermediate educational agency, 
and the LEA— 

(1) Based on each school’s or entity’s 
relative share of students with disabil-
ities and students who are economi-
cally disadvantaged who are attending 
vocational education programs that 
meet the requirements of § 403.111 
(based, if practicable, on the average 
enrollment for the prior 3 years); or 

(2) On the basis of an agreement be-
tween the LEA and the area vocational 
education school or intermediate edu-
cational agency. 

(c) Notwithstanding paragraphs (a) 
and (b) of this section, and §§ 403.114 
and 403.115, prior to distributing funds 
to any LEA that would receive an allo-
cation that is not sufficient to conduct 
a program that meets the requirements 
of § 403.111(c), a State shall encourage 
the LEA to— 

(1) Form a consortium or enter a co-
operative agreement with an area voca-
tional education school or inter-
mediate educational agency offering 
programs that meet the requirements 
of § 403.111(c), and that are accessible to 
economically disadvantaged students 
and students with disabilities that 
would be served by the LEA; and 

(2) Transfer its allocation to an area 
vocational education school or inter-
mediate educational agency. 

(d) If an LEA’s allocation under 
§ 403.112 meets the minimum grant re-
quirement in § 403.112(d), and the allo-
cation is distributed in part to an area 
vocational education school or an in-
termediate educational agency pursu-
ant to paragraphs (a) and (b) of this 

section, the LEA may retain the 
amount not distributed to the area vo-
cational education school or an inter-
mediate educational agency even 
though that amount is less than the 
minimum grant required by § 403.112(d). 

(Authority: 20 U.S.C. 2341(d) (1), (2), and (5)) 

§ 403.114 How does a State determine 
the number of economically dis-
advantaged students attending vo-
cational education programs under 
the Secondary School Vocational 
Education Program? 

(a) For the purposes of § 403.113, a 
State may determine the number of 
economically disadvantaged students 
attending vocational education pro-
grams on any of the following bases: 

(1) Eligibility for one of the fol-
lowing: 

(i) Free or reduced-price meals under 
the National School Lunch Act (42 
U.S.C. 1751 et seq.). 

(ii) The program for aid to Families 
with Dependent Children under part A 
of title IV of the Social Security Act 
(42 U.S.C. 601). 

(iii) Benefits under the Food Stamp 
Act of 1977 (7 U.S.C. 2011). 

(iv) To be counted for purposes of sec-
tion 1005 of chapter 1. 

(v) Participation in programs as-
sisted under title II of the JTPA. 

(2) Receipt of a Pell grant or assist-
ance under a comparable State pro-
gram of need-based financial assist-
ance. 

(3) Status of an individual who is de-
termined by the Secretary to be low-in-
come according to the latest available 
data from the Department of Com-
merce or the Department of Health and 
Human Services Poverty Guidelines. 

(4) Other indices of economic status, 
including estimates of those indices, if 
the State demonstrates to the satisfac-
tion of the Secretary that those indices 
are more representative of the number 
of economically disadvantaged stu-
dents attending vocational education 
programs. The Secretary determines, 
on a case-by-case basis, whether other 
indices of economic status are more 
representative of the number of eco-
nomically disadvantaged students at-
tending vocational education pro-
grams, taking into consideration, for 
example, the statistical reliability of 
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any data submitted by a grantee as 
well as the general acceptance of the 
indices by other agencies in the State 
or local area. 

(b) If a State elects to use more than 
one factor described in paragraph (a) of 
this section for purposes of deter-
mining the number of economically 
disadvantaged students enrolled in vo-
cational education programs, the State 
shall ensure that the data used are not 
duplicative. 

(Authority: 20 U.S.C. 2341(d)(3) and 2471(15)) 

§ 403.115 What appeal procedures 
must be established under the Sec-
ondary School Vocational Edu-
cation Program? 

The State board shall establish an 
appeals procedure for resolution of any 
dispute arising between an LEA and an 
area vocational education school or an 
intermediate educational agency with 
respect to the allocation procedures de-
scribed in §§ 403.112 and 403.113, includ-
ing the decision of an LEA to leave a 
consortium. 

CROSS-REFERENCE: See 34 CFR 76.401, Dis-
approval of an application—opportunity for a 
hearing. 

(Approved by the Office of Management and 
Budget under Control No. 1830–0029) 

(Authority: 20 U.S.C. 2341(d)(4)) 

§ 403.116 How does a State allocate 
funds under the Postsecondary and 
Adult Vocational Education Pro-
grams? 

(a) Reservation of funds. From the 
portion of its allotment under 
§ 403.180(b)(1) for the basic programs, 
each fiscal year a State may reserve 
funds for the Postsecondary and Adult 
Vocational Education Programs. 

(b) General rule. (1) A State shall dis-
tribute funds reserved for Postsec-
ondary and Adult Vocational Edu-
cation Programs to eligible institu-
tions or consortia of eligible institu-
tions within the State. 

(2) Except as provided in paragraph 
(c) of this section and §§ 403.118 and 
403.119, each eligible institution or con-
sortium of eligible institutions must 
receive an amount that bears the same 
relationship to the amount of funds re-
served for the Postsecondary and Adult 
Vocational Education Programs as the 

number of Pell Grant recipients and re-
cipients of assistance from the Bureau 
of Indian Affairs enrolled in programs 
meeting the requirements of § 403.111, 
including meeting the definition of vo-
cational education in 34 CFR 400.4, of-
fered by the eligible institution or con-
sortium of eligible institutions in the 
fiscal or program year preceding the 
fiscal or program year in which the al-
location is made bears to the number 
of those recipients enrolled in these 
programs within the State in that pre-
ceding year. 

(c) Minimum grant amount. (1) A State 
may not provide a grant under para-
graph (b) of this section to any institu-
tion or consortium of eligible institu-
tions for an amount that is less than 
$50,000. 

(2) Any amounts that are not allo-
cated by reason of paragraph (c)(1) of 
this section must be redistributed to 
eligible institutions or consortia of eli-
gible institutions in accordance with 
the provisions of paragraph (b) of this 
section. 

(d) In order for a consortium of eligi-
ble institutions to receive assistance 
under this section, the consortium 
must operate joint projects that— 

(1) Provide services to all postsec-
ondary institutions participating in 
the consortium; and 

(2) Are of sufficient size, scope, and 
quality as to be effective. 

(Authority: 20 U.S.C. 2341a (a) and (c)) 

[57 FR 36735, Aug. 14, 1992, as amended at 59 
FR 38513, July 28, 1994] 

§ 403.117 What definitions apply to the 
Postsecondary and Adult Voca-
tional Education Programs? 

For the purposes of §§ 403.116, 403.118, 
and 403.120 the following definitions 
apply: 

(a) Eligible institution means an insti-
tution of higher education, an LEA 
serving adults, or an area vocational 
education school serving adults that 
offers or will offer a program that 
meets the requirements of § 403.111 and 
seeks to receive assistance under 
§ 403.116. 

(b)(1) Institution of higher education 
means an educational institution in 
any State that— 
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(i) Admits as regular students only 
persons having a certificate of gradua-
tion from a school providing secondary 
education, or the recognized equivalent 
of that certificate, or who are beyond 
the age of compulsory school attend-
ance; 

(ii) Is legally authorized within the 
State to provide a program of edu-
cation beyond secondary education; 

(iii) Provides an educational program 
for which it awards a bachelor’s degree 
or provides not less than a two-year 
program which is acceptable for full 
credit toward such a degree, or in the 
case of a hospital or health care facil-
ity, that provides training of not less 
than one year for graduates of accred-
ited health professions programs, lead-
ing to a degree or certificate upon com-
pletion of that training; 

(iv) Is a public or other nonprofit in-
stitution; and 

(v) Is accredited by a nationally rec-
ognized accrediting agency or associa-
tion approved by the Secretary for this 
purpose or, if not so accredited— 

(A) Is an institution with respect to 
which the Secretary has determined 
that there is satisfactory assurance, 
considering the resources available to 
the institution, the period of time, if 
any, during which it has operated, the 
effort it is making to meet accredita-
tion standards, and the purpose for 
which this determination is being 
made, that the institution will meet 
the accreditation standards of such an 
agency or association within a reason-
able time; or 

(B) Is an institution whose credits 
are accepted, on transfer, by not less 
than three institutions that are so ac-
credited, for credit on the same basis 
as if transferred from an institution so 
accredited. 

(2) This term also includes any school 
that provides not less than a one-year 
program of training to prepare stu-
dents for gainful employment in a rec-
ognized occupation and that meets the 
provisions of paragraphs (b)(1) (i), (ii), 
(iv), and (v) of this definition. If the 
Secretary determines that a particular 
category of these schools does not meet 
the requirements of paragraph (b)(1)(v) 
because there is no nationally recog-
nized accrediting agency or association 
qualified to accredit schools in that 

category, the Secretary, pending the 
establishment of such an accrediting 
agency or association, appoints an ad-
visory committee, composed of persons 
specially qualified to evaluate training 
provided by schools in that category, 
that must— 

(i) Prescribe the standards of con-
tent, scope, and quality that must be 
met in order to qualify schools in that 
category to participate in the program 
pursuant to this part; and 

(ii) Determine whether particular 
schools not meeting the requirements 
of paragraph (b)(1)(v) of this definition 
meet those standards. 

(Authority: 20 U.S.C. 1085) 

(c) Pell Grant recipient means a recipi-
ent of financial aid under subpart 1 of 
part A of title IV of the Higher Edu-
cation Act of 1965 (20 U.S.C. 1070a–l et 
seq.). 

(Authority: 20 U.S.C. 2341a(d)) 

§ 403.118 Under what circumstances 
may the Secretary waive the dis-
tribution requirements for the Post-
secondary and Adult Vocational 
Education Programs? 

The Secretary may waive 
§ 403.116(b)(2) for any fiscal or program 
year for which a State submits to the 
Secretary an application for such a 
waiver that— 

(a) Demonstrates that the formula in 
§ 403.116(b)(2) does not result in a dis-
tribution of funds to the institutions or 
consortia of eligible institutions within 
the State that have the highest num-
bers of economically disadvantaged in-
dividuals and that an alternative for-
mula would result in such a distribu-
tion. 

(b) Includes a proposal for an alter-
native formula that may include cri-
teria relating to the number of individ-
uals attending institutions or con-
sortia of eligible institutions within 
the State who— 

(1) Receive need-based postsecondary 
financial aid provided from public 
funds; 

(2) Are members of families partici-
pating in the program for aid to fami-
lies with dependent children under part 
A of title IV of the Social Security Act 
(42 U.S.C. 601); 
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(3) Are enrolled in postsecondary edu-
cational institutions that— 

(i) Are funded by the State; 
(ii) Do not charge tuition; and 
(iii) Serve only economically dis-

advantaged students; 
(4) Are enrolled in programs serving 

economically disadvantaged adults; 
(5) Are participants in programs as-

sisted under the JTPA; 
(6) Are Pell Grant recipients; and 
(c) Proposes an alternative formula 

that— 
(1) Includes direct counts of students 

enrolled in the institutions or con-
sortia of eligible institutions; 

(2) Directly relates to the status of 
students as economically disadvan-
taged individuals; 

(3) Is to be uniformly applied to all 
eligible institutions; 

(4) Does not include fund pools for 
specific types of institutions or con-
sortia of eligible institutions; 

(5) Does not include the direct assign-
ment of funds to a particular institu-
tion or consortium of eligible institu-
tions on a non-formula basis; and 

(6) Identifies a more accurate count 
of economically disadvantaged individ-
uals in the aggregate than does the for-
mula in § 403.116(b)(2). 

(Approved by the Office of Management and 
Budget under Control No. 1830–0029) 

(Authority: 20 U.S.C. 2341a(b)) 

[57 FR 36735, Aug. 14, 1992, as amended at 59 
FR 38513, July 28, 1994] 

§ 403.119 Under what circumstances 
may the State waive the distribu-
tion requirements for Secondary 
School Vocational Education Pro-
gram or the Postsecondary and 
Adult Vocational Education Pro-
grams? 

(a) This section applies in any fiscal 
or program year in which a State re-
serves 15 percent or less under 
§ 403.180(b)(1) for distribution under— 

(1) The Secondary School Vocational 
Education Program; or 

(2) The Postsecondary and Adult Vo-
cational Education Programs. 

(b) Notwithstanding the provisions 
and § 403.112, § 403.113, or § 403.116, as ap-
plicable, in order to result in a more 
equitable distribution of funds for pro-
grams serving the highest numbers of 
economically disadvantaged individ-

uals, the State may distribute the 
funds described in paragraph (a) of this 
section— 

(1) On a competitive basis; or 
(2) Through any alternative method 

determined by the State. 

(Authority: 20 U.S.C. 2341b) 

§ 403.120 How does a State reallocate 
funds under the Secondary School 
Vocational Education Program and 
the Postsecondary and Adult Voca-
tional Education Programs? 

(a) In any fiscal or program year that 
an LEA, area vocational school, inter-
mediate school district, or consortium 
of those entities, or an eligible institu-
tion, or consortium of eligible institu-
tions, does not obligate all of the 
amounts it is allocated for that year 
under the Secondary School Vocational 
Education Program or the Postsec-
ondary and Adult Vocational Edu-
cation Programs, the LEA, area voca-
tional education school, intermediate 
school district, or consortium of those 
entities, or the eligible institution, or 
consortium of eligible institutions, 
shall return any unobligated amounts 
to the State to be reallocated under 
§ 403.112(b), § 403.113, or § 403.116(b), as 
applicable. 

(b) In any fiscal or program year in 
which amounts allocated under 
§ 403.112(b), § 403.113, § 403.116(b), or 
§ 403.118 are returned to the State and 
the State is unable to reallocate those 
amounts according to those sections in 
time for the amounts to be obligated in 
the fiscal or program year, the State 
shall retain the amounts to be distrib-
uted in combination with amounts re-
served under § 403.112(b), § 403.113, 
§ 403.116(b), or § 403.118 for the following 
fiscal or program year. 

(Authority: 20 U.S.C. 2341c) 

[57 FR 36735, Aug. 14, 1992, as amended at 59 
FR 38513, July 28, 1994] 
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Subpart F—What Kinds of Activities 
Does the Secretary Assist 
Under the Special Programs? 

GENERAL 

§ 403.130 What are the Special Pro-
grams? 

The following special programs are 
authorized by title III of the Act and 
are subject to the requirements of the 
State plan: 

(a) State Assistance for Vocational 
Education Support Programs by Com-
munity-Based Organizations. 

(b) Consumer and Homemaking Edu-
cation Program. 

(c) Comprehensive Career Guidance 
and Counseling Programs. 

(d) Business-Labor-Education Part-
nerships for Training Program. 

(Authority: 20 U.S.C. 2302(d)(A)–(D)) 

§ 403.131 Who is eligible for an award 
under the Special Programs? 

(a) The fifty States, the District of 
Columbia, Puerto Rico, and the Virgin 
Islands are eligible for an award under 
the— 

(1) State Assistance for Vocational 
Education Support and Programs by 
Community-Based Organizations; 

(2) Consumer and Homemaking Edu-
cation Programs; and 

(3) Comprehensive Career Guidance 
and Counseling Programs. 

(b) States, as defined in 34 CFR 
400.4(b), are eligible for the Business- 
Labor-Education Partnerships for 
Training Program. 

(Authority: 20 U.S.C. 2302(d)(A)–(D)) 

VOCATIONAL EDUCATION SUPPORT PRO-
GRAMS BY COMMUNITY-BASED ORGANI-
ZATIONS 

§ 403.140 What activities does the Sec-
retary support under the State As-
sistance for Vocational Education 
Support Programs by Community- 
Based Organizations? 

(a) The State shall provide, in ac-
cordance with its State plan, and from 
its allotment for this program, finan-
cial assistance to joint projects of eli-
gible recipients and community-based 
organizations within the State that 
provide the following special voca-

tional education services and activi-
ties: 

(1) Outreach programs that facilitate 
the entrance of youth into a program 
of transitional services and subsequent 
entrance into vocational education, 
employment, or other education and 
training. 

(2) Transitional services such as atti-
tudinal and motivational prevocational 
training programs. 

(3) Prevocational educational prepa-
ration and basic skills development 
conducted in cooperation with business 
concerns. 

(4) Special prevocational prepara-
tions programs targeted to inner-city 
youth, non-English speaking youth, 
Appalachian youth, and the youth of 
other urban and rural areas having a 
high density of poverty who need spe-
cial prevocational education programs. 

(5) Career intern programs. 
(6) Model programs for school drop-

outs. 
(7) The assessment of students’ needs 

in relation to vocational education and 
jobs. 

(8) Guidance and counseling to assist 
students with occupational choices and 
with the selection of a vocational edu-
cation program. 

(b) Individuals with disabilities who 
are educationally or economically dis-
advantaged may participate in projects 
under this program. 

(Authority: 20 U.S.C. 2352, 2471(6)) 

§ 403.141 What are the application re-
quirements for the State Assistance 
for Vocational Education Support 
Programs by Community-Based Or-
ganizations? 

(a) Each community-based organiza-
tion and eligible recipient that desire 
to participate in this program shall 
jointly prepare and submit an applica-
tion to the State board at the time and 
in the manner established by the State 
board. 

(b) The State board also may estab-
lish requirements relating to the con-
tents of the applications, except that 
each application must contain— 

(1) An agreement among the commu-
nity-based organization and the eligi-
ble recipients in the area to be served 
that includes the designation of one or 
more fiscal agents for the project; 
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(2) A description of how the funds 
will be used, together with evaluation 
criteria to be applied to the project; 

(3) Assurances that the community- 
based organization will give special 
consideration to the needs of severely 
economically and educationally dis-
advantaged youth, ages sixteen 
through twenty-one, inclusive; 

(4) Assurances that business concerns 
will be involved, as appropriate, in 
services and activities for which assist-
ance is sought; 

(5) A description of the efforts the 
community-based organization will 
make to collaborate with the eligible 
recipients participating in the joint 
project; 

(6) A description of the manner in 
which the services and activities for 
which assistance is sought will serve to 
enhance the enrollment of severely 
economically and educationally dis-
advantaged youth into the vocational 
education programs; and 

(7) Assurances that the projects con-
ducted by the community-based orga-
nization will conform to the applicable 
standards of performance and measures 
of effectiveness required of vocational 
education programs in the State. 

(Approved by the Office of Management and 
Budget under Control No. 1830–0030) 

(Authority: 20 U.S.C. 2351) 

CONSUMER AND HOMEMAKING EDUCATION 
PROGRAMS 

§ 403.150 What activities does the Sec-
retary support under the Consumer 
and Homemaking Education Pro-
grams? 

(a) The State shall conduct, in ac-
cordance with its State plan, and from 
its allotment for this program, con-
sumer and homemaking education 
projects that may include— 

(1) Instructional projects, services, 
and activities that prepare youth and 
adults for the occupation of home-
making; 

(2) Instruction in the areas of— 
(i) Food and nutrition; 
(ii) Individual and family health; 
(iii) Consumer education; 
(iv) Family living and parenthood 

education; 
(v) Child development and guidance; 

(vi) Housing and home management, 
including resource management; and 

(vii) Clothing and textiles. 
(b) The State shall use the funds for 

this program for projects, services, and 
activities— 

(1) For residents of economically de-
pressed areas; 

(2) That encourage the participation 
of traditionally underserved popu-
lations; 

(3) That encourage, in cooperation 
with the individual appointed under 
§ 403.13(a), the elimination of sex bias 
and sex stereotyping; 

(4) That improve, expand, and update 
Consumer and Homemaking Education 
Programs, especially those that spe-
cifically address needs described in 
paragraphs (b) (1), (2), and (3) of this 
section; and 

(5) That address priorities and emerg-
ing concerns at the local, State, and 
national levels. 

(c) The State may use the funds de-
scribed in paragraph (a) of this section 
for— 

(1) Program development and the im-
provement of instruction and curricula 
relating to— 

(i) Managing individual and family 
resources; 

(ii) Making consumer choices; 
(iii) Balancing work and family; 
(iv) Improving responses to indi-

vidual and family crises (including 
family violence and child abuse); 

(v) Strengthening parenting skills 
(especially among teenage parents); 

(vi) Preventing teenage pregnancy; 
(vii) Assisting the aged, individuals 

with disabilities, and members of at 
risk populations (including the home-
less); 

(viii) Improving individual, child, and 
family nutrition and wellness; 

(ix) Conserving limited resources; 
(x) Understanding the impact of new 

technology on life and work; 
(xi) Applying consumer and home-

making education skills to jobs and ca-
reers; and 

(xii) Other needs as determined by 
the State; and 

(2) Support services and activities de-
signed to ensure the quality and effec-
tiveness of programs, including— 

(i) The demonstration of innovative 
and exemplary projects; 
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(ii) Community outreach to under-
served populations; 

(iii) The application of academic 
skills (such as reading, writing, mathe-
matics, and science) through consumer 
and homemaking education programs; 

(iv) Curriculum development; 
(v) Research; 
(vi) Program evaluation; 
(vii) The development of instruc-

tional materials; 
(viii) Teacher education; 
(ix) The upgrading of equipment; 
(x) Teacher supervision; 
(xi) State leadership, including the 

activities of student organizations; and 
(xii) State administration, subject to 

§ 403.151(c). 

(Authority: 20 U.S.C. 2361, 2362(a), (b)) 

§ 403.151 How must funds be used 
under the Consumer and Home-
making Education Programs? 

(a) A State shall use not less than 
one-third of its allotment under the 
Consumer and Homemaking Education 
Program in economically depressed 
areas or areas with high rates of unem-
ployment for projects, services, and ac-
tivities designed to assist consumers, 
and to help improve the home environ-
ment and the quality of family life. 

(b)(1) The State board shall ensure 
that the experience and information 
gained through carrying out projects, 
services, and activities under this pro-
gram are shared with program adminis-
trators for the purpose of program 
planning. 

(2) The State board shall use funds 
from its allotment under this program 
to provide State leadership and one or 
more full-time State administrators 
qualified by experience and educational 
preparation in home economics edu-
cation. 

(3) For purposes of the Consumer and 
Homemaking Education Program, 
State leadership includes, but is not 
limited to, curriculum development, 
personnel development, research, dis-
semination activities, and technical as-
sistance. 

(c) A State may use, in addition to 
funds reserved under § 403.180(b)(4), not 
more than six percent of its allotment 
under this program for State adminis-

tration of projects, services, and activi-
ties under this program. 

(Authority: 20 U.S.C. 2362(c), 2363) 

COMPREHENSIVE CAREER GUIDANCE AND 
COUNSELING PROGRAMS 

§ 403.160 What activities does the Sec-
retary support under the Com-
prehensive Career Guidance and 
Counseling Programs? 

(a) The State shall conduct, in ac-
cordance with its State plan, from its 
allotment for this program, career 
guidance and counseling projects, serv-
ices, and activities that are— 

(1) Organized and administered by 
certified counselors; and 

(2) Designed to improve, expand, and 
extend career guidance and counseling 
programs to meet the career develop-
ment, vocational education, and em-
ployment needs of vocational edu-
cation students and potential students. 

(b) The purposes of the projects, serv-
ices, and activities described in para-
graph (a) of this section must be to— 

(1) Assist individuals to— 
(i) Acquire self-assessment, career 

planning, career decision-making, and 
employability skills; 

(ii) Make the transition from edu-
cation and training to work; 

(iii) Maintain the marketability of 
their current job skills in established 
occupations; 

(iv) Develop new skills to move away 
from declining occupational fields and 
enter new and emerging fields in high- 
technology areas and fields experi-
encing skill shortages; 

(v) Develop mid-career job search 
skills and to clarify career goals; and 

(vi) Obtain and use information on fi-
nancial assistance for postsecondary 
and vocational education, and job 
training; and 

(2)(i) Encourage the elimination of 
sex, age, disabling conditions, and race 
bias and stereotyping; 

(ii) Provide for community outreach; 
(iii) Enlist the collaboration of the 

family, the community, business, in-
dustry, and labor; and 

(iv) Be accessible to all segments of 
the population, including women, mi-
norities, individuals with disabilities, 
and economically disadvantaged indi-
viduals. 
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(c) The projects, services, and activi-
ties described in paragraph (a) of this 
section must consist of— 

(1) Instructional activities and other 
services at all educational levels to 
help students develop the skills de-
scribed in paragraph (b)(1) of this sec-
tion; 

(2) Services and activities designed to 
ensure the quality and effectiveness of 
career guidance and counseling 
projects such as— 

(i) Counselor education, including the 
education of counselors working with 
individuals with limited English pro-
ficiency; 

(ii) Training support personnel; 
(iii) Curriculum development; 
(iv) Research and demonstration 

projects; 
(v) Experimental projects; 
(vi) The development of instructional 

materials; 
(vii) The acquisition of equipment; 
(viii) State and local leadership; 
(ix) The development of career infor-

mation delivery systems; and 
(x) Local administration, including 

supervision; 
(xi) State administration, including 

supervision, subject to § 403.161(c); 
(3) Projects that provide opportuni-

ties for counselors to obtain firsthand 
experience in business and industry; 
and 

(4) Projects that provide students 
with an opportunity to become ac-
quainted with business, industry, the 
labor market, and training opportuni-
ties, including secondary educational 
programs that— 

(i) Have at least one characteristic of 
an apprenticeable occupation as recog-
nized by the Department of Labor or 
the State Apprenticeship Agency, in 
accordance with the National Appren-
ticeship Act (29 U.S.C. 50); 

(ii) Are conducted in concert with 
local business, industry, labor, and 
other appropriate apprenticeship train-
ing entities; and 

(iii) Are designed to prepare partici-
pants for an apprenticeable occupation 
or provide information concerning 
apprenticeable occupations and their 
prerequisites. 

(Authority: 20 U.S.C. 2382(a), (b)) 

§ 403.161 How must funds be used 
under the Comprehensive Career 
Guidance and Counseling Pro-
grams? 

(a) A State shall use not less than 
twenty percent of its allotment under 
the Career Guidance and Counseling 
Program for projects, services, and ac-
tivities designed to eliminate sex, age, 
and race bias and stereotyping under 
§ 403.160(b)(2) to ensure that projects, 
services, and activities under this pro-
gram are accessible to all segments of 
the population, including women, dis-
advantaged individuals, individuals 
with disabilities, individuals with lim-
ited English proficiency, and minori-
ties. 

(b)(1) The State board shall ensure 
that the experience and information 
gained through carrying out projects, 
services, and activities under this pro-
gram are shared with program adminis-
trators for the purpose of program 
planning. 

(2) The State board shall use funds 
from its allotment under this program 
to provide State leadership that is 
qualified by experience and knowledge 
in guidance and counseling. 

(3) For purposes of Comprehensive 
Career Guidance and Counseling Pro-
grams, State leadership includes, but is 
not limited to curriculum develop-
ment, personnel development, re-
search, dissemination activities, and 
technical assistance; and 

(c) A State may use, in addition to 
funds reserved under § 403.180(b)(4), not 
more than six percent of its allotment 
under this program for State adminis-
tration of projects, services, and activi-
ties under this program. 

(Authority: 20 U.S.C. 2382(c), 2383) 

BUSINESS-LABOR-EDUCATION 
PARTNERSHIP FOR TRAINING PROGRAM 

§ 403.170 What activities does the Sec-
retary support under the Business- 
Labor-Education Partnership for 
Training Program? 

The State board shall, in accordance 
with the State plan, from its allotment 
for this program, support the establish-
ment and operation of projects, serv-
ices, and activities, that— 
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(a) Provide incentives for the coordi-
nation of the Business-Labor-Edu-
cation Partnership for Training Pro-
gram with related efforts under the— 

(1) National Tech-Prep Education 
Program in 34 CFR part 405; 

(2) State-Administered Tech-Prep 
Education Program in 34 CFR part 406; 
and 

(3) JTPA; and 
(b) May only include, in addition to 

the activities described in § 403.32(a)(27) 
through (30),— 

(1) Training and retraining of in-
structional and guidance personnel; 

(2) Curriculum development and the 
development or acquisition of instruc-
tional and guidance equipment and ma-
terials; 

(3) Acquisition and operation of com-
munications and telecommunications 
equipment and other high technology 
equipment for programs authorized by 
this part; 

(4) Other activities authorized by 
title III of the Act as may be essential 
to the successful establishment and op-
eration of projects, services, and ac-
tivities under the Business-Labor-Edu-
cation Partnership for Training Pro-
gram, including activities and related 
services to ensure access of women, mi-
norities, individuals with disabilities, 
and economically disadvantaged indi-
viduals; and 

(5) Providing vocational education to 
individuals in order to assist their 
entry into, or advancement in, high- 
technology occupations or to meet the 
technological need of other industries 
or businesses. 

(Authority: 20 U.S.C. 2392(b) and 2393 (a), 
(d)(1)) 

§ 403.171 Who is eligible to apply to a 
State board for an award? 

(a) The State board awards subgrants 
or contracts to partnerships between— 

(1) An area vocational education 
school, a State agency, a local edu-
cational agency, a secondary school 
funded by the Bureau of Indian Affairs, 
an institution of higher education, a 
State corrections educational agency, 
or an adult learning center; and 

(2) Business, industry, labor organi-
zations, or apprenticeship programs. 

(b) A partnership receiving an award 
from a State board must include as 

partners at least one entity from para-
graph (a)(1) of this section and at least 
one entity from paragraph (a)(2) of this 
section, and may include more than 
one entity from each group. 

(Authority: 20 U.S.C. 2392(a)(1)) 

§ 403.172 What special considerations 
must the State board give in ap-
proving projects, services, and ac-
tivities? 

The State board, in approving 
projects, services, and activities as-
sisted under the Business-Labor-Edu-
cation Partnership Training Program, 
shall give special consideration to the 
following: 

(a) The level and degree of business 
and industry participation in the devel-
opment and operation of the program. 

(b) The current and projected demand 
within the State or relevant labor mar-
ket area for workers with the level and 
type of skills the program is designed 
to produce. 

(c) The overall quality of the pro-
posal, with particular emphasis on the 
probability of successful completion of 
the program by prospective trainees 
and the capability of the eligible re-
cipient, with assistance from partici-
pating business or industry, to provide 
high quality training for skilled work-
ers and technicians in high technology. 

(d) The commitment to serve, as 
demonstrated by special efforts to pro-
vide outreach, information, and coun-
seling, and by the provision of remedial 
instruction and other assistance, all 
segments of the population, including 
women, minorities, individuals with 
disabilities, and economically dis-
advantaged individuals. 

(e) Projects, services, and activities 
to provide vocational education for in-
dividuals who have attained 55 years of 
age in order to assist their entry into, 
or advancement in, high-technology 
occupations or to meet the techno-
logical needs of other industries or 
businesses. 

(Authority: 20 U.S.C. 2393-(b) and (d)(2)) 

§ 403.173 What expenses are allowable? 
The State board shall use funds 

awarded under the Business-Labor- 
Education Partnership for Training 
Program only for— 
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(a) Expenses incurred in carrying out 
the programs, services, and activities 
described in § 403.170, including, for ex-
ample, expenses for— 

(1) The introduction of new voca-
tional education programs, particu-
larly in economically depressed urban 
and rural areas; 

(2) The introduction or improvement 
of basic skills instruction, including 
English-as-a-second-language instruc-
tion, in order for an individual to be el-
igible for employment, to continue em-
ployment, or to be eligible for career 
advancement; 

(3) Costs associated with coordina-
tion between vocational education pro-
grams, business, and industry, includ-
ing advisory council meetings and 
newsletters; and 

(4) Transportation and child-care 
services for students necessary to en-
sure access of women, minorities, indi-
viduals with disabilities, and economi-
cally disadvantaged individuals to 
projects, services, and activities au-
thorized by the Business-Labor-Edu-
cation Partnership for Training Pro-
gram; and 

(b)(1) Subject to paragraph (b)(2) of 
this section, expenditures for necessary 
and reasonable administrative costs of 
the State board and of eligible part-
ners. 

(2) Total expenditures for administra-
tive costs of the State board and of eli-
gible partners may not exceed 10 per-
cent of the State’s allotment for this 
program in the first year and five per-
cent of that allotment in each subse-
quent year. 

(Authority: 20 U.S.C. 2392(d) and 2393(a)(1)) 

§ 403.174 What additional fiscal re-
quirements apply to the Business- 
Labor-Education Partnership for 
Training Program? 

(a) The business and industrial share 
of the costs required in § 403.32(a)(29) 
may be in the form of either allowable 
costs or the fair market value of in- 
kind contributions such as facilities, 
overhead, personnel, and equipment. 

(b) The State board shall use equal 
amounts from its allotment under this 
program and from its allotment for 
basic programs to provide the Federal 
share of cost of projects, services, and 
activities under this program. 

(c) If an eligible partner dem-
onstrates to the satisfaction of the 
State that it is incapable of providing 
all or part of the non-Federal portion 
of the costs of projects, services, and 
activities, as required by § 403.32(a)(29), 
the State board may designate funds 
available under parts A and C of title II 
of the Act or funds available from 
State sources in place of the non-Fed-
eral portion. 

(Authority: 20 U.S.C. 2392(c)) 

Subpart G—What Financial Condi-
tions Must Be Met by a 
State? 

§ 403.180 How must a State reserve 
funds for the basic programs? 

(a)(1) Except as provided in para-
graph (a)(2) of this section, each State 
shall reserve from its allotment under 
the basic programs authorized by title 
II of the Act, for— 

(i) The Program for Single Parents, 
Displaced Homemakers, and Single 
Pregnant Women under § 403.81, and the 
Sex Equity Program under § 403.91, re-
spectively, an amount that is not less 
than the amount the State reserved for 
each of those programs under section 
202 of the Carl D. Perkins Vocational 
Education Act (CDPVEA) from its Fis-
cal Year (FY) 1991 grant from the FY 
1990 appropriation; and 

(ii) The Program for Criminal Offend-
ers under § 403.101 an amount that is 
not less than— 

(A) The amount the State reserved 
for projects, services, or activities 
under section 202(6) of the CDPVEA 
from its FY 1991 grant from the FY 1990 
appropriation; and 

(B) The amount of Federal funds 
under the CDPVEA, other than the one 
percent reserved under section 202(6) of 
the Act, that the State and its eligible 
recipients obligated for projects, serv-
ices, and activities for criminal offend-
ers in correctional institutions from its 
FY 1991 grant from the FY 1990 appro-
priation. 

(2) In any year in which a State re-
ceives an amount for purposes of car-
rying out programs under title II of the 
Act that is less than the amount the 
State received for those purposes in its 
FY 1991 grant award from the FY 1990 
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appropriation under the CDPVEA, the 
State shall ratably reduce the amounts 
reserved under paragraph (a)(1) of this 
section in the same proportion that the 
amount for carrying out programs 
under title II of the Act is less than the 
amount the State received for those 
purposes from the FY 1990 appropria-
tion. 

(b) Except as provided in paragraph 
(a) of this section, from its allotment 
for the basic programs authorized by 
title II of the Act, a State shall re-
serve— 

(1) At least 75 percent for the Sec-
ondary School Vocational Education 
Program and the Postsecondary and 
Adult Vocational Education Programs 
described in § 403.111; 

(2) Ten and one-half percent for the 
Program for Single Parents, Displaced 
Homemakers, and Single Pregnant 
Women described in § 403.81 and the Sex 
Equity Program described in § 403.91, as 
follows: 

(i) Not less than seven percent for the 
Program for Single Parents, Displaced 
Homemakers, and Single Pregnant 
Women. 

(ii) Not less than three percent for 
the Sex Equity Program; 

(3) Not more than eight and one-half 
percent for State Programs and State 
Leadership Activities described in 
§§ 403.70 and 403.71; 

(4) Not more than five percent or 
$250,000, whichever is greater, for ad-
ministration of the State plan, of 
which— 

(i) Not less than $60,000 must be 
available for carrying out the provi-
sions in § 403.13, regarding the per-
sonnel requirements for eliminating 
sex discrimination and sex stereo-
typing; and 

(ii) The remaining amounts may be 
used for the costs of— 

(A) Developing the State plan; 
(B) Reviewing local applications; 
(C) Monitoring and evaluating pro-

gram effectiveness; 
(D) Providing technical assistance; 
(E) Ensuring compliance with all ap-

plicable Federal laws, including re-
quired services and activities for indi-
viduals who are members of special 
populations; and 

(F) Supporting the activities of the 
technical committees it establishes 
under § 403.12(b)(1); and 

(5) One percent for Programs for 
Criminal Offenders described in 
§ 403.101. 

(c) The procedure for meeting the 
‘‘hold-harmless’’ requirements in 
§ 403.180(a) and the $250,000 minimum 
for State administration provision in 
§ 403.180(b)(4) is as follows: 

(1) If the five percent reserved for ad-
ministration is less than the $250,000 
minimum allowed by paragraph (b)(4) 
of this section, or if any of the 
amounts reserved for the Program for 
Single Parents, Displaced Home-
makers, and Single Pregnant Women in 
§ 403.81, the Sex Equity Program in 
§ 403.91, or the Program for Criminal 
Offenders in § 403.101, respectively, is 
less than the amount reserved for that 
program in FY 1990 (funds from the FY 
1990 appropriation awarded in the 
States FY 1991 grant), a State shall 
subtract any amount necessary to sat-
isfy the $250,000 minimum for State ad-
ministration or any of the ‘‘hold-harm-
less’’ amounts from the total basic pro-
grams award received by the State. 

(2) The State shall reserve $250,000 for 
administration and shall reserve for 
any program not meeting the ‘‘hold- 
harmless’’ requirement an amount nec-
essary to meet that requirement. 

(3) The State shall reserve from the 
remainder of the basic program award 
an amount for each of the remaining 
programs that is proportionate to the 
amount that program would have re-
ceived in the absence of a shortfall in 
the amounts reserved for administra-
tion or to meet the ‘‘hold-harmless’’ re-
quirements in paragraph (a)(1) of this 
section. 

Example 1: (a) A State receives a basic pro-
grams award of $4,000,000. Five percent of the 
basic programs award equals $200,000, which 
is $50,000 less than the $250,000 minimum that 
may be reserved for State administration. To 
determine the amount of funds that will be 
reserved for each program under title II, 
parts A, B, and C of the Act, the State first 
subtracts $250,000 for State administration 
from the $4,000,000 basic programs award 
($4,000,000 ¥$250,000 = $3,750,000). 

(b) Second, the State determines the 
amount that would have been reserved for 
each of the programs under title II, parts A, 
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B, and C of the Act in the absence of a short-
fall in the set-aside amount for administra-
tion, as follows: 
3.0% ×$4,000,000 = $120,000 for Sex Equity Pro-

grams. 
7.5% ×$4,000,000 = 300,000 for Programs for 

Single Parents, 
Displaced Home-
makers, and Sin-
gle Pregnant 
Women. 

8.5% ×$4,000,000 = 340,000 for State Programs 
and State Lead-
ership Activities. 

1.0% ×$4,000,000 = 40,000 for Programs for 
Criminal Offend-
ers. 

75% ×$4,000,000 = 3,000,000 for part C of title 
II. 

3,800,000 

(c) Third, the State converts each of these 
amounts into a percentage by dividing each 
amount by the sum of the amounts the pro-
grams would have received in the absence of 
a shortfall ($3,800,000) and multiplies the re-
maining basic programs award ($3,750,000) by 
these percentages to determine the amount 
to reserve for each program under parts A, B, 
and C of title II of the Act, as follows: 
($120,000/$3,800,000) 

×$3,750,000 = 
$118,421 for Sex Equity Pro-

grams. 
($300,000/$3,800,000) 

×$3,750,000 = 
296,053 for Programs for 

Single Parents, 
Displaced Home-
makers, and Sin-
gle Pregnant 
Women. 

($340,000/$3,800,000) 
×$3,750,000 = 

335,526 for State Programs 
and State Lead-
ership Activities. 

($40,000/$3,800,000) 
×$3,750,000 = 

39,474 for Programs for 
Criminal Offend-
ers. 

($3,000,000/$3,800,000) 
×$3,750,000 = 

2,960,526 for part C of title 
II. 

3,750,000 

This example assumes that amounts re-
served meet the ‘‘hold-harmless’’ require-
ment of section 102(c)(1) of the Act. 

Example 2: A State’s seven percent reserve 
from its FY 1992 grant for the Program for 
Single Parents, Displaced Homemakers, and 
Single Pregnant Women is $1,400,000 and the 
amount reserved for that program from its 
FY 1991 grant was $1,581,000. Therefore, the 
amount of FY 1992 funds reserved for that 
program is $181,000 less than the amount re-
served in FY 1991. The State received a basic 
programs award of $20,000,000 in FY 1992. The 
other programs under title II, part B meet 
the ‘‘hold-harmless’’ requirement in 
§ 403.180(a)(1), and the amount reserved for 
State administration exceeds $250,000. The 
State determines the amount of funds to be 
reserved for each program under title II, 
parts A, B, and C of the Act as follows: 

(a) First, the State subtracts $1,581,000 
from the $20,000,000 total basic programs 
award ($20,000,000 ¥$1,581,000 = $18,419,000). 

(b) Second, the State determines the 
amount that would have been reserved for 
each of the programs under parts A, B, and C 
of title II of the Act in the absence of a 
shortfall in the set-aside amount for the Pro-
gram for Single Parents, Displaced Home-
makers, and Single Pregnant Women, as fol-
lows: 
5.0% ×$20,000,000 = $1,000,000 for administration. 
3.5% ×$20,000,000 = 700,000 for Sex Equity Pro-

grams. 
8.5% ×$20,000,000 = 1,700,000 for State Programs 

and State Lead-
ership Activities. 

1.0% ×$20,000,000 = 200,000 for Programs for 
Criminal Offend-
ers. 

75.0% ×$20,000,000 = 15,000,000 for part C of title 
II. 

18,600,000 

(c) Third, the State converts each of these 
amounts into a percentage by dividing each 
amount by the sum of the amounts the pro-
grams would have earned in the absence of a 
shortfall ($18,600,000) and multiplies the re-
maining basic programs award ($18,419,000) 
by these percentages to determine the 
amount to reserve for each program under 
parts A, B, and C of title II of the Act, as fol-
lows: 
($1,000,000/ 

$18,600,000) 
×$18,419,000 = 

$990,269 for administration. 

($700,000/$18,600,000) 
×$18,419,000 = 

693,188 for Sex Equity Pro-
grams. 

($1,700,000/ 
$18,600,000) 
×$18,419,000 = 

1,683,457 for State Programs 
and State Lead-
ership Activities. 

($200,000/$18,600,000) 
×$18,419,000 = 

198,054 for Programs for 
Criminal Offend-
ers. 

($15,000,000/ 
$18,600,000) 
×$18,419,000 = 

14,854,032 for part C of title 
II. 

18,419,000 

This example assumes that amounts re-
served for the Sex Equity Program and Pro-
grams for Criminal Offenders meet the 
‘‘hold-harmless’’ requirement of section 
102(c) (1) and (2) of the Act. 

Example 3: A State’s one percent reserved 
from its FY 1992 grant for Programs for 
Criminal Offenders is $200,000 and the 
amount reserved for that program under sec-
tion 202(6) of the CDPVEA plus other 
amounts obligated for projects, services, and 
activities for criminal offenders in correc-
tional institutions from its FY 1991 grant 
from the FY 1990 appropriations totals 
$250,000. Therefore, the amount of FY 1992 
funds reserved for that program is $50,000 less 
than the amount reserved and obligated for 
that program in FY 1991. The State received 
a basic programs award of $20,000,000 in FY 
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1992. The other programs under title II, part 
B meet the ‘‘hold-harmless’’ requirement of 
§ 403.180(a)(1) and the amount reserved for 
State administration exceeds $250,000. The 
State determines the amount of funds to be 
reserved for each program under title II, 
parts A, B, and C of the Act as follows: 

(a) First, the State subtracts $250,000 from 
the $20,000,000 total basic programs award 
($20,000,000 ¥$250,000 = $19,750,000). 

(b) Second, the State determines the 
amount that would have been reserved for 
each of the programs under parts A, B, and C 
of title II of the Act in the absence of a 
shortfall in the set-aside amount for the Pro-
grams for Criminal Offenders, as follows: 
5.0% ×20,000,000 = $1,000,000 for administration. 
3.5% ×20,000,000 = 700,000 for Sex Equity Pro-

grams. 
7.0% ×20,000,000 = 1,400,000 for Programs for 

Single Parents, 
Displaced Home-
makers, and Sin-
gle Pregnant 
Women. 

8.5% ×20,000,000 = 1,700,000 for State Programs 
and State Lead-
ership Activities. 

75.0% ×20,000,000 = 15,000,000 for part C of title 
II. 

19,800,000 

(c) Third, the State converts each of these 
amounts into a percentage by dividing each 
amount by the sum of the amounts the pro-
grams would have earned in the absence of a 
shortfall ($19,800,000) and multiplies the re-
maining basic programs award ($19,750,000) 
by these percentages to determine the 
amount to reserve for each program under 
parts A, B, and C of title II of the Act, as fol-
lows: 
($1,000,000/ 

$19,800,000) 
×$19,750,000 = 

$997,475 for administra-
tion. 

($700,000/$19,800,000) 
×$19,750,000 = 

$698,232 for Sex Equity 
Programs. 

($1,400,000/ 
$19,800,000) 
×$19,750,000 = 

$1,396,465 for Programs for 
Single Parents, 
Displaced Home-
makers, and Sin-
gle Pregnant 
Women. 

($1,700,000/ 
$19,800,000) 
×$19,750,000 = 

$1,695,707 for State Pro-
grams and State 
Leadership Ac-
tivities. 

($15,000,000/ 
$19,800,000) 
×$19,750,000 = 

$14,962,121 for part C of title 
II. 

$19,750,000 

This example assumes that amounts re-
served for the Sex Equity Program and for 
the Program for Single Parents, Displaced 
Homemakers, and Single Pregnant Women 
meet the ‘‘hold-harmless’’ requirement of 
sections 102(c) (1) and (2) of the Act. 

(d) The procedure for meeting the 
ratable reduction provision in para-
graph (a)(2) of this section is as follows: 

(1) If a State’s basic programs award 
under title II of the Act for FY 1992 or 
in future years is less than that State’s 
basic grant amount in FY 1991, a State 
shall determine the percentage that 
the basic programs award is of the FY 
1991 basic programs award. 

(2) The State shall multiply the 
amounts reserved in FY 1991 for each of 
the three programs covered by the 
‘‘hold-harmless’’ provisions in para-
graph (a)(1) of this section by this per-
centage. 

(3) The State shall compare the 
amounts that would be reserved for 
these programs in FY 1992 to determine 
if these amounts are less than the rat-
ably reduced hold-harmless amounts, 
and if so, shall proceed with the cal-
culation required by paragraph (c) of 
this section except using the ratably 
reduced ‘‘hold-harmless’’ amounts. 

(Authority: 20 U.S.C. 2312) 

§ 403.181 What are the cost-sharing re-
quirements applicable to the basic 
programs? 

(a) A State shall match, from non- 
Federal sources and on a dollar-for-dol-
lar basis, the funds reserved for admin-
istration of the State plan under 
§ 403.180(b)(4). 

(b) The matching requirement under 
paragraph (a) of this section may be 
applied overall, rather than line-by- 
line, to State administrative expendi-
tures. 

(c) A State shall provide from non- 
Federal sources for State administra-
tion under the Act an amount that is 
not less than the amount provided by 
the State from non-Federal sources for 
State administrative costs for the pre-
ceding fiscal or program year. 

Example for paragraph (b): From the five 
percent reserved for the administration of 
the State plan, a State must reserve $60,000 
to carry out the provisions in § 403.13. The 
$60,000 must be matched, but the matching 
funds need not be used for the activities de-
scribed in § 403.13. 

(Authority: 20 U.S.C. 2312(b) and 2468d; H.R. 
Rep. No. 660, 101st Cong., 2nd Sess. 103–104 
(1990)) 
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§ 403.182 What is the maintenance of 
fiscal effort requirement? 

The Secretary may not make a pay-
ment under the Act to a State for any 
fiscal year unless the Secretary deter-
mines that the fiscal effort per student, 
or the aggregate expenditures of that 
State, from State sources, for voca-
tional education for the fiscal year (or 
program year) preceding the fiscal year 
(or program year) for which the deter-
mination is made, at least equaled its 
effort or expenditures for vocational 
education for the second preceding fis-
cal year (or program year). 

(Authority: 20 U.S.C. 2463(a)) 

§ 403.183 Under what circumstances 
may the Secretary waive the main-
tenance of effort requirement? 

(a) The Secretary may waive the 
maintenance of effort requirement in 
§ 403.182 for a State for one year only 
if— 

(1) The Secretary determines that a 
waiver would be equitable due to ex-
ceptional or uncontrollable cir-
cumstances affecting the State’s abil-
ity to maintain fiscal effort; and 

(2) The State has decreased its ex-
penditures for vocational education 
from non-Federal sources by no more 
than five percent. 

(b) For purposes of this section, ‘‘ex-
ceptional or uncontrollable cir-
cumstances’’ include, but are not lim-
ited to, the following: 

(1) A natural disaster. 
(2) An unforeseen and precipitous de-

cline in financial resources. 
(c) The Secretary does not consider 

tax initiatives or referenda to be excep-
tional or uncontrollable cir-
cumstances. 

(Authority: 20 U.S.C. 2463(b)) 

§ 403.184 How does a State request a 
waiver of the maintenance of effort 
requirement? 

A State seeking a waiver of the 
maintenance of effort requirement in 
§ 403.182 shall— 

(a) Submit to the Secretary a request 
for a waiver; and 

(b) Include in the request— 
(1) The reason for the request; 
(2) Information that demonstrates 

that a waiver is justified; and 

(3) Any additional information the 
Secretary may require. 

(Approved by the Office of Management and 
Budget under Control No. 1830–0030) 

(Authority: 20 U.S.C. 2463(b)) 

§ 403.185 How does the Secretary com-
pute maintenance of effort in the 
event of a waiver? 

If a State has been granted a waiver 
of the maintenance of effort require-
ment that allows it to receive a grant 
for a fiscal year, the Secretary deter-
mines whether the State has met that 
requirement for the grant to be award-
ed for the year after the year of the 
waiver by comparing the amount spent 
for vocational education from non-Fed-
eral sources in the first preceding fis-
cal year (or program year) with the 
amount spent in the third preceding 
fiscal year (or program year). 

Example: Because exceptional or uncontrol-
lable circumstances prevented a State from 
maintaining its level of fiscal effort in a pro-
gram year 1989 (July 1, 1988–June 30, 1989) at 
the level of its fiscal effort in program year 
1988 (July 1, 1987–June 30, 1988), the Secretary 
granted the State a waiver of the mainte-
nance of effort requirement that permits the 
State to receive its fiscal year 1990 grant (a 
grant that is awarded on or after July 1, 1990 
from funds appropriated in the fiscal year 
1990 appropriation). To be eligible to receive 
its fiscal year 1991 grant (the grant to be 
awarded for the year after the year of the 
waiver), the State’s expenditures from the 
first preceding program year (July 1, 1989– 
June 30, 1990) must equal or exceed its ex-
penditures from the third preceding program 
year (July 1, 1987 to June 30, 1988). 

(Authority: 20 U.S.C. 2463(c)) 

§ 403.186 What are the administrative 
cost requirements applicable to a 
State? 

(a) Basic Programs. A State may use 
only funds reserved under § 403.180(b)(4) 
to administer the programs under title 
II of the Act, including Programs for 
Criminal Offenders. 

(b) Special Programs. (1) A State may 
use the funds reserved under 
§ 403.180(b)(4) to administer any of the 
special programs listed in § 403.130. 

(2) In addition to the funds reserved 
under § 403.180(b)(4), a State may use 
only an amount of funds from its allot-
ment for the State Assistance for Vo-
cational Education Support Programs 
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by Community-Based Organizations 
that is necessary and reasonable for 
the proper and efficient State adminis-
tration of that program. 

(3) In addition to the funds reserved 
under § 403.180(b)(4), a State may use 
the amounts reserved for the Consumer 
and Homemaking Education Program, 
the Comprehensive Career Guidance 
and Counseling Program, and the Busi-
ness-Labor-Education Partnership for 
Training Program under §§ 403.151(c), 
403.161(c), and 403.173(b), respectively, 
for the proper and efficient administra-
tion of each program. 

(Authority: 20 U.S.C. 2302(d) (A)–(D) and 
2312(a)) 

§ 403.187 How may a State provide 
technical assistance? 

(a) Except as provided in paragraph 
(b) of this section, a State may use 
only an amount of the funds reserved 
for each of the basic programs listed in 
§ 403.60 and the special programs listed 
in § 403.130 to pay the costs of providing 
technical assistance that is necessary 
and reasonable to promote or enhance 
the quality and effectiveness of that 
program. 

(b) A State may not use funds re-
served under § 403.180(b)(1) for the Sec-
ondary School Vocational Education 
Program and the Postsecondary and 
Adult Vocational Education Program 
to pay the costs of providing technical 
assistance. 

(c) In providing technical assistance 
under paragraph (a) of this section, a 
State may not use amounts to an ex-
tent that would interfere with achiev-
ing the purposes of the program for 
which the funds were awarded. 

(Authority: 20 U.S.C. 2302(d) (A)–(D), 2312(a), 
and 2323(b)(5)) 

§ 403.188 What is a State’s responsi-
bility for the cost of services and 
activities for members of special 
populations? 

A State is not required to use non- 
Federal funds to pay the cost of serv-
ices and activities that it provides to 
members of special populations pursu-
ant to § 403.32(a) (18)–(26) or to pay the 
cost of services and activities that eli-
gible recipients provide to members of 
special populations pursuant to 
§§ 403.111 (a)(2)(i) and (c)(3), 403.190(b), or 

403.193, unless this requirement is im-
posed by other applicable laws. 

(Authority: 20 U.S.C. 2328) 

Subpart H—What Conditions Must 
be Met by Local Recipients? 

§ 403.190 What are the requirements 
for receiving a subgrant or con-
tract? 

(a) Each eligible recipient desiring fi-
nancial assistance under the Secondary 
School Vocational Education Program 
or the Postsecondary and Adult Voca-
tional Education Program must submit 
to the State board, according to re-
quirements established by the State 
board, an application covering the 
same period as the State plan, for the 
use of that assistance. The State board 
shall determine requirements for local 
applications, except that each applica-
tion must— 

(1) Contain a description of— 
(i) The vocational education program 

to be funded, including— 
(A) The extent to which the program 

incorporates each of the requirements 
described in § 403.111 (a), (b), and (c); 
and 

(B) How the eligible recipient will 
use the funds available under § 403.112, 
§ 403.113, or § 403.116 and from other 
sources to improve the program with 
regard to each requirement and activ-
ity described in § 403.111 (c) and (d); 

(ii) How the needs of individuals who 
are members of special populations will 
be assessed and the planned use of 
funds to meet those needs; 

(iii) How access to programs of good 
quality will be provided to students 
who are economically disadvantaged 
(including foster children), students 
with disabilities, and students of lim-
ited English proficiency through af-
firmative outreach and recruitment ef-
forts; 

(iv) The program evaluation stand-
ards the applicant will use to measure 
its progress; 

(v) The methods to be used to coordi-
nate vocational education services 
with relevant programs conducted 
under the JTPA, including cooperative 
arrangements established with private 
industry councils established under 
section 102(a) of that Act, in order to 
avoid duplication and to expand the 
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range of and accessibility to vocational 
education services; 

(vi) The methods used to develop vo-
cational educational programs in con-
sultation with parents and students of 
special populations; 

(vii) How the eligible recipient co-
ordinates with community-based orga-
nizations; 

(viii) The manner and the extent to 
which the eligible recipient considered 
the demonstrated occupational needs 
of the area in assisting programs fund-
ed under the Act; 

(ix) How the eligible recipient will 
provide a vocational education pro-
gram that— 

(A) Integrates academic and occupa-
tional disciplines so that students par-
ticipating in the program are able to 
achieve both academic and occupa-
tional competence; and 

(B) Offers coherent sequences of 
courses leading to a job skill; and 

(x) How the eligible recipient will 
monitor the provision of vocational 
education to individuals who are mem-
bers of special populations, including 
the provision of vocational education 
to students with individualized edu-
cation programs developed under the 
IDEA; 

(2) Provide assurances that— 
(i) The programs funded under 

§ 403.112, § 403.113, or § 403.116 will be car-
ried out according to the requirements 
regarding special populations; 

(ii) The eligible recipient will provide 
a vocational program that— 

(A) Encourages students through 
counseling to pursue coherent se-
quences of courses; 

(B) Assists students who are eco-
nomically disadvantaged, students of 
limited English proficiency, and stu-
dents with disabilities to succeed 
through supportive services such as 
counseling, English-language instruc-
tion, child care, and special aids; 

(C) Is of a size, scope, and quality as 
to bring about improvement in the 
quality of education offered by the 
school; and 

(D) Seeks to cooperate with the sex 
equity program carried out under 
§ 403.91; and 

(iii) The eligible recipient will pro-
vide sufficient information to the 

State to enable the State to comply 
with the requirements in § 403.113; and 

(3) Contain a report on the number of 
individuals in each of the special popu-
lations. 

(b) Each eligible recipient desiring fi-
nancial assistance under title II of the 
Act must provide assurances to the 
State board that, with respect to any 
project that is funded under a basic 
program listed in § 403.60 or a special 
program listed in § 403.130, it will— 

(1) Assist students who are members 
of special populations to enter voca-
tional education programs, and, with 
respect to students with disabilities, 
assist in fulfilling the transitional 
service requirement of section 626 of 
the IDEA; 

(2) Assess the special needs of stu-
dents participating in projects receiv-
ing assistance under a basic program 
listed in § 403.60 or a special program 
listed in § 403.130, with respect to their 
successful completion of the vocational 
education program in the most inte-
grated setting possible; 

(3) Provide supplementary services, 
as defined in 34 CFR 400.4(b), to stu-
dents who are members of special popu-
lations; 

(4) Provide guidance, counseling, and 
career development activities con-
ducted by professionally trained coun-
selors and teachers who are associated 
with the provision of those special 
services; and 

(5) Provide counseling and instruc-
tional services designed to facilitate 
the transition from school to post- 
school employment and career opportu-
nities. 

(c) Each eligible recipient desiring fi-
nancial assistance under Title II of the 
Act must provide the services and ac-
tivities described in paragraph (b) of 
this section, to the extent possible 
with funds awarded under the Act, and 
indicate in its local application wheth-
er any non-Federal funds will be used 
for this purpose. 

CROSS-REFERENCE: See § 403.193(e). 

(d) Each eligible recipient desiring fi-
nancial assistance under the Act shall 
provide sufficient information to the 
State, as the State board requires, to 
demonstrate to the State board that 
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the eligible recipient’s projects comply 
with § 403.32(a)(18)–(26). 

(e) Each eligible recipient desiring fi-
nancial assistance under the Act 
shall— 

(1) Provide the assurance described in 
§ 403.14(a)(2); and 

(2) Include in its application, as ap-
propriate— 

(i) The number of disabled students, 
economically disadvantaged students, 
and students with limited English pro-
ficiency in its vocational program; 

(ii) An assessment of the vocational 
needs of its students with disabilities, 
economically disadvantaged students, 
and students with limited English pro-
ficiency; and 

(iii) A plan to provide supplementary 
services sufficient to meet the needs 
identified in the assessment described 
in paragraph (e)(2)(ii). 

(Approved by the Office of Management and 
Budget under Control No. 1830–0030) 

(Authority: 20 U.S.C. 2321(c)(1), (d), (e); 2328; 
and 2343) 

§ 403.191 What are the requirements 
for program evaluation? 

(a)(1) Beginning in the 1992–1993 
school year, each recipient of financial 
assistance under § 403.112, § 403.113, or 
§ 403.116 shall evaluate annually the ef-
fectiveness of the particular projects, 
services, and activities receiving as-
sistance under a basic program listed 
in § 403.60, or a special program listed 
in § 403.130, unless the State board de-
termines pursuant to § 403.201(a)(3) that 
a broader evaluation is required. A re-
cipient may conduct the evaluation re-
quired under this paragraph by evalu-
ating either the entire population of 
participants or a representative sample 
of participants. 

(2) The annual evaluation must be 
based on the standards and measures 
developed by the State board in accord-
ance with §§ 403.201 and 403.202, includ-
ing any modifications made by the re-
cipient in accordance with paragraph 
(b) of this section. 

(b)(1) Each recipient may modify the 
State standards and measures based 
on— 

(i) Economic, geographic, or demo-
graphic factors; or 

(ii) The characteristics of the popu-
lations to be served. 

(2) Modifications must conform to 
the assessment criteria contained in 
the State plan. 

(c) Each recipient, as part of the an-
nual evaluation required in paragraph 
(a) of this section, and with the full 
participation of representatives of spe-
cial populations, shall— 

(1) Identify and adopt strategies to 
overcome barriers that are resulting in 
lower rates of access to, or success in, 
vocational education programs for 
members of special populations; and 

(2) Evaluate the progress of individ-
uals who are members of special popu-
lations. 

(d) Each recipient, as a part of the 
annual evaluation required in para-
graph (a) of this section, shall evaluate 
its progress in providing vocational 
education students with strong experi-
ence in and understanding of all as-
pects of the industries the students are 
preparing to enter. 

(e) Each recipient may use funds 
awarded under a basic program listed 
in § 403.60 or a special program listed in 
§ 403.130 to support the cost of con-
ducting the evaluation required under 
paragraphs (a) through (d) of this sec-
tion to the extent that the costs are— 

(1) Reasonable and necessary; 
(2) Related to the purposes for which 

the funds were awarded; and 
(3) Consistent with applicable re-

quirements, such as the requirement in 
§ 403.196 to use funds awarded under 
title II of the Act to supplement, and 
not to supplant, State and local funds. 

(Authority: 20 U.S.C. 2325(a) and 2327(a)) 

§ 403.192 What are the requirements 
for program improvement? 

(a) If, beginning not less than one 
year after implementing the program 
evaluation required in § 403.191, a re-
cipient determines, through its annual 
evaluation, that it is not making sub-
stantial progress in meeting the stand-
ards and measures developed by the 
State under §§ 403.201 and 403.202, the 
recipient shall develop a plan for pro-
gram improvement for the succeeding 
school year. 

(b) The plan must be developed in 
consultation with teachers, parents, 
and students concerned with or af-
fected by the program, and must de-
scribe how the recipient will identify 
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and modify projects, services, and ac-
tivities receiving assistance under the 
programs listed in §§ 403.60 and 403.130 
that are in need of improvement, in-
cluding a description of— 

(1) Vocational education and career 
development strategies designed to 
achieve progress in improving the ef-
fectiveness of the recipient’s projects, 
services, and activities receiving as-
sistance under the programs listed in 
§§ 403.60 and 403.130 evaluated under 
§ 403.191(a)(1); and 

(2) If necessary, the strategies de-
signed to improve supplementary serv-
ices provided to individuals who are 
members of special populations. 

CROSS REFERENCE: See 34 CFR 403.204. 

(Approved by the Office of Management and 
Budget under Control No. 1830–0030) 

(Authority: 20 U.S.C. 2327(b)) 

§ 403.193 What are the information re-
quirements regarding special popu-
lations? 

(a)(1) Each local educational agency 
that receives funds under Title II of the 
Act shall provide to students who are 
members of special populations and 
their parents information concerning— 

(i) The opportunities available in vo-
cational education; 

(ii) The requirements for eligibility 
for enrollment in those vocational edu-
cation programs; 

(iii) Special courses that are avail-
able; 

(iv) Special services that are avail-
able; 

(v) Employment opportunities; and 
(vi) Placement. 
(2) Each area vocational education 

school or intermediate educational 
agency that receives funds under title 
II of the Act shall provide the informa-
tion described in paragraph (a)(1) of 
this section to the students who are 
members of special populations and 
their parents in any local educational 
agency whose allocation was distrib-
uted in its entirety under § 403.113 to 
the area vocational education school or 
intermediate educational agency. 

(b) The information described in 
paragraph (a)(1) of this section must be 
provided at least one year before the 
students enter, or are of an appropriate 
age for, the grade level in which voca-

tional education programs are first 
generally available in the State, but in 
no case later than the beginning of the 
ninth grade. 

(c) Each eligible institution or con-
sortium of eligible institutions that re-
ceives funds under Title II of the Act 
shall— 

(1) Provide the information described 
in paragraph (a)(1) of this section to 
each individual who requests informa-
tion concerning, or seeks admission to, 
vocational education programs offered 
by the institution or consortium of eli-
gible institutions; and 

(2) If appropriate, assist in the prepa-
ration of applications relating to that 
admission. 

(d) Information described under para-
graph (a)(1) of this section must, to the 
extent practicable, be in a language 
and form that parents and students un-
derstand. 

(e) An eligible recipient is not re-
quired by this part to use non-Federal 
funds to pay the cost of services and 
activities required by this section and 
§§ 403.111(a)(2)(i) and (c)(3) and 403.190(b) 
unless this requirement is imposed by 
other applicable laws. 

(Authority: 20 U.S.C. 2328(b) and (c) and 
2342(a) and (c)(1)(C)) 

[57 FR 36735, Aug. 14, 1992, as amended at 59 
FR 38513, July 28, 1994] 

§ 403.194 What are the comparability 
requirements? 

(a) A local educational agency may 
receive an award of Federal funds 
under the State plan only if— 

(1) The local educational agency uses 
State and local funds to provide serv-
ices in secondary schools or sites 
served with Federal funds awarded 
under the State plan that, taken as a 
whole, are at least comparable to those 
services being provided in secondary 
schools or sites that are not being 
served with Federal funds awarded 
under the State plan; or 

(2) In the event that the local edu-
cational agency serves all its sec-
ondary schools or sites with Federal 
funds awarded under the State plan, 
the local educational agency uses State 
and local funds to provide services 
that, taken as a whole, are substan-
tially comparable in each secondary 
school or site. 
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CROSS-REFERENCE: See appendix B to part 
403. 

(b) The comparability requirements 
in paragraph (a) of this section do not 
apply to— 

(1) A local educational agency with 
only one secondary school or site; or 

(2) A consortium composed of more 
than one local educational agency, ex-
cept that, within a consortium, each 
local educational agency itself must 
meet the comparability requirements 
unless it is exempt under paragraph 
(b)(1) of this section. 

(c)(1) A local educational agency 
shall develop written procedures for 
complying with the comparability re-
quirements in paragraph (a) of this sec-
tion, including a process for dem-
onstrating annually that State and 
local funds are used to provide services 
in served schools and sites that are at 
least comparable to the services pro-
vided with State and local funds in 
schools or sites in the local educational 
agency that are not served with funds 
awarded under the State plan. 

(2) In reaching the determination as 
to whether comparability requirements 
in paragraph (a) of this section were 
met, the local educational agency’s 
written procedures— 

(i) Do not have to take into account 
unpredictable changes in student en-
rollment or personnel assignments that 
occur after the beginning of a school 
year; and 

(ii) May not take into account any 
State and local funds spent in carrying 
out the following types of programs: 

(A) Special local programs designed 
to meet the educational needs of edu-
cationally deprived children, including 
compensatory education for education-
ally deprived children, that were ex-
cluded in the preceding fiscal year 
from comparability determinations 
under section 1018(d)(1)(B) of chapter 1 
(20 U.S.C. 2728(d)(1)(B)). 

(B) Bilingual education for children 
of limited English proficiency. 

(C) Special education for children 
with disabilities. 

(D) State phase-in programs that 
were excluded in the preceding fiscal 
year from comparability determina-

tions under section 1018(d)(2)(B) of 
chapter 1 (20 U.S.C. 2728(d)(2)(B)). 

(Approved by the Office of Management and 
Budget under Control No. 1830–0030) 

(Authority: 20 U.S.C. 2323(b)(19)) 

§ 403.195 What are the administrative 
cost requirements applicable to 
local recipients? 

(a) Except as provided in paragraphs 
(b) and (c) of this section, each eligible 
recipient, including a State corrections 
educational agency, that receives an 
award under a basic program listed in 
§ 403.60 or a special program listed in 
§ 403.130, may use no more than the 
amount of funds from each award that 
is necessary and reasonable for the 
proper and efficient administration of 
the projects, services, and activities for 
which the award was made. 

(b) Each eligible recipient that re-
ceives an award under § 403.112, § 403.113, 
or § 403.116 may use no more than five 
percent of those funds for administra-
tive costs. 

(c) Each eligible partner that re-
ceives an award under the Business- 
Labor-Education Partnership for 
Training Program may use no more 
funds under that award for administra-
tive costs than the amounts prescribed 
in § 403.173(b). 

(Authority: 20 U.S.C. 2342(c); 2393(a)(1) and 
(c)) 

§ 403.196 What are the requirements 
regarding supplanting? 

(a) Funds made available under title 
II of the Act must be used to supple-
ment, and to the extent practicable in-
crease the amount of State and local 
funds that would in the absence of 
funds under title II of the Act be made 
available for the purposes specified in 
the State plan and the local applica-
tion. 

(b) Notwithstanding paragraph (a) of 
this section and § 403.32(a)(17), funds 
made available under title II of the Act 
may be used to pay the costs of voca-
tional education services required by 
an individualized education program 
developed pursuant to sections 612(4) 
and 614(a)(5) of the IDEA (20 U.S.C. 
1412(4) and 1414(a)(5)), in a manner con-
sistent with section 614(a)(1) of that 
Act, and services necessary to meet the 
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requirements of section 504 of the Re-
habilitation Act of 1973 with respect to 
ensuring equal access to vocational 
education. 

(c) Any expenditures pursuant to 
paragraph (b) of this section must in-
crease the amount of funds that would 
otherwise be available to meet the 
costs of an individualized education 
program or to comply with section 504 
of the Rehabilitation Act of 1973. 

(Authority: 20 U.S.C. 2468e(a)(1)) 

§ 403.197 What are the requirements 
for the use of equipment? 

(a) Equipment purchased with funds 
under § 403.112, § 403.113, or § 403.116, 
when not being used to carry out the 
purposes of the Act for which it was 
purchased, may be used for other voca-
tional education purposes if the acqui-
sition of the equipment was reasonable 
and necessary for the purpose of con-
ducting a properly designed project or 
activity under the Secondary School 
Vocational Education Program or the 
Postsecondary and Adult Vocational 
Education Program. 

(b) Equipment purchased with funds 
under § 403.112, § 403.113, or § 403.116, 
when not being used to carry out the 
purposes of the Act for which it was 
purchased or other vocational edu-
cation purposes, may be used for other 
instructional purposes if— 

(1) The acquisition of the equipment 
was reasonable and necessary for the 
purpose of conducting a properly de-
signed project or activity under the 
Secondary School Vocational Edu-
cation Program or the Postsecondary 
and Adult Vocational Education Pro-
gram; and 

(2) The other use of the equipment is 
after regular school hours or on week-
ends. 

(c) The use of equipment under para-
graphs (a) and (b) of this section 
must— 

(1) Be incidental to the use of that 
equipment for the purposes under the 
Secondary School Vocational Edu-
cation Program or the Postsecondary 
and Adult Vocational Education Pro-
gram for which it was purchased; 

(2) Not interfere with the use of that 
equipment for the purposes under the 
Secondary School Vocational Edu-
cation Program or the Postsecondary 

and Adult Vocational Education Pro-
gram for which it was purchased; and 

(3) Not add to the cost of using that 
equipment for the purposes under the 
Secondary School Vocational Edu-
cation Program or the Postsecondary 
and Adult Vocational Education Pro-
gram for which it was purchased. 

(Authority: 20 U.S.C. 2342(c)(3)) 

Subpart I—What Are the Adminis-
trative Responsibilities of a 
State Under the State Voca-
tional and Applied Tech-
nology Education Program? 

§ 403.200 What are the State’s respon-
sibilities for ensuring compliance 
with the comparability require-
ments? 

(a) The State board may not make a 
payment under the Act to a local edu-
cational agency unless the LEA is in 
compliance with § 403.194. As indicated 
in § 403.194(a), an LEA may dem-
onstrate its compliance with the com-
parability requirements by filing an 
appropriate assurance. 

(b) The State board shall monitor 
each local educational agency’s com-
pliance with the comparability require-
ments in § 403.194. 

(c) If, after a local educational agen-
cy receives an award of Federal funds 
under the State plan, the local edu-
cational agency is found not to be in 
compliance with the comparability re-
quirements, the State board shall— 

(1) Withhold all or a portion of the 
local educational agency’s grant 
award, but not less than the amount or 
percentage by which the local edu-
cational agency failed to achieve com-
parability under the local educational 
agency’s procedures established pursu-
ant to § 403.194(c); or 

(2) Require repayment of the amount 
or percentage by which the local edu-
cational agency failed to achieve com-
parability if the local educational 
agency is found not to be in compliance 
after the period of availability of the 
funds awarded has ended. 

(Authority: 20 U.S.C. 2323(b)(19)) 
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§ 403.201 What are the State’s respon-
sibilities for developing and imple-
menting a statewide system of core 
standards and measures of perform-
ance? 

(a)(1) Each State board receiving 
funds under the Act shall develop and 
implement a statewide system of core 
standards and measures of performance 
for secondary, postsecondary, and 
adult vocational education programs. 

(2) This system must— 
(i) Be developed and implemented by 

September 25, 1992; and 
(ii) Apply to all programs assisted 

under the Act. 
(3) The State board must determine 

whether a recipient of funds under 
§ 403.112, § 403.113, or § 403.116 must 
evaluate more than the particular 
projects, services, and activities receiv-
ing assistance under a basic program 
listed in § 403.60 or a special program 
listed in § 403.130 in order to carry out 
a valid, reliable, and otherwise mean-
ingful evaluation of the effectiveness of 
these projects, services, and activities 
as required by § 403.191(a)(1), using the 
standards and measures developed pur-
suant to paragraph (a)(1) of this sec-
tion. 

(4) If a State board determines under 
paragraph (a)(3) of this section that a 
recipient must evaluate more than the 
particular projects, services, and ac-
tivities receiving assistance under a 
basic or special program, the State 
board shall— 

(i) Determine whether the entire 
local vocational education program—or 
which projects, services, and activities 
in addition to the ones assisted under a 
basic or special program—must be 
evaluated to assess the effectiveness of 
the particular projects, services, and 
activities receiving assistance under a 
basic program or a special program; 
and 

(ii) Require a recipient to conduct an 
evaluation consistent with the State 
board’s determination under paragraph 
(a)(4)(i) of this section. 

(b) To assist in the development and 
implementation of the Statewide sys-
tem addressed in paragraph (a) of this 
section, the State board shall appoint a 
State Committee of Practitioners 
(Committee), as prescribed in 34 CFR 
400.6. 

(c) The State board shall convene the 
Committee on a regular basis to re-
view, comment on, and propose revi-
sions to the State board’s draft pro-
posal for a system of core standards 
and measures of performance for voca-
tional education programs assisted 
under the Act. 

(d) To assist the Committee in for-
mulating recommendations for modi-
fying standards and measures of per-
formance, the State board shall provide 
the Committee with information con-
cerning differing types of standards 
and measures including— 

(1) The advantages and disadvantages 
of each type of standard or measure; 
and 

(2) Instances in which those stand-
ards and measures— 

(i) Have been effective; and 
(ii) Have not been effective. 

(Approved by the Office of Management and 
Budget under Control No. 1830–0030) 

(Authority: 20 U.S.C. 2325(a) and (d)) 

§ 403.202 What must each State’s sys-
tem of core standards and measures 
of performance include? 

(a) The statewide system of core 
standards and measures of performance 
for vocational education programs 
must include— 

(1) Measures of learning and com-
petency gains, including student 
progress in the achievement of basic 
and more advanced academic skills; 

(2) One or more measures of the fol-
lowing: 

(i) Student competency attainment. 
(ii) Job or work skill attainment or 

enhancement including student 
progress in achieving occupational 
skills necessary to obtain employment 
in the field for which the student has 
been prepared, including occupational 
skills in the industry the student is 
preparing to enter. 

(iii) Retention in school or comple-
tion of secondary school or its equiva-
lent. 

(iv) Placement into additional train-
ing or education, military service, or 
employment; 

(3) Incentives or adjustments that 
are— 

(i) Designed to encourage service to 
targeted groups or special populations; 
and 
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(ii) Developed for each student, and, 
if appropriate, consistent with the stu-
dent’s individualized education pro-
gram developed under section 614(a)(5) 
of the IDEA; and 

(4) Procedures for using existing re-
sources and methods developed in other 
programs receiving Federal assistance. 

(b) In developing the standards and 
measures included in the system devel-
oped under paragraph (a) of this sec-
tion, the State board shall take into 
consideration and shall provide, to the 
extent appropriate, for consistency 
with— 

(1) Standards and measures developed 
under job opportunities and basic skills 
training programs established and op-
erated under a plan approved by the 
Secretary of Health and Human Serv-
ices that meets the requirements of 
section 402(a)(19) of the Social Security 
Act (42 U.S.C. 687); and 

(2) Standards prescribed by the Sec-
retary of Labor under section 106 of the 
JTPA. 

CROSS-REFERENCE: See 34 CFR 400.6. 

(Approved by the Office of Management and 
Budget under Control No. 1830–0030) 

(Authority: 20 U.S.C. 2325(b), (c)) 

§ 403.203 What are the State’s respon-
sibilities for a State assessment? 

(a) Each State board receiving assist-
ance under the Act shall conduct an as-
sessment of the quality of vocational 
education programs throughout the 
State using measurable objective cri-
teria. 

(b) In developing the assessment cri-
teria, the State board shall— 

(1) Consult with representatives of 
the groups described in 34 CFR 400.6(c); 
and 

(2) Use information gathered by the 
National Occupational Information Co-
ordinating Committee and, if appro-
priate, other information. 

(c) Each State board shall— 
(1) Develop assessment criteria no 

later than the beginning of the 1991– 
1992 school year; and 

(2) Widely disseminate those criteria. 
(d) Assessment criteria must include 

at least the following factors, but may 
include others: 

(1) Integration of academic and voca-
tional education. 

(2) Sequential courses of study lead-
ing to both academic and occupational 
competencies. 

(3) Increased student work skill at-
tainment and job placement. 

(4) Increased linkages between sec-
ondary and postsecondary educational 
institutions. 

(5) Instruction and experience, to the 
extent practicable, in all aspects of an 
industry the students are preparing to 
enter. 

(6) The ability of the eligible recipi-
ents to meet the needs of special popu-
lations with respect to vocational edu-
cation. 

(7) Raising the quality of vocational 
education programs in schools with a 
high concentration of poor and low- 
achieving students. 

(8) The relevance of programs to the 
workplace and to the occupations for 
which students are to be trained, and 
the extent to which those programs re-
flect a realistic assessment of current 
and future labor market needs, includ-
ing needs in areas of emerging tech-
nologies. 

(9) The ability of the vocational cur-
riculum, equipment, and instructional 
materials to meet the demands of the 
work force. 

(10) Basic and higher order current 
and future workplace competencies 
that will reflect the hiring needs of em-
ployers. 

(11) The capability of vocational edu-
cation programs to meet the needs of 
individuals who are members of special 
populations. 

(12) Other factors considered appro-
priate by the State board. 

(e) The assessment must include an 
analysis of— 

(1) The relative academic, occupa-
tional, training, and retraining needs 
of secondary, adult, and postsecondary 
students; and 

(2) The capability of vocational edu-
cation programs to provide vocational 
education students, to the extent prac-
ticable, with— 

(i) Strong experience in, and under-
standing of, all aspects of the industry 
the students are preparing to enter (in-
cluding planning, management, fi-
nances, technical and production 
skills, underlying principles of tech-
nology, labor and community issues, 
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and health, safety, and environmental 
issues); and 

(ii) Strong development and use of 
problem-solving skills and basic and 
advanced academic skills (including 
skills in the areas of mathematics, 
reading, writing, science, and social 
studies) in a technological setting. 

(f)(1) Each State board shall com-
plete the initial assessment required by 
paragraph (a) of this section before 
March 25, 1991, and, therefore, at least 
six months prior to the required sub-
mission of a new State plan to the Sec-
retary. 

(2) Each State board shall conduct an 
assessment under this section prior to 
the submission of each new State plan 
to the Secretary. 

(Approved by the Office of Management and 
Budget under Control No. 1830–0030) 

(Authority: 20 U.S.C. 2323(a)(3), (b)(3)(B), and 
2326) 

§ 403.204 What are the State’s respon-
sibilities for program evaluation 
and improvement? 

(a) If, one year after an eligible re-
cipient has implemented its program 
improvement plan described in § 403.192, 
the State finds that the eligible recipi-
ent has not made sufficient progress in 
meeting the standards and measures 
developed as required by §§ 403.201 and 
403.202, the State shall work jointly 
with the recipient and with teachers, 
parents, and students concerned with 
or affected by the program, to develop 
a joint plan for program improvement. 

(b) Each joint plan required by para-
graph (a) of this section must contain— 

(1) A description of the technical as-
sistance and program activities the 
State will provide to enhance the per-
formance of the eligible recipient; 

(2) A reasonable timetable to im-
prove school performance under the 
plan; 

(3) A description of vocational edu-
cation strategies designed to improve 
the performance of the program as 
measured by the local evaluation; and 

(4) If necessary, a description of 
strategies designed to improve supple-
mentary services provided to individ-
uals who are members of special popu-
lations. 

(c) The State, in conjunction with 
the eligible recipient, shall annually 

review and revise the joint plan devel-
oped under paragraph (a) of this sec-
tion and provide appropriate assistance 
until the recipient sustains fulfillment 
of State and local standards and meas-
ures developed under §§ 403.201 and 
403.202 for more than one year. 

(Approved by the Office of Management and 
Budget under Control No. 1830–0030) 

(Authority: 20 U.S.C. 2327(c), (d)) 

§ 403.205 What are the State’s respon-
sibilities for members of special 
populations? 

The State board shall— 
(a) Establish effective procedures, in-

cluding an expedited appeals proce-
dure, by which students who are mem-
bers of special populations and their 
parents, teachers, and concerned area 
residents will be able to participate di-
rectly in State and local decisions that 
influence the character of programs 
under the Act affecting their interests; 
and 

(b) Provide technical assistance and 
design procedures necessary to ensure 
that those individuals referred to in 
paragraph (a) of this section are given 
access to the information needed to use 
those procedures. 

(Approved by the Office of Management and 
Budget under Control No. 1830–0030) 

(Authority: 20 U.S.C. 2328(d)) 

§ 403.206 What are the State’s respon-
sibilities regarding a State occupa-
tional information coordinating 
committee? 

(a) A State that receives funds under 
the Act shall establish a State occupa-
tional information coordinating com-
mittee composed of representatives of 
the State board, the State employment 
security agency, the State economic 
development agency, the State job 
training coordinating council, and the 
agency administering the vocational 
rehabilitation program. 

(b) With funds made available to it 
by the National Occupational Informa-
tion Coordinating Committee, the 
State occupational information coordi-
nating committee shall— 

(1) Implement an occupational infor-
mation system in the State that will 
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meet the common needs for the plan-
ning for, and the operation of, pro-
grams of the State board assisted 
under the Act and of the administering 
agencies under the JTPA; and 

(2) Use the occupational information 
system to implement a career informa-
tion delivery system. 

(Authority: 20 U.S.C. 2422(b)) 

§ 403.207 What are the State’s respon-
sibilities to the National Center or 
Centers for Research in Vocational 
Education? 

A State shall forward to the National 
Center for Research in Vocational Edu-
cation a copy of an abstract for each 
new research, curriculum development, 
or personnel development project it 
supports, and the final report on each 
project. 

(Authority: 20 U.S.C. 2404(c)) 

§ 403.208 What are the requirements 
regarding supplanting? 

(a) The State board is subject to the 
prohibition against supplanting in 
§ 403.196. 

(b) The State board shall monitor 
each eligible recipient’s compliance 
with the supplanting requirements in 
§ 403.196. 

(Authority: 20 U.S.C. 2468e(a)(1)) 

APPENDIX A TO PART 403—EXAMPLES 
FOR 34 CFR 403.111(a) AND 403.111(c)(3) 

Illustration of providing full participation 
under 34 CFR 403.111(a). An educationally dis-
advantaged student is enrolled in a course 
that is part of a vocational education pro-
gram and is having trouble understanding a 
math concept (e.g., negative numbers) nec-
essary to succeed in the course. To ensure 
the student’s full participation in the course, 
a local educational agency may use funds 
awarded under § 403.112 as needed to provide 
tutoring in negative numbers to enable the 
student to understand the concept well 
enough to complete the vocational education 
course. 

Illustrations of providing equitable participa-
tion under 34 CFR 403.111(c)(3). 

Example 1: An area vocational education 
school conducts an informal meeting to pro-
vide the information required in § 403.193(a) 
regarding the area vocational education 
school’s vocational education programs, to 
parents of students who are members of spe-
cial populations in a local educational agen-
cy whose allocation was distributed to the 
area vocational education school under 

§ 403.113. The area vocational education 
school conducts the meeting at a time and in 
a location convenient for these parents and 
students. At the meeting, the area voca-
tional education school provides a staff per-
son to assist students or their parents to 
complete any forms necessary to enroll in 
the area vocational education school’s voca-
tional education program. 

Example 2: A hearing-impaired student in a 
local educational agency could participate in 
the vocational education program only if an 
interpreter is provided for that student. The 
local educational agency cannot refuse to 
admit the student because of the need for an 
interpreter. 

APPENDIX B TO PART 403—EXAMPLES 
FOR 34 CFR 403.194—COMPARABILITY 
REQUIREMENTS 

Methods by which a local educational 
agency can demonstrate its compliance with 
the comparability requirements in 34 CFR 
403.194(a) include the following: 

Example 1: The local educational agency 
files with the State board a written assur-
ance that it has established and imple-
mented— 

(a) A district-wide salary schedule; 
(b) A policy to ensure equivalence among 

secondary schools or sites in teachers, ad-
ministrators, and auxiliary personnel; and 

(c) A policy to ensure equivalency among 
secondary schools or sites in the provision of 
curriculum materials and instructional sup-
plies. 

Example 2: The local educational agency es-
tablishes and implements other procedures 
for ensuring comparability, such as the fol-
lowing: 

(a) Comparing the average number of stu-
dents per instructional staff in each sec-
ondary school or site served with Federal 
funds awarded under the State plan with the 
average number of students per instructional 
staff in secondary schools or sites not served 
with Federal funds awarded under the State 
plan. A served school is considered com-
parable if its average does not exceed 110 per-
cent of the average of schools or sites in the 
local educational agency not served with 
Federal funds awarded under the State plan; 
or 

(b) Comparing the average instructional 
staff salary expenditures per student in each 
secondary school or site served with Federal 
funds awarded under the State plan with the 
average instructional staff salary expendi-
ture per student in schools or sites in the 
local educational agency not served with 
Federal funds awarded under the State plan. 
A served school is considered comparable if 
its average is at least 90 percent of the aver-
age of schools or sites not served with Fed-
eral funds awarded under the State plan. 
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PART 406—STATE-ADMINISTERED 
TECH-PREP EDUCATION PROGRAM 

Subpart A—General 

Sec. 
406.1 What is the State-Administered Tech- 

Prep Education Program? 
406.2 Who is eligible for an award? 
406.3 What activities may the Secretary 

fund? 
406.4 What regulations apply? 
406.5 What definitions apply? 

Subpart B—How Does a State Apply for a 
Grant? 

406.10 What must the State application con-
tain? 

Subpart C—How Does the Secretary Make 
a Grant to a State? 

406.20 How does the Secretary make allot-
ments? 

406.21 How does the Secretary make reallot-
ments? 

Subpart D—What Conditions Must Be Met 
After a State Receives an Award? 

406.30 Who is eligible to apply to a State for 
an award? 

406.31 How does a State carry out the State- 
Administered Tech-Prep Education Pro-
gram? 

406.32 What are the local application re-
quirements? 

406.33 What are the reporting requirements? 

AUTHORITY: 20 U.S.C. 2394–2394e, unless oth-
erwise noted. 

SOURCE: 57 FR 36763, Aug. 14, 1992, unless 
otherwise noted. 

Subpart A—General 

§ 406.1 What is the State-Administered 
Tech-Prep Education Program? 

If the annual appropriation for tech- 
prep education exceeds $50,000,000, the 
State-Administered Tech-Prep Edu-
cation Program provides financial as-
sistance for— 

(a) Planning and developing four-year 
or six-year programs designed to pro-
vide a tech-prep education program 
leading to a two-year associate degree 
or certificate; and 

(b) Planning and developing, in a sys-
tematic manner, strong, comprehen-
sive links between secondary schools 

and postsecondary educational institu-
tions. 

(Authority: 20 U.S.C. 2394(b)) 

[57 FR 36763, Aug. 14, 1992, as amended at 59 
FR 38513, July 28, 1994] 

§ 406.2 Who is eligible for an award? 

A State board of vocational edu-
cation (State board) in the fifty States, 
Puerto Rico, the District of Columbia, 
or the Virgin Islands is eligible for an 
allotment under this program. 

(Authority: 20 U.S.C. 2394a(b)) 

§ 406.3 What activities may the Sec-
retary fund? 

(a) The Secretary makes allotments 
to State boards to provide funding for 
consortia described in § 406.30 for tech- 
prep education projects. 

(b) A State board assists projects 
that must— 

(1) Be carried out under an articula-
tion agreement between the members 
of the consortium; 

(2) Consist of the two years or four 
years of secondary school preceding 
graduation and two years of higher 
education, or an apprenticeship train-
ing program of at least two years fol-
lowing secondary instruction, with a 
common core of required proficiency in 
mathematics, science, communica-
tions, and technologies designed to 
lead to an associate degree or certifi-
cate in a specific career field; 

(3) Include the development of tech- 
prep education program curricula ap-
propriate to the needs of the consor-
tium participants; 

(4) Include in-service training for 
teachers that— 

(i) Is designed to train teachers to 
implement tech-prep education pro-
gram curricula effectively; 

(ii) Provides for joint training for 
teachers from all participants in the 
consortium; and 

(iii) May provide training on week-
ends, evenings, or during the summer 
in the form of sessions, institutes, or 
workshops; 

(5) Include training activities for 
counselors designed to enable coun-
selors to more effectively— 

(i) Recruit students for tech-prep 
education programs; 
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(ii) Ensure that students successfully 
complete tech-prep education pro-
grams; and 

(iii) Ensure that students are placed 
in appropriate employment; 

(6) Provide equal access to the full 
range of tech-prep education programs 
to individuals who are members of spe-
cial populations, including the develop-
ment of tech-prep education program 
services appropriate to the needs of 
these individuals so that these individ-
uals have an opportunity to enter tech- 
prep education that is equal to the op-
portunity afforded to the general stu-
dent population; and 

(7) Provide preparatory services that 
assist all populations to participate in 
tech-prep education programs. 

(c) A project assisted under this part 
may also— 

(1) Provide for the acquisition of 
tech-prep education program equip-
ment; and 

(2) Acquire, as part of the planning 
activities of the tech-prep education 
program, technical assistance from 
State or local entities that have suc-
cessfully designed, established, and op-
erated tech-prep education programs. 

(Authority: 20 U.S.C. 2394a, 2394b) 

[57 FR 36763, Aug. 14, 1992, as amended at 59 
FR 38514, July 28, 1994] 

§ 406.4 What regulations apply? 
The following regulations apply to 

the State-Administered Tech-Prep 
Education Program: 

(a) The regulations in this part 406. 
(b) The regulations in 34 CFR part 

400. 

(Authority: 20 U.S.C. 2394–2394e) 

§ 406.5 What definitions apply? 
(a) The definitions in 34 CFR 400.4 

apply to this part. 
(b) The following definitions also 

apply to this part: 
Articulation agreement means a com-

mitment to a program designed to pro-
vide students with a non-duplicative 
sequence of progressive achievement 
leading to competencies in a tech-prep 
education program. 

Community college— 
(1) Has the meaning provided in 34 

CFR 400.4 for the term Institution of 
higher education for an institution that 

provides not less than a two-year pro-
gram that is acceptable for full credit 
toward a bachelor’s degree; and 

(2) Includes tribally controlled com-
munity colleges. 

Institution of higher education includes 
an institution offering apprenticeship 
programs of at least two years beyond 
the completion of secondary school, 
and includes, in addition to the institu-
tions covered by the definition of the 
term institution of higher education in 34 
CFR 400.4, a— 

(1) Proprietary institution of higher 
education; 

(2) Postsecondary vocational institu-
tion; 

(3) Department, division, or other ad-
ministrative unit in a college or uni-
versity that provides primarily or ex-
clusively an accredited program of edu-
cation in professional nursing and al-
lied subjects leading to the degree of 
bachelor of nursing, or to be an equiva-
lent degree, or to a graduate degree in 
nursing; and 

(4) Department, division, or other ad-
ministrative unit in a junior college, 
community college, college, or univer-
sity that provides primarily or exclu-
sively an accredited two-year program 
of education in professional nursing 
and allied subjects leading to an asso-
ciate degree in nursing or an equiva-
lent degree. 

Tech-prep education program means a 
combined secondary and postsecondary 
program that— 

(1) Leads to an associate degree or 
two-year certificate; 

(2) Provides technical preparation in 
at least one field of engineering tech-
nology, applied science, mechanical, 
industrial, or practical art or trade, or 
agriculture, health, or business; 

(3) Builds student competence in 
mathematics, science, and communica-
tions (including through applied aca-
demics) through a sequential course of 
study; and 

(4) Leads to placement in employ-
ment. 

(Authority: 20 U.S.C. 1088 and 2394e) 
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Subpart B—How Does a State 
Apply for a Grant? 

§ 406.10 What must the State applica-
tion contain? 

To receive a grant under this pro-
gram, a State board shall submit an 
application to the Secretary at such 
time, in such manner, as the Secretary 
prescribes. The State board may sub-
mit an application along with the 
State plan submitted in accordance 
with 34 CFR 403.30. The application 
must include a description of— 

(a) The requirements for State board 
approval of funding of a local tech-prep 
education project, including— 

(1) Whether the State board intends 
to make awards on a competitive basis 
or on the basis of a formula; and 

(2) If a formula is to be used, a de-
scription of that formula; 

(b) How the State board will perform 
the following: 

(1) Approve applications based on 
their potential to create an effective 
tech-prep education program as de-
scribed in § 406.3(b). 

(2) Give special consideration to ap-
plicants that— 

(i) Provide for effective employment 
placement activities or transfer of stu-
dents to four-year baccalaureate de-
gree programs; 

(ii) Are developed in consultation 
with business, industry, labor unions, 
and institutions of higher education 
that award baccalaureate degrees; and 

(iii) Address effectively the issues of 
dropout prevention and re-entry and 
the needs of minority youth of limited 
English proficiency, youth with dis-
abilities, and disadvantaged youth; 

(3) Ensure an equitable distribution 
of assistance between urban and rural 
consortium participants; 

(c) How the State board will ensure 
that local recipients meet the require-
ments of this program; and 

(d) How activities under this program 
will be coordinated with other tech- 
prep education programs, services, and 

activities provided under the State 
plan. 

(Approved by the Office of Management and 
Budget under Control No. 1830–0029) 

(Authority: 20 U.S.C. 2394c (b)–(e)) 

[57 FR 36763, Aug. 14, 1992, as amended at 59 
FR 38514, July 28, 1994] 

Subpart C—How Does the Sec-
retary Make a Grant to a 
State? 

§ 406.20 How does the Secretary make 
allotments? 

The Secretary determines the 
amount of each State’s allotment ac-
cording to a formula in section 101(a)(2) 
of the Act. 

(Authority: 20 U.S.C. 2394a(b)(1)) 

§ 406.21 How does the Secretary make 
reallotments? 

(a)(1) If the Secretary determines 
that any amount of a State’s allotment 
under § 406.20 will not be required for 
any fiscal year for carrying out the 
program under this part, the Secretary 
reallots those funds to one or more 
States that demonstrate a current need 
for additional funds and the ability to 
use them promptly and effectively 
upon reallotment. 

(2) The Secretary announces in the 
FEDERAL REGISTER the dates on which 
funds will be reallotted. 

(b)(1) No funds reallotted under para-
graph (a) of this section may be used 
for any purpose other than the pur-
poses for which they were appro-
priated. 

(2) Any amount reallotted to a State 
under paragraph (a) of this section re-
mains available for obligation during 
the succeeding fiscal year and is 
deemed to be part of the State’s allot-
ment for the fiscal year in which the 
reallotted funds are obligated. 

(Authority: 20 U.S.C. 2311(a) and (d) and 
2394a(b)(1)) 
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Subpart D—What Conditions Must 
Be Met After a State Receives 
an Award? 

§ 406.30 Who is eligible to apply to a 
State for an award? 

(a) A State board shall provide sub-
grants or contracts to consortia be-
tween— 

(1) A local educational agency, inter-
mediate educational agency, area voca-
tional education school serving sec-
ondary school students, or secondary 
school funded by the Bureau of Indian 
Affairs; and 

(2) A nonprofit institution of higher 
education that— 

(i) Is qualified as an institution of 
higher education as defined in § 406.5, 
including institutions receiving assist-
ance under the Tribally Controlled 
Community College Assistance Act of 
1978 (25 U.S.C. 1801 et seq.); 

(ii) Is not prohibited from receiving 
assistance under part B of the Higher 
Education Act of 1965 pursuant to the 
provisions of section 435(a)(3) of that 
Act; and 

(iii) Offers a two-year associate de-
gree program, a two-year certificate 
program, or a two-year apprenticeship 
training program that follows sec-
ondary instruction; or 

(3) A proprietary institution of high-
er education that— 

(i) Is qualified as an institution of 
higher education as defined in § 406.5; 

(ii) Is not subject to a default man-
agement plan required by the Sec-
retary; and 

(iii) Offers a two-year associate de-
gree program. 

(b) A consortia must include at least 
one entity from paragraph (a)(1) of this 
section and at least one entity from ei-
ther paragraph (a)(2) or (a)(3) of this 
section, and may include more than 
one entity from each group. 

(Authority: 20 U.S.C. 2394a) 

§ 406.31 How does a State carry out 
the State-Administered Tech-Prep 
Education Program? 

(a) A State board carries out the pro-
gram by— 

(1) Providing State administration of 
its grant; and 

(2) Awarding subgrants or contracts 
to eligible consortia on a competitive 

basis or on the basis of a formula deter-
mined by the State board. 

(b) A State board may use funds re-
served under 34 CFR 403.180(b)(3) to pro-
vide support for the State-administered 
Tech-Prep Education Program. 

(c) A State board may use no more 
than the amount of funds from its 
award under this part that is necessary 
and reasonable for— 

(1) The proper and efficient adminis-
tration of this program; and 

(2) Technical assistance to promote 
or enhance the quality and effective-
ness of the State’s tech-prep education 
program. 

(Authority: 20 U.S.C. 2331(c)(2); 2394a(b)) 

§ 406.32 What are the local application 
requirements? 

(a) Each consortium that desires to 
receive an award shall submit an appli-
cation to the State board. 

(b) The application must be sub-
mitted at the time and contain the in-
formation prescribed by the State 
board, and must contain— 

(1) An articulation agreement be-
tween the participants in the consor-
tium; and 

(2) A three-year plan for the develop-
ment and implementation of activities 
under this part. 

(Approved by the Office of Management and 
Budget under Control No. 1830–0030) 

(Authority: 20 U.S.C. 2394c(a)–(b)) 

§ 406.33 What are the reporting re-
quirements? 

The State board shall, in conjunction 
with recipients of subgrants and con-
tracts, with respect to assistance re-
ceived under this part, submit to the 
Secretary reports as may be required 
by the Secretary to ensure that grant-
ees are complying with the require-
ments of this part. 

(Approved by the Office of Management and 
Budget under Control No. 1830–0030) 

(Authority: 20 U.S.C. 2394a–2394e) 
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PART 410—TRIBALLY CONTROLLED 
POSTSECONDARY VOCATIONAL 
INSTITUTIONS PROGRAM 

Subpart A—General 

Sec. 
410.1 What is the Tribally Controlled Post-

secondary Vocational Institutions Pro-
gram? 

410.2 Who is eligible for an award? 
410.3 What activities may the Secretary 

fund? 
410.4 What regulations apply? 
410.5 What definitions apply? 

Subpart B—How Does One Apply for an 
Award? 

410.10 What must an application contain? 

Subpart C—How Does the Secretary Make 
an Award? 

410.20 How does the Secretary apply the se-
lection criteria in § 410.21? 

410.21 What selection criteria does the Sec-
retary use for institutional support 
grants? 

410.22 What additional factors does the Sec-
retary consider? 

410.23 How does the Secretary select grant-
ees for institutional support grants? 

410.24 How does the Secretary award addi-
tional grants? 

Subpart D—What Conditions Must Be Met 
After an Award? 

410.30 What expenses are allowable under an 
institutional support grant? 

410.31 What other provisions apply to this 
program? 

AUTHORITY: 20 U.S.C. 2397–2397h, unless oth-
erwise noted. 

SOURCE: 57 FR 36773, Aug. 14, 1992, unless 
otherwise noted. 

Subpart A—General 

§ 410.1 What is the Tribally Controlled 
Postsecondary Vocational Institu-
tions Program? 

The Tribally Controlled Postsec-
ondary Vocational Institutions Pro-
gram provides grants for the operation 
and improvement of tribally controlled 
postsecondary vocational institutions 
to ensure continued and expanded edu-
cational opportunities for Indian stu-
dents, and to allow for the improve-

ment and expansion of the physical re-
sources of those institutions. 

(Authority: 20 U.S.C. 2397 and 2397c) 

§ 410.2 Who is eligible for an award? 

A tribally controlled postsecondary 
vocational institution is eligible for as-
sistance under this part if it— 

(a) Is governed by a board of direc-
tors or trustees, a majority of whom 
are Indians; 

(b) Demonstrates adherence to stated 
goals, a philosophy, or a plan of oper-
ation that fosters individual Indian 
economic and self-sufficiency oppor-
tunity, including programs that are ap-
propriate to stated tribal goals of de-
veloping individual entrepreneurships 
and self-sustaining economic infra-
structures on reservations; 

(c) Has been in operation for at least 
three years; 

(d) Holds accreditation with or is a 
candidate for accreditation by a na-
tionally recognized accrediting author-
ity for postsecondary vocational edu-
cation; and 

(e) Enrolls the full-time equivalency 
of not fewer than 100 students, of whom 
a majority are Indians. 

(Authority: 20 U.S.C. 2397b) 

§ 410.3 What activities may the Sec-
retary fund? 

The Secretary provides grants for 
basic support for the education and 
training of Indian students, including— 

(a) Training costs; 
(b) Educational costs; 
(c) Equipment costs; 
(d) Administrative costs; and 
(e) Costs of operation and mainte-

nance of the institution. 

(Authority: 20 U.S.C. 2397a) 

§ 410.4 What regulations apply? 

The following regulations apply to 
the Tribally Controlled Postsecondary 
Vocational Institutions Program: 

(a) The regulations in this part 410. 
(b) The regulations in 34 CFR part 

400. 

(Authority: 20 U.S.C. 2397–2397h) 
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§ 410.5 What definitions apply? 
(a) The definitions in 34 CFR 400.4 

apply to this part, except for the defi-
nition of the term Act. 

(b) The following definitions also 
apply to this part: 

Act means the Tribally Controlled 
Vocational Institutions Support Act of 
1990. 

Indian means a person who is a mem-
ber of an Indian tribe. 

Indian student count means a number 
equal to the total number of Indian 
students enrolled in each tribally con-
trolled vocational institution, deter-
mined as follows: 

(1) The registrations of Indian stu-
dents as in effect on October 1 of each 
year. 

(2) Credits or clock hours toward a 
certificate earned in classes offered 
during a summer term must be counted 
toward the computation of the Indian 
student count in the succeeding fall 
term. 

(3) Credits or clock hours toward a 
certificate earned in classes during a 
summer term must be counted toward 
the computation of the Indian student 
count if the institution at which the 
student is in attendance has estab-
lished criteria for the admission of the 
student on the basis of the student’s 
ability to benefit from the education or 
training offered. The institution is pre-
sumed to have established those cri-
teria if the admission procedures for 
those studies include counseling or 
testing that measures the student’s ap-
titude to successfully complete the 
course in which the student has en-
rolled. Credit earned by the student for 
purposes of obtaining a high school de-
gree or its equivalent may not be 
counted toward the computation of the 
Indian student count. 

(4) Indian students earning credits in 
any continuing education program of a 
tribally controlled vocational institu-
tion must be included in determining 
the sum of all credit or clock hours. 

(5) Credits or clock hours earned in a 
continuing education program must be 
converted to the basis that is in ac-
cordance with the institution’s system 
for providing credit for participation in 
those programs. 

Indian tribe means any Indian tribe, 
band, nation, or other organized group 

or community, including any Alaskan 
native village or regional or village 
corporation as defined in or established 
pursuant to the Alaskan Native Claims 
Settlement Act (43 U.S.C. 1601 et seq.), 
that is federally recognized as eligible 
for the special programs and services 
provided by the United States to Indi-
ans because of their status as Indians. 

Tribally controlled postsecondary voca-
tional institution means an institution 
of higher education that is formally 
controlled, or has been formally sanc-
tioned or chartered by the governing 
body of an Indian tribe or tribes, and 
that offers technical degrees or certifi-
cate granting programs. This term does 
not include an institution that is a 
tribally controlled community college 
as defined in 34 CFR 400.4. (See Cong. 
Rec. S4116 (daily ed. April 5, 1990) 
(Statement of Senator Bingaman); 
Cong. Rec. H1708 (daily ed. May 9, 1989) 
(Statement of Rep. Richardson)). 

(Authority: 20 U.S.C. 2397h and 25 U.S.C. 1801 
(1) and (2)) 

Subpart B—How Does One Apply 
for an Award? 

§ 410.10 What must an application con-
tain? 

(a) An application for a grant under 
the Tribally Controlled Postsecondary 
Vocational Institutions Program must 
include the following: 

(1) Documentation showing that the 
institution is eligible according to the 
requirements in § 410.2. 

(2) A description of the fiscal control 
and fund accounting procedures to be 
used for all funds received under this 
program that will allow the Secretary 
to monitor expenditures and the Edu-
cation Department Inspector General, 
the U.S. Comptroller General, or an 
independent non-Federal auditor to 
audit the institution’s programs. 

(3) The institution’s operating ex-
penses for the preceding fiscal year, in-
cluding allowable expenses listed in 
§ 410.30. 

(4) The institution’s Indian student 
count. 

(b) An application for an institu-
tional support grant must also contain 
a comprehensive development plan ad-
dressing the following: 
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(1) The institutional mission state-
ment, i.e., a broad statement of pur-
pose, that identifies the institution’s 
distinguishing characteristics, includ-
ing the characteristics of the students 
the institution serves and plans to 
serve and the programs of study it of-
fers and proposes to offer. 

(2) Data for the past three academic 
years reflecting the number and re-
quired qualifications of the teaching 
and administrative staff, the number of 
students enrolled, attendance rates, 
dropout rates, graduation rates, rate of 
job placement or college enrollment 
after graduation, and the most signifi-
cant scholastic problems affecting the 
student population. 

(3) A description of how the institu-
tion is responsive to the current and 
projected labor market needs in its ge-
ographic area, including the institu-
tion’s plans for placement of students. 

(4) Assumptions concerning the insti-
tutional environment, the potential 
number of students to be served, en-
rollment trends, and economic factors 
that could affect the institution. 

(5) Major problems or deficiencies 
that inhibit the institution from real-
izing its mission. 

(6) Long-range and short-range goals 
that will chart the growth and develop-
ment of the institution and address the 
problems identified under paragraph 
(b)(5) of this section. 

(7) Measurable objectives related to 
reaching each goal. 

(8) Time-frames for achieving the 
goals and objectives described in para-
graphs (b)(6) and (7) of this section. 

(9) Priorities for implementing im-
provements concerning instructional 
and student support, capital expendi-
tures, equipment, and other priority 
areas. 

(10) Major resource requirements nec-
essary to achieve the institution’s 
goals and objectives, including per-
sonnel, finances, equipment, and facili-
ties. 

(11) A detailed budget identifying the 
costs to be paid with a grant under this 
program and resources available from 
other Federal, State, and local sources 
that will be used to achieve the institu-
tion’s goals and objectives. Budget and 
cost information must be sufficiently 
detailed to enable the Secretary to de-

termine the amount of payments pur-
suant to section 386(b)(2) of the Act. 
The statement must include informa-
tion on allowable expenses listed in 
§ 410.30. 

(12) Strategies and resources for ob-
jectively evaluating the institution’s 
progress towards, and success in, 
achieving its goals and objectives. 

(Approved by the Office of Management and 
Budget under Control No. 1830–0013) 

(Authority: 20 U.S.C. 2397b, 2397c(a), 
2397d(b)(2)(B), and 2397f) 

Subpart C—How Does the 
Secretary Make an Award? 

§ 410.20 How does the Secretary apply 
the selection criteria in § 410.21? 

(a) The Secretary evaluates an appli-
cation on the basis of the criteria in 
§ 410.21. 

(b) The Secretary may award up to 
100 points, including a reserved 15 
points to be distributed in accordance 
with paragraph (d) of this section, 
based on the criteria in § 410.21. 

(c) Subject to paragraph (d) of this 
section, the maximum possible score 
for each criterion in § 410.21 is indicated 
in parentheses after the heading for 
each criterion. 

(d) For each competition as an-
nounced through a notice published in 
the FEDERAL REGISTER, the Secretary 
may assign the reserved points among 
the criteria in § 410.21. 

(Authority: 20 U.S.C. 2397–2397h) 

§ 410.21 What selection criteria does 
the Secretary use for institutional 
support grants? 

The Secretary uses the following cri-
teria to evaluate an application for an 
institutional support grant: 

(a) Institutional goals and objectives. 
(10 points) The Secretary reviews each 
application to determine the extent to 
which the applicant’s current and fu-
ture institutional goals and objectives 
are— 

(1) Realistic and defined in terms of 
measurable results; and 

(2) Directly related to the problems 
to be solved. 

(b) Comprehensive development plan. 
(25 points) The Secretary reviews each 
application to determine the extent to 
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which the plan is effectively designed 
to meet the applicant’s current and fu-
ture institutional goals and objectives, 
including instructional and student 
support needs, and equipment and cap-
ital requirements. 

(c) Implementation strategy. (20 points) 
The Secretary reviews each application 
to determine the extent to which an 
applicant’s implementation strategy— 

(1) For each major activity funded 
under this program, is comprehensive 
and likely to be effective, taking into 
account the applicant’s past perform-
ance and the data for the past three 
academic years reflecting the number 
and required qualifications of the 
teaching and administrative staff, the 
number of students enrolled, attend-
ance rates, dropout rates, graduation 
rates, rate of job placement or college 
enrollment after graduation, and the 
most significant scholastic problems 
affecting the student population; 

(2) Includes a realistic timetable for 
each such activity; and 

(3) Includes a staff management plan 
likely to ensure effective administra-
tion of the project activities. 

(d) Budget and cost effectiveness. (20 
points) The Secretary reviews each ap-
plication to determine the extent to 
which— 

(1) The budget is adequate to support 
the proposed activities to be funded 
under this program, including capital 
expenditures and acquisition of equip-
ment, if applicable; 

(2) Costs are necessary and reason-
able in relation to similar activities 
the institution carried out in previous 
years; and 

(3) The budget narrative justifies the 
expenditures. 

(e) Evaluation plan. (10 points) The 
Secretary reviews each application to 
determine the quality of the evaluation 
plan the institution plans to use to de-
termine its progress towards, and suc-
cess in, achieving its goals and objec-
tives, including the extent to which— 

(1) The plan identifies, at a min-
imum, types of data to be collected, ex-
pected outcomes, and how those out-
comes will be measured; 

(2) The methods of evaluation are ap-
propriate and, to the extent possible, 
are objective and produce data that are 
quantifiable; and 

(3) The methods of evaluation provide 
periodic data that can be used for ongo-
ing program improvement. 

(Approved by the Office of Management and 
Budget under Control No. 1830–0013) 

(Authority: 20 U.S.C. 2397–2397h) 

§ 410.22 What additional factors does 
the Secretary consider? 

(a) After evaluating applications ac-
cording to the criteria in § 410.21 and 
consulting, to the extent practicable, 
with boards of trustees and the tribal 
governments chartering the institu-
tions being considered, the Secretary 
determines whether the most highly 
rated applications are equitably dis-
tributed among Indian tribes. 

(b) The Secretary may select other 
applications for funding if doing so 
would improve the distribution of 
projects among Indian tribes. 

(c) In addition to the criteria in 
§ 410.21, the Secretary considers wheth-
er funding a particular applicant dupli-
cates an effort already being made. 

(Authority: 20 U.S.C. 2397–2397h) 

§ 410.23 How does the Secretary select 
grantees for institutional support 
grants? 

(a) The Secretary selects at least two 
eligible applicants for funding. 

(b) If only one or two applicants are 
eligible, the Secretary selects each eli-
gible applicant. The amount of each 
grant is determined by the quality of 
the application, based on the selection 
criteria in § 410.22, and the respective 
needs of the applicants. 

(c) If there are more than two eligible 
applicants, the Secretary ranks each 
application using the selection criteria 
in § 410.22. The Secretary funds two or 
more applicants. The number of grants 
made and the amount of each grant is 
determined by taking into account the 
quality of the applications and the re-
spective needs of the applicants. 

(d) For fiscal years subsequent to the 
first year of funding, the Secretary fol-
lows the procedure in paragraphs (a) 
through (c) of this section, except that 
if appropriations for that fiscal year 
are not sufficient to pay in full the 
total amount that approved applicants 
are eligible to receive, the Secretary 
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allocates the available grant amounts 
as required by section 388(a) of the Act. 

(Authority: 20 U.S.C. 2397c(b)) 

§ 410.24 How does the Secretary award 
additional grants? 

If funds remain after providing 
grants to all eligible institutions, the 
Secretary makes awards as follows: 

(a) The Secretary allocates funds to 
institutions receiving their first grant 
under this part in an amount equal to 
the training equipment costs necessary 
to implement training programs. 

(b) If funds remain after the Sec-
retary makes awards under paragraph 
(a) of this section, the Secretary re-
views training equipment needs at each 
institution receiving assistance under 
this part at the end of the five-year pe-
riod beginning on the first day of the 
first year for which the institution re-
ceived a grant under this part, and pro-
vides allocations for other training 
equipment needs if it is demonstrated 
by the institution that its training 
equipment has become obsolete for its 
purposes, or that the development of 
other training programs is appropriate. 

(Authority: 20 U.S.C. 2397d(d)) 

Subpart D—What Conditions Must 
Be Met After an Award? 

§ 410.30 What expenses are allowable 
under an institutional support 
grant? 

An institutional support grant may 
only be used to pay expenses associated 
with the following: 

(a) The maintenance and operation of 
the program, including— 

(1) Development costs; 
(2) Costs of basic and special instruc-

tion, including special programs for in-
dividuals with disabilities and aca-
demic instruction; 

(3) Materials; 
(4) Student costs; 
(5) Administrative expenses; 
(6) Boarding costs; 
(7) Transportation; 
(8) Student services; 
(9) Day care and family support pro-

grams for students and their families, 
including contributions to the costs of 
education for dependents; and 

(10) Training equipment costs nec-
essary to implement training pro-
grams. 

(b) Capital expenditures, including 
operations and maintenance, minor im-
provements and repair, and physical 
plant maintenance costs. 

(c) Costs associated with repair, up-
keep, replacement, and upgrading of 
instructional equipment. 

(Authority: 20 U.S.C. 2397d(a), (d)) 

§ 410.31 What other provisions apply 
to this program? 

(a) Except as specifically provided in 
the Act, eligibility for assistance under 
this part may not preclude any tribally 
controlled postsecondary vocational 
institution from receiving Federal fi-
nancial assistance under any program 
authorized under the Higher Education 
Act of 1965 (20 U.S.C. 1001 et seq.) or any 
other applicable program for the ben-
efit of institutions of higher education 
or vocational education. 

(b) No tribally controlled postsec-
ondary vocational institution for 
which an Indian tribe has designated a 
portion of the funds appropriated for 
the tribe from funds appropriated 
under the Act of November 2, 1921 (25 
U.S.C. 13) may be denied a contract for 
that portion under the Indian Self-De-
termination and Education Assistance 
Act (25 U.S.C. 450 et seq.) (except as pro-
vided in that Act), or denied appro-
priate contract support to administer 
that portion of the appropriated funds. 

(Authority: 20 U.S.C. 2397e) 

PART 411—VOCATIONAL 
EDUCATION RESEARCH PROGRAM 

Subpart A—General 

Sec. 
411.1 What is the Vocational Education Re-

search Program? 
411.2 Who is eligible for an award? 
411.3 What activities may the Secretary 

fund? 
411.4 What regulations apply? 
411.5 What definitions apply? 

Subpart B [Reserved] 
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Subpart C—How Does the Secretary Make 
a Grant? 

411.20 How does the Secretary evaluate an 
application? 

411.21 What selection criteria does the Sec-
retary use? 

411.22 What additional factors may the Sec-
retary consider? 

411.23 How does the Secretary evaluate un-
solicited applications? 

411.24 How does the Secretary select an un-
solicited application for funding? 

AUTHORITY: 20 U.S.C. 2401 and 2402, unless 
otherwise noted. 

SOURCE: 57 FR 36776, Aug. 14, 1992, unless 
otherwise noted. 

Subpart A—General 
§ 411.1 What is the Vocational Edu-

cation Research Program? 
The Vocational Education Research 

Program is designed to— 
(a) Improve access to vocational edu-

cational programs for individuals with 
disabilities, individuals who are dis-
advantaged, men and women who are 
entering nontraditional occupations, 
adults who are in need of retraining, 
single parents, displaced homemakers, 
single pregnant women, individuals 
with limited English proficiency, and 
individuals who are incarcerated in 
correctional institutions; 

(b) Support research and develop-
ment activities that make the United 
States more competitive in the world 
economy by developing more fully the 
academic and occupational skills of all 
segments of the population by concen-
trating resources on improving edu-
cational programs leading to academic 
and occupational skill competencies 
needed to work in a technologically ad-
vanced society; 

(c) Improve the competitive process 
by which research projects are award-
ed; 

(d) Encourage the dissemination of 
findings of research projects assisted 
under the Act to all States; and 

(e) Support research activities that 
are readily applicable to the vocational 
education setting and are of practical 
application to vocational education ad-
ministrators, counselors, instructors, 
and others involved in vocational edu-
cation. 

(Authority: 20 U.S.C. 2401) 

§ 411.2 Who is eligible for an award? 
(a) Any individual or public or pri-

vate agency, organization, or institu-
tion may apply for an award under this 
part. 

(b) Any individual researcher, com-
munity college, State advisory council, 
or State or local educator may submit 
an unsolicited research application. 

(Authority: 20 U.S.C. 2402(a), (b)) 

§ 411.3 What activities may the Sec-
retary fund? 

The Secretary may directly, or 
through grants, cooperative agree-
ments, or contracts, conduct applied 
research on aspects of vocational edu-
cation that are specially related to the 
Act, including the following: 

(a) Applied research on— 
(1) Effective methods for providing 

quality vocational education to indi-
viduals with disabilities, disadvantaged 
individuals, men and women in non-
traditional fields, adults, single par-
ents, displaced homemakers, single 
pregnant women, individuals with lim-
ited English proficiency, and individ-
uals who are incarcerated in correc-
tional institutions; 

(2) The development and implementa-
tion of performance standards and 
measures that fit within the needs of 
State boards of vocational education or 
eligible recipients as defined in 34 CFR 
400.4 in carrying out the provisions of 
the Act and on the relationship of 
those standards and measures to the 
data system established under section 
421 of the Act. Research may include 
an evaluation of existing performance 
standards and measures and dissemina-
tion of that information to State 
boards of vocational education and eli-
gible recipients; 

(3) Strategies for coordinating local, 
State, and Federal vocational edu-
cation, employment training, and eco-
nomic development programs to maxi-
mize their efficacy and for improving 
worker training and retraining; 

(4) The constructive involvement of 
the private sector in public vocational 
education; 

(5) Successful methods of reinforcing 
and enhancing basic and more ad-
vanced academic and problem-solving 
skills in vocational settings; 
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(6) Successful methods for providing 
students, to the maximum extent prac-
ticable, with experience in and under-
standing of all aspects of the industry 
those students are preparing to enter; 
and 

(7) The development of effective 
methods for providing quality voca-
tional education to individuals with 
limited English proficiency, including 
research related to bilingual voca-
tional training. 

(b) An evaluation of the use of per-
formance standards and measures 
under the Act and the effect of those 
standards and measures on the partici-
pation of students in vocational edu-
cation programs and on the outcomes 
of students in those programs, espe-
cially students who are members of 
special populations as defined in 34 
CFR 400.4. 

(Authority: 20 U.S.C. 2402(a)) 

§ 411.4 What regulations apply? 
The following regulations apply to 

the Vocational Education Research 
Program: 

(a) The regulations in this part 411. 
(b) The regulations in 34 CFR part 

400. 

(Authority: 20 U.S.C. 2401 and 2402) 

§ 411.5 What definitions apply? 
The definitions in 34 CFR 400.4 apply 

to this part. 

(Authority: 20 U.S.C. 2401 and 2402) 

Subpart B [Reserved] 

Subpart C—How Does the 
Secretary Make a Grant? 

§ 411.20 How does the Secretary evalu-
ate an application? 

(a) The Secretary evaluates an appli-
cation for a grant or cooperative agree-
ment on the basis of the criteria in 
§ 411.21. 

(b) The Secretary may award up to 
100 points, including a reserved 15 
points to be distributed in accordance 
with paragraph (d) of the section, based 
on the criteria in § 411.21. 

(c) Subject to paragraph (d) of this 
section, the maximum possible score 
for each criterion is indicated in paren-

theses after the heading for each cri-
terion. 

(d) For each competition as an-
nounced through a notice published in 
the FEDERAL REGISTER, the Secretary 
may assign the reserved points among 
the criteria in § 411.21. 

(e) The Secretary awards five points 
to applications submitted by public or 
private postsecondary institutions. 

(Authority: 20 U.S.C. 2402) 

§ 411.21 What selection criteria does 
the Secretary use? 

The Secretary uses the following cri-
teria to evaluate an application: 

(a) National need. (20 points) The Sec-
retary reviews each application to de-
termine the extent to which the 
project would make a contribution of 
national significance, as measured by 
such factors as— 

(1) The need for the project in rela-
tion to any program priority an-
nounced in the FEDERAL REGISTER; and 

(2) The likelihood that the project 
will make an important contribution 
to vocational education. 

(b) Plan of operation. (25 points) The 
Secretary reviews each application to 
determine the quality of the plan of op-
eration for the project, including— 

(1) High quality in the design of the 
project; 

(2) An effective plan of management 
that ensures proper and efficient ad-
ministration of the project; 

(3) A clear description of how the ob-
jectives of the project relate to the 
purposes of the program; 

(4) The quality of the applicant’s 
plans to use its resources and personnel 
to achieve each objective; and 

(5) How the applicant will ensure 
that project participants who are oth-
erwise eligible to participate are se-
lected without regard to race, color, 
national origin, gender, age, or dis-
ability. 

(c) Key personnel. (15 points) (1) The 
Secretary reviews each application to 
determine the quality of key personnel 
the applicant plans to use on the 
project, including— 

(i) The qualifications of the project 
director; 

(ii) The qualifications of each of the 
other key personnel to be used in the 
project; 
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(iii) The appropriateness of the time 
that each one of the key personnel, in-
cluding the project director, will com-
mit to the project; and 

(iv) How the applicant, as part of its 
nondiscriminatory employment prac-
tices, will ensure that its personnel are 
selected for employment without re-
gard to race, color, national origin, 
gender, age, or disability. 

(2) To determine personnel qualifica-
tions under paragraphs (c)(1)(i) and (ii) 
of this section, the Secretary con-
siders— 

(i) Experience and training in fields 
related to the objectives of the project; 

(ii) Experience and training in 
project management; and 

(iii) Any other qualifications that 
pertain to the quality of the project. 

(d) Budget and cost effectiveness. (10 
points) The Secretary reviews each ap-
plication to determine the extent to 
which— 

(1) The budget for the project is ade-
quate to support the project activities; 
and 

(2) Costs are reasonable and nec-
essary in relation to the objectives of 
the project. 

(e) Evaluation plan. (5 points) The 
Secretary reviews each application to 
determine the quality of the evaluation 
plan for the project, including the ex-
tent to which the applicant’s methods 
of evaluation— 

(1) Are clearly explained and appro-
priate to the project; 

(2) To the extent possible, are objec-
tive and produce data that are quan-
tifiable; 

(3) Includes activities during the 
formative stages of the project to help 
guide and improve the project, as well 
as a summative evaluation that in-
cludes recommendations for repli-
cating project activities and results; 

(4) If appropriate, identifies expected 
outcomes of the project participants 
and how those outcomes will be meas-
ured; 

(5) If appropriate, will provide a com-
parison between intended and observed 
results, and lead to the demonstration 
of a clear link between the observed re-
sults and the specific treatment of 
project participants; and 

(6) To the extent possible, include a 
third party evaluation. 

(f) Adequacy of resources. (5 points) 
The Secretary reviews each application 
to determine the adequacy of the re-
sources that the applicant plans to de-
vote to the project, including facilities, 
equipment, and supplies. 

(g) Dissemination plan. (5 points) The 
Secretary reviews each application to 
determine the quality of the dissemi-
nation plan for the project, including— 

(1) The extent to which the project is 
designed to yield outcomes that can be 
readily disseminated; 

(2) A clear description of the project 
outcomes; and 

(3) A detailed description of how in-
formation and materials will be dis-
seminated, including— 

(i) Provisions for publicizing the 
project at the local, State, and na-
tional levels by conducting or deliv-
ering presentations at conferences, 
workshops, and other professional 
meetings and by preparing materials 
for journals articles, newsletters, and 
brochures; 

(ii) Provisions for demonstrating the 
methods and techniques used by the 
project to others interested in repli-
cating these methods and techniques; 
and 

(iii) Provisions for assisting others to 
adopt and successfully implement the 
project or methods and techniques used 
by the project. 

(Approved by the Office of Management and 
Budget under Control No. 1830–0013) 

(Authority: 20 U.S.C. 2402) 

§ 411.22 What additional factors may 
the Secretary consider? 

After evaluating the applications ac-
cording to the criteria in § 411.21 the 
Secretary may select other than the 
most highly rated applications for 
funding if doing so would— 

(a) Improve the geographical dis-
tribution of projects funded under this 
program; or 

(b) Contribute to the funding of a va-
riety of approaches for carrying out 
the activities under this part. 

(Authority: 20 U.S.C. 2401 and 2402) 

§ 411.23 How does the Secretary evalu-
ate unsolicited applications? 

(a) At any time during a fiscal year, 
the Secretary may accept and consider 

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00092 Fmt 8010 Sfmt 8010 Y:\SGML\211134.XXX 211134



83 

Off. of Voc. and Adult Education, Education § 412.3 

for funding an unsolicited application 
that has not been submitted under a 
competition announced in the FEDERAL 
REGISTER for that fiscal year, if the 
project proposes activities described in 
§ 411.3. 

(b) Notwithstanding the provisions of 
34 CFR 75.100, the Secretary may fund 
an unsolicited application without pub-
lishing an application notice in the 
FEDERAL REGISTER. 

(c) The Secretary may select an un-
solicited application for funding in ac-
cordance with the procedures in 
§§ 411.20(e) and 411.24. 

(d) The Secretary assigns the 15 
points reserved under § 411.20(b) as fol-
lows: 

(1) Ten points to the selection cri-
terion in § 411.21(a)—national need. 

(2) Five points to the selection cri-
terion in § 411.21(b)—plan of operation. 

(Authority: 20 U.S.C. 2402) 

§ 411.24 How does the Secretary select 
an unsolicited application for fund-
ing? 

(a) After evaluating an unsolicited 
research application on the basis of the 
criteria in § 411.21, the Secretary com-
pares that application to other unsolic-
ited research applications the Sec-
retary has received. 

(b) The Secretary may fund an unso-
licited research application at any 
time during the fiscal year. 

(Authority: 20 U.S.C. 2402) 

PART 412—NATIONAL NETWORK 
FOR CURRICULUM COORDINA-
TION IN VOCATIONAL AND 
TECHNICAL EDUCATION 

Subpart A—General 

Sec. 
412.1 What is the National Network for Cur-

riculum Coordination in Vocational and 
Technical Education? 

412.2 Who is eligible for an award? 
412.3 What activities may the Secretary 

fund? 
412.4 What is the National Network of Di-

rectors Council? 
412.5 What regulations apply? 
412.6 What definitions apply? 

Subpart B [Reserved] 

Subpart C—How Does the Secretary Make 
an Award? 

412.20 How does the Secretary evaluate an 
application? 

412.21 What selection criteria does the Sec-
retary use? 

Subpart D—What Conditions Must Be Met 
After an Award? 

412.30 What additional activities must be 
carried out by Curriculum Coordination 
Centers? 

412.31 What existing dissemination systems 
must be used? 

AUTHORITY: 20 U.S.C. 2402(c), unless other-
wise noted. 

SOURCE: 57 FR 36778, Aug. 14, 1992, unless 
otherwise noted. 

Subpart A—General 
§ 412.1 What is the National Network 

for Curriculum Coordination in Vo-
cational and Technical Education? 

The National Network for Cur-
riculum Coordination in Vocational 
and Technical Education (Network) is 
a system of six curriculum coordina-
tion centers that disseminate informa-
tion resulting from research and devel-
opment activities carried out under the 
Act, in order to ensure broad access at 
the State and local levels to the infor-
mation being disseminated. 

(Authority: 20 U.S.C. 2402(c)) 

§ 412.2 Who is eligible for an award? 
State and local educational agencies, 

postsecondary educational institu-
tions, and other public and private 
agencies, organizations, and institu-
tions are eligible for an award under 
this program. 

(Authority: 20 U.S.C. 2402(c)) 

§ 412.3 What activities may the Sec-
retary fund? 

(a) The Secretary provides grants, co-
operative agreements, or contracts to 
six regional curriculum coordination 
centers (CCCs). 

(b) Each CCC must—(1) Provide for 
national dissemination of information 
on effective vocational and technical 
education programs and materials, 
with particular attention to regional 
programs; 

(2) Be accessible by electronic means; 
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(3) Provide leadership and technical 
assistance in the design, development, 
and dissemination of curricula for vo-
cational education; 

(4) Coordinate the sharing of infor-
mation among the States with respect 
to vocational and technical education 
curricula; 

(5) Reduce duplication of effort in 
State activities for the development of 
vocational and technical education 
curricula; and 

(6) Promote the use of research find-
ings with respect to vocational edu-
cation curricula. 

(c) The six regional CCCs assisted 
with funds under this program must 
serve States according to the Depart-
ment of Education’s regional align-
ment as follows: 

(1) The Northeast Curriculum Coordi-
nation Center serves Connecticut, 
Maine, Massachusetts, New Hampshire, 
New Jersey, New York, Puerto Rico, 
Rhode Island, Vermont, and the Virgin 
Islands. 

(2) The Southeast Curriculum Coordi-
nation Center serves Alabama, Florida, 
Georgia, Kentucky, Mississippi, North 
Carolina, South Carolina, and Ten-
nessee. 

(3) The East Central Curriculum Co-
ordination Center serves Delaware, the 
District of Columbia, Indiana, Illinois, 
Maryland, Michigan, Minnesota, Ohio, 
Pennsylvania, Virginia, West Virginia, 
and Wisconsin. 

(4) The Midwest Curriculum Coordi-
nation Center serves Arkansas, Iowa, 
Kansas, Louisiana, Missouri, Nebraska, 
New Mexico, Oklahoma, and Texas. 

(5) The Northwest Curriculum Co-
ordination Center serves Alaska, Colo-
rado, Idaho, Montana, North Dakota, 
Oregon, South Dakota, Utah, Wash-
ington, and Wyoming. 

(6) The Western Curriculum Coordi-
nation Center serves American Samoa, 
Arizona, California, Guam, Hawaii, Ne-
vada, the Northern Mariana Islands, 
and Palau until the Compact of Free 
Association with Palau takes effect. 

(Authority: 20 U.S.C. 2402(c)) 

§ 412.4 What is the National Network 
of Directors Council? 

(a) The National Network of Direc-
tors Council (Council) enhances the ef-
fectiveness of the Network by— 

(1) Planning for inter-center coordi-
nation, dissemination, and diffusion ac-
tivities; 

(2) Providing leadership to ensure co-
hesiveness for overall Network func-
tions; 

(3) Promoting the adoption and adap-
tation of curriculum materials; 

(4) Maintaining liaison with dissemi-
nation systems described in § 412.32; 

(5) Convening at least twice a year; 
and 

(6) Planning for and participating in 
an annual meeting of CCCs that in-
cludes activities such as displays of 
current curriculum materials from 
each CCC, inservice training sessions, 
and hands-on experience with new 
technologies in vocational and tech-
nical education. This meeting must be 
held in a different region each year. 

(b) The Council is composed of the six 
CCC directors and a liaison from the 
Department. One of the CCC directors 
serves as chair for the Council and has 
responsibilities for submitting minutes 
of Council meetings to the Secretary. 

(Authority: 20 U.S.C. 2402(c)) 

§ 412.5 What regulations apply? 

The following regulations apply to 
the National Network for Curriculum 
Coordination in Vocational and Tech-
nical Education: 

(a) The regulations in this part 412. 
(b) The regulations in 34 CFR part 

400. 

(Authority: 20 U.S.C. 2402(c)) 

§ 412.6 What definitions apply? 

The definitions in 34 CFR 400.4 apply 
to this part. 

(Authority: 20 U.S.C. 2402(c)) 

Subpart B [Reserved] 

Subpart C—How Does the 
Secretary Make an Award? 

§ 412.20 How does the Secretary evalu-
ate an application? 

(a) The Secretary evaluates an appli-
cation for a grant or cooperative agree-
ment on the basis of the criteria in 
§ 412.21. 
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(b) The Secretary may award up to 
100 points, including 15 points to be dis-
tributed in accordance with paragraph 
(d) of this section, based on the criteria 
in § 412.21. 

(c) Subject to paragraph (d) of this 
section, the maximum possible score 
for each criterion is indicated in paren-
theses after the heading for each cri-
terion. 

(d) For each competition as an-
nounced through a notice published in 
the FEDERAL REGISTER, the Secretary 
may assign the reserved points among 
the criteria in § 412.21. 

(Authority: 20 U.S.C. 2402(c)) 

§ 412.21 What selection criteria does 
the Secretary use? 

The Secretary uses the following cri-
teria to evaluate an application: 

(a) Regional need. (30 points) The Sec-
retary reviews each application to de-
termine the applicant’s understanding 
of and responsiveness to the needs of 
the region, including the extent to 
which the applicant— 

(1) Demonstrates an understanding of 
the leadership responsibilities associ-
ated with serving as a resource center 
and facilitator for States in a region, 
including the region’s need for inserv-
ice training, holding regional meet-
ings, providing technical assistance, 
coordinating with State directors of 
vocational education, maintaining a 
lending library, and disseminating in-
formation regularly; 

(2) Proposes adequate mechanisms 
and procedures for reporting the re-
sults of curriculum networking serv-
ices and activities of the 50 States, Dis-
trict of Columbia, Puerto Rico, and the 
Outlying Areas; 

(3) Demonstrates the capacity to dis-
seminate information on effective vo-
cational education materials, including 
curriculum materials; 

(4) Demonstrates an understanding of 
the operation of the Vocational Edu-
cation Curriculum Materials and 
ADVOCNET Systems and the need for 
establishing a Tech-Prep education 
clearinghouse; and 

(5) Demonstrates the capacity to un-
dertake the responsibilities associated 
with participation as a member of the 
Network Directors Council described in 
§ 412.4. 

(b) Plan of operation. (25 points) The 
Secretary reviews each application to 
determine the quality of the plan of op-
eration for the project, including— 

(1) The quality of the design of the 
project; 

(2) The extent to which the manage-
ment plan ensures proper and efficient 
administration of the project; 

(3) How well the objectives of the 
project relate to the purpose of the pro-
gram; 

(4) The quality of the applicant’s plan 
to use its resources and personnel to 
achieve each objective; and 

(5) How the applicant will ensure 
that project participants who are oth-
erwise eligible to participate are se-
lected without regard to race, color, 
national origin, gender, age, or dis-
ability. 

(c) Key personnel. (10 points) (1) The 
Secretary reviews each application to 
determine the quality of key personnel 
the applicant plans to use on the pro-
posed project, including— 

(i) The qualifications of the project 
director; 

(ii) The qualifications of each of the 
other key personnel to be used in the 
project; 

(iii) The appropriateness of the time 
that each person referred to in para-
graphs (c)(1) (i) and (ii) of this section 
will commit to the project; and 

(iv) How the applicant, as part of its 
nondiscriminatory employment prac-
tices, will ensure that its personnel are 
selected for employment without re-
gard to race, color, national origin, 
gender, age, or disability. 

(2) To determine the personnel quali-
fications under paragraphs (c)(1)(i) and 
(ii) of this section, the Secretary con-
siders— 

(i) The experience and training of 
key personnel in project management 
and in the fields related to the objec-
tives of the project; and 

(ii) Any other qualifications of key 
personnel that pertain to the quality of 
the project. 

(d) Institutional commitment. (10 
points) The Secretary reviews each ap-
plication to determine the extent to 
which the applicant— 

(1) Has experience with vocational 
education curriculum and dissemina-
tion; 
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(2) Will initiate and maintain liaison 
functions with regional States; and 

(3) Will provide adequate facilities, 
equipment, and supplies. 

(e) Budget and cost effectiveness. (5 
points) The Secretary reviews each ap-
plication to determine the extent to 
which— 

(1) The budget is cost effective and 
adequate to support the project activi-
ties; and 

(2) The budget contains costs that 
are reasonable in relation to the objec-
tives of the project. 

(f) Evaluation plan. (5 points) The 
Secretary reviews each application to 
determine the quality of the project’s 
evaluation plan, including the extent 
to which the plan— 

(1) Is clearly explained and is appro-
priate to the project; and 

(2) Identifies expected outcomes of 
the services provided and how those 
services will be measured. 

(Approved by the Office of Management and 
Budget under Control No. 1830–0013) 

(Authority: 20 U.S.C. 2402(c)) 

Subpart D—What Conditions Must 
Be Met After An Award? 

§ 412.30 What additional activities 
must be carried out by Curriculum 
Coordination Centers? 

In carrying out the activities de-
scribed in § 412.3, each CCC must per-
form the following activities: 

(a) Assist States in the development, 
adaptation, adoption, dissemination, 
and use of curriculum materials and 
services and other information result-
ing from research and development ac-
tivities carried out under the Act, in-
cluding performing these activities 
during at least two regional meetings 
involving States served by the CCC. 
One of these regional meetings must be 
conducted jointly with the other five 
CCCs and their regional States at the 
meeting described in § 412.4(a)(6). 

(b) Coordinate with other curriculum 
coordination centers funded under this 
part. 

(c) Coordinate with the State sala-
ried State liaison representative 
(SLR), who is appointed by the State 
director of vocational education. The 
SLR has primary responsibilities for li-

aison activities within the States, in-
cluding— 

(1) Obtaining new curriculum and re-
search and development materials for 
Network sharing; 

(2) Informing localities and State 
agencies of Network services; 

(3) Disseminating CCC related mate-
rials; 

(4) Arranging for intrastate and 
interstate development and dissemina-
tion activities; 

(5) Arranging for technical assistance 
and inservice training workshops; 

(6) Participating in regional CCC 
meetings; and 

(7) Fostering adoption and adapta-
tions of materials available through 
the CCC. 

(d) Maintain a lending library with a 
collection of vocational education cur-
riculum, research, and development 
materials for use by the States served 
by the CCC. 

(e) Each CCC must participate in the 
Council activities described in § 412.4. 

(Authority: 20 U.S.C. 2402(c)) 

§ 412.31 What existing dissemination 
systems must be used? 

In carrying out its activities, each 
CCC must use existing dissemination 
systems, including the National Diffu-
sion Network and the National Center 
or Centers for Research in Vocational 
Education, in order to ensure broad ac-
cess at the State and local levels to the 
information being disseminated. 

(Authority: 20 U.S.C. 2402(c)) 

PART 413—NATIONAL CENTER OR 
CENTERS FOR RESEARCH IN VO-
CATIONAL EDUCATION 

Subpart A—General 

Sec. 
413.1 What is the National Center or Cen-

ters for Research in Vocational Edu-
cation? 

413.2 Who is eligible to apply for the Na-
tional Center or Centers? 

413.3 What kinds of activities are carried 
out? 

413.4 How does the Secretary designate a 
National Center or Centers? 

413.5 What regulations apply? 
413.6 What definitions apply? 

Subpart B [Reserved] 
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Subpart C—How Does the Secretary Make 
an Award? 

413.20 How does the Secretary evaluate an 
application? 

413.21 What selection criteria does the Sec-
retary use to evaluate an application 
proposing research and development ac-
tivities? 

413.22 What selection criteria does the Sec-
retary use to evaluate an application 
proposing dissemination and training ac-
tivities? 

Subpart D—What Conditions Must Be Met 
After an Award? 

413.30 What are the restrictions on the use 
of funds? 

413.31 Must a National Center have a direc-
tor? 

413.32 What are the requirements for coordi-
nation? 

413.33 What substantive studies must the 
National Center or Centers conduct and 
submit? 

413.34 What activities must be performed 
during the final year of an award? 

AUTHORITY: 20 U.S.C. 2404, unless otherwise 
noted. 

SOURCE: 57 FR 36780, Aug. 14, 1992, unless 
otherwise noted. 

Subpart A—General 
§ 413.1 What is the National Center or 

Centers for Research in Vocational 
Education? 

The Secretary supports the establish-
ment of one or two National Centers 
for Research in Vocational Education 
(National Center) in the areas of— 

(a) Applied research and develop-
ment; and 

(b) Dissemination and training. 

(Authority: 20 U.S.C. 2404) 

§ 413.2 Who is eligible to apply for the 
National Center or Centers? 

An institution of higher education or 
consortium of institutions of higher 
education may apply to be a National 
Center under this part. 

CROSS-REFERENCE: See 34 CFR 75.127 
through 75.129, Group Applications. 

(Authority: 20 U.S.C. 2404(a)(5)) 

§ 413.3 What kinds of activities are 
carried out? 

The Secretary provides a grant or co-
operative agreement to a National Cen-

ter or Centers that are designed to per-
form either one or both of the fol-
lowing activities: 

(a) Applied research and development 
activities. (1) A major purpose of the Na-
tional Center is to design and conduct 
research and development activities 
that are consistent with the purposes 
of the Act, including— 

(i) Longitudinal studies that extend 
over a period of years; 

(ii) Supplementary and short-term 
activities; and 

(iii) Upon negotiation with the cen-
ter, and if funds are provided pursuant 
to section 404(d) of the Act, such other 
topics as the Secretary may designate. 

(2) The National Center shall conduct 
applied research and development ac-
tivities that include examination of 
the following: 

(i) Economic changes that affect the 
skills that employers seek and entre-
preneurs need. 

(ii) Integration of academic and voca-
tional education. 

(iii) Efficient and effective practices 
for addressing the needs of special pop-
ulations. 

(iv) Efficient and effective methods 
for delivering vocational education. 

(v) Articulation of school and college 
instruction with high quality work ex-
perience. 

(vi) Recruitment, education, and en-
hancement of vocational teachers and 
other professionals in the field. 

(vii) Accountability processes in vo-
cational education, including identi-
fication and evaluation of the use of 
appropriate performance standards for 
student, program, and State-level out-
comes. 

(viii) Effective practices that educate 
students in all aspects of the industry 
the students are preparing to enter. 

(ix) Effective methods for identifying 
and inculcating literacy and other 
communication skills essential for ef-
fective job preparation and job per-
formance. 

(x) Identification of strategic, high 
priority occupational skills and skills 
formation approaches needed to main-
tain the competitiveness of the United 
States workforce, sustain high-wage, 
high-technology jobs, and address na-
tional priorities such as technical jobs 
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needed to protect and restore the envi-
ronment. 

(xi) Identification of practices and 
strategies that address entrepreneurial 
development for minority-owned enter-
prises. 

(3) The applied research and develop-
ment activities must include— 

(i) An emphasis on the recruitment, 
education, and enhancement of minor-
ity and female vocational teachers and 
professionals; and 

(ii) Activities that aid in the develop-
ment of minorities and women for lead-
ership roles in vocational education. 

(b) Dissemination and training activi-
ties. (1) A major purpose of the Na-
tional Center is to design and conduct 
dissemination and training activities 
that are consistent with the purposes 
of the Act, including— 

(i) The broad dissemination of the re-
sults of the research and development 
conducted by the National Center; 

(ii) The development and utilization 
of a national level dissemination net-
work including functions such as clear-
inghouses, databases, and tele-
communications; 

(iii) Planning, developing, and con-
ducting training activities; and 

(iv) Upon negotiation with the Center 
and if funds are provided pursuant to 
section 404(d) of the Act, such other 
topics as the Secretary may designate. 

(2) The National Center shall conduct 
dissemination and training activities 
that include the following: 

(i) Teacher and administrator train-
ing and leadership development. 

(ii) Technical assistance to ensure 
that programs serving special popu-
lations are effective in delivering well- 
integrated and appropriately articu-
lated vocational and academic offer-
ings for secondary, postsecondary, and 
adult students. 

(iii) Needs assessment, design, and 
implementation of new and revised 
programs with related curriculum ma-
terials to facilitate vocational-aca-
demic integration. 

(iv) Evaluation and follow-through to 
maintain and extend quality programs. 

(v) Assistance in technology transfer 
and articulation of program offerings 
from advanced technology centers to 
minority enterprises. 

(vi) Assistance to programs and 
States on the use of accountability in-
dicators, including appropriate and in-
novative performance standards. 

(vii) Delivery of information and 
services using advanced technology, if 
appropriate, to increase the effective-
ness and efficiency of knowledge trans-
fer. 

(viii) Development of processes for 
synthesis of research, in cooperation 
with a broad array of users, including 
vocational and non-vocational edu-
cators, employers and labor organiza-
tions. 

(ix) Dissemination of exemplary cur-
riculum and instructional materials, 
and development and publication of 
curriculum materials (in conjunction 
with vocational and nonvocational con-
stituency groups, if appropriate). 

(x) Technical assistance in recruit-
ing, hiring, and advancing minorities 
in vocational education. 

(3) The training and leadership devel-
opment activities must include an em-
phasis on— 

(i) Training minority and female 
teachers; and 

(ii) Programs and activities that aid 
in the development of minorities and 
women for leadership roles in voca-
tional education. 

(4) Advanced technology may include 
audio-video cassettes, electronic net-
working, satellite-assisted program-
ming, computer-based conferencing, 
and interactive video. 

(Authority: 20 U.S.C. 2404 (b) and (c); House 
Report No. 101–660, 101st Cong. 2nd Sess. p. 
143 (1990)) 

§ 413.4 How does the Secretary des-
ignate a National Center or Cen-
ters? 

(a) The Secretary designates a Na-
tional Center or Centers once every 
five years. 

(b) In designating the National Cen-
ter or Centers for Research in Voca-
tional Education, the Secretary may 
support— 

(1) One National Center that con-
ducts both research and development 
activities and dissemination and train-
ing activities; or 
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(2) Two National Centers: one that 
conducts research and development ac-
tivities and one that conducts dissemi-
nation and training activities. 

(Authority: 20 U.S.C. 2404) 

§ 413.5 What regulations apply? 
The following regulations apply to 

the National Center or Centers: 
(a) The regulations in this part 413. 
(b) The regulations in 34 CFR part 

400. 

(Authority: 20 U.S.C. 2404) 

§ 413.6 What definitions apply? 
The definitions in 34 CFR 400.4 apply 

to this part, except that the term ‘‘in-
stitution of higher education’’ has the 
same meaning as provided in 34 CFR 
403.117(b). 

(Authority: 20 U.S.C. 1085(b) and 2404) 

Subpart B [Reserved] 

Subpart C—How Does the 
Secretary Make an Award? 

§ 413.20 How does the Secretary evalu-
ate an application? 

(a) The Secretary evaluates an appli-
cation on the basis of the criteria in 
§§ 413.21 and 413.22. 

(b) The Secretary may award up to 
100 points to each set of criteria in 
§§ 413.21 and 413.22, including a reserved 
10 points for each set of criteria to be 
distributed in accordance with para-
graph (d) of this section. 

(c) Subject to paragraph (d) of this 
section, the maximum possible score 
for each criterion is indicated in paren-
theses after the heading for each cri-
terion. 

(d) For each competition as an-
nounced through a notice published in 
the FEDERAL REGISTER, the Secretary 
may assign the reserved points among 
the criteria in §§ 413.21 and 413.22. 

(e) The Secretary may hold two sepa-
rate competitions, with the same clos-
ing date, for the National Center or 
Centers. One competition will be held 
for research and development activities 
and the second competition will be 
held for dissemination and training ac-
tivities. An institution of higher edu-
cation or consortium of higher edu-

cation institutions may submit a re-
search and development application; a 
dissemination and training applica-
tion; or both as separate applications 
under separate covers. 

(f) The Secretary evaluates applica-
tions for the research and development 
center and the dissemination and 
training center independently against 
the criteria in §§ 413.21 and 413.22 
whether an institution or consortium 
of institutions is competing for either 
or both sets of activities. 

(g) In accordance with section 
404(a)(5) of the Act, the Secretary will 
give preference in grant selection to in-
stitutions or consortia of institutions 
that demonstrate the ability to carry 
out both the research and development 
and the dissemination and training ac-
tivities effectively, either directly or 
by contract. 

(h) An institution or consortium of 
institutions that has submitted two ap-
plications and applied for a single 
grant for the purpose of carrying out 
both activities and that has earned 80 
points or higher on each of its two ap-
plications, will be deemed by the Sec-
retary to have demonstrated the abil-
ity to carry out both activities effec-
tively. 

(i) The Secretary will award a single 
grant to an institution or consortium 
of institutions that has both— 

(1) Demonstrated the ability to carry 
out both program activities effectively, 
in accordance with paragraph (h) of 
this section; and 

(2) Earned the highest combined 
score among those institutions or con-
sortia of institutions that have dem-
onstrated the ability to carry out both 
activities effectively. 

(j) If no institution or consortium of 
institutions is selected for a single 
grant award, the institution or con-
sortia of institutions ranking highest 
in each of the two competitions will 
each receive a grant award. 

(Authority: 20 U.S.C. 2404) 

§ 413.21 What selection criteria does 
the Secretary use to evaluate an ap-
plication proposing research and 
development activities? 

The Secretary uses the following se-
lection criteria in evaluating each re-
search and development application: 
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(a) Program factors. (20 points) The 
Secretary reviews each application to 
determine the extent to which each of 
the required research and development 
activities described in § 413.3(a)(2) will 
be of high quality and effective. 

(b) Plan of operation. (35 points) The 
Secretary reviews each application to 
determine the quality of the plan of op-
eration for the proposed center, includ-
ing— 

(1) The applicant’s plan for managing 
the National Center; 

(2) The procedures the applicant will 
use to implement the National Center 
particularly with regard to the public 
or private nonprofit institution of 
higher education with which it is asso-
ciated and, in the case of a consortium, 
with the other member institutions of 
the consortium; 

(3) The applicant’s plan for managing 
the National Center’s activities and 
personnel, including— 

(i) Quality control procedures for its 
activities; 

(ii) Procedures for assuring compli-
ance with timelines; 

(iii) Coordination procedures for 
communicating among staff, sub-
contractors, members of the consor-
tium, if any, and the Department of 
Education; 

(iv) Procedures for ensuring that ade-
quate progress is being made toward 
achieving the goals of the grantee by 
subcontractors, and members of a con-
sortium; and 

(v) Procedures for ensuring that ade-
quate budget, accounting, and record-
keeping procedures will be used; 

(4) The quality of the applicant’s de-
tailed plans for year one of the Na-
tional Center, including— 

(i) Methodology and plan of oper-
ation; 

(ii) Tasks and timelines; 
(iii) Deliverables; and 
(iv) Dissemination plans for each 

project; and 
(5) The quality of the applicant’s gen-

eral plans for developing appropriate, 
coherent, and effective vocational edu-
cation research and development ac-
tivities, or dissemination and training 
activities, or both, for years two 
through five. 

(c) Key personnel. (10 points) The Sec-
retary reviews each application to de-

termine the qualifications of the key 
personnel the applicant plans to use for 
the National Center, including— 

(1) The extent to which the Director 
of the National Center has— 

(i) Appropriate professional qualifica-
tions, relevant project management ex-
perience, and administrative skills; 

(ii) A commitment to work full-time 
at the National Center; 

(iii) A clear commitment to the goals 
of the project; and 

(iv) Sufficient authority to effec-
tively manage the activities of the Na-
tional Center; 

(2) How the applicant, as part of its 
nondiscriminatory employment prac-
tices, will ensure that its personnel are 
selected for employment without re-
gard to race, color, national origin, 
gender, age, or disability; and 

(3) The extent to which other key 
personnel to be used for the National 
Center— 

(i) Have experience and training in 
project management and in fields re-
lated to the proposed activities they 
will be carrying out; and 

(ii) Will commit sufficient time to 
the project. 

(d) Vocational education experience. (10 
points) The Secretary reviews each ap-
plication to determine the extent to 
which the applicant understands the 
state of knowledge and practice related 
to vocational education, including— 

(1) The applicant’s experience in con-
ducting applied research and develop-
ment activities, dissemination and 
training activities, or both, in the field 
of vocational education of the type de-
scribed in § 413.3; 

(2) The applicant’s capacity for con-
ducting applied research and develop-
ment activities, dissemination and 
training activities, or both, in the field 
of vocational education of the type de-
scribed in § 413.3; and 

(3) How the activities of the National 
Center will contribute to the advance-
ment of relevant theory and practice in 
vocational education. 

(e) Budget and cost effectiveness. (10 
points) The Secretary reviews each ap-
plication to determine the extent to 
which— 

(1) The Center has an adequate budg-
et that is cost effective; 
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(2) The budget is adequate to support 
the Center’s activities; and 

(3) Costs are reasonable in relation to 
the objectives of the Center. 

(f) Coordination activities. (5 points) 
The Secretary reviews each application 
to determine the extent to which there 
is an effective plan for the coordina-
tion of activities described in § 413.3 (a) 
and (b), and whether these activities 
are carried out between two institu-
tions or within one institution. 

(Approved by the Office of Management and 
Budget under Control No. 1830–0013) 

(Authority: 20 U.S.C. 2404) 

§ 413.22 What selection criteria does 
the Secretary use to evaluate an ap-
plication proposing dissemination 
and training activities? 

The Secretary uses the following se-
lection criteria in evaluating each dis-
semination and training application: 

(a) Program factors. (20 points) The 
Secretary reviews each application to 
determine the extent to which each of 
the required dissemination and train-
ing activities, described in § 413.3(b), 
will be of high quality and effective. 

(b) The selection criteria and points 
in § 413.21 (b), (c), (d), (e), and (f). 

(Approved by the Office of Management and 
Budget under Control No. 1830–0013) 

(Authority: 20 U.S.C. 2404) 

Subpart D—What Conditions Must 
Be Met After an Award? 

§ 413.30 What are the restrictions on 
the use of funds? 

(a) A National Center that performs 
both research and development activi-
ties and dissemination and training ac-
tivities shall use at least two-thirds of 
its award for applied research and de-
velopment. 

(b) Not more than 10 percent of each 
year’s budget for a National Center 
may be used to respond to field-initi-
ated needs unanticipated prior to the 
annual funding period and that are in 
the mission of the National Center, but 
not part of the scope of work of the 
grant or cooperative agreement. 

(Authority: 20 U.S.C. 2404(a)(3) and (b)) 

§ 413.31 Must a National Center have a 
director? 

A National Center must have a full- 
time director who is appointed by the 
institution serving as the grantee. 

(Authority: 20 U.S.C. 2404) 

§ 413.32 What are the requirements for 
coordination? 

If the Secretary designates two Na-
tional Centers, the two centers must 
coordinate their activities. 

(Authority: 20 U.S.C. 2404) 

§ 413.33 What substantive studies must 
the National Center or Centers con-
duct and submit? 

(a) The National Center conducting 
research and development activities 
shall annually prepare a study on the 
research conducted on approaches that 
lead to effective articulation for the 
education-to-work transition, includ-
ing tech-prep programs, cooperative 
education or other work-based pro-
grams, such as innovative apprentice-
ship or mentoring approaches. 

(b) The National Center conducting 
dissemination and training activities 
shall annually prepare a study of its 
dissemination and training activities. 

(c) Annual studies described in para-
graphs (a) and (b) of this section must 
be submitted to the Secretary of Edu-
cation, the Secretary of Labor, the 
Secretary of Health and Human Serv-
ices, the Committee on Labor and 
Human Resources of the Senate, and 
the Committee on Education and Labor 
of the House of Representatives. 

(Authority: 20 U.S.C. 2404 (b)(2) and (c)(2)) 

§ 413.34 What activities must be per-
formed during the final year of an 
award? 

During the fifth year of the award 
cycle, the National Center or Centers 
shall develop and remain prepared to 
implement a contingency plan for com-
pleting all substantive work by the end 
of the eleventh month of that year and 
transferring all projects, services, and 
activities to a successor during the 
twelfth month of that year. 

(Approved by the Office of Management and 
Budget under Control No. 1830–0013) 

(Authority: 20 U.S.C. 2404) 
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PART 415—DEMONSTRATION CEN-
TERS FOR THE TRAINING OF DIS-
LOCATED WORKERS PROGRAM 

Subpart A—General 

Sec. 
415.1 What is the Demonstration Centers for 

the Training of Dislocated Workers Pro-
gram? 

415.2 Who is eligible for an award? 
415.3 What activities may the Secretary 

fund? 
415.4 What regulations apply? 
415.5 What definitions apply? 

Subpart B [Reserved] 

Subpart C—How Does the Secretary Make 
an Award? 

415.20 How does the Secretary evaluate an 
application? 

415.21 What selection criteria does the Sec-
retary use? 

415.22 What additional factors may the Sec-
retary consider? 

Subpart D—What Conditions Must Be Met 
After an Award? 

415.30 What are the evaluation require-
ments? 

AUTHORITY: 20 U.S.C. 2413, unless otherwise 
noted. 

SOURCE: 57 FR 36784, Aug. 14, 1992, unless 
otherwise noted. 

Subpart A—General 

§ 415.1 What is the Demonstration Cen-
ters for the Training of Dislocated 
Workers Program? 

The Demonstration Centers for the 
Training of Dislocated Workers Pro-
gram provides financial assistance for 
establishing one or more demonstra-
tion centers for the retraining of dis-
located workers. 

(Authority: 20 U.S.C. 2413(a)) 

§ 415.2 Who is eligible for an award? 

A private nonprofit organization that 
is eligible to receive funding under 
title III of the Job Training Partner-
ship Act (29 U.S.C. 1651 et seq.) is eligi-
ble to receive an award under this pro-
gram. 

(Authority: 20 U.S.C. 2413(d)) 

§ 415.3 What activities may the Sec-
retary fund? 

(a) The Secretary provides grants or 
cooperative agreements for one or 
more centers that demonstrate the re-
training of dislocated workers. 

(b) Each center funded by the Sec-
retary must be designed and operated 
to provide for the use of appropriate 
existing Federal, State, and local pro-
grams and resources. 

(c) Each center may use funds to pro-
vide for— 

(1) The recruitment of unemployed 
workers; 

(2) Vocational evaluation; 
(3) Assessment and counseling serv-

ices; 
(4) Vocational and technical training; 
(5) Support services; or 
(6) Job placement assistance. 

(Authority: 20 U.S.C. 2413(a)) 

§ 415.4 What regulations apply? 

The following regulations apply to 
the Demonstration Centers for the 
Training of Dislocated Workers Pro-
gram: 

(a) The regulations in this part 415. 
(b) The regulations in 34 CFR part 

400. 

(Authority: 20 U.S.C. 2413) 

§ 415.5 What definitions apply? 

The definitions in 34 CFR 400.4 apply 
to this part. 

(Authority: 20 U.S.C. 2413) 

Subpart B [Reserved] 

Subpart C—How Does the 
Secretary Make an Award? 

§ 415.20 How does the Secretary evalu-
ate an application? 

(a) The Secretary evaluates an appli-
cation on the basis of the criteria in 
§ 415.21. 

(b) The Secretary may award up to 
100 points, including a reserved 15 
points to be distributed in accordance 
with paragraph (d) of this section, 
based on the criteria in § 415.21. 

(c) Subject to paragraph (d) of this 
section, the maximum possible score 
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for each criterion is indicated in paren-
theses after the heading for each cri-
terion. 

(d) For each competition, as an-
nounced in a notice published in the 
FEDERAL REGISTER, the Secretary may 
assign the reserved 15 points among the 
criteria in § 415.21. 

(Authority: 20 U.S.C. 2413) 

§ 415.21 What selection criteria does 
the Secretary use? 

The Secretary uses the following cri-
teria to evaluate an application: 

(a) Program factors. (10 points) The 
Secretary reviews each application to 
assess the extent to which the proposed 
demonstration center for the training 
of dislocated workers will— 

(1) Be located in a service area with 
a high concentration of dislocated 
workers, as supported by specific evi-
dence of the need for the proposed dem-
onstration center; 

(2) Provide vocational education and 
technical training to meet current and 
projected occupational needs; 

(3) Provide trainees with appropriate 
vocational evaluation, assessment, and 
counseling, support services, and job 
placement assistance; 

(4) Result in trainees becoming em-
ployed in jobs related to their training 
upon completion of their training; and 

(5) Use other appropriate Federal, 
State, and local programs to retrain, or 
provide services to, dislocated workers. 

(b) Educational significance. (10 
points) The Secretary reviews each ap-
plication to determine the extent to 
which the applicant— 

(1) Bases the proposed demonstration 
center for the training of dislocated 
workers on successful model vocational 
education programs that include com-
ponents similar to the components re-
quired by this program, as evidenced 
by empirical data from those programs, 
in such factors as— 

(i) Student performance and achieve-
ment in vocational and technical train-
ing; 

(ii) High school graduation; 
(iii) Placement of students in jobs, 

including military service; and 
(iv) Successful transfer of students to 

a variety of postsecondary education 
programs; 

(2) Proposes project objectives that 
contribute to the improvement of edu-
cation; and 

(3) Proposes to use innovative tech-
niques to address educational problems 
and needs that are of national signifi-
cance. 

(c) Plan of operation. (15 points) The 
Secretary reviews each application to 
determine the quality of the plan of op-
eration for the project, including— 

(1) The quality of the project design, 
especially the establishment of meas-
urable objectives for the project that 
are based on the project’s overall goals; 

(2) The extent to which the plan of 
management is effective and ensures 
proper and efficient administration of 
the project over the award period; 

(3) How well the objectives of the 
project relate to the purpose of the pro-
gram; 

(4) The quality of the applicant’s plan 
to use its resources and personnel to 
achieve each objective including the 
use of appropriate existing Federal, 
State, and local programs; and 

(5) How the applicant will ensure 
that project participants who are oth-
erwise eligible to participate are se-
lected without regard to race, color, 
national origin, gender, age, or dis-
ability. 

(d) Evaluation plan. (15 points) The 
Secretary reviews each application to 
determine the quality of the project’s 
evaluation plan, including the extent 
to which the plan— 

(1) Is clearly explained and is appro-
priate to the project; 

(2) To the extent possible, is objec-
tive and will produce data that are 
quantifiable; 

(3) Identifies expected outcomes of 
the participants and how those out-
comes will be measured; 

(4) Includes activities during the 
formative stages of the project to help 
guide and improve the project, as well 
as a summative evaluation that in-
cludes recommendations for repli-
cating project activities and results; 

(5) Will provide a comparison be-
tween intended and observed results, 
and lead to the demonstration of a 
clear link between the observed results 
and the specific treatment of project 
participants; and 
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(6) Will yield results that can be sum-
marized and submitted to the Sec-
retary for review by the Department’s 
Program Effectiveness Panel as defined 
in 34 CFR 400.4(b). 

(e) Demonstration and dissemination. 
(10 points) The Secretary reviews each 
application for information to deter-
mine the effectiveness and efficiency of 
the plan for demonstrating and dis-
seminating information about project 
activities and results throughout the 
project period, including— 

(1) High quality in the design of the 
dissemination plan and procedures for 
evaluating the effectiveness of the dis-
semination plan; 

(2) Provisions for publicizing the 
project at the local, State, and na-
tional levels by conducting or deliv-
ering presentations at conferences, 
workshops, and other professional 
meetings and by preparing materials 
for journal articles, newsletters, and 
brochures; 

(3) Identification of target groups and 
provisions for demonstrating the meth-
ods and techniques used by the project 
to others interested in replicating 
these methods and techniques, such as 
by inviting them to observe project ac-
tivities; 

(4) A description of the types of ma-
terials the applicant plans to make 
available to help others replicate 
project activities and the methods for 
making the materials available; and 

(5) Provisions for assisting others to 
adopt and successfully implement the 
project or methods and techniques used 
by the project. 

(f) Key personnel. (10 points) (1) The 
Secretary reviews each application to 
determine the quality of key personnel 
the applicant plans to use on the 
project, including— 

(i) The qualifications, in relation to 
project requirements, of the project di-
rector; 

(ii) The qualifications, in relation to 
project requirements, of each of the 
other key personnel to be used in the 
project; 

(iii) The appropriateness of the time 
that each person referred to in para-
graphs (f)(1) (i) and (ii) of this section 
will commit to the project; and 

(iv) How the applicant, as part of its 
nondiscriminatory employment prac-

tices, will ensure that its personnel are 
selected for employment without re-
gard to race, color, national origin, 
gender, age, or disability. 

(2) To determine personnel qualifica-
tions under paragraphs (f)(1) (i) and (ii) 
of this section, the Secretary con-
siders— 

(i) The experience and training of 
key personnel in project management 
and in fields related to the objectives 
of the project; and 

(ii) Any other qualifications of key 
personnel that pertain to the quality of 
the project. 

(g) Budget and cost effectiveness. (10 
points) The Secretary reviews each ap-
plication to determine the extent to 
which— 

(1) The budget is cost effective and 
adequate to support the project activi-
ties; 

(2) The budget contains costs that 
are reasonable and necessary in rela-
tion to the objectives of the project; 
and 

(3) The budget proposes using non- 
Federal resources available from ap-
propriate employment, training, and 
education agencies in the State to pro-
vide project services and activities and 
to acquire demonstration center equip-
ment and facilities. 

(h) Adequacy of resources and commit-
ment. (5 points) (1) The Secretary re-
views each application to determine 
the extent to which the applicant plans 
to devote adequate resources to the 
project. The Secretary considers the 
extent to which— 

(i) The facilities that the applicant 
plans to use are adequate; and 

(ii) The equipment and supplies that 
the applicant plans to use are ade-
quate. 

(2) The Secretary reviews each appli-
cation to determine the commitment 
to the project, including whether the— 

(i) Uses of non-Federal resources are 
adequate to provide project services 
and activities, especially resources of 
community organizations and State 
and local educational agencies; and 

(ii) Applicant has the capacity to 
continue, expand, and build upon the 
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project when Federal assistance under 
this part ends. 

(Approved by the Office of Management and 
Budget under Control No. 1830–0013) 

(Authority: 20 U.S.C. 2413) 

§ 415.22 What additional factors may 
the Secretary consider? 

After evaluating the applications ac-
cording to the criteria in § 415.21, the 
Secretary may select applications 
other than the most highly rated appli-
cations if doing so would improve the 
geographical distribution of projects 
funded under this program. 

(Authority: U.S.C. 2413) 

Subpart D—What Conditions Must 
Be Met After an Award? 

§ 415.30 What are the evaluation re-
quirements? 

(a) Each grantee shall provide and 
budget for an independent evaluation 
of grant activities. 

(b) The evaluation must be both 
formative and summative in nature. 

(c) The evaluation must be based on 
student achievement, completion, and 
placement rates and project and prod-
uct spread and transportability. 

(d) A proposed project evaluation de-
sign must be submitted to the Sec-
retary for review and approval prior to 
the end of the first year of the project 
period. 

(e) A summary of evaluation activi-
ties and results that can be reviewed 
by the Department’s Program Effec-
tiveness Panel, as defined in 34 CFR 
400.4(b), must be submitted to the Sec-
retary during the last year of the 
project period. 

(Approved by the Office of Management and 
Budget under Control No. 1830–0013) 

(Authority: 20 U.S.C. 2413) 

PART 421—BUSINESS AND EDU-
CATION STANDARDS PROGRAM 

Subpart A—General 

Sec. 
421.1 What is the Business and Education 

Standards Program? 
421.2 Who is eligible for an award? 
421.3 What activities may the Secretary 

fund? 

421.4 What regulations apply? 
421.5 What definitions apply? 

Subpart B [Reserved] 

Subpart C—How Does the Secretary Make 
an Award? 

421.20 How does the Secretary evaluate an 
application? 

421.21 What selection criteria does the Sec-
retary use? 

Subpart D—What Conditions Must Be Met 
After an Award? 

421.30 What is the cost-sharing require-
ment? 

AUTHORITY: 20 U.S.C. 2416, unless otherwise 
noted. 

SOURCE: 57 FR 36796, Aug. 14, 1992, unless 
otherwise noted. 

Subpart A—General 
§ 421.1 What is the Business and Edu-

cation Standards Program? 
The Business and Education Stand-

ards Program provides financial assist-
ance for organizing and operating busi-
ness-education-labor technical com-
mittees that will develop national 
standards for competencies in indus-
tries and trades. 

(Authority: 20 U.S.C. 2416) 

§ 421.2 Who is eligible for an award? 
The following entities are eligible for 

an award under this program: 
(a) Industrial trade associations. 
(b) Labor organizations. 
(c) National joint apprenticeship 

committees. 
(d) Comparable national organiza-

tions, such as educational associations, 
industry councils, business and indus-
try organizations, and associations of 
private or national research organiza-
tions. 

(Authority: 20 U.S.C. 2416) 

§ 421.3 What activities may the Sec-
retary fund? 

The Secretary provides grants and 
cooperative agreements for projects 
that organize and operate business- 
labor-education technical committees 
that propose national standards for 
competencies in industries and trades, 
including standards for— 
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(a) Major divisions or specialty areas 
identified within occupations studied; 

(b) Minimum hours of study to be 
competent in those divisions or spe-
cialty areas; 

(c) Minimum tools and equipment re-
quired in those divisions or specialty 
areas; 

(d) Minimum qualifications for in-
structional staff; and 

(e) Minimum tasks to be included in 
any course of study purporting to pre-
pare individuals for work in those divi-
sions or specialty areas. 

(Authority: 20 U.S.C. 2416) 

§ 421.4 What regulations apply? 
The following regulations apply to 

the Business and Education Standards 
Program: 

(a) The regulations in this part 421. 
(b) The regulations in 34 CFR part 

400. 

(Authority: 20 U.S.C. 2416) 

§ 421.5 What definitions apply? 
The definitions in 34 CFR 400.4 apply 

to this part. 

(Authority: 20 U.S.C. 2416) 

Subpart B [Reserved] 

Subpart C—How Does the 
Secretary Make an Award? 

§ 421.20 How does the Secretary evalu-
ate an application? 

(a) The Secretary evaluates an appli-
cation for a grant or cooperation agree-
ment on the basis of the criteria in 
§ 421.21. 

(b) The Secretary may award up to 
100 points, including a reserved 15 
points to be distributed in accordance 
with paragraph (d) of this section, 
based on the criteria in § 421.21. 

(c) Subject to paragraph (d) of this 
section, the maximum possible score 
for each criterion is indicated in paren-
theses after the heading for each cri-
terion. 

(d) For each competition as an-
nounced through a notice published in 
the FEDERAL REGISTER, the Secretary 
may assign the reserved points among 
the criteria in § 421.21. 

(Authority: 20 U.S.C. 2416) 

§ 421.21 What selection criteria does 
the Secretary use? 

The Secretary uses the following cri-
teria to evaluate an application: 

(a) Program factors. (15 points) The 
Secretary reviews each application to 
assess the quality and effectiveness of 
the applicant’s approach to developing 
national standards for competencies in 
industries and trades, including the ex-
tent to which the application pro-
poses— 

(1) To develop standards for— 
(i) The competencies required for ac-

tual jobs, including the increased com-
petency requirements created by the 
changing workplace; 

(ii) Major divisions or specialty areas 
identified within the occupations the 
applicant proposes to study; 

(iii) The minimum hours of study 
needed to be competent in those divi-
sions or specialty areas; 

(iv) Minimum tools and equipment 
required in those divisions or specialty 
areas; 

(v) Minimum tasks to be included in 
any course of study purporting to pre-
pare individuals for work in those divi-
sions or specialty areas; and 

(vi) Minimum qualifications for in-
structional staff in those divisions or 
specialty areas; and 

(2) An adequate needs assessment of 
the program factors described in para-
graph (a)(1) of this section as a part of 
the project. 

(b) Extent of need for the project. (15 
points) The Secretary reviews each ap-
plication to determine the extent to 
which the project meets specific needs, 
including— 

(1) The extent of the need for na-
tional standards for competencies in 
the major division or specialty areas 
identified within the occupations that 
the applicant proposes to study; 

(2) How the applicant identified and 
documented those needs; 

(3) How the standards to be developed 
will meet those needs, including the 
need of business for competent entry- 
level workers in the occupations to be 
studied; and 

(4) The benefits to business, labor, 
and education that will result from 
meeting those needs. 

(c) Plan of operation. (15 points) The 
Secretary reviews each application to 
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determine the quality of the plan of op-
eration for the project, including the 
extent to which— 

(1) The plan of management will be 
effective, will ensure proper and effi-
cient administration of the program, 
and includes timelines that show start-
ing and ending dates for all tasks; 

(2) The specific procedures proposed 
will accomplish the project’s objec-
tives, including how the procedures for 
selecting the business-labor-education 
technical committees will ensure that 
the members are knowledgeable about 
the occupations to be studied and in-
clude representatives of business, 
labor, and education; 

(3) The applicant plans to organize 
and operate the business-labor-edu-
cation technical committees effec-
tively in developing national standards 
for competencies in industries and 
trades; 

(4) The development of proposed com-
petencies for major divisions or spe-
cialty areas within occupations will be 
coordinated with education and indus-
trial trade associations, labor organiza-
tions, and businesses; 

(5) The methods the applicant pro-
poses to use to select project partici-
pants, if applicable, will ensure that 
project participants who are otherwise 
eligible to participate are selected 
without regard to race, color, national 
origin, gender, age, or disability. 

(d) Evaluation plan. (10 points) The 
Secretary reviews each application to 
determine the quality of the evaluation 
plan for the project, including the ex-
tent to which the plan includes specific 
procedures for— 

(1) A formative evaluation to help as-
sess and improve the accuracy of 
standards for competencies; and 

(2) A summative evaluation con-
ducted by an independent evaluator. 

(e) Key personnel. (10 points) (1) The 
Secretary reviews each application to 
determine the extent of the applicant’s 
experience in fields related to the ob-
jectives of the project. 

(2) The Secretary reviews each appli-
cation to determine the quality of key 
personnel the applicant plans to use in-
cluding— 

(i) The qualifications, in relation to 
project requirements, of the project di-
rector, if one is to be used; 

(ii) The qualifications, in relation to 
project requirements, of each of the 
other key personnel to be used in the 
project; 

(iii) The appropriateness of the time 
that each person referred to in para-
graphs (e)(2) (i) and (ii) of this section 
will commit to the project; and 

(iv) The experience and training of 
the project director and key personnel 
in project management. 

(f) Budget and cost effectiveness. (10 
points) The Secretary reviews each ap-
plication to determine the extent to 
which— 

(1) The budget is adequate to support 
the project; and 

(2) Costs are reasonable in relation to 
the objectives of the project. 

(g) Dissemination plan. (10 points) The 
Secretary reviews each application to 
determine the quality of the dissemi-
nation plan for the project, including— 

(1) A clear description of the dissemi-
nation procedures; 

(2) A description of the types of ma-
terials the applicant plans to make 
available; 

(3) Provisions for publicizing the pro-
posed national standards for com-
petencies in industries and trades; and 

(4) Provisions for encouraging the 
adoption and use of the proposed stand-
ards by education and training pro-
grams. 

(Approved by the Office of Management and 
Budget under Control No. 1830–0013) 

(Authority: 20 U.S.C. 2416) 

Subpart D—What Conditions Must 
Be Met After an Award? 

§ 421.30 What is the cost-sharing re-
quirement? 

(a) The Secretary pays no more than 
50 percent of the cost of a project. 

(b) Each recipient of an award under 
this part shall provide at least 50 per-
cent of the cost of the business-labor- 
education technical committees estab-
lished under the award. 

(Authority: 20 U.S.C. 2416(c)) 
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PART 425—DEMONSTRATION 
PROJECTS FOR THE INTEGRATION 
OF VOCATIONAL AND ACA-
DEMIC LEARNING PROGRAM 

Subpart A—General 

Sec. 
425.1 What is the Demonstration Projects 

for the Integration of Vocational and 
Academic Learning Program? 

425.2 Who is eligible for an award? 
425.3 What activities may the Secretary 

fund? 
425.4 What regulations apply? 
425.5 What definitions apply? 

Subpart B [Reserved] 

Subpart C—How Does the Secretary Make 
an Award? 

425.20 How does the Secretary evaluate an 
application? 

425.21 What selection criteria does the Sec-
retary use? 

425.22 What additional factors does the Sec-
retary consider? 

Subpart D—What Conditions Must Be Met 
After an Award? 

425.30 What are the evaluation require-
ments? 

AUTHORITY: 20 U.S.C. 2420, unless otherwise 
noted. 

SOURCE: 57 FR 36803, Aug. 14, 1992, unless 
otherwise noted. 

Subpart A—General 

§ 425.1 What is the Demonstration 
Projects for the Integration of Voca-
tional and Academic Learning Pro-
gram? 

The Demonstration Projects for the 
Integration of Vocational and Aca-
demic Learning Program provides fi-
nancial assistance to projects that de-
velop, implement, and operate pro-
grams using different models of cur-
ricula that integrate vocational and 
academic learning. 

(Authority: 20 U.S.C. 2420(a)) 

§ 425.2 Who is eligible for an award? 
(a) The following entities are eligible 

for an award under the Demonstration 
Projects for the Integration of Voca-
tional and Academic Learning Pro-
gram: 

(1) An institution of higher edu-
cation. 

(2) An area vocational education 
school. 

(3) A secondary school funded by the 
Bureau of Indian Affairs. 

(4) A State board of vocational edu-
cation. 

(5) A public or private nonprofit orga-
nization. 

(6) A local educational agency. 
(b) Consortia composed of the enti-

ties described in paragraph (a) of this 
section also are eligible for awards 
under this program. 

(Authority: 20 U.S.C. 2420(a)) 

§ 425.3 What activities may the Sec-
retary fund? 

(a) The Secretary provides grants or 
cooperative agreements to projects 
that develop, implement, and operate 
programs using different models of cur-
ricula that integrate vocational and 
academic learning by— 

(1) Designing integrated curricula 
and courses; 

(2) Providing inservice training for 
teachers of vocational education stu-
dents and administrators in integrated 
curricula; and 

(3) Disseminating information re-
garding effective integrative strategies 
to other school districts through the 
National Diffusion Network (NDN) 
under section 1562 of the Elementary 
and Secondary Education Act of 1965, 
as amended (20 U.S.C. 2962), or, in the 
case of projects that will be funded for 
less than three years, disseminating in-
formation about the design of a project 
necessary for effective integrative 
strategies to be supported, so that they 
may be disseminated through the NDN. 

(b) Each project supported under this 
part must serve— 

(1) Individuals who are members of 
special populations; 

(2) Vocational students in secondary 
schools; 

(3) Vocational students at postsec-
ondary institutions; 

(4) Individuals enrolled in adult pro-
grams; or 

(5) Single parents, displaced home-
makers, and single pregnant women. 

(Authority: 20 U.S.C. 2420(a), (b)(3) and (4)) 
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§ 425.4 What regulations apply? 
The following regulations apply to 

the Demonstration Projects for the In-
tegration of Vocational and Academic 
Learning Program: 

(a) The regulations in this part 425. 
(b) The regulations in 34 CFR part 

400. 

(Authority: 20 U.S.C. 2420) 

§ 425.5 What definitions apply? 
The definitions in 34 CFR 400.4 apply 

to this part. 

(Authority: 20 U.S.C. 2420) 

Subpart B [Reserved] 

Subpart C—How Does the 
Secretary Make an Award? 

§ 425.20 How does the Secretary evalu-
ate an application? 

(a) The Secretary evaluates an appli-
cation on the basis of the criteria in 
§ 425.21. 

(b) The Secretary may award up to 
100 points, including a reserved 15 
points to be distributed in accordance 
with paragraph (d) of this section, 
based on the criteria in § 425.21. 

(c) Subject to paragraph (d) of this 
section, the maximum possible score 
for each criterion is indicated in paren-
theses. 

(d) For each competition, as an-
nounced in a notice published in the 
FEDERAL REGISTER, the Secretary may 
assign the reserved 15 points among the 
criteria in § 425.21. 

(Authority: 20 U.S.C. 2420) 

§ 425.21 What selection criteria does 
the Secretary use? 

The Secretary uses the following cri-
teria to evaluate an application: 

(a) Program factors. (10 points) The 
Secretary reviews each application to 
assess the quality of the proposed 
project, including— 

(1) The extent to which the project 
involves creative or innovative meth-
ods for integrating vocational and aca-
demic learning; and 

(2) The quality of the services that 
the project will provide to— 

(i) Individuals who are members of 
special populations; 

(ii) Vocational students in secondary 
schools and at postsecondary institu-
tions; 

(iii) Individuals enrolled in adult pro-
grams; or 

(iv) Single parents, displaced home-
makers, and single pregnant women. 

(b) Educational significance. (10 
points) The Secretary reviews each ap-
plication to determine the extent to 
which the applicant— 

(1) Bases the proposed project on suc-
cessful model vocational education 
programs that include components 
similar to the components required by 
this program, as evidenced by empir-
ical data from those programs in such 
factors as— 

(i) Student performance and achieve-
ment; 

(ii) High school graduation; 
(iii) Placement of students in jobs, 

including military service; and 
(iv) Successful transfer of students to 

a variety of postsecondary education 
programs; 

(2) Proposes project objectives that 
contribute to the improvement of edu-
cation; and 

(3) Proposes to use unique and inno-
vative techniques that address the need 
to integrate vocational and academic 
learning, and produce benefits that are 
of national significance. 

(c) Plan of operation. (15 points) The 
Secretary reviews each application to 
determine the quality of the plan of op-
eration for the project, including— 

(1) The quality of the project design, 
especially the establishment of meas-
urable objectives for the project that 
are based on the project’s overall goals; 

(2) The extent to which the plan of 
management is effective and ensures 
proper and efficient administration of 
the project over the award period; 

(3) How well the objectives of the 
project relate to the purpose of the pro-
gram; 

(4) The quality of the applicant’s plan 
to use its resources and personnel to 
achieve each objective; and 

(5) How the applicant will ensure 
that project participants who are oth-
erwise eligible to participate are se-
lected without regard to race, color, 
national origin, gender, age, or dis-
ability. 
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(d) Evaluation plan. (15 points) The 
Secretary reviews each application to 
determine the quality of the project’s 
evaluation plan, including the extent 
to which the plan— 

(1) Carries out the requirements in 
§ 425.30; 

(2) Is clearly explained and is appro-
priate to the project; 

(3) To the extent possible, is objec-
tive and will produce data that are 
quantifiable; 

(4) Includes quality measures to as-
sess the effectiveness of the curricular 
developed by the project; 

(5) Identifies expected outcomes of 
the participants and how those out-
comes will be measured; 

(6) Includes activities during the 
formative stages of the project to help 
guide and improve the project, as well 
as a summative evaluation that in-
cludes recommendations for repli-
cating project activities and results; 

(7) Will provide a comparison be-
tween intended and observed results, 
and lead to the demonstration of a 
clear link between the observed results 
and the specific treatment of project 
participants; and 

(8) Will yield results that can be sum-
marized and submitted to the Sec-
retary for review by the Department’s 
Program Effectiveness Panel as defined 
in 34 CFR 400.4(b). 

(e) Demonstration and dissemination. 
(10 points) The Secretary reviews each 
application for information to deter-
mine the effectiveness and efficiency of 
the plan for demonstrating and dis-
seminating information about project 
activities and results throughout the 
project period, including— 

(1) High quality in the design of the 
dissemination plan and procedures for 
evaluating the effectiveness of the dis-
semination plan; 

(2) Identification of the audience to 
which the project activities will be dis-
seminated and provisions for publi-
cizing the project at the local, State, 
and national levels by conducting, or 
delivering presentations at, con-
ferences, workshops, and other profes-
sional meetings and by preparing mate-
rials for journal articles, newsletters, 
and brochures; 

(3) Provisions for demonstrating the 
methods and techniques used by the 

project to others interested in repli-
cating these methods and techniques, 
such as by inviting them to observe 
project activities; 

(4) A description of the types of ma-
terials the applicant plans to make 
available to help others replicate 
project activities and the methods for 
making the materials available; and 

(5) Provisions for assisting others to 
adopt and successfully implement the 
methods, approaches, and techniques 
developed by the project. 

(f) Key personnel. (10 points) (1) The 
Secretary reviews each application to 
determine the quality of key personnel 
the applicant plans to use on the 
project, including— 

(i) The qualifications, in relation to 
project requirements, of the project di-
rector; 

(ii) The qualifications, in relation to 
project requirements, of each of the 
other key personnel to be used in the 
project; 

(iii) The appropriateness of the time 
that each person referred to in para-
graphs (f)(1) (i) and (ii) of this section 
will commit to the project; and 

(iv) How the applicant, as part of its 
nondiscriminatory employment prac-
tices, will ensure that its personnel are 
selected for employment without re-
gard to race, color, national origin, 
gender, age, or disability. 

(2) To determine personnel qualifica-
tions under paragraphs (f)(1) (i) and (ii) 
of this section, the Secretary con-
siders— 

(i) The experience and training of 
key personnel in project management 
and in fields related to the objectives 
of the project; and 

(ii) Any other qualifications of key 
personnel that pertain to the quality of 
the project. 

(g) Budget and cost effectiveness. (10 
points) The Secretary reviews each ap-
plication to determine the extent to 
which the budget— 

(1) Is cost effective and adequate to 
support the project activities; 

(2) Contains costs that are reasonable 
and necessary in relation to the objec-
tives of the project; and 

(3) Proposes using non-Federal re-
sources available from appropriate em-
ployment, training, and education 
agencies in the State to provide project 
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services and activities and to acquire 
project equipment and facilities, to en-
sure that funds awarded under this part 
are used to provide instructional serv-
ices. 

(h) Adequacy of resources and commit-
ment. (5 points) (1) The Secretary re-
views each application to determine 
the extent to which the applicant plans 
to devote adequate resources to the 
project. The Secretary considers the 
extent to which— 

(i) The facilities that the applicant 
plans to use are adequate; and 

(ii) The equipment and supplies that 
the applicant plans to use are ade-
quate. 

(2) The Secretary reviews each appli-
cation to determine the commitment 
to the project including whether the— 

(i) Uses of non-Federal resources are 
adequate to provide project services 
and activities, especially resources of 
community organizations and State 
and local educational agencies; and 

(ii) Applicant has the capacity to 
continue, expand, and build upon the 
project when Federal assistance under 
this part ends. 

(Approved by the Office of Management and 
Budget under Control No. 1830–0013) 

(Authority: 20 U.S.C. 2420) 

§ 425.22 What additional factors does 
the Secretary consider? 

(a) After evaluating the applications 
according to the criteria in § 425.21, the 
Secretary determines whether the 
most highly rated applications— 

(1) Are equitably distributed 
throughout the Nation; 

(2) Offer significantly different ap-
proaches to integrating vocational and 
academic curricula; and 

(3) Serve individuals described in 
§ 425.3(b). 

(b) The Secretary may select other 
applications for funding if doing so 
would improve the geographical dis-
tribution of, diversity of approaches in, 
or the diversity of populations to be 
served by projects funded under this 
program. 

(Authority: 20 U.S.C. 2420(b)) 

Subpart D—What Conditions Must 
Be Met After an Award? 

§ 425.30 What are the evaluation re-
quirements? 

(a) Each grantee shall provide and 
budget for an independent evaluation 
of grant activities. 

(b) The evaluation must be both 
formative and summative in nature. 

(c) Each grantee shall employ ade-
quate measures to evaluate the effec-
tiveness of the curriculum approaches 
supported by the project. 

(d) The evaluation must be based on 
student achievement, completion, and 
placement rates and project and prod-
uct spread and transportability. 

(e) A proposed project evaluation de-
sign must be submitted to the Sec-
retary for review and approval prior to 
the end of the first year of the project 
period. 

(f) A summary of evaluation activi-
ties and results that can be reviewed 
by the Department’s Program Effec-
tiveness Panel, as defined in 34 CFR 
400.4(b), must be submitted to the Sec-
retary during the last year of the 
project period. 

(Approved by the Office of Management and 
Budget under Control No. 1830–0013) 

(Authority: 20 U.S.C. 2420(b)(5)) 

PART 426—COOPERATIVE 
DEMONSTRATION PROGRAM 

Subpart A—General 

Sec. 
426.1 What is the Cooperative Demonstra-

tion Program? 
426.2 Who is eligible for an award? 
426.3 What activities may the Secretary 

fund? 
426.4 What activities does the Secretary 

fund under the Demonstration Projects? 
426.5 What activities does the Secretary 

fund under the Program for Model Con-
sumer and Homemaking Education 
Projects? 

426.6 What activities does the Secretary 
fund under the Community-Based Orga-
nization Projects? 

426.7 What activities does the Secretary 
fund under the Agriculture Action Cen-
ters? 

426.8 What regulations apply? 
426.9 What definitions apply? 

Subpart B [Reserved] 
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Subpart C—How Does the Secretary Make 
an Award? 

426.20 How does the Secretary evaluate an 
application? 

426.21 What selection criteria does the Sec-
retary use for the Demonstration 
Projects? 

426.22 What selection criteria does the Sec-
retary use for the Program for Model 
Consumer and Homemaking Education 
Projects? 

426.23 What selection criteria does the Sec-
retary use for the Community-Based Or-
ganization Projects? 

426.24 What selection criteria does the Sec-
retary use for Agriculture Action Cen-
ters? 

426.25 What additional factors may the Sec-
retary consider? 

Subpart D—What Conditions Must Be Met 
After an Award? 

426.30 What is the requirement regarding 
cost-sharing? 

426.31 What is the requirement regarding 
dissemination? 

426.32 What are the evaluation require-
ments? 

426.33 May the Secretary restrict the use of 
funds for equipment? 

AUTHORITY: 20 U.S.C. 2420a, unless other-
wise noted. 

SOURCE: 57 FR 36805, Aug. 14, 1992, unless 
otherwise noted. 

Subpart A—General 

§ 426.1 What is the Cooperative Dem-
onstration Program? 

The Cooperative Demonstration Pro-
gram provides financial assistance 
for— 

(a) Model projects providing im-
proved access to quality vocational 
education programs for individuals who 
are members of special populations and 
for men and women seeking nontradi-
tional occupations; 

(b) Projects that are examples of suc-
cessful cooperation between the pri-
vate sector and public agencies in vo-
cational education; 

(c) Projects to overcome national 
skill shortages; 

(d) Projects that develop consumer 
and homemaking education programs, 
including child growth and develop-
ment centers; 

(e) Projects that assist disadvantaged 
youths in preparing for technical and 
professional health careers; and 

(f) Model projects providing access to 
vocational education programs through 
agriculture action centers. 

(Authority: 20 U.S.C. 2420a(a)) 

§ 426.2 Who is eligible for an award? 

(a) The following entities are eligible 
to apply for an award for activities de-
scribed in §§ 426.4, 426.5, and 426.7: 

(1) State educational agencies. 
(2) Local educational agencies. 
(3) Postsecondary educational insti-

tutions. 
(4) Institutions of higher education. 
(5) Other public and private agencies, 

organizations, and institutions. 
(b)(1) Awards for activities described 

in § 426.6 are provided to partnerships 
between— 

(i) Community-based organizations; 
and 

(ii) Local schools, institutions of 
higher education, and businesses. 

(2) A partnership formed for the pur-
pose of receiving an award under § 426.6 
shall include as partners at least one 
community-based organization and at 
least one entity from the groups listed 
in paragraph (b)(1)(ii) of this section, 
and may include more than one entity 
from each group. 

(3) The partners shall apply jointly to 
the Secretary for an award under this 
part. 

(4) The partners shall enter into an 
agreement, in the form of a single doc-
ument signed by all partners, desig-
nating one member of the partnership 
as the applicant and the grantee. The 
agreement must also detail the role 
each partner plans to perform, and 
must bind each partner to every state-
ment and assurance made in the appli-
cation. 

(Approved by the Office of Management and 
Budget under Control No. 1830–0013) 

(Authority: 20 U.S.C. 2420a(a)) 

§ 426.3 What activities may the Sec-
retary fund? 

(a) The Secretary supports, directly 
or through grants, cooperative agree-
ments, or contracts, the following 
types of projects: 
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(1) Demonstration Projects. The Sec-
retary supports model projects pro-
viding improved access to high quality 
vocational education for members of 
special populations and men and 
women seeking to enter non-tradi-
tional occupations, projects that are 
models of successful cooperation be-
tween the private sector and public 
agencies in vocational education, and 
projects to overcome national skill 
shortages, as described in § 426.4. 

(2) Program for Model Consumer and 
Homemaking Education Projects. The 
Secretary supports model projects that 
improve instruction and curricula re-
lated to consumer and homemaking 
skills, as described in § 426.5. 

(3) Community-Based Organization 
Projects. The Secretary supports com-
munity-based organizations in partner-
ships with entities listed in 
§ 426.2(b)(1)(ii), to operate projects that 
assist disadvantaged youths in pre-
paring for technical and professional 
health careers, as described in § 426.6. 

(4) Agriculture Action Centers. The 
Secretary supports model projects pro-
viding improved access to vocational 
education programs through agri-
culture action centers, as described in 
§ 426.7. 

(b) All projects assisted under the Co-
operative Demonstration Program 
must be— 

(1) Of direct service to the individ-
uals enrolled; and 

(2) Capable of wide replication by 
service providers. 

(Authority: 20 U.S.C. 2420a(a)) 

§ 426.4 What activities does the Sec-
retary fund under the Demonstra-
tion Projects? 

The Secretary supports the following 
types of projects: 

(a) Model projects providing im-
proved access to quality vocational 
education programs for— 

(1) Individuals with disabilities; 
(2) Educationally and economically 

disadvantaged individuals (including 
foster children); 

(3) Individuals of limited English pro-
ficiency; 

(4) Individuals who participate in 
programs designed to eliminate sex 
bias; 

(5) Individuals in correctional insti-
tutions; and 

(6) Men and women seeking to enter 
nontraditional occupations. 

(b)(1) Projects that are examples of 
successful cooperation between the pri-
vate sector (including employers, con-
sortia of employers, labor organiza-
tions, building trade councils, and pri-
vate agencies, organizations, and insti-
tutions) and public agencies in voca-
tional education (including State 
boards of vocational education and eli-
gible recipients as defined in 34 CFR 
400.4). 

(2) The projects described in para-
graph (b)(1) of this section must be de-
signed to demonstrate ways in which 
vocational education and the private 
sector of the economy can work to-
gether effectively to assist vocational 
education students to attain the ad-
vanced level of skills needed to make 
the transition from school to produc-
tive employment, including— 

(i) Work experience and apprentice-
ship projects; 

(ii) Transitional work site job train-
ing for vocational education students 
that is related to their occupational 
goals and closely linked to classroom 
and laboratory instruction provided by 
an eligible recipient; 

(iii) Placement services in occupa-
tions that the students are preparing 
to enter; 

(iv) If practical, projects that will 
benefit the public, such as the rehabili-
tation of public schools or housing in 
inner cities or economically depressed 
rural areas; or 

(v) Employment-based learning pro-
grams. 

(3) The projects described in para-
graphs (b) (1) and (2) of this section 
may include institutional and on-the- 
job training, supportive services au-
thorized by the Act, and other assist-
ance as the Secretary determines to be 
necessary for the successful completion 
of the project. 

(c) Projects to overcome national 
skill shortages, as designated by the 
Secretary in cooperation with the Sec-
retary of Labor, Secretary of Defense, 
and Secretary of Commerce. 

(Authority: 20 U.S.C. 2420a(a) (1)–(3) and 
(b)(1)) 
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§ 426.5 What activities does the Sec-
retary fund under the Program for 
Model Consumer and Homemaking 
Education Projects? 

The Secretary supports model 
projects that develop programs and im-
prove instruction and curricula related 
to— 

(a) Managing individual and family 
resources; 

(b) Making consumer choices; 
(c) Balancing work and family; 
(d) Improving responses to individual 

and family crises, including family vio-
lence and child abuse; 

(e) Strengthening parenting skills, 
especially among teenage parents; 

(f) Preventing teenage pregnancy; 
(g) Assisting aged individuals with 

disabilities, and members of at-risk 
populations, including the homeless; 

(h) Conserving limited resources; 
(i) Improving individual, child, and 

family nutrition and wellness; 
(j) Understanding the impact of new 

technology on life and work; 
(k) Applying consumer and home-

making education skills to jobs and ca-
reers; 

(l) Other needs to be determined by 
the State board of vocational edu-
cation; and 

(m) Developing child growth and de-
velopment centers. 

(Authority: 20 U.S.C. 2420a(4)) 

§ 426.6 What activities does the Sec-
retary fund under the Community- 
Based Organization Projects? 

(a) The Secretary supports projects 
that assist disadvantaged youths in 
preparing for technical and profes-
sional health careers. 

(b) The Secretary may require part-
nerships described in § 426.2(b)(1) to pro-
vide in-kind contributions from par-
ticipating schools, institutions, and 
businesses and to involve health profes-
sionals serving as instructors and 
counselors. 

(Authority: 20 U.S.C. 2420a(5)) 

§ 426.7 What activities does the Sec-
retary fund under the Agriculture 
Action Centers? 

The Secretary supports model Agri-
culture Action Centers that provide 
improved access to vocational edu-
cation programs and that— 

(a) Assist individuals— 
(1) Who are adversely affected by 

farm and rural economic downturns; 
(2) Who are dislocated from farming; 

and 
(3) Who are dislocated from agri-

culturally related businesses and in-
dustries that are adversely affected by 
farm and rural economic downturns; 

(b) Provide services, including— 
(1) Crisis management counseling and 

outreach counseling that would include 
members of the family of the affected 
individual; 

(2) Evaluation of vocational skills 
and counseling on enhancement of 
these skills; 

(3) Assistance in obtaining training 
in basic, remedial, and literacy skills; 

(4) Assistance in seeking employment 
and training in employment-seeking 
skills; and 

(5) Assistance in obtaining training 
related to operating a business or en-
terprise; 

(c) Provide for formal and on-the-job 
training to the extent practicable; and 

(d) Are coordinated with activities 
and discretionary programs under title 
III of the Job Training Partnership Act 
(29 U.S.C. 1651 et seq.). 

(Authority: 20 U.S.C. 2420a(6)) 

§ 426.8 What regulations apply? 
The following regulations apply to 

the Cooperative Demonstration Pro-
gram: 

(a) The regulations in this part 426. 
(b) The regulations in 34 CFR part 

400. 

(Authority: 20 U.S.C. 2420a) 

§ 426.9 What definitions apply? 
The definitions in 34 CFR 400.4 apply 

to this part. 

(Authority: 20 U.S.C. 2420a) 

Subpart B [Reserved] 

Subpart C—How Does the 
Secretary Make an Award? 

§ 426.20 How does the Secretary evalu-
ate an application? 

(a) The Secretary evaluates an appli-
cation on the basis of the criteria in 
§ 426.21, § 426.22, § 426.23, or § 426.24. 
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(b) The Secretary may award up to 
100 points, including a reserved 15 
points to be distributed in accordance 
with paragraph (d) of this section, 
based on the criteria in § 426.21, § 426.22, 
§ 426.23, or § 426.24. 

(c) Subject to paragraph (d) of this 
section, the maximum possible score 
for each criterion is indicated in paren-
theses after the heading for each cri-
terion. 

(d) For each competition, as an-
nounced in a notice published in the 
FEDERAL REGISTER, the Secretary may 
assign the reserved 15 points among the 
criteria in § 426.21, § 426.22, § 426.23, or 
§ 426.24. 

(Authority: 20 U.S.C. 2420a) 

§ 426.21 What selection criteria does 
the Secretary use for the Dem-
onstration Projects? 

The Secretary uses the following cri-
teria to evaluate an application for a 
demonstration project: 

(a) Program factors. (10 points) The 
Secretary reviews the application to 
assess the quality of the proposed 
project, including the extent to which 
the project will provide— 

(1) Vocational education to meet cur-
rent and projected occupational needs; 
and 

(2) For adequate and appropriate in-
volvement and cooperation of the pub-
lic and private sectors in the project, 
including— 

(i) A clear identification of the public 
and private sector entities involved in 
the project; 

(ii) A description of public and pri-
vate sector involvement in the plan-
ning of the project; and 

(iii) A description of public and pri-
vate sector involvement in the oper-
ation of the project. 

(b) Educational significance. (10 
points) The Secretary reviews each ap-
plication to determine the extent to 
which the applicant— 

(1) Bases the proposed project on suc-
cessfully designed, established, and op-
erated model vocational education pro-
grams that include components similar 
to the components required by this 
program, as evidenced by empirical 
data from those programs in such fac-
tors as— 

(i) Student performance and achieve-
ment; 

(ii) High school graduation; 
(iii) Placement of students in jobs, 

including military service; and 
(iv) Successful transfer of students to 

a variety of postsecondary education 
programs; 

(2) Proposes project objectives that 
contribute to the improvement of edu-
cation; and 

(3) Proposes to use unique and inno-
vative techniques to produce benefits 
that address educational problems and 
needs that are of national significance. 

(c) Plan of operation. (15 points) The 
Secretary reviews each application to 
determine the quality of the plan of op-
eration for the project, including— 

(1) The quality of the project design, 
especially the establishment of meas-
urable objectives for the project that 
are based on the project’s overall goals; 

(2) The extent to which the plan of 
management is effective and ensures 
proper and efficient administration of 
the project over the award period; 

(3) How well the objectives of the 
project relate to the purpose of the pro-
gram; 

(4) The quality of the applicant’s plan 
to use its resources and personnel to 
achieve each objective; and 

(5) How the applicant will ensure 
that project participants who are oth-
erwise eligible to participate are se-
lected without regard to race, color, 
national origin, gender, age, or dis-
ability. 

(d) Evaluation plan. (15 points) The 
Secretary reviews each application to 
determine the quality of the project’s 
evaluation plan, including the extent 
to which the plan— 

(1) Is clearly explained and is appro-
priate to the project; 

(2) To the extent possible, is objec-
tive and will produce data that are 
quantifiable; 

(3) Identifies expected outcomes of 
the participants and how those out-
comes will be measured; 

(4) Includes activities during the 
formative stages of the project to help 
guide and improve the project, as well 
as a summative evaluation that in-
cludes recommendations for repli-
cating project activities and results; 
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(5) Will provide a comparison be-
tween intended and observed results, 
and lead to the demonstration of a 
clear link between the observed results 
and the specific treatment of project 
participants; and 

(6) Will yield results that can be sum-
marized and submitted to the Sec-
retary for review by the Department’s 
Program Effectiveness Panel as defined 
in 34 CFR 400.4(b). 

(e) Demonstration and dissemination. 
(10 points) The Secretary reviews each 
application for information to deter-
mine the effectiveness and efficiency of 
the plan for demonstrating and dis-
seminating information about project 
activities and results throughout the 
project period, including— 

(1) High quality in the design of the 
demonstration and dissemination plan 
and procedures for evaluating the ef-
fectiveness of the dissemination plan; 

(2) Disseminating the results of the 
project in a manner that would meet 
the requirement in § 426.31; 

(3) Identification of target groups and 
provisions for publicizing the project at 
the local, State, and national levels by 
conducting or delivering presentations 
at conferences, workshops, and other 
professional meetings and by preparing 
materials for journal articles, news-
letters, and brochures; 

(4) Provisions for demonstrating the 
methods and techniques used by the 
project to others interested in repli-
cating these methods and techniques, 
such as by inviting them to observe 
project activities; 

(5) A description of the types of ma-
terials the applicant plans to make 
available to help others replicate 
project activities and the methods for 
making the materials available; and 

(6) Provisions for assisting others to 
adopt and successfully implement the 
project or methods and techniques used 
by the project. 

(f) Key personnel. (10 points) (1) The 
Secretary reviews each application to 
determine the quality of key personnel 
the applicant plans to use on the 
project, including— 

(i) The qualifications, in relation to 
project requirements, of the project di-
rector; 

(ii) The qualifications, in relation to 
project requirements, of each of the 

other key personnel to be used in the 
project. For the Community-Based Or-
ganization Projects, the Secretary de-
termines the qualifications, in relation 
to project requirements, of health pro-
fessionals serving as preceptors and 
counselors and of each of the other key 
personnel to be used in the project; 

(iii) The appropriateness of the time 
that each person referred to in para-
graphs (f)(1) (i) and (ii) of this section 
will commit to the project; and 

(iv) How the applicant, as part of its 
nondiscriminatory employment prac-
tices, will ensure that its personnel are 
selected for employment without re-
gard to race, color, national origin, 
gender, age, or disability. 

(2) To determine personnel qualifica-
tions under paragraphs (f)(1) (i) and (ii) 
of this section, the Secretary con-
siders— 

(i) The experience and training of 
key personnel in project management 
and in fields related to the objectives 
of the project. For the Program for 
Model Consumer and Homemaking 
Education Projects, the Secretary also 
considers the experience and training 
of key personnel in consumer and 
homemaking education; and 

(ii) Any other qualifications of key 
personnel that pertain to the quality of 
the project. 

(g) Budget and cost effectiveness. (10 
points) The Secretary reviews each ap-
plication to determine the extent to 
which the budget— 

(1) Is cost effective and adequate to 
support the project activities; 

(2) Contains costs that are reasonable 
and necessary in relation to the objec-
tives of the project; and 

(3) Proposes using non-Federal re-
sources available from appropriate em-
ployment, training, and education 
agencies in the State to provide project 
services and activities and to acquire 
project equipment and facilities. For 
the Community-Based Organization 
Projects, the Secretary also determines 
the extent to which the budget in-
cludes in-kind contributions from part-
nership members. 

(h) Adequacy of resources and commit-
ment. (5 points) (1) The Secretary re-
views each application to determine 
the extent to which the applicant plans 
to devote adequate resources to the 
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project. The Secretary considers the 
extent to which the— 

(i) Facilities that the applicant plans 
to use are adequate; and 

(ii) Equipment and supplies that the 
applicant plans to use are adequate. 

(2) The Secretary reviews each appli-
cation to determine the commitment 
to the project, including whether the— 

(i) Uses of non-Federal resources are 
adequate to provide project services 
and activities, especially resources of 
community organizations and State 
and local educational agencies; and 

(ii) Applicant has the capacity to 
continue, expand, and build upon the 
project when Federal assistance under 
this part ends. 

(Approved by the Office of Management and 
Budget under Control No. 1830–0013) 

(Authority: 20 U.S.C. 2420a) 

§ 426.22 What selection criteria does 
the Secretary use for the Program 
for Model Consumer and Home-
making Education Projects? 

(a) The Secretary uses the following 
criteria to evaluate an application for 
a model consumer and homemaking 
education project: 

(1) Program factors. (10 points) The 
Secretary reviews the quality of the 
proposed project to assess the extent to 
which project activities will improve, 
expand, and update programs that 
will— 

(i) Be conducted for residents of eco-
nomically depressed areas or areas 
with high rates of unemployment; 

(ii) Encourage participation of tradi-
tionally underserved populations; 

(iii) Encourage the elimination of sex 
bias and sex stereotyping; and 

(iv) Address priorities and emerging 
concerns at the local, State, and na-
tional levels, such as the articulation 
of secondary and postsecondary con-
sumer and homemaking education pro-
grams and the integration of basic 
skills in consumer and homemaking 
education programs. 

(2) Demonstration program design. (10 
points) The Secretary reviews each ap-
plication to determine the extent to 
which the applicant— 

(i) Bases the proposed consumer and 
homemaking education project on suc-
cessful model education programs that 
include components similar to the 

components required by this program, 
as evidenced by empirical data from 
those programs in such factors as— 

(A) Student performance and 
achievement; 

(B) Placement of students in jobs, in-
cluding the preparation of students for 
the occupation of homemaking; and 

(C) Successful transfer of students to 
a wide variety of postsecondary edu-
cational programs; 

(ii) Proposes project objectives that 
contribute to the improvement of con-
sumer and homemaking education; and 

(iii) Proposes to use unique and inno-
vative techniques to produce benefits 
that address educational problems and 
needs that are of national significance. 

(b) The Secretary also uses the cri-
teria and points in § 426.21 (c) through 
(h) to evaluate an application. 

(Approved by the Office of Management and 
Budget under Control No. 1830–0013) 

(Authority: 20 U.S.C. 2420a) 

§ 426.23 What selection criteria does 
the Secretary use for the Commu-
nity-Based Organization Projects? 

The Secretary uses the following cri-
teria to evaluate an application for a 
community-based organization project: 

(a) Program factors. (10 points) The 
Secretary reviews the quality of a pro-
posed community-based organization 
project to assess the extent to which 
the proposed project— 

(1) Will assist disadvantaged youths 
in preparing for technical and profes-
sional health careers; 

(2) Provides for adequate and appro-
priate involvement of local schools, in-
stitutions of higher education, and 
businesses in the project, including— 

(i) Clear identification of partnership 
members; 

(ii) Involvement of partnership mem-
bers in the planning of the project; 

(iii) Involvement of partnership 
members in the operation of the 
project; and 

(3) Will coordinate activities to en-
sure that the project will help meet 
current and projected occupational 
needs in the area. 

(b) Other criteria. The Secretary also 
uses the criteria and points in § 426.21 
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(b) through (h) to evaluate an applica-
tion. 

(Approved by the Office of Management and 
Budget under Control No. 1830–0013) 

(Authority: 20 U.S.C. 2420a) 

§ 426.24 What selection criteria does 
the Secretary use for Agriculture 
Action Centers? 

The Secretary uses the following cri-
teria to evaluate an application for an 
Agriculture Action Center: 

(a) Program factors. (10 points) The 
Secretary reviews each application for 
an Agriculture Action Center to deter-
mine the extent to which the proposed 
center will— 

(1) Provide vocational education to 
meet current and projected occupa-
tional needs; and 

(2) Be located in a service area that 
includes a high concentration of indi-
viduals who are— 

(i) Adversely affected by farm and 
rural economic downturns; 

(ii) Dislocated from farming; and 
(iii) Dislocated from agriculturally- 

related businesses and industries that 
are adversely affected by farm and 
rural economic downturns. 

(b) Other criteria. The Secretary also 
uses the criteria and points in § 426.21 
(b) through (h) to evaluate an applica-
tion. 

(Approved by the Office of Management and 
Budget under Control No. 1830–0013) 

(Authority: 20 U.S.C. 2420a) 

§ 426.25 What additional factors may 
the Secretary consider? 

After evaluating applications accord-
ing to criteria in § 426.21, § 426.22, 
§ 426.23, or § 426.24, the Secretary may 
fund other than the most highly rated 
applications if doing so would improve 
the geographical distribution of 
projects funded under this part. 

(Authority: 20 U.S.C. 2420a) 

Subpart D—What Conditions Must 
Be Met After an Award? 

§ 426.30 What is the requirement re-
garding cost-sharing? 

(a) A recipient of an award under this 
part shall provide not less than 25 per-
cent of the total cost (the sum of the 

Federal and non-Federal shares) of the 
project it conducts under this program. 

(b) In accordance with subpart G of 34 
CFR part 74, the non-Federal share 
may be in the form of cash or in-kind 
contributions, including the fair mar-
ket value of facilities, overhead, per-
sonnel, and equipment. 

(Authority: 20 U.S.C. 2420a(b)(2)) 

§ 426.31 What is the requirement re-
garding dissemination? 

Recipients must disseminate the re-
sults of projects assisted under this 
part in a manner designed to improve 
the training of teachers, other instruc-
tional personnel, counselors, and ad-
ministrators who are needed to carry 
out the purposes of the Act. 

(Authority: 20 U.S.C. 2420a(d)) 

§ 426.32 What are the evaluation re-
quirements? 

(a) Each grantee shall provide and 
budget for an independent evaluation 
of grant activities. 

(b) The evaluation must be both 
formative and summative in nature. 

(c) The evaluation must be based on 
student achievement, completion, and 
placement rates and project and prod-
uct spread and transportability. 

(d) A proposed project evaluation de-
sign must be submitted to the Sec-
retary for review and approval prior to 
the end of the first year of the project 
period. 

(e) A summary of evaluation activi-
ties and results that can be reviewed 
by the Department’s Program Effec-
tiveness Panel, as defined in 34 CFR 
400.4(b), must be submitted to the Sec-
retary during the last year of the 
project period. 

(Approved by the Office of Management and 
Budget under Control No. 1830–0013) 

(Authority: 20 U.S.C. 2420a) 

§ 426.33 May the Secretary restrict the 
use of funds for equipment? 

The Secretary may restrict the 
amount of Federal funds made avail-
able for equipment purchases to a cer-
tain percentage of the total grant for a 
project. The Secretary may announce 
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through a notice published in the FED-
ERAL REGISTER the percentage of Fed-
eral funds that may be used for the 
purchase of equipment. 

(Authority: 20 U.S.C. 2420a) 

PART 427—BILINGUAL VOCA-
TIONAL TRAINING PROGRAM 

Subpart A—General 

Sec. 
427.1 What is the Bilingual Vocational 

Training Program? 
427.2 Who is eligible for an award? 
427.3 What activities may the Secretary 

fund? 
427.4 What regulations apply? 
427.5 What definitions apply? 

Subpart B—How Does One Apply for an 
Award? 

427.10 What must an application contain? 

Subpart C—How Does the Secretary Make 
an Award? 

427.20 How does the Secretary evaluate an 
application? 

427.21 What selection criteria does the Sec-
retary use? 

427.22 What additional factors does the Sec-
retary consider? 

Subpart D—What Conditions Must Be Met 
After an Award? 

427.30 What are the evaluation require-
ments? 

AUTHORITY: 20 U.S.C. 2441(a), unless other-
wise noted. 

SOURCE: 57 FR 36810, Aug. 14, 1992, unless 
otherwise noted. 

Subpart A—General 

§ 427.1 What is the Bilingual Voca-
tional Training Program? 

The Bilingual Vocational Training 
Program provides financial assistance 
for bilingual vocational education and 
training for limited English proficient 
out-of-school youth and adults, to pre-
pare these individuals for jobs in recog-
nized occupations and new and emerg-
ing occupations. 

(Authority: 20 U.S.C. 2441(a)) 

§ 427.2 Who is eligible for an award? 

(a) The following entities are eligible 
for an award under this program: 

(1) State agencies. 
(2) Local educational agencies 

(LEAs). 
(3) Postsecondary educational insti-

tutions. 
(4) Private nonprofit vocational 

training institutions. 
(5) Other nonprofit organizations spe-

cially created to serve or currently 
serving individuals who normally use a 
language other than English. 

(b) Private for-profit agencies and or-
ganizations are eligible only for con-
tracts under this program. 

(Authority: 20 U.S.C. 2441(a)) 

§ 427.3 What activities may the Sec-
retary fund? 

(a) The Secretary provides grants, co-
operative agreements, or contracts 
for— 

(1) Bilingual vocational training 
projects for limited English proficient 
out-of-school youth and adults who are 
available for training and employment; 

(2) Bilingual vocational education 
and training projects for limited 
English proficient out-of-school youth 
and adults who have already entered 
the labor market but who desire or 
need English language skills and job 
skills training or retraining to achieve 
employment in a recognized occupa-
tion or new and emerging occupations, 
adjust to changing work force needs, 
expand their range of skills, or advance 
in employment; and 

(3) Training stipends for participants 
in bilingual vocational training 
projects. 

(b) Bilingual vocational training 
projects must include instruction in 
the English language to ensure that 
participants in that training will be 
equipped to pursue occupations in an 
English language environment. 

(c) In the Commonwealth of Puerto 
Rico, the Bilingual Vocational Train-
ing Program may provide for the needs 
of students of limited Spanish pro-
ficiency. 

(Authority: 20 U.S.C. 2441(a), (e)(2)) 
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§ 427.4 What regulations apply? 
The following regulations apply to 

the Bilingual Vocational Training Pro-
gram: 

(a) The regulations in 34 CFR part 
400. 

(b) The regulations in this part 427. 

(Authority: 20 U.S.C. 2441(a)) 

§ 427.5 What definitions apply? 
The definitions in 34 CFR 400.4 apply 

to this program. 

(Authority: 20 U.S.C. 2441(a)) 

Subpart B—How Does One Apply 
for an Award? 

§ 427.10 What must an application con-
tain? 

(a) An application must— 
(1) Provide an assurance that the ac-

tivities and services for which assist-
ance is sought will be administered by 
or under the supervision of the appli-
cant; 

(2) Propose a project of a size, scope, 
and design that will make a substan-
tial contribution toward carrying out 
the purpose of the Bilingual Vocational 
Training Program; 

(3) Contain measurable goals for the 
enrollment, completion, and placement 
of program participants; 

(4) Include a comparison of how the 
applicant’s goals take into consider-
ation any related standards and meas-
ures in the geographic area for the Job 
Opportunities and Basic Skills Train-
ing (JOBS) program (42 U.S.C. 681 et 
seq.) and any Job Training Partnership 
Act (JTPA) programs (29 U.S.C. 1501 et 
seq.) and any standards set by the State 
Board for Vocational Education for the 
occupational and geographic area; 

(5) Describe, for each occupation for 
which training is to be provided, how 
successful program completion will be 
determined and reported to the Sec-
retary in terms of the academic and vo-
cational competencies to be dem-
onstrated by enrollees prior to success-
ful completion and any academic or 
work credentials expected to be ac-
quired upon completion; and 

(6) Be submitted to the State board 
for vocational education (State board) 
established under section 111 of the Act 
for review and comment, including 

comment on the relationship of the 
proposed project to the State’s voca-
tional education program. 

(b) An applicant shall include any 
comments received under paragraph 
(a)(6) of this section with the applica-
tion. 

(Approved by the Office of Management and 
Budget under Control No. 1830–0013) 

(Authority: 20 U.S.C. 2441(a), (d)(1) and (2)) 

Subpart C—How Does the 
Secretary Make an Award? 

§ 427.20 How does the Secretary evalu-
ate an application? 

(a) The Secretary evaluates an appli-
cation for a grant or cooperative agree-
ment on the basis of the criteria in 
§ 427.21. 

(b) The Secretary may award up to 
100 points, including a reserved 15 
points to be distributed in accordance 
with paragraph (d) of this section, 
based on the criteria in § 427.21. 

(c) Subject to paragraph (d) of this 
section, the maximum possible points 
for each criterion is indicated in paren-
theses after the heading for each cri-
terion. 

(d) For each competition as an-
nounced through a notice published in 
the FEDERAL REGISTER, the Secretary 
may assign the reserved points among 
the criteria in § 427.21. 

(Authority: 20 U.S.C. 2441(a)) 

§ 427.21 What selection criteria does 
the Secretary use? 

The Secretary uses the following se-
lection criteria to evaluate an applica-
tion: 

(a) Need. (15 points) The Secretary re-
views each application for specific in-
formation that shows the need for the 
proposed bilingual vocational training 
project in the local geographic area, in-
cluding— 

(1) The employment training need of 
limited English proficient individuals 
to be met; 

(2) The labor market need to be met; 
and 

(3) The relationship of the proposed 
project to other employment training 
programs in the community. 

(b) Plan of operation. (15 points) (1) 
The Secretary reviews each application 
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to determine the extent to which the 
project proposes measurable goals for 
student enrollment, completion, and 
placement and describes how the appli-
cant sets the goals taking into consid-
eration the standards and measures for 
JOBS programs and JTPA programs 
and any standards set by the State 
Board established under section 111 of 
the Act for the occupation and geo-
graphic area. 

(2) The Secretary reviews each appli-
cation to determine the extent to 
which the project defines successful 
program completion (or describes how 
successful program completion will be 
defined and reported to the Secretary) 
in a way consistent with the goals of 
the program for each occupation for 
which training is to be provided. 

(3)(i) The Secretary reviews each ap-
plication for specific information that, 
upon completion of their training, 
more than 65 percent of the trainees 
will be employed in jobs (including 
military specialties) related to their 
training, or will be enrolled for further 
training related to their training under 
this program. This information must 
correspond to the information de-
scribed in paragraph (a) of this section. 

(ii) The estimated job placement rate 
must be supported by past records, ac-
tual employer job commitments, an-
ticipated job openings, or other perti-
nent information. 

(4) The Secretary reviews each appli-
cation for an effective plan of manage-
ment that ensures proper and efficient 
administration of the project, includ-
ing— 

(i) Clearly defined project objectives 
that relate to the purpose of the Bilin-
gual Vocational Training Program; 

(ii) For each objective, the specific 
tasks to be performed in order to 
achieve the specified project objective; 

(iii) How the applicant plans to use 
its resources and personnel to achieve 
each objective; and 

(iv) If the applicant plans to use a 
project advisory committee, a clear 
plan for using a project advisory com-
mittee to assist in project develop-
ment, to review curriculum materials, 
and to make recommendations about 
job placements. 

(c) Program factors. (20 points) (1) The 
Secretary reviews each application to 

determine the quality of training to be 
provided, including— 

(i) Provision of vocational skills in-
struction in English and the trainees’ 
native languages; 

(ii) Provision of job-related English- 
as-a-second language instruction; 

(iii) Coordination of the job-related 
English-as-a-second language instruc-
tion with the vocational skills instruc-
tion; 

(iv) Recruitment procedures that are 
targeted towards limited English pro-
ficient out-of-school youth and adults 
who have the greatest need for bilin-
gual vocational training; 

(v) Assessment procedures that 
evaluate the language and vocational 
training needs of the trainees; 

(vi) Provision of counseling activities 
and employability skills instruction 
that prepare trainees for employment 
in an English language environment; 
and 

(vii) Job development and job place-
ment procedures that provide opportu-
nities for career advancement or entre-
preneurship. 

(2) The Secretary reviews each appli-
cation to determine the project’s po-
tential to have a lasting impact in the 
local geographic area, including the po-
tential impact of the project on— 

(i) Program participants; 
(ii) The agency or agencies respon-

sible for administering the bilingual 
vocational training program; 

(iii) Other employment training serv-
ices in the local area; and 

(iv) The community. 
(d) Key personnel. (10 points) (1) The 

Secretary reviews each application to 
determine the quality of key personnel 
the applicant plans to use on the 
project, including— 

(i) The qualifications of the director 
and other key personnel to be used in 
the project; 

(ii) The appropriateness of the time 
that each person referred to in para-
graph (d)(1)(i) of this section will com-
mit to the project; and 

(iii) How the applicant, as part of its 
nondiscriminatory employment prac-
tices, will ensure that personnel will be 
selected without regard to race, color, 
national origin, gender, age, or dis-
ability. 
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(2) To determine personnel qualifica-
tions under paragraph (d)(1)(i) of this 
section, the Secretary considers— 

(i) Experience and training in fields 
related to the objectives of the project; 

(ii) Experience and training in 
project management; and 

(iii) Any other qualifications that 
pertain to the quality of the project. 

(e) Budget and cost effectiveness. (5 
points) The Secretary reviews each ap-
plication to determine the extent to 
which— 

(1) The budget is sufficient to support 
the proposed project, and that it rep-
resents a cost effective use of Bilingual 
Vocational Training Program funds; 

(2) Costs are necessary and reason-
able in relation to the objectives of the 
proposed project; and 

(3) The facilities, equipment, and sup-
plies that the applicant plans to use 
are adequate for the proposed project. 

(f) Evaluation plan. (10 points) The 
Secretary reviews each application to 
determine the quality of the project’s 
evaluation plan, including the extent 
to which the plan— 

(1) Is clearly explained and appro-
priate for the project; 

(2) Identifies at a minimum, types of 
data to be collected and reported with 
respect to the English-language com-
petencies and academic and vocational 
competencies demonstrated by partici-
pants and the number and kinds of aca-
demic and work credentials acquired 
by individuals who complete the train-
ing; 

(3) Identifies at a minimum, types of 
data to be collected and reported with 
respect to enrollment, completion, and 
placement of participants by sex, ra-
cial or ethnic group, socio-economic 
status, and if appropriate, by level of 
English proficiency, for each occupa-
tion for which training is provided; 

(4) Includes activities during the 
formative stages of the project to help 
guide and improve the project, as well 
as a summative evaluation that in-
cludes recommendations for repli-
cating project activities and results; 
and 

(5) Makes use of an external eval-
uator. 

(g) Demonstration and dissemination. 
(10 points) The Secretary reviews each 
application for information to deter-

mine the effectiveness and efficiency of 
the plan for demonstrating and dis-
seminating information about project 
activities and results throughout the 
project period, including— 

(1) High quality in the design of the 
demonstration and dissemination plan 
and procedures for evaluating the ef-
fectiveness of the dissemination plan; 

(2) Provisions for publicizing the 
project at the local, State, and na-
tional levels by conducting or deliv-
ering presentations at conferences, 
workshops, and other professional 
meetings and by preparing materials 
for journal articles, newsletters, and 
brochures; 

(3) Provisions for making available 
the methods and techniques used by 
the project to others interested in rep-
licating these methods and techniques, 
such as by inviting them to observe 
project activities; 

(4) A description of the types of ma-
terials the applicant plans to make 
available to help others replicate 
project activities and the methods for 
making the materials available; and 

(5) Provisions for assisting others to 
adopt and successfully implement the 
project or methods and techniques used 
by the project. 

(Approved by the Office of Management and 
Budget under Control No. 1830–0013) 

(Authority: 20 U.S.C. 2441(a)) 

§ 427.22 What additional factors does 
the Secretary consider? 

(a) After evaluating the applications 
according to the criteria in § 427.21 and 
consulting with the appropriate State 
board established under section 111 of 
the Act, the Secretary determines 
whether the most highly rated applica-
tions are equitably distributed among 
populations of individuals with limited 
English proficiency within the affected 
State. 

(b) The Secretary may select other 
applications for funding if doing so 
would improve the— 

(1) Equitable distribution of assist-
ance among populations of individuals 
with limited English proficiency with-
in a State; or 

(2) Geographical distribution of 
projects funded under this program. 

(Authority: 20 U.S.C. 2441(d)(5)) 
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Subpart D—What Conditions Must 
Be Met After an Award? 

§ 427.30 What are the evaluation re-
quirements? 

(a) Each grantee shall annually pro-
vide and budget for an independent 
evaluation of its activities. 

(b) The evaluation must be both 
formative and summative in nature. 

(c) The annual evaluation must in-
clude descriptions and analyses of the 
accuracy of records and validity of 
measures by the project to establish 
and report on the English-language 
competencies and academic and voca-
tional competencies demonstrated and 
the academic and work credentials ac-
quired. 

(d) The annual evaluation must con-
tain descriptions and analyses of the 
accuracy of records and validity of 
measures used by the project to estab-
lish and report on participant enroll-
ment, completion, and placement by 
sex, racial or ethnic group, socio-eco-
nomic status, and, if appropriate, by 
level of English proficiency for each oc-
cupation for which training has been 
provided. 

(e) The annual evaluation must also 
include— 

(1) The grantee’s progress in achiev-
ing the objectives in its approved appli-
cation, including any approved revi-
sions of the application; 

(2) If applicable, actions taken by the 
grantee to address significant barriers 
impeding progress; and 

(3) The effectiveness of the project in 
promoting key elements for partici-
pants’ job readiness, including— 

(i) Coordination of services; and 
(ii) Improved English-language, aca-

demic, and vocational skills com-
petencies. 

(Approved by the Office of Management and 
Budget under Control No. 1830–0013) 

(Authority: 20 U.S.C. 2441(a)) 

PART 428—BILINGUAL VOCA-
TIONAL INSTRUCTOR TRAINING 
PROGRAM 

Subpart A—General 

Sec. 
428.1 What is the Bilingual Vocational In-

structor Training Program? 

428.2 Who is eligible for an award? 
428.3 What activities may the Secretary 

fund? 
428.4 What regulations apply? 
428.5 What definitions apply? 

Subpart B—How Does One Apply for an 
Award? 

428.10 What must an application contain? 

Subpart C—How Does the Secretary Make 
an Award? 

428.20 How does the Secretary evaluate an 
application? 

428.21 What selection criteria does the Sec-
retary use? 

428.22 What additional factors does the Sec-
retary consider? 

AUTHORITY: 20 U.S.C. 2441(b), unless other-
wise noted. 

SOURCE: 57 FR 36812, Aug. 14, 1992, ubless 
otherwise noted. 

Subpart A—General 

§ 428.1 What is the Bilingual Voca-
tional Instructor Training Pro-
gram? 

The Bilingual Vocational Instructor 
Training Program provides financial 
assistance for preservice and inservice 
training for personnel participating in 
or preparing to participate in bilingual 
vocational education and training pro-
grams for limited English proficient in-
dividuals. 

(Authority: 20 U.S.C. 2441(b)) 

§ 428.2 Who is eligible for an award? 
(a) The following entities are eligible 

for grants, contracts, or cooperative 
agreements under this program: 

(1) State agencies. 
(2) Public and private nonprofit edu-

cational institutions. 
(b) Private for-profit educational in-

stitutions are eligible only for con-
tracts under this program. 

(Authority: 20 U.S.C. 2441(b)(1)) 

§ 428.3 What activities may the Sec-
retary fund? 

(a) The Secretary provides assistance 
through grants, contracts, or coopera-
tive agreements for— 

(1) Preservice and inservice training 
for instructors, aides, counselors, or 
other ancillary personnel participating 
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in or preparing to participate in bilin-
gual vocational training programs; and 

(2) Fellowships and traineeships for 
individuals participating in preservice 
or inservice training. 

(b) The Secretary does not make an 
award under this program unless the 
Secretary determines that the appli-
cant has an ongoing vocational edu-
cation program in the field in which 
participants will be trained, and can 
provide instructors with adequate lan-
guage capabilities in the language 
other than English to be used in the bi-
lingual vocational training project. 

(Authority: 20 U.S.C. 2441(b)) 

§ 428.4 What regulations apply? 
The following regulations apply to 

the Bilingual Vocational Training Pro-
gram: 

(a) The regulations in 34 CFR part 
400. 

(b) The regulations in this part 428. 

(Authority: 20 U.S.C. 2441(b)) 

§ 428.5 What definitions apply? 
The definitions in 34 CFR 400.4 apply 

to this program. 

(Authority: 20 U.S.C. 2441(b)) 

Subpart B—How Does One Apply 
for an Award? 

§ 428.10 What must an application con-
tain? 

An application must— 
(a) Provide an assurance that the ac-

tivities and services for which assist-
ance is sought will be administered by 
or under the supervision of the appli-
cant; 

(b) Propose a project of a size, scope 
and design that will make a substan-
tial contribution toward carrying out 
the purpose of the Bilingual Vocational 
Instructor Training Program; 

(c) Describe the capabilities of the 
applicant, including vocational train-
ing or education courses offered by the 
applicant, accreditation, and any cer-
tification of courses by appropriate 
State agencies; 

(d) Describe the qualifications of 
principal staff to be used in the bilin-
gual vocational instructor training 
project; 

(e) Describe the number of partici-
pants to be served, the minimum quali-
fications for project participants, and 
the selection process for project par-
ticipants; 

(f) Include the projected amount of 
the fellowships or traineeships, if any; 

(g) Contain sufficient information for 
the Secretary to make the determina-
tion required by § 428.3(b); and 

(h) Provide an assurance that 
preservice training will be provided to 
individuals who have indicated their 
intent to engage as personnel in a vo-
cational education program that serves 
limited English proficient individuals. 

(Approved by the Office of Management and 
Budget under Control No. 1830–0013) 

(Authority: 20 U.S.C. 2441(d)(1), (4)) 

Subpart C—How Does the 
Secretary Make an Award? 

§ 428.20 How does the Secretary evalu-
ate an application? 

(a) The Secretary evaluates an appli-
cation for a grant or cooperative agree-
ment on the basis of the criteria in 
§ 428.21. 

(b) The Secretary may award up to 
100 points, including a reserved 15 
points to be distributed in accordance 
with paragraph (d) or this section, 
based on the criteria in § 428.21. 

(c) Subject to paragraph (d) of this 
section, the maximum possible points 
for each criterion is indicated in paren-
theses after the heading for each cri-
terion. 

(d) For each competition, in a notice 
published in the FEDERAL REGISTER, 
the Secretary may assign the reserved 
15 points among the criteria in § 428.21. 

(Authority: 20 U.S.C. 2441(b), (d)(5)) 

§ 428.21 What selection criteria does 
the Secretary use? 

The Secretary uses the following se-
lection criteria in evaluating each ap-
plication: 

(a) Need. (15 points) (1) The Secretary 
reviews each application to determine 
the need for the proposed bilingual vo-
cational instructor training project, in-
cluding— 

(i) The need for the project in the 
specific geographic area or areas to be 
served by the proposed project; 
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(ii) The training needs of program 
participants to be served by the pro-
posed project; 

(iii) How these needs will be met 
through the proposed project; and 

(iv) The relationship of the proposed 
project to other ongoing personnel de-
velopment programs in the geographic 
area or areas to be served by the pro-
posed project. 

(2) The Secretary reviews each appli-
cation to determine the extent to 
which, upon completion of their train-
ing, program participants will work 
with programs that provide vocational 
education to limited English proficient 
individuals. 

(b) Program design. (20 points) The 
Secretary reviews each application to 
determine the quality of the program 
design and the potential of the project 
to have a lasting impact on the geo-
graphic area or areas to be served by 
the proposed project, including— 

(1) Potential to increase the skill 
level of program participants, with par-
ticular regard to the following areas: 

(i) Knowledge of the needs of limited 
English proficient individuals enrolled 
in vocational education programs, and 
how those needs should influence 
teaching strategies and program de-
sign. 

(ii) Understanding of bilingual voca-
tional training methodologies. 

(iii) Techniques for preparing limited 
English proficient individuals for em-
ployment; and 

(2) Potential to increase access to vo-
cational education for limited English 
proficient individuals. 

(c) Plan of operation. (15 points) The 
Secretary reviews each application for 
an effective plan of management that 
ensures proper and efficient adminis-
tration of the project, including— 

(1) Clearly defined project objectives 
that relate to the purpose of the Bilin-
gual Vocational Instructor Training 
Program; 

(2) For each objective, the specific 
tasks to be performed in order to 
achieve the specified project objective; 
and 

(3) How the applicant plans to use its 
resources and personnel to achieve 
each objective. 

(d) Key personnel. (10 points) (1) The 
Secretary reviews each application to 

determine the quality of key personnel 
the applicant plans to use on the 
project, including— 

(i) The qualifications of the director 
and other key personnel to be used in 
the project; 

(ii) The appropriateness of the time 
that each person referred to in para-
graph (d)(1)(i) of this section will com-
mit to the project; and 

(iii) How the applicant, as part of its 
nondiscriminatory employment prac-
tices, will ensure that personnel will be 
selected without regard to race, color, 
national origin, gender, age, or dis-
ability. 

(2) To determine personnel qualifica-
tions under paragraph (d)(1)(i) of this 
section, the Secretary considers— 

(i) Experience and training in fields 
related to the objectives of the project; 

(ii) Experience and training in 
project management; and 

(iii) Any other qualifications that 
pertain to the quality of the project. 

(e) Budget and cost effectiveness. (5 
points) The Secretary reviews each ap-
plication to determine the extent to 
which— 

(1) The budget is sufficient to support 
the proposed project, and that it rep-
resents a cost effective use of Bilingual 
Vocational Instructor Training Pro-
gram funds; 

(2) Costs are necessary and reason-
able in relation to the objectives of the 
proposed project; and 

(3) The facilities that the applicant 
plans to use are adequate for the pro-
posed project; 

(f) Evaluation plan. (10 points) The 
Secretary reviews each application to 
determine the quality of the project’s 
evaluation plan, including the extent 
to which the plan— 

(1) Is clearly explained and appro-
priate for the bilingual vocational in-
structor training project; 

(2) To the extent possible, is objec-
tive and will produce data that are 
quantifiable; 

(3) Identifies outcomes of the project 
in terms of enrollment, completion and 
after-training work commitments of 
participants by sex, racial or ethnic 
group, and by level and kinds of lan-
guage proficiency; 

(4) Identifies expected learning and 
skills outcomes for participants and 
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how those outcomes will be measured; 
and 

(5) Includes activities during the 
formative stages of the project to help 
guide and improve the project, as well 
as a summative evaluation that in-
cludes recommendations for repli-
cating project activities and results. 

(g) Dissemination plan. (10 points) The 
Secretary reviews each application to 
determine the effectiveness and effi-
ciency of the plan to disseminate infor-
mation about the project and dem-
onstrate project activities and results, 
including— 

(1) High quality in its design and pro-
cedures for evaluating the effectiveness 
of the dissemination plan; and 

(2) A description of the types of ma-
terials the applicant plans to develop 
and make available to help others rep-
licate project activities, and the meth-
ods to be used to make the materials 
available. 

(Approved by the Office of Management and 
Budget under Control No. 1830–0013) 

(Authority: 20 U.S.C. 2441(b)) 

§ 428.22 What additional factors does 
the Secretary consider? 

(a) After evaluating the applications 
according to the criteria in § 428.21, and 
consulting with the appropriate State 
board established under section 111 of 
the Act, the Secretary determines 
whether the most highly rated applica-
tions are equitably distributed among 
populations of individuals with limited 
English proficiency within the affected 
State. 

(b) The Secretary may select other 
applications for funding if doing so 
would improve the— 

(1) Equitable distribution of assist-
ance among populations of individuals 
with limited English proficiency with-
in the affected State; or 

(2) Geographical distribution of 
projects funded under this program. 

(Authority: 20 U.S.C. 2441(d)(5)) 

PART 429—BILINGUAL VOCA-
TIONAL MATERIALS, METHODS, 
AND TECHNIQUES PROGRAM 

Subpart A—General 

Sec. 
429.1 What is the Bilingual Vocational Ma-

terials, Methods, and Techniques Pro-
gram? 

429.2 Who is eligible to apply for assistance 
under this program? 

429.3 What regulations apply to this pro-
gram? 

429.4 What definitions apply to this pro-
gram? 

Subpart B—What Kinds of Activities Does 
the Secretary Assist Under This Program? 

429.10 What types of projects may be fund-
ed? 

429.11 How does the Secretary establish pri-
orities for this program? 

Subpart C—How Does One Apply for a 
Grant? 

429.20 What must an application include? 

Subpart D—How Does the Secretary Make 
a Grant? 

429.30 How does the Secretary evaluate an 
application? 

429.31 What selection criteria does the Sec-
retary use? 

AUTHORITY: Sec. 441(c) of the Carl D. Per-
kins Vocational Education Act, 20 U.S.C. 
2441(c), as enacted by Pub. L. 98–524, unless 
otherwise noted. 

SOURCE: 50 FR 33255, Aug. 16, 1985, unless 
otherwise noted. Redesignated at 57 FR 36771, 
Aug. 14, 1992. 

Subpart A—General 

§ 429.1 What is the Bilingual Voca-
tional Materials, Methods, and 
Techniques Program? 

The Bilingual Vocational Materials, 
Methods, and Techniques Program pro-
vides financial assistance for the devel-
opment of instructional and cur-
riculum materials, methods, or tech-
niques for bilingual vocational training 
for individuals with limited English 
proficiency. 

(Authority: Sec. 441(c)(1); 20 U.S.C. 2441(c)(1)) 
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§ 429.2 Who is eligible to apply for as-
sistance under this program? 

(a) The following are eligible to apply 
for grants, contracts, or cooperative 
agreements under this program: 

(1) State agencies. 
(2) Educational institutions. 
(3) Nonprofit organizations. 
(b) The following are eligible for con-

tracts under this program: 
(1) Private for-profit organizations. 
(2) Individuals. 

(Authority: Sec. 441(c)(1); 20 U.S.C. 2441(c)(1)) 

§ 429.3 What regulations apply to this 
program? 

The following regulations apply to 
the Bilingual Vocational Materials, 
Methods, and Techniques Program: 

(a) The regulations in 34 CFR part 
400. 

(b) The regulations in this part. 

(Authority: Sec. 441(c); 20 U.S.C. 2441(c)) 

§ 429.4 What definitions apply to this 
program? 

The definitions in 34 CFR 400.4 apply 
to this program. 

(Authority: Sec. 441(c); 20 U.S.C. 2441(c)) 

Subpart B—What Kinds of Activi-
ties Does the Secretary Assist 
Under This Program? 

§ 429.10 What types of projects may be 
funded? 

The Secretary provides assistance 
through grants, contracts, or coopera-
tive agreements for— 

(a) Research in bilingual vocational 
training; 

(b) The development of instructional 
and curriculum materials, methods, or 
techniques; 

(c) Training projects to familiarize 
State agencies and training institu-
tions with research findings and with 
successful pilot and demonstration 
projects in bilingual vocational edu-
cation and training; and 

(d) Experimental, developmental, 
pilot, and demonstration projects. 

(Authority: Sec. 441.(c)(2); 20 U.S.C. 
2441(c)(2)) 

§ 429.11 How does the Secretary estab-
lish priorities for this program? 

(a) The Secretary may announce, 
through one or more notices published 
in the FEDERAL REGISTER, the prior-
ities for this program, if any, from the 
types of projects described in § 429.10. 

(b) The Secretary may establish a 
separate competition for one or more 
of the priorities selected. If a separate 
competition is established for one or 
more priorities, the Secretary may re-
serve all applications that relate to 
those priorities for review as part of 
the separate competition. 

(Authority: Sec. 441(c)(2); 20 U.S.C. 2441(c)(2)) 

[50 FR 33255, Aug. 16, 1985. Redesignated at 57 
FR 36771, Aug. 14, 1992, and amended at 59 FR 
1652, Jan. 12, 1994] 

Subpart C—How Does One Apply 
for a Grant? 

§ 429.20 What must an application in-
clude? 

An application under this part 
must— 

(a) Describe the qualifications of 
staff responsible for the project; and 

(b) Provide that the activities and 
services for which assistance is sought 
will be administered by or under the 
supervision of the applicant. 

(Approved by the Office of Management and 
Budget under control number 1830–0013) 

(Authority: Sec. 441(d)(1), (3); 20 U.S.C. 
2441(d)(1), (3)) 

Subpart D—How Does the 
Secretary Make a Grant? 

§ 429.30 How does the Secretary evalu-
ate an application? 

(a) The Secretary evaluates an appli-
cation for a grant or cooperative agree-
ment on the basis of the criteria in 
§ 429.31. 

(b) The Secretary may award up to 
100 points, including a reserved 15 
points to be distributed in accordance 
with paragraph (d) of this section, 
based on the criteria in § 429.31. 

(c) Subject to paragraph (d) of this 
section, the maximum possible points 
for each criterion is indicated in paren-
theses after the heading for each cri-
terion. 
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(d) For each competition, as an-
nounced in a notice published in the 
FEDERAL REGISTER, the Secretary may 
assign the reserved 15 points among the 
criteria in § 429.31. 

(Authority: Sec. 441(c), 20 U.S.C. 2441(c)) 

[50 FR 33255, Aug. 16, 1985. Redesignated at 57 
FR 36771, Aug. 14, 1992, and amended at 59 FR 
1652, Jan. 12, 1994] 

§ 429.31 What selection criteria does 
the Secretary use? 

The Secretary uses the following se-
lection criteria in evaluating each ap-
plication: 

(a) Need. (20 points) (1) The Secretary 
reviews each application for informa-
tion that shows the need for the pro-
posed services and activities for indi-
viduals with limited English pro-
ficiency. 

(2) The Secretary looks for informa-
tion that shows— 

(i) Specific evidence of the need; and 
(ii) Specific information about how 

the need will be met. 
(b) Plan of operation. (20 points) 
(1) The Secretary reviews each appli-

cation for information that shows the 
quality of the plan of operation for the 
project. 

(2) The Secretary looks for informa-
tion that shows— 

(i) High quality in the design of the 
project; 

(ii) An effective plan of management 
that ensures proper and efficient ad-
ministration of the project; 

(iii) A clear description of how the 
objectives of the project relate to the 
purpose of the program; 

(iv) The way the applicant plans to 
use its resources and personnel to 
achieve each objective; and 

(v) A clear description of how the ap-
plicant will provide equal access and 
treatment for eligible project partici-
pants who are members of groups that 
have been traditionally underrep-
resented, such as— 

(A) Members of racial or ethnic mi-
nority groups; 

(B) Women; 
(C) Handicapped persons; and 
(D) The elderly. 
(c) Quality of key personnel. (20 points) 
(1) The Secretary reviews each appli-

cation for information that shows the 

qualifications of the key personnel the 
applicant plans to use on the project. 

(2) The Secretary looks for informa-
tion that shows— 

(i) The qualifications of the project 
director (if one is to be used); 

(ii) The qualifications of each of the 
other key personnel to be used in the 
project; 

(iii) The time that each person re-
ferred to in paragraphs (c)(2) (i) and (ii) 
of this section will commit to the 
project; and 

(iv) The extent to which the appli-
cant, as part of its nondiscriminatory 
employment practices, encourages ap-
plications for employment from per-
sons who are members of groups that 
have been traditionally underrep-
resented, such as— 

(A) Members of racial or ethnic mi-
nority groups; 

(B) Women; 
(C) Handicapped persons; and 
(D) The elderly. 
(3) To determine personnel qualifica-

tions, the Secretary considers experi-
ence and training, in fields related to 
the objectives of the project, as well as 
other information that the applicant 
provides. 

(d) Budget and cost effectiveness. (10 
points) 

(1) The Secretary reviews each appli-
cation for information that shows that 
the project has an adequate budget and 
is cost effective. 

(2) The Secretary looks for informa-
tion that shows— 

(i) The budget for the project is ade-
quate to support the project activities; 
and 

(ii) Costs are reasonable in relation 
to the objectives of the project. 

(e) Evaluation plan. (10 points) 
(1) The Secretary reviews each appli-

cation for information that shows the 
quality of the evaluation plan for the 
project. 

CROSS-REFERENCE: See 34 CFR 75.590 (Eval-
uation by the grantee). 

(2) The Secretary looks for informa-
tion that shows methods of evaluation 
that are appropriate for the project 
and, to the extent possible, are objec-
tive and produce data that are quan-
tifiable. 

(f) Adequacy of resources. (5 points) 
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(1) The Secretary reviews each appli-
cation for information that shows that 
the applicant plans to devote adequate 
resources to the project. 

(2) The Secretary looks for informa-
tion that shows— 

(i) The facilities that the applicant 
plans to use are adequate; and 

(ii) The equipment and supplies that 
the applicant plans to use are ade-
quate. 

(Approved by the Office of Management and 
Budget under control number 1830–0013) 

(Authority: Sec. 441(c); 20 U.S.C. 2441(c)) 

[50 FR 33255, Aug. 16, 1985; 50 FR 38802, Sept. 
25, 1985] 

PART 460—ADULT EDUCATION— 
GENERAL PROVISIONS 

Sec. 
460.1 What is the purpose of the Adult Edu-

cation Act? 
460.2 What programs are authorized by the 

Adult Education Act? 
460.3 What regulations apply to the adult 

education programs? 
460.4 What definitions apply to the adult 

education programs? 

AUTHORITY: 20 U.S.C. 1201 et seq., unless 
otherwise noted. 

SOURCE: 54 FR 34409, Aug. 18, 1989, unless 
otherwise noted. Redesignated at 57 FR 24091, 
June 5, 1992. 

§ 460.1 What is the purpose of the 
Adult Education Act? 

The purpose of the Adult Education 
Act (the Act) is to assist the States 
to— 

(a) Improve educational opportuni-
ties for adults who lack the level of lit-
eracy skills requisite to effective citi-
zenship and productive employment; 

(b) Expand and improve the current 
system for delivering adult education 
services, including delivery of these 
services to educationally disadvan-
taged adults; and 

(c) Encourage the establishment of 
adult education programs that will— 

(1) Enable adults to acquire the basic 
educational skills necessary for lit-
erate functioning; 

(2) Provide adults with sufficient 
basic education to enable them to ben-
efit from job training and retraining 
programs and obtain and retain pro-
ductive employment so that they 

might more fully enjoy the benefits 
and responsibilities of citizenship; and 

(3) Enable adults who so desire to 
continue their education to at least the 
level of completion of secondary 
school. 

(Authority: 20 U.S.C. 1201) 

§ 460.2 What programs are authorized 
by the Adult Education Act? 

The following programs are author-
ized by the Act: 

(a) Adult Education State-adminis-
tered Basic Grant Program (34 CFR 
part 426). 

(b) State-administered Workplace 
Literacy Program (34 CFR part 433). 

(c) State-administered English Lit-
eracy Program (34 CFR part 434). 

(d) State Literacy Resource Centers 
Program (34 CFR part 464). 

(e) National Workplace Literacy Pro-
gram (34 CFR part 432). 

(f) National Workforce Literacy 
Strategies Program (34 CFR part 473). 

(g) National English Literacy Dem-
onstration Program for Individuals of 
Limited English Proficiency (34 CFR 
part 435). 

(h) Adult Migrant Farmworker and 
Immigrant Education Program (34 CFR 
part 436). 

(i) National Adult Literacy Volun-
teer Training Program (34 CFR part 
437). 

(j) State Program Analysis Assist-
ance and Policy Studies Program (34 
CFR part 438). 

(k) Functional Literacy for State and 
Local Prisoners Program (34 CFR part 
489). 

(l) Life Skills for State and Local 
Prisoners Program (34 CFR part 490). 

(Authority: 20 U.S.C. 1201 et seq.) 

[54 FR 34409, Aug. 18, 1989. Redesignated and 
amended at 57 FR 24091, June 5, 1992] 

§ 460.3 What regulations apply to the 
adult education programs? 

The following regulations apply to 
the adult education programs: 

(a) The Education Department Gen-
eral Administrative Regulations 
(EDGAR) as follows: 

(1) 34 CFR part 74 (Administration of 
Grants to Institutions of Higher Edu-
cation, Hospitals, and Nonprofit Orga-
nizations). 
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(2) 34 CFR part 75 (Direct Grant Pro-
grams) applies to parts 472, 473, 474, 475, 
476, 477, 489, and 490, except that 34 CFR 
75.720(b), regarding the frequency of 
certain reports, does not apply. 

(3) 34 CFR part 76 (State-Adminis-
tered Programs) applies to parts 461, 
462, 463, and 464, except that 34 CFR 
76.101 (The general State application) 
does not apply. 

(4) 34 CFR part 77 (Definitions that 
Apply to Department Regulations). 

(5) 34 CFR part 79 (Intergovernmental 
Review of Department of Education 
Programs and Activities). 

(6) 34 CFR part 80 (Uniform Adminis-
trative Requirements for Grants and 
Cooperative Agreements to State and 
Local Governments). 

(7) 34 CFR part 81 (General Education 
Provisions Act—Enforcement). 

(8) 34 CFR part 82 (New Restrictions 
on Lobbying). 

(9) 34 CFR part 85 (Governmentwide 
Debarment and Suspension (Non-
procurement) and Governmentwide Re-
quirements for Drug-Free Workplace 
(Grants)). 

(10) 34 CFR part 86 (Drug-Free 
Schools and Campuses). 

(b) The regulations in this part 460. 
(c) The regulations in 34 CFR parts 

461, 462, 463, 464, 472, 473, 474, 475, 476, 
477, 489, and 490. 

(Authority: 20 U.S.C. 1201 et seq.) 

[57 FR 24091, June 5, 1992] 

§ 460.4 What definitions apply to the 
adult education programs? 

(a) Definitions in the Act. The fol-
lowing terms used in regulations for 
adult education programs are defined 
in sections 312 and 326(b) of the Act: 

Academic education 
Adult 
Adult education 
Community-based organization 
Community school program 
Correctional institution 
Criminal offender 
Educationally disadvantaged adult 
English literacy program 
Institution of higher education 
Local educational agency 
Out-of-school youth 
Private industry council 
State 
State educational agency 

(b) Definitions in EDGAR. The fol-
lowing terms used in regulations for 
adult education programs are defined 
in 34 CFR 77.1: 

Applicant 
Application 
Award 
Budget 
Budget period 
Contract 
ED 
EDGAR 
Fiscal year 
Grant 
Grantee 
Nonprofit 
Private 
Project 
Project period 
Public 
Secretary 
Subgrant 
Subgrantee 

(c) Other definitions. The following 
definitions also apply to regulations 
for adult education programs: 

Act means the Adult Education Act 
(20 U.S.C. 1201 et seq.). 

Adult basic education means instruc-
tion designed for an adult who— 

(1) Has minimal competence in read-
ing, writing, and computation; 

(2) Is not sufficiently competent to 
meet the educational requirements of 
adult life in the United States; or 

(3) Is not sufficiently competent to 
speak, read, or write the English lan-
guage to allow employment commensu-
rate with the adult’s real ability. 

If grade level measures are used, adult 
basic education includes grades 0 
through 8.9. 

Adult secondary education means in-
struction designed for an adult who— 

(1) Is literate and can function in ev-
eryday life, but is not proficient; or 

(2) Does not have a certificate of 
graduation (or its equivalent) from a 
school providing secondary education. 

If using grade level measures, adult 
secondary education includes grades 9 
through 12.9. 

Adults with Limited English pro-
ficiency, persons with limited English pro-
ficiency, individuals of limited English 
proficiency, and limited English proficient 
adults mean individuals who— 

(1) Were not born in the United 
States or whose native language is a 
language other than English; 
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(2) Come from environments where a 
language other than English is domi-
nant; or 

(3) Are American Indian or Alaska 
Natives and who come from environ-
ments where a language other than 
English has had a significant impact on 
their level of English language pro-
ficiency; and 

(4) Who, by reason thereof, have suffi-
cient difficulty speaking, reading, writ-
ing, or understanding the English lan-
guage to deny these individuals the op-
portunity to learn successfully in 
classrooms where the language of in-
struction is English or to participate 
fully in our society. 

(Authority: 20 U.S.C. 3283(a)(1)) 

Governor includes the chief executive 
officer of a State that does not have a 
Governor. 

Homeless or homeless adult: 
(1) The terms mean an adult lacking 

a fixed, regular, and adequate night-
time residence as well as an individual 
having a primary nighttime residence 
that is— 

(i) A supervised publicly or privately 
operated shelter designed to provide 
temporary living accommodations (in-
cluding welfare hotels, congregate 
shelters, and transitional housing for 
the mentally ill); 

(ii) An institution that provides a 
temporary residence for individuals in-
tended to be institutionalized; or 

(iii) A public or private place not de-
signed for, or ordinarily used as, a reg-
ular sleeping accommodation for 
human beings. 

(2) The terms do not include any 
adult imprisoned or otherwise detained 
pursuant to an Act of the Congress or 
a State law. 

(Authority: 42 U.S.C. 11301) 

Immigrant means any refugee admit-
ted or paroled into this country or any 
alien except one who is exempt under 
the provisions of the Immigration and 
Nationality Act, as amended. 

(Authority: 8 U.S.C. 1101(a)(15)) 

Institutionalized individual means an 
adult, as defined in the Act, who is an 
inmate, patient, or resident of a correc-
tional, medical, or special institution. 

Literacy means an individual’s ability 
to read, write, and speak in English, 
compute, and solve problems, at levels 
of proficiency necessary to function on 
the job and in society, to achieve one’s 
goals, and to develop one’s knowledge 
and potential. 

Migrant farmworker means a person 
who has moved within the past 12 
months from one school district to an-
other—or, in a State that is comprised 
of a single school district, has moved 
from one school administrative area to 
another—to enable him or her to ob-
tain temporary or seasonal employ-
ment in any activity directly related 
to— 

(1) The production or processing of 
crops, dairy products, poultry, or live-
stock for initial commercial sale or as 
a principal means of personal subsist-
ence; 

(2) The cultivation or harvesting of 
trees; or 

(3) Fish farms. 
Outreach means activities designed 

to— 
(1) Inform educationally disadvan-

taged adult populations of the avail-
ability and benefits of the adult edu-
cation program; 

(2) Actively recruit these adults to 
participate in the adult education pro-
gram; and 

(3) Assist these adults to participate 
in the adult education program by pro-
viding reasonable and convenient ac-
cess and support services to remove 
barriers to their participation in the 
program. 

Program year means the twelve- 
month period during which a State op-
erates its adult education program. 

State administrative costs means costs 
for those management and supervisory 
activities necessary for direction and 
control by the State educational agen-
cy responsible for developing the State 
plan and overseeing the implementa-
tion of the adult education program 
under the Act. The term includes those 
costs incurred for State advisory coun-
cils under section 332 of the Act, but 
does not include costs incurred for such 
additional activities as evaluation, 
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teacher training, dissemination, tech-
nical assistance, and curriculum devel-
opment. 

(Authority: 20 U.S.C. 1201 et seq.) 

[54 FR 34409, Aug. 18, 1989. Redesignated and 
amended at 57 FR 24091, 24092, June 5, 1992] 

PART 461—ADULT EDUCATION 
STATE-ADMINISTERED BASIC 
GRANT PROGRAM 

Subpart A—General 

Sec. 
461.1 What is the Adult Education State-ad-

ministered Basic Grant Program? 
461.2 Who is eligible for an award? 
461.3 What are the general responsibilities 

of the State educational agency? 
461.4 What regulations apply? 
461.5 What definitions apply? 

Subpart B—How Does a State Apply for a 
Grant? 

461.10 What documents must a State submit 
to receive a grant? 

461.11 How is the State plan developed? 
461.12 What must the State plan contain? 
461.13 What procedures does a State use to 

submit its State plan? 
461.14 When are amendments to a State 

plan required? 

Subpart C—How Does the Secretary Make 
a Grant to a State? 

461.20 How does the Secretary make allot-
ments? 

461.21 How does the Secretary make reallot-
ments? 

461.22 What criteria does the Secretary use 
in approving a State’s description of ef-
forts relating to program reviews and 
evaluations? 

461.23 How does the Secretary approve 
State plans and amendments? 

Subpart D—How Does a State Make an 
Award to an Eligible Recipient? 

461.30 Who is eligible for a subgrant or con-
tract? 

461.31 How does a State award funds? 
461.32 What are programs for corrections 

education and education for other insti-
tutionalized adults? 

461.33 What are special experimental dem-
onstration projects and teacher training 
projects? 

Subpart E—What Conditions Must Be Met 
by a State? 

461.40 What are the State and local adminis-
trative costs requirements? 

461.41 What are the cost-sharing require-
ments? 

461.42 What is the maintenance of effort re-
quirement? 

461.43 Under what circumstances may the 
Secretary waive the maintenance of ef-
fort requirement? 

461.44 How does a State request a waiver of 
the maintenance of effort requirement? 

461.45 How does the Secretary compute 
maintenance of effort in the event of a 
waiver? 

461.46 What requirements for program re-
views and evaluations must be met by a 
State? 

Subpart F—What Are the Administrative 
Responsibilities of a State? 

461.50 What are a State’s responsibilities re-
garding a State advisory council on adult 
education and literacy? 

461.51 What are the membership require-
ments of a State advisory council? 

461.52 What are the responsibilities of a 
State advisory council? 

461.53 May a State establish an advisory 
body other than a State advisory coun-
cil? 

AUTHORITY: 20 U.S.C. 1201 et seq., unless 
otherwise noted. 

SOURCE: 57 FR 24092, June 5, 1992, unless 
otherwise noted. 

Subpart A—General 
§ 461.1 What is the Adult Education 

State-administered Basic Grant 
Program? 

The Adult Education State-adminis-
tered basic Grant Program (the pro-
gram) is a cooperative effort between 
the Federal Government and the States 
to provide adult education. Federal 
funds are granted to the States on a 
formula basis. Based on need and re-
sources available, States fund local 
programs of adult basic education, pro-
grams of adult secondary education, 
and programs for adults with limited 
English proficiency. 

(Authority: 20 U.S.C. 1203) 

§ 461.2 Who is eligible for an award? 
State educational agencies (SEAs) 

are eligible for awards under this part. 

(Authority: 20 U.S.C. 1203) 
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§ 461.3 What are the general respon-
sibilities of the State educational 
agency? 

(a) A State that desires to partici-
pate in the program shall designate the 
SEA as the sole State agency respon-
sible for the administration and super-
vision of the program under this part. 

(b) The SEA has the following gen-
eral responsibilities: 

(1) Development, submission, and im-
plementation of the State application 
and plan, and any amendments to these 
documents. 

(2) Evaluation of activities, as de-
scribed in section 352 of the Act and 
§ 461.46. 

(3) Consultation with the State advi-
sory council, if a State advisory coun-
cil has been established under section 
332 of the Act and § 461.50. 

(4) Consultation with other appro-
priate agencies, groups, and individuals 
involved in the planning, administra-
tion, evaluation, and coordination of 
programs funded under the Act. 

(5)(i) Assignment of personnel as may 
be necessary for State administration 
of programs under the Act. 

(ii) The SEA must ensure that— 
(A) These personnel are sufficiently 

qualified by education and experience; 
and 

(B) There is a sufficient number of 
these personnel to carry out the re-
sponsibilities of the State. 

(6) If the State imposes any rule or 
policy relating to the administration 
and operation of programs under the 
Act (including any rule or policy based 
on State interpretation of any Federal 
law, regulation, or guidance), the SEA 
shall identify the rule or policy as a 
State-imposed requirement. 

(7) By July 25, 1993, development and 
implementation, in consultation with a 
widely representative group of appro-
priate experts, educators, and adminis-
trators, of indicators of program qual-
ity to be used to evaluate programs as-
sisted under this part, as required by 
section 352 of the Act and § 461.46, to de-
termine whether those programs are ef-
fective, including whether those pro-
grams are successfully recruiting, re-
taining, and improving the literacy 
skills of the individuals served under 
those programs. 

(Authority: 20 U.S.C. 1205 (a) and (b) 

§ 461.4 What regulations apply? 
The following regulations apply to 

the program: 
(a) The regulations in this part 461. 
(b) The regulations in 34 CFR part 

460. 

(Authority: 20 U.S.C. 1201 et seq.) 

§ 461.5 What definitions apply? 
(a) The definitions in 34 CFR 460.4 

apply to this part. 
(b) For the purposes of this part, 

‘‘State’’ includes the Federated States 
of Micronesia and the Republic of the 
Marshall Island. 

(Authority: 20 U.S.C. 1201 et seq.) 

Subpart B—How Does a State 
Apply for a Grant? 

§ 461.10 What documents must a State 
submit to receive a grant? 

An SEA shall submit the following to 
the Secretary as one document: 

(a) A State plan, developed once 
every four years, that meets the re-
quirements of the Act and contains the 
information required in § 461.12. 

(b) A State application consisting of 
program assurances, signed by an au-
thorized official of the SEA, to provide 
that— 

(1) The SEA will provide such meth-
ods of administration as are necessary 
for the proper and efficient administra-
tion of the Act; 

(2) Federal funds granted to the State 
under the Act will be used to supple-
ment, and not supplant, the amount of 
State and local funds available for uses 
specified in the Act; 

(3) Programs, services, and activities 
funded in accordance with the uses 
specified in section 322 of the Act are 
designed to expand or improve the 
quality of adult education programs, 
including programs for educationally 
disadvantaged adults, to initiate new 
programs of high quality, or, if nec-
essary, to maintain programs; 

(4) The SEA will provide such fiscal 
control and fund accounting procedures 
as may be necessary to ensure proper 
disbursement of, and accounting for, 
Federal funds paid to the State (includ-
ing Federal funds paid by the State to 
eligible recipients under the Act); 
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(5) The SEA has instituted policies 
and procedures to ensure that copies of 
the State plan and all statements of 
general policy, rules, regulations, and 
procedures will be made available to 
the public; 

(6) The SEA will comply with the 
maintenance of effort requirements in 
section 361(b) of the Act; 

CROSS-REFERENCE: See § 461.42 What is the 
maintenance of effort requirement? 

(7) Adults enrolled in adult basic edu-
cation programs, including programs 
for adults with limited English pro-
ficiency, will not be charged tuition, 
fees, or any other charges, or be re-
quired to purchase any books or any 
other materials that are needed for 
participation in the program; 

(8) The SEA may use not more than 
20 percent of the funds granted to the 
State under the Act for programs of 
equivalency for a certificate of gradua-
tion from secondary school; 

(9) As may be required by the Sec-
retary, the SEA will report informa-
tion concerning special experimental 
demonstration projects and teacher 
training projects supported under sec-
tion 353 of the Act; and 

(10) The SEA annually will report in-
formation abut the State’s adult edu-
cation students, programs, expendi-
tures, and goals, as may be required by 
the Secretary. 

(Approved by the Office of Management and 
Budget under control number 1830–0026) 

(Authority: 20 U.S.C. 1203a(b)(2), 1206(a), 
1206b, 1207a, 1208, and 1209(b)) 

§ 461.11 How is the State plan devel-
oped? 

In formulating the State plan, the 
SEA shall— 

(a) Meet with and utilize the State 
advisory council, if a council is estab-
lished under section 332 of the Act and 
§ 461.50; 

(b) After providing appropriate and 
sufficient notice to the public, conduct 
at least two public hearings in the 
State for the purpose of affording all 
segments of the public, including 
groups serving educationally disadvan-
taged adults, and interested organiza-
tions and groups, an opportunity to 
present their views and make rec-

ommendations regarding the State 
plan; 

(c) Make a thorough assessment of— 
(1) The needs of adults, including 

educationally disadvantaged adults, el-
igible to be served as well as adults 
proposed to be served and those cur-
rently served by the program; and 

(2) The capability of existing pro-
grams and institutions to meet those 
needs; and 

(d) State the changes and improve-
ments required in adult education to 
fulfill the purposes of the Act and the 
options for implementing these 
changes and improvements. 

(Approved by the Office of Management and 
Budget under control number 1830–0026) 

(Authority: 20 U.S.C. 1206a(a)(1) and (2), (b)) 

§ 461.12 What must the State plan con-
tain? 

(a) Consistent with the assessment 
described in § 461.11(c), a State plan 
must, for the four-year period covered 
by the plan— 

(1) Describe the adult education 
needs of all segments of the adult popu-
lation in the State identified in the as-
sessment, including the needs of those 
adults who are educationally disadvan-
taged: 

(2) Describe and provide for the ful-
fillment of the literacy needs of indi-
viduals in the State; 

(3) Set forth measurable goals for im-
proving literacy levels, retention in lit-
eracy programs, and long-term learn-
ing gains of individuals in the State 
and describe a comprehensive approach 
for achieving those goals, including the 
development of indicators of program 
quality as required by section 331(a)(2) 
of the Act and § 461.3(b)(7). 

(4) Describe the curriculum, equip-
ment, and instruments that are being 
used by instructional personnel in pro-
grams and indicate how current these 
elements are; 

(5) Describe the means by which the 
delivery of adult education services 
will be significantly expanded (includ-
ing efforts to reach typically under-
served groups such as educationally 
disadvantaged adults, individuals of 
limited English proficiency, and adults 
with disabilities) through coordination 
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by agencies, institutions, and organiza-
tions including the public school sys-
tem, businesses, labor unions, libraries, 
institutions of higher education, public 
health authorities, employment or 
training programs, antipoverty pro-
grams, organizations providing assist-
ance to the homeless, and community 
and voluntary organizations; 

(6) Describe the means by which rep-
resentatives of the public and private 
sectors were involved in the develop-
ment of the State plan and how they 
will continue to be involved in the im-
plementation of the plan, especially in 
the expansion of the delivery of adult 
education services by cooperation and 
collaboration with those public and 
private agencies, institutions, and or-
ganizations; 

(7) Describe the capability of existing 
programs and institutions to meet the 
needs described in paragraph (a)(1) of 
this section, including the other Fed-
eral and non-Federal resources avail-
able to meet those needs; 

(8) Describe the outreach activities 
that the State intends to carry out 
during the period covered by the plan, 
including specialized efforts—such as 
flexible course schedules, auxiliary 
aids and services, convenient locations, 
adequate transportation, and child care 
services—to attract and assist mean-
ingful participation in adult education 
programs; 

(9)(i) Describe the manner in which 
the SEA will provide for the needs of 
adults of limited English proficiency or 
no English proficiency by providing 
programs designed to teach English 
and, as appropriate, to allow these 
adults to progress effectively through 
the adult education program or to pre-
pare them to enter the regular program 
of adult education as quickly as pos-
sible. 

(ii) These programs may, to the ex-
tent necessary, provide instruction in 
the native language of these adults or 
may provide instruction exclusively in 
English. 

(iii) These programs must be carried 
out in coordination with programs as-
sisted under the Bilingual Education 
Act and with bilingual vocational edu-
cation programs under the Carl D. Per-
kins Vocational and Applied Tech-
nology Education Act; 

(10) Describe how the particular edu-
cation needs of adult immigrants, the 
incarcerated, adults with disabilities, 
the chronically unemployed, homeless 
adults, the disadvantaged, and minori-
ties in the State will be addressed; 

(11)(i) Describe the progress the SEA 
has made in achieving the goals set 
forth in each State plan subsequent to 
the initial State plan filed in 1989; and 

(ii) Describe how the assessment of 
accomplishments and the findings of 
program reviews and evaluations re-
quired by section 352 of the Act and 
§ 461.46 were considered in establishing 
the State’s goals for adult education in 
the plan being submitted; 

(12) Describe the criteria the SEA 
will use in approving applications by 
eligible recipients and allocating funds 
made available under the Act to those 
recipients; 

(13) Describe the methods proposed 
for joint planning and coordination of 
programs carried out under the Act 
with programs conducted under appli-
cable Federal and State programs, in-
cluding the Carl D. Perkins Vocational 
and Applied Technology Education 
Act, the Job Training Partnership Act, 
the Rehabilitation Act of 1973, the Indi-
viduals with Disabilities Education 
Act, the Immigration Reform and Con-
trol Act of 1986, the Higher Education 
Act of 1965, and the Domestic Volun-
teer Service Act, to ensure maximum 
use of funds and to avoid duplication of 
services; 

(14) Describe the steps taken to uti-
lize volunteers, particularly volunteers 
assigned to the Literacy Corps estab-
lished under the Domestic Volunteer 
Service Act and volunteers trained in 
programs carried out under section 382 
of the Act and 34 CFR part 476, but 
only to the extent that those volun-
teers supplement and do not supplant 
salaried employees; 

(15) Describe the measures to be 
taken to ensure that adult education 
programs, services, and activities 
under the Act will take into account 
the findings of program reviews and 
evaluations required by section 352 of 
the Act and § 461.46; 

CROSS-REFERENCE: See § 461.22. What cri-
teria does the Secretary use in approving a 
State’s description of efforts relating to pro-
gram reviews and evaluation? 
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(16) Report the amount of adminis-
trative funds to be spent on program 
improvements; 

(17) Contain assurances that financial 
assistance provided under this part is 
used to assist and expand existing pro-
grams and to develop new programs 
for— 

(i) Adults whose lack of basic skills 
renders them unemployable; 

(ii) Adults whose lack of basic skills 
keeps them, whether employed or un-
employed, from functioning independ-
ently in society; and 

(iii) Adults whose lack of basic skills 
severely reduces their ability to have a 
positive effect on the literacy of their 
children; 

(18) Describe the SEA’s policies, pro-
cedures, and activities for carrying out 
special experimental demonstration 
projects and teacher training projects 
that meet the requirements of § 461.33; 

(19) Describe the SEA’s policies, pro-
cedures, and activities for carrying out 
corrections education and education 
for other institutionalized adults that 
meet the requirements of § 461.32; 

(20) Describe the SEA’s planned use 
of Federal funds for administrative 
costs under § 461.40(a), including any 
planned expenditures for a State advi-
sory council under § 461.50. 

NOTE: An additional source of funding ex-
ists under section 356(g) of the Act and 34 
CFR part 464, but need not be reported under 
this paragraph. 

and 
(21) Include a summary of rec-

ommendations received and the SEA’s 
responses to the recommendations 
made through the State plan develop-
ment process required under § 461.11(b). 

(b) Each State plan must provide as-
surance that public or private non- 
profit entities eligible under § 461.30— 
local educational agencies, public or 
private nonprofit agencies, commu-
nity-based organizations, correctional 
education agencies, postsecondary edu-
cational institutions, institutions that 
serve educationally disadvantaged 
adults, and any other institution that 
has the ability to provide literacy serv-
ices to adults and families—will be pro-
vided direct and equitable access to all 
Federal funds provided under this part, 
including— 

(1) The right to submit applications 
directly to the SEA for those funds; 
and 

(2) Use by the SEA of a process for se-
lecting recipients of those funds that 
gives each agency, institution, and or-
ganization a fair chance of receiving an 
award. 

(c) To be eligible to participate in the 
State-administered Workplace Lit-
eracy Program under section 371(b) of 
the Act, an SEA shall comply with the 
requirements in 34 CFR 462.10. 

(d) To be eligible to participate in 
the State-administered English Lit-
eracy Program under section 372(a) of 
the Act, an SEA shall comply with the 
requirements in 34 CFR 463.10. 

(e) In order for a State, or the local 
recipients within the State, to be eligi-
ble to apply for funds under the Adult 
Migrant Farmworker and Immigrant 
Education Program under section 381 
of the Act and 34 CFR part 475, an SEA 
shall describe the types of projects ap-
propriate for meeting the educational 
needs of adult migrant farm workers 
and immigrants under section 381 of 
the Act. 

(Approved by the Office of Management and 
Budget under control number 1830–0026) 

(Authority: 20 U.S.C. 1203a(a)(1); 1204; 1205(c); 
1206a(a)(2), (b)(1)(B), (c), (d); 1208; 
1211(b)(3)(A); 1211a(a)(2); and 1213(a)) 

§ 461.13 What procedures does a State 
use to submit its State plan? 

(a) An SEA shall submit its State 
plan to the Secretary not later than 90 
days prior to the first program year for 
which the plan is in effect. 

(b)(1) Not less than sixty days prior 
to submitting the State plan to the 
Secretary, the SEA shall give the State 
advisory council, if one is established 
under section 332 of the Act and § 461.50, 
an opportunity to review and comment 
on the plan. 

(2) The SEA shall respond to all time-
ly and substantive objections of the 
State advisory council and include 
with the State plan a copy of those ob-
jections and its response. 

(c)(1) Not less than sixty days prior 
to submitting the State plan to the 
Secretary, the SEA shall give the fol-
lowing entities an opportunity to re-
view and comment on the plan: 

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00136 Fmt 8010 Sfmt 8010 Y:\SGML\211134.XXX 211134



127 

Off. of Voc. and Adult Education, Education § 461.22 

(i) The State board or agency for vo-
cational education. 

(ii) The State Job Training Coordi-
nating Council under the Job Training 
Partnership Act. 

(iii) The State board or agency for 
postsecondary education. 

(2) Comments (to the extent those 
comments are received in a timely 
fashion) of entities listed in paragraph 
(c)(1) of this section and the SEA’s re-
sponse must be included with the State 
plan. 

(Approved by the Office of Management and 
Budget under control number 1830–0026) 

(Authority: 20 U.S.C. 1206(b) and 1206a(a)(3) 
(A) and (B)) 

§ 461.14 When are amendments to a 
State plan required? 

(a) General. If an amendment to the 
State plan is necessary, the SEA shall 
submit the amendment to the Sec-
retary not later than 90 days prior to 
the program year of operation to which 
the amendment applies. 

(b) Indicators of program quality. Each 
SEA shall amend its plan by July 25, 
1993, to include the indicators of pro-
gram quality required by section 331 of 
the Act and § 461.3(b)(7). Cross-Ref-
erence: See 34 CFR 76.140–76.142 Amend-
ments. 

(Approved by the Office of Management and 
Budget under control number 1830–0026) 

(Authority: 20 U.S.C. 1207(a)) 

Subpart C—How Does the Sec-
retary Make a Grant to a 
State? 

§ 461.20 How does the Secretary make 
allotments? 

The Secretary determines the 
amount of each State’s grant according 
to the formula in section 313(b) of the 
Act. 

(Authority: 20 U.S.C. 1201b(b)) 

§ 461.21 How does the Secretary make 
reallotments? 

(a) Any amount of any State’s allot-
ment under section 313(b) of the Act 
that the Secretary determines is not 
required, for the period the allotment 
is available, for carrying out that 
State’s plan, is reallotted to other 

States on dates that the Secretary may 
fix. 

(b) The Secretary determines any 
amounts to be reallotted on the basis 
of— 

(1) Reports, filed by the States, of the 
amounts required to carry out their 
State plans; and 

(2) Other information available to the 
Secretary. 

(c) Reallotments are made to other 
States in proportion to those State’s 
original allotments for the fiscal year 
in which allotments originally were 
made, unless the Secretary reduces a 
State’s proportionate share by the 
amount the Secretary estimates will 
exceed the sum the State needs and 
will be able to use under its plan. 

(d) The total of any reductions made 
under paragraph (c) of this section is 
reallotted among those States whose 
proportionate shares were not reduced. 

(e)(1) Any amount reallotted to a 
State during a fiscal year is deemed 
part of the State’s allotment for that 
fiscal year. 

(2) A reallotment of funds from one 
State to another State does not extend 
the period of time in which the funds 
must be obligated. 

(Authority: 20 U.S.C. 1201b(c)) 

§ 461.22 What criteria does the Sec-
retary use in approving a State’s 
description of efforts relating to 
program reviews and evaluations? 

The Secretary considers the fol-
lowing criteria in approving a State’s 
description of efforts relating to pro-
gram reviews and evaluations under 
section 342(c)(13) of the Act and 
§ 461.12(a)(15): 

(a) The extent to which the State 
will have effective procedures for using 
the findings of program reviews and 
evaluations to identify, on a timely 
basis, those programs, services, and ac-
tivities under the Act that are not 
meeting the educational goals set forth 
in the State plan and approved applica-
tions of eligible recipients. 

(b) The adequacy of the State’s pro-
cedures for effecting timely changes 
that will enable programs, services, 
and activities identified under para-
graph (a) of this section to meet the 
educational goals in the State plan and 
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approved applications of eligible recipi-
ents. 

(c) The extent to which the State will 
continue to review those programs, ac-
tivities, and services, and affect further 
changes as necessary to meet those 
educational goals. 

(Approved by the Office of Management and 
Budget under control number 1830–0501) 

(Authority: 20 U.S.C. 1206a(c)(13) and 1207a) 

§ 461.23 How does the Secretary ap-
prove State plans and amendments? 

(a) The Secretary approves, within 60 
days of receipt, a State plan or amend-
ment that the Secretary determines 
complies with the applicable provisions 
of the Act and the regulations in this 
part. 

(b) In approving a State plan or 
amendment, the Secretary considers 
any information submitted in accord-
ance with § 461.13 (b) and (c). 

(c) The Secretary notifies the SEA, 
in writing, of the granting or with-
holding of approval. 

(d) The Secretary does not finally 
disapprove a State plan or amendment 
without first affording the State rea-
sonable notice and opportunity for a 
hearing. 

(Authority: 20 U.S.C. 1206(b), 1206a(a)(3), and 
1207(b)) 

Subpart D—How Does a State 
Make an Award to an Eligible 
Recipient? 

§ 461.30 Who is eligible for a subgrant 
or contract? 

(a) The following public or private 
nonprofit entities are eligible to apply 
to the SEA for an award: 

(1) A local educational agency (LEA). 
(2) A public or private nonprofit 

agency. 
(3) A correctional education agency. 
(4) A community-based organization. 
(5) A postsecondary educational in-

stitution. 
(6) An institution that serves educa-

tionally disadvantaged adults. 
(7) Any other institution that has the 

ability to provide literacy services to 
adults and families. 

(b) A public or private nonprofit enti-
ty listed in paragraph (a) of this sec-
tion may apply on behalf of a consor-

tium that includes a for-profit agency, 
organization, or institution that can 
make a significant contribution to at-
taining the objectives of the Act. 

(c)(1) Each State shall also use an 
amount of funds provided under this 
part, as determined by the State given 
the State’s needs and resources for 
adult education, for competitive 2-year 
grants to public housing authorities for 
literacy programs and related activi-
ties. Any public housing authority that 
receives a grant under this paragraph 
shall consult with local adult edu-
cation providers in conducting pro-
grams and activities with assistance 
provided under the grant. Any grant 
provided under this paragraph is re-
ferred to as a ‘‘Gateway Grant.’’ 

(2) For the purposes of this part, 
‘‘public housing authority’’ means a 
public housing agency, as defined in 42 
U.S.C. 1437a(b)(6), that participates in 
public housing, as defined in 42 U.S.C. 
1437a(b)(1). 

(Authority: 20 U.S.C. 1203a(a)(1), (2), (3)(A)) 

§ 461.31 How does a State award 
funds? 

(a) In selecting local recipients, an 
SEA shall give preference to those 
local applicants that have dem-
onstrated or can demonstrate a capa-
bility to recruit and serve education-
ally disadvantaged adults, particularly 
in areas with a high proportion of 
adults who do not have a certificate of 
graduation from a school providing sec-
ondary education or its equivalent. 

(b) An SEA shall award funds on the 
basis of applications submitted by eli-
gible recipients. 

(c) In reviewing a local application, 
an SEA shall determine that the appli-
cation contains the following: 

(1) A description of current programs, 
activities, and services receiving as-
sistance from Federal, State, and local 
sources that provide adult education in 
the geographic area proposed to be 
served by the applicant. 

(2) A description of cooperative ar-
rangements (including arrangements 
with business, industry, and volunteer 
literacy organizations as appropriate) 
that have been made to deliver services 
to adults. 
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(3) Assurances that the adult edu-
cational programs, services, or activi-
ties that the applicant proposes to pro-
vide are coordinated with and do not 
duplicate programs, services, or activi-
ties made available to adults under 
other Federal, State, and local pro-
grams, including the Job Training 
Partnership Act, the Carl D. Perkins 
Vocational and Applied Technology 
Education Act, the Rehabilitation Act 
of 1973, the Individuals with Disabil-
ities Education Act, the Indian Edu-
cation Act, the Higher Education Act 
of 1965, and the Domestic Volunteer 
Service Act. 

(4) The projected goals of the appli-
cant with respect to participant re-
cruitment, retention, and educational 
achievement and how the applicant 
will measure and report progress in 
meeting its goals. 

(5) Any other information the SEA 
considers necessary. 

(d) In determining which programs 
receive assistance, the SEA shall con-
sider— 

(1) The past effectiveness of appli-
cants in providing services (especially 
with respect to recruitment and reten-
tion of educationally disadvantaged 
adults and the learning gains dem-
onstrated by those adults); 

(2) The degree to which the applicant 
will coordinate and utilize other lit-
eracy and social services available in 
the community; and 

(3) The commitment of the applicant 
to serve individuals in the community 
who are most in need of literacy serv-
ices. 

(e) In reviewing a local application, 
an SEA may consider the extent to 
which the application— 

(1) Identifies the needs of the popu-
lation proposed to be served by the ap-
plicant; 

(2) Proposes activities that are de-
signed to reach educationally dis-
advantaged adults; 

(3) Describes a project that gives spe-
cial emphasis to adult basic education; 

(4) Describes adequate outreach ac-
tivities, such as— 

(i) Flexible schedules to accommo-
date the greatest number of adults who 
are educationally disadvantaged; 

(ii) Location of facilities offering pro-
grams that are convenient to large 

concentrations of the adult populations 
identified by the State in its four-year 
State plan or how the locations of fa-
cilities will be convenient to public 
transportation; and 

(iii) The availability of day care and 
transportation services to participants 
in the project; 

(5) Describes proposed programs, ac-
tivities, and services that address the 
identified needs; 

(6) Describes the resources available 
to the applicant—other than Federal 
and State adult education funds—to 
meet those needs (for example, funds 
provided under the Job Training Part-
nership Act, the Carl D. Perkins Voca-
tional and Applied Technology Edu-
cation Act, the Rehabilitation Act of 
1973, the Individuals with Disabilities 
Education Act, the Indian Education 
Act, the Higher Education Act of 1965, 
or the Domestic Volunteer Service Act, 
and local cash or in-kind contribu-
tions); and 

(7) Describes project objectives that 
can be accomplished within the 
amount of the applicant’s budget re-
quest. 

(f) An SEA may not approve an appli-
cation for a consortium that includes a 
for-profit agency, organization or insti-
tution unless the State has first deter-
mined that— 

(1) The for-profit entity can make a 
significant contribution to attaining 
the objectives of the Act; and 

(2) The public or private nonprofit 
agency, organization, or institution 
will enter into a contract with the for- 
profit agency, organization, or institu-
tion for the establishment or expansion 
of programs. 

(g) If an SEA awards funds to a con-
sortium that includes a for-profit agen-
cy, organization, or institution, the 
award must be made directly to the 
public or private nonprofit agency, or-
ganization, or institution that applies 
on behalf of the consortium. 

(Approved by the Office of Management and 
Budget under control number 1830–0501) 

(Authority: 20 U.S.C. 1203a(a) and 1206a(c)(4)) 

§ 461.32 What are programs for correc-
tions education and education for 
other institutionalized adults? 

(a) An SEA shall use not less than 10 
percent of its grant for educational 
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programs for criminal offenders in cor-
rections institutions and for other in-
stitutionalized adults. Those programs 
may include— 

(1) Academic programs for—(i) Basic 
education with special emphasis on 
reading, writing, vocabulary, and 
arithmetic; 

(ii) Special education, as defined by 
State law; 

(iii) Bilingual education or English- 
as-a-second-language instruction; and 

(iv) Secondary school credit; 
(2) Vocational training programs; 
(3) Library development and library 

service programs; 
(4) Corrections education programs, 

including training for teacher per-
sonnel specializing in corrections edu-
cation, such as courses in social edu-
cation, basis skills instruction, and ab-
normal psychology; 

(5) Guidance and counseling pro-
grams; 

(6) Supportive services for criminal 
offenders, with special emphasis on the 
coordination of educational services 
with agencies furnishing services to 
criminal offenders after their release; 
and 

(7) Cooperative programs with edu-
cational institutions, community- 
based organizations of demonstrated 
effectiveness, and the private sector, 
that are designed to provide education 
and training. 

(b)(1) An SEA shall establish its own 
statewide criteria and priorities for ad-
ministering programs for corrections 
education and education for other in-
stitutionalized adults. 

(2) The SEA shall determine that an 
application proposing a project under 
paragraph (a) of this section contains 
the information in § 461.31(c) and any 
other information the SEA considers 
necessary. 

(Authority: 20 U.S.C. 1203a(b)(1) and 1204) 

§ 461.33 What are special experimental 
demonstration projects and teacher 
training projects? 

(a) In accordance with paragraph (b) 
of this section, an SEA shall use at 
least 15 percent of its grant for— 

(1) Special projects that— 
(i) Will be carried out in furtherance 

of the purposes of the Act; 

(ii) Will be coordinated with other 
programs funded under the Act; and 

(iii)(A) Involve the use of innovative 
methods (including methods for edu-
cating adults with disabilities, home-
less adults, and adults of limited 
English proficiency), systems, mate-
rials, or programs that may have na-
tional significance or will be of special 
value in promoting effective programs 
under the Act; or 

(B) Involve programs of adult edu-
cation, including education for adults 
with disabilities, homeless adults, and 
adults of limited English proficiency, 
that are part of community school pro-
grams, carried out in cooperation with 
other Federal, State, or local programs 
that have unusual promise in pro-
moting a comprehensive or coordinated 
approach to the problems of adults 
with educational deficiencies; and 

(2)(i) Training persons engaged, or 
preparing to engage, as personnel in 
programs designed to carry out the 
purposes of the Act; and 

(ii) Training professional teachers, 
volunteers, and administrators, with 
particular emphasis on— 

(A) Training—(1) Full-time profes-
sional adult educators; 

(2) Minority adult educators; and 
(3) Educators of adults with limited 

English proficiency; and 
(B) Training teachers to recognize 

and more effectively serve illiterate in-
dividuals with learning disabilities and 
individuals who have reading ability 
below the fifth grade level. 

(b) An SEA shall use at least— 
(1) 10 percent of its grant for the pur-

poses in paragraph (a)(2) of this sec-
tion; and 

(2) Five percent of its grant for the 
purposes in paragraph (a)(1) or (a)(2) of 
this section, or both. 

(c)(1) An SEA shall establish its own 
statewide criteria and priorities for 
providing and administering special ex-
perimental demonstration projects and 
teacher training projects. 

(2) The SEA shall determine that an 
application proposing a project under 
paragraph (a) of this section contains— 

(i) The information in § 461.31(c); and 
(ii) Any other information the SEA 

considers necessary. 

(Authority: 20 U.S.C. 1208) 
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Subpart E—What Conditions Must 
be Met by a State? 

§ 461.40 What are the State and local 
administrative costs requirements? 

(a)(1) Beginning with the fiscal year 
1991 grant (a grant that is awarded on 
or after July 1, 1991 from funds appro-
priated in the fiscal year 1991 appro-
priation), an SEA may use no more 
than 5 percent of its grant or $50,000— 
whichever is greater—for necessary and 
reasonable State administrative costs. 

(2) For grants awarded from funds ap-
propriated for fiscal years prior to fis-
cal year 1991 (grants awarded before 
July 1, 1991), an SEA may determine 
what percent of its grant is necessary 
and reasonable for State administra-
tive costs. 

(b)(1) At least 95 percent of an eligi-
ble recipient’s award from the SEA 
must be expended for adult education 
instructional activities. 

(2) The remainder may be used for 
local administrative costs—noninstruc-
tional expenses, including planning, 
administration, evaluation, personnel 
development, and coordination—that 
are necessary and reasonable. 

(3) If the administrative cost limits 
under paragraph (b)(2) of this section 
are insufficient for adequate planning, 
administration, evaluation, personnel 
development, and coordination of pro-
grams supported under the Act, the 
SEA shall negotiate with local grant 
recipients in order to determine an 
adequate level of funds to be used for 
noninstructional purposes. 

(Authority: 20 U.S.C. 1203b and 1205(c)) 

§ 461.41 What are the cost-sharing re-
quirements? 

(a) The Federal share of expenditures 
made under a State plan for any of the 
50 States, the District of Columbia, and 
the Commonwealth of Puerto Rico may 
not exceed— 

(1) 90 percent of the costs of programs 
carried out with the fiscal year 1988 
grant (a grant that is awarded on or 
after July 1, 1988 from funds appro-
priated in the fiscal year 1988 appro-
priation); 

(2) 90 percent of the costs of programs 
carried out with the fiscal year 1989 (a 
grant that is awarded on or after July 

1, 1989 from funds appropriated in the 
fiscal year 1989 appropriation); 

(3) 85 percent of the costs of programs 
carried out with the fiscal year 1990 
grant (a grant that is awarded on or 
after July 1, 1990 from funds appro-
priated in the fiscal year 1990 appro-
priation); 

(4) 80 percent of the costs of programs 
carried out with the fiscal year 1991 
grant (a grant that is awarded on or 
after July 1, 1991 from funds appro-
priated in the fiscal year 1991 appro-
priation); and 

(5) 75 percent of the costs of programs 
carried out with the fiscal year 1992 
grant (a grant that is awarded on or 
after July 1, 1992 from funds appro-
priated in the fiscal year 1992 appro-
priation) and from each grant there-
after. 

(b) The Federal share for American 
Samoa, Guam, the Northern Mariana 
Islands, the Federated States of Micro-
nesia, the Republic of the Marshall Is-
lands, Palau, and the Virgin Islands is 
100 percent. 

(c) The Secretary determines the 
non-Federal share of expenditures 
under the State plan by considering— 

(1) Expenditures from State, local, 
and other non-Federal sources for pro-
grams, services, and activities of adult 
education, as defined in the Act, made 
by public or private entities that re-
ceive from the State Federal funds 
made available under the Act or State 
funds for adult education; and 

(2) Expenditures made directly by the 
State for programs, services, and ac-
tivities of adult education as defined in 
the Act. 

(Authority: 20 U.S.C. 1209(a); 48 U.S.C. 1681) 

§ 461.42 What is the maintenance of ef-
fort requirement? 

(a) Basic standard. (1)(i) Except as 
provided in § 461.43, a State is eligible 
for a grant from appropriations for any 
fiscal year only if the Secretary deter-
mines that the State has expended for 
adult education from non-Federal 
sources during the second preceding 
fiscal year (or program year) an 
amount not less than the amount ex-
pended during the third preceding fis-
cal year (or program year). 

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00141 Fmt 8010 Sfmt 8010 Y:\SGML\211134.XXX 211134



132 

34 CFR Ch. IV (7–1–07 Edition) § 461.43 

(ii) The Secretary determines main-
tenance of effort on a per student ex-
penditure basis or on a total expendi-
ture basis. 

(2) For purposes of determining main-
tenance of effort, the ‘‘second pre-
ceding fiscal year (or program year)’’ is 
the fiscal year (or program year) two 
years prior to the year of the grant for 
which the Secretary is determining the 
State’s eligibility. The ‘‘third pre-
ceding fiscal year (or program year)’’ is 
the fiscal year (or program year) three 
years prior to the year of the grant for 
which the Secretary is determining the 
State’s eligibility. 

Example: Computation based on fiscal year. 
If a State chooses to use the fiscal year as 
the basis for its maintenance of effort com-
putations, the Secretary determines whether 
a State is eligible for the fiscal year 1992 
grant (a grant that is awarded on or after 
July 1, 1992 from funds appropriated in the 
fiscal year 1992 appropriation) by comparing 
expenditures from the second preceding fis-
cal year—fiscal year 1990 (October 1, 1989– 
September 30, 1990)—with expenditures from 
the third preceding fiscal year—fiscal year 
1989 (October 1, 1988–September 30, 1989). If 
there has been no decrease in expenditures 
from fiscal year 1989 to fiscal year 1990, the 
State has maintained effort and is eligible 
for its fiscal year 1992 grant. 

Computation based on program year. If a 
State chooses to use a program year running 
from July 1 to June 30 as the basis for its 
maintenance of effort computation, the Sec-
retary determines whether a State is eligible 
for funds for the fiscal year 1992 grant by 
comparing expenditures from the second pre-
ceding program year—program year 1990 
(July 1, 1989–June 30, 1990)—with expendi-
tures from the third preceding program 
year—program year 1989 (July 1, 1988–June 
30, 1989). If there has been no decrease in ex-
penditures from program year 1989 to pro-
gram year 1990, the State has maintained ef-
fort and is eligible for its fiscal year 1992 
grant. 

(b) Expenditures to be considered. In 
determining a State’s compliance with 
the maintenance of effort requirement, 
the Secretary considers the expendi-
tures described in § 461.41(c). 

(Authority: 20 U.S.C. 1209(b)) 

§ 461.43 Under what circumstances 
may the Secretary waive the main-
tenance of effort requirement? 

(a) The Secretary may waive, for one 
year only, the maintenance of effort re-
quirement in § 461.42 if the Secretary 

determines that a waiver would be eq-
uitable due to exceptional or uncon-
trollable circumstances. These cir-
cumstances include, but are not lim-
ited to, the following: 

(1) A natural disaster. 
(2) An unforeseen and precipitous de-

cline in financial resources. 
(b) The Secretary does not consider a 

tax initiative or referendum to be an 
exceptional or uncontrollable cir-
cumstance. 

(Authority: 20 U.S.C. 1209(b)(2)) 

§ 461.44 How does a State request a 
waiver of the maintenance of effort 
requirement? 

An SEA seeking a waiver of the 
maintenance of effort requirement in 
§ 461.42 shall— 

(a) Submit to the Secretary a request 
for a waiver; and 

(b) Include in the request— 
(1) The reason for the request; and 
(2) Any additional information the 

Secretary may require. 

(Approved by the Office of Management and 
Budget under control number 1830–0501) 

(Authority: 20 U.S.C. 1209(b)(2)) 

§ 461.45 How does the Secretary com-
pute maintenance of effort in the 
event of a waiver? 

If a State has been granted a waiver 
of the maintenance of effort require-
ment that allows it to receive a grant 
from appropriations for a fiscal year, 
the Secretary determines whether the 
State has meet that requirement for 
the grant to be awarded for the year 
after the year of the waiver by com-
paring the amount spent for adult edu-
cation from non-Federal sources in the 
second preceding fiscal year (or pro-
gram year) with the amount spent in 
the fourth preceding fiscal year (or pro-
gram year.) 

Example: Because exceptional or uncontrol-
lable circumstances prevented a State from 
maintaining effort in fiscal year 1990 (Octo-
ber 1, 1989–September 30, 1990) or in program 
year 1990 (July 1, 1989–June 30, 1990) at the 
level of fiscal year 1989 (October 1, 1988–Sep-
tember 30, 1989) or program year 1989 (July 1, 
1988–June 30, 1989), respectively, the Sec-
retary grants the State a waiver of the main-
tenance of effort requirement that permits 
the State to receive its fiscal year 1992 grant 
(a grant that is awarded on or after July 1, 
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1992 from funds appropriated in the fiscal 
year 1992 appropriation). In order to deter-
mine whether a State has met the mainte-
nance of effort requirement and therefore is 
eligible to receive its fiscal year 1993 grant 
(the grant to be awarded for the year after 
the year of the waiver), the Secretary com-
pares the State’s expenditures from the sec-
ond preceding fiscal year (or program year— 
fiscal year 1991 (October 1, 1990–September 
30, 1991) or program year 1991 (July 1, 1990– 
June 30, 1991)—with expenditures from the 
fourth preceding fiscal year—fiscal year 1989 
(October 1, 1988–September 30, 1989) or pro-
gram year 1989 (July 1, 1988–June 30, 1989). If 
the expenditures from fiscal year (or pro-
gram year) 1991 are not less than the expend-
itures from fiscal year (or program year) 
1989, the State has maintained effort and is 
eligible for its fiscal year 1993 grant. 

(Authority: 20 U.S.C. 1209(b)(2)) 

§ 461.46 What requirements for pro-
gram reviews and evaluations must 
be met by a State? 

(a) An SEA shall provide for program 
reviews and evaluations of all State- 
administered adult education pro-
grams, services, and activities it as-
sists under the Act. The SEA shall use 
its program reviews and evaluations to 
assist LEAs and other recipients of 
funds in planning and operating the 
best possible programs of adult edu-
cation and to improve the State’s pro-
grams of adult education. 

(b) In reviewing programs, an SEA 
shall, during the four-year period of 
the State plan, gather and analyze 
data—including standardized test 
data—on the effectiveness of State-ad-
ministered adult education programs, 
services, and activities to determine 
the extent to which— 

(1) The State’s adult education pro-
grams are achieving the goals in the 
State plan, including the goal of serv-
ing educationally disadvantaged 
adults; and 

(2) Grant recipients have improved 
their capacity to achieve the purposes 
of the Act. 

(c)(1) An SEA shall, each year during 
the four-year period of the State plan, 
evaluate in qualitative and quan-
titative terms the effectiveness of pro-
grams, services, and activities con-
ducted by at least 20 percent of the 
local recipients of funds so that at the 
end of that period 80 percent of all 

local recipients have been evaluated 
once. 

(2) An evaluation must consider the 
following factors: 

(i) Projected goals of the recipient as 
described in its application pursuant to 
section 322(a)(4) of the Act and 
§ 461.31(c)(4). 

(ii) Planning and content of the pro-
grams, services, and activities. 

(iii) Curriculum, instructional mate-
rials, and equipment. 

(iv) Adequacy and qualifications of 
all personnel. 

(v) Achievement of the goals set 
forth in the State plan. 

(vi) Extent to which educationally 
disadvantaged adults are being served. 

(vii) Extent to which local recipients 
of funds have improved their capacity 
to achieve the purposes of the Act. 

(viii) Success of the recipient in 
meeting the State’s indicators of pro-
gram quality after those indicators are 
developed as required by section 
331(a)(2) of the Act and § 461.3(b)(7). 

(ix) Other factors that affect program 
operations, as determined by the SEA. 

(d)(1) Within 90 days of the close of 
each program year, the SEA shall sub-
mit to the Secretary and make public 
within the State the following: 

(i) With respect to local recipients— 
(A) The number and percentage of 

local educational agencies, commu-
nity-based organizations, volunteer 
groups, and other organizations that 
are grant recipients; 

(B) The amount of funds provided to 
local educational agencies, commu-
nity-based organizations, volunteer 
groups, and other organizations that 
are grant recipients; and 

(C) The results of the evaluations 
carried out as required by paragraph 
(c)(1) of this section in the year pre-
ceding the year for which the data are 
submitted. 

(ii) The information required under 
§ 461.10(b)(10). 

(iii) A report on the SEA’s activities 
under paragraph (b) of this section. 

(iv) A report on the SEA’s activities 
under paragraph (c) of this section. 

(2) The reports described in para-
graphs (d)(1)(ii) and (iii) of this section 
must include— 
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(i) The results of any program re-
views and evaluations performed dur-
ing the program year, and a description 
of how the SEA used the program re-
views and evaluation process to make 
necessary changes to improve pro-
grams; and 

(ii) The comments and recommenda-
tions of the State advisory council, if a 
council has been established under 
§ 461.50. 

(e) If an SEA has established a State 
advisory council, the SEA shall— 

(1) Obtain approval of the plan for 
program reviews and evaluation from 
the State advisory council; and 

(2) Inform the State advisory council 
of the results of program reviews and 
evaluations so that the State advisory 
council may perform its duties under 
section 332(f)(7) of the Act. 

NOTE TO § 461.46: In addition to the Adult 
Education State-administered Basic Grant 
Program in this part 461, State-administered 
adult education programs include the State- 
administered Workplace Literacy Program 
(See 34 CFR part 462) and the State-adminis-
tered English Literacy Program (See 34 CFR 
part 463). 

(Approved by the Office of Management and 
Budget under control number 1830–0501) 

(Authority: 20 U.S.C. 1205a(f)(7) and 1207a) 

Subpart F—What are the Adminis-
trative Responsibilities of a 
State? 

§ 461.50 What are a State’s responsibil-
ities regarding a State advisory 
council on adult education and lit-
eracy? 

(a) A State that receives funds under 
section 313 of the Act may— 

(1) Establish a State advisory council 
on adult education and literacy; or 

(2) Designate an existing body as the 
State advisory council. 

(b) If a State elects to establish or 
designate a State advisory council on 
adult education, the following provi-
sions apply: 

(1) The State advisory council must 
comply with §§ 461.51 and 461.52. 

(2) Members to the State advisory 
council must be appointed by, and be 
responsible to, the Governor. The Gov-
ernor shall appoint members in accord-
ance with section 332(e) of the Act. 

(3) Costs incurred for a State advi-
sory council that are paid for with 
funds under this part must be counted 
as part of the allowable State adminis-
trative costs under the Act. 

(4) The Governor of the State shall 
determine the amount of funding avail-
able to a State advisory council. 

(5) A State advisory council’s staffing 
may include professional, technical, 
and clerical personnel as may be nec-
essary to enable the council to carry 
out its functions under the Act. 

(6) Members of a State advisory coun-
cil and its staff, while serving on the 
business of the council, may receive 
subsistence, travel allowances, and 
compensation in accordance with State 
law and regulations and State prac-
tices applicable to persons performing 
comparable duties and services. 

(Authority: 20 U.S.C. 1205a(a)(1), (d)(1), (e)) 

§ 461.51 What are the membership re-
quirements of a State advisory 
council? 

(a)(1) The membership of a State ad-
visory council must be broadly rep-
resentative of citizens and groups with-
in the State having an interest in adult 
education and literacy. The council 
must consist of— 

(i) Representatives of public edu-
cation; 

(ii) Representatives of private and 
public sector employment; 

(iii) Representatives of recognized 
State labor organizations; 

(iv) Representatives of private lit-
eracy organizations, voluntary literacy 
organizations, and community-based 
literacy organizations; 

(v) The Governor of a State, or the 
designee of the Governor; 

(vi) Representatives of— 
(A) The SEA; 
(B) The State job training agency; 
(C) The State human services agency; 
(D) The State public assistance agen-

cy; 
(E) The State library program; and 
(F) The State economic development 

agency; 
(vii) Officers of the State government 

whose agencies provide funding for lit-
eracy services or who may be des-
ignated by the Governor or the Chair-
person of the council to serve whenever 
matters within the jurisdiction of the 
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agency headed by such an officer are to 
be considered by the council; and 

(viii) Classroom teachers who have 
demonstrated outstanding results in 
teaching children or adults to read. 

(2) The State shall ensure that there 
is appropriate representation on the 
State advisory council of— 

(i) Urban and rural areas; 
(ii) Women; 
(iii) Persons with disabilities; and 
(iv) Racial and ethnic minorities. 
(b)(1) A State shall certify to the Sec-

retary the establishment of, and mem-
bership of, its State advisory council. 

(2) The certification must be sub-
mitted to the Secretary prior to the be-
ginning of any program year in which 
the State desires to receive a grant 
under the Act. 

(c) Members must be appointed for 
fixed and staggered terms and may 
serve until their successors are ap-
pointed. Any vacancy in the member-
ship of the council must be filled in the 
same manner as the original appoint-
ment. Any member of the council may 
be removed for cause in accordance 
with procedures established by the 
council. 

(Approved by the Office of Management and 
Budget under control number 1830–0501) 

(Authority: 20 U.S.C. 1205a (a)(1), (b), (c), and 
(e)) 

§ 461.52 What are the responsibilities 
of a State advisory council? 

(a) Subject to paragraphs (b) and (c) 
of this section, the State advisory 
council shall determine its own proce-
dures, staffing needs (subject to fund-
ing levels authorized by the Governor 
of the State), and the number, time, 
place, and conduct of meetings. 

(b) The State advisory council shall 
meet at least four times each year. At 
least one of those meetings must pro-
vide an opportunity for the genral pub-
lic to express views concerning adult 
education in the State. 

(c) One member more than one-half 
of the members on the council con-
stitute a quorum for the purpose of 
transmitting recommendations and 
proposals to the Governor of the State, 
but a lesser number of members may 
constitute a quorum for other pur-
poses. 

(d) A State advisory council shall— 

(1) Meet with the State agencies re-
sponsible for literacy training during 
the planning year to advise on the de-
velopment of a State plan for literacy 
and for adult education that fulfills the 
literacy and adult educations needs of 
the State, especially with respect to 
the needs of the labor market, eco-
nomic development goals, and the 
needs of the individuals in the State; 

(2) Advise the Governor, the SEA, 
and other State agencies concerning— 

(i) The development and implementa-
tion of measurable State literacy and 
adult education goals consistent with 
section 342(c)(2) of the Act, especially 
with respect to— 

(A) Improving levels of literacy in 
the State by ensuring that all appro-
priate State agencies have specific ob-
jectives and strategies for those goals 
in a comprehensive approach; 

(B) Improving literacy programs in 
the State; and 

(C) Fulfilling the long-term literacy 
goals of the State; 

(ii) The coordination and monitoring 
of State literacy training programs in 
order to progress toward the long-term 
literacy goals of the State; 

(iii) The improvement of the quality 
of literacy programs in the State by 
supporting the integration of services, 
staff training, and technology-based 
learning and the integration of re-
sources of literacy programs conducted 
by various agencies of State govern-
ment; and 

(iv) Private sector initiatives that 
would improve adult education pro-
grams and literacy programs, espe-
cially through public-private partner-
ships; 

(3) Review and comment on the plan 
submitted pursuant to section 356(h) of 
the Act and submit those comments to 
the Secretary; 

(4) Measure progress on meeting the 
goals and objectives established pursu-
ant to paragraph (d)(2)(i) of this sec-
tion; 

(5) Recommend model systems for 
implementing and coordinating State 
literacy programs for replication at the 
local level; 

(6) Develop reporting requirements, 
standards for outcomes, performance 
measures, and program effectiveness in 
State program that are consistent with 
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those proposed by the Federal Inter-
agency Task Force on Literacy; and 

(7)(i) Approve the plan for the pro-
gram reviews and evaluations required 
in section 352 of the Act and § 461.46 and 
participate in implementing and dis-
seminating the program reviews and 
evaluations. In approving the plan for 
the program reviews and evaluations, 
the State advisory council shall ensure 
that persons knowledgeable of the 
daily operation of adult education pro-
grams are involved; 

(ii) Advise the Governor, the State 
legislature, and the general public of 
the State with respect to the findings 
of the program reviews and evalua-
tions; and 

(iii) Include in any reports of the pro-
gram reviews and evaluations the 
council’s comments and recommenda-
tions. 

(Approved by the Office of Management and 
Budget under control number 1830–0501) 

(Authority: 20 U.S.C. 1205a (d) and (f), 
1206a(a)(3)(B)) 

§ 461.53 May a State establish an advi-
sory body other than a State advi-
sory council? 

(a) A State may establish an advisory 
body that is funded solely from non- 
Federal sources. 

(b) The advisory body described in 
paragraph (a) of this section is not re-
quired to comply with the require-
ments of section 332 of the Act and this 
part. 

(c) The non-Federal funds used to 
support the advisory body may not be 
included in the non-Federal share of 
expenditures described in § 461.41(c). 

(Authority: 20 U.S.C. 1205a and 1209) 

PART 464—STATE LITERACY 
RESOURCE CENTERS PROGRAM 

Subpart A—General 

Sec. 
464.1 What is the State Literacy Resource 

Centers Program? 
464.2 Who is eligible for a grant? 
464.3 What kinds of activities may be as-

sisted? 
464.4 What regulations apply? 
464.5 What definitions apply? 

Subpart B—How Does a State Apply for a 
Grant? 

464.10 How do States apply? 
464.11 What must an application contain? 
464.12 How may States agree to develop a 

regional center? 

Subpart C—How Does the Secretary Make 
a Grant to a State? 

464.20 What payment does the Secretary 
make? 

464.21 May the Secretary require a State to 
participate in a regional center? 

464.22 May a State participating in a re-
gional center use part of its allotment 
for a State center? 

Subpart D—How Does a State Award 
Contracts? 

464.30 With whom must a State contract to 
establish a State literacy resource cen-
ter? 

464.31 Who may not review a proposal for a 
contract? 

464.32 How is a regional literacy resource 
center established and operated? 

Subpart E—What Post-Award Conditions 
Must Be Met by a State? 

464.40 May a State use funds to establish a 
State advisory council? 

464.41 What alternative uses may be made 
of equipment? 

464.42 What limit applies to purchasing 
computer hardware and software? 

AUTHORITY: 20 U.S.C. 1208aa, unless other-
wise noted. 

SOURCE: 57 FR 24100, June 5, 1992, unless 
otherwise noted. 

Subpart A—General 

§ 464.1 What is the State Literacy Re-
source Centers Program? 

The State Literacy Resource Centers 
Program assists State and local public 
and private nonprofit efforts to elimi-
nate illiteracy through a program of 
State literacy resource center grants 
to— 

(a) Stimulate the coordination of lit-
eracy services; 

(b) Enhance the capacity of State and 
local organizations to provide literacy 
services; and 

(c) Serve as a reciprocal link between 
the National Institute for Literacy and 
service providers for the purpose of 
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sharing information, data, research, 
and expertise and literacy resources. 

(Authority: 20 U.S.C. 1208aa(a)) 

§ 464.2 Who is eligible for a grant? 

States are eligible to receive grants 
under this part. 

(Authority: 20 U.S.C. 1208aa(c)) 

§ 464.3 What kinds of activities may be 
assisted? 

(a) The Secretary makes grants 
under this part for purposes of estab-
lishing a network of State or regional 
adult literacy resource centers. 

(b) Each State shall use funds pro-
vided under this part to conduct activi-
ties to— 

(1) Improve and promote the diffusion 
and adoption of state-of-the-art teach-
ing methods, technologies, and pro-
gram evaluations; 

(2) Develop innovative approaches to 
the coordination of literacy services 
within and among States and with the 
Federal Government; 

(3) Assist public and private agencies 
in coordinating the delivery of literacy 
services; 

(4) Encourage government and indus-
try partnerships, including partner-
ships with small businesses, private 
nonprofit organizations, and commu-
nity-based organizations; 

(5) Encourage innovation and experi-
mentation in literacy activities that 
will enhance the delivery of literacy 
services and address emerging prob-
lems; 

(6) Provide technical and policy as-
sistance to State and local govern-
ments and service providers to improve 
literacy policy and programs and ac-
cess to those programs; 

(7) Provide training and technical as-
sistance to literacy instructors in read-
ing instruction and in— 

(i) Selecting and making the most ef-
fective use of state-of-the-art meth-
odologies, instructional materials, and 
technologies such as— 

(A) Computer-assisted instruction; 
(B) Video tapes; 
(C) Interactive systems; and 
(D) Data link systems; or 
(ii) Assessing learning style, screen-

ing for learning disabilities, and pro-

viding individualized remedial reading 
instruction; or 

(8) Encourage and facilitate the 
training of full-time professional adult 
educators. 

(Authority: 20 U.S.C. 1208aa(b), (d)) 

§ 464.4 What regulations apply? 
The following regulations apply to 

the State Literacy Resource Centers 
Program: 

(a) The regulations in this part 464. 
(b) The regulations in 34 CFR part 

460. 

(Authority: 20 U.S.C. 1208aa) 

§ 464.5 What definitions apply? 
The definitions in 34 CFR part 460 

apply to this part. 

(Authority: 20 U.S.C. 1208aa) 

Subpart B—How Does a State 
Apply for a Grant? 

§ 464.10 How do States apply? 
(a) The Governor of a State may sub-

mit an application to the Secretary for 
a grant for a State adult literacy re-
source center. 

(b) The Governors of a group of 
States may submit an application to 
the Secretary for a grant for a regional 
adult literacy resource center. 

(c) A State may apply for and receive 
both a grant for a State adult literacy 
resource center and, as part of a group 
of States, a grant for a regional adult 
literacy resource center. 

(d) If appropriate, a State shall ob-
tain the review and comments of the 
State council on the application. 

(e) An approved application remains 
in effect during the period of the State 
plan under 34 CFR part 461. 

(f) Through a notice published in the 
FEDERAL REGISTER, the Secretary sets 
an annual deadline before which a 
State may submit a new application or 
an amendment to its existing applica-
tion. 

(Authority: 20 U.S.C. 1208aa(h)) 

§ 464.11 What must an application con-
tain? 

An application must describe how the 
State or group of States will— 
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(a) Develop a literacy resource center 
or expand an existing literacy resource 
center; 

(b) Provide services and activities 
with the assistance provided under this 
part; 

(c) Ensure access to services of the 
center for the maximum participation 
of all public and private programs and 
organizations providing or seeking to 
provide basic skills instruction, includ-
ing local educational agencies, agen-
cies responsible for corrections edu-
cation, service delivery areas under the 
Job Training Partnership Act, welfare 
agencies, labor organizations, busi-
nesses, volunteer groups, and commu-
nity-based organizations; 

(d) Address the measurable goals for 
improving literacy levels as set forth 
in the plan submitted under section 342 
of the Act; and 

(e) Develop procedures for the coordi-
nation of literacy activities for state-
wide and local literacy efforts con-
ducted by public and private organiza-
tions, and for enhancing the systems of 
service delivery. 

(Approved by the Office of Management and 
Budget under control number 1830–0501) 

(Authority: 20 U.S.C. 1208aa(h)) 

§ 464.12 How may States agree to de-
velop a regional center? 

A group of States may enter into an 
interstate agreement to develop and 
operate a regional adult literacy re-
source center for purposes of receiving 
assistance under this part if the States 
determine that a regional approach is 
more appropriate for their situation. 

(Authority: 20 U.S.C. 1208aa(j)(1)) 

Subpart C—How Does the Sec-
retary Make a Grant to a 
State? 

§ 464.20 What payment does the Sec-
retary make? 

(a)(1) From sums available for pur-
poses of making grants under this part 
for any fiscal year, the Secretary allots 
to each State, that has an application 
approved under §§ 464.10–464.11, an 
amount that bears the same ratio to 
those sums as the amount allotted to 
the State under section 313(b) of the 
Act for the purpose of making grants 

under section 321 of the Act bears to 
the aggregate amount allotted to all 
States under that section for that pur-
pose. 

(2) In applying the formula in section 
313(b) of the Act to calculate grants 
under this part, the Secretary counts 
the number of adults only in States 
that have approved applications under 
this part. 

(b)(1) The Secretary pays to each 
State the Federal share of the cost of 
activities described in the application. 

(2) For purposes of this section, the 
Federal share— 

(i) For each of the first two fiscal 
years in which the State receives funds 
under this part, may not exceed 80 per-
cent; 

(ii) For each of the third and fourth 
fiscal years in which the State receives 
funds under this part, may not exceed 
70 percent; and 

(iii) For the fifth and each succeeding 
year in which the State receives funds 
under this part, may not exceed 60 per-
cent. 

(3) If a State receives funds under 
this part for participation in a regional 
center, the State is required to provide 
only 50 percent of the non-Federal 
share under paragraph (b)(2) of this sec-
tion. 

(4) The non-Federal share of pay-
ments under this section may, in ac-
cordance with 34 CFR 80.24, be in cash 
or in kind, fairly evaluated, including 
plant, equipment, or services. 

(Authority: 20 U.S.C. 1208aa(c)(1), (i), (j)(2)) 

§ 464.21 May the Secretary require a 
State to participate in a regional 
center? 

(a) If, in any fiscal year, a State’s al-
lotment under this part is less than 
$100,000, the Secretary may designate 
that State to receive the funds only as 
part of a regional center. 

(b) Paragraph (a) of this section does 
not apply to a State— 

(1) That demonstrates, in its applica-
tion to the Secretary, that the total 
amount of Federal, State, local, and 
private funds expended to carry out the 
purposes of this part would equal or ex-
ceed $100,000; or 
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(2) That will use its funds to expand 
an existing State literacy resource cen-
ter that meets the purposes of the Act 
and the requirements in this part. 

(Authority: 20 U.S.C. 1208aa(j)(3), (4)) 

§ 464.22 May a State participating in a 
regional center use part of its allot-
ment for a State center? 

In any fiscal year in which 
§ 464.20(b)(3) applies, the Secretary may 
allow certain States that receive funds 
as part of a regional center to reserve 
a portion of those funds for a State 
adult literacy resource center under 
this part. 

(Authority: 20 U.S.C. 1208aa(j)(5)) 

Subpart D—How Does a State 
Award Contracts? 

§ 464.30 With whom must a State con-
tract to establish a State literacy re-
source center? 

(a) To establish a new State literacy 
resource center, the Governor of each 
State that receives funds under this 
part shall contract on a competitive 
basis with— 

(1) The SEA; 
(2) One or more local educational 

agencies; 
(3) A State office on literacy; 
(4) A volunteer organization; 
(5) A community-based organization; 
(6) An institution of higher edu-

cation; or 
(7) Another non-profit entity. 
(b) Paragraph (a) of this section does 

not apply to funds under this part that 
a State uses to expand an existing 
State literacy resource center. 

(Authority: 20 U.S.C. 1208aa(c)(2)) 

§ 464.31 Who may not review a pro-
posal for a contract? 

A party participating in a competi-
tion under § 464.30 may not review its 
own proposal for a contract or any pro-
posal of a competitor for that contract. 

(Authority: 20 U.S.C. 1208aa(c)(2)) 

§ 464.32 How is a regional literacy re-
source center established and oper-
ated? 

(a) The States that participate in a 
regional literacy resource center shall 

agree on how the center is to be estab-
lished and operated. 

(b) Subject to the requirements of 
the Act and the regulations in this 
part, the States have discretion to de-
termine how to establish and operate 
the regional center. 

(Authority: 20 U.S.C. 1208aa (h) and (j)) 

Subpart E—What Post-Award Con-
ditions Must Be Met by a 
State? 

§ 464.40 May a State use funds to es-
tablish a State advisory council? 

(a) Each State receiving funds under 
this part may use up to five percent of 
those funds— 

(1) To establish and support a State 
advisory council on adult education 
and literacy under section 332 of the 
Act and 34 CFR 461.50–461.52; or 

(2) To support an established State 
council to the extent that the State 
council meets the requirements of sec-
tion 332 of the Act and 34 CFR 461.50– 
461.52. 

(b) Each State receiving funds under 
this section to establish or support a 
State council under section 332 of the 
Act shall provide matching funds on a 
dollar-for-dollar basis. 

(Authority: 20 U.S.C. 1208aa(g)) 

§ 464.41 What alternative uses may be 
made of equipment? 

Equipment purchased under this 
part, when not being used to carry out 
the provisions of this part, may be used 
for other instructional purposes if— 

(a) The acquisition of the equipment 
was reasonable and necessary for the 
purpose of conducting a properly de-
signed project or activity under this 
part; 

(b) The equipment is used after reg-
ular program hours or on weekends; 
and 

(c) The other use is— 
(1) Incidental to the use of the equip-

ment under this part; 
(2) Does not interfere with the use of 

the equipment under this part; and 
(3) Does not add to the cost of using 

the equipment under this part. 

(Authority: 20 U.S.C. 1208aa(e)) 
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§ 464.42 What limit applies to pur-
chasing computer hardware and 
software? 

Not more than ten percent of funds 
received under any grant under this 
part may be used to purchase computer 
hardware or software. 

(Authority: 20 U.S.C. 1208aa(f)) 

PART 472—NATIONAL WORKPLACE 
LITERACY PROGRAM 

Subpart A—General 

Sec. 
472.1 What is the National Workplace Lit-

eracy Program? 
472.2 Who is eligible for an award? 
472.3 What activities may the Secretary 

fund? 
472.4 What regulations apply? 
472.5 What definitions apply? 

Subpart B [Reserved] 

Subpart C—How Does the Secretary Make 
an Award? 

472.20 What priorities may the Secretary es-
tablish? 

472.21 How does the Secretary evaluate an 
application? 

472.22 What selection criteria does the Sec-
retary use? 

472.23 What additional factor does the Sec-
retary consider? 

Subpart D—What Conditions Must be Met 
After an Award? 

472.30 What are the reporting requirements? 
472.31 What are the evaluation require-

ments? 
472.32 What other requirements must be 

met under this program? 
472.33 How must projects that serve adults 

with limited English proficiency provide 
for the needs of those adults? 

472.34 Under what circumstances may a 
project continue if a partner withdraws? 

AUTHORITY: 20 U.S.C. 1211(a), unless other-
wise noted. 

SOURCE: 54 FR 34418, Aug. 18, 1989, unless 
otherwise noted. Redesignated at 57 FR 24091, 
June 5, 1992. 

Subpart A—General 

§ 472.1 What is the National Workplace 
Literacy Program? 

The National Workplace Literacy 
Program provides assistance for dem-

onstration projects that teach literacy 
skills needed in the workplace through 
exemplary education partnerships be-
tween business, industry, or labor orga-
nizations and educational organiza-
tions. 

(Authority: 20 U.S.C. 1211(a)(1)) 

§ 472.2 Who is eligible for an award? 

(a) Awards are provided to exemplary 
partnerships between— 

(1) A business, industry, or labor or-
ganization, or private industry council; 
and 

(2) A State educational agency 
(SEA), local educational agency (LEA), 
institution of higher education, or 
school (including an area vocational 
school, an employment and training 
agency, or a community-based organi-
zation). 

(b) A partnership shall include as 
partners at least one entity from para-
graph (a)(1) of this section and at least 
one entity from paragraph (a)(2) of this 
section, and may include more than 
one entity from each group. 

(c)(1) The partners shall apply jointly 
to the Secretary for funds. 

(2) The partners shall enter into an 
agreement, in the form of a single doc-
ument signed by all partners, desig-
nating one member of the partnership 
as the applicant and the grantee. The 
agreement must also detail the role 
each partner plans to perform, and 
must bind each partner to every state-
ment and assurance made in the appli-
cation. 

(Authority: 20 U.S.C. 1211(a)(4)(A)) 

§ 472.3 What activities may the Sec-
retary fund? 

The Secretary provides grants or co-
operative agreements to projects de-
signed to improve the productivity of 
the workforce through improvement of 
literacy skills in the workplace by— 

(a) Providing adult literacy and other 
basic skills services and activities; 

(b) Providing adult secondary edu-
cation services and activities that may 
lead to the completion of a high school 
diploma or its equivalent; 

(c) Meeting the literacy needs of 
adults with limited English pro-
ficiency; 
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(d) Upgrading or updating basic skills 
of adult workers in accordance with 
changes in workplace requirements, 
technology, products, or processes; 

(e) Improving the competency of 
adult workers in speaking, listening, 
reasoning, and problem solving; or 

(f) Providing educational counseling, 
transportation, and child care services 
for adult workers during nonworking 
hours while the workers participate in 
the project. 

(Authority: 20 U.S.C. 1211(a)(3)) 

§ 472.4 What regulations apply? 
The following regulations apply to 

the National Workplace Literacy Pro-
gram: 

(a) The regulations in this part 472. 
(b) The regulations in 34 CFR part 

425. 

(Authority: 20 U.S.C. 1211(a)) 

§ 472.5 What definitions apply? 
(a) The definitions in 34 CFR 460.4 

apply to this part. 
(b) The following definitions also 

apply to this part: 
Adult worker means an individual who 

has attained 16 years of age or who is 
beyond the age of compulsory school 
attendance under State law, and whose 
receipt of project services is expected 
to result in new employment, enhanced 
skills related to continued employ-
ment, career advancement, or in-
creased productivity. 

Area vocational school means— 
(1) A specialized high school used ex-

clusively or principally for the provi-
sion of vocational education to individ-
uals who are available for study in 
preparation for entering the labor mar-
ket; 

(2) The department of a high school 
exclusively or principally used for pro-
viding vocational education in no less 
than five different occupational fields 
to individuals who are available for 
study in preparation for entering the 
labor market; 

(3) A technical institute or voca-
tional school used exclusively or prin-
cipally for the provision of vocational 
education to individuals who have 
completed or left high school and who 
are available for study in preparation 
for entering the labor market; or 

(4) The department or division of a 
junior college or community college or 
university operating under the policies 
of the State board and that provides 
vocational education in no less than 
five different occupational fields lead-
ing to immediate employment but not 
necessarily leading to a baccalaureate 
degree, if, in the case of a school, de-
partment, or division described in para-
graphs (3) and (4) of this definition it 
admits as regular students both indi-
viduals who have completed high 
school and individuals who have left 
high school. 

(Authority: 20 U.S.C. 2471) 

Business and industry organizations in-
clude, but are not limited to— 

(1) For-profit businesses or industrial 
concerns; 

(2) Nonprofit businesses or industrial 
concerns, such as hospitals and nursing 
homes; 

(3) Associations of business and in-
dustry organizations, such as local or 
State Chambers of Commerce; 

(4) Associations of private industry 
councils; and 

(5) Educational associations—such as 
the American Association for Adult 
and Continuing Education, the Amer-
ican Council on Education, the Na-
tional Association for Bilingual Edu-
cation, the National Association of 
Independent Colleges and Universities, 
or the National Association of Tech-
nical and Trade Schools. 

Contractor means an individual or or-
ganization other than a partner that 
provides specific and limited services, 
equipment, or supplies to a partnership 
under a contractual agreement. 

Employment and training agency in-
cludes any nonprofit agency that pro-
vides—as a substantial portion of its 
activity—employment and training 
services, either directly or through 
contract. 

Helping organization means an entity 
other than a partner that voluntarily 
assists a partnership by providing serv-
ices, technical assistance, or cash or 
in-kind contributions to the project. 
Helping organizations may not be re-
cipients of funds from partners or serve 
as contractors. 

Partner means an entity included in 
the list of entities in § 472.2(a) (1) or (2). 
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Private industry council means the pri-
vate industry council established under 
section 102 of the Job Training Part-
nership Act (29 U.S.C. 1512). 

Project director means the person with 
day-to-day operational responsibility 
for the project. 

Site means an entity other than a 
partner that participates in a project 
by providing adult workers to be 
trained and, at the site’s option, space 
for this training. A site may not be a 
recipient of funds from partners or 
serve as a contractor. 

Small business means a business enti-
ty that— 

(1) Is organized for profit, with a 
place of business located in the United 
States and that makes a significant 
contribution to the U.S. economy 
through payment of taxes or use of 
American products, materials, or labor, 
or both; and 

(2) May be in the legal form of an in-
dividual proprietorship, partnership, 
corporation, joint venture, association, 
trust or a cooperative, except that if 
the form is a joint venture, there can 
be no more than 49 percent participa-
tion by foreign business entities in the 
joint venture; and 

(3) Meets the requirements found in 
13 CFR part 121 concerning Standard 
Industrial Classification codes and size 
standards. 

(Authority: 20 U.S.C. 1211(a)) 

[54 FR 34418, Aug. 18, 1989. Redesignated at 57 
FR 24091, June 5, 1992, and amended at 59 FR 
1443, Jan. 10, 1994] 

Subpart B [Reserved] 

Subpart C—How Does the 
Secretary Make an Award? 

§ 472.20 What priorities may the Sec-
retary establish? 

(a) The Secretary may announce 
through one or more notices published 
in the FEDERAL REGISTER the priorities 
for this program, if any, from the types 
of projects described in paragraph (b) 
of this section. 

(b) Priority may be given to projects 
training adult workers who have inad-
equate basic skills and who— 

(1) Are currently unable to perform 
their jobs effectively or are ineligible 

for career advancement due to an iden-
tified lack of basic skills; 

(2) Are employed in industries retool-
ing with high technology and for whom 
training in basic skills is expected to 
result in continued employment; 

(3) Require training in English-as-a- 
second-language in order to increase 
productivity, to continue employment, 
or to be eligible for career advance-
ment; or 

(4) Are employed in an industry ad-
versely impacted by competitiveness in 
the world economy and for whom train-
ing is expected to result in the in-
creased competitiveness of that indus-
try in world markets. 

(Authority: 20 U.S.C. 1211(a)) 

[54 FR 34418, Aug. 18, 1989. Redesignated and 
amended at 57 FR 24091, 24102, June 5, 1992; 59 
FR 1443, Jan. 10, 1994] 

§ 472.21 How does the Secretary evalu-
ate an application? 

(a) The Secretary evaluates an appli-
cation on the basis of the criteria in 
§ 472.22. 

(b) The Secretary may award up to 
100 points, including a reserved 10 
points to be distributed in accordance 
with paragraph (d) of this section, 
based on the criteria in § 472.22. 

(c) Subject to paragraph (d) of this 
section, the maximum possible score 
for each criterion is indicated in paren-
theses. 

(d) For each competition as an-
nounced through a notice published in 
the FEDERAL REGISTER, the Secretary 
may assign the reserved points among 
the criteria in § 472.22. 

(e) In addition to the points to be 
awarded based on the criteria in 
§ 472.22, the Secretary awards five 
points to applications from partner-
ships that include as a partner a small 
business that has signed the partner-
ship agreement. 

(Authority: 20 U.S.C. 1211(a)) 

[54 FR 34418, Aug. 18, 1989. Redesignated at 57 
FR 24091, June 5, 1992, and amended at 59 FR 
1443, Jan. 10, 1994] 

§ 472.22 What selection criteria does 
the Secretary use? 

The Secretary uses the following cri-
teria to evaluate an application: 
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(a) Program factors. (15 points) The 
Secretary reviews each application to 
determine the extent to which the 
project— 

(1) Demonstrates a strong relation-
ship between skills taught and the lit-
eracy requirements of actual jobs, es-
pecially the increased skill require-
ments of the changing workplace; 

(2) Is targeted to adults with inad-
equate skills for whom the training de-
scribed is expected to mean new em-
ployment, continued employment, ca-
reer advancement, or increased produc-
tivity; 

(3) Includes support services, based 
on cooperative relationships within the 
partnership and from helping organiza-
tions, necessary to reduce barriers to 
participation by adult workers. Sup-
port services could include educational 
counseling, transportation, and child 
care during non-working hours while 
adult workers are participating in a 
project; 

(4) Demonstrates the active commit-
ment of all partners to accomplishing 
project goals; and 

(5) Focuses on improving perform-
ance in jobs or job functions that have 
a broad representation within the Na-
tion’s workforce so that the products 
can be adapted for use by similar work-
places across the Nation. 

(b) Extent of need for the project. (10 
points) (1) The extent to which the 
project will focus on demonstrated 
needs for workplace literacy training 
of adult workers; 

(2) The adequacy of the applicant’s 
documentation of the needs to be ad-
dressed by the project; 

(3) How those needs will be met by 
the project; and 

(4) The benefits to adult workers and 
their industries that will result from 
meeting those needs. 

(c) Quality of training. (15 points) The 
Secretary reviews each application to 
determine the quality of the training 
to be provided by the project, including 
the extent to which the project will— 

(1) Develop or use curriculum mate-
rials for adults based on literacy skills 
needed in the workplace; 

(2) Use individualized educational 
plans developed jointly by instructors 
and adult learners; 

(3) Take place in a readily accessible 
environment conducive to adult learn-
ing; 

(4) Provide training through the part-
ner classified under § 472.2(a)(2), unless 
transferring this activity to the part-
ner classified under § 472.2(a)(1) is nec-
essary and reasonable within the 
framework of the project; and 

(5) Provide, and document for others, 
a program of training for staff includ-
ing, but not limited to, techniques of 
curriculum development and special 
methods of teaching that are appro-
priate for workplace environments. 

(d) Plan of operation. (15 points) (1) 
The quality of the project design, espe-
cially the establishment of measurable 
objectives for the project that are 
based on the project’s overall goals; 

(2) The extent to which the plan of 
management is effective and ensures 
proper and efficient administration of 
the project, and includes— 

(i) A description of the respective 
roles of each member of the partner-
ship in carrying out the plan; 

(ii) A description of the activities to 
be carried out by any contractors 
under the plan; 

(iii) A description of the respective 
roles, including any cash or in-kind 
contributions, of helping organizations; 

(iv) A description of the respective 
roles of any sites; and 

(v) A realistic time table for accom-
plishing project objectives; 

(3) How well the objectives of the 
project relate to the purposes of the 
program; 

(4) The quality of the applicant’s plan 
to use its resources and personnel to 
achieve each objective; and 

(5) How the applicant will ensure 
that project participants, who are oth-
erwise eligible to participate, are se-
lected without regard to race, color, 
national origin, gender, age, or handi-
capping condition. 

(e) Applicant’s experience and quality 
of key personnel. (8 points) (1) The Sec-
retary reviews each application to de-
termine the extent of the applicant’s 
experience in providing literacy serv-
ices to working adults. 

(2) The Secretary reviews each appli-
cation to determine the quality of key 
personnel the applicant plans to use on 
the project including— 
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(i) The qualifications, in relation to 
project requirements, of the project di-
rector; 

(ii) The qualifications, in relation to 
project requirements, of each of the 
other key personnel to be used in the 
project; 

(iii) The time that each person re-
ferred to in paragraphs (e)(2) (i) and (ii) 
of this section will commit to the 
project; and 

(iv) How the applicant, as part of its 
nondiscriminatory employment prac-
tices, will ensure that its personnel are 
selected for employment without re-
gard to race, color, national origin, 
gender, age, or handicapping condition. 

(3) To determine personnel qualifica-
tions under paragraphs (e)(2) (i) and (ii) 
of this section, the Secretary con-
siders— 

(i) Experience and training in fields 
related to the objectives of the project; 

(ii) Experience and training in 
project management; and 

(iii) Any other qualifications that 
pertain to the quality of the project. 

(f) Evaluation plan. (10 points) The 
Secretary reviews each application to 
determine the quality of the plan for 
an independent evaluation of the 
project, including the extent to which 
the applicant’s methods of evaluation— 

(1) Are clearly explained and appro-
priate to the project; 

(2) To the extent possible, are objec-
tive and produce data that are quan-
tifiable; 

(3) Identify expected outcomes of the 
participants and how those outcomes 
will be measured; 

(4) Include evaluation of effects on 
job advancement, job performance (in-
cluding, for example, such elements as 
productivity, safety and attendance), 
and job retention; 

(5) Are systematic throughout the 
project period and provide data that 
can be used by the project on an ongo-
ing basis for program improvement; 
and 

(6) Will yield results that can be sum-
marized and submitted to the Sec-
retary for review by the Department’s 
Program Effectiveness Panel. 

NOTE TO § 472.22(f)(6): The Program Effec-
tiveness Panel (PEP) is a mechanism the De-
partment has developed for validating the ef-
fectiveness of educational programs devel-

oped by schools, universities, and other 
agencies. The PEP is composed of experts in 
the evaluation of educational programs and 
in other areas of education, at least two- 
thirds of whom are non-Federal employees 
who are appointed by the Secretary. Regula-
tions governing the PEP are codified in 34 
CFR parts 785–789. Specific criteria for PEP 
review are found in 34 CFR 786.12 or 787.12. 

(g) Budget and cost-effectiveness. (7 
points) 

(1) The budget is adequate to support 
the project; 

(2) Costs are reasonable and nec-
essary in relation to the objectives of 
the project; and 

(3) The applicant has minimized the 
purchase of equipment and supplies in 
order to devote a maximum amount of 
resources to instructional services. 

(h) Demonstration. (5 points) The Sec-
retary reviews each application to de-
termine the quality of the applicant’s 
plan, during the grant period, to dis-
seminate the results of the project, in-
cluding— 

(1) Demonstrating promising prac-
tices used by the project to others in-
terested in implementing these tech-
niques; 

(2) Conducting workshops or deliv-
ering papers at national conferences or 
professional meetings; and 

(3) Making available material that 
will help others implement promising 
practices developed in the project. 

(i) Commitment. (5 points) The Sec-
retary reviews each application to de-
termine the quality of the applicant’s 
plan to institutionalize learning in the 
workplace based on promising prac-
tices demonstrated in the project. In 
making this determination, the Sec-
retary considers— 

(1) The general, but realistic, forecast 
of literacy needs of members of the 
partnership and the capacity of the 
partners; 

(2) Activities that will increase, dur-
ing the grant period, the capacity of 
partners to provide a coherent program 
of learning in the workplace; and 

(3) Activities that will lead to the 
continued provision or expansion of 
work-based literacy services built on 
successful outcomes of the project. For 
example, the partners could— 

(A) Integrate workplace literacy 
services into the long-term planning of 
partner organizations; 
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(B) Create and implement policies 
and practices that encourage worker 
participation in workplace literacy and 
other education and training opportu-
nities; 

(C) Provide training that will enable 
partners to build a capacity to furnish 
necessary workplace literacy services 
in the future; 

(D) Establish relationships within 
the partnership or with other entities 
that will continue provision of nec-
essary workplace literacy services 
after the project ends; or 

(E) Plan, after the project has ended, 
to expand services to other locations, 
divisions, or suppliers of the business 
or industry partners or labor organiza-
tions. 

(Approved by the Office of Management and 
Budget under control numbers 1830–0507 and 
1830–0521) 

(Authority: 20 U.S.C. 1211(a)) 

[54 FR 34418, Aug. 18, 1989. Redesignated at 57 
FR 24091, June 5, 1992, and amended at 59 FR 
1443, Jan. 10, 1994] 

§ 472.23 What additional factor does 
the Secretary consider? 

In addition to the criteria in § 472.22, 
the Secretary may consider whether 
funding a particular applicant would 
improve the geographical distribution 
of projects funded under this program. 

(Authority: 20 U.S.C. 1211(a)) 

Subpart D—What Conditions Must 
Be Met After an Award? 

§ 472.30 What are the reporting re-
quirements? 

(a) A recipient of a grant or coopera-
tive agreement under this program 
shall submit to the Secretary perform-
ance and financial reports. 

(b) These reports must be submitted 
at times required by the Secretary and 
at least semi-annually. 

(c) These reports must contain infor-
mation required by the Secretary. 

(Authority: 20 U.S.C. 1211(a)) 

[59 FR 1444, Jan. 10, 1994] 

§ 472.31 What are the evaluation re-
quirements? 

(a) Each recipient of a grant or coop-
erative agreement under this program 

shall provide and budget for an inde-
pendent evaluation of project activi-
ties. 

(b) The evaluation must be both 
formative and summative in nature. 

(c) The evaluation must be based on 
student learning gains and the effects 
on job advancement, job performance 
(including, for example, such elements 
as productivity, safety, and attend-
ance), and project and product spread 
and transportability. 

(d) A proposed project evaluation de-
sign for the entire project period, ex-
panding on the plans outlined in the 
application pursuant to § 472.22(f), must 
be submitted to the Secretary for re-
view and approval prior to the end of 
the first year of the project period. 

(e) A summary of evaluation activi-
ties and results that can be reviewed 
by the Department’s Program Effec-
tiveness Panel, as described in 34 CFR 
parts 785–789, must be submitted to the 
Secretary during the last year of the 
project period. 

(f) If a grantee cooperates in a Fed-
eral evaluation of its project, the Sec-
retary may determine that the grantee 
fully or partially meets the evaluation 
requirements of this section and the re-
porting requirements in § 472.30. 

NOTE TO § 472.31: As used in § 472.31(c)— 
‘‘Spread’’ means the degree to which— 
(1) Project activities and results are dem-

onstrated to others; 
(2) Technical assistance is provided to oth-

ers to help them replicate project activities 
and results; 

(3) Project activities and results are rep-
licated at other sites; or 

(4) Information and material about or re-
sulting from the project are disseminated; 
and 

‘‘Transportability’’ means the ease by which 
project activities and results may be rep-
licated at other sites, such as through the 
development and use of guides or manuals 
that provide step-by-step directions for oth-
ers to follow in order to initiate similar ef-
forts and reproduce comparable results. 

(Approved by Office of Management and 
Budget under OMB control number 1830–0522) 

(Authority: 20 U.S.C. 1211(a)) 

[59 FR 1444, Jan. 10, 1994] 

§ 472.32 What other requirements must 
be met under this program? 

(a) An applicant shall use funds to 
supplement and not supplant funds 
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otherwise available for the purposes of 
this program. 

(b)(1) The project period may include 
a start-up period, not to exceed six 
months, during which the project is 
being established and prior to the time 
services are provided to adult workers. 

(2) Applicants shall minimize the 
start-up period, if any, proposed for 
their projects. 

(c) [Reserved] 
(d) An award under this program may 

be used to pay— 
(1) 100 percent of the administrative 

costs incurred in establishing a project 
during the start-up period described in 
paragraph (b) of this section by an 
SEA, LEA, or other entity described in 
§ 472.2(a), that receives a grant under 
this part; and 

(2) 70 percent of the costs of a project 
after the start-up period. 

(e) Each recipient of an award under 
this program shall provide for a project 
director. 

(Authority: 20 U.S.C. 1211(a)(2) and (4)(E)) 

[54 FR 34418, Aug. 18, 1989. Redesignated and 
amended at 57 FR 24091, 24102, June 5, 1992. 
Redesignated and amended at 59 FR 1444, 
1445, Jan. 10, 1994] 

§ 472.33 How must projects that serve 
adults with limited English pro-
ficiency provide for the needs of 
those adults? 

(a) Projects serving adults with lim-
ited English proficiency or no English 
proficiency shall provide for the needs 
of these adults by teaching literacy 
skills needed in the workplace. 

(b) Projects may teach workplace lit-
eracy skills— 

(1) To the extent necessary, in the 
native language of these adults; or 

(2) Exclusively in English. 
(c) Projects must be carried out in 

coordination with programs assisted 
under the Bilingual Education Act and 
with bilingual vocational education 
programs under the Carl D. Perkins 
Vocational Education Act. 

(Authority: 20 U.S.C. 1206a(d) and 1211(a)) 

[54 FR 34418, Aug. 18, 1989. Redesignated at 59 
FR 1444, Jan. 10, 1994] 

§ 472.34 Under what circumstances 
may a project continue if a partner 
withdraws? 

(a) A project may continue despite 
the withdrawal of a partner that is un-
able to perform its role as outlined in 
the grant award document if all of the 
following conditions are met: 

(1) Written approval is given by the 
Secretary. 

(2) The partnership continues to meet 
the requirements in § 472.2(b). 

(3) The partnership will be able to 
complete the remainder of the project. 

(4) The partner’s withdrawal will not 
cause a change in the scope or objec-
tives of the grant or cooperative agree-
ment. 

(b) In determining that the condition 
in paragraph (a)(4) of this section is 
satisfied, the Secretary considers such 
factors as whether— 

(1) A similar new partner will sign 
the partnership agreement and agree to 
carry out the role of the withdrawing 
partner as described in the grant agree-
ment; 

(2) One or more of the remaining 
partners will agree to carry out the 
role of the withdrawing partner as de-
scribed in the grant agreement; or 

(3) One or more of the remaining 
partners will expand its activities as 
approved under the grant in order to 
compensate for the activities that 
would have been carried out under the 
grant agreement by the partner that is 
withdrawing without a change in the 
project’s scope or objectives. 

(Authority: 20 U.S.C. 1211(a)) 

[59 FR 1445, Jan. 10, 1994] 

PART 477—STATE PROGRAM ANAL-
YSIS ASSISTANCE AND POLICY 
STUDIES PROGRAM 

Subpart A—General 

Sec. 
477.1 What is the State Program Analsyis 

Assistance and Policy Studies Program? 
477.2 Who is eligible for an award? 
477.3 What activities may the Secretary 

fund? 
477.4 What regulations apply? 
477.5 What definitions apply? 

Subpart B [Reserved] 
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Subpart C—How Does the Secretary Make 
an Award? 

477.20 How does the Secretary evaluate an 
application? 

477.21 What selection criteria does the Sec-
retary use? 

477.22 What additional factors does the Sec-
retary consider? 

AUTHORITY: 20 U.S.C. 1213b(a), unless other-
wise noted. 

SOURCE: 54 FR 34428, Aug. 18, 1989, unless 
otherwise noted. Redesignated at 57 FR 24091, 
June 5, 1992. 

Subpart A—General 
§ 477.1 What is the State Program 

Analysis Assistance and Policy 
Studies Program? 

The State Program Analysis Assist-
ance and Policy Studies Program as-
sists States in evaluating the status 
and progress of adult education in 
achieving the purposes of the Act. 

(Authority: 20 U.S.C. 1213b(a)) 

§ 477.2 Who is eligible for an award? 
(a) Public or private nonprofit agen-

cies, organizations, or institutions are 
eligible for a grant or cooperative 
agreement under this program. 

(b) Business concerns or public or pri-
vate nonprofit agencies, organizations, 
or institutions are eligible for a con-
tract under this program. 

(Authority: 20 U.S.C. 1213b(a)) 

§ 477.3 What activities may the Sec-
retary fund? 

The Secretary may support the fol-
lowing directly or through awards: 

(a) An analysis of State plans and of 
the findings of evaluations conducted 
in accordance with section 352 of the 
Act, with suggestions to State edu-
cational agencies for improvements in 
planning or program operation. 

(b) The provision of an information 
network (in conjunction with the Na-
tional Diffusion Network) on the re-
sults of research in adult education, 
the operation of model or innovative 
programs (including efforts to continue 
activities and services under the pro-
gram after Federal funding has been 
discontinued), successful experiences in 
the planning, administration, and con-
duct of adult education programs, ad-

vances in curriculum and instructional 
practices, and other information useful 
in the improvement of adult education. 

(c) Any other activities, including 
national policy studies, which the Sec-
retary may designate, that assist 
States in evaluating the status and 
progress of adult education in achiev-
ing the purposes of the Act. 

(Authority: 20 U.S.C. 1213b(a)) 

§ 477.4 What regulations apply? 
The following regulations apply to 

the State Program Analysis Assistance 
and Policy Studies Program: 

(a) The Federal Acquisition Regula-
tion (FAR) in 48 CFR chapter 1 and the 
Department of Education Acquisition 
Regulation (EDAR) in 48 CFR chapter 
34 (applicable to contracts). 

(b) The regulations in this part 477. 
(c) The regulations in 34 CFR part 

425. 

(Authority: 20 U.S.C. 1213b(a)) 

§ 477.5 What definitions apply? 
The definitions in 34 CFR 425.4 apply 

to this part. 

(Authority: 20 U.S.C. 1213b(a)) 

Subpart B [Reserved] 

Subpart C—How Does the 
Secretary Make an Award? 

§ 477.20 How does the Secretary evalu-
ate an application? 

(a) The Secretary evaluates an appli-
cation for a grant or cooperative agree-
ment on the basis of the criteria in 
§ 477.21. 

(b) The Secretary may award up to 
100 points, including a reserved 15 
points to be distributed in accordance 
with paragraph (d) of this section, 
based on the criteria in § 477.21. 

(c) Subject to paragraph (d) of this 
section, the maximum possible score 
for each criterion is indicated in paren-
theses. 

(d) For each competition as an-
nounced through a notice published in 
the FEDERAL REGISTER, the Secretary 
may assign the reserved points among 
the criteria in § 477.21. 

(Authority: 20 U.S.C. 1213b(a)) 
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§ 477.21 What selection criteria does 
the Secretary use? 

The Secretary uses the following cri-
teria to evaluate an application: 

(a) Program factors. (10 points) The 
Secretary reviews each application to 
determine how well the objectives of 
the proposed project will assist States 
in evaluating the status and progress 
of their adult education programs. 

(b) Extent of need for the project. (10 
points) The Secretary reviews each ap-
plication to determine the extent to 
which the proposed project meets spe-
cific needs, including consideration 
of— 

(1) The needs addressed by the 
project; 

(2) How the applicant identified those 
needs; 

(3) How those needs relate to project 
objectives; and 

(4) The benefits to be gained by meet-
ing those needs. 

(c) Plan of operation. (20 points) The 
Secretary reviews each aplication to 
determine the quality of the plan of op-
eration for the proposed project, in-
cluding— 

(1) The quality of the design of the 
project; 

(2) The extent to which the plan of 
management is effective and ensures 
proper and efficient administration of 
the project; 

(3) How well the objectives of the 
project relate to the purpose of the pro-
gram; and 

(4) The quality of the applicant’s plan 
to use its resources and personnel to 
achieve each objective. 

(d) Quality of key personnel. (15 
points) (1) The Secretary reviews each 
application to determine the quality of 
key personnel the applicant plans to 
use on the proposed project, includ-
ing— 

(i) The qualifications and experience 
of the project director, if one is to be 
used; 

(ii) The qualifications and experience 
of each of the other key personnel to be 
used on the project; 

(iii) The time that each person re-
ferred to in paragraphs (d)(1)(i) and (ii) 
of this section will commit to the 
project; and 

(iv) How the applicant, as part of its 
nondiscriminatory employment prac-

tices, will ensure that its personnel are 
selected for employment without re-
gard to race, color, national origin, 
gender, age, or handicapping condition. 

(2) To determine personnel qualifica-
tions under paragraphs (d)(1)(i) and (ii) 
of this section, the Secretary con-
siders— 

(i) Experience and training in fields 
related to the objectives of the project; 

(ii) Experience and training in 
project management; and 

(iii) Any other qualifications that 
pertain to the quality of the project. 

(e) Budget and cost effectiveness. (5 
points) The Secretary reviews each ap-
plication to determine the extent to 
which— 

(1) The budget is adequate to support 
the proposed project activities; and 

(2) Costs are necessary and reason-
able in relation to the objectives of the 
project. 

(f) Evaluation plan. (10 points) The 
Secretary reviews each application to 
determine the quality of the evaluation 
plan for the project, including the ex-
tent to which the applicant’s methods 
of evaluation— 

(1) Are appropriate for the project; 
and 

(2) To the extent possible, are objec-
tive and produce data that are quan-
tifiable. 

(g) Adequacy of resources. (5 points) 
The Secretary reviews each application 
to determine the adequacy of the re-
sources that the applicant plans to de-
vote to the project, including facilities, 
equipment, and supplies. 

(h) Dissemination plan. (10 points) The 
Secretary reviews each application to 
determine the quality of the dissemi-
nation plan for the project, including— 

(1) The extent to which the project is 
designed to yield outcomes that can be 
readily disseminated; 

(2) A description of the types of ma-
terials the applicant plans to make 
available and the methods for making 
the materials avialable; and 

(3) Provisions for publicizing the 
findings of the project at the local, 
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State, and national levels, as appro-
priate. 

(Approved by the Office of Management and 
Budget under control number 1830–0013) 

(Authority: 20 U.S.C. 1213b(a)) 

[54 FR 34428, Aug. 18, 1989; 54 FR 46065, Nov. 
1, 1989] 

§ 477.22 What additional factors does 
the Secretary consider? 

In addition to the criteria in § 477.21, 
the Secretary may consider the fol-
lowing factors in making an award: 

(a) Geographic distribution. The Sec-
retary may consider whether funding a 
particular applicant would improve the 
geographical distribution of projects 
funded under this program. 

(b) Variety of approaches. The Sec-
retary may consider whether funding a 
particular applicant would contribute 
to the funding of a variety of ap-
proaches to assisting States in evalu-
ating the status and progress of their 
adult education programs. 

(Authority: 20 U.S.C. 1213b(a)). 

PART 489—FUNCTIONAL LITERACY 
FOR STATE AND LOCAL PRIS-
ONERS PROGRAM 

Subpart A—General 

Sec. 
489.1 What is the Functional Literacy for 

State and Local Prisoners Program? 
489.2 Who is eligible for a grant? 
489.3 What activities may the Secretary 

fund? 
489.4 What regulations apply? 
489.5 What definitions apply? 

Subpart B—How Does One Apply for a 
Grant? 

489.10 How does an eligible entity apply for 
a grant? 

Subpart C—How Does the Secretary Make 
an Award? 

489.20 How does the Secretary evaluate an 
application? 

489.21 What selection criteria does the Sec-
retary use? 

Subpart D—What Conditions Must be Met 
after an Award? 

489.30 What annual report is required? 

AUTHORITY: 20 U.S.C. 1211–2, unless other-
wise noted. 

SOURCE: 57 FR 24105, June 5, 1992, unless 
otherwise noted. 

Subpart A—General 

§ 489.1 What is the Functional Literacy 
for State and Local Prisoners Pro-
gram? 

(a) The Secretary makes grants to el-
igible entities that elect to establish a 
demonstration or system-wide func-
tional literacy program for adult pris-
oners, as described § 489.3. 

(b) Grants under this part may be 
used for establishing, improving, ex-
panding, or carrying out a program, 
and for developing the plans and sub-
mitting the reports required by this 
part. 

(Authority: 20 U.S.C. 1211–2(a), (d)(1)) 

§ 489.2 Who is eligible for a grant? 

A State correctional agency, a local 
correctional agency, a State correc-
tional education agency, or a local cor-
rectional education agency is eligible 
for a grant under this part. 

(Authority: 20 U.S.C. 1211–2(f)(1)) 

§ 489.3 What activities may the Sec-
retary fund? 

(a) To qualify for funding under 
§ 489.1, a functional literacy program 
must— 

(1) To the extent possible, make use 
of advanced technologies, such as 
interactive video- and computer-based 
adult literacy learning: and 

(2) Include— 
(i) A requirement that each person 

incarcerated in the system, prison, jail, 
or detention center who is not func-
tionally literate, except a person de-
scribed in paragraph (b) of this section, 
shall participate in the program until 
the person— 

(A) Achieves functional literacy, or 
in the case of an individual with a dis-
ability, achieves a level of functional 
literacy commensurate with his or her 
ability; 

(B) Is granted parole; 
(C) Completes his or her sentence; or 
(D) Is released pursuant to court 

order; and 
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(ii) A prohibition on granting parole 
to any person described in paragraph 
(a)(2)(i) of this section who refuses to 
participate in the program, unless the 
State parole board determines that the 
prohibition should be waived in a par-
ticular case; and 

(iii) Adequate opportunities for ap-
propriate education services and the 
screening and testing of all inmates for 
functional literacy and disabilities af-
fecting functional literacy, including 
learning disabilities, upon arrival in 
the system or at the prison, jail, or de-
tention center. 

(b) The requirement of paragraph 
(a)(2)(i) does not apply to a person 
who— 

(1) Is serving a life sentence without 
possibility of parole; 

(2) Is terminally ill; or 
(3) Is under a sentence of death. 

(Authority: 20 U.S.C. 1211–2(b)) 

§ 489.4 What regulations apply? 

The following regulations apply to 
the Functional Literacy for State and 
Local Prisoners Program: 

(a) The regulations in this part 489. 
(b) The regulations in 34 CFR 460.3. 

(Authority: 20 U.S.C. 1211–2) 

§ 489.5 What definitions apply? 

(a) The definitions in 34 CFR 460.4 
apply to this part. 

(b) As used in this part— 
Functional literacy means at least an 

eighth grade equivalence, or a func-
tional criterion score, on a nationally 
recognized literacy assessment. 

Local correctional agency means any 
agency of local government that pro-
vides corrections services to incarcer-
ated adults. 

Local correctional education agency 
means any agency of local government, 
other than a local correctional agency, 
that provides educational services to 
incarcerated adults. 

State correctional agency means any 
agency of State government that pro-
vides corrections services to incarcer-
ated adults. 

State correctional education agency 
means any agency of State govern-
ment, other than a State correctional 

agency, that provides educational serv-
ices to incarcerated adults. 

(Authority: 20 U.S.C. 1211–2(f)(2)) 

Subpart B—How Does One Apply 
for a Grant? 

§ 489.10 How does an eligible entity 
apply for a grant? 

An eligible entity may receive a 
grant under this part if the entity sub-
mits an application to the Secretary at 
such time, in such manner, and con-
taining such information as the Sec-
retary may require, including, but not 
limited to, the following: 

(a) An assurance that the entity will 
provide the Secretary such data as the 
Secretary may request concerning the 
cost and feasibility of operating the 
functional literacy programs author-
ized by § 489.1(a), including the annual 
reports required by § 489.30. 

(b) A detailed plan outlining the 
methods by which the provisions of 
§§ 489.1 and 489.3 will be met, including 
specific goals and timetables. 

(Approved by the Office of Management and 
Budget under control number 1830–0512) 

(Authority: 20 U.S.C. 1211–2(d)(2)) 

Subpart C—How Does the 
Secretary Make an Award? 

§ 489.20 How does the Secretary evalu-
ate an application? 

(a) The Secretary evaluates an appli-
cation on the basis of the criteria in 
§ 489.21. 

(b) The Secretary awards up to 100 
points for these criteria, including 15 
points that the Secretary assigns in ac-
cordance with paragraph (d) of this sec-
tion. 

(c) The maximum possible score for 
each criterion is indicated in paren-
theses. 

(d) For each competition under this 
part, the Secretary, in a notice pub-
lished in the FEDERAL REGISTER, as-
signs 15 points among the criteria in 
§ 489.21. 

(Authority: 20 U.S.C. 1211–2) 
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§ 489.21 What selection criteria does 
the Secretary use? 

The Secretary uses the following cri-
teria to evaluate an application: 

(a) Program factors. (15 points) The 
Secretary reviews the application to 
determine the quality of the proposed 
project, including the extent to which 
the application includes— 

(1) A clear description of the services 
to be offered; 

(2) A complete description of the 
methodology to be used, including a 
thorough assessment of all offenders in 
the system and assessments necessary 
to identify offenders with disabilities 
affecting functional literacy; 

(3) Flexibility in the manner that 
services are offered, including the pro-
vision of accessible class schedules; 

(4) A strong relationship between 
skills taught and the literacy and skill 
requirements of the changing work-
place; and 

(5) An innovative approach, such as 
interactive video curriculum or peer 
tutoring that will provide a model that 
is replicable in other correctional fa-
cilities of a similar type or size; and 

(6) Staff in-service education. 
(b) Educational significance. (15 

points) The Secretary reviews each ap-
plication to determine the extent to 
which the applicant proposes— 

(1) Project objectives that contribute 
to the improvement of functional lit-
eracy; 

(2) To use unique and innovative 
techniques to produce benefits that ad-
dress functional literacy problems and 
needs that are of national significance; 
and 

(3) To demonstrate how well those 
national needs will be met by the 
project. 

(c) Plan of operation. (15 points) The 
Secretary reviews each application to 
determine the quality of the plan of op-
eration for the project, including— 

(1) The quality of the design of the 
project; 

(2) The extent to which the project 
includes specific intended outcomes 
that— 

(i) Will accomplish the purposes of 
the program; 

(ii) Are attainable within the project 
period, given the project’s budget and 
other resources; 

(iii) Are susceptible to evaluation; 
(iv) Are objective and measurable; 

and 
(v) For a multi-year project, include 

specific objectives to be met, during 
each budget period, that can be used to 
determine the progress of the project 
toward meeting its intended outcomes; 

(3) The extent to which the plan of 
management is effective and ensures 
proper and efficient administration of 
the project; 

(4) The quality of the applicant’s plan 
to use its resources and personnel to 
achieve each objective and intended 
outcome during the period of Federal 
funding; and 

(5) How the applicant will ensure 
that project participants who are oth-
erwise eligible to participate are se-
lected without regard to race, color, 
national origin, gender, age, or dis-
abling condition. 

(d) Evaluation plan. (15 points) The 
Secretary reviews each application to 
determine the quality of the evaluation 
plan for the project, including the ex-
tent to which the applicant’s methods 
of evaluation— 

(1) Are clearly explained and appro-
priate to the project; 

(2) Will determine how successful the 
project is in meeting its intended out-
comes, including an assessment of the 
effectiveness of the project in improv-
ing functional literacy of prisoners. To 
the extent feasible, the assessment 
must include a one-year post-release 
review, during the grant period, to 
measure the success of the project with 
respect to those prisoners who received 
services and were released. The assess-
ment must involve comparison of the 
project to other existing education and 
training programs or no treatment for 
individuals, as appropriate. The evalua-
tion must be designed to produce find-
ings that, if positive and significant, 
can be used in submission of an appli-
cation to the Department’s Program 
Effectiveness Panel. To assess program 
effectiveness, consideration may be 
given to implementing a random as-
signment evaluation design. (Review 
criteria for the Program Effectiveness 
Panel are provided in 34 CFR 786.12.); 

(3) Provide for an assessment of the 
efficiency of the program’s replication 
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efforts, including dissemination activi-
ties and technical assistance provided 
to other projects; 

(4) Include formative evaluation ac-
tivities to help assess program manage-
ment and improve program operations; 
and 

(5) To the extent possible, are objec-
tive and produce data that are quan-
tifiable. 

(e) Demonstration and dissemination. 
(10 points) The Secretary reviews each 
application to determine the efficiency 
of the plan for demonstrating and dis-
seminating information about project 
activities and results throughout the 
project period, including— 

(1) High quality in the design of the 
demonstration and dissemination plan; 

(2) Identification of target groups and 
provisions for publicizing the project at 
the local, State, and national levels by 
conducting or delivering presentations 
at conferences, workshops, and other 
professional meetings and by preparing 
materials for journal articles, news-
letters, and brochures; 

(3) Provisions for demonstrating the 
methods and techniques used by the 
project to others interested in repli-
cating these methods and techniques, 
such as by inviting them to observe 
project activities; 

(4) A description of the types of ma-
terials the applicant plans to make 
available to help others replicate 
project activities and the methods for 
making the materials available; and 

(5) Provisions for assisting others to 
adopt and successfully implement the 
project or methods and techniques used 
by the project. 

(f) Key personnel. (5 points) 
(1) The Secretary reviews each appli-

cation to determine the quality of key 
personnel the applicant plans to use on 
the project, including— 

(i) The qualifications, in relation to 
the objectives and planned outcomes of 
the project, of the project director; 

(ii) The qualifications, in relation to 
the objectives and planned outcomes of 
the project, of each of the other key 
personnel to be used in the project, in-
cluding any third-party evaluator; 

(iii) The time that each person re-
ferred to in paragraphs (f)(1) (i) and (ii) 
of this section will commit to the 
project; and 

(iv) How the applicant, as part of its 
nondiscriminatory employment prac-
tices, will ensure that its personnel are 
selected for employment without re-
gard to race, color, national origin, 
gender, age, or disabling condition. 

(2) To determine personnel qualifica-
tions under paragraphs (f)(1) (i) and (ii) 
of this section, the Secretary considers 
experience and training in project 
management and in fields related to 
the objectives and planned outcomes of 
the project. 

(g) Budget and cost effectiveness. (5 
points) The Secretary reviews each ap-
plication to determine the extent to 
which the budget— 

(1) Is cost effective and adequate to 
support the project activities; 

(2) Contains costs that are reasonable 
and necessary in relation to the objec-
tives of the project; and 

(3) Proposes using non-Federal re-
sources available from appropriate em-
ployment, training, and education 
agencies in the State to provide project 
services and activities and to acquire 
project equipment and facilities. 

(h) Adequacy of resources and commit-
ment. (5 points) 

(1) The Secretary reviews each appli-
cation to determine the extent to 
which the applicant plans to devote 
adequate resources to the project. The 
Secretary considers the extent to 
which— 

(i) Facilities that the applicant plans 
to use are adequate; and 

(ii) Equipment and supplies that the 
applicant plans to use are adequate. 

(2) The Secretary reviews each appli-
cation to determine the applicant’s 
commitment to the project, including 
the extent to which— 

(i) Non-Federal resources are ade-
quate to provide project services and 
activities, especially resources of the 
public and private sectors; and 

(ii) The applicant has the capacity to 
continue, expand, and build upon the 
project when Federal assistance ends. 

(Approved by the Office of Management and 
Budget under control number 1830–0512) 

(Authority: 20 U.S.C. 1211–2) 
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Subpart D—What Conditions Must 
be Met after an Award? 

§ 489.30 What annual report is re-
quired? 

(a) Within 90 days after the close of 
the first calendar year in which a lit-
eracy program authorized by § 489.1 is 
placed in operation, and annually for 
each of the 4 years thereafter, a grant-
ee shall submit a report to the Sec-
retary with respect to its literacy pro-
gram. 

(b) A report under paragraph (a) of 
this section must disclose— 

(1) The number of persons who were 
tested for eligibility during the pre-
ceding year; 

(2) The number of persons who were 
eligible for the literacy program during 
the preceding year; 

(3) The number of persons who par-
ticipated in the literacy program dur-
ing the preceding year; 

(4) The name and types of tests that 
were used to determine functional lit-
eracy and the names and types of tests 
that were used to determine disabil-
ities affecting functional literacy; 

(5) The average number of hours of 
instruction that were provided per 
week and the average number per stu-
dent during the preceding year; 

(6) Sample data on achievement of 
participants in the program, including 
the number of participants who 
achieved functional literacy; 

(7) Data on all direct and indirect 
costs of the program; and 

(8) Information on progress toward 
meeting the program’s goals. 

(Approved by the Office of Management and 
Budget under control number 1830–0512) 

(Authority: 20 U.S.C. 1211–2(c)) 

PART 490—LIFE SKILLS FOR STATE 
AND LOCAL PRISONERS PROGRAM 

Subpart A—General 

Sec. 
490.1 What is the Life Skills for State and 

Local Prisoners Program? 
490.2 Who is eligible for a grant? 
490.3 What regulations apply? 
490.4 What definitions apply? 

Subpart B—How Does One Apply for a 
Grant? 

490.10 How does an eligible entity apply for 
a grant? 

Subpart C—How Does the Secretary Make 
an Award? 

490.20 How does the Secretary evaluate an 
application? 

490.21 What selection criteria does the Sec-
retary use? 

490.22 What additional factor does the Sec-
retary consider? 

AUTHORITY: 20 U.S.C. 1211–2, unless other-
wise noted. 

SOURCE: 57 FR 24107, June 5, 1992, unless 
otherwise noted. 

Subpart A—General 
§ 490.1 What is the Life Skills for State 

and Local Prisoners Program? 
The Secretary may make grants to 

eligible entities to assist them in es-
tablishing and operating programs de-
signed to reduce recidivism through 
the development and improvement of 
life skills necessary for reintegration 
of adult prisoners into society. 

(Authority: 20 U.S.C. 1211–2(e)(1)) 

§ 490.2 Who is eligible for a grant? 
A State correctional agency, a local 

correctional agency, a State correc-
tional education agency, or a local cor-
rectional education agency is eligible 
for a grant under this part. 

(Authority: 20 U.S.C. 1211–2(f)(1)) 

§ 490.3 What regulations apply? 
The following regulations apply to 

the Life Skills for State and Local 
Prisoners Program: 

(a) The regulations in this part 490. 
(b) The regulations in 34 CFR 460.3. 

(Authority: 20 U.S.C. 1211–2) 

§ 490.4 What definitions apply? 
(a) The definitions in 34 CFR 460.4 

apply to this part. 
(b) As used in this part— 
Life skills includes self-development, 

communication skills, job and finan-
cial skills development, education, 
interpersonal and family relationship 
development, and stress and anger 
management. 
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Local correctional agency means any 
agency of local government that pro-
vides corrections services to incarcer-
ated adults. 

Local correctional education agency 
means any agency of local government, 
other than a local correction agency, 
that provides educational services to 
incarcerated adults. 

State correctional agency means any 
agency of State government that pro-
vides corrections services to incarcer-
ated adults. 

State correctional education agency 
means any agency of State govern-
ment, other than a State correctional 
agency, that provides educational serv-
ices to incarcerated adults. 

(Authority: 20 U.S.C. 1211–2(f)(3)) 

Subpart B—How Does One Apply 
for a Grant? 

§ 490.10 How does an eligible entity 
apply for a grant? 

To receive a grant under this part, an 
eligible entity shall submit an applica-
tion to the Secretary at such time, in 
such manner, and containing such in-
formation as the Secretary shall re-
quire, including, but not limited to, an 
assurance that the entity will report 
annually to the Secretary on the par-
ticipation rate, cost, and effectiveness 
of the program and any other aspect of 
the program on which the Secretary 
may request information. 

(Approved by the Office of Management and 
Budget under control number 1830–0512) 

(Authority: 20 U.S.C. 1211–2(e)(2)) 

Subpart C—How Does the 
Secretary Make an Award? 

§ 490.20 How does the Secretary evalu-
ate an application? 

(a) The Secretary evaluates an appli-
cation on the criteria in § 490.21. 

(b) The Secretary awards up to 100 
points for these criteria, including 15 
points that the Secretary assigns in ac-
cordance with paragraph (d) of this sec-
tion. 

(c) The maximum possible score for 
each criterion is indicated in paren-
theses. 

(d) For each competition under this 
part, the Secretary, in a notice pub-
lished in the FEDERAL REGISTER, as-
signs 15 points among the criteria in 
§ 490.21. 

(Authority: 20 U.S.C. 1211–2) 

§ 490.21 What selection criteria does 
the Secretary use? 

The Secretary uses the following cri-
teria to evaluate an application: 

(a) Program factors. (15 points) The 
Secretary reviews the application to 
determine the quality of the proposed 
project, including the extent to which 
the application includes— 

(1) A clear description of the services 
to be offered; and 

(2) Life skills education designed to 
prepare adult offenders to reintegrate 
successfully into communities, schools 
and the workplace. 

(b) Educational significance. (15 
points) The Secretary reviews each ap-
plication to determine the extent to 
which the applicant proposes— 

(1) Project objectives that contribute 
to the improvement of life skills; 

(2) To use unique and innovative 
techniques to produce benefits that ad-
dress life skills problems and needs 
that are of national significance; and 

(3) To demonstrate how well those 
national needs will be met by the 
project. 

(c) Plan of operation. (15 points) The 
Secretary reviews each application to 
determine the quality of the plan of op-
eration for the project, including— 

(1) The quality of the design of the 
project; 

(2) The extent to which the project 
includes specific intended outcomes 
that— 

(i) Will accomplish the purposes of 
the program; 

(ii) Are attainable within the project 
period, given the project’s budget and 
other resources; 

(iii) Are susceptible to evaluation; 
(iv) Are objective and measurable; 

and 
(v) For a multi-year project, include 

specific objectives to be met, during 
each budget period, that can be used to 
determine the progress of the project 
toward meeting its intended outcomes; 

(3) The extent to which the plan of 
management is effective and ensures 
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proper and efficient administration of 
the project; 

(4) The quality of the applicant’s plan 
to use its resources and personnel to 
achieve each objective and intended 
outcome during the period of Federal 
funding; and 

(5) How the applicant will ensure 
that project participants who are oth-
erwise eligible to participate are se-
lected without regard to race, color, 
national origin, gender, age, or dis-
abling condition. 

(d) Evaluation plan. (15 points) The 
Secretary reviews each application to 
determine the quality of the evaluation 
plan for the project, including the ex-
tent to which the applicant’s methods 
of evaluation— 

(1) Are clearly explained and appro-
priate to the project; 

(2) Will determine how successful the 
project is in meeting its intended out-
comes, including an assessment of the 
effectiveness of the project in improv-
ing life skills of prisoners. To the ex-
tent feasible, the assessment must in-
clude a one-year post-release review, 
during the grant period, to measure the 
success of the project with respect to 
those prisoners who received services 
and were released. The assessment 
must involve comparison of the project 
to other existing education and train-
ing programs or no treatment for indi-
viduals, as appropriate. The evaluation 
must be designed to produce findings 
that, if positive and significant, can be 
used in submission of an application to 
the Department’s Program Effective-
ness Panel. To assess program effec-
tiveness, consideration may be given to 
implementing a random assignment 
evaluation design. (Review criteria for 
the Progam Effectiveness Panel are 
provided in 34 CFR 786.12.); 

(3) Provide for an assessment of the 
efficiency of the program’s replication 
efforts, including dissemination activi-
ties and technical assistance provided 
to other projects; 

(4) Include formative evaluation ac-
tivities to help assess program manage-
ment and improve program operations; 
and 

(5) To the extent possible, are objec-
tive and produce data that are quan-
tifiable. 

(e) Demonstration and dissemination. 
(10 points) The Secretary reviews each 
application to determine the efficiency 
of the plan for demonstrating and dis-
seminating information about project 
activities and results throughout the 
project period, including— 

(1) High quality in the design of the 
demonstration and dissemination plan; 

(2) Identification of target groups and 
provisions for publicizing the project at 
the local, State, and national levels by 
conducting or delivering presentations 
at conferences, workshops, and other 
professional meetings and by preparing 
materials for journal articles, news-
letters, and brochures; 

(3) Provisions for demonstrating the 
methods and techniques used by the 
project to others interested in repli-
cating these methods and techniques, 
such as by inviting them to observe 
project activities; 

(4) A description of the types of ma-
terials the applicant plans to make 
available to help others replicate 
project activities and the methods for 
making the materials available; and 

(5) Provisions for assisting others to 
adopt and successfully implement the 
project or methods and techniques used 
by the project. 

(f) Key personnel. (5 points) (1) The 
Secretary reviews each application to 
determine the quality of key personnel 
the applicant plans to use on the 
project, including— 

(i) The qualifications, in relation to 
the objectives and planned outcomes of 
the project, of the project director; 

(ii) The qualifications, in relation to 
the objectives and planned outcomes of 
the project, of each of the other key 
personnel to be used in the project, in-
cluding any third-party evaluator; 

(iii) The time that each person re-
ferred to in paragraphs (f)(1) (i) and (ii) 
of this section will commit to the 
project; and 

(iv) How the applicant, as part of its 
nondiscriminatory employment prac-
tices, will ensure that its personnel are 
selected for employment without re-
gard to race, color, national origin, 
gender, age, or disabling condition. 

(2) To determine personnel qualifica-
tions under paragraphs (f)(1) (i) and (ii) 
of this section, the Secretary considers 
experience and training in project 
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management and in fields related to 
the objectives and planned outcomes of 
the project. 

(g) Budget and cost effectiveness. (5 
points) The Secretary reviews each ap-
plication to determine the extent to 
which the budget— 

(1) Is cost effective and adequate to 
support the project activities; 

(2) Contains costs that are reasonable 
and necessary in relation to the objec-
tives of the project; and 

(3) Proposes using non-Federal re-
sources available from appropriate em-
ployment, training, and education 
agencies in the State to provide project 
services and activities and to acquire 
project equipment and facilities. 

(h) Adequacy of resources and commit-
ment. (5 points) 

(1) The Secretary reviews each appli-
cation to determine the extent to 
which the applicant plans to devote 
adequate resources to the project. The 
Secretary considers the extent to 
which— 

(i) Facilities that the applicant plans 
to use are adequate; and 

(ii) Equipment and supplies that the 
applicant plans to use are adequate. 

(2) The Secretary reviews each appli-
cation to determine the applicant’s 
commitment to the project, including 
the extent to which— 

(i) Non-Federal resources are ade-
quate to provide project services and 
activities, especially resources of the 
public and private sectors; and 

(ii) The applicant has the capacity to 
continue, expand, and build upon the 
project when Federal assistance ends. 

(Approved by the Office of Management and 
Budget under control number 1830–0512) 

(Authority: 20 U.S.C. 1211–2) 

§ 490.22 What additional factor does 
the Secretary consider? 

In addition to the points awarded 
under the selection criteria in § 490.21, 
the Secretary awards up to 5 points to 
applications for projects that have the 
greatest potential for innovation, ef-
fectiveness, and replication in other 
systems, jails, and detention centers. 

(Authority: 20 U.S.C. 1211–2(e)(3)) 

PART 491—ADULT EDUCATION FOR 
THE HOMELESS PROGRAM 

Subpart A—General 

Sec. 
491.1 What is the Adult Education for the 

Homeless Program? 
491.2 Who may apply for an award? 
491.3 What activities may the Secretary 

fund? 
491.4 What regulations apply? 
491.5 What definitions apply? 

Subpart B [Reserved] 

Subpart C—How Does the Secretary Make 
an Award? 

491.20 How does the Secretary evaluate an 
application? 

491.21 What selection criteria does the Sec-
retary use? 

491.22 What additional factor does the Sec-
retary consider? 

Subpart D—What Conditions Must Be Met 
After an Award? 

491.30 How may an SEA operate the pro-
gram? 

AUTHORITY: 42 U.S.C. 11421, unless other-
wise noted. 

SOURCE: 54 FR 34430, Aug. 18, 1989, unless 
otherwise noted. Redesignated at 57 FR 24091, 
June 5, 1992. 

Subpart A—General 
§ 491.1 What is the Adult Education for 

the Homeless Program? 
The Adult Education for the Home-

less Program provides financial assist-
ance to State educational agencies 
(SEAs) to enable them to implement, 
either directly or through contracts or 
subgrants, a program of literacy train-
ing and basic skills remediation for 
adult homeless individuals within their 
State. 

(Authority: 42 U.S.C. 11421(a)) 

§ 491.2 Who may apply for an award? 
State educational agencies in the 50 

States, the District of Columbia, the 
Commonwealth of Puerto Rico, the 
Virgin Islands, Guam, American 
Samoa, and the Commonwealth of the 
Northern Mariana Islands may apply 
for an award under this program. 

(Authority: 42 U.S.C. 11421(d)) 
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§ 491.3 What activities may the Sec-
retary fund? 

The Secretary provides grants or co-
operative agreements for projects that 
implement a program of literacy train-
ing and basic skills remediation for 
adult homeless individuals. Projects 
must— 

(a) Include a program of outreach ac-
tivities; and 

(b) Coordinate with existing re-
sources such as community-based orga-
nizations, VISTA recipients, the adult 
basic education program and its recipi-
ents, and nonprofit literacy-action or-
ganizations. 

(Authority: 42 U.S.C. 11421(a)) 

§ 491.4 What regulations apply? 

The following regulations apply to 
the Adult Education for the Homeless 
Program: 

(a) The Education Department Gen-
eral Administrative Regulations 
(EDGAR) as follows: 

(1) 34 CFR part 74 (Administration of 
Grants to Institutions of Higher Edu-
cation, Hospitals, Nonprofit Organiza-
tions) for grants, including cooperative 
agreements, to institutions of higher 
education, hospitals, and nonprofit or-
ganizations. 

(2) 34 CFR part 75 (Direct Grant Pro-
grams). 

(3) 34 CFR part 77 (Definitions that 
Apply to Department Regulations). 

(4) 34 CFR part 79 (Intergovernmental 
Review of Department of Education 
Programs and Activities). 

(5) 34 CFR part 80 (Uniform Adminis-
trative Requirements for Grants and 
Cooperative Agreements to State and 
Local Governments) for grants, includ-
ing cooperative agreements, to State 
and local governments, including In-
dian tribal governments. 

(6) 34 CFR part 81 (General Education 
Provisions Act—Enforcement). 

(7) 34 CFR part 85 (Governmentwide 
Debarment and Suspension (Non-
procurement) and Governmentwide Re-
quirements for Drug-Free Workplace 
(Grants)). 

(b) The regulations in this part 491. 

(Authority: 42 U.S.C. 11421) 

§ 491.5 What definitions apply? 
(a) Definitions in the Act. The fol-

lowing terms used in this part are de-
fined in sections 103 and 702(d), respec-
tively, of the Steward B. McKinney 
Homeless Assistance Act (Pub. L. 100– 
77, 42 U.S.C. 11301 et seq.): 

Homeless or homeless individual. 
State. 
(b) Definitions in EDGAR. The fol-

lowing terms used in this part are de-
fined in 34 CFR 77.1: 

Applicant 
Application 
Award 
Contract 
EDGAR 
Grant 
Grantee 
Local educational agency 
Nonprofit 
Private 
Project 
Public 
Secretary 
State educational agency 

(c) Other definitions. The following 
definitions also apply to this part: 

Act means the Stewart B. McKinney 
Homeless Assistance Act (Pub. L. 100– 
77, 42 U.S.C. 11301 et seq.). 

Adult means an individual who has 
attained 16 years of age or who is be-
yond the age of compulsory school at-
tendance under the applicable State 
law. 

Basic skills remediation and literacy 
training mean adult education for 
homeless adults whose inability to 
speak, read, or write the English lan-
guage constitutes a substantial impair-
ment of their ability to get or retain 
employment commensurate with their 
real ability, that is designed to help 
eliminate this inability and raise the 
level of education of those individuals 
with a view to making them less likely 
to become dependent on others, to im-
proving their ability to benefit from 
occupational training and otherwise in-
creasing their opportunities for more 
productive and profitable employment, 
and to making them better able to 
meet their adult responsibilities. 

Eligible recipients means public or pri-
vate agencies, institutions, or organi-
zations, including religious or chari-
table organizations, eligible to apply 
for a contract from a State educational 
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agency to operate projects, services, or 
activities. 

Outreach means activities designed 
to— 

(1) Identify and inform adult home-
less individuals of the availability and 
benefits of the Adult Education for the 
Homeless Program; and 

(2) Assist those homeless adults, by 
providing active recruitment and rea-
sonable and convenient access, to par-
ticipate in the program. 

(Authority: 42 U.S.C. 11421) 

Subpart B [Reserved] 

Subpart C—How Does the 
Secretary Make an Award? 

§ 491.20 How does the Secretary evalu-
ate an application? 

(a) The Secretary evaluates an appli-
cation on the basis of the criteria in 
§ 491.21. 

(b) The Secretary awards up to 100 
points, including a reserved 15 points 
to be distributed in accordance with 
paragraph (d) of this section, based on 
the criteria in § 491.21. 

(c) Subject to paragraph (d) of this 
section, the maximum possible score 
for each criterion is indicated in paren-
theses. 

(d) For each competition as an-
nounced through a notice published in 
the FEDERAL REGISTER, the Secretary 
may assign the reserved points among 
the criteria in § 491.21. 

(Authority: 42 U.S.C. 11421) 

§ 491.21 What selection criteria does 
the Secretary use? 

The Secretary uses the following cri-
teria to evaluate an application: 

(a) Program factors. (25 points) The 
Secretary reviews each application to 
determine the extent to which— 

(1) The program design is tailored to 
the literacy and basic skills needs of 
the specific homeless population being 
served (for example, designs to address 
the particular needs of single parent 
heads of households, substance abusers, 
or the chronically mentally ill); 

(2) Cooperative relationships with 
other service agencies will provide an 
integrated package of support services 
to address the most pressing needs of 

the target group at, or through, the 
project site. Support services must be 
designed to bring members of the tar-
get group to a state of readiness for in-
structional services or to enhance the 
effectiveness of instructional services. 
Examples of appropriate support serv-
ices to be provided and funded through 
cooperative relationships include, but 
are not limited to— 

(i) Assistance with food and shelter; 
(ii) Alcohol and drug abuse coun-

seling; 
(iii) Individual and group mental 

health counseling; 
(iv) Health care; 
(v) Child care; 
(vi) Case management; 
(vii) Job skills training; 
(viii) Employment training and work 

experience programs; and 
(ix) Job placement; 
(3) The SEA’s application provides 

for individualized instruction, espe-
cially the use of individualized instruc-
tional plans or individual education 
plans that are developed jointly by the 
student and the teacher and reflect 
student goals; 

(4) The program’s activities include 
outreach services, especially inter-
personal contacts at locations where 
homeless persons are known to gather, 
and outreach efforts through coopera-
tive relations with local agencies that 
provide services to the homeless; and 

(5) Instructional services will be 
readily accessible to students, espe-
cially the provision of instructional 
services at a shelter or transitional 
housing site. 

(b) Extent of need for the project. (15 
points) The Secretary reviews each ap-
plication to determine the extent to 
which the project meets specific needs 
in section 702 of the Act, including con-
sideration of— 

(1)(i) An estimate of the number of 
homeless persons expected to be served. 

(ii) For the purposes of the count in 
paragraph (b)(1)(i) of this section, an 
eligible homeless adult is an individual 
who has attained 16 years of age or who 
is beyond the age of compulsory at-
tendance under the applicable State 
law; who does not have a high school 
diploma, a GED, or the basic education 
skills to obtain full-time meaningful 
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employment; and who meets the defini-
tion of ‘‘homeless or homeless indi-
vidual’’ in section 103 of the Act; 

(2) How the numbers in paragraph 
(b)(1) of this section were determined; 

(3) The extent to which the target 
population of homeless to be served in 
the project needs and can benefit from 
literacy training and basic skills reme-
diation; 

(4) The need of that population for 
educational services, including their 
readiness for instructional services and 
how readiness was assessed; and 

(5) How the project would meet the 
literacy and basic skills needs of the 
specific target group to be served. 

(c) Plan of operation. (15 points) The 
Secretary reviews each application to 
determine the quality of the plan of op-
eration for the project, including— 

(1) The establishment of written, 
measurable goals and objectives for the 
project that are based on the project’s 
overall mission; 

(2) The extent to which the program 
is coordinated with existing resources 
such as community-based organiza-
tions, VISTA recipients, adult basic 
education program recipients, non-
profit literacy action organizations, 
and existing organizations providing 
shelters to the homeless; 

(3) The extent to which the manage-
ment plan is effective and ensures 
proper and efficient administration of 
the project; 

(4) How the applicant will ensure 
that project participants otherwise eli-
gible to participate are selected with-
out regard to race, color, national ori-
gin, gender, age, or handicapping con-
dition; and 

(5) If applicable, the plan for the 
local application process and the cri-
teria for evaluating local applications 
submitted by eligible applicants for 
contracts or subgrants. 

(d) Quality of key personnel. (15 
points) (1) The Secretary reviews each 
application to determine the quality of 
key personnel the State plans to use on 
the project, including— 

(i) The qualifications of the State co-
ordinator/project director; 

(ii) The qualifications of each of the 
other key personnel to be used by the 
SEA in the project; 

(iii) The time that each person re-
ferred to in paragraphs (d) (1) (i) and 
(ii) of this section will commit to the 
project; and 

(iv) How the applicant, as part of its 
nondiscriminatory employment prac-
tices, will ensure that its personnel are 
selected for employment without re-
gard to race, color, national origin, 
gender, age, or handicapping condition. 

(2) To determine personnel qualifica-
tions under paragraphs (d)(1) (i) and (ii) 
of this section, the Secretary con-
siders— 

(i) Experience and training in fields 
related to the objectives of the project; 

(ii) Experience in providing services 
to homeless populations; 

(iii) Experience and training in 
project management; and 

(iv) Any other qualifications that 
pertain to the quality of the project. 

(e) Budget and cost effectiveness. (5 
points) The Secretary reviews each ap-
plication to determine the extent to 
which— 

(1) The budget is adequate to support 
the project; 

(2) Costs are reasonable in relation to 
the objectives of the project; and 

(3) The budget is presented in enough 
detail for determining paragraphs (e) 
(1) and (2) of this section. 

(f) Evaluation plan. (10 points) The 
Secretary reviews each application to 
determine the quality of the evaluation 
plan for the project, including the ex-
tent to which the applicant’s methods 
of evaluation— 

(1) Objectively, and to the extent pos-
sible, quantifiably measure the suc-
cess, both of the program and of the 
participants, in achieving established 
goals and objectives; 

(2) Contain provisions that allow for 
frequent feedback from evaluation data 
provided by participants, teachers, and 
community groups in order to improve 
the effectiveness of the program; and 

(3) Include a description of the types 
of instructional materials the appli-
cant plans to make available and the 
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methods for making the materials 
available. 

(Approved by the Office of Management and 
Budget under control number 1830–0506) 

(Authority: 42 U.S.C. 11421) 

[54 FR 34430, Aug. 8, 1989, as amended at 56 
FR 13522, Apr. 2, 1991] 

§ 491.22 What additional factor does 
the Secretary consider? 

In addition to the criteria in § 491.21, 
the Secretary may consider whether 
funding a particular applicant would 
improve the geographical distribution 
of projects funded under this program. 

(Authority: 42 U.S.C. 11421) 

Subpart D—What Conditions Must 
be Met After an Award? 

§ 491.30 How may an SEA operate the 
program? 

An SEA may operate the program di-
rectly, award subgrants, or award con-
tracts to eligible recipients. If an SEA 
awards contracts, the SEA shall dis-
tribute funds on the basis of the State- 
approved contracting process. 

(Authority: 42 U.S.C. 11421(a)). 
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PART 535—BILINGUAL EDUCATION: 
GRADUATE FELLOWSHIP PROGRAM 

Subpart A—General 

Sec. 
535.1 What is the Bilingual Education: 

Graduate Fellowship Program? 
535.2 Who is eligible to participate in this 

program? 
535.3 What financial assistance is available 

for fellowship recipients? 
535.4 What regulations apply? 
535.5 What definitions apply? 

Subpart B—How Does an IHE Apply To 
Participate in the Program? 

535.10 How does an IHE apply to participate 
in the program? 

535.11 What assurance must an application 
contain? 

535.12 In what circumstances may an IHE 
waive the training practicum require-
ment? 

Subpart C—How Does the Secretary 
Approve an IHE’s Participation? 

535.20 How does the Secretary evaluate an 
application to participate in this pro-
gram for master’s and doctoral level fel-
lowships? 

535.21 What selection criteria does the Sec-
retary use? 

535.22 How does the Secretary evaluate an 
application to participate in this pro-
gram for post-doctoral study fellowships? 

535.23 What selection criteria does the Sec-
retary use? 

Subpart D—How Does an Individual Apply 
for a Fellowship? 

535.30 How does an individual apply for a 
fellowship? 

Subpart E—How Are Fellows Selected? 

535.40 How does the Secretary select Fel-
lows? 

535.41 Who may an IHE nominate for fellow-
ships? 

535.42 What is the period of a fellowship? 

Subpart F—What Conditions Must Be Met 
by Fellows? 

535.50 What is the service requirement for a 
fellowship? 

535.51 What are the requirements for repay-
ment of the fellowship? 

535.52 What is the repayment schedule? 
535.53 What is the rule regarding interest? 
535.54 Under what circumstances is repay-

ment deferred? 

535.55 What is the length of the deferment 
of repayment? 

535.56 Under what circumstances is repay-
ment waived? 

535.57 How shall the fellowship recipient ac-
count for the obligation? 

AUTHORITY: 20 U.S.C. 7475, unless otherwise 
noted. 

SOURCE: 61 FR 31352, June 19, 1996, unless 
otherwise noted. 

Subpart A—General 

§ 535.1 What is the Bilingual Edu-
cation: Graduate Fellowship Pro-
gram? 

The Bilingual Education: Graduate 
Fellowship Program provides financial 
assistance, through institutions of 
higher education (IHEs), to individuals 
who are pursuing master’s, doctoral, or 
post-doctoral study related to instruc-
tion of limited English proficient 
(LEP) children and youth in areas such 
as teacher training, program adminis-
tration, research and evaluation, and 
curriculum development and for the 
support of dissertation research related 
to this study. 

(Authority: 20 U.S.C. 7475(a)(1)) 

§ 535.2 Who is eligible to participate in 
this program? 

(a) An IHE is eligible to participate 
in this program. 

(b) An individual who meets the eli-
gibility requirements under § 535.41 
may apply for a fellowship through an 
IHE participating in this program. 

(Authority: 20 U.S.C. 7475) 

§ 535.3 What financial assistance is 
available for fellowship recipients? 

(a) The Secretary may authorize the 
following financial assistance on an an-
nual basis to master’s and doctoral 
program fellowship recipients: 

(1) Tuition and fees—the usual costs 
associated with the course of study. 

(2) Books—up to $300. 
(3) Travel—up to $250 for travel di-

rectly related to the program of study. 
(4) A stipend of up to $500 per month, 

including allowances for subsistence 
and other expenses, for a participant 
and his or her dependents, if the partic-
ipant is— 
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(i) A full-time student in a program 
of study that was in the approved ap-
plication; and 

(ii) Gainfully employed no more than 
20 hours a week or the annual equiva-
lent of 1040 hours. 

(b) The Secretary may authorize the 
following financial assistance on an an-
nual basis to post-doctoral fellowship 
recipients: 

(1) A stipend of up to $40,000. 
(2) Publications, research and schol-

arly materials, research-related travel, 
and fees—up to $5,000. 

(c) In authorizing assistance to fel-
lowship recipients under paragraphs (a) 
and (b) of this section, the Secretary 
considers the amount of other financial 
compensation that the fellowship re-
cipients receive during the training pe-
riod. 

(Authority: 20 U.S.C. 7478) 

§ 535.4 What regulations apply? 
The following regulations apply to 

this program: 
(a) 34 CFR 75.51 and 75.60 through 62. 
(b) 34 CFR part 77. 
(c) 34 CFR part 79. 
(d) 34 CFR part 85. 
(e) The regulations in this part 535. 

(Authority: 20 U.S.C. 7475) 

§ 535.5 What definitions apply? 
(a) Definitions in the Act. (1) The fol-

lowing terms used in this part are de-
fined in section 7501 of the Act: 

Bilingual education program 
Children and youth 
Limited English proficiency 
Native Hawaiian or Native American Pacific 

Islander Native language educational orga-
nization 

Office 
Other programs for persons of limited- 

English proficiency 

(2) The following terms used in this 
part are defined in section 7104 of the 
Act: 

Indian tribe 
Tribally sanctioned educational authority 

(3) The following terms used in this 
part are defined in section 14101 of the 
Act: 

Institution of higher education 
Local educational agency (LEA) 

(b) Definitions in EDGAR. The fol-
lowing terms used in this part are de-
fined in 34 CFR 77.1: 

Applicant 
Application 
Award 
Department 
EDGAR 
Fiscal year 
Project 
Recipient 
Secretary 
State 
State educational agency (SEA) 

(c) Other definition. The following 
definition also applies to this part: 

Act means the Elementary and Sec-
ondary Education Act of 1965, as 
amended. 

(Authority: 20 U.S.C. 7475–7480) 

Subpart B—How Does an IHE 
Apply To Participate in the 
Program? 

§ 535.10 How does an IHE apply to par-
ticipate in the program? 

To apply for participation under this 
part, an IHE shall submit an applica-
tion to the Secretary that— 

(a) Responds to the appropriate selec-
tion criteria in §§ 535.21 and 535.23; and 

(b) Requests a specific number of fel-
lowships to be awarded in each pro-
posed language or other curriculum 
group for the fellowship period speci-
fied in § 535.42. 

(Authority: 20 U.S.C. 7475) 

§ 535.11 What assurance must an appli-
cation contain? 

An application that proposes to train 
master’s or doctoral level students 
with funds received under this part 
must provide an assurance that the 
program will include a training 
practicum in a local school program 
serving LEP students. 

(Authority: 20 U.S.C. 7476(a)(3)(A)) 

§ 535.12 In what circumstances may an 
IHE waive the training practicum 
requirement? 

An IHE participating under this pro-
gram may waive the requirement in 
§ 535.11 for a training practicum for a 
master’s or doctoral degree candidate 
who has had at least one academic year 
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of experience in a local school program 
serving LEP students. 

(Authority: 20 U.S.C. 7476(a)(3)(B)) 

Subpart C—How Does the Sec-
retary Approve an IHE’s Par-
ticipation? 

§ 535.20 How does the Secretary evalu-
ate an application to participate in 
this program for master’s and doc-
toral level fellowships? 

(a) The Secretary evaluates an appli-
cation to participate in this program 
for master’s and doctoral level fellow-
ships on the basis of the criteria in 
§ 535.21. 

(b) The Secretary awards up to 100 
points for these criteria. 

(c) The maximum possible score for 
each criterion is indicated in paren-
theses. 

(d) After all the applications have 
been evaluated under § 535.21, the Sec-
retary rank-orders the applications. 

(e) The Secretary then determines 
the maximum number of fellowships by 
language or other curriculum group 
that may be awarded at each IHE— 

(1) Based on the IHE’s capacity to 
provide graduate training in the areas 
proposed for fellowship recipients; and 

(2) To the extent feasible, in propor-
tion to the need for individuals with 
master’s and doctoral degrees in the 
areas of training proposed by the IHE. 

(Authority: 20 U.S.C. 7475) 

§ 535.21 What selection criteria does 
the Secretary use? 

The Secretary uses the following se-
lection criteria to evaluate an applica-
tion for participation in this program 
for master’s and doctoral level fellow-
ships: 

(a) Institutional commitment. (25 
points) The Secretary reviews each ap-
plication to determine the quality of 
the institution’s graduate program of 
study, including consideration of— 

(1) The extent to which the program 
has been adopted as a permanent grad-
uate program of study; 

(2) The organizational placement of 
the program of study; 

(3) The staff and resources that the 
IHE has committed to the program; 

(4) The IHE’s demonstrated com-
petence and experience in programs 
and activities such as those authorized 
under the Act; 

(5) The IHE’s demonstrated experi-
ence in assisting fellowship recipients 
to find employment in the field of bi-
lingual education; and 

(6) If the IHE has carried out a pre-
vious project with funds under title VII 
of the Act, the applicant’s record of ac-
complishments under that previous 
project. 

(b) Quality of the graduate academic 
program. (20 points) The Secretary re-
views each application to determine 
the quality of the graduate program of 
study for which approval is sought, in-
cluding— 

(1) The course offerings and academic 
requirements for the graduate pro-
gram; 

(2) The availability of related course 
offerings through other schools or de-
partments within the IHE; 

(3) The IHE’s focus and capacity for 
research; 

(4) The quality of the standards used 
to determine satisfactory progress in, 
and completion of, the program; 

(5) The extent to which the program 
of study prepares Fellows to improve 
the academic achievement of LEP chil-
dren and youth; and 

(6) In the case of a program designed 
to prepare trainers of educational per-
sonnel for programs of bilingual in-
struction, the extent to which the pro-
gram incorporates the use of English 
and another language to develop the 
Fellows’ competencies as trainers of bi-
lingual educational personnel. 

(c) Quality of key faculty members. (20 
points) The Secretary reviews each ap-
plication to determine the qualifica-
tions of the key faculty to be used in 
the program of study, including the ex-
tent to which their background, edu-
cation, research interests, and relevant 
experience qualify them to plan and 
implement a successful program of 
high academic quality related to in-
struction of LEP children and youth. 

(d) Field-based experience. (15 points) 
The Secretary reviews each application 
to determine the extent to which the 
program of study provides field-based 
experience through arrangements with 
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LEAs, SEAs, or persons or organiza-
tions with expertise in programs for 
LEP children and youth. 

(e) Evidence of local or national need. 
(10 points) The Secretary reviews each 
application to determine the need for 
more individuals trained, at the grad-
uate level, in the area of study pro-
posed by the applicant. 

(f) Recruitment plan. (10 points) The 
Secretary reviews each application to 
determine the quality of the appli-
cant’s plan for recruitment and nomi-
nation of students. 

(Approved by the Office of Management and 
Budget under control number 1885–0001) 

(Authority: 20 U.S.C. 7475 and 7547) 

§ 535.22 How does the Secretary evalu-
ate an application to participate in 
this program for post-doctoral 
study fellowships? 

(a) The Secretary evaluates an appli-
cation to participate in this program 
for post-doctoral study fellowships on 
the basis of the criteria in § 535.23. 

(b) The Secretary awards up to 100 
points for these criteria. 

(c) The maximum possible score for 
each criterion is indicated in paren-
theses. 

(d) After all the applications have 
been evaluated according to the selec-
tion criteria, the Secretary rank-orders 
the applications. 

(e) The Secretary designates the 
maximum number of fellowships that 
may be awarded at each IHE based on 
the factors in § 535.23 (a), (c), and (d). 

(Authority: 20 U.S.C. 7475) 

§ 535.23 What selection criteria does 
the Secretary use? 

The Secretary uses the following se-
lection criteria to evaluate an applica-
tion for participation in this program 
for post-doctoral level fellowships: 

(a) Institutional commitment. (35 
points) The Secretary reviews each ap-
plication to determine the overall 
strength of the applicant’s commit-
ment to meeting the educational needs 
of LEP children and youth, including 
consideration of— 

(1) The IHE’s demonstrated com-
petence and experience in programs 
and research activities such as those 

authorized under subpart 2 of part A of 
title VII of the Act; 

(2) The extent to which the IHE’s re-
search environment is supportive of 
the success of post-doctoral Fellows in 
their research; 

(3) The IHE’s demonstrated experi-
ence in assisting fellowship recipients 
to find employment in the field of bi-
lingual education; 

(4) The IHE’s procedures for the dis-
semination and use of research find-
ings; and 

(5) If the IHE has carried out a pre-
vious project with funds under title VII 
of the Act, the applicant’s record of ac-
complishments under that previous 
project. 

(b) Proposed areas of research. (35 
points) The Secretary reviews each ap-
plication to determine to what ex-
tent— 

(1) There is a clear description of the 
areas of research proposed to be under-
taken by the post-doctoral Fellows; 

(2) The research to be undertaken by 
the post-doctoral Fellows is likely to 
produce new and useful information; 

(3) The areas of proposed research re-
late to the educational needs of LEP 
children and youth and of the edu-
cational personnel that serve that pop-
ulation; 

(4) The outcomes of the research and 
study are likely to benefit the defined 
target population by improving the 
academic achievement of LEP children 
and youth; 

(5) The data collection and data anal-
ysis plans or research plans and designs 
are reasonable and sound; and 

(6) A project period for completion of 
the study, consistent with period of 
availability of post-doctoral fellow-
ships in § 535.42, is specified. 

(c) Quality of key faculty members. (20 
points) The Secretary reviews each ap-
plication to determine the qualifica-
tions of the key faculty likely to as-
sist, guide, or mentor post-doctoral 
Fellows, including the extent to which 
the faculty’s background, education, 
research interests, and relevant experi-
ences qualify them to support high- 
quality research and study performed 
by post-doctoral Fellows. 

(d) Adequacy of resources. (10 points) 
The Secretary reviews each application 
to determine to what extent— 
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(1) The facilities planned for use are 
adequate; 

(2) The equipment and supplies 
planned for use are adequate; and 

(3) The commitment of the applicant 
to provide administrative and other 
necessary support is evident. 

(Approved by the Office of Management and 
Budget under control number 1885–0001) 

(Authority: 20 U.S.C. 7475) 

Subpart D—How Does an 
Individual Apply for a Fellowship? 
§ 535.30 How does an individual apply 

for a fellowship? 
(a) An individual shall submit an ap-

plication for a fellowship to an IHE 
that has been approved for participa-
tion under § 535.20 or § 535.22. 

(b) Each participating IHE may es-
tablish procedures for receipt of appli-
cations from individuals. 

(Authority: 20 U.S.C. 7475) 

Subpart E—How Are Fellows 
Selected? 

§ 535.40 How does the Secretary select 
Fellows? 

(a)(1) A participating IHE shall sub-
mit names of nominees to the Sec-
retary. 

(2) If the IHE has more than one 
nominee, the IHE shall rank the nomi-
nees in order of preference to receive a 
fellowship. 

(b) The Secretary selects new Fellows 
according to the rank order prepared 
by the IHE, subject to the maximum 
number of fellowships designated for 
that IHE under §§ 535.20 and 535.22. 

(Approved by the Office of Management and 
Budget under control number 1885–0001) 

(Authority: 20 U.S.C. 7475) 

§ 535.41 Who may an IHE nominate for 
fellowships? 

(a) In nominating individuals to re-
ceive master’s and doctoral level fel-
lowships, an IHE shall nominate only 
individuals who— 

(1) Have been accepted for enrollment 
as full-time students in an approved 
course of study offered by the IHE; 

(2) Have an excellent academic 
record; 

(3) Are proficient in English and, if 
applicable, another language; 

(4) Have experience in providing serv-
ices to, teaching in, or administering 
programs for LEP children and youth; 

(5) Are planning to enter or return to 
a career in service to LEP children and 
youth after completion of their studies; 

(6) Are eligible to receive assistance 
under 34 CFR 75.60 and 75.61; and 

(7)(i) Are citizens, nationals, or per-
manent residents of the United States; 

(ii) Are in the United States for other 
than temporary purposes and can pro-
vide evidence from the Immigration 
and Naturalization Service of their in-
tent to become permanent residents; or 

(iii) Are permanent residents of the 
Commonwealth of Puerto Rico, Guam, 
American Samoa, the Virgin Islands, 
the Commonwealth of the Northern 
Mariana Islands, the Republic of the 
Marshall Islands, the Federated States 
of Micronesia, or the Republic of 
Palau. 

(b) In nominating individuals to re-
ceive post-doctoral fellowships, an IHE 
shall nominate only individuals who— 

(1) Have doctoral degrees in relevant 
disciplines that qualify those individ-
uals to conduct independent research 
on educational programs and policies 
for LEP children and youth; and 

(2) Meet the criteria in paragraphs 
(a)(3) through (7) of this section. 

(Authority: 20 U.S.C. 7475) 

§ 535.42 What is the period of a fellow-
ship? 

(a) Except as provided in paragraph 
(b) of this section, the Secretary may 
award a fellowship— 

(1) For a maximum of two one-year 
periods to an individual who maintains 
satisfactory progress in a master’s or 
post-doctoral program of study; and 

(2) For a maximum of three one-year 
periods to an individual who maintains 
satisfactory progress in a doctoral pro-
gram of study. 

(b) Subject to the availability of 
funds, and if an IHE provides adequate 
justification, the Secretary may ex-
tend a fellowship beyond the maximum 
period to a master’s or doctoral Fellow 
who, for circumstances beyond the Fel-
low’s control, is unable to complete the 
program of study in that period. 
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(c) A fellowship recipient who seeks 
assistance beyond the initial one-year 
period must be renominated by the par-
ticipating IHE. 

(d) Prior to approving nominations of 
new Fellows, the Secretary may give 
preference to fellowship recipients in 
their second or third year who main-
tain satisfactory progress in the pro-
gram of study. 

(Authority: 20 U.S.C. 7475) 

Subpart F—What Conditions Must 
Be Met by Fellows? 

§ 535.50 What is the service require-
ment for a fellowship? 

(a) Upon selection for a fellowship, a 
Fellow shall sign an agreement, pro-
vided by the Secretary, to work for a 
period equivalent to the period of time 
that the Fellow receives assistance 
under the fellowship in an activity— 

(1) (i) Related to the program; or 
(ii) Authorized under part A of title 

VII of the Act; and 
(2) Approved by the Secretary. 
(b) A fellowship recipient shall begin 

working in an activity specified in 
paragraph (a) of this section within six 
months of the date from which— 

(1) The master’s or doctoral recipient 
ceases to be enrolled at an IHE as a 
full-time student; or 

(2) The post-doctoral recipient com-
pletes the project period in the ap-
proved program of study. 

(Approved by the Office of Management and 
Budget under control number 1885–0001) 

(Authority: 20 U.S.C. 7475(b)) 

§ 535.51 What are the requirements for 
repayment of the fellowship? 

(a) A fellowship recipient who does 
not work in an activity described in 
§ 535.50 shall repay the full amount of 
the fellowship. 

(b) The Secretary prorates the 
amount a fellowship recipient is re-
quired to repay based on the length of 
time the fellowship recipient worked in 
an authorized activity compared with 
the length of time the fellowship re-
cipient received assistance. 

(Authority: 20 U.S.C. 7475(b)) 

§ 535.52 What is the repayment sched-
ule? 

(a) A fellowship recipient required to 
repay all or part of the amount of the 
fellowship shall begin repayments— 

(1) Within six months of the date the 
fellowship recipient meets the criteria 
in § 535.50(b)(1) or (2); or 

(2) On a date and in a manner estab-
lished by the Secretary, if the fellow-
ship recipient ceases to work in an au-
thorized activity. 

(b) A fellowship recipient must repay 
the required amount, including inter-
est, in a lump sum or installment pay-
ments approved by the Secretary. 

(c) The repayment period may be ex-
tended if the Secretary grants a 
deferment under § 535.54. 

(Authority: 20 U.S.C. 7475(b)) 

§ 535.53 What is the rule regarding in-
terest? 

(a) In accordance with 31 U.S.C. 3717, 
the Secretary charges a fellowship re-
cipient interest on the unpaid balance 
that the fellowship recipient owes. 

(b) No interest is charged for the pe-
riod of time— 

(1) That precedes the date on which 
the fellowship recipient is required to 
begin repayment; or 

(2) During which repayment has been 
deferred under § 535.54. 

(Authority: 20 U.S.C. 7475(b)) 

§ 535.54 Under what circumstances is 
repayment deferred? 

The Secretary may defer repayment 
if the fellowship recipient— 

(a) Suffers from a serious physical or 
mental disability that prevents or sub-
stantially impairs the fellowship re-
cipient’s employability in an activity 
described in § 535.50; 

(b) Demonstrates to the Secretary’s 
satisfaction that the fellowship recipi-
ent is conscientiously seeking but is 
unable to secure employment in an ac-
tivity described in § 535.50; 

(c) In the case of a master’s or doc-
toral fellowship recipient, re-enrolls as 
a full-time student at an IHE; 

(d) Is a member of the Armed Forces 
of the United States on active duty; 

(e) Is in service as a volunteer under 
the Peace Corps Act; or 
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(f) Demonstrates to the Secretary’s 
satisfaction that the existence of ex-
traordinary circumstances prevents 
the fellowship recipient from making a 
scheduled payment. 

(Authority: 20 U.S.C. 7475(b)) 

§ 535.55 What is the length of the 
deferment of repayment? 

(a) Unless the Secretary determines 
otherwise, a fellowship recipient shall 
apply to renew a deferment on a yearly 
basis. 

(b) Deferments for military or Peace 
Corps service may not exceed three 
years. 

(Authority: 20 U.S.C. 7475(b)) 

§ 535.56 Under what circumstances is 
repayment waived? 

The Secretary may waive repayment 
if the fellowship recipient dem-
onstrates the existence of extraor-
dinary circumstances that justify a 
waiver. 

(Authority: 20 U.S.C. 7475(b)(2)) 

§ 535.57 How shall the fellowship re-
cipient account for the obligation? 

(a) Within six months of the date a 
fellowship recipient meets the criteria 
in § 535.50(b)(1) or (2), the fellowship re-
cipient shall submit to the Secretary 
one of the following items: 

(1) A description of the activity in 
which the fellowship recipient is em-
ployed. 

(2) Repayment required under §§ 535.51 
and 535.52. 

(3) A request to repay the obligation 
in installments. 

(4) A request for a deferment or waiv-
er as described in §§ 535.54 and 535.56 ac-
companied by a statetment of justifica-
tion. 

(b) A fellowship recipient who sub-
mits a description of employment 
under paragraph (a)(1) of this section 
shall notify the Secretary on a yearly 
basis of the period of time during the 
preceding year that the fellowship re-
cipient was employed in the activity. 

(c) A fellowship recipient shall in-
form the Secretary of any change in 
employment status. 

(d) A fellowship recipient shall in-
form the Secretary of any change of 
address. 

(e)(1) A fellowship recipient’s failure 
to timely satisfy the requirements in 
paragraphs (b) through (d) of this sec-
tion results in the fellowship recipient 
being in non-compliance or default sta-
tus subject to collection action. 

(2) Interest and costs of collection 
may be collected in accordance with 31 
U.S.C. 3717 and 34 CFR part 30. 

(Approved by the Office of Management and 
Budget under control number 1885–0001) 

(Authority: 20 U.S.C. 7475(b)) 
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PART 600—INSTITUTIONAL ELIGI-
BILITY UNDER THE HIGHER EDU-
CATION ACT OF 1965, AS 
AMENDED 

Subpart A—General 

Sec. 
600.1 Scope. 
600.2 Definitions. 
600.3 [Reserved] 
600.4 Institution of higher education. 
600.5 Proprietary institution of higher edu-

cation. 
600.6 Postsecondary vocational institution. 
600.7 Conditions of institutional ineligi-

bility. 
600.8 Treatment of a branch campus. 
600.9 [Reserved] 
600.10 Date, extent, duration, and con-

sequence of eligibility. 
600.11 Special rules regarding institutional 

accreditation or preaccreditation. 

Subpart B—Procedures for Establishing 
Eligibility 

600.20 Application procedures for estab-
lishing, reestablishing, maintaining, or 
expanding institutional eligibility and 
certification. 

600.21 Updating application information. 

Subpart C—Maintaining Eligibility 

600.30 [Reserved] 
600.31 Change in ownership resulting in a 

change in control for private nonprofit, 
private for-profit and public institutions. 

600.32 Eligibility of additional locations. 

Subpart D—Loss of Eligibility 

600.40 Loss of eligibility. 
600.41 Termination and emergency action 

proceedings. 

Subpart E—Eligibility of Foreign Institutions 
To Apply To Participate in the Federal 
Family Education Loan (FFEL) Programs 

600.51 Purpose and scope. 
600.52 Definitions. 
600.53 Requesting an eligibility determina-

tion. 
600.54 Criteria for determining whether a 

foreign institution is eligible to apply to 
participate in the FFEL programs. 

600.55 Additional criteria for determining 
whether a foreign graduate medical 
school is eligible to apply to participate 
in the FFEL programs. 

600.56 Additional criteria for determining 
whether a foreign veterinary school is el-
igible to apply to participate in the 
FFEL programs. 

600.57 Duration of eligibility determination. 

AUTHORITY: 20 U.S.C. 1001, 1002, 1003, 1088, 
1091, 1094, 1099b, and 1099c, unless otherwise 
noted. 

SOURCE: 53 FR 11210, Apr. 5, 1988, unless 
otherwise noted. 

Subpart A—General 

SOURCE: 59 FR 22336, Apr. 29, 1994, unless 
otherwise noted. 

§ 600.1 Scope. 

This part establishes the rules and 
procedures that the Secretary uses to 
determine whether an educational in-
stitution qualifies in whole or in part 
as an eligible institution of higher edu-
cation under the Higher Education Act 
of 1965, as amended (HEA). An eligible 
institution of higher education may 
apply to participate in programs au-
thorized by the HEA (HEA programs). 

(Authority: 20 U.S.C. 1088, 1094, 1099b, 1099c, 
and 1141) 

§ 600.2 Definitions. 

The following definitions apply to 
terms used in this part: 

Accredited: The status of public rec-
ognition that a nationally recognized 
accrediting agency grants to an insti-
tution or educational program that 
meets the agency’s established require-
ments. 

Award year: The period of time from 
July 1 of one year through June 30 of 
the following year. 

Branch Campus: A location of an in-
stitution that is geographically apart 
and independent of the main campus of 
the institution. The Secretary con-
siders a location of an institution to be 
independent of the main campus if the 
location— 

(1) Is permanent in nature; 
(2) Offers courses in educational pro-

grams leading to a degree, certificate, 
or other recognized educational creden-
tial; 

(3) Has its own faculty and adminis-
trative or supervisory organization; 
and 

(4) Has its own budgetary and hiring 
authority. 

Clock hour: A period of time con-
sisting of— 
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(1) A 50- to 60-minute class, lecture, 
or recitation in a 60-minute period; 

(2) A 50- to 60-minute faculty-super-
vised laboratory, shop training, or in-
ternship in a 60-minute period; or 

(3) Sixty minutes of preparation in a 
correspondence course. 

Correspondence course: (1) A ‘‘home 
study’’ course provided by an institu-
tion under which the institution pro-
vides instructional materials, includ-
ing examinations on the materials, to 
students who are not physically at-
tending classes at the institution. 
When students complete a portion of 
the instructional materials, the stu-
dents take the examinations that re-
late to that portion of the materials, 
and return the examinations to the in-
stitution for grading. 

(2) A home study course that pro-
vides instruction in whole or in part 
through the use of video cassettes or 
video discs in an award year is a cor-
respondence course unless the institu-
tion also delivers the instruction on 
the cassette or disc to students phys-
ically attending classes at the institu-
tion during the same award year. 

(3) If a course is part correspondence 
and part residential training, the Sec-
retary considers the course to be a cor-
respondence course. 

Direct assessment program: A program 
as described in 34 CFR 668.10. 

Educational program: (1) A legally au-
thorized postsecondary program of or-
ganized instruction or study that: 

(i) Leads to an academic, profes-
sional, or vocational degree, or certifi-
cate, or other recognized educational 
credential; and 

(ii) May, in lieu of credit hours or 
clock hours as a measure of student 
learning, utilize direct assessment of 
student learning, or recognize the di-
rect assessment of student learning by 
others, if such assessment is consistent 
with the accreditation of the institu-
tion or program utilizing the results of 
the assessment and with the provisions 
of § 668.10. 

(2) The Secretary does not consider 
that an institution provides an edu-
cational program if the institution 
does not provide instruction itself (in-
cluding a course of independent study) 
but merely gives credit for one or more 
of the following: Instruction provided 

by other institutions or schools; exami-
nations or direct assessments provided 
by agencies or organizations; or other 
accomplishments such as ‘‘life experi-
ence.’’ 

Eligible institution: An institution 
that— 

(1) Qualifies as— 
(i) An institution of higher edu-

cation, as defined in § 600.4; 
(ii) A proprietary institution of high-

er education, as defined in § 600.5; or 
(iii) A postsecondary vocational in-

stitution, as defined in § 600.6; and 
(2) Meets all the other applicable pro-

visions of this part. 
Federal Family Education Loan (FFEL) 

Programs: The loan programs (formerly 
called the Guaranteed Student Loan 
(GSL) programs) authorized by title 
IV-B of the HEA, including the Federal 
Stafford Loan, Federal PLUS, Federal 
Supplemental Loans for Students (Fed-
eral SLS), and Federal Consolidation 
Loan programs, in which lenders use 
their own funds to make loans to en-
able students or their parents to pay 
the costs of the students’ attendance at 
eligible institutions. The Federal Staf-
ford Loan, Federal PLUS, Federal SLS, 
and Federal Consolidation Loan pro-
grams are defined in 34 CFR part 668. 

Incarcerated student: A student who is 
serving a criminal sentence in a Fed-
eral, State, or local penitentiary, pris-
on, jail, reformatory, work farm, or 
other similar correctional institution. 
A student is not considered incarcer-
ated if that student is in a half-way 
house or home detention or is sen-
tenced to serve only weekends. 

Legally authorized: The legal status 
granted to an institution through a 
charter, license, or other written docu-
ment issued by the appropriate agency 
or official of the State in which the in-
stitution is physically located. 

Nationally recognized accrediting agen-
cy: An agency or association that the 
Secretary recognizes as a reliable au-
thority to determine the quality of 
education or training offered by an in-
stitution or a program offered by an in-
stitution. The Secretary recognizes 
these agencies and associations under 
the provisions of 34 CFR part 602 and 
publishes a list of the recognized agen-
cies in the FEDERAL REGISTER. 
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Nonprofit institution: An institution 
that— 

(1) Is owned and operated by one or 
more nonprofit corporations or associa-
tions, no part of the net earnings of 
which benefits any private shareholder 
or individual; 

(2) Is legally authorized to operate as 
a nonprofit organization by each State 
in which it is physically located; and 

(3) Is determined by the U.S. Internal 
Revenue Service to be an organization 
to which contributions are tax-deduct-
ible in accordance with section 501(c)(3) 
of the Internal Revenue Code (26 U.S.C. 
501(c)(3)). 

One-academic-year training program: 
An educational program that is at 
least one academic year as defined 
under 34 CFR 668.2. 

Preaccredited: A status that a nation-
ally recognized accrediting agency, 
recognized by the Secretary to grant 
that status, has accorded an 
unaccredited public or private non-
profit institution that is progressing 
toward accreditation within a reason-
able period of time. 

Recognized equivalent of a high school 
diploma: The following are the equiva-
lent of a high school diploma— 

(1) A General Education Development 
Certificate (GED); 

(2) A State certificate received by a 
student after the student has passed a 
State-authorized examination that the 
State recognizes as the equivalent of a 
high school diploma; 

(3) An academic transcript of a stu-
dent who has successfully completed at 
least a two-year program that is ac-
ceptable for full credit toward a bach-
elor’s degree; or 

(4) For a person who is seeking en-
rollment in an educational program 
that leads to at least an associate de-
gree or its equivalent and who has not 
completed high school but who excelled 
academically in high school, docu-
mentation that the student excelled 
academically in high school and has 
met the formalized, written policies of 
the institution for admitting such stu-
dents. 

Recognized occupation: An occupation 
that is— 

(1) Listed in an ‘‘occupational divi-
sion’’ of the latest edition of the Dic-

tionary of Occupational Titles, published 
by the U.S. Department of Labor; or 

(2) Determined by the Secretary in 
consultation with the Secretary of 
Labor to be a recognized occupation. 

Regular student: A person who is en-
rolled or accepted for enrollment at an 
institution for the purpose of obtaining 
a degree, certificate, or other recog-
nized educational credential offered by 
that institution. 

Secretary: The Secretary of the De-
partment of Education or an official or 
employee of the Department of Edu-
cation acting for the Secretary under a 
delegation of authority. 

State: A State of the Union, American 
Samoa, the Commonwealth of Puerto 
Rico, the District of Columbia, Guam, 
the Virgin Islands, the Commonwealth 
of the Northern Mariana Islands, the 
Republic of the Marshall Islands, the 
Federated States of Micronesia, and 
the Republic of Palau. The latter three 
are also known as the Freely Associ-
ated States. 

Telecommunications course: A course 
offered principally through the use of 
one or a combination of technologies 
including television, audio, or com-
puter transmission through open 
broadcast, closed circuit, cable, micro-
wave, or satellite; audio conferencing; 
computer conferencing; or video cas-
settes or discs to deliver instruction to 
students who are separated from the 
instructor and to support regular and 
substantive interaction between these 
students and the instructor, either syn-
chronously or asynchronously. The 
term does not include a course that is 
delivered using video cassettes or disc 
recordings unless that course is deliv-
ered to students physically attending 
classes at the institution providing the 
course during the same award year. If 
the course does not qualify as a tele-
communications course, it is consid-
ered to be a correspondence course. 

Title IV, HEA program: Any of the stu-
dent financial assistance programs list-
ed in 34 CFR 668.1(c). 

(Authority: 20 U.S.C. 1071 et seq., 1078–2, 1088, 
1099b, 1099c, and 1141 and 26 U.S.C. 501(c).) 

[59 FR 22336, Apr. 29, 1994, as amended at 63 
FR 40622, July 29, 1998; 64 FR 58615, Oct. 29, 
1999; 71 FR 45692, Aug. 9, 2006] 
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§ 600.3 [Reserved] 

§ 600.4 Institution of higher education. 

(a) An institution of higher education 
is a public or private nonprofit edu-
cational institution that— 

(1) Is in a State, or for purposes of 
the Federal Pell Grant, Federal Sup-
plemental Educational Opportunity 
Grant, Federal Work-Study, and Fed-
eral TRIO programs may also be lo-
cated in the Federated States of Micro-
nesia or the Marshall Islands; 

(2) Admits as regular students only 
persons who— 

(i) Have a high school diploma; 
(ii) Have the recognized equivalent of 

a high school diploma; or 
(iii) Are beyond the age of compul-

sory school attendance in the State in 
which the institution is physically lo-
cated; 

(3) Is legally authorized to provide an 
educational program beyond secondary 
education in the State in which the in-
stitution is physically located; 

(4) Provides an educational pro-
gram— 

(i) For which it awards an associate, 
baccalaureate, graduate, or profes-
sional degree; 

(ii) That is at least a two-academic- 
year program acceptable for full credit 
toward a baccalaureate degree; or 

(iii) That is at least a one-academic- 
year training program that leads to a 
certificate, degree, or other recognized 
educational credential and prepares 
students for gainful employment in a 
recognized occupation; and 

(5) Is— 
(i) Accredited or preaccredited; or 
(ii) Approved by a State agency listed 

in the FEDERAL REGISTER in accord-
ance with 34 CFR part 603, if the insti-
tution is a public postsecondary voca-
tional educational institution that 
seeks to participate only in Federal 
student assistance programs. 

(b) An institution is physically lo-
cated in a State if it has a campus or 
other instructional site in that State. 

(c) The Secretary does not recognize 
the accreditation or preaccreditation 
of an institution unless the institution 
agrees to submit any dispute involving 
the final denial, withdrawal, or termi-
nation of accreditation to initial arbi-

tration before initiating any other 
legal action. 

(Authority: 20 U.S.C. 1094, 1099b, and 1141(a)) 

[59 FR 22336, Apr. 29, 1994, as amended at 64 
FR 58615, Oct. 29, 1999] 

§ 600.5 Proprietary institution of high-
er education. 

(a) A proprietary institution of high-
er education is an educational institu-
tion that— 

(1) Is not a public or private non-
profit educational institution; 

(2) Is in a State; 
(3) Admits as regular students only 

persons who— 
(i) Have a high school diploma; 
(ii) Have the recognized equivalent of 

a high school diploma; or 
(iii) Are beyond the age of compul-

sory school attendance in the State in 
which the institution is physically lo-
cated; 

(4) Is legally authorized to provide an 
educational program beyond secondary 
education in the State in which the in-
stitution is physically located; 

(5) Provides an eligible program of 
training, as defined in 34 CFR 668.8, to 
prepare students for gainful employ-
ment in a recognized occupation; 

(6) Is accredited; 
(7) Has been in existence for at least 

two years; and 
(8) Has no more than 90 percent of its 

revenues derived from title IV, HEA 
program funds, as determined under 
paragraph (d) of this section. 

(b)(1) The Secretary considers an in-
stitution to have been in existence for 
two years only if— 

(i) The institution has been legally 
authorized to provide, and has pro-
vided, a continuous educational pro-
gram to prepare students for gainful 
employment in a recognized occupa-
tion during the 24 months preceding 
the date of its eligibility application; 
and 

(ii) The educational program that the 
institution provides on the date of its 
eligibility application is substantially 
the same in length and subject matter 
as the program that the institution 
provided during the 24 months pre-
ceding the date of its eligibility appli-
cation. 

(2)(i) The Secretary considers an in-
stitution to have provided a continuous 
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educational program during the 24 
months preceding the date of its eligi-
bility application even if the institu-
tion did not provide that program dur-
ing normal vacation periods, or periods 
when the institution temporarily 
closed due to a natural disaster that di-
rectly affected the institution or the 
institution’s students. 

(ii) The Secretary considers an insti-
tution to have satisfied the provisions 
of paragraph (b)(1)(ii) of this section if 
the institution substantially changed 
the subject matter of the educational 
program it provided during that 24- 
month period because of new tech-
nology or the requirements of other 
Federal agencies. 

(3) In determining whether an appli-
cant institution satisfies the require-
ment contained in paragraph (b)(1) of 
this section, the Secretary— 

(i) Counts any period during which 
the applicant institution has been cer-
tified as a branch campus; and 

(ii) Except as provided in paragraph 
(b)(3)(i) of this section, does not count 
any period during which the applicant 
institution was a part of another eligi-
ble proprietary institution of higher 
education, postsecondary vocational 
institution, or vocational school. 

(c) An institution is physically lo-
cated in a State if it has a campus or 
other instructional site in that State. 

(d)(1) An institution satisfies the re-
quirement contained in paragraph 
(a)(8) of this section by examining its 
revenues under the following formula 
for its latest complete fiscal year: 

Title IV, HEA program funds the institution 
used to satisfy its students’ tuition, fees, 
and other institutional charges to students 

The sum of revenues including title IV, HEA 
program funds generated by the institution 
from: tuition, fees, and other institutional 
charges for students enrolled in eligible 
programs as defined in 34 CFR 668.8; and 
activities conducted by the institution, to 
the extent not included in tuition, fees, 
and other institutional charges, that are 
necessary for the education or training of 
its students who are enrolled in those eligi-
ble programs. 

(2) An institution must use the cash 
basis of accounting when calculating 
the amount of title IV, HEA program 
funds in the numerator and the total 
amount of revenue generated by the in-
stitution in the denominator of the 

fraction contained in paragraph (d)(1) 
of this section. 

(3) Under the cash basis of account-
ing— 

(i) In calculating the amount of rev-
enue generated by the institution from 
institutional loans, the institution 
must include only the amount of loan 
repayments received by the institution 
during the fiscal year; and 

(ii) In calculating the amount of rev-
enue generated by the institution from 
institutional scholarships, the institu-
tion must include only the amount of 
funds it disbursed during the fiscal 
year from an established restricted ac-
count and only to the extent that the 
funds in that account represent des-
ignated funds from an outside source or 
income earned on those funds. 

(e) With regard to the formula con-
tained in paragraph(d)(1) of this sec-
tion— 

(1) The institution may not include 
as title IV, HEA program funds in the 
numerator nor as revenue generated by 
the institution in the denominator— 

(i) The amount of funds it received 
under the Federal Work-Study (FWS) 
Program, unless the institution used 
those funds to pay a student’s institu-
tional charges in which case the FWS 
program funds used to pay those 
charges would be included in the nu-
merator and denominator. 

(ii) The amount of funds it received 
under the Leveraging Educational As-
sistance Partnership (LEAP) Program. 
(The LEAP Program was formerly 
called the State Student Incentive 
Grant or SSIG Program.); 

(iii) The amount of institutional 
funds it used to match title IV, HEA 
program funds; 

(iv) The amount of title IV, HEA pro-
gram funds that must be refunded or 
returned under § 668.22; or 

(v) The amount charged for books, 
supplies, and equipment unless the in-
stitution includes that amount as tui-
tion, fees, or other institutional 
charges. 

(2) In determining the amount of 
title IV, HEA program funds received 
by the institution under the cash basis 
of accounting, except as provided in 
paragraph (e)(3) of this section, the in-
stitution must presume that any title 
IV, HEA program funds disbursed or 
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delivered to or on behalf of a student 
will be used to pay the student’s tui-
tion, fees, or other institutional 
charges, regardless of whether the in-
stitution credits those funds to the stu-
dent’s account or pays those funds di-
rectly to the student, and therefore 
must include those funds in the numer-
ator and denominator. 

(3) In paragraph (e)(2) of this section, 
the institution may not presume that 
title IV, HEA program funds were used 
to pay tuition, fees, and other institu-
tional charges to the extent that those 
charges were satisfied by— 

(i) Grant funds provided by non-Fed-
eral public agencies, or private sources 
independent of the institution; 

(ii) Funds provided under a contrac-
tual arrangement described in § 600.7(d), 
or 

(iii) Funds provided by State prepaid 
tuition plans. 

(4) With regard to the denominator, 
revenue generated by the institution 
from activities it conducts, that are 
necessary for its students’ education or 
training, includes only revenue from 
those activities that— 

(i) Are conducted on campus or at a 
facility under the control of the insti-
tution; 

(ii) Are performed under the super-
vision of a member of the institution’s 
faculty; and 

(iii) Are required to be performed by 
all students in a specific educational 
program at the institution. 

(f) An institution must notify the 
Secretary within 90 days following the 
end of the fiscal year used in paragraph 
(d)(1) of this section if it fails to satisfy 
the requirement contained in para-
graph (a)(8) of this section. 

(g) If an institution loses its eligi-
bility because it failed to satisfy the 
requirement contained in paragraph 
(a)(8) of this section, to regain its eligi-
bility it must demonstrate compliance 
with all eligibility requirements for at 
least the fiscal year following the fis-
cal year used in paragraph (d)(1) of this 
section. 

(h) The Secretary does not recognize 
the accreditation of an institution un-
less the institution agrees to submit 
any dispute involving the final denial, 
withdrawal, or termination of accredi-

tation to initial arbitration before ini-
tiating any other legal action. 

(Approved by the Office of Management and 
Budget under control number 1840–0098) 

(Authority: 20 U.S.C. 1088) 

[59 FR 22336, Apr. 29, 1994; 59 FR 32082, June 
22, 1994, as amended at 59 FR 47801, Sept. 19, 
1994; 59 FR 61177, Nov. 29, 1994; 61 FR 29901, 
June 12, 1996; 61 FR 60569, Nov. 29, 1996; 64 FR 
58615, Oct. 29, 1999] 

§ 600.6 Postsecondary vocational insti-
tution. 

(a) A postsecondary vocational insti-
tution is a public or private nonprofit 
educational institution that— 

(1) Is in a State; 
(2) Admits as regular students only 

persons who— 
(i) Have a high school diploma; 
(ii) Have the recognized equivalent of 

a high school diploma; or 
(iii) Are beyond the age of compul-

sory school attendance in the State in 
which the institution is physically lo-
cated; 

(3) Is legally authorized to provide an 
educational program beyond secondary 
education in the State in which the in-
stitution is physically located; 

(4) Provides an eligible program of 
training, as defined in 34 CFR 668.8, to 
prepare students for gainful employ-
ment in a recognized occupation; 

(5) Is— 
(i) Accredited or preaccredited; or 
(ii) Approved by a State agency listed 

in the FEDERAL REGISTER in accord-
ance with 34 CFR part 603, if the insti-
tution is a public postsecondary voca-
tional educational institution that 
seeks to participate only in Federal as-
sistance programs; and 

(6) Has been in existence for at least 
two years. 

(b)(1) The Secretary considers an in-
stitution to have been in existence for 
two years only if— 

(i) The institution has been legally 
authorized to provide, and has pro-
vided, a continuous education or train-
ing program to prepare students for 
gainful employment in a recognized oc-
cupation during the 24 months pre-
ceding the date of its eligibility appli-
cation; and 

(ii) The education or training pro-
gram it provides on the date of its eli-
gibility application is substantially the 
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same in length and subject matter as 
the program it provided during the 24 
months preceding the date of its eligi-
bility application. 

(2)(i) The Secretary considers an in-
stitution to have provided a continuous 
education or training program during 
the 24 months preceding the date of its 
eligibility application even if the insti-
tution did not provide that program 
during normal vacation periods, or pe-
riods when the institution temporarily 
closed due to a natural disaster that af-
fected the institution or the institu-
tion’s students. 

(ii) The Secretary considers an insti-
tution to have satisfied the provisions 
of paragraph (b)(1)(ii) of this section if 
the institution substantially changed 
the subject matter of the educational 
program it provided during that 24- 
month period because of new tech-
nology or the requirements of other 
Federal agencies. 

(3) In determining whether an appli-
cant institution satisfies the require-
ment contained in paragraph (b)(1) of 
this section, the Secretary— 

(i) Counts any period during which 
the applicant institution qualified as 
an eligible institution of higher edu-
cation; 

(ii) Counts any period during which 
the applicant institution was part of 
another eligible institution of higher 
education, provided that the applicant 
institution continues to be part of an 
eligible institution of higher edu-
cation; 

(iii) Counts any period during which 
the applicant institution has been cer-
tified as a branch campus; and 

(iv) Except as provided in paragraph 
(b)(3)(iii) of this section, does not count 
any period during which the applicant 
institution was a part of another eligi-
ble proprietary institution of higher 
education or postsecondary vocational 
institution. 

(c) An institution is physically lo-
cated in a State or other instructional 
site if it has a campus or instructional 
site in that State. 

(d) The Secretary does not recognize 
the accreditation or preaccreditation 
of an institution unless the institution 
agrees to submit any dispute involving 
the final denial, withdrawal, or termi-
nation of accreditation to initial arbi-

tration before initiating any other 
legal action. 

(Authority: 20 U.S.C. 1088 and 1094(c)(3)) 

[59 FR 22336, Apr. 29, 1994, as amended at 64 
FR 58616, Oct. 29, 1999] 

§ 600.7 Conditions of institutional in-
eligibility. 

(a) General rule. For purposes of title 
IV of the HEA, an educational institu-
tion that otherwise satisfies the re-
quirements contained in §§ 600.4, 600.5, 
or 600.6 nevertheless does not qualify as 
an eligible institution under this part 
if— 

(1) For its latest complete award 
year— 

(i) More than 50 percent of the insti-
tution’s courses were correspondence 
courses as calculated under paragraph 
(b) of this section; 

(ii) Fifty percent or more of the insti-
tution’s regular enrolled students were 
enrolled in correspondence courses; 

(iii) More than twenty-five percent of 
the institution’s regular enrolled stu-
dents were incarcerated; 

(iv) More than fifty percent of its 
regular enrolled students had neither a 
high school diploma nor the recognized 
equivalent of a high school diploma, 
and the institution does not provide a 
four-year or two-year educational pro-
gram for which it awards a bachelor’s 
degree or an associate degree, respec-
tively; 

(2) The institution, or an affiliate of 
the institution that has the power, by 
contract or ownership interest, to di-
rect or cause the direction of the man-
agement of policies of the institution— 

(A) Files for relief in bankruptcy, or 
(B) Has entered against it an order 

for relief in bankruptcy; or 
(3) The institution, its owner, or its 

chief executive officer— 
(i) Has pled guilty to, has pled nolo 

contendere to, or is found guilty of, a 
crime involving the acquisition, use, or 
expenditure of title IV, HEA program 
funds; or 

(ii) Has been judicially determined to 
have committed fraud involving title 
IV, HEA program funds. 

(b) Special provisions regarding cor-
respondence courses and students—(1) 
Calculating the number of correspondence 
courses. For purposes of paragraphs 
(a)(1) (i) and (ii) of this section— 
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(i) A correspondence course may be a 
complete educational program offered 
by correspondence, or one course pro-
vided by correspondence in an on-cam-
pus (residential) educational program; 

(ii) A course must be considered as 
being offered once during an award 
year regardless of the number of times 
it is offered during that year; and 

(iii) A course that is offered both on 
campus and by correspondence must be 
considered two courses for the purpose 
of determining the total number of 
courses the institution provided during 
an award year. 

(2) Exceptions. (i) The provisions con-
tained in paragraphs (a)(1) (i) and (ii) of 
this section do not apply to an institu-
tion that qualifies as a ‘‘technical in-
stitute or vocational school used exclu-
sively or principally for the provision 
of vocational education to individuals 
who have completed or left high school 
and who are available for study in 
preparation for entering the labor mar-
ket’’ under section 3(3)(C) of the Carl 
D. Perkins Vocational and Applied 
Technology Education Act of 1995. 

(ii) The Secretary waives the limita-
tion contained in paragraph (a)(1)(ii) of 
this section for an institution that of-
fers a 2-year associate-degree or a 4- 
year bachelor’s-degree program if the 
students enrolled in the institution’s 
correspondence courses receive no 
more than 5 percent of the title IV, 
HEA program funds received by stu-
dents at that institution. 

(c) Special provisions regarding incar-
cerated students—(1) Exception. The Sec-
retary may waive the prohibition con-
tained in paragraph (a)(1)(iii) of this 
section, upon the application of an in-
stitution, if the institution is a non-
profit institution that provides four- 
year or two-year educational programs 
for which it awards a bachelor’s degree, 
an associate degree, or a postsecondary 
diploma. 

(2) Waiver for entire institution. If the 
nonprofit institution that applies for a 
waiver consists solely of four-year or 
two-year educational programs for 
which it awards a bachelor’s degree, an 
associate degree, or a postsecondary di-
ploma, the Secretary waives the prohi-
bition contained in paragraph (a)(1)(iii) 
of this section for the entire institu-
tion. 

(3) Other waivers. If the nonprofit in-
stitution that applies for a waiver does 
not consist solely of four-year or two- 
year educational programs for which it 
awards a bachelor’s degree, an asso-
ciate degree, or a postsecondary di-
ploma, the Secretary waives the prohi-
bition contained in paragraph (a)(1)(iii) 
of this section— 

(i) For the four-year and two-year 
programs for which it awards a bach-
elor’s degree, an associate degree or a 
postsecondary diploma; and 

(ii) For the other programs the insti-
tution provides, if the incarcerated reg-
ular students enrolled in those other 
programs have a completion rate of 50 
percent or greater. 

(d) Special provision for a nonprofit in-
stitution if more than 50 percent of its en-
rollment consists of students who do not 
have a high school diploma or its equiva-
lent. (1) Subject to the provisions con-
tained in paragraphs (d)(2) and (d)(3) of 
this section, the Secretary waives the 
limitation contained in paragraph 
(a)(1)(iv) of this section for a nonprofit 
institution if that institution dem-
onstrates to the Secretary’s satisfac-
tion that it exceeds that limitation be-
cause it serves, through contracts with 
Federal, State, or local government 
agencies, significant numbers of stu-
dents who do not have a high school di-
ploma or its recognized equivalent. 

(2) Number of critical students. The 
Secretary grants a waiver under para-
graph (d)(1) of this section only if no 
more than 40 percent of the institu-
tion’s enrollment of regular students 
consists of students who— 

(i) Do not have a high school diploma 
or its equivalent; and 

(ii) Are not served through contracts 
described in paragraph (d)(3) of this 
section. 

(3) Contracts with Federal, State, or 
local government agencies. For purposes 
of granting a waiver under paragraph 
(d)(1) of this section, the contracts re-
ferred to must be with Federal, State, 
or local government agencies for the 
purpose of providing job training to 
low-income individuals who are in need 
of that training. An example of such a 
contract is a job training contract 
under the Job Training Partnership 
Act (JPTA). 
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(e) Special provisions. (1) For purposes 
of paragraph (a)(1)of this section, when 
counting regular students, the institu-
tion shall— 

(i) Count each regular student with-
out regard to the full-time or part-time 
nature of the student’s attendance (i.e., 
‘‘head count’’ rather than ‘‘full-time 
equivalent’’); 

(ii) Count a regular student once re-
gardless of the number of times the 
student enrolls during an award year; 
and 

(iii) Determine the number of regular 
students who enrolled in the institu-
tion during the relevant award year 
by— 

(A) Calculating the number of reg-
ular students who enrolled during that 
award year; and 

(B) Excluding from the number of 
students in paragraph (e)(1)(iii)(A) of 
this section, the number of regular stu-
dents who enrolled but subsequently 
withdrew or were expelled from the in-
stitution and were entitled to receive a 
100 percent refund of their tuition and 
fees less any administrative fee that 
the institution is permitted to keep 
under its fair and equitable refund pol-
icy. 

(2) For the purpose of calculating a 
completion rate under paragraph 
(c)(3)(ii) of this section, the institution 
shall— 

(i) Determine the number of regular 
incarcerated students who enrolled in 
the other programs during the last 
completed award year; 

(ii) Exclude from the number of reg-
ular incarcerated students determined 
in paragraph (e)(2)(i) of this section, 
the number of those students who en-
rolled but subsequently withdrew or 
were expelled from the institution and 
were entitled to receive a 100 percent 
refund of their tuition and fees, less 
any administrative fee the institution 
is permitted to keep under the institu-
tion’s fair and equitable refund policy; 

(iii) Exclude from the total obtained 
in paragraph (e)(2)(ii) of this section, 
the number of those regular incarcer-
ated students who remained enrolled in 
the programs at the end of the applica-
ble award year; 

(iv) From the total obtained in para-
graph (e)(2)(iii) of this section, deter-
mine the number of regular incarcer-

ated students who received a degree, 
certificate, or other recognized edu-
cational credential awarded for suc-
cessfully completing the program dur-
ing the applicable award year; and 

(v) Divide the total obtained in para-
graph (e)(2)(iv) of this section by the 
total obtained in paragraph (e)(2)(iii) of 
this section and multiply by 100. 

(f)(1) If the Secretary grants a waiver 
to an institution under this section, 
the waiver extends indefinitely pro-
vided that the institution satisfies the 
waiver requirements in each award 
year. 

(2) If an institution fails to satisfy 
the waiver requirements for an award 
year, the institution becomes ineligible 
on June 30 of that award year. 

(g)(1) For purposes of paragraph (a)(1) 
of this section, and any applicable 
waiver or exception under this section, 
the institution shall substantiate the 
required calculations by having the 
certified public accountant who pre-
pares its audited financial statement 
under 34 CFR 668.15 or its title IV, HEA 
program compliance audit under 34 
CFR 668.23 report on the accuracy of 
those determinations. 

(2) The certified public accountant’s 
report must be based on performing an 
‘‘attestation engagement’’ in accord-
ance with the American Institute of 
Certified Public Accountants 
(AICPA’s) Statement on Standards for 
Attestation Engagements. The cer-
tified public accountant shall include 
that attestation report with or as part 
of the audit report referenced in para-
graph (g)(1) of this section. 

(3) The certified public accountant’s 
attestation report must indicate 
whether the institution’s determina-
tions regarding paragraph (a)(1) of this 
section and any relevant waiver or ex-
ception under paragraphs (b), (c), and 
(d) of this section are accurate; i.e., 
fairly presented in all material re-
spects. 

(h) Notice to the Secretary. An institu-
tion shall notify the Secretary— 

(1) By July 31 following the end of an 
award year if it falls within one of the 
prohibitions contained in paragraph 
(a)(1)of this section, or fails to con-
tinue to satisfy a waiver or exception 
granted under this section; or 
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(2) Within 10 days if it falls within 
one of the prohibitions contained in 
paragraphs (a)(2) or (a)(3) of this sec-
tion. 

(i) Regaining eligibility. (1) If an insti-
tution loses its eligibility because of 
one of the prohibitions contained in 
paragraph (a)(1) of this section, to re-
gain its eligibility, it must dem-
onstrate— 

(i) Compliance with all eligibility re-
quirements; 

(ii) That it did not fall within any of 
the prohibitions contained in para-
graph (a)(1) of this section for at least 
one award year; and 

(iii) That it changed its administra-
tive policies and practices to ensure 
that it will not fall within any of the 
prohibitions contained in paragraph 
(a)(1) of this section. 

(2) If an institution loses its eligi-
bility because of one of the prohibi-
tions contained in paragraphs (a)(2) 
and (a)(3) of this section, this loss is 
permanent. The institution’s eligi-
bility cannot be reinstated. 

(Approved by the Office of Management and 
Budget under control number 1840–0098) 

(Authority: 20 U.S.C. 1088) 

[59 FR 22336, Apr. 29, 1994; 59 FR 32082, June 
22, 1994, as amended at 59 FR 47801, Sept. 19, 
1994; 60 FR 34430, June 30, 1995; 64 FR 58616, 
Oct. 29, 1999; 71 FR 45692, Aug. 9, 2006] 

§ 600.8 Treatment of a branch campus. 
A branch campus of an eligible pro-

prietary institution of higher edu-
cation or a postsecondary vocational 
institution must be in existence for at 
least two years as a branch campus 
after the branch is certified as a branch 
campus before seeking to be designated 
as a main campus or a free-standing in-
stitution. 

(Authority: 20 U.S.C. 1099c) 

[64 FR 58616, Oct. 29, 1999, as amended at 67 
FR 67070, Nov. 1, 2002] 

§ 600.9 [Reserved] 

§ 600.10 Date, extent, duration, and 
consequence of eligibility. 

(a) Date of eligibility. (1) If the Sec-
retary determines that an applicant in-
stitution satisfies all the statutory and 
regulatory eligibility requirements, 
the Secretary considers the institution 

to be an eligible institution as of the 
date— 

(i) The Secretary signs the institu-
tion’s program participation agree-
ment described in 34 CFR part 668, sub-
part B, for purposes of participating in 
any title IV, HEA program; and 

(ii) The Secretary receives all the in-
formation necessary to make that de-
termination for purposes other than 
participating in any title IV, HEA pro-
gram. 

(2) [Reserved] 
(b) Extent of eligibility. (1) If the Sec-

retary determines that the entire ap-
plicant institution, including all its lo-
cations and all its educational pro-
grams, satisfies the applicable require-
ments of this part, the Secretary ex-
tends eligibility to all educational pro-
grams and locations identified on the 
institution’s application for eligibility. 

(2) If the Secretary determines that 
only certain educational programs or 
certain locations of an applicant insti-
tution satisfy the applicable require-
ments of this part, the Secretary ex-
tends eligibility only to those edu-
cational programs and locations that 
meet those requirements and identifies 
the eligible educational programs and 
locations in the eligibility notice sent 
to the institution under § 600.21. 

(3) Eligibility does not extend to any 
location that an institution establishes 
after it receives its eligibility designa-
tion if the institution provides at least 
50 percent of an educational program 
at that location, unless— 

(i) The Secretary approves that loca-
tion under § 600.20(e)(4); or 

(ii) The location is licensed and ac-
credited, the institution does not have 
to apply to the Secretary for approval 
of that location under § 600.20(c), and 
the institution has reported to the Sec-
retary that location under § 600.21. 

(c) Subsequent additions of educational 
programs. (1) Except as provided in 
paragraph (c)(2) of this section, if an el-
igible institution adds an educational 
program after it has been designated as 
an eligible institution by the Sec-
retary, the institution must apply to 
the Secretary to have that additional 
program designated as an eligible pro-
gram of that institution. 

(2) An eligible institution that adds 
an educational program after it has 
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been designated as an eligible institu-
tion by the Secretary does not have to 
apply to the Secretary to have that ad-
ditional program designated as an eli-
gible program of that institution ex-
cept as provided in 34 CFR 668.10 if the 
additional program— 

(i) Leads to an associate, bacca-
laureate, professional, or graduate de-
gree; or 

(ii)(A) Prepares students for gainful 
employment in the same or related rec-
ognized occupation as an educational 
program that has previously been des-
ignated as an eligible program at that 
institution by the Secretary; and 

(B) Is at least 8 semester hours, 12 
quarter hours, or 600 clock hours. 

(3) If an institution incorrectly deter-
mines under paragraph (c)(2) of this 
section that an educational program 
satisfies the applicable statutory and 
regulatory eligibility provisions with-
out applying to the Secretary for ap-
proval, the institution is liable to 
repay to the Secretary all HEA pro-
gram funds received by the institution 
for that educational program, and all 
the title IV, HEA program funds re-
ceived by or on behalf of students who 
were enrolled in that educational pro-
gram. 

(d) Duration of eligibility. (1) If an in-
stitution participates in the title IV, 
HEA programs, the Secretary’s des-
ignation of the institution as an eligi-
ble institution under the title IV, HEA 
programs expires when the institu-
tion’s program participation agree-
ment, as described in 34 CFR part 668, 
subpart B, expires. 

(2) If an institution participates in an 
HEA program other than a title IV, 
HEA program, the Secretary’s designa-
tion of the institution as an eligible in-
stitution, for purposes of that non-title 
IV, HEA program, does not expire as 
long as the institution continues to 
satisfy the statutory and regulatory 
requirements governing its eligibility. 

(e) Consequence of eligibility. (1) If, as 
a part of its institutional eligibility 
application, an institution indicates 
that it wishes to participate in a title 
IV, HEA program and the Secretary de-
termines that the institution satisfies 
the applicable statutory and regu-
latory requirements governing institu-
tional eligibility, the Secretary will 

determine whether the institution sat-
isfies the standards of administrative 
capability and financial responsibility 
contained in 34 CFR part 668, subpart 
B. 

(2) If, as part of its institutional eli-
gibility application, an institution in-
dicates that it does not wish to partici-
pate in any title IV, HEA program and 
the Secretary determines that the in-
stitution satisfies the applicable statu-
tory and regulatory requirements gov-
erning institutional eligibility, the in-
stitution is eligible to apply to partici-
pate in any HEA program listed by the 
Secretary in the eligibility notice it re-
ceives under § 600.21. However, the in-
stitution is not eligible to participate 
in those programs, or receive funds 
under those programs, merely by vir-
tue of its designation as an eligible in-
stitution under this part. 

(Approved by the Office of Management and 
Budget under control number 1845–0098) 

(Authority: 20 U.S.C. 1088 and 1141) 

[59 FR 22336, Apr. 29, 1994, as amended at 59 
FR 47801, Sept. 19, 1994; 65 FR 65671, Nov. 1, 
2000; 71 FR 45692, Aug. 9, 2006] 

§ 600.11 Special rules regarding insti-
tutional accreditation or 
preaccreditation. 

(a) Change of accrediting agencies. For 
purposes of §§ 600.4(a)(5)(i), 600.5(a)(6), 
and 600.6(a)(5)(i), the Secretary does 
not recognize the accreditation or 
preaccreditation of an otherwise eligi-
ble institution if that institution is in 
the process of changing its accrediting 
agency, unless the institution provides 
to the Secretary— 

(1) All materials related to its prior 
accreditation or preaccreditation; and 

(2) Materials demonstrating reason-
able cause for changing its accrediting 
agency. 

(b) Multiple accreditation. The Sec-
retary does not recognize the accredi-
tation or preaccreditation of an other-
wise eligible institution if that institu-
tion is accredited or preaccredited as 
an institution by more than one ac-
crediting agency, unless the institu-
tion— 

(1) Provides to each such accrediting 
agency and the Secretary the reasons 
for that multiple accreditation or 
preaccreditation; 
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(2) Demonstrates to the Secretary 
reasonable cause for that multiple ac-
creditation or preaccreditation; and 

(3) Designates to the Secretary which 
agency’s accreditation or 
preaccreditation the institution uses to 
establish its eligibility under this part. 

(c) Loss of accreditation or 
preaccreditation. (1) An institution may 
not be considered eligible for 24 months 
after it has had its accreditation or 
preaccreditation withdrawn, revoked, 
or otherwise terminated for cause, un-
less the accrediting agency that took 
that action rescinds that action. 

(2) An institution may not be consid-
ered eligible for 24 months after it has 
withdrawn voluntarily from its accred-
itation or preaccreditation status 
under a show-cause or suspension order 
issued by an accrediting agency, unless 
that agency rescinds its order. 

(d) Religious exception. (1) If an other-
wise eligible institution loses its ac-
creditation or preaccreditation, the 
Secretary considers the institution to 
be accredited or preaccredited for pur-
poses of complying with the provisions 
of §§ 600.4, 600.5, and 600.6 if the Sec-
retary determines that its loss of ac-
creditation or preaccreditation— 

(i) Is related to the religious mission 
or affiliation of the institution; and 

(ii) Is not related to its failure to sat-
isfy the accrediting agency’s standards. 

(2) If the Secretary considers an 
unaccredited institution to be accred-
ited or preaccredited under the provi-
sions of paragraph (d)(1) of this section, 
the Secretary will consider that 
unaccredited institution to be accred-
ited or preaccredited for a period suffi-
cient to allow the institution to obtain 
alternative accreditation or 
preaccreditation, except that period 
may not exceed 18 months. 

(Authority: 20 U.S.C. 1099b) 

Subpart B—Procedures for 
Establishing Eligibility 

SOURCE: 59 FR 22336, Apr. 29, 1994, unless 
otherwise noted. 

§ 600.20 Application procedures for es-
tablishing, reestablishing, maintain-
ing, or expanding institutional eligi-
bility and certification. 

(a) Initial eligibility application. An in-
stitution that wishes to establish its 
eligibility to participate in any HEA 
program must submit an application to 
the Secretary for a determination that 
it qualifies as an eligible institution 
under this part. If the institution also 
wishes to be certified to participate in 
the title IV, HEA programs, it must in-
dicate that intent on the application, 
and submit all the documentation indi-
cated on the application to enable the 
Secretary to determine that it satisfies 
the relevant certification requirements 
contained in 34 CFR part 668, subparts 
B and L. 

(b) Reapplication. (1) A currently des-
ignated eligible institution that is not 
participating in the title IV, HEA pro-
grams must apply to the Secretary for 
a determination that the institution 
continues to meet the requirements in 
this part if the Secretary requests the 
institution to reapply. If the institu-
tion wishes to be certified to partici-
pate in the title IV, HEA programs, it 
must submit an application to the Sec-
retary and must submit all the sup-
porting documentation indicated on 
the application to enable the Secretary 
to determine that it satisfies the rel-
evant certification requirements con-
tained in subparts B and L of 34 CFR 
part 668. 

(2) A currently designated eligible in-
stitution that participates in the title 
IV, HEA programs must apply to the 
Secretary for a determination that the 
institution continues to meet the re-
quirements in this part and in 34 CFR 
part 668 if the institution wishes to— 

(i) Continue to participate in the 
title IV, HEA programs beyond the 
scheduled expiration of the institu-
tion’s current eligibility and certifi-
cation designation; 

(ii) Reestablish eligibility and certifi-
cation as a private nonprofit, private 
for-profit, or public institution fol-
lowing a change in ownership that re-
sults in a change in control as de-
scribed in § 600.31; or 

(iii) Reestablish eligibility and cer-
tification after the institution changes 
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its status as a proprietary, nonprofit, 
or public institution. 

(c) Application to expand eligibility. A 
currently designated eligible institu-
tion that wishes to expand the scope of 
its eligibility and certification and dis-
burse title IV, HEA Program funds to 
students enrolled in that expanded 
scope must apply to the Secretary and 
wait for approval to— 

(1) Add a location at which the insti-
tution offers or will offer 50 percent or 
more of an educational program if one 
of the following conditions applies, 
otherwise it must report to the Sec-
retary under § 600.21: 

(i) The institution participates in the 
title IV, HEA programs under a provi-
sional certification, as provided in 34 
CFR 668.13. 

(ii) The institution receives title IV, 
HEA program funds under the reim-
bursement or cash monitoring payment 
method, as provided in 34 CFR part 668, 
subpart K. 

(iii) The institution acquires the as-
sets of another institution that pro-
vided educational programs at that lo-
cation during the preceding year and 
participated in the title IV, HEA pro-
grams during that year. 

(iv) The institution would be subject 
to a loss of eligibility under 34 CFR 
668.188 if it adds that location. 

(v) The Secretary previously notified 
the institution that it must apply for 
approval of an additional location. 

(2) Increase its level of program offer-
ing (e.g., adding graduate degree pro-
grams when it previously offered only 
baccalaureate degree programs); 

(3) Add an educational program if the 
institution is required to apply to the 
Secretary for approval under § 600.10(c); 

(4) Add a branch campus at a location 
that is not currently included in the 
institution’s eligibility and certifi-
cation designation; or 

(5) Convert an eligible location to a 
branch campus. 

(d) Application format. To satisfy the 
requirements of paragraphs (a), (b), and 
(c) of this section, an institution must 
apply in a format prescribed by the 
Secretary for that purpose and provide 
all the information and documentation 
requested by the Secretary to make a 
determination of its eligibility and cer-
tification. 

(e) Secretary’s response to applications. 
(1) If the Secretary receives an applica-
tion under paragraph (a) or (b)(1) of 
this section, the Secretary notifies the 
institution— 

(i) Whether the applicant institution 
qualifies in whole or in part as an eligi-
ble institution under the appropriate 
provisions in §§ 600.4 through 600.7; and 

(ii) Of the locations and educational 
programs that qualify as the eligible 
institution if only a portion of the ap-
plicant qualifies as an eligible institu-
tion; 

(2) If the Secretary receives an appli-
cation under paragraphs (a) or (b) of 
this section and that institution ap-
plies to participate in the title IV, HEA 
programs, the Secretary notifies the 
institution— 

(i) Whether the institution is cer-
tified to participate in those programs; 

(ii) Of the title IV, HEA programs in 
which it is eligible to participate; 

(iii) Of the title IV, HEA programs in 
which it is eligible to apply for funds; 

(iv) Of the effective date of its eligi-
bility to participate in those programs; 
and 

(v) Of the conditions under which it 
may participate in those programs; 

(3) If the Secretary receives an appli-
cation under paragraph (b)(2) of this 
section, the Secretary notifies the in-
stitution whether it continues to be 
certified, or whether it reestablished 
its eligibility and certification to par-
ticipate in the title IV, HEA programs 
and the scope of such approval. 

(4) If the Secretary receives an appli-
cation under paragraph (c)(1) of this 
section for an additional location, the 
Secretary notifies the institution 
whether the location is eligible or in-
eligible to participate in the title IV, 
HEA programs, and the date of eligi-
bility if the location is determined eli-
gible; 

(5) If the Secretary receives an appli-
cation under paragraph (c)(2) of this 
section for an increase in the level of 
program offering, or for an additional 
educational program under paragraph 
(c)(3) of this section, the Secretary no-
tifies the institution whether the pro-
gram qualifies as an eligible program, 
and if the program qualifies, the date 
of eligibility; and 

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00195 Fmt 8010 Sfmt 8010 Y:\SGML\211134.XXX 211134



186 

34 CFR Ch. VI (7–1–07 Edition) § 600.20 

(6) If the Secretary receives an appli-
cation under paragraphs (c)(4) or (c)(5) 
of this section to have a branch campus 
certified to participate in the title IV, 
HEA programs as a branch campus, the 
Secretary notifies the institution 
whether that branch campus is cer-
tified to participate and the date that 
the branch campus is eligible to begin 
participation. 

(f) Disbursement rules related to appli-
cations. (1)(i) Except as provided under 
paragraph (f)(1)(ii) of this section and 
34 CFR 668.26, if an institution submits 
an application under paragraph (b)(2)(i) 
of this section because its participation 
period is scheduled to expire, after that 
expiration date the institution may 
not disburse title IV, HEA program 
funds to students attending that insti-
tution until the institution receives 
the Secretary’s notification that the 
institution is again eligible to partici-
pate in those programs. 

(ii) An institution described in para-
graph (f)(1)(i) of this section may dis-
burse title IV, HEA program funds to 
its students if the institution submits 
to the Secretary a materially complete 
renewal application in accordance with 
the provisions of 34 CFR 668.13(b)(2), 
and has not received a final decision 
from the Department on that applica-
tion. 

(2)(i) Except as provided under para-
graph (f)(2)(ii) of this section and 34 
CFR 668.26, if a private nonprofit, pri-
vate for-profit, or public institution 
submits an application under para-
graph (b)(2)(ii) or (b)(2)(iii) of this sec-
tion because it has undergone or will 
undergo a change in ownership that re-
sults in a change of control or a change 
in status, the institution may not dis-
burse title IV, HEA program funds to 
students attending that institution 
after the change of ownership or status 
until the institution receives the Sec-
retary’s notification that the institu-
tion is eligible to participate in those 
programs. 

(ii) An institution described in para-
graph (f)(2)(i) of this section may dis-
burse title IV, HEA program funds to 
its students if the Secretary issues a 
provisional extension of certification 
under paragraph (g) of this section. 

(3) If an institution must apply to the 
Secretary under paragraphs (c)(1) 

through (c)(4) of this section, the insti-
tution may not disburse title IV, HEA 
program funds to students attending 
the subject location, program, or 
branch until the institution receives 
the Secretary’s notification that the 
location, program, or branch is eligible 
to participate in the title IV, HEA pro-
grams. 

(4) If an institution applies to the 
Secretary under paragraph (c)(5) of this 
section to convert an eligible location 
to a branch campus, the institution 
may continue to disburse title IV, HEA 
program funds to students attending 
that eligible location. 

(5) If an institution does not apply to 
the Secretary to obtain the Secretary’s 
approval of a new location, program, 
increased level of program offering, or 
branch, and the location, program, or 
branch does not qualify as an eligible 
location, program, or branch of that in-
stitution under this part and 34 CFR 
part 668, the institution is liable for all 
title IV, HEA program funds it dis-
burses to students enrolled at that lo-
cation or branch or in that program. 

(g) Application for provisional extension 
of certification. (1) If a private nonprofit 
institution, a private for-profit institu-
tion, or a public institution partici-
pating in the title IV, HEA programs 
undergoes a change in ownership that 
results in a change of control as de-
scribed in 34 CFR 600.31, the Secretary 
may continue the institution’s partici-
pation in those programs on a provi-
sional basis, if the institution under 
the new ownership submits a ‘‘materi-
ally complete application’’ that is re-
ceived by the Secretary no later than 
10 business days after the day the 
change occurs. 

(2) For purposes of this section, a pri-
vate nonprofit institution, a private 
for-profit institution, or a public insti-
tution submits a materially complete 
application if it submits a fully com-
pleted application form designated by 
the Secretary supported by— 

(i) A copy of the institution’s State 
license or equivalent document that— 
as of the day before the change in own-
ership—authorized or will authorize 
the institution to provide a program of 
postsecondary education in the State 
in which it is physically located; 
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(ii) A copy of the document from the 
institution’s accrediting association 
that—as of the day before the change 
in ownership—granted or will grant the 
institution accreditation status, in-
cluding approval of any non-degree pro-
grams it offers; 

(iii) Audited financial statements of 
the institution’s two most recently 
completed fiscal years that are pre-
pared and audited in accordance with 
the requirements of 34 CFR 668.23; and 

(iv) Audited financial statements of 
the institution’s new owner’s two most 
recently completed fiscal years that 
are prepared and audited in accordance 
with the requirements of 34 CFR 668.23, 
or equivalent information for that 
owner that is acceptable to the Sec-
retary. 

(h) Terms of the extension. (1) If the 
Secretary approves the institution’s 
materially complete application, the 
Secretary provides the institution with 
a provisional Program Participation 
Agreement (PPA). The provisional PPA 
extends the terms and conditions of the 
program participation agreement that 
were in effect for the institution before 
its change of ownership. 

(2) The provisional PPA expires on 
the earlier of— 

(i) The date on which the Secretary 
signs a new program participation 
agreement; 

(ii) The date on which the Secretary 
notifies the institution that its appli-
cation is denied; or 

(iii) The last day of the month fol-
lowing the month in which the change 
of ownership occurred, unless the pro-
visions of paragraph (h)(3) of this sec-
tion apply. 

(3) If the provisional PPA will expire 
under the provisions of paragraph 
(h)(2)(iii) of this section, the Secretary 
extends the provisional PPA on a 
month-to-month basis after the expira-
tion date described in paragraph 
(h)(2)(iii) of this section if, prior to 
that expiration date, the institution 
provides the Secretary with— 

(i) A ‘‘same day’’ balance sheet show-
ing the financial position of the insti-
tution, as of the date of the ownership 
change, that is prepared in accordance 
with Generally Accepted Accounting 
Principles (GAAP) published by the Fi-
nancial Accounting Standards Board 

and audited in accordance with Gen-
erally Accepted Government Auditing 
Standards (GAGAS) published by the 
U.S. General Accounting Office; 

(ii) If not already provided, approval 
of the change of ownership from the 
State in which the institution is lo-
cated by the agency that authorizes 
the institution to legally provide post-
secondary education in that State; 

(iii) If not already provided, approval 
of the change of ownership from the in-
stitution’s accrediting agency; and 

(iv) A default management plan un-
less the institution is exempt from pro-
viding that plan under 34 CFR 
668.14(b)(15). 

(Approved by the Office of Management and 
Budget under control number 1845–0098) 

(Authority: 20 U.S.C. 1001, 1002, 1088, and 
1099c) 

[65 FR 65671, Nov. 1, 2000] 

§ 600.21 Updating application informa-
tion. 

(a) Reporting requirements. Except as 
provided in paragraph (b) of this sec-
tion, an eligible institution must re-
port to the Secretary in a manner pre-
scribed by the Secretary no later than 
10 days after the change occurs, of any 
change in the following: 

(1) Its name, the name of a branch, or 
the name of a previously reported loca-
tion. 

(2) Its address, the address of a 
branch, or the address of a previously 
reported location. 

(3) Its establishment of an accredited 
and licensed additional location at 
which it offers or will offer 50 percent 
or more of an educational program if 
the institution wants to disburse title 
IV, HEA program funds to students en-
rolled at that location, under the pro-
visions in paragraph (d) of this section. 

(4) Except as provided in 34 CFR 
668.10, the way it measures program 
length (e.g., from clock hours to credit 
hours, or from semester hours to quar-
ter hours). 

(5) A decrease in the level of program 
offering (e.g. the institution drops its 
graduate programs). 

(6) A person’s ability to affect sub-
stantially the actions of the institu-
tion if that person did not previously 
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have this ability. The Secretary con-
siders a person to have this ability if 
the person— 

(i) Holds alone or together with an-
other member or members of his or her 
family, at least a 25 percent ‘‘owner-
ship interest’’ in the institution as de-
fined in § 600.31(b); 

(ii) Represents or holds, either alone 
or together with other persons, under a 
voting trust, power of attorney, proxy, 
or similar agreement at least a 25 per-
cent ‘‘ownership interest’’ in the insti-
tution, as defined in § 600.31(b); or 

(iii) Is a general partner, the chief ex-
ecutive officer, or chief financial offi-
cer of the institution. 

(7) The individual the institution des-
ignates under 34 CFR 668.16(b)(1) as its 
title IV, HEA Program administrator. 

(8) The closure of a branch campus or 
additional location that the institution 
was required to report to the Sec-
retary. 

(9) The governance of a public insti-
tution. 

(b) Additional reporting from institu-
tions owned by publicly-traded corpora-
tions. An institution that is owned by a 
publicly-traded corporation must re-
port to the Secretary any change in 
the information described in paragraph 
(a)(6) of this section when it notifies its 
accrediting agency, but no later than 
10 days after the institution learns of 
the change. 

(c) Secretary’s response to reporting. 
The Secretary notifies an institution if 
any reported changes affects the insti-
tution’s eligibility, and the effective 
date of that change. 

(d) Disbursement rules related to addi-
tional locations. When an institution 
must report to the Secretary about an 
additional location under paragraph 
(a)(3) of this section, the institution 
may not disburse title IV, HEA funds 
to students at that location before it 
reports to the Secretary about that lo-
cation. Unless it is an institution that 
must apply to the Secretary under 
§ 600.20(c)(1), once it reports to the Sec-
retary about that location, the institu-
tion may disburse those funds to those 
students if that location is licensed and 
accredited. 

(e) Consequence of failure to report. An 
institution’s failure to inform the Sec-
retary of a change described in para-

graph (a) of this section within the 
time period stated in that paragraph 
may result in adverse action against 
the institution. 

(f) Definition. A family member in-
cludes a person’s— 

(1) Parent or stepparent, sibling or 
step-sibling, spouse, child or stepchild, 
or grandchild or step-grandchild; 

(2) Spouse’s parent or stepparent, sib-
ling or step-sibling, child or stepchild, 
or grandchild or step-grandchild; 

(3) Child’s spouse; and 
(4) Sibling’s spouse. 

(Approved by the Office of Management and 
Budget under control number 1845–0012) 

(Authority: 20 U.S.C. 1001, 1002, 1088, and 
1099c) 

[65 FR 65673, Nov. 1, 2000, as amended at 67 
FR 67070, Nov. 1, 2002; 71 FR 45692, Aug. 9, 
2006] 

Subpart C—Maintaining Eligibility 

SOURCE: 59 FR 22336, Apr. 29, 1994, unless 
otherwise noted. 

§ 600.30 [Reserved] 

§ 600.31 Change in ownership result-
ing in a change in control for pri-
vate nonprofit, private for-profit 
and public institutions. 

(a)(1) Except as provided in para-
graph (a)(2) of this section, a private 
nonprofit, private for-profit, or public 
institution that undergoes a change in 
ownership that results in a change in 
control ceases to qualify as an eligible 
institution upon the change in owner-
ship and control. A change in owner-
ship that results in a change in control 
includes any change by which a person 
who has or thereby acquires an owner-
ship interest in the entity that owns 
the institution or the parent corpora-
tion of that entity, acquires or loses 
the ability to control the institution. 

(2) If a private nonprofit, private for- 
profit, or public institution has under-
gone a change in ownership that re-
sults in a change in control, the Sec-
retary may, under the provisions of 
§ 600.20(g) and (h), continue the institu-
tion’s participation in the title IV, 
HEA programs on a provisional basis, 
provided that the institution submits, 
under the provisions of § 600.20(g), a ma-
terially complete application— 
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(i) No later than 10 business days 
after the change occurs; or 

(ii) For an institution owned by a 
publicly-traded corporation, no later 
than 10 business days after the institu-
tion knew, or should have known of the 
change based upon SEC filings, that 
the change occurred. 

(3) In order to reestablish eligibility 
and to resume participation in the title 
IV, HEA programs, the institution 
must demonstrate to the Secretary 
that after the change in ownership and 
control— 

(i) The institution satisfies all the 
applicable requirements contained in 
§§ 600.4, 600.5, and 600.6, except that if 
the institution is a proprietary institu-
tion of higher education or postsec-
ondary vocational institution, it need 
not have been in existence for two 
years before seeking eligibility; and 

(ii) The institution qualifies to be 
certified to participate under 34 CFR 
part 668, subpart B. 

(b) Definitions. The following defini-
tions apply to terms used in this sec-
tion: 

Closely-held corporation. Closely-held 
corporation (including the term close 
corporation) means— 

(1) A corporation that qualifies under 
the law of the State of its incorpora-
tion as a closely-held corporation; or 

(2) If the State of incorporation has 
no definition of closely-held corpora-
tion, a corporation the stock of 
which— 

(i) Is held by no more than 30 per-
sons; and 

(ii) Has not been and is not planned 
to be publicly offered. 

Control. Control (including the terms 
controlling, controlled by and under 
common control with) means the pos-
session, direct or indirect, of the power 
to direct or cause the direction of the 
management and policies of a person, 
whether through the ownership of vot-
ing securities, by contract, or other-
wise. 

Ownership or ownership interest. (1) 
Ownership or ownership interest means 
a legal or beneficial interest in an in-
stitution or its corporate parent, or a 
right to share in the profits derived 
from the operation of an institution or 
its corporate parent. 

(2) Ownership or ownership interest 
does not include an ownership interest 
held by— 

(i) A mutual fund that is regularly 
and publicly traded; 

(ii) A U.S. institutional investor, as 
defined in 17 CFR 240.15a–6(b)(7); 

(iii) A profit-sharing plan of the in-
stitution or its corporate parent, pro-
vided that all full-time permanent em-
ployees of the institution or corporate 
parent are included in the plan; or 

(iv) An Employee Stock Ownership 
Plan (ESOP). 

Parent. The parent or parent corpora-
tion of a specified corporation is the 
corporation or partnership that con-
trols the specified corporation directly 
or indirectly through one or more 
intermediaries. 

Person. Person includes a legal person 
(corporation or partnership) or an indi-
vidual. 

Wholly-owned subsidiary. A wholly- 
owned subsidiary is one substantially 
all of whose outstanding voting securi-
ties are owned by its parent together 
with the parent’s other wholly-owned 
subsidiaries. 

(c) Standards for identifying changes of 
ownership and control—(1) Closely-held 
corporation. A change in ownership and 
control occurs when— 

(i) A person acquires more than 50 
percent of the total outstanding voting 
stock of the corporation; 

(ii) A person who holds an ownership 
interest in the corporation acquires 
control of more than 50 percent of the 
outstanding voting stock of the cor-
poration; or 

(iii) A person who holds or controls 50 
percent or more of the total out-
standing stock of the corporation 
ceases to hold or control that propor-
tion of the stock of the corporation. 

(2) Publicly traded corporations re-
quired to be registered with the Securities 
and Exchange Commission (SEC). A 
change in ownership and control occurs 
when— 

(i) A person acquires such ownership 
and control of the corporation so that 
the corporation is required to file a 
Form 8K with the SEC notifying that 
agency of the change in control; or 

(ii) (A) A person who is a controlling 
shareholder of the corporation ceases 
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to be a controlling shareholder. A con-
trolling shareholder is a shareholder 
who holds or controls through agree-
ment both 25 percent or more of the 
total outstanding voting stock of the 
corporation and more shares of voting 
stock than any other shareholder. A 
controlling shareholder for this pur-
pose does not include a shareholder 
whose sole stock ownership is held as a 
U.S. institutional investor, as defined 
in 17 CFR 240.15a–6(b)(7), held in mu-
tual funds, held through a profit-shar-
ing plan, or held in an Employee Stock 
Ownership Plan (ESOP). 

(B) When a change of ownership oc-
curs as a result of paragraph 
(c)(2)(ii)(A) of this section, the institu-
tion may submit its most recent quar-
terly financial statement as filed with 
the SEC, along with copies of all other 
SEC filings made after the close of the 
fiscal year for which a compliance 
audit has been submitted to the De-
partment of Education, instead of the 
‘‘same day’’ balance sheet. 

(C) If a publicly-traded institution is 
provisionally certified due to a change 
in ownership under paragraph (c)(2)(ii) 
of this section, and that institution ex-
periences another change of ownership 
under paragraph (c)(2)(ii) of this sec-
tion, an approval of the subsequent 
change in ownership does not extend 
the original expiration date for the 
provisional certification provided that 
any current controlling shareholder 
was listed on the change of ownership 
application for which the original pro-
visional approval was granted. 

(3) Other corporations. A change in 
ownership and control of a corporation 
that is neither closely-held nor re-
quired to be registered with the SEC 
occurs when— 

(i) A person who has or acquires an 
ownership interest acquires both con-
trol of at least 25 percent of the total 
outstanding voting stock of the cor-
poration and control of the corpora-
tion; 

(ii) A person who holds both owner-
ship or control of at least 25 percent of 
the total outstanding voting stock of 
the corporation and control of the cor-
poration, ceases to own or control that 
proportion of the stock of the corpora-
tion, or to control the corporation; or 

(iii) For a membership corporation, a 
person who is or becomes a member ac-
quires or loses control of 25 percent of 
the voting interests of the corporation 
and control of the corporation. 

(4) Partnership or sole proprietorship. A 
change in ownership and control occurs 
when a person who has or acquires an 
ownership interest acquires or loses 
control as described in this section. 

(5) Parent corporation. An institution 
that is a wholly-owned subsidiary 
changes ownership and control when 
the parent corporation changes owner-
ship and control as described in this 
section. 

(6) Nonprofit institution. A nonprofit 
institution changes ownership and con-
trol when a change takes place that is 
described in paragraph (d) of this sec-
tion. 

(7) Public institution. The Secretary 
does not consider that a public institu-
tion undergoes a change in ownership 
that results in a change of control if 
there is a change in governance and the 
institution after the change remains a 
public institution, provided— 

(i) The new governing authority is in 
the same State as included in the insti-
tution’s program participation agree-
ment; and 

(ii) The new governing authority has 
acknowledged the public institution’s 
continued responsibilities under its 
program participation agreement. 

(d) Covered transactions. For the pur-
poses of this section, a change in own-
ership of an institution that results in 
a change of control may include, but is 
not limited to— 

(1) The sale of the institution; 
(2) The transfer of the controlling in-

terest of stock of the institution or its 
parent corporation; 

(3) The merger of two or more eligi-
ble institutions; 

(4) The division of one institution 
into two or more institutions; 

(5) The transfer of the liabilities of 
an institution to its parent corpora-
tion; 

(6) A transfer of assets that comprise 
a substantial portion of the edu-
cational business of the institution, ex-
cept where the transfer consists exclu-
sively in the granting of a security in-
terest in those assets; or 
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(7) A change in status as a for-profit, 
nonprofit, or public institution. 

(e) Excluded transactions. A change in 
ownership and control reported under 
§ 600.21 and otherwise subject to this 
section does not include a transfer of 
ownership and control of all or part of 
an owner’s equity or partnership inter-
est in an institution, the institution’s 
parent corporation, or other legal enti-
ty that has signed the institution’s 
Program Participation Agreement— 

(1) From an owner to a ‘‘family mem-
ber’’ of that owner as defined in 
§ 600.21(f); or 

(2) Upon the retirement or death of 
the owner, to a person with an owner-
ship interest in the institution who has 
been involved in management of the in-
stitution for at least two years pre-
ceding the transfer and who has estab-
lished and retained the ownership in-
terest for at least two years prior to 
the transfer. 

(Approved by the Office of Management and 
Budget under control number 1845–0012) 

(Authority: 20 U.S.C. 1099c) 

[59 FR 22336, Apr. 29, 1994, as amended at 59 
FR 47801, Sept. 19, 1994; 60 FR 33430, June 30, 
1995; 64 FR 58616, Oct. 29, 1999; 65 FR 65673, 
Nov. 1, 2000; 67 FR 67070, Nov. 1, 2002] 

§ 600.32 Eligibility of additional loca-
tions. 

(a) Except as provided in paragraphs 
(b) and (c) of this section, to qualify as 
an eligible location, an additional loca-
tion of an eligible institution must sat-
isfy the applicable requirements of this 
section and §§ 600.4, 600.5, 600.6, 600.8, 
and 600.10. 

(b) To qualify as an eligible location, 
an additional location is not required 
to satisfy the two-year requirement of 
§§ 600.5(a)(7) or 600.6(a)(6), unless— 

(1) The location was a facility of an-
other institution that has closed or 
ceased to provide educational programs 
for a reason other than a normal vaca-
tion period or a natural disaster that 
directly affects the institution or the 
institution’s students; 

(2) The applicant institution ac-
quired, either directly from the institu-
tion that closed or ceased to provide 
educational programs, or through an 
intermediary, the assets at the loca-
tion; and 

(3) The institution from which the 
applicant institution acquired the as-
sets of the location— 

(i) Owes a liability for a violation of 
an HEA program requirement; and 

(ii) Is not making payments in ac-
cordance with an agreement to repay 
that liability. 

(c) Notwithstanding paragraph (b) of 
this section, an additional location is 
not required to satisfy the two-year re-
quirement of § 600.5(a)(7) or § 600.6(a)(6) 
if the applicant institution agrees— 

(1) To be liable for all improperly ex-
pended or unspent title IV, HEA pro-
gram funds received by the institution 
that has closed or ceased to provide 
educational programs; 

(2) To be liable for all unpaid refunds 
owed to students who received title IV, 
HEA program funds; and 

(3) To abide by the policy of the insti-
tution that has closed or ceased to pro-
vide educational programs regarding 
refunds of institutional charges to stu-
dents in effect before the date of the 
acquisition of the assets of the addi-
tional location for the students who 
were enrolled before that date. 

(d) For purposes of this section, an 
‘‘additional location’’ is a location of 
an institution that was not designated 
as an eligible location in the eligibility 
notification provided to an institution 
under § 600.21. 

(Authority: 20 U.S.C. 1088 and 1141) 

Subpart D—Loss of Eligibility 

SOURCE: 59 FR 22336, Apr. 29, 1994, unless 
otherwise noted. 

§ 600.40 Loss of eligibility. 
(a)(1) Except as provided in para-

graphs (a) (2) and (3) of this section, an 
institution, or a location or edu-
cational program of an institution, 
loses its eligibility on the date that— 

(i) The institution, location, or edu-
cational program fails to meet any of 
the eligibility requirements of this 
part; 

(ii) The institution or location per-
manently closes; 

(iii) The institution or location 
ceases to provide educational programs 
for a reason other than a normal vaca-
tion period or a natural disaster that 
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directly affects the institution, par-
ticular location, or the students of the 
institution or location; or 

(iv) For purposes of the title IV, HEA 
programs— 

(A) The institution’s period of par-
ticipation as specified under 34 CFR 
668.13 expires; or 

(B) The institution’s provisional cer-
tification is revoked under 34 CFR 
668.13. 

(2) If an institution loses its eligi-
bility because it violated the require-
ments of § 600.5(a)(8), as evidenced by 
the determination under provisions 
contained in § 600.5(d), it loses its eligi-
bility on the last day of the fiscal year 
used in § 600.5(d), except that if an in-
stitution’s latest fiscal year was de-
scribed in § 600.7(h)(1), it loses its eligi-
bility as of June 30, 1994. 

(3) If an institution loses its eligi-
bility under the provisions of 
§ 600.7(a)(1), it loses its eligibility on 
the last day of the award year being 
evaluated under that provision. 

(b) If the Secretary undertakes to 
terminate the eligibility of an institu-
tion because it violated the provisions 
of § 600.5(a)(8) or § 600.7(a), and the insti-
tution requests a hearing, the presiding 
official must terminate the institu-
tion’s eligibility if it violated those 
provisions, notwithstanding its status 
at the time of the hearing. 

(c)(1) If the Secretary designates an 
institution or any of its educational 
programs or locations as eligible on the 
basis of inaccurate information or doc-
umentation, the Secretary’s designa-
tion is void from the date the Sec-
retary made the designation, and the 
institution or program or location, as 
applicable, never qualified as eligible. 

(2) If an institution closes its main 
campus or stops providing any edu-
cational programs on its main campus, 
it loses its eligibility as an institution, 
and that loss of eligibility includes all 
its locations and all its programs. Its 
loss of eligibility is effective on the 
date it closes that campus or stops pro-
viding any educational program at that 
campus. 

(d) Except as otherwise provided in 
this part, if an institution ceases to 
satisfy any of the requirements for eli-
gibility under this part— 

(1) It must notify the Secretary with-
in 30 days of the date that it ceases to 
satisfy that requirement; and 

(2) It becomes ineligible to continue 
to participate in any HEA program as 
of the date it ceases to satisfy any of 
the requirements. 

(Authority: 20 U.S.C. 1088, 1099a–3, and 1141) 

[59 FR 22336, Apr. 29, 1994, as amended at 63 
FR 40622, July 29, 1998] 

§ 600.41 Termination and emergency 
action proceedings. 

(a) If the Secretary believes that a 
previously designated eligible institu-
tion as a whole, or at one or more of its 
locations, does not satisfy the statu-
tory or regulatory requirements that 
define that institution as an eligible 
institution, the Secretary may— 

(1) Terminate the institution’s eligi-
bility designation in whole or as to a 
particular location— 

(i) Under the procedural provisions 
applicable to terminations contained 
in 34 CFR 668.81, 668.83, 668.86, 668.87, 
668.88, 668.89, 668.90 (a)(1), (a)(4), and (c) 
through (f), and 668.91; or 

(ii) Under a show-cause hearing, if 
the institution’s loss of eligibility re-
sults from— 

(A) Its previously qualifying as an el-
igible vocational school; 

(B) Its previously qualifying as an el-
igible institution, notwithstanding its 
unaccredited status, under the trans-
fer-of-credit alternative to accredita-
tion (as that alternative existed in 20 
U.S.C. 1085, 1088, and 1141(a)(5)(B) and 
§ 600.8 until July 23, 1992); 

(C) Its loss of accreditation or 
preaccreditation; 

(D) Its loss of legal authority to pro-
vide postsecondary education in the 
State in which it is physically located; 

(E) Its violations of the provisions 
contained in § 600.5(a)(8) or § 600.7(a); 

(F) Its permanently closing; or 
(G) Its ceasing to provide educational 

programs for a reason other than a nor-
mal vacation period or a natural dis-
aster that directly affects the institu-
tion, a particular location, or the stu-
dents of the institution or location; 

(2) Limit, under the provisions of 34 
CFR 668.86, the authority of the insti-
tution to disburse, deliver, or cause the 
disbursement or delivery of funds 
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under one or more title IV, HEA pro-
grams as otherwise provided under 34 
CFR 668.26 for the benefit of students 
enrolled at the ineligible institution or 
location prior to the loss of eligibility 
of that institution or location; and 

(3) Initiate an emergency action 
under the provisions contained in 34 
CFR 668.83 with regard to the institu-
tion’s participation in one or more 
title IV, HEA programs. 

(b) If the Secretary believes that an 
educational program offered by an in-
stitution that was previously des-
ignated by the Secretary as an eligible 
institution under the HEA does not 
satisfy relevant statutory or regu-
latory requirements that define that 
educational program as part of an eli-
gible institution, the Secretary may in 
accordance with the procedural provi-
sions described in paragraph (a) of this 
section— 

(1) Undertake to terminate that edu-
cational program’s eligibility under 
one or more of the title IV, HEA pro-
grams under the procedural provisions 
applicable to terminations described in 
paragraph (a) of this section; 

(2) Limit the institution’s authority 
to deliver, disburse, or cause the deliv-
ery or disbursement of funds provided 
under that title IV, HEA program to 
students enrolled in that educational 
program, as otherwise provided in 34 
CFR 668.26; and 

(3) Initiate an emergency action 
under the provisions contained in 34 
CFR 668.83 with regard to the institu-
tion’s participation in one or more 
title IV, HEA programs with respect to 
students enrolled in that educational 
program. 

(c)(1) An action to terminate and 
limit the eligibility of an institution as 
a whole or as to any of its locations or 
educational programs is initiated in 
accordance with 34 CFR 668.86(b) and 
becomes final 20 days after the Sec-
retary notifies the institution of the 
proposed action, unless the designated 
department official receives by that 
date a request for a hearing or written 
material that demonstrates that the 
termination and limitation should not 
take place. 

(2) Once a termination under this sec-
tion becomes final, the termination is 
effective with respect to any commit-

ment, delivery, or disbursement of 
funds provided under an applicable 
title IV, HEA program by the institu-
tion— 

(i) Made to students enrolled in the 
ineligible institution, location, or edu-
cational program; and 

(ii) Made on or after the date of the 
act or omission that caused the loss of 
eligibility as to the institution, loca-
tion, or educational program. 

(3) Once a limitation under this sec-
tion becomes final, the limitation is ef-
fective with regard to any commit-
ment, delivery, or disbursement of 
funds under the applicable title IV, 
HEA program by the institution— 

(i) Made after the date on which the 
limitation became final; and 

(ii) Made to students enrolled in the 
ineligible institution, location, or edu-
cational program. 

(d) After a termination under this 
section of the eligibility of an institu-
tion as a whole or as to a location or 
educational program becomes final, the 
institution may not certify applica-
tions for, make awards of or commit-
ments for, deliver, or disburse funds 
under the applicable title IV, HEA pro-
gram, except— 

(1) In accordance with the require-
ments of 34 CFR 668.26(c) with respect 
to students enrolled in the ineligible 
institution, location, or educational 
program; and 

(2) After satisfaction of any addi-
tional requirements, imposed pursuant 
to a limitation under paragraph (a)(2) 
of this section, which may include the 
following: 

(i) Completion of the actions required 
by 34 CFR 668.26(a) and (b). 

(ii) Demonstration that the institu-
tion has made satisfactory arrange-
ments for the completion of actions re-
quired by 34 CFR 668.26(a) and (b). 

(iii) Securing the confirmation of a 
third party selected by the Secretary 
that the proposed disbursements or de-
livery of title IV, HEA program funds 
meet the requirements of the applica-
ble program. 

(iv) Using institutional funds to 
make disbursements permitted under 
this paragraph and seeking reimburse-
ment from the Secretary for those dis-
bursements. 
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(e) If the Secretary undertakes to 
terminate the eligibility of an institu-
tion, location, or program under para-
graphs (a) and (b) of this section: 

(1) If the basis for the loss of eligi-
bility is the loss of accreditation or 
preaccreditation, the sole issue is 
whether the institution, location, or 
program has the requisite accredita-
tion or preaccreditation. The presiding 
official has no authority to consider 
challenges to the action of the accred-
iting agency. 

(2) If the basis for the loss of eligi-
bility is the loss of legal authorization, 
the sole issue is whether the institu-
tion, location, or program has the req-
uisite legal authorization. The pre-
siding official has no authority to con-
sider challenges to the action of a 
State agency in removing the legal au-
thorization. 

(Authority: 20 U.S.C. 1088, 1091, 1094, 1099a–3, 
and 1141) 

[59 FR 22336, Apr. 29, 1994, as amended at 63 
FR 40623, July 29, 1998] 

Subpart E—Eligibility of Foreign In-
stitutions To Apply To Partici-
pate in the Federal Family 
Education Loan (FFEL) Pro-
grams 

SOURCE: 59 FR 22063, Apr. 28, 1994, unless 
otherwise noted. 

§ 600.51 Purpose and scope. 

(a) A foreign institution is eligible to 
apply to participate in the Federal 
Family Education Loan (FFEL) pro-
grams if it is comparable to an eligible 
institution of higher education located 
in the United States and has been ap-
proved by the Secretary in accordance 
with the provisions of this subpart. 

(b) This subpart E contains the pro-
cedures and criteria under which a for-
eign institution may be deemed eligi-
ble to apply to participate in the FFEL 
programs. 

(c) This subpart E does not include 
the procedures and criteria by which a 
foreign institution that is deemed eli-
gible to apply to participate in the 
FFEL programs actually applies for 
that participation. Those procedures 
and criteria are contained in the regu-

lations for the FFEL programs, 34 CFR 
part 682, subpart F. 

(d)(1) A program offered by a foreign 
school through any use of a tele-
communications course, correspond-
ence course, or direct assessment pro-
gram is not an eligible program; 

(2) Correspondence course has the 
meaning given in § 600.2; 

(3) Direct assessment program has the 
meaning given in § 668.10(a)(1) of this 
chapter; 

(4) Telecommunications course is a 
course offered through any one or a 
combination of the technologies listed 
in the definition of telecommuni-
cations course in § 600.2, except that 
telecommunications technologies may 
be used to supplement and support in-
struction that is offered in a classroom 
located in the foreign country where 
the students and instructor are phys-
ically present. 

(Authority: 20 U.S.C. 1082, 1088) 

[59 FR 22063, Apr. 28, 1994, as amended at 71 
FR 45692, Aug. 9, 2006] 

§ 600.52 Definitions. 

The following definitions apply to 
this subpart E: 

Foreign graduate medical school: A for-
eign institution that qualifies to be 
listed in, and is listed as a medical 
school in, the most current edition of 
the World Directory of Medical Schools 
published by the World Health Organi-
zation (WHO). 

Foreign institution: An institution 
that is not located in a State. 

Passing score: The minimum passing 
score as defined by the Educational 
Commission for Foreign Medical Grad-
uates (ECFMG). 

Secondary school: A school that pro-
vides secondary education as deter-
mined under the laws of the country in 
which the school is located. 

(Authority: 20 U.S.C. 1082, 1088) 

§ 600.53 Requesting an eligibility de-
termination. 

(a) To be designated as eligible to 
apply to participate in the FFEL pro-
grams or to continue to be eligible be-
yond the scheduled expiration of the 
institution’s current period of eligi-
bility, a foreign institution must— 
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(1) Apply on the form prescribed by 
the Secretary; and 

(2) Provide all the information and 
documentation requested by the Sec-
retary to make a determination of that 
eligibility. 

(b) If a foreign institution fails to 
provide, release, or authorize release to 
the Secretary of information that is re-
quired in this subpart E, the institu-
tion is ineligible to apply to partici-
pate in the FFEL programs. 

(Approved by the Office of Management and 
Budget under control number 1840–0673) 

(Authority: 20 U.S.C. 1082, 1088) 

§ 600.54 Criteria for determining 
whether a foreign institution is eli-
gible to apply to participate in the 
FFEL programs. 

The Secretary considers a foreign in-
stitution to be comparable to an eligi-
ble institution of higher education in 
the United States and eligible to apply 
to participate in the FFEL programs if 
the foreign institution is a public or 
private nonprofit educational institu-
tion that— 

(a) Admits as regular students only 
persons who— 

(1) Have a secondary school comple-
tion credential; or 

(2) Have the recognized equivalent of 
a secondary school completion creden-
tial; 

(b) Is legally authorized by an appro-
priate authority to provide an eligible 
educational program beyond the sec-
ondary school level in the country in 
which the institution is located; and 

(c) Provides an eligible education 
program— 

(1) For which the institution is le-
gally authorized to award a degree that 
is equivalent to an associate, bacca-
laureate, graduate, or professional de-
gree awarded in the United States; 

(2) That is at least a two-academic- 
year program acceptable for full credit 
toward the equivalent of a bacca-
laureate degree awarded in the United 
States; or 

(3) That is equivalent to at least a 
one-academic-year training program in 
the United States that leads to a cer-
tificate, degree, or other recognized 
educational credential and prepares 

students for gainful employment in a 
recognized occupation. 

(Authority: 20 U.S.C. 1082, 1088) 

§ 600.55 Additional criteria for deter-
mining whether a foreign graduate 
medical school is eligible to apply 
to participate in the FFEL pro-
grams. 

(a) The Secretary considers a foreign 
graduate medical school to be eligible 
to apply to participate in the FFEL 
programs if, in addition to satisfying 
the criteria in § 600.54 (except the cri-
terion that the institution be public or 
private nonprofit), the school satisfies 
all of the following criteria: 

(1) The school provides, and in the 
normal course requires its students to 
complete, a program of clinical and 
classroom medical instruction of not 
less that 32 months in length, that is 
supervised closely by members of the 
school’s faculty and that is provided ei-
ther— 

(i) Outside the United States, in fa-
cilities adequately equipped and staffed 
to afford students comprehensive clin-
ical and classroom medical instruction; 
or 

(ii) In the United States, through a 
training program for foreign medical 
students that has been approved by all 
medical licensing boards and evalu-
ating bodies whose views are consid-
ered relevant by the Secretary. 

(2) The school has graduated classes 
during each of the two twelve-month 
periods immediately preceding the date 
the Secretary receives the school’s re-
quest for an eligibility determination. 

(3) The school employs for the pro-
gram described in paragraph (a)(1) of 
this section only those faculty mem-
bers whose academic credentials are 
the equivalent of credentials required 
of faculty members teaching the same 
or similar courses at medical schools 
in the United States. 

(4)(i) The school has been approved 
by an accrediting body— 

(A) That is legally authorized to 
evaluate the quality of graduate med-
ical school educational programs and 
facilities in the country where the 
school is located; and 

(B) Whose standards of accreditation 
of graduate medical schools— 
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(1) Have been evaluated by the advi-
sory panel of medical experts estab-
lished by the Secretary; and 

(2) Have been determined to be com-
parable to standards of accreditation 
applied to medical schools in the 
United States; or 

(ii) The school is a public or private 
nonprofit educational institution that 
satisfies the requirements in 
§ 600.4(a)(5)(i). 

(5)(i)(A) During the academic year 
preceding the year for which any of the 
school’s students seeks an FFEL pro-
gram loan, at least 60 percent of those 
enrolled as full-time regular students 
in the school and at least 60 percent of 
the school’s most recent graduating 
class were persons who did not meet 
the citizenship and residency criteria 
contained in section 484(a)(5) of the 
HEA, 20 U.S.C. 1091(a)(5); and 

(B) For a foreign graduate medical 
school outside of Canada, at least 60 
percent of the school’s students and 
graduates who took any step of the ex-
aminations administered by the Edu-
cational Commission for Foreign Med-
ical Graduates (ECFMG) (including the 
ECFMG English test) in the year pre-
ceding the year for which any of the 
school’s students seeks an FFEL pro-
gram loan received passing scores on 
the exams; or 

(ii) The school’s clinical training pro-
gram was approved by a State as of 
January 1, 1992, and is currently ap-
proved by that State. 

(b) In performing the calculation re-
quired in paragraph (a)(5)(i)(B) of this 
section, a foreign graduate medical 
school shall count as a graduate each 
person who graduated from the school 
during the three years preceding the 
year for which the calculation is per-
formed. 

(Authority: 20 U.S.C. 1002, 1082) 

[59 FR 22063, Apr. 28, 1994; 59 FR 33681, June 
30, 1994, as amended at 63 FR 40623, July 29, 
1998; 64 FR 58616, Oct. 29, 1999; 69 FR 12275, 
Mar. 16, 2004] 

§ 600.56 Additional criteria for deter-
mining whether a foreign veteri-
nary school is eligible to apply to 
participate in the FFEL programs. 

(a) The Secretary considers a foreign 
veterinary school to be eligible to 
apply to participate in the FFEL pro-

grams if, in addition to satisfying the 
criteria in § 600.54 (except the criterion 
that the institution be public or pri-
vate nonprofit), the school satisfies all 
of the following criteria: 

(1) The school provides, and in the 
normal course requires its students to 
complete, a program of clinical and 
classroom veterinary instruction that 
is supervised closely by members of the 
school’s faculty, and that is provided 
either— 

(i) Outside the United States, in fa-
cilities adequately equipped and staffed 
to afford students comprehensive clin-
ical and classroom veterinary instruc-
tion; or 

(ii) In the United States, through a 
training program for foreign veterinary 
students that has been approved by all 
veterinary licensing boards and evalu-
ating bodies whose views are consid-
ered relevant by the Secretary. 

(2) The school has graduated classes 
during each of the two twelve-month 
periods immediately preceding the date 
the Secretary receives the school’s re-
quest for an eligibility determination. 

(3) The school employs for the pro-
gram described in paragraph (a)(1) of 
this section only those faculty mem-
bers whose academic credentials are 
the equivalent of credentials required 
of faculty members teaching the same 
or similar courses at veterinary 
schools in the United States. 

(4) For a veterinary school that is 
neither public nor private non-profit, 
the school’s students complete their 
clinical training at an approved veteri-
nary school located in the United 
States. 

(b) [Reserved] 

(Authority: 20 U.S.C. 1002 and 1082) 

[64 FR 58616, Oct. 29, 1999, as amended at 69 
FR 12275, Mar. 16, 2004] 

§ 600.57 Duration of eligibility deter-
mination. 

(a) The eligibility of a foreign insti-
tution under this subpart expires six 
years after the date of the Secretary’s 
determination that the institution is 
eligible to apply for participation, ex-
cept that the Secretary may specify a 
shorter period of eligibility. In the case 
of a foreign graduate medical school, 
continued eligibility is dependent upon 
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annual submission of the data and in-
formation required under 
§ 600.55(a)(5)(i), subject to the terms de-
scribed in § 600.53(b). 

(b) A foreign institution that has 
been determined eligible loses its eligi-
bility on the date that the institution 
no longer meets any of the criteria in 
this subpart E. 

(c) Notwithstanding the provisions of 
34 CFR 668.26, if a foreign institution 
loses its eligibility under this subpart 
E, an otherwise eligible student, con-
tinuously enrolled at the institution 
before the loss of eligibility, may re-
ceive an FFEL program loan for at-
tendance at that institution for the 
academic year succeeding the academic 
year in which that institution lost its 
eligibility, if the student actually re-
ceived an FFEL program loan for at-
tendance at the institution for a period 
during which the institution was eligi-
ble under this subpart E. 

(Authority: 20 U.S.C. 1082, 1088, 1099c) 

[59 FR 22063, Apr. 28, 1994. Redesignated at 64 
FR 58616, Oct. 29, 1999, as amended at 69 FR 
12275, Mar. 16, 2004] 

PART 601 [RESERVED] 

PART 602—THE SECRETARY’S REC-
OGNITION OF ACCREDITING 
AGENCIES 

Subpart A—General 

Sec. 
602.1 Why does the Secretary recognize ac-

crediting agencies? 
602.2 How do I know which agencies the 

Secretary recognizes? 
602.3 What definitions apply to this part? 

Subpart B—The Criteria for Recognition 

BASIC ELIGIBILITY REQUIREMENTS 

602.10 Link to Federal programs. 
602.11 Geographic scope of accrediting ac-

tivities. 
602.12 Accrediting experience. 
602.13 Acceptance of the agency by others. 

ORGANIZATIONAL AND ADMINISTRATIVE 
REQUIREMENTS 

602.14 Purpose and organization. 
602.15 Administrative and fiscal responsibil-

ities. 

REQUIRED STANDARDS AND THEIR APPLICATION 

602.16 Accreditation and preaccreditation 
standards. 

602.17 Application of standards in reaching 
an accrediting decision. 

602.18 Ensuring consistency in decision- 
making. 

602.19 Monitoring and reevaluation of ac-
credited institutions and programs. 

602.20 Enforcement of standards. 
602.21 Review of standards. 

REQUIRED OPERATING POLICIES AND 
PROCEDURES 

602.22 Substantive change. 
602.23 Operating procedures all agencies 

must have. 
602.24 Additional procedures certain institu-

tional accreditors must have. 
602.25 Due process. 
602.26 Notification of accrediting decisions. 
602.27 Other information an agency must 

provide the Department. 
602.28 Regard for decisions of States and 

other accrediting agencies. 

Subpart C—The Recognition Process 

APPLICATION AND REVIEW BY DEPARTMENT 
STAFF 

602.30 How does an agency apply for rec-
ognition? 

602.31 How does Department staff review an 
agency’s application? 

REVIEW BY THE NATIONAL ADVISORY COM-
MITTEE ON INSTITUTIONAL QUALITY AND IN-
TEGRITY 

602.32 What is the role of the Advisory Com-
mittee and the senior Department offi-
cial in the review of an agency’s applica-
tion? 

602.33 How may an agency appeal a rec-
ommendation of the Advisory Com-
mittee? 

REVIEW AND DECISION BY THE SECRETARY 

602.34 What does the Secretary consider 
when making a recognition decision? 

602.35 What information does the Sec-
retary’s recognition decision include? 

602.36 May an agency appeal the Secretary’s 
final recognition decision? 

Subpart D—Limitation, Suspension, or 
Termination of Recognition 

LIMITATION, SUSPENSION, AND TERMINATION 
PROCEDURES 

602.40 How may the Secretary limit, sus-
pend, or terminate an agency’s recogni-
tion? 

602.41 What are the notice procedures? 
602.42 What are the response and hearing 

procedures? 
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602.43 How is a decision on limitation, sus-
pension, or termination of recognition 
reached? 

APPEAL RIGHTS AND PROCEDURES 

602.44 How may an agency appeal the sub-
committee’s recommendation? 

602.45 May an agency appeal the Secretary’s 
final decision to limit, suspend, or termi-
nate its recognition? 

Subpart E—Department Responsibilities 

602.50 What information does the Depart-
ment share with a recognized agency 
about its accredited institutions and pro-
grams? 

AUTHORITY: 20 U.S.C. 1099b, unless other-
wise noted. 

SOURCE: 64 FR 56617, Oct. 20, 1999, unless 
otherwise noted. 

Subpart A—General 

§ 602.1 Why does the Secretary recog-
nize accrediting agencies? 

(a) The Secretary recognizes accred-
iting agencies to ensure that these 
agencies are, for the purposes of the 
Higher Education Act of 1965, as 
amended (HEA), or for other Federal 
purposes, reliable authorities regarding 
the quality of education or training of-
fered by the institutions or programs 
they accredit. 

(b) The Secretary lists an agency as a 
nationally recognized accrediting agen-
cy if the agency meets the criteria for 
recognition listed in subpart B of this 
part. 

(Authority: 20 U.S.C. 1099b) 

§ 602.2 How do I know which agencies 
the Secretary recognizes? 

(a) Periodically, the Secretary pub-
lishes a list of recognized agencies in 
the FEDERAL REGISTER, together with 
each agency’s scope of recognition. You 
may obtain a copy of the list from the 
Department at any time. The list is 
also available on the Department’s web 
site. 

(b) If the Secretary denies continued 
recognition to a previously recognized 
agency, or if the Secretary limits, sus-
pends, or terminates the agency’s rec-
ognition before the end of its recogni-
tion period, the Secretary publishes a 
notice of that action in the FEDERAL 
REGISTER. The Secretary also makes 

the reasons for the action available to 
the public, on request. 

(Authority: 20 U.S.C. 1099b) 

§ 602.3 What definitions apply to this 
part? 

The following definitions apply to 
this part: 

Accreditation means the status of pub-
lic recognition that an accrediting 
agency grants to an educational insti-
tution or program that meets the agen-
cy’s standards and requirements. 

Accrediting agency or agency means a 
legal entity, or that part of a legal en-
tity, that conducts accrediting activi-
ties through voluntary, non-Federal 
peer review and makes decisions con-
cerning the accreditation or 
preaccreditation status of institutions, 
programs, or both. 

Act means the Higher Education Act 
of 1965, as amended. 

Adverse accrediting action or adverse 
action means the denial, withdrawal, 
suspension, revocation, or termination 
of accreditation or preaccreditation, or 
any comparable accrediting action an 
agency may take against an institu-
tion or program. 

Advisory Committee means the Na-
tional Advisory Committee on Institu-
tional Quality and Integrity. 

Branch campus means a location of an 
institution that meets the definition of 
branch campus in 34 CFR 600.2. 

Distance education means an edu-
cational process that is characterized 
by the separation, in time or place, be-
tween instructor and student. The 
term includes courses offered prin-
cipally through the use of— 

(1) Television, audio, or computer 
transmission, such as open broadcast, 
closed circuit, cable, microwave, or 
satellite transmission; 

(2) Audio or computer conferencing; 
(3) Video cassettes or disks; or 
(4) Correspondence. 
Final accrediting action means a final 

determination by an accrediting agen-
cy regarding the accreditation or 
preaccreditation status of an institu-
tion or program. A final accrediting ac-
tion is not appealable within the agen-
cy. 

Institution of higher education or insti-
tution means an educational institution 
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that qualifies, or may qualify, as an el-
igible institution under 34 CFR part 
600. 

Institutional accrediting agency means 
an agency that accredits institutions 
of higher education. 

Nationally recognized accrediting agen-
cy, nationally recognized agency, or rec-
ognized agency means an accrediting 
agency that the Secretary recognizes 
under this part. 

Preaccreditation means the status of 
public recognition that an accrediting 
agency grants to an institution or pro-
gram for a limited period of time that 
signifies the agency has determined 
that the institution or program is pro-
gressing towards accreditation and is 
likely to attain accreditation before 
the expiration of that limited period of 
time. 

Program means a postsecondary edu-
cational program offered by an institu-
tion of higher education that leads to 
an academic or professional degree, 
certificate, or other recognized edu-
cational credential. 

Programmatic accrediting agency 
means an agency that accredits spe-
cific educational programs that pre-
pare students for entry into a profes-
sion, occupation, or vocation. 

Representative of the public means a 
person who is not— 

(1) An employee, member of the gov-
erning board, owner, or shareholder of, 
or consultant to, an institution or pro-
gram that either is accredited or 
preaccredited by the agency or has ap-
plied for accreditation or 
preaccreditation; 

(2) A member of any trade associa-
tion or membership organization re-
lated to, affiliated with, or associated 
with the agency; or 

(3) A spouse, parent, child, or sibling 
of an individual identified in paragraph 
(1) or (2) of this definition. 

Scope of recognition or scope means 
the range of accrediting activities for 
which the Secretary recognizes an 
agency. The Secretary may place a 
limitation on the scope of an agency’s 
recognition for Title IV, HEA purposes. 
The Secretary’s designation of scope 
defines the recognition granted accord-
ing to— 

(1) Geographic area of accrediting ac-
tivities; 

(2) Types of degrees and certificates 
covered; 

(3) Types of institutions and pro-
grams covered; 

(4) Types of preaccreditation status 
covered, if any; and 

(5) Coverage of accrediting activities 
related to distance education, if any. 

Secretary means the Secretary of the 
U.S. Department of Education or any 
official or employee of the Department 
acting for the Secretary under a dele-
gation of authority. 

Senior Department official means the 
senior official in the U.S. Department 
of Education who reports directly to 
the Secretary regarding accrediting 
agency recognition. 

State means a State of the Union, 
American Samoa, the Commonwealth 
of Puerto Rico, the District of Colum-
bia, Guam, the United States Virgin Is-
lands, the Commonwealth of the North-
ern Mariana Islands, the Republic of 
the Marshall Islands, the Federated 
States of Micronesia, and the Republic 
of Palau. The latter three are also 
known as the Freely Associated States. 

Teach-out agreement means a written 
agreement between institutions that 
provides for the equitable treatment of 
students if one of those institutions 
stops offering an educational program 
before all students enrolled in that pro-
gram have completed the program. 

(Authority: 20 U.S.C. 1099b) 

Subpart B—The Criteria for 
Recognition 

BASIC ELIGIBILITY REQUIREMENTS 

§ 602.10 Link to Federal programs. 
The agency must demonstrate that— 
(a) If the agency accredits institu-

tions of higher education, its accredita-
tion is a required element in enabling 
at least one of those institutions to es-
tablish eligibility to participate in 
HEA programs; or 

(b) If the agency accredits institu-
tions of higher education or higher 
education programs, or both, its ac-
creditation is a required element in en-
abling at least one of those entities to 
establish eligibility to participate in 
non-HEA Federal programs. 

(Authority: 20 U.S.C. 1099b) 
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§ 602.11 Geographic scope of accred-
iting activities. 

The agency must demonstrate that 
its accrediting activities cover— 

(a) A State, if the agency is part of a 
State government; 

(b) A region of the United States that 
includes at least three States that are 
reasonably close to one another; or 

(c) The United States. 

(Authority: 20 U.S.C. 1099b) 

§ 602.12 Accrediting experience. 
(a) An agency seeking initial recogni-

tion must demonstrate that it has— 
(1) Granted accreditation or 

preaccreditation— 
(i) To one or more institutions if it is 

requesting recognition as an institu-
tional accrediting agency and to one or 
more programs if it is requesting rec-
ognition as a programmatic accred-
iting agency; 

(ii) That covers the range of the spe-
cific degrees, certificates, institutions, 
and programs for which it seeks rec-
ognition; and 

(iii) In the geographic area for which 
it seeks recognition; and 

(2) Conducted accrediting activities, 
including deciding whether to grant or 
deny accreditation or preaccreditation, 
for at least two years prior to seeking 
recognition. 

(b) A recognized agency seeking an 
expansion of its scope of recognition 
must demonstrate that it has granted 
accreditation or preaccreditation cov-
ering the range of the specific degrees, 
certificates, institutions, and programs 
for which it seeks the expansion of 
scope. 

(Authority: 20 U.S.C. 1099b) 

§ 602.13 Acceptance of the agency by 
others. 

The agency must demonstrate that 
its standards, policies, procedures, and 
decisions to grant or deny accredita-
tion are widely accepted in the United 
States by— 

(a) Educators and educational insti-
tutions; and 

(b) Licensing bodies, practitioners, 
and employers in the professional or 
vocational fields for which the edu-
cational institutions or programs with-
in the agency’s jurisdiction prepare 
their students. 

(Authority: 20 U.S.C. 1099b) 

ORGANIZATIONAL AND ADMINISTRATIVE 
REQUIREMENTS 

§ 602.14 Purpose and organization. 

(a) The Secretary recognizes only the 
following four categories of agencies: 

The Secretary recognizes . . . that . . . 

(1) An accrediting agency ........................... (i) Has a voluntary membership of institutions of higher education; 
(ii) Has as a principal purpose the accrediting of institutions of higher education 

and that accreditation is a required element in enabling those institutions to par-
ticipate in HEA programs; and 

(iii) Satisfies the ‘‘separate and independent’’ requirements in paragraph (b) of this 
section. 

(2) An accrediting agency ........................... (i) Has a voluntary membership; and 
(ii) Has as its principal purpose the accrediting of higher education programs, or 

higher education programs and institutions of higher education, and that accredi-
tation is a required element in enabling those entities to participate in non-HEA 
Federal programs. 

(3) An accrediting agency ........................... for purposes of determining eligibility for Title IV, HEA programs— 
(i) Either has a voluntary membership of individuals participating in a profession or 

has as its principal purpose the accrediting of programs within institutions that 
are accredited by a nationally recognized accrediting agency; and 

(ii) Either satisfies the ‘‘separate and independent’’ requirements in paragraph (b) 
of this section or obtains a waiver of those requirements under paragraphs (d) 
and (e) of this section. 

(4) A State agency ...................................... (i) Has as a principal purpose the accrediting of institutions of higher education, 
higher education programs, or both; and 

(ii) The Secretary listed as a nationally recognized accrediting agency on or before 
October 1, 1991 and has recognized continuously since that date. 
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(b) For purposes of this section, the 
term separate and independent means 
that— 

(1) The members of the agency’s deci-
sion-making body—who decide the ac-
creditation or preaccreditation status 
of institutions or programs, establish 
the agency’s accreditation policies, or 
both—are not elected or selected by the 
board or chief executive officer of any 
related, associated, or affiliated trade 
association or membership organiza-
tion; 

(2) At least one member of the agen-
cy’s decision-making body is a rep-
resentative of the public, and at least 
one-seventh of that body consists of 
representatives of the public; 

(3) The agency has established and 
implemented guide lines for each mem-
ber of the decision-making body to 
avoid conflicts of interest in making 
decisions; 

(4) The agency’s dues are paid sepa-
rately from any dues paid to any re-
lated, associated, or affiliated trade as-
sociation or membership organization; 
and 

(5) The agency develops and deter-
mines its own budget, with no review 
by or consultation with any other enti-
ty or organization. 

(c) The Secretary considers that any 
joint use of personnel, services, equip-
ment, or facilities by an agency and a 
related, associated, or affiliated trade 
association or membership organiza-
tion does not violate the ‘‘separate and 
independent’’ requirements in para-
graph (b) of this section if— 

(1) The agency pays the fair market 
value for its proportionate share of the 
joint use; and 

(2) The joint use does not com-
promise the independence and con-
fidentiality of the accreditation proc-
ess. 

(d) For purposes of paragraph (a)(3) of 
this section, the Secretary may waive 
the ‘‘separate and independent’’ re-
quirements in paragraph (b) of this sec-
tion if the agency demonstrates that— 

(1) The Secretary listed the agency as 
a nationally recognized agency on or 
before October 1, 1991 and has recog-
nized it continuously since that date; 

(2) The related, associated, or affili-
ated trade association or membership 
organization plays no role in making 

or ratifying either the accrediting or 
policy decisions of the agency; 

(3) The agency has sufficient budg-
etary and administrative autonomy to 
carry out its accrediting functions 
independently; and 

(4) The agency provides to the re-
lated, associated, or affiliated trade as-
sociation or membership organization 
only information it makes available to 
the public. 

(e) An agency seeking a waiver of the 
‘‘separate and independent’’ require-
ments under paragraph (d) of this sec-
tion must apply for the waiver each 
time the agency seeks recognition or 
continued recognition. 

(Authority: 20 U.S.C. 1099b) 

§ 602.15 Administrative and fiscal re-
sponsibilities. 

The agency must have the adminis-
trative and fiscal capability to carry 
out its accreditation activities in light 
of its requested scope of recognition. 
The agency meets this requirement if 
the agency demonstrates that— 

(a) The agency has— 
(1) Adequate administrative staff and 

financial resources to carry out its ac-
crediting responsibilities; 

(2) Competent and knowledgeable in-
dividuals, qualified by education and 
experience in their own right and 
trained by the agency on its standards, 
policies, and procedures, to conduct its 
on-site evaluations, establish its poli-
cies, and make its accrediting and 
preaccrediting decisions; 

(3) Academic and administrative per-
sonnel on its evaluation, policy, and 
decision-making bodies, if the agency 
accredits institutions; 

(4) Educators and practitioners on its 
evaluation, policy, and decision-mak-
ing bodies, if the agency accredits pro-
grams or single-purpose institutions 
that prepare students for a specific pro-
fession; 

(5) Representatives of the public on 
all decision-making bodies; and 

(6) Clear and effective controls 
against conflicts of interest, or the ap-
pearance of conflicts of interest, by the 
agency’s— 

(i) Board members; 
(ii) Commissioners; 
(iii) Evaluation team members; 
(iv) Consultants; 
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(v) Administrative staff; and 
(vi) Other agency representatives; 

and 
(b) The agency maintains complete 

and accurate records of— 
(1) Its last two full accreditation or 

preaccreditation reviews of each insti-
tution or program, including on-site 
evaluation team reports, the institu-
tion’s or program’s responses to on-site 
reports, periodic review reports, any 
reports of special reviews conducted by 
the agency between regular reviews, 
and a copy of the institution’s or pro-
gram’s most recent self-study; and 

(2) All decisions regarding the ac-
creditation and preaccreditation of any 
institution or program, including all 
correspondence that is significantly re-
lated to those decisions. 

(Approved by the Office of Management and 
Budget under control number 1845–0003) 

(Authority: 20 U.S.C. 1099b) 

REQUIRED STANDARDS AND THEIR 
APPLICATION 

§ 602.16 Accreditation and 
preaccreditation standards. 

(a) The agency must demonstrate 
that it has standards for accreditation, 
and preaccreditation, if offered, that 
are sufficiently rigorous to ensure that 
the agency is a reliable authority re-
garding the quality of the education or 
training provided by the institutions or 
programs it accredits. The agency 
meets this requirement if— 

(1) The agency’s accreditation stand-
ards effectively address the quality of 
the institution or program in the fol-
lowing areas: 

(i) Success with respect to student 
achievement in relation to the institu-
tion’s mission, including, as appro-
priate, consideration of course comple-
tion, State licensing examination, and 
job placement rates. 

(ii) Curricula. 
(iii) Faculty. 
(iv) Facilities, equipment, and sup-

plies. 
(v) Fiscal and administrative capac-

ity as appropriate to the specified scale 
of operations. 

(vi) Student support services. 
(vii) Recruiting and admissions prac-

tices, academic calendars, catalogs, 
publications, grading, and advertising. 

(viii) Measures of program length and 
the objectives of the degrees or creden-
tials offered. 

(ix) Record of student complaints re-
ceived by, or available to, the agency. 

(x) Record of compliance with the in-
stitution’s program responsibilities 
under Title IV of the Act, based on the 
most recent student loan default rate 
data provided by the Secretary, the re-
sults of financial or compliance audits, 
program reviews, and any other infor-
mation that the Secretary may provide 
to the agency; and 

(2) The agency’s preaccreditation 
standards, if offered, are appropriately 
related to the agency’s accreditation 
standards and do not permit the insti-
tution or program to hold 
preaccreditation status for more than 
five years. 

(b) If the agency only accredits pro-
grams and does not serve as an institu-
tional accrediting agency for any of 
those programs, its accreditation 
standards must address the areas in 
paragraph (a)(1) of this section in 
terms of the type and level of the pro-
gram rather than in terms of the insti-
tution. 

(c) If none of the institutions an 
agency accredits participates in any 
Title IV, HEA program, or if the agen-
cy only accredits programs within in-
stitutions that are accredited by a na-
tionally recognized institutional ac-
crediting agency, the agency is not re-
quired to have the accreditation stand-
ards described in paragraphs (a)(1)(viii) 
and (a)(1)(x) of this section. 

(d) An agency that has established 
and applies the standards in paragraph 
(a) of this section may establish any 
additional accreditation standards it 
deems appropriate. 

(Approved by the Office of Management and 
Budget under control number 1845–0003) 

(Authority: 20 U.S.C. 1099b) 

§ 602.17 Application of standards in 
reaching an accrediting decision. 

The agency must have effective 
mechanisms for evaluating an institu-
tion’s or program’s compliance with 
the agency’s standards before reaching 
a decision to accredit or preaccredit 
the institution or program. The agency 
meets this requirement if the agency 
demonstrates that it— 
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(a) Evaluates whether an institution 
or program— 

(1) Maintains clearly specified edu-
cational objectives that are consistent 
with its mission and appropriate in 
light of the degrees or certificates 
awarded; 

(2) Is successful in achieving its stat-
ed objectives; and 

(3) Maintains degree and certificate 
requirements that at least conform to 
commonly accepted standards; 

(b) Requires the institution or pro-
gram to prepare, following guidance 
provided by the agency, an in-depth 
self-study that includes the assessment 
of educational quality and the institu-
tion’s or program’s continuing efforts 
to improve educational quality; 

(c) Conducts at least one on-site re-
view of the institution or program dur-
ing which it obtains sufficient informa-
tion to determine if the institution or 
program complies with the agency’s 
standards; 

(d) Allows the institution or program 
the opportunity to respond in writing 
to the report of the on-site review; 

(e) Conducts its own analysis of the 
self-study and supporting documenta-
tion furnished by the institution or 
program, the report of the on-site re-
view, the institution’s or program’s re-
sponse to the report, and any other ap-
propriate information from other 
sources to determine whether the insti-
tution or program complies with the 
agency’s standards; and 

(f) Provides the institution or pro-
gram with a detailed written report 
that assesses— 

(1) The institution’s or program’s 
compliance with the agency’s stand-
ards, including areas needing improve-
ment; and 

(2) The institution’s or program’s 
performance with respect to student 
achievement. 

(Authority: 20 U.S.C. 1099b) 

§ 602.18 Ensuring consistency in deci-
sion-making. 

The agency must consistently apply 
and enforce its standards to ensure 
that the education or training offered 
by an institution or program, including 
any offered through distance edu-
cation, is of sufficient quality to 
achieve its stated objective for the du-

ration of any accreditation or 
preaccreditation period granted by the 
agency. The agency meets this require-
ment if the agency— 

(a) Has effective controls against the 
inconsistent application of the agen-
cy’s standards; 

(b) Bases decisions regarding accredi-
tation and preaccreditation on the 
agency’s published standards; and 

(c) Has a reasonable basis for deter-
mining that the information the agen-
cy relies on for making accrediting de-
cisions is accurate. 

(Authority: 20 U.S.C. 1099b) 

§ 602.19 Monitoring and reevaluation 
of accredited institutions and pro-
grams. 

(a) The agency must reevaluate, at 
regularly established intervals, the in-
stitutions or programs it has accred-
ited or preaccredited. 

(b) The agency must monitor institu-
tions or programs throughout their ac-
creditation or preaccreditation period 
to ensure that they remain in compli-
ance with the agency’s standards. This 
includes conducting special evalua-
tions or site visits, as necessary. 

(Authority: 20 U.S.C. 1099b) 

§ 602.20 Enforcement of standards. 

(a) If the agency’s review of an insti-
tution or program under any standard 
indicates that the institution or pro-
gram is not in compliance with that 
standard, the agency must— 

(1) Immediately initiate adverse ac-
tion against the institution or pro-
gram; or 

(2) Require the institution or pro-
gram to take appropriate action to 
bring itself into compliance with the 
agency’s standards within a time pe-
riod that must not exceed— 

(i) Twelve months, if the program, or 
the longest program offered by the in-
stitution, is less than one year in 
length; 

(ii) Eighteen months, if the program, 
or the longest program offered by the 
institution, is at least one year, but 
less than two years, in length; or 

(iii) Two years, if the program, or the 
longest program offered by the institu-
tion, is at least two years in length. 
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(b) If the institution or program does 
not bring itself into compliance within 
the specified period, the agency must 
take immediate adverse action unless 
the agency, for good cause, extends the 
period for achieving compliance. 

(Authority: 20 U.S.C. 1099b) 

§ 602.21 Review of standards. 

(a) The agency must maintain a sys-
tematic program of review that dem-
onstrates that its standards are ade-
quate to evaluate the quality of the 
education or training provided by the 
institutions and programs it accredits 
and relevant to the educational or 
training needs of students. 

(b) The agency determines the spe-
cific procedures it follows in evalu-
ating its standards, but the agency 
must ensure that its program of re-
view— 

(1) Is comprehensive; 
(2) Occurs at regular, yet reasonable, 

intervals or on an ongoing basis; 
(3) Examines each of the agency’s 

standards and the standards as a whole; 
and 

(4) Involves all of the agency’s rel-
evant constituencies in the review and 
affords them a meaningful opportunity 
to provide input into the review. 

(c) If the agency determines, at any 
point during its systematic program of 
review, that it needs to make changes 
to its standards, the agency must ini-
tiate action within 12 months to make 
the changes and must complete that 
action within a reasonable period of 
time. Before finalizing any changes to 
its standards, the agency must— 

(1) Provide notice to all of the agen-
cy’s relevant constituencies, and other 
parties who have made their interest 
known to the agency, of the changes 
the agency proposes to make; 

(2) Give the constituencies and other 
interested parties adequate oppor-
tunity to comment on the proposed 
changes; and 

(3) Take into account any comments 
on the proposed changes submitted 
timely by the relevant constituencies 
and by other interested parties. 

(Authority: 20 U.S.C. 1099b) 

REQUIRED OPERATING POLICIES AND 
PROCEDURES 

§ 602.22 Substantive change. 
(a) If the agency accredits institu-

tions, it must maintain adequate sub-
stantive change policies that ensure 
that any substantive change to the 
educational mission, program, or pro-
grams of an institution after the agen-
cy has accredited or preaccredited the 
institution does not adversely affect 
the capacity of the institution to con-
tinue to meet the agency’s standards. 
The agency meets this requirement if— 

(1) The agency requires the institu-
tion to obtain the agency’s approval of 
the substantive change before the 
agency includes the change in the 
scope of accreditation or 
preaccreditation it previously granted 
to the institution; and 

(2) The agency’s definition of sub-
stantive change includes at least the 
following types of change: 

(i) Any change in the established 
mission or objectives of the institu-
tion. 

(ii) Any change in the legal status, 
form of control, or ownership of the in-
stitution. 

(iii) The addition of courses or pro-
grams that represent a significant de-
parture, in either content or method of 
delivery, from those that were offered 
when the agency last evaluated the in-
stitution. 

(iv) The addition of courses or pro-
grams at a degree or credential level 
above that which is included in the in-
stitution’s current accreditation or 
preaccreditation. 

(v) A change from clock hours to 
credit hours. 

(vi) A substantial increase in the 
number of clock or credit hours award-
ed for successful completion of a pro-
gram. 

(vii) The establishment of an addi-
tional location geographically apart 
from the main campus at which the in-
stitution offers at least 50 percent of an 
educational program. 

(b) The agency may determine the 
procedures it uses to grant prior ap-
proval of the substantive change. Ex-
cept as provided in paragraph (c) of 
this section, these may, but need not, 
require a visit by the agency. 
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(c) If the agency’s accreditation of an 
institution enables the institution to 
seek eligibility to participate in Title 
IV, HEA programs, the agency’s proce-
dures for the approval of an additional 
location described in paragraph 
(a)(2)(vii) of this section must deter-
mine if the institution has the fiscal 
and administrative capacity to operate 
the additional location. In addition, 
the agency’s procedures must include— 

(1) A visit, within six months, to each 
additional location the institution es-
tablishes, if the institution— 

(i) Has a total of three or fewer addi-
tional locations; 

(ii) Has not demonstrated, to the 
agency’s satisfaction, that it has a 
proven record of effective educational 
oversight of additional locations; or 

(iii) Has been placed on warning, pro-
bation, or show cause by the agency or 
is subject to some limitation by the 
agency on its accreditation or 
preaccreditation status; 

(2) An effective mechanism for con-
ducting, at reasonable intervals, visits 
to additional locations of institutions 
that operate more than three addi-
tional locations; and 

(3) An effective mechanism, which 
may, at the agency’s discretion, in-
clude visits to additional locations, for 
ensuring that accredited and 
preaccredited institutions that experi-
ence rapid growth in the number of ad-
ditional locations maintain edu-
cational quality. 

(d) The purpose of the visits de-
scribed in paragraph (c) of this section 
is to verify that the additional location 
has the personnel, facilities, and re-
sources it claimed to have in its appli-
cation to the agency for approval of 
the additional location. 

(Authority: 20 U.S.C. 1099b) 

§ 602.23 Operating procedures all 
agencies must have. 

(a) The agency must maintain and 
make available to the public, upon re-
quest, written materials describing— 

(1) Each type of accreditation and 
preaccreditation it grants; 

(2) The procedures that institutions 
or programs must follow in applying 
for accreditation or preaccreditation; 

(3) The standards and procedures it 
uses to determine whether to grant, re-

affirm, reinstate, restrict, deny, re-
voke, terminate, or take any other ac-
tion related to each type of accredita-
tion and preaccreditation that the 
agency grants; 

(4) The institutions and programs 
that the agency currently accredits or 
preaccredits and, for each institution 
and program, the year the agency will 
next review or reconsider it for accred-
itation or preaccreditation; and 

(5) The names, academic and profes-
sional qualifications, and relevant em-
ployment and organizational affili-
ations of— 

(i) The members of the agency’s pol-
icy and decision-making bodies; and 

(ii) The agency’s principal adminis-
trative staff. 

(b) In providing public notice that an 
institution or program subject to its 
jurisdiction is being considered for ac-
creditation or preaccreditation, the 
agency must provide an opportunity 
for third-party comment concerning 
the institution’s or program’s quali-
fications for accreditation or 
preaccreditation. At the agency’s dis-
cretion, third-party comment may be 
received either in writing or at a public 
hearing, or both. 

(c) The accrediting agency must— 
(1) Review in a timely, fair, and equi-

table manner any complaint it receives 
against an accredited institution or 
program that is related to the agency’s 
standards or procedures; 

(2) Take follow-up action, as nec-
essary, including enforcement action, 
if necessary, based on the results of its 
review; and 

(3) Review in a timely, fair, and equi-
table manner, and apply unbiased judg-
ment to, any complaints against itself 
and take follow-up action, as appro-
priate, based on the results of its re-
view. 

(d) If an institution or program elects 
to make a public disclosure of its ac-
creditation or preaccreditation status, 
the agency must ensure that the insti-
tution or program discloses that status 
accurately, including the specific aca-
demic or instructional programs cov-
ered by that status and the name, ad-
dress, and telephone number of the 
agency. 
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(e) The accrediting agency must pro-
vide for the public correction of incor-
rect or misleading information an ac-
credited or preaccredited institution or 
program releases about— 

(1) The accreditation or 
preaccreditation status of the institu-
tion or program; 

(2) The contents of reports of on-site 
reviews; and 

(3) The agency’s accrediting or 
preaccrediting actions with respect to 
the institution or program. 

(f) The agency may establish any ad-
ditional operating procedures it deems 
appropriate. At the agency’s discre-
tion, these may include unannounced 
inspections. 

(Approved by the Office of Management and 
Budget under control number 1845–0003) 

(Authority: 20 U.S.C. 1099b) 

§ 602.24 Additional procedures certain 
institutional accreditors must have. 

If the agency is an institutional ac-
crediting agency and its accreditation 
or preaccreditation enables those insti-
tutions to obtain eligibility to partici-
pate in Title IV, HEA programs, the 
agency must demonstrate that it has 
established and uses all of the fol-
lowing procedures: 

(a) Branch campus. (1) The agency 
must require the institution to notify 
the agency if it plans to establish a 
branch campus and to submit a busi-
ness plan for the branch campus that 
describes— 

(i) The educational program to be of-
fered at the branch campus; 

(ii) The projected revenues and ex-
penditures and cash flow at the branch 
campus; and 

(iii) The operation, management, and 
physical resources at the branch cam-
pus. 

(2) The agency may extend accredita-
tion to the branch campus only after it 
evaluates the business plan and takes 
whatever other actions it deems nec-
essary to determine that the branch 
campus has sufficient educational, fi-
nancial, operational, management, and 
physical resources to meet the agen-
cy’s standards. 

(3) The agency must undertake a site 
visit to the branch campus as soon as 
practicable, but no later than six 

months after the establishment of that 
campus. 

(b) Change in ownership. The agency 
must undertake a site visit to an insti-
tution that has undergone a change of 
ownership that resulted in a change of 
control as soon as practicable, but no 
later than six months after the change 
of ownership. 

(c) Teach-out agreements. (1) The agen-
cy must require an institution it ac-
credits or preaccredits that enters into 
a teach-out agreement with another in-
stitution to submit that teach-out 
agreement to the agency for approval. 

(2) The agency may approve the 
teach-out agreement only if the agree-
ment is between institutions that are 
accredited or preaccredited by a na-
tionally recognized accrediting agency, 
is consistent with applicable standards 
and regulations, and provides for the 
equitable treatment of students by en-
suring that— 

(i) The teach-out institution has the 
necessary experience, resources, and 
support services to provide an edu-
cational program that is of acceptable 
quality and reasonably similar in con-
tent, structure, and scheduling to that 
provided by the closed institution; and 

(ii) The teach-out institution dem-
onstrates that it can provide students 
access to the program and services 
without requiring them to move or 
travel substantial distances. 

(3) If an institution the agency ac-
credits or preaccredits closes, the agen-
cy must work with the Department and 
the appropriate State agency, to the 
extent feasible, to ensure that students 
are given reasonable opportunities to 
complete their education without addi-
tional charge. 

(Approved by the Office of Management and 
Budget under control number 1845–0003) 

(Authority: 20 U.S.C. 1099b) 

§ 602.25 Due process. 

The agency must demonstrate that 
the procedures it uses throughout the 
accrediting process satisfy due process. 
The agency meets this requirement if 
the agency does the following: 

(a) The agency uses procedures that 
afford an institution or program a rea-
sonable period of time to comply with 
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the agency’s requests for information 
and documents. 

(b) The agency notifies the institu-
tion or program in writing of any ad-
verse accrediting action or an action to 
place the institution or program on 
probation or show cause. The notice de-
scribes the basis for the action. 

(c) The agency permits the institu-
tion or program the opportunity to ap-
peal an adverse action and the right to 
be represented by counsel during that 
appeal. If the agency allows institu-
tions or programs the right to appeal 
other types of actions, the agency has 
the discretion to limit the appeal to a 
written appeal. 

(d) The agency notifies the institu-
tion or program in writing of the result 
of its appeal and the basis for that re-
sult. 

(Authority: 20 U.S.C. 1099b) 

§ 602.26 Notification of accrediting de-
cisions. 

The agency must demonstrate that it 
has established and follows written 
procedures requiring it to provide writ-
ten notice of its accrediting decisions 
to the Secretary, the appropriate State 
licensing or authorizing agency, the 
appropriate accrediting agencies, and 
the public. The agency meets this re-
quirement if the agency, following its 
written procedures— 

(a) Provides written notice of the fol-
lowing types of decisions to the Sec-
retary, the appropriate State licensing 
or authorizing agency, the appropriate 
accrediting agencies, and the public no 
later than 30 days after it makes the 
decision: 

(1) A decision to award initial accred-
itation or preaccreditation to an insti-
tution or program. 

(2) A decision to renew an institu-
tion’s or program’s accreditation or 
preaccreditation; 

(b) Provides written notice of the fol-
lowing types of decisions to the Sec-
retary, the appropriate State licensing 
or authorizing agency, and the appro-
priate accrediting agencies at the same 
time it notifies the institution or pro-
gram of the decision, but no later than 
30 days after it reaches the decision: 

(1) A final decision to place an insti-
tution or program on probation or an 
equivalent status. 

(2) A final decision to deny, with-
draw, suspend, revoke, or terminate 
the accreditation or preaccreditation 
of an institution or program; 

(c) Provides written notice to the 
public of the decisions listed in para-
graphs (b)(1) and (b)(2) of this section 
within 24 hours of its notice to the in-
stitution or program; 

(d) For any decision listed in para-
graph (b)(2) of this section, makes 
available to the Secretary, the appro-
priate State licensing or authorizing 
agency, and the public upon request, no 
later than 60 days after the decision, a 
brief statement summarizing the rea-
sons for the agency’s decision and the 
comments, if any, that the affected in-
stitution or program may wish to 
make with regard to that decision; and 

(e) Notifies the Secretary, the appro-
priate State licensing or authorizing 
agency, the appropriate accrediting 
agencies, and, upon request, the public 
if an accredited or preaccredited insti-
tution or program— 

(1) Decides to withdraw voluntarily 
from accreditation or preaccreditation, 
within 30 days of receiving notification 
from the institution or program that it 
is withdrawing voluntarily from ac-
creditation or preaccreditation; or 

(2) Lets its accreditation or 
preaccreditation lapse, within 30 days 
of the date on which accreditation or 
preaccreditation lapses. 

(Approved by the Office of Management and 
Budget under control number 1845–0003) 

(Authority: 20 U.S.C. 1099b) 

§ 602.27 Other information an agency 
must provide the Department. 

The agency must submit to the De-
partment— 

(a) A copy of any annual report it 
prepares; 

(b) A copy, updated annually, of its 
directory of accredited and 
preaccredited institutions and pro-
grams; 

(c) A summary of the agency’s major 
accrediting activities during the pre-
vious year (an annual data summary), 
if requested by the Secretary to carry 
out the Secretary’s responsibilities re-
lated to this part; 
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(d) Any proposed change in the agen-
cy’s policies, procedures, or accredita-
tion or preaccreditation standards that 
might alter its— 

(1) Scope of recognition; or 
(2) Compliance with the criteria for 

recognition; 
(e) The name of any institution or 

program it accredits that the agency 
has reason to believe is failing to meet 
its Title IV, HEA program responsibil-
ities or is engaged in fraud or abuse, 
along with the agency’s reasons for 
concern about the institution or pro-
gram; and 

(f) If the Secretary requests, informa-
tion that may bear upon an accredited 
or preaccredited institution’s compli-
ance with its Title IV, HEA program 
responsibilities, including the eligi-
bility of the institution or program to 
participate in Title IV, HEA programs. 
The Secretary may ask for this infor-
mation to assist the Department in re-
solving problems with the institution’s 
participation in the Title IV, HEA pro-
grams. 

(Approved by the Office of Management and 
Budget under control number 1845–0003) 

(Authority: 20 U.S.C. 1099b) 

§ 602.28 Regard for decisions of States 
and other accrediting agencies. 

(a) If the agency is an institutional 
accrediting agency, it may not accredit 
or preaccredit institutions that lack 
legal authorization under applicable 
State law to provide a program of edu-
cation beyond the secondary level. 

(b) Except as provided in paragraph 
(c) of this section, the agency may not 
grant initial or renewed accreditation 
or preaccreditation to an institution, 
or a program offered by an institution, 
if the agency knows, or has reasonable 
cause to know, that the institution is 
the subject of— 

(1) A pending or final action brought 
by a State agency to suspend, revoke, 
withdraw, or terminate the institu-
tion’s legal authority to provide post-
secondary education in the State; 

(2) A decision by a recognized agency 
to deny accreditation or 
preaccreditation; 

(3) A pending or final action brought 
by a recognized accrediting agency to 
suspend, revoke, withdraw, or termi-

nate the institution’s accreditation or 
preaccreditation; or 

(4) Probation or an equivalent status 
imposed by a recognized agency. 

(c) The agency may grant accredita-
tion or preaccreditation to an institu-
tion or program described in paragraph 
(b) of this section only if it provides to 
the Secretary, within 30 days of its ac-
tion, a thorough and reasonable expla-
nation, consistent with its standards, 
why the action of the other body does 
not preclude the agency’s grant of ac-
creditation or preaccreditation. 

(d) If the agency learns that an insti-
tution it accredits or preaccredits, or 
an institution that offers a program it 
accredits or preaccredits, is the subject 
of an adverse action by another recog-
nized accrediting agency or has been 
placed on probation or an equivalent 
status by another recognized agency, 
the agency must promptly review its 
accreditation or preaccreditation of 
the institution or program to deter-
mine if it should also take adverse ac-
tion or place the institution or pro-
gram on probation or show cause. 

(e) The agency must, upon request, 
share with other appropriate recog-
nized accrediting agencies and recog-
nized State approval agencies informa-
tion about the accreditation or 
preaccreditation status of an institu-
tion or program and any adverse ac-
tions it has taken against an accred-
ited or preaccredited institution or 
program. 

(Approved by the Office of Management and 
Budget under control number 1845–0003) 

(Authority: 20 U.S.C. 1099b) 

Subpart C—The Recognition 
Process 

APPLICATION AND REVIEW BY 
DEPARTMENT STAFF 

§ 602.30 How does an agency apply for 
recognition? 

(a) An accrediting agency seeking 
initial or continued recognition must 
submit a written application to the 
Secretary. The application must con-
sist of— 

(1) A statement of the agency’s re-
quested scope of recognition; 
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(2) Evidence that the agency com-
plies with the criteria for recognition 
listed in subpart B of this part; and 

(3) Supporting documentation. 
(b) By submitting an application for 

recognition, the agency authorizes De-
partment staff to observe its site visits 
and decision meetings and to gain ac-
cess to agency records, personnel, and 
facilities on an announced or unan-
nounced basis. 

(c) The Secretary does not make 
available to the public any confidential 
agency materials a Department em-
ployee reviews during the evaluation of 
either the agency’s application for rec-
ognition or the agency’s compliance 
with the criteria for recognition. 

(Approved by the Office of Management and 
Budget under control number 1845–0003) 

(Authority: 20 U.S.C. 1099b) 

§ 602.31 How does Department staff re-
view an agency’s application? 

(a) Upon receipt of an agency’s appli-
cation for either initial or continued 
recognition, Department staff— 

(1) Establishes a schedule for the re-
view of the agency by Department 
staff, the National Advisory Com-
mittee on Institutional Quality and In-
tegrity, and the Secretary; 

(2) Publishes a notice of the agency’s 
application in the FEDERAL REGISTER, 
inviting the public to comment on the 
agency’s compliance with the criteria 
for recognition and establishing a dead-
line for receipt of public comment; and 

(3) Provides State licensing or au-
thorizing agencies, all currently recog-
nized accrediting agencies, and other 
appropriate organizations with copies 
of the FEDERAL REGISTER notice. 

(b) Department staff analyzes the 
agency’s application to determine 
whether the agency satisfies the cri-
teria for recognition, taking into ac-
count all available relevant informa-
tion concerning the compliance of the 
agency with those criteria and any de-
ficiencies in the agency’s performance 
with respect to the criteria. The anal-
ysis includes— 

(1) Site visits, on an announced or 
unannounced basis, to the agency and, 
at the Secretary’s discretion, to some 
of the institutions or programs it ac-
credits or preaccredits; 

(2) Review of the public comments 
and other third-party information the 
Department staff receives by the estab-
lished deadline, as well as any other in-
formation Department staff assembles 
for purposes of evaluating the agency 
under this part; and 

(3) Review of complaints or legal ac-
tions involving the agency. 

(c) Department staff’s evaluation 
may also include a review of informa-
tion directly related to institutions or 
programs accredited or preaccredited 
by the agency relative to their compli-
ance with the agency’s standards, the 
effectiveness of the standards, and the 
agency’s application of those stand-
ards. 

(d) If, at any point in its evaluation 
of an agency seeking initial recogni-
tion, Department staff determines that 
the agency fails to demonstrate sub-
stantial compliance with the basic eli-
gibility requirements in §§ 602.10 
through 602.13, the staff— 

(1) Returns the agency’s application 
and provides the agency with an expla-
nation of the deficiencies that caused 
staff to take that action; and 

(2) Recommends that the agency 
withdraw its application and reapply 
when the agency can demonstrate com-
pliance. 

(e) Except with respect to an applica-
tion that is withdrawn under paragraph 
(d) of this section, when Department 
staff completes its evaluation of the 
agency, the staff— 

(1) Prepares a written analysis of the 
agency, which includes a recognition 
recommendation; 

(2) Sends the analysis and all sup-
porting documentation, including all 
third-party comments the Department 
received by the established deadline, to 
the agency no later than 45 days before 
the Advisory Committee meeting; and 

(3) Invites the agency to provide a 
written response to the staff analysis 
and third-party comments, specifying a 
deadline for the response that is at 
least two weeks before the Advisory 
Committee meeting. 

(f) If Department staff fails to pro-
vide the agency with the materials de-
scribed in paragraph (e)(2) of this sec-
tion at least 45 days before the Advi-
sory Committee meeting, the agency 
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may request that the Advisory Com-
mittee defer acting on the application 
at that meeting. If Department staff’s 
failure to send the materials at least 45 
days before the Advisory Committee 
meeting is due to the failure of the 
agency to submit reports or other in-
formation the Secretary requested by 
the deadline the Secretary established, 
the agency forfeits its right to request 
a deferral. 

(g) Department staff reviews any re-
sponse to the staff analysis that the 
agency submits. If necessary, Depart-
ment staff prepares an addendum to 
the staff analysis and provides the 
agency with a copy. 

(h) Before the Advisory Committee 
meeting, Department staff provides the 
Advisory Committee with the following 
information: 

(1) The agency’s application for rec-
ognition and supporting documenta-
tion. 

(2) The Department staff analysis of 
the agency. 

(3) Any written third-party com-
ments the Department received about 
the agency on or before the established 
deadline. 

(4) Any agency response to either the 
Department staff analysis or third- 
party comments. 

(5) Any addendum to the Department 
staff analysis. 

(6) Any other information Depart-
ment staff relied on in developing its 
analysis. 

(i) At least 30 days before the Advi-
sory Committee meeting, the Depart-
ment publishes a notice of the meeting 
in the FEDERAL REGISTER inviting in-
terested parties, including those who 
submitted third-party comments con-
cerning the agency’s compliance with 
the criteria for recognition, to make 
oral presentations before the Advisory 
Committee. 

(Authority: 20 U.S.C. 1099b) 

REVIEW BY THE NATIONAL ADVISORY 
COMMITTEE ON INSTITUTIONAL QUAL-
ITY AND INTEGRITY 

§ 602.32 What is the role of the Advi-
sory Committee and the senior De-
partment official in the review of 
an agency’s application? 

(a) The Advisory Committee con-
siders an agency’s application for rec-
ognition at a public meeting and in-
vites Department staff, the agency, and 
other interested parties to make oral 
presentations at the meeting. A tran-
script is made of each Advisory Com-
mittee meeting. 

(b) When it concludes its review, the 
Advisory Committee recommends that 
the Secretary either approve or deny 
recognition or that the Secretary defer 
a decision on the agency’s application 
for recognition. 

(1)(i) The Advisory Committee rec-
ommends approval of recognition if the 
agency complies with the criteria for 
recognition listed in subpart B of this 
part and if the agency is effective in its 
performance with respect to those cri-
teria. 

(ii) If the Advisory Committee rec-
ommends approval, the Advisory Com-
mittee also recommends a recognition 
period and a scope of recognition. 

(iii) If the recommended scope or pe-
riod of recognition is less than that re-
quested by the agency, the Advisory 
Committee explains its reasons for rec-
ommending the lesser scope or recogni-
tion period. 

(2)(i) If the agency fails to comply 
with the criteria for recognition in sub-
part B of this part, or if the agency is 
not effective in its performance with 
respect to those criteria, the Advisory 
Committee recommends denial of rec-
ognition, unless the Advisory Com-
mittee concludes that a deferral under 
paragraph (b)(3) of this section is war-
ranted. 

(ii) If the Advisory Committee rec-
ommends denial, the Advisory Com-
mittee specifies the reasons for its rec-
ommendation, including all criteria 
the agency fails to meet and all areas 
in which the agency fails to perform ef-
fectively. 

(3)(i) The Advisory Committee may 
recommend deferral of a decision on 
recognition if it concludes that the 
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agency’s deficiencies do not warrant 
immediate loss of recognition and if it 
concludes that the agency will dem-
onstrate or achieve compliance with 
the criteria for recognition and effec-
tive performance with respect to those 
criteria before the expiration of the de-
ferral period. 

(ii) In its deferral recommendation, 
the Advisory Committee states the 
bases for its conclusions, specifies any 
criteria for recognition the agency 
fails to meet, and identifies any areas 
in which the agency fails to perform ef-
fectively with respect to the criteria. 

(iii) The Advisory Committee also 
recommends a deferral period, which 
may not exceed 12 months, either as a 
single deferral period or in combina-
tion with any expiring deferral period 
in which similar deficiencies in compli-
ance or performance were cited by the 
Secretary. 

(c) At the conclusion of its meeting, 
the Advisory Committee forwards its 
recommendations to the Secretary 
through the senior Department official. 

(d) For any Advisory Committee rec-
ommendation not appealed under 
§ 602.33, the senior Department official 
includes with the Advisory Committee 
materials forwarded to the Secretary a 
memorandum containing the senior 
Department official’s recommenda-
tions regarding the actions proposed by 
the Advisory Committee. 

(Authority: 20 U.S.C. 1099b and 1145) 

§ 602.33 How may an agency appeal a 
recommendation of the Advisory 
Committee? 

(a) Either the agency or the senior 
Department official may appeal the 
Advisory Committee’s recommenda-
tion. If a party wishes to appeal, that 
party must— 

(1) Notify the Secretary and the 
other party in writing of its intent to 
appeal the recommendation no later 
than 10 days after the Advisory Com-
mittee meeting; 

(2) Submit its appeal in writing to 
the Secretary no later than 30 days 
after the Advisory Committee meeting; 
and 

(3) Provide the other party with a 
copy of the appeal at the same time it 
submits the appeal to the Secretary. 

(b) The non-appealing party may file 
a written response to the appeal. If 
that party wishes to do so, it must— 

(1) Submit its response to the Sec-
retary no later than 30 days after re-
ceiving its copy of the appeal; and 

(2) Provide the appealing party with 
a copy of its response at the same time 
it submits its response to the Sec-
retary. 

(c) Neither the agency nor the senior 
Department official may include any 
new evidence in its submission; i.e., 
evidence it did not previously submit 
to the Advisory Committee. 

(Authority: 20 U.S.C. 1099b and 1145) 

REVIEW AND DECISION BY THE 
SECRETARY 

§ 602.34 What does the Secretary con-
sider when making a recognition 
decision? 

The Secretary makes the decision re-
garding recognition of an agency based 
on the entire record of the agency’s ap-
plication, including the following: 

(a) The Advisory Committee’s rec-
ommendation. 

(b) The senior Department official’s 
recommendation, if any. 

(c) The agency’s application and sup-
porting documentation. 

(d) The Department staff analysis of 
the agency. 

(e) All written third-party comments 
forwarded by Department staff to the 
Advisory Committee for consideration 
at the meeting. 

(f) Any agency response to the De-
partment staff analysis and third-party 
comments. 

(g) Any addendum to the Department 
staff analysis. 

(h) All oral presentations at the Ad-
visory Committee meeting. 

(i) Any materials submitted by the 
parties, within the established time-
frames, in an appeal taken in accord-
ance with § 602.33. 

(Authority: 20 U.S.C. 1099b) 

§ 602.35 What information does the 
Secretary’s recognition decision in-
clude? 

(a) The Secretary notifies the agency 
in writing of the Secretary’s decision 
regarding the agency’s application for 
recognition. 
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(b) The Secretary either approves or 
denies recognition or defers a decision 
on the agency’s application for recogni-
tion. 

(1)(i) The Secretary approves recogni-
tion if the agency complies with the 
criteria for recognition listed in sub-
part B of this part and if the agency is 
effective in its performance with re-
spect to those criteria. 

(ii) If the Secretary approves recogni-
tion, the Secretary’s recognition deci-
sion defines the scope of recognition 
and the recognition period. 

(iii) If the scope or period of recogni-
tion is less than that requested by the 
agency, the Secretary explains the rea-
sons for approving a lesser scope or rec-
ognition period. 

(2)(i) If the agency fails to comply 
with the criteria for recognition in sub-
part B of this part, or if the agency is 
not effective in its performance with 
respect to those criteria, the Secretary 
denies recognition, unless the Sec-
retary concludes that a deferral under 
paragraph (b)(3) of this section is war-
ranted. 

(ii) If the Secretary denies recogni-
tion, the Secretary specifies the rea-
sons for this decision, including all cri-
teria the agency fails to meet and all 
areas in which the agency fails to per-
form effectively. 

(3)(i) The Secretary may defer a deci-
sion on recognition if the Secretary 
concludes that the agency’s defi-
ciencies do not warrant immediate loss 
of recognition and if the Secretary con-
cludes that the agency will dem-
onstrate or achieve compliance with 
the criteria for recognition and effec-
tive performance with respect to those 
criteria before the expiration of the de-
ferral period. 

(ii) In the deferral decision, the Sec-
retary states the bases for the Sec-
retary’s conclusions, specifies any cri-
teria for recognition the agency fails to 
meet, and identifies any areas in which 
the agency fails to perform effectively 
with respect to the criteria. 

(iii) The Secretary also establishes a 
deferral period, which begins on the 
date of the Secretary’s decision. 

(iv) The deferral period may not ex-
ceed 12 months, either as a single defer-
ral period or in combination with any 
expiring deferral period in which simi-

lar deficiencies in compliance or per-
formance were cited by the Secretary, 
except that the Secretary may grant 
an extension of an expiring deferral pe-
riod at the request of the agency for 
good cause shown. 

(c) The recognition period may not 
exceed five years. 

(d) If the Secretary does not reach a 
final decision to approve or deny an 
agency’s application for continued rec-
ognition before the expiration of its 
recognition period, the Secretary auto-
matically extends the recognition pe-
riod until the final decision is reached. 

(Authority: 20 U.S.C. 1099b) 

§ 602.36 May an agency appeal the Sec-
retary’s final recognition decision? 

An agency may appeal the Sec-
retary’s decision under this part in the 
Federal courts as a final decision in ac-
cordance with applicable Federal law. 

(Authority: 20 U.S.C. 1099b) 

Subpart D—Limitation, Suspension, 
or Termination of Recognition 
Limitation, Suspension, and 
Termination Procedures 

§ 602.40 How may the Secretary limit, 
suspend, or terminate an agency’s 
recognition? 

(a) If the Secretary determines, after 
notice and an opportunity for a hear-
ing, that a recognized agency does not 
comply with the criteria for recogni-
tion in subpart B of this part or that 
the agency is not effective in its per-
formance with respect to those cri-
teria, the Secretary— 

(1) Limits, suspends, or terminates 
the agency’s recognition; or 

(2) Requires the agency to take ap-
propriate action to bring itself into 
compliance with the criteria and 
achieve effectiveness within a time-
frame that may not exceed 12 months. 

(b) If, at the conclusion of the time-
frame specified in paragraph (a)(2) of 
this section, the Secretary determines, 
after notice and an opportunity for a 
hearing, that the agency has failed to 
bring itself into compliance or has 
failed to achieve effectiveness, the Sec-
retary limits, suspends, or terminates 
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recognition, unless the Secretary ex-
tends the timeframe, on request by the 
agency for good cause shown. 

(Authority: 20 U.S.C. 1099b). 

§ 602.41 What are the notice proce-
dures? 

(a) Department staff initiates an ac-
tion to limit, suspend, or terminate an 
agency’s recognition by notifying the 
agency in writing of the Secretary’s in-
tent to limit, suspend, or terminate 
recognition. The notice— 

(1) Describes the specific action the 
Secretary seeks to take against the 
agency and the reasons for that action, 
including the criteria with which the 
agency has failed to comply; 

(2) Specifies the effective date of the 
action; and 

(3) Informs the agency of its right to 
respond to the notice and request a 
hearing. 

(b) Department staff may send the 
notice described in paragraph (a) of 
this section at any time the staff con-
cludes that the agency fails to comply 
with the criteria for recognition in sub-
part B of this part or is not effective in 
its performance with respect to those 
criteria. 

(Authority: 20 U.S.C. 1099b) 

§ 602.42 What are the response and 
hearing procedures? 

(a) If the agency wishes either to re-
spond to the notice or request a hear-
ing, or both, it must do so in writing no 
later than 30 days after it receives the 
notice of the Secretary’s intent to 
limit, suspend, or terminate recogni-
tion. 

(1) The agency’s submission must 
identify the issues and facts in dispute 
and the agency’s position on them. 

(2) If neither a response nor a request 
for a hearing is filed by the deadline, 
the notice of intent becomes a final de-
cision by the Secretary. 

(b)(1) After receiving the agency’s re-
sponse and hearing request, if any, the 
Secretary chooses a subcommittee 
composed of five members of the Advi-
sory Committee to adjudicate the mat-
ter and notifies the agency of the sub-
committee’s membership. 

(2) The agency may challenge mem-
bership of the subcommittee on 

grounds of conflict of interest on the 
part of one or more members and, if 
the agency’s challenge is successful, 
the Secretary will replace the member 
or members challenged. 

(c) After the subcommittee has been 
selected, Department staff sends the 
members of the subcommittee copies of 
the notice to limit, suspend, or termi-
nate recognition, along with the agen-
cy’s response, if any. 

(d)(1) If a hearing is requested, it is 
held in Washington, DC, at a date and 
time set by Department staff. 

(2) A transcript is made of the hear-
ing. 

(3) Except as provided in paragraph 
(e) of this section, the subcommittee 
allows Department staff, the agency, 
and any interested party to make an 
oral or written presentation, which 
may include the introduction of writ-
ten and oral evidence. 

(e) On agreement by Department 
staff and the agency, the subcommittee 
review may be based solely on the writ-
ten materials submitted. 

(Authority: 20 U.S.C. 1099b) 

§ 602.43 How is a decision on limita-
tion, suspension, or termination of 
recognition reached? 

(a) After consideration of the notice 
of intent to limit, suspend, or termi-
nate recognition, the agency’s re-
sponse, if any, and all submissions and 
presentations made at the hearing, if 
any, the subcommittee issues a written 
opinion and sends it to the Secretary, 
with copies to the agency and the sen-
ior Department official. The opinion 
includes— 

(1) Findings of fact, based on consid-
eration of all the evidence, presen-
tations, and submissions before the 
subcommittee; 

(2) A recommendation as to whether 
a limitation, suspension, or termi-
nation of the agency’s recognition is 
warranted; and 

(3) The reasons supporting the sub-
committee’s recommendation. 

(b) Unless the subcommittee’s rec-
ommendation is appealed under § 602.44, 
the Secretary issues a final decision on 
whether to limit, suspend, or terminate 
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the agency’s recognition. The Sec-
retary bases the decision on consider-
ation of the full record before the sub-
committee and the subcommittee’s 
opinion. 

(Authority: 20 U.S.C. 1099b) 

APPEAL RIGHTS AND PROCEDURES 

§ 602.44 How may an agency appeal 
the subcommittee’s recommenda-
tion? 

(a) Either the agency or the senior 
Department official may appeal the 
subcommittee’s recommendation. If a 
party wishes to appeal, that party 
must— 

(1) Notify the Secretary and the 
other party in writing of its intent to 
appeal the recommendation no later 
than 10 days after receipt of the rec-
ommendation; 

(2) Submit its appeal to the Sec-
retary in writing no later than 30 days 
after receipt of the recommendation; 
and 

(3) Provide the other party with a 
copy of the appeal at the same time it 
submits the appeal to the Secretary. 

(b) The non-appealing party may file 
a written response to the appeal. If 
that party wishes to do so, it must— 

(1) Submit its response to the Sec-
retary no later than 30 days after re-
ceiving its copy of the appeal; and 

(2) Provide the appealing party with 
a copy of its response at the same time 
it submits its response to the Sec-
retary. 

(c) Neither the agency nor the senior 
Department official may include any 
new evidence in its submission, i.e., 
evidence it did not previously submit 
to the subcommittee. 

(d) If the subcommittee’s rec-
ommendation is appealed, the Sec-
retary renders a final decision after 
taking into account that recommenda-
tion and the parties’ written submis-
sions on appeal, as well as the entire 
record before the subcommittee and 
the subcommittee’s opinion. 

(Authority: 20 U.S.C. 1099b) 

§ 602.45 May an agency appeal the Sec-
retary’s final decision to limit, sus-
pend, or terminate its recognition? 

An agency may appeal the Sec-
retary’s final decision limiting, sus-

pending, or terminating its recognition 
to the Federal courts as a final deci-
sion in accordance with applicable Fed-
eral law. 

(Authority: 20 U.S.C. 1099b) 

Subpart E—Department 
Responsibilities 

§ 602.50 What information does the De-
partment share with a recognized 
agency about its accredited institu-
tions and programs? 

(a) If the Department takes an action 
against an institution or program ac-
credited by the agency, it notifies the 
agency no later than 10 days after tak-
ing that action. 

(b) If another Federal agency or a 
State agency notifies the Department 
that it has taken an action against an 
institution or program accredited by 
the agency, the Department notifies 
the agency as soon as possible but no 
later than 10 days after receiving the 
written notice from the other Govern-
ment agency. 

(Authority: 20 U.S.C. 1099b) 

PART 603—SECRETARY’S RECOGNI-
TION PROCEDURES FOR STATE 
AGENCIES 

Subpart A [Reserved] 

Subpart B—Criteria for State Agencies 

Sec. 
603.20 Scope. 
603.21 Publication of list. 
603.22 Inclusion on list. 
603.23 Initial recognition, and reevaluation. 
603.24 Criteria for State agencies. 

AUTHORITY: 20 U.S.C. 403(b), 1085(b), 1141(a), 
1248(11); 42 U.S.C. 293a(b), 295f–3(b), 295h– 
4(1)(D), 298b(f); 38 U.S.C. 1775(a), unless other-
wise noted. 

Subpart A [Reserved] 

Subpart B—Criteria for State 
Agencies 

AUTHORITY: Sec. 438(b) of the Higher Edu-
cation Act of 1965, Pub. L. 89–329 as amended 
by Pub. L. 92–318, 86 Stat. 235, 264 (20 U.S.C. 
1087–1(b)), unless otherwise noted. 
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SOURCE: 39 FR 30042, Aug. 20, 1974, unless 
otherwise noted. Redesignated at 45 FR 77369, 
Nov. 21, 1980. 

§ 603.20 Scope. 
(a) Pursuant to section 438(b) of the 

Higher Education Act of 1965 as amend-
ed by Pub. L. 92–318, the Secretary is 
required to publish a list of State agen-
cies which he determines to be reliable 
authorities as to the quality of public 
postsecondary vocational education in 
their respective States for the purpose 
of determining eligibility for Federal 
student assistance programs adminis-
tered by the Department. 

(b) Approval by a State agency in-
cluded on the list will provide an alter-
native means of satisfying statutory 
standards as to the quality of public 
postsecondary vocational education to 
be undertaken by students receiving 
assistance under such programs. 

(Authority: 20 U.S.C. 1087–1(b)) 

§ 603.21 Publication of list. 
Periodically the Secretary will pub-

lish a list in the FEDERAL REGISTER of 
the State agencies which he determines 
to be reliable authorities as to the 
quality of public postsecondary voca-
tional education in their respective 
States. 

(Authority: 20 U.S.C. 1087–1(b)) 

§ 603.22 Inclusion on list. 
Any State agency which desires to be 

listed by the Secretary as meeting the 
criteria set forth in § 603.24 should 
apply in writing to the Director, Divi-
sion of Eligibility and Agency Evalua-
tion, Office of Postsecondary Edu-
cation, Department of Education, 
Washington, DC 20202. 

(Authority: 20 U.S.C. 1087–1(b)) 

[45 FR 86300, Dec. 30, 1980] 

§ 603.23 Initial recognition, and re-
evaluation. 

For initial recognition and for re-
newal of recognition, the State agency 
will furnish information establishing 
its compliance with the criteria set 
forth in § 603.24. This information may 
be supplemented by personal inter-
views or by review of the agency’s fa-
cilities, records, personnel qualifica-
tions, and administrative management. 

Each agency listed will be reevaluated 
by the Secretary at his discretion, but 
at least once every four years. No ad-
verse decision will become final with-
out affording an opportunity for a 
hearing. 

(Authority: 20 U.S.C. 1087–1(b)) 

§ 603.24 Criteria for State agencies. 
The following are the criteria which 

the Secretary will utilize in desig-
nating a State agency as a reliable au-
thority to assess the quality of public 
postsecondary vocational education in 
its respective State. 

(a) Functional aspects. The functional 
aspects of the State agency must be 
shown by: 

(1) Its scope of operations. The agency: 
(i) Is statewide in the scope of its op-

erations and is legally authorized to 
approve public postsecondary voca-
tional institutions or programs; 

(ii) Clearly sets forth the scope of its 
objectives and activities, both as to 
kinds and levels of public postsec-
ondary vocational institutions or pro-
grams covered, and the kinds of oper-
ations performed; 

(iii) Delineates the process by which 
it differentiates among and approves 
programs of varying levels. 

(2) Its organization. The State agency: 
(i) Employs qualified personnel and 

uses sound procedures to carry out its 
operations in a timely and effective 
manner; 

(ii) Receives adequate and timely fi-
nancial support, as shown by its appro-
priations, to carry out its operations; 

(iii) Selects competent and knowl-
edgeable persons, qualified by experi-
ence and training, and selects such per-
sons in accordance with nondiscrim-
inatory practices, (A) to participate on 
visiting teams, (B) to engage in con-
sultative services for the evaluation 
and approval process, and (C) to serve 
on decision-making bodies. 

(3) Its procedures. The State agency: 
(i) Maintains clear definitions of ap-

proval status and has developed writ-
ten procedures for granting, reaffirm-
ing, revoking, denying, and reinstating 
approval status; 

(ii) Requires, as an integral part of 
the approval and reapproval process, 
institutional or program self-analysis 
and onsite reviews by visiting teams, 
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and provides written and consultative 
guidance to institutions or programs 
and visiting teams. 

(A) Self-analysis shall be a quali-
tative assessment of the strengths and 
limitations of the instructional pro-
gram, including the achievement of in-
stitutional or program objectives, and 
should involve a representative portion 
of the institution’s administrative 
staff, teaching faculty, students, gov-
erning body, and other appropriate 
constituencies. 

(B) The visiting team, which includes 
qualified examiners other than agency 
staff, reviews instructional content, 
methods and resources, administrative 
management, student services, and fa-
cilities. It prepares written reports and 
recommendations for use by the State 
agency. 

(iii) Reevaluates at reasonable and 
regularly scheduled intervals institu-
tions or programs which it has ap-
proved. 

(b) Responsibility and reliability. The 
responsibility and reliability of the 
State agency will be demonstrated by: 

(1) Its responsiveness to the public 
interest. The State agency: 

(i) Has an advisory body which pro-
vides for representation from public 
employment services and employers, 
employees, postsecondary vocational 
educators, students, and the general 
public, including minority groups. 
Among its functions, this structure 
provides counsel to the State agency 
relating to the development of stand-
ards, operating procedures and policy, 
and interprets the educational needs 
and manpower projections of the 
State’s public postsecondary voca-
tional education system; 

(ii) Demonstrates that the advisory 
body makes a real and meaningful con-
tribution to the approval process; 

(iii) Provides advance public notice 
of proposed or revised standards or reg-
ulations through its regular channels 
of communications, supplemented, if 
necessary, with direct communication 
to inform interested members of the af-
fected community. In addition, it pro-
vides such persons the opportunity to 
comment on the standards or regula-
tions prior to their adoption; 

(iv) Secures sufficient qualitative in-
formation regarding the applicant in-

stitution or program to enable the in-
stitution or program to demonstrate 
that it has an ongoing program of eval-
uation of outputs consistent with its 
educational goals; 

(v) Encourages experimental and in-
novative programs to the extent that 
these are conceived and implemented 
in a manner which ensures the quality 
and integrity of the institution or pro-
gram; 

(vi) Demonstrates that it approves 
only those institutions or programs 
which meet its published standards; 
that its standards, policies, and proce-
dures are fairly applied; and that its 
evaluations are conducted and deci-
sions are rendered under conditions 
that assure an impartial and objective 
judgment; 

(vii) Regularly reviews its standards, 
policies and procedures in order that 
the evaluative process shall support 
constructive analysis, emphasize fac-
tors of critical importance, and reflect 
the educational and training needs of 
the student; 

(viii) Performs no function that 
would be inconsistent with the forma-
tion of an independent judgment of the 
quality of an educational institution or 
program; 

(ix) Has written procedures for the 
review of complaints pertaining to in-
stitutional or program quality as these 
relate to the agency’s standards, and 
demonstrates that such procedures are 
adequate to provide timely treatment 
of such complaints in a manner fair 
and equitable to the complainant and 
to the institution or program; 

(x) Annually makes available to the 
public (A) its policies for approval, (B) 
reports of its operations, and (C) list of 
institutions or programs which it has 
approved; 

(xi) Requires each approved school or 
program to report on changes insti-
tuted to determine continued compli-
ance with standards or regulations; 

(xii) Confers regularly with counter-
part agencies that have similar respon-
sibilities in other and neighboring 
States about methods and techniques 
that may be used to meet those respon-
sibilities. 

(2) Its assurances that due process is 
accorded to institutions or programs 
seeking approval. The State agency: 
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(i) Provides for adequate discussion 
during the on-site visit between the 
visiting team and the faculty, adminis-
trative staff, students, and other ap-
propriate persons; 

(ii) Furnishes as a result of the eval-
uation visit, a written report to the in-
stitution or program commenting on 
areas of strength, areas needing im-
provement, and, when appropriate, sug-
gesting means of improvement and in-
cluding specific areas, if any, where the 
institution or program may not be in 
compliance with the agency’s stand-
ards; 

(iii) Provides the chief executive offi-
cer of the institution or program with 
opportunity to comment upon the writ-
ten report and to file supplemental ma-
terials pertinent to the facts and con-
clusions in the written report of the 
visiting team before the agency takes 
action on the report; 

(iv) Provides the chief executive offi-
cer of the institution with a specific 
statement of reasons for any adverse 
action, and notice of the right to ap-
peal such action before an appeal body 
designated for that purpose; 

(v) Publishes rules of procedure re-
garding appeals; 

(vi) Continues the approval status of 
the institution or program pending dis-
position of an appeal; 

(vii) Furnishes the chief executive of-
ficer of the institution or program with 
a written decision of the appeal body, 
including a statement of its reasons 
therefor. 

(c) Capacity to foster ethical practices. 
The State agency must demonstrate its 
capability and willingness to foster 
ethical practices by showing that it: 

(i) Promotes a well-defined set of eth-
ical standards governing institutional 
or programmatic practices, including 
recruitment, advertising, transcripts, 
fair and equitable student tuition re-
funds, and student placement services; 

(ii) Maintains appropriate review in 
relation to the ethical practices of 
each approved institution or program. 

(Authority: 20 U.S.C. 1087–1(b)) 

PART 604—FEDERAL-STATE 
RELATIONSHIP AGREEMENTS 

Subpart A—General 

Sec. 
604.1 Federal-State relationship agree-

ments. 
604.2 Regulations that apply to Federal- 

State relationship agreements. 
604.3 Definitions that apply to Federal- 

State relationship agreements. 

Subpart B—Federal-State Relationship 
Agreements 

604.10 Administrative requirements. 
604.11 Planning requirements. 
604.12 Changes in the agreement. 
604.13 Denial of eligibility. 

AUTHORITY: Sec. 1203 of the Higher Edu-
cation Act of 1965, as amended by Pub. L. 96– 
374 (20 U.S.C. 1143), unless otherwise noted. 

SOURCE: 45 FR 83221, Dec. 18, 1980, unless 
otherwise noted. 

Subpart A—General 

§ 604.1 Federal-State relationship 
agreements. 

(a) A State shall enter into an agree-
ment with the Secretary if it wishes to 
participate in the following programs 
authorized by the Higher Education 
Act of 1965, as amended: The Con-
tinuing Education Outreach program, 
title I-B, with the exception of sections 
116 and 117 of the Act; the State Stu-
dent Incentive Grant program, subpart 
3 of title IV-A of the Act; and the Un-
dergraduate Academic Facilities Grant 
program, title VII-A of the Act. The 
agreement must contain assurances re-
lating to administration, financial 
management, treatment of applicants 
for subgrants and contracts, supple-
ment, not supplant requirements, and 
planning. These assurances are listed 
in subpart B of this part. The means by 
which these assurances will be met 
must also be described. 

(b) The provisions of the agreement 
replace comparable provisions in an-
nual plans previously required by each 
applicable program. 

(Authority: 20 U.S.C. 1143) 
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§ 604.2 Regulations that apply to Fed-
eral-State relationship agreements. 

The following regulations apply to 
Federal-State relationship agreements: 

(a) The Education Department Gen-
eral Administrative Regulations 
(EDGAR) in 34 CFR part 76 (State Ad-
ministered Programs) and 34 CFR part 
77 (Definitions). 

(b) The regulations in this part 604. 

(Authority: 20 U.S.C. 1232(a)) 

§ 604.3 Definitions that apply to Fed-
eral-State relationship agreements. 

(a) Definitions in EDGAR. The fol-
lowing terms used in this part are de-
fined in 34 CFR part 77: 

Applicant 
Application 
Contract 
Private 
Public 
Secretary 
State 
Subgrant 

(b) Definitions that apply to this part. 
The following definitions apply to this 
part: 

Act means the Higher Education Act 
of 1965, as amended. 

Applicable programs means the Con-
tinuing Education Outreach program, 
the State Student Incentive Grant pro-
gram, and the Undergraduate Aca-
demic Facilities Grant program. 

(Authority: 20 U.S.C. 1143) 

Subpart B—Federal-State 
Relationship Agreements 

§ 604.10 Administrative requirements. 
The agreement shall contain the fol-

lowing assurances and a description of 
the means by which they will be met: 

(a) Management practices and proce-
dures will assure proper and efficient 
administration of each applicable pro-
gram. The description of these methods 
shall include the identification of the 
State entity or entities designated to 
administer each applicable program as 
well as the name of the responsible of-
ficial. 

(b) Appropriate fiscal control and 
fund accounting procedures will be pro-
vided for Federal funds received under 
all titles of the Act. 

(c) Federal funds under the applica-
ble programs will not supplant non- 
Federal funds. 

(d) Equitable and appropriate criteria 
will be used in evaluating applications 
for subgrants or proposals for contracts 
under each applicable program. 

(Authority: 20 U.S.C. 1143) 

§ 604.11 Planning requirements. 

(a) The agreement shall contain an 
assurance by the State that it has a 
comprehensive planning or policy for-
mulation process which: 

(1) Considers the relationship be-
tween State administration of each ap-
plicable program and administration of 
similar State programs or processes; 

(2) Encourages State policies that 
consider the effects of declining enroll-
ments on all sectors of postsecondary 
education within the State; 

(3) Considers the postsecondary edu-
cational needs of unserved and under-
served individuals within the State, in-
cluding individuals beyond traditional 
college age; 

(4) Considers the resources of public 
and private institutions, organizations, 
and agencies within the State that are 
capable of providing postsecondary 
educational opportunities; and 

(5) Provides for direct, equitable, and 
active participation in the comprehen-
sive planning or policy formulation 
processes by representatives of institu-
tions of higher education—including 
community colleges, proprietary insti-
tutions, and independent colleges and 
universities—other providers of post-
secondary education services, students, 
and the general public in the State. 

(i) Participation shall be achieved 
through membership on State planning 
commissions, State advisory councils, 
or other State entities established by 
the State to conduct federally assisted 
comprehensive planning or policy for-
mulation. 

(ii) Participation shall be consistent 
with State law. 

(b) The agreement shall include a de-
scription of the planning or policy for-
mulation process through which these 
assurances will be fulfilled. 

(Authority: 20 U.S.C. 1143) 
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§ 604.12 Changes in the agreement. 
(a) The agreement shall remain in ef-

fect until substantial changes in ad-
ministrative practices or planning 
processes would require its modifica-
tion. 

(b) Routine organizational or per-
sonnel changes are not subject to prior 
modification of the agreement, but in-
formation concerning these changes 
shall be promptly communicated to the 
Secretary. 

(Authority: 20 U.S.C. 1143) 

§ 604.13 Denial of eligibility. 
(a) If the Secretary finds that there 

is a failure to comply substantially 
with the assurances of § 604.10 then the 
Secretary, after giving a State reason-
able notice and the opportunity for a 
hearing, shall notify the State that it 
is ineligible to participate in any appli-
cable program. 

(b) To regain eligibility, a State must 
satisfy the Secretary that the failure 
to comply has been remedied. 

(Authority: 20 U.S.C. 1143) 

PART 606—DEVELOPING HISPANIC- 
SERVING INSTITUTIONS PROGRAM 

Subpart A—General 

Sec. 
606.1 What is the Developing Hispanic-Serv-

ing Institutions Program? 
606.2 What institutions are eligible to re-

ceive a grant under the Developing His-
panic-Serving Institutions Program? 

606.3 What is an enrollment of needy stu-
dents? 

606.4 What are low educational and general 
expenditures? 

606.5 How does an institution apply to be 
designated an eligible institution? 

606.6 What regulations apply? 
606.7 What definitions apply? 
606.8 What is a comprehensive development 

plan and what must it contain? 
606.9 What are the type, duration, and limi-

tations in the awarding of grants under 
this part? 

606.10 What activities may and may not be 
carried out under a grant? 

Subpart B—How Does an Institution Apply 
for a Grant? 

606.11 What must be included in individual 
development grant applications? 

606.12 What must be included in cooperative 
arrangement grant applications? 

606.13 How many applications for a develop-
ment grant may an institution submit? 

Subpart C—How Does the Secretary Make 
an Award? 

606.20 How does the Secretary choose appli-
cations for funding? 

606.21 What are the selection criteria for 
planning grants? 

606.22 What are the selection criteria for de-
velopment grants? 

606.23 What special funding consideration 
does the Secretary provide? 

606.24 How does the Secretary use an appli-
cant’s performance under a previous de-
velopment grant when awarding a devel-
opment grant? 

606.25 What priority does the Secretary use 
in awarding cooperative arrangement 
grants? 

Subpart D—What Conditions Must a 
Grantee Meet? 

606.30 What are allowable costs and what 
are the limitations on allowable costs? 

606.31 How does a grantee maintain its eli-
gibility? 

AUTHORITY: 20 U.S.C. 1101 et seq., unless 
otherwise noted. 

SOURCE: 64 FR 70147, Dec. 15, 1999, unless 
otherwise noted. 

Subpart A—General 

§ 606.1 What is the Developing His-
panic-Serving Institutions Pro-
gram? 

The purpose of the Developing His-
panic-Serving Institutions Program is 
to provide grants to eligible institu-
tions of higher education to— 

(a) Expand educational opportunities 
for, and improve the academic attain-
ment of, Hispanic students; and 

(b) Expand and enhance the academic 
offerings, program quality, and institu-
tional stability of colleges and univer-
sities that are educating the majority 
of Hispanic college students and help-
ing large numbers of Hispanic students 
and other low-income individuals com-
plete postsecondary degrees. 

(Authority: 20 U.S.C. 1101) 

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00229 Fmt 8010 Sfmt 8010 Y:\SGML\211134.XXX 211134



220 

34 CFR Ch. VI (7–1–07 Edition) § 606.2 

§ 606.2 What institutions are eligible to 
receive a grant under the Devel-
oping Hispanic-Serving Institutions 
Program? 

(a) An institution of higher education 
is eligible to receive a grant under this 
part if— 

(1) At the time of application, it has 
an enrollment of undergraduate full- 
time equivalent students that is at 
least 25 percent Hispanic students; 

(2) It provides assurances that not 
less than 50 percent of its Hispanic stu-
dents are low-income individuals; 

(3) It has an enrollment of needy stu-
dents as described in § 606.3(a), unless 
the Secretary waives this requirement 
under § 606.3(b); 

(4) It has low average educational 
and general expenditures per full-time 
equivalent undergraduate student as 
described in § 606.4(a), unless the Sec-
retary waives this requirement under 
§ 606.4(c); 

(5) It is legally authorized by the 
State in which it is located to be a jun-
ior college or to provide an educational 
program for which it awards a bach-
elor’s degree; and 

(6) It is accredited or preaccredited 
by a nationally recognized accrediting 
agency or association that the Sec-
retary has determined to be a reliable 
authority as to the quality of edu-
cation or training offered. 

(b) A branch campus of a Hispanic- 
Serving institution is eligible to re-
ceive a grant under this part if— 

(1) The institution as a whole meets 
the requirements of paragraphs (a)(3) 
through (a)(6) of this section; and 

(2) The branch campus satisfies the 
requirements of paragraphs (a)(1) 
through (a)(4) of this section. 

(c)(1) An institution that receives a 
grant under the Strengthening Institu-
tions Program (34 CFR part 607) or the 
Strengthening Historically Black Col-
leges and Universities Program (34 CFR 
part 608) for a particular fiscal year is 
not eligible to receive a grant under 
this part for that same fiscal year, and 
may not relinquish its grant under 
those programs to secure a grant under 
this part. 

(2) A Hispanic-Serving institution 
under this part may not concurrently 
receive grant funds under the 
Strengthening Institutions Program, 

Strengthening Historically Black Col-
leges and Universities Program, or 
Strengthening Historically Black 
Graduate Institutions Program. 

(Authority: 20 U.S.C. 1101a and 1101d) 

[64 FR 70147, Dec. 15, 1999, as amended at 66 
FR 1263, Jan. 8, 2001] 

§ 606.3 What is an enrollment of needy 
students? 

(a) Except as provided in paragraph 
(b) of this section, for the purpose of 
§ 606.2(a)(3), an applicant institution 
has an enrollment of needy students if 
in the base year— 

(1) At least 50 percent of its degree 
students received student financial as-
sistance under one or more of the fol-
lowing programs: Federal Pell Grant, 
Federal Supplemental Educational Op-
portunity Grant, Federal Work-Study, 
and Federal Perkins Loan; or 

(2) The percentage of its under-
graduate degree students who were en-
rolled on at least a half-time basis and 
received Federal Pell Grants exceeded 
the median percentage of under-
graduate degree students who were en-
rolled on at least a half-time basis and 
received Federal Pell Grants at com-
parable institutions that offer similar 
instruction. 

(b) The Secretary may waive the re-
quirement contained in paragraph (a) 
of this section if the institution dem-
onstrates that— 

(1) The State provides more than 30 
percent of the institution’s budget and 
the institution charges not more than 
$99.00 for tuition and fees for an aca-
demic year; 

(2) At least 30 percent of the students 
served by the institution in the base 
year were students from low-income 
families; 

(3) The institution substantially in-
creases the higher education opportu-
nities for low-income students who are 
also educationally disadvantaged, 
underrepresented in postsecondary edu-
cation, or minority students; 

(4) The institution substantially in-
creases the higher education opportu-
nities for individuals who reside in an 
area that is not included in a ‘‘metro-
politan statistical area’’ as defined by 
the Office of Management and Budget 
and who are unserved by other postsec-
ondary institutions; or 
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(5) The institution will, if granted 
the waiver, substantially increase the 
higher education opportunities for His-
panic Americans. 

(c) For the purpose of paragraph (b) 
of this section, the Secretary considers 
‘‘low-income’’ to be an amount which 
does not exceed 150 percent of the 
amount equal to the poverty level as 
established by the United States Bu-
reau of the Census. 

(d) Each year, the Secretary notifies 
prospective applicants of the low-in-
come figures through a notice pub-
lished in the FEDERAL REGISTER. 

(Authority: 20 U.S.C. 1101a and 1103a) 

§ 606.4 What are low educational and 
general expenditures? 

(a)(1) Except as provided in para-
graph (b) of this section, for the pur-
pose of § 606.2(a)(2), an applicant insti-
tution’s average educational and gen-
eral expenditures per full-time equiva-
lent undergraduate student in the base 
year must be less than the average edu-
cational and general expenditures per 
full-time equivalent undergraduate 
student in that year of comparable in-
stitutions that offer similar instruc-
tion. 

(2) For the purpose of paragraph 
(a)(1) of this section, the Secretary de-
termines the average educational and 
general expenditure per full-time 
equivalent undergraduate student for 
institutions with graduate students 
that do not differentiate between grad-
uate and undergraduate educational 
and general expenditures by dis-
counting the graduate enrollment 
using a factor of 2.5 times the number 
of graduate students. 

(b) Each year, the Secretary notifies 
prospective applicants through a notice 
in the FEDERAL REGISTER of the aver-
age educational and general expendi-
tures per full-time equivalent under-
graduate student at comparable insti-
tutions that offer similar instruction. 

(c) The Secretary may waive the re-
quirement contained in paragraph (a) 
of this section, if the Secretary deter-
mines, based upon persuasive evidence 
provided by the institution, that— 

(1) The institution’s failure to satisfy 
the criteria in paragraph (a) of this sec-
tion was due to factors which, if used 
in determining compliance with those 

criteria, distorted that determination; 
and 

(2) The institution’s designation as 
an eligible institution under this part 
is otherwise consistent with the pur-
poses of this part. 

(d) For the purpose of paragraph 
(c)(1) of this section, the Secretary 
considers that the following factors 
may distort an institution’s edu-
cational and general expenditures per 
full-time equivalent undergraduate 
student— 

(1) Low student enrollment; 
(2) Location of the institution in an 

unusually high cost-of-living area; 
(3) High energy costs; 
(4) An increase in State funding that 

was part of a desegregation plan for 
higher education; or 

(5) Operation of high cost profes-
sional schools such as medical or den-
tal schools. 

(Authority: 20 U.S.C. 1101a and 1103a) 

§ 606.5 How does an institution apply 
to be designated an eligible institu-
tion? 

(a) An institution applies to the Sec-
retary to be designated an eligible in-
stitution under this part by first sub-
mitting an application to the Sec-
retary in the form, manner, and time 
established by the Secretary. The ap-
plication must contain— 

(1) The information necessary for the 
Secretary to determine whether the in-
stitution satisfies the requirements of 
§§ 606.2, 606.3(a), and 606.4(a); 

(2) Any waiver request under 
§§ 606.3(b) and 606.4(c); and 

(3) Information or explanations justi-
fying any requested waiver. 

(b) An institution that wishes to re-
ceive a grant under this part must sub-
mit, as part of its application for that 
grant, an assurance that when it sub-
mits its application— 

(1) Its enrollment of undergraduate 
full-time equivalent students is at 
least 25 percent Hispanic students; and 

(2) Not less than 50 percent of its His-
panic students are low-income individ-
uals. 

(Authority: 20 U.S.C. 1101a and 1103) 

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00231 Fmt 8010 Sfmt 8010 Y:\SGML\211134.XXX 211134



222 

34 CFR Ch. VI (7–1–07 Edition) § 606.6 

§ 606.6 What regulations apply? 
The following regulations apply to 

the Developing Hispanic-Serving Insti-
tutions Program: 

(a) The Education Department Gen-
eral Administrative Regulations 
(EDGAR) as follows: 

(1) 34 CFR part 74 (Administration of 
Grants to Institutions of Higher Edu-
cation, Hospitals, and Nonprofit Orga-
nizations). 

(2) 34 CFR part 75 (Direct Grant Pro-
grams), except 34 CFR 75.128(a)(2) and 
75.129(a) in the case of applications for 
cooperative arrangements. 

(3) 34 CFR part 77 (Definitions that 
Apply to Department Regulations). 

(4) 34 CFR part 79 (Intergovernmental 
Review of Department of Education 
Programs and Activities). 

(5) 34 CFR part 82 (New Restrictions 
on Lobbying). 

(6) 34 CFR part 85 (Governmentwide 
Debarment and Suspension (Non-
procurement) and Governmentwide Re-
quirements for Drug-Free Workplace 
(Grants)). 

(7) 34 CFR part 86 (Drug-Free Schools 
and Campuses). 

(b) The regulations in this part 606. 

(Authority: 20 U.S.C. 1101 et seq.) 

§ 606.7 What definitions apply? 
(a) Definitions in EDGAR. The terms 

used in this part are defined in 34 CFR 
77.1: 

EDGAR 
Fiscal year 
Grant 
Grantee 
Grant period 
Nonprofit 
Private 
Project period 
Public 
Secretary 
State 

(b) The following definitions also 
apply to this part: 

Accredited means the status of public 
recognition which a nationally recog-
nized accrediting agency or association 
grants to an institution which meets 
certain established qualifications and 
educational standards. 

Activity means an action that is in-
corporated into an implementation 
plan designed to meet one or more ob-
jectives. An activity is a part of a 

project and has its own budget that is 
approved to carry out the objectives of 
that subpart. 

Base year means the second fiscal 
year preceding the fiscal year for which 
an institution seeks a grant under this 
part. 

Branch campus means a unit of a col-
lege or university that is geographi-
cally apart from the main campus of 
the college or university and inde-
pendent of that main campus. The Sec-
retary considers a unit of a college or 
university to be independent of the 
main campus if the unit— 

(1) Is permanent in nature; 
(2) Offers courses for credit and pro-

grams leading to an associate or bach-
elor’s degree; and 

(3) Is autonomous to the extent that 
it has— 

(i) Its own faculty and administrative 
or supervisory organization; and 

(ii) Its own budgetary and hiring au-
thority. 

Comparable institutions that offer simi-
lar instruction means institutions that 
are being compared with an applicant 
institution and that fall within one of 
the following four categories— 

(1) Public junior or community col-
leges; 

(2) Private nonprofit junior or com-
munity colleges; 

(3) Public institutions that offer an 
educational program for which they 
offer a bachelor’s degree; or 

(4) Private nonprofit institutions 
that offer an educational program for 
which they offer a bachelor’s degree. 

Cooperative arrangement means an ar-
rangement to carry out allowable 
grant activities between an institution 
eligible to receive a grant under this 
part and another eligible or ineligible 
institution of higher education, under 
which the resources of the cooperating 
institutions are combined and shared 
to better achieve the purposes of this 
part and avoid costly duplication of ef-
fort. 

Degree student means a student who 
enrolls at an institution for the pur-
pose of obtaining the degree, certifi-
cate, or other recognized educational 
credential offered by that institution. 

Developmental program and services 
means new or improved programs and 
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services, beyond those regularly budg-
eted, specifically designed to improve 
the self sufficiency of the school. 

Educational and general expenditures 
means the total amount expended by 
an institution of higher education for 
instruction, research, public service, 
academic support (including library ex-
penditures), student services, institu-
tional support, scholarships and fellow-
ships, operation and maintenance ex-
penditures for the physical plant, and 
any mandatory transfers which the in-
stitution is required to pay by law. 

Educationally disadvantaged means a 
college student who requires special 
services and assistance to enable them 
to succeed in higher education. The 
phrase includes, but is not limited to, 
students who come from— 

(1) Economically disadvantaged fami-
lies; 

(2) Limited English proficiency fami-
lies; 

(3) Migrant worker families; or 
(4) Families in which one or both of 

their parents have dropped out of sec-
ondary school. 

Federal Pell Grant Program means the 
grant program authorized by title IV- 
A–1 of the HEA. 

Federal Perkins Loan Program, for-
merly called the National Direct Stu-
dent Loan Program, means the loan 
program authorized by title IV-E of the 
HEA. 

Federal Supplemental Education Oppor-
tunity Grant Program means the grant 
program authorized by title IV-A-3 of 
the HEA. 

Federal Work-Study Program means 
the part-time employment program au-
thorized under title IV-C of the HEA. 

Full-time equivalent students means 
the sum of the number of students en-
rolled full-time at an institution, plus 
the full-time equivalent of the number 
of students enrolled part time (deter-
mined on the basis of the quotient of 
the sum of the credit hours of all part- 
time students divided by 12) at such in-
stitution. 

HEA means the Higher Education Act 
of 1965, as amended. 

Hispanic student means a person of 
Mexican, Puerto Rican, Cuban, Central 
or South American, or other Spanish 
culture or origin, regardless of race. 

Institution of higher education means 
an educational institution defined in 
section 101 of the HEA. 

Junior or community college means an 
institution of higher education— 

(1) That admits as regular students 
persons who are beyond the age of com-
pulsory school attendance in the State 
in which the institution is located and 
who have the ability to benefit from 
the training offered by the institution; 

(2) That does not provide an edu-
cational program for which it awards a 
bachelor’s degree (or an equivalent de-
gree); and 

(3) That— 
(i) Provides an educational program 

of not less than 2 years that is accept-
able for full credit toward such a de-
gree; or 

(ii) Offers a 2-year program in engi-
neering, mathematics, or the physical 
or biological sciences, designed to pre-
pare a student to work as a technician 
or at the semiprofessional level in en-
gineering, scientific, or other techno-
logical fields requiring the under-
standing and application of basic engi-
neering, scientific, or mathematical 
principles of knowledge. 

Low-income individual means an indi-
vidual from a family whose taxable in-
come for the preceding year did not ex-
ceed 150 percent of an amount equal to 
the poverty level determined by using 
criteria of poverty established by the 
Bureau of the Census. 

Minority student means a student who 
is an Alaska Native, American Indian, 
Asian-American, Black (African-Amer-
ican), Hispanic American, Native Ha-
waiian, or Pacific Islander. 

Nationally recognized accrediting agen-
cy or association means an accrediting 
agency or association that the Sec-
retary has recognized to accredit or 
preaccredit a particular category of in-
stitution in accordance with the provi-
sions contained in 34 CFR part 603. The 
Secretary periodically publishes a list 
of those nationally recognized accred-
iting agencies and associations in the 
FEDERAL REGISTER. 

Operational programs and services 
means the regular, ongoing budgeted 
programs and services at an institu-
tion. 
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Preaccredited means a status that a 
nationally recognized accrediting agen-
cy or association, recognized by the 
Secretary to grant that status, has ac-
corded an unaccredited institution that 
is progressing toward accreditation 
within a reasonable period of time. 

Project means all the funded activi-
ties under a grant. 

Self-sufficiency means the point at 
which an institution is able to survive 
without continued funding under the 
Developing Hispanic-Serving Institu-
tions Program. 

Underrepresented means propor-
tionate representation as measured by 
degree recipients, that is less than the 
proportionate representation in the 
general population— 

(1) As indicated by— 
(i) The most current edition of the 

Department’s Digest of Educational Sta-
tistics; 

(ii) The National Research Council’s 
Doctorate Recipients from United States 
Universities; or 

(iii) Other standard statistical ref-
erences, as announced annually in the 
FEDERAL REGISTER notice inviting ap-
plications for new awards under this 
program; or 

(2) As documented by national survey 
data submitted to and accepted by the 
Secretary on a case-by-case basis. 

(Authority: 20 U.S.C. 1101 et seq.; OMB Direc-
tive No. 15) 

§ 606.8 What is a comprehensive devel-
opment plan and what must it con-
tain? 

(a) A comprehensive development 
plan is an institution’s strategy for 
achieving growth and self-sufficiency 
by strengthening its— 

(1) Academic programs; 
(2) Institutional management; and 
(3) Fiscal stability. 
(b) The comprehensive development 

plan must include the following: 
(1) An analysis of the strengths, 

weaknesses, and significant problems 
of the institution’s academic programs, 
institutional management, and fiscal 
stability. 

(2) A delineation of the institution’s 
goals for its academic programs, insti-
tutional management, and fiscal sta-
bility, based on the outcomes of the 

analysis described in paragraph (b)(1) 
of this section. 

(3) Measurable objectives related to 
reaching each goal and timeframes for 
achieving the objectives. 

(4) Methods and resources that will 
be used to institutionalize practices 
and improvements developed under the 
proposed project. 

(5) Its five year plan to improve its 
services to Hispanic and other low-in-
come students. 

(Authority: 20 U.S.C. 1101 et seq.) 

§ 606.9 What are the type, duration, 
and limitations in the awarding of 
grants under this part? 

(a)(1) Under this part, the Secretary 
may award planning grants and two 
types of development grants, indi-
vidual development grants and cooper-
ative arrangement development grants. 

(2) Planning grants may be awarded 
for a period not to exceed one year. 

(3) Either type of development grant 
may be awarded for a period of five 
years. 

(b)(1) An institution that received an 
individual development grant of five 
years may not subsequently receive an-
other individual development grant for 
a period of two years from the date on 
which the five-year grant terminates. 

(2) A cooperative arrangement grant 
is not considered to be an individual 
development grant under paragraph 
(b)(1) of this section. 

(Authority: 20 U.S.C. 1101c and 1103c) 

§ 606.10 What activities may and may 
not be carried out under a grant? 

(a) Planning grants. Under a planning 
grant, a grantee shall formulate— 

(1) A comprehensive development 
plan described in § 606.8; and 

(2) An application for a development 
grant. 

(b) Development grants—allowable ac-
tivities. Under a development grant, ex-
cept as provided in paragraph (c) of 
this section, a grantee shall carry out 
activities that implement its com-
prehensive development plan and hold 
promise for strengthening the institu-
tion. Activities that may be carried 
out include, but are not limited to— 

(1) Purchase, rental, or lease of sci-
entific or laboratory equipment for 
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educational purposes, including in-
structional and research purposes. 

(2) Construction, maintenance, ren-
ovation, and improvement in class-
rooms, libraries, laboratories, and 
other instructional facilities. 

(3) Support of faculty exchanges, fac-
ulty development, curriculum develop-
ment, academic instruction, and fac-
ulty fellowships to assist in attaining 
advanced degrees in the fellow’s field of 
instruction. 

(4) Purchase of library books, periodi-
cals, and other educational materials, 
including telecommunications program 
material. 

(5) Tutoring, counseling, and student 
service programs designed to improve 
academic success. 

(6) Funds management, administra-
tive management, and acquisition of 
equipment for use in strengthening 
funds management. 

(7) Joint use of facilities, such as lab-
oratories and libraries. 

(8) Establishing or improving a devel-
opment office to strengthen or improve 
contributions from alumni and the pri-
vate sector. 

(9) Establishing or improving an en-
dowment fund, provided the grantee 
uses no more than 20 percent of its 
grant funds for this purpose and at 
least matches those grant funds with 
non-Federal funds. 

(10) Creating or improving facilities 
for Internet or other distance learning 
academic instruction capabilities, in-
cluding purchase or rental of tele-
communications technology equipment 
or services. 

(11) Establishing or enhancing a pro-
gram of teacher education designed to 
qualify students to teach in public ele-
mentary or secondary schools. 

(12) Establishing community out-
reach programs that will encourage el-
ementary school and secondary school 
students to develop the academic skills 
and the interest to pursue postsec-
ondary education. 

(13) Expanding the number of His-
panic and other underrepresented grad-
uate and professional students that can 
be served by the institution by expand-
ing courses and institutional resources. 

(14) Other activities that contribute 
to carrying out the purposes of this 
program. 

(c) Development grants—unallowable 
activities. A grantee may not carry out 
the following activities or pay the fol-
lowing costs under a development 
grant: 

(1) Activities that are not included in 
the grantee’s approved application. 

(2) Activities that are inconsistent 
with any State plan for higher edu-
cation that is applicable to the institu-
tion, including, but not limited to, a 
State plan for desegregation of higher 
education. 

(3) Activities or services that relate 
to sectarian instruction or religious 
worship. 

(4) Activities provided by a school or 
department of divinity. For the pur-
pose of this provision, a ‘‘school or de-
partment of divinity’’ means an insti-
tution, or a department of an institu-
tion, whose program is specifically for 
the education of students to prepare 
them to become ministers of religion 
or to enter into some other religious 
vocation or to prepare them to teach 
theological subjects. 

(5) Developing or improving non-de-
gree or non-credit courses other than 
basic skills development courses. 

(6) Developing or improving commu-
nity-based or community services pro-
grams, unless the program provides 
academic-related experiences or aca-
demic credit toward a degree for degree 
students, or, unless it is a program or 
services to encourage elementary and 
secondary school students to develop 
the academic skills and the interest to 
pursue postsecondary education. 

(7) Purchase of standard office equip-
ment, such as furniture, file cabinets, 
bookcases, typewriters, or word proc-
essors. 

(8) Payment of any portion of the sal-
ary of a president, vice president, or 
equivalent officer who has college-wide 
administrative authority and responsi-
bility at an institution to fill a posi-
tion under the grant such as project co-
ordinator or activity director. 

(9) Costs of organized fund-raising, 
including financial campaigns, endow-
ment drives, solicitation of gifts and 
bequests, and similar expenses incurred 
solely to raise capital or obtain con-
tributions. 
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(10) Costs of student recruitment 
such as advertisements, literature, and 
college fairs. 

(11) Services to high school students, 
unless they are services to encourage 
such students to develop the skills and 
the interest to pursue postsecondary 
education. 

(12) Instruction in the institution’s 
standard courses as indicated in the in-
stitution’s catalog. 

(13) Costs for health and fitness pro-
grams, transportation, and day care 
services. 

(14) Student activities such as enter-
tainment, cultural, or social enrich-
ment programs, publications, social 
clubs, or associations. 

(15) Activities that are operational in 
nature rather than developmental in 
nature. 

(d) Endowment funds. If a grantee 
uses part of its grant funds to establish 
or increase an endowment fund, it 
must comply with the provisions of 
§§ 628.3, 628.6, 628.10, and 628.41 through 
628.47 of this chapter with regard to the 
use of those funds, except— 

(1) The definition of the term ‘‘en-
dowment fund income’’ in § 628.6 of this 
chapter does not apply. For the pur-
poses of this paragraph (d), ‘‘endow-
ment fund income’’ means an amount 
equal to the total value of the fund, in-
cluding fund appreciation and retained 
interest and dividends, minus the en-
dowment fund corpus; 

(2) Instead of the requirement in 
§ 628.10(a) of this chapter, the grantee 
institution must match each dollar of 
Federal grant funds used to establish 
or increase an endowment fund with 
one dollar of non-Federal funds; and 

(3) Instead of the requirements in 
§ 628.41(a)(3) through (a)(5) and the in-
troductory text in § 628.41(b) and 
§ 628.41(b)(2) and (b)(3) of this chapter, if 
a grantee institution decides to use 
any of its grant funds for endowment 
purposes, it must match those grant 
funds immediately with non-Federal 
funds when it places those funds into 
its endowment fund. 

(Authority: 20 U.S.C. 1101 et seq.) 

[64 FR 70147, Dec. 15, 1999, as amended at 65 
FR 79310, Dec. 19, 2000] 

Subpart B—How Does an 
Institution Apply for a Grant? 

§ 606.11 What must be included in indi-
vidual development grant applica-
tions? 

In addition to the information needed 
by the Secretary to determine whether 
the institution should be awarded a 
grant under the funding criteria con-
tained in subpart C, an application for 
a development grant must include— 

(a) The institution’s comprehensive 
development plan; 

(b) A description of the relationship 
of each activity for which grant funds 
are requested to the relevant goals and 
objectives of its plan; 

(c) A description of any activities 
that were funded under previous devel-
opment grants awarded under the De-
veloping Hispanic-Serving Institutions 
Program that expired within five years 
of when the development grant will 
begin and the institution’s justifica-
tion for not completing the activities 
under the previous grant, if applicable; 

(d) If the applicant is applying to 
carry out more than one activity— 

(1) A description of those activities 
that would be a sound investment of 
Federal funds if funded separately; 

(2) A description of those activities 
that would be a sound investment of 
Federal funds only if funded with the 
other activities; and 

(3) A ranking of the activities in pre-
ferred funding order. 

(Approved by the Office of Management and 
Budget under control number 1840–0114) 

(Authority: 20 U.S.C. 1101 et seq.) 

§ 606.12 What must be included in co-
operative arrangement grant appli-
cations? 

(a)(1) Institutions applying for a co-
operative arrangement grant shall sub-
mit only one application for that grant 
regardless of the number of institu-
tions participating in the cooperative 
arrangement. 

(2) The application must include the 
names of each participating institu-
tion, the role of each institution, and 
the rationale for each eligible partici-
pating institution’s decision to request 
grant funds as part of a cooperative ar-
rangement rather than as an individual 
grantee. 
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(b) If the application is for a develop-
ment grant, the application must con-
tain— 

(1) Each participating institution’s 
comprehensive development plan; 

(2) The information required under 
§ 606.11; and 

(3) An explanation from each eligible 
participating institution of why par-
ticipation in a cooperative arrange-
ment grant rather than performance 
under an individual grant will better 
enable it to meet the goals and objec-
tives of its comprehensive development 
plan at a lower cost. 

(4) The name of the applicant for the 
group that is legally responsible for— 

(i) The use of all grant funds; and 
(ii) Ensuring that the project is car-

ried out by the group in accordance 
with Federal requirements. 

(Approved by the Office of Management and 
Budget under control number 1840–0114) 

(Authority: 20 U.S.C. 1103 and 1103e) 

§ 606.13 How many applications for a 
development grant may an institu-
tion submit? 

In any fiscal year, an institution of 
higher education may— 

(a) Submit an application for an indi-
vidual development grant; and 

(b) Be part of a cooperative arrange-
ment application. 

(Authority: 20 U.S.C. 1101 et seq.) 

Subpart C—How Does the 
Secretary Make an Award? 

§ 606.20 How does the Secretary 
choose applications for funding? 

(a) The Secretary evaluates an appli-
cation on the basis of the criteria in— 

(1) Sections 606.21 and 606.23 for a 
planning grant; and 

(2) Sections 606.22, 606.23, 600.24, and 
606.25 for a development grant. 

(b) The Secretary informs applicants 
of the maximum possible score for each 
criterion in the application package or 
in a notice published in the FEDERAL 
REGISTER. 

(c)(1) The Secretary considers fund-
ing an application for a planning grant 
that meets the requirements under 
§ 606.21. 

(2) The Secretary considers funding 
an application for a development grant 
that— 

(i) Is submitted with a comprehensive 
development plan that satisfies all the 
elements required of such a plan under 
§ 606.8; and 

(ii) In the case of an application for a 
cooperative arrangement grant, dem-
onstrates that the grant will enable 
each eligible participant to meet the 
goals and objectives of its comprehen-
sive development plan better and at a 
lower cost than if each eligible partici-
pant were funded individually. 

(Authority: 20 U.S.C. 1101 et seq.) 

[64 FR 70147, Dec. 15, 1999, as amended at 70 
FR 13373, Mar. 21, 2005] 

§ 606.21 What are the selection criteria 
for planning grants? 

The Secretary evaluates an applica-
tion for a planning grant on the basis 
of the criteria in this section. 

(a) Design of the planning process. The 
Secretary reviews each application to 
determine the quality of the planning 
process that the applicant will use to 
develop a comprehensive development 
plan and an application for a develop-
ment grant based on the extent to 
which— 

(1) The planning process is clearly 
and comprehensively described and 
based on sound planning practice; 

(2) The president or chief executive 
officer, administrators and other insti-
tutional personnel, students, and gov-
erning board members systematically 
and consistently will be involved in the 
planning process; 

(3) The applicant will use its own re-
sources to help implement the project; 
and 

(4) The planning process is likely to 
achieve its intended results. 

(b) Key personnel. The Secretary re-
views each application to determine 
the quality of key personnel to be in-
volved in the project based on the ex-
tent to which— 

(1) The past experience and training 
of key personnel such as the project co-
ordinator and persons who have key 
roles in the planning process are suit-
able to the tasks to be performed; and 

(2) The time commitments of key 
personnel are adequate. 
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(c) Project Management. The Sec-
retary reviews each application to de-
termine the quality of the plan to man-
age the project effectively based on the 
extent to which— 

(1) The procedures for managing the 
project are likely to ensure effective 
and efficient project implementation; 
and 

(2) The project coordinator has suffi-
cient authority, including access to the 
president or chief executive officer, to 
conduct the project effectively. 

(d) Budget. The Secretary reviews 
each application to determine the ex-
tent to which the proposed project 
costs are necessary and reasonable. 

(Approved by the Office of Management and 
Budget under control number 1840–0114) 

(Authority: 20 U.S.C. 1101 et seq.) 

[64 FR 70147, Dec. 15, 1999, as amended at 70 
FR 13373, Mar. 21, 2005] 

§ 606.22 What are the selection criteria 
for development grants? 

The Secretary evaluates an applica-
tion for a development grant on the 
basis of the criteria in this section. 

(a) Quality of the applicant’s com-
prehensive development plan. The extent 
to which— 

(1) The strengths, weaknesses, and 
significant problems of the institu-
tion’s academic programs, institu-
tional management, and fiscal sta-
bility are clearly and comprehensively 
analyzed and result from a process that 
involved major constituencies of the 
institution; 

(2) The goals for the institution’s 
academic programs, institutional man-
agement, and fiscal stability are real-
istic and based on comprehensive anal-
ysis; 

(3) The objectives stated in the plan 
are measurable, related to institu-
tional goals, and, if achieved, will con-
tribute to the growth and self-suffi-
ciency of the institution; and 

(4) The plan clearly and comprehen-
sively describes the methods and re-
sources the institution will use to in-
stitutionalize practice and improve-
ments developed under the proposed 
project, including, in particular, how 
operational costs for personnel, main-
tenance, and upgrades of equipment 

will be paid with institutional re-
sources. 

(b) Quality of activity objectives. The 
extent to which the objectives for each 
activity are— 

(1) Realistic and defined in terms of 
measurable results; and 

(2) Directly related to the problems 
to be solved and to the goals of the 
comprehensive development plan. 

(c) Quality of implementation strategy. 
The extent to which— 

(1) The implementation strategy for 
each activity is comprehensive; 

(2) The rationale for the implementa-
tion strategy for each activity is clear-
ly described and is supported by the re-
sults of relevant studies or projects; 
and 

(3) The timetable for each activity is 
realistic and likely to be attained. 

(d) Quality of key personnel. The ex-
tent to which— 

(1) The past experience and training 
of key professional personnel are di-
rectly related to the stated activity ob-
jectives; and 

(2) The time commitment of key per-
sonnel is realistic. 

(e) Quality of project management plan. 
The extent to which— 

(1) Procedures for managing the 
project are likely to ensure efficient 
and effective project implementation; 
and 

(2) The project coordinator and activ-
ity directors have sufficient authority 
to conduct the project effectively, in-
cluding access to the president or chief 
executive officer. 

(f) Quality of evaluation plan. The ex-
tent to which— 

(1) The data elements and the data 
collection procedures are clearly de-
scribed and appropriate to measure the 
attainment of activity objectives and 
to measure the success of the project in 
achieving the goals of the comprehen-
sive development plan; and 

(2) The data analysis procedures are 
clearly described and are likely to 
produce formative and summative re-
sults on attaining activity objectives 
and measuring the success of the 
project on achieving the goals of the 
comprehensive development plan. 
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(g) Budget. The extent to which the 
proposed costs are necessary and rea-
sonable in relation to the project’s ob-
jectives and scope. 

(Approved by the Office of Management and 
Budget under control number 1840–0114) 

(Authority: 20 U.S.C. 1101 et seq.) 

[64 FR 70147, Dec. 15, 1999, as amended at 70 
FR 13373, Mar. 21, 2005] 

§ 606.23 What special funding consid-
eration does the Secretary provide? 

(a) If funds are available to fund only 
one additional planning grant and each 
of the next fundable applications has 
received the same number of points 
under § 606.20 or 606.21, the Secretary 
awards additional points, as provided 
in the application package or in a no-
tice published in the FEDERAL REG-
ISTER, to any of those applicants that— 

(1) Has an endowment fund of which 
the current market value, per full-time 
equivalent enrolled student, is less 
than the average current market value 
of the endowment funds, per full-time 
equivalent enrolled student, at similar 
type institutions; or 

(2) Has expenditures for library mate-
rials per full-time equivalent enrolled 
student which are less than the aver-
age expenditure for library materials 
per full-time equivalent enrolled stu-
dent at similar type institutions. 

(b) If funds are available to fund only 
one additional development grant and 
each of the next fundable applications 
has received the same number of points 
under § 606.20 or 606.22, the Secretary 
awards additional points, as provided 
in the application package or in a no-
tice published in the FEDERAL REG-
ISTER, to any of those applicants that— 

(1) Has an endowment fund of which 
the current market value, per full-time 
equivalent enrolled student, is less 
than the average current market value 
of the endowment funds, per full-time 
equivalent enrolled student, at com-
parable institutions that offer similar 
instruction; 

(2) Has expenditures for library mate-
rials per full-time equivalent enrolled 
student that are less than the average 
expenditures for library materials per 
full-time equivalent enrolled student 
at comparable institutions that offer 
similar instruction; or 

(3) Propose to carry out one or more 
of the following activities— 

(i) Faculty development; 
(ii) Funds and administrative man-

agement; 
(iii) Development and improvement 

of academic programs; 
(iv) Acquisition of equipment for use 

in strengthening management and aca-
demic programs; 

(v) Joint use of facilities; and 
(vi) Student services. 
(c) As used in this section, an ‘‘en-

dowment fund’’ does not include any 
fund established or supported under 34 
CFR part 628. 

(d) Each year, the Secretary provides 
prospective applicants with the aver-
age market value of endowment funds 
and the average expenditure of library 
materials per full-time equivalent stu-
dent. 

(e) The Secretary gives priority to 
each application that contains satis-
factory evidence that the applicant has 
entered into or will enter into a col-
laborative arrangement with at least 
one local educational agency or com-
munity-based organization to provide 
that agency or organization with as-
sistance (from funds other than funds 
provided under this part) in— 

(1) Reducing the dropout rates of His-
panic students; 

(2) Improving rates of academic 
achievement of Hispanic students; and 

(3) Increasing the rates at which His-
panic high school graduates enroll in 
higher education. 

(Authority: 20 U.S.C. 1101 et seq.) 

[64 FR 70147, Dec. 15, 1999, as amended at 70 
FR 13373, Mar. 21, 2005] 

§ 606.24 How does the Secretary use an 
applicant’s performance under a 
previous development grant when 
awarding a development grant? 

(a)(1) In addition to evaluating an ap-
plication under the selection criteria 
in § 606.22, the Secretary evaluates an 
applicant’s performance under any pre-
vious development grant awarded 
under the Developing Hispanic-Serving 
Institutions Program that expired 
within five years of the year when the 
development grant will begin. 

(2) The Secretary evaluates whether 
the applicant fulfilled, or is making 
substantial progress toward fulfilling, 
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the goals and objectives of the previous 
grant, including, but not limited to, 
the applicant’s success in institutional-
izing practices developed and improve-
ments made under the grant. 

(3) The Secretary bases the evalua-
tion of the applicant’s performance on 
information contained in— 

(i) Performance and evaluation re-
ports submitted by the applicant; 

(ii) Audit reports submitted on behalf 
of the applicant; and 

(iii) Other information obtained by 
the Secretary, including reports pre-
pared by the Department. 

(b) If the Secretary initially deter-
mines that the applicant did not fulfill 
the goals and objectives of a previous 
grant or is not making substantial 
progress towards fulfilling those goals 
and objectives, the Secretary affords 
the applicant the opportunity to re-
spond to that initial determination. 

(c) If the Secretary determines that 
the applicant did not fulfill the goals 
and objectives of a previous grant or is 
not making substantial progress to-
wards fulfilling those goals and objec-
tives, the Secretary may— 

(1) Decide not to fund the applicant; 
or 

(2) Fund the applicant but impose 
special grant terms and conditions, 
such as specific reporting and moni-
toring requirements. 

(Authority: 20 U.S.C. 1101 et seq.) 

§ 606.25 What priority does the Sec-
retary use in awarding cooperative 
arrangement grants? 

Among applications for cooperative 
arrangement grants, the Secretary 
gives priority to proposed cooperative 
arrangements that are geographically 
and economically sound, or will benefit 
the institutions applying for the grant. 

(Authority: 20 U.S.C. 1101 et seq.) 

Subpart D—What Conditions Must 
a Grantee Meet? 

§ 606.30 What are allowable costs and 
what are the limitations on allow-
able costs? 

(a) Allowable costs. Except as provided 
in paragraphs (b) and (c) of this sec-
tion, a grantee may expend grant funds 
for activities that are related to car-

rying out the allowable activities in-
cluded in its approved application. 

(b) Supplement and not supplant. 
Grant funds shall be used so that they 
supplement and, to the extent prac-
tical, increase the funds that would 
otherwise be available for the activi-
ties to be carried out under the grant 
and in no case supplant those funds. 

(c) Limitations on allowable costs. A 
grantee may not use an indirect cost 
rate to determine allowable costs 
under its grant. 

(Authority: 20 U.S.C. 1101 et seq.) 

§ 606.31 How does a grantee maintain 
its eligibility? 

(a) A grantee shall maintain its eligi-
bility under the requirements in § 606.2, 
except for § 606.2(a)(3) and (4), for the 
duration of the grant period. 

(b) The Secretary reviews an institu-
tion’s application for a continuation 
award to ensure that— 

(1) The institution continues to meet 
the eligibility requirements described 
in paragraph (a) of this section; and 

(2) The institution is making sub-
stantial progress toward achieving the 
objectives described in its grant appli-
cation including, if applicable, the in-
stitution’s success in institutionalizing 
practices and improvements developed 
under the grant. 

(Authority: 20 U.S.C. 1101 et seq.) 

PART 607—STRENGTHENING 
INSTITUTIONS PROGRAM 

Subpart A—General 

Sec. 
607.1 What is the Strengthening Institu-

tions Program? 
607.2 What institutions are eligible to re-

ceive a grant under the Strengthening 
Institutions Program? 

607.3 What is an enrollment of needy stu-
dents? 

607.4 What are low educational and general 
expenditures? 

607.5 How does an institution apply to be 
designated an eligible institution? 

607.6 What regulations apply? 
607.7 What definitions apply? 
607.8 What is a comprehensive development 

plan and what must it contain? 
607.9 What are the type, duration and limi-

tations in the awarding of grants under 
this part? 
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607.10 What activities may and may not be 
carried out under a grant? 

Subpart B—How Does an Institution Apply 
for a Grant? 

607.11 What must be included in individual 
development grant applications? 

607.12 What must be included in cooperative 
arrangement grant applications? 

607.13 How many applications for a develop-
ment grant may an institution submit? 

Subpart C—How Does the Secretary Make 
an Award? 

607.20 How does the Secretary choose appli-
cations for funding? 

607.21 What are the selection criteria for 
planning grants? 

607.22 What are the selection criteria for de-
velopment grants? 

607.23 What special funding consideration 
does the Secretary provide? 

607.24 How does the Secretary use an appli-
cant’s performance under a previous de-
velopment grant when awarding a devel-
opment grant? 

607.25 What priority does the Secretary use 
in awarding cooperative arrangement 
grants? 

Subpart D—What Conditions Must a 
Grantee Meet? 

607.30 What are allowable costs and what 
are the limitations on allowable costs? 

607.31 How does a grantee maintain its eli-
gibility? 

AUTHORITY: 20 U.S.C. 1057–1059c, 1066–1069f, 
unless otherwise noted. 

SOURCE: 52 FR 30529, Aug. 14, 1987, unless 
otherwise noted. 

Subpart A—General 

§ 607.1 What is the Strengthening In-
stitutions Program? 

The purpose of the Strengthening In-
stitutions Program is to provide grants 
to eligible institutions of higher edu-
cation to improve their academic pro-
grams, institutional management, and 
fiscal stability in order to increase 
their self-sufficiency and strengthen 
their capacity to make a substantial 
contribution to the higher education 
resources of the Nation. 

(Authority: 20 U.S.C. 1057) 

[59 FR 41921, Aug. 15, 1994] 

§ 607.2 What institutions are eligible to 
receive a grant under the Strength-
ening Institutions Program? 

(a) Except as provided in paragraphs 
(b) and (c) of this section, an institu-
tion of higher education is eligible to 
receive a grant under the Strength-
ening Institutions Program if— 

(1) It has an enrollment of needy stu-
dents as described in § 607.3(a), unless 
the Secretary waives this requirement 
under § 607.3(b); 

(2) It has low average educational 
and general expenditures per full-time 
equivalent undergraduate student as 
described in § 607.4(a), unless the Sec-
retary waives this requirement under 
§ 607.4(c). 

(3) It is legally authorized by the 
State in which it is located to be a jun-
ior college or to provide an educational 
program for which it awards a bach-
elor’s degree; and 

(4) It is accredited or preaccredited 
by a nationally recognized accrediting 
agency or association that the Sec-
retary has determined to be a reliable 
authority as to the quality of edu-
cation or training offered. 

(b) A branch campus of an institution 
of higher education, if the institution 
as a whole meets the requirements of 
paragraphs (a)(1) through (4) of this 
section, is eligible to receive a grant 
under the Strengthening Institutions 
Program even if, by itself, it does not 
satisfy the requirements of paragraphs 
(a)(3) and (a)(4) of this section, al-
though the branch must meet the re-
quirements of paragraphs (a)(1) and 
(a)(2) of this section. 

(c) For the purpose of paragraphs 
(e)(2) and (f)(2) of this section, an insti-
tution’s enrollment consists of a head 
count of its entire student body. 

(d) A tribal college or university may 
receive a grant authorized under sec-
tion 316 of the HEA if— 

(1) It satisfies the requirements of 
paragraph (a) of this section, other 
than § 607.2(a)(3), and 

(2)(i) It meets the definition of the 
term ‘‘tribally controlled college or 
university’’ in section 2 of the Tribally 
Controlled College or University As-
sistance Act of 1978; or 

(ii) It is listed in the Equity in Edu-
cational Land Grant Status Act of 1994. 
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(e) An Alaska Native-serving institu-
tion may receive a grant under section 
317 of the HEA if— 

(1) It satisfies the requirements of 
paragraph (a) of this section; and 

(2) It has, at the time of application, 
an enrollment of undergraduate stu-
dents that is at least 20 percent Alaska 
Native students. 

(f) A Native Hawaiian-serving insti-
tution may receive a grant authorized 
under section 317 of the HEA if— 

(1) It satisfies the requirements of 
paragraph (a) of this section; and 

(2) It has, at the time of application, 
an enrollment of undergraduate stu-
dents that is at least 10 percent Native 
Hawaiian students. 

(g)(1) An institution that qualifies for 
a grant under the Strengthening His-
torically Black Colleges and Univer-
sities Program (34 CFR part 608) or the 
Developing Hispanic-Serving Institu-
tions Program (34 CFR part 606) and re-
ceives a grant under either of these 
programs for a particular fiscal year is 
not eligible to receive a grant under 
this part for the same fiscal year. 

(2) A tribal college or university that 
receives a grant under section 316 of 
the HEA or an Alaska Native or Native 
Hawaiian-serving institution that re-
ceives a grant under section 317 of the 
HEA may not concurrently receive 
other grant funds under the Strength-
ening Institutions Program, Strength-
ening Historically Black Colleges and 
Universities Program, or Strength-
ening Historically Black Graduate In-
stitutions Program. 

(Authority: 20 U.S.C. 1057 et seq.) 

[59 FR 41922, Aug. 15, 1994, as amended at 60 
FR 15447, Mar. 23, 1995; 64 FR 70153, Dec. 15, 
1999] 

§ 607.3 What is an enrollment of needy 
students? 

(a) Except as provided in paragraph 
(b) of this section, for the purpose of 
§ 607.2(a)(1), an applicant institution 
has an enrollment of needy students if 
in the base year— 

(1) At least 50 percent of its degree 
students received student financial as-
sistance under one or more of the fol-
lowing programs: Pell Grant, Supple-
mental Educational Opportunity 
Grant, College Work-Study, and Per-
kins Loan; or 

(2) The percentage of its under-
graduate degree students who were en-
rolled on at least a half-time basis and 
received Pell Grants exceeded the me-
dian percentage of undergraduate de-
gree students who were enrolled on at 
least a half-time basis and received 
Pell Grants at comparable institutions 
that offer similar instruction. 

(b) The Secretary may waive the re-
quirement contained in paragraph (a) 
of this section if the institution dem-
onstrates that— 

(1) The State provides more than 30 
percent of the institution’s budget and 
the institution charges not more than 
$99.00 for tuition and fees for an aca-
demic year; 

(2) At least 30 percent of the students 
served by the institution in the base 
year were students from low-income 
families; 

(3) The institution substantially in-
creases the higher education opportu-
nities for low-income students who are 
also educationally disadvantaged, 
underrepresented in postsecondary edu-
cation, or minority students; 

(4) The institution substantially in-
creases the higher education opportu-
nities for individuals who reside in an 
area that is not included in a ‘‘metro-
politan statistical area’’ as defined by 
the Office of Management and Budget 
and who are unserved by other postsec-
ondary institutions; 

(5) The institution is located on or 
within 50 miles of an Indian reserva-
tion, or a substantial population of In-
dians and the institution will, if grant-
ed the waiver, substantially increase 
higher education opportunities for 
American Indians; 

(6) It is a tribal college or university; 
or 

(7) The institution will, if granted 
the waiver, substantially increase the 
higher education opportunities for 
Black Americans, Hispanic Americans, 
Native Americans, Asian Americans or 
Pacific Islanders, including Native Ha-
waiians. 

(c) For the purpose of paragraph (b) 
of this section, the Secretary considers 
‘‘low-income’’ to be an amount which 
does not exceed 150 percent of the 
amount equal to the poverty level as 
established by the United States Bu-
reau of the Census. 
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(d) Each year, the Secretary notifies 
prospective applicants through a notice 
in the FEDERAL REGISTER of the low-in-
come figures. 

(Authority: 20 U.S.C. 1058 and 1067) 

[52 FR 30529, Aug. 14, 1987, as amended at 60 
FR 15447, Mar. 23, 1995; 64 FR 70153, Dec. 15, 
1999] 

§ 607.4 What are low educational and 
general expenditures? 

(a)(1) Except as provided in para-
graph (b) of this section, for the pur-
pose of § 6072(a)(2), an applicant institu-
tion’s average educational and general 
expenditures per full-time equivalent 
undergraduate student in the base year 
must be less than the average edu-
cational and general expenditures per 
full-time equivalent undergraduate 
student of comparable institutions 
that offer similar institution in that 
year. 

(2) For the purpose of paragraph 
(a)(1) of this section, the Secretary de-
termines the average educational and 
general expenditure per FTE under-
graduate student for institutions with 
graduate students that do not differen-
tiate between graduate and under-
graduate E&G expenditures by dis-
counting the graduate enrollment 
using a factor of 2.5 times the number 
of graduate students. 

(b) Each year, the Secretary notifies 
prospective applicants through a notice 
in the FEDERAL REGISTER of the aver-
age educational and general expendi-
tures per full-time equivalent under-
graduate student at comparable insti-
tutions that offer similar instruction. 

(c) The Secretary may waive the re-
quirement contained in paragraph (a) 
of this section, if the Secretary deter-
mines, based upon persuasive evidence 
provided by the institution, that— 

(1) The institution’s failure to satisfy 
the criteria in paragraph (a) of this sec-
tion was due to factors which, if used 
in determining compliance with those 
criteria, distorted that determination; 
and 

(2) The institution’s designation as 
an eligible institution under this part 
is otherwise consistent with the pur-
poses of this part. 

(d) For the purpose of paragraph 
(c)(1) of this section, the Secretary 
considers that the following factors 

may distort an institution’s edu-
cational and general expenditures per 
full-time equivalent undergraduate 
student— 

(1) Low student enrollment; 
(2) Location of the institution in an 

unusually high cost-of-living area; 
(3) High energy costs; 
(4) An increase in State funding that 

was part of a desegregation plan for 
higher education; or 

(5) Operation of high cost profes-
sional schools such as medical or den-
tal schools. 

(Authority: 20 U.S.C. 1058 and 1067) 

[59 FR 41922, Aug. 15, 1994] 

§ 607.5 How does an institution apply 
to be designated an eligible institu-
tion? 

An institution shall apply to the Sec-
retary to be designated an eligible in-
stitution under the Strengthening In-
stitutions Program by submitting an 
application to the Secretary in the 
form, manner and time established by 
the Secretary. The application must 
contain— 

(a) The information necessary for the 
Secretary to determine whether the in-
stitution satisfies the requirements of 
§§ 607.2, 607.3(a) and 607.4(a); 

(b) Any waiver request under 
§§ 607.3(b) and 607.4(c); and 

(c) Information or explanations justi-
fying any requested waiver. 

(Authority: 20 U.S.C. 1058 and 1067) 

§ 607.6 What regulations apply? 
The following regulations apply to 

the Strengthening Institutions Pro-
gram: 

(a) The Education Department Gen-
eral Administrative Regulations 
(EDGAR) as follows: 

(1) 34 CFR part 74 (Administration of 
Grants to Institutions of Higher Edu-
cation, Hospitals, and Nonprofit Orga-
nizations). 

(2) 34 CFR part 75 (Direct Grant Pro-
grams), except 34 CFR 75.128(a)(2) and 
75.129(a) in the case of applications for 
cooperative arrangements. 

(3) 34 CFR part 77 (Definitions that 
Apply to Department Regulations). 

(4) 34 CFR part 79 (Intergovernmental 
Review of Department of Education 
Programs and Activities). 
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(5) 34 CFR part 82 (New Restrictions 
on Lobbying). 

(6) 34 CFR part 85 (Governmentwide 
Debarment and Suspension (Non-
procurement) and Governmentwide Re-
quirements for Drug-Free Workplace 
(Grants)). 

(7) 34 CFR part 86 (Drug-Free Schools 
and Campuses). 

(b) The regulations in this part 607. 

(Authority: 20 U.S.C. 1057) 

[59 FR 41922, Aug. 15, 1994] 

§ 607.7 What definitions apply? 
(a) Definitions in EDGAR. The fol-

lowing terms that apply to the Institu-
tional Aid Programs are defined in 34 
CFR 77.1: 

EDGAR 
Fiscal year 
Grant 
Grantee 
Grant period 
Nonprofit 
Private 
Project period 
Public 
Secretary 
State 

(b) The following term used in this 
part is defined in section 312 of the 
HEA: 

Endowment fund 

(c) The following terms used in this 
part are defined in section 316 of the 
HEA: 

Indian 
Indian tribe 
Tribal college or university 

(d) The following terms used in this part 
are defined in section 317 of the HEA: 

Alaska Native 
Alaska Native-serving institution 
Native Hawaiian 
Native Hawaiian-serving institution 

(e) The following definitions also 
apply to this part: 

Accredited means the status of public 
recognition which a nationally recog-
nized accrediting agency or association 
grants to an institution which meets 
certain established qualifications and 
educational standards. 

Activity means an action that is in-
corporated into an implementation 
plan designed to meet one or more ob-
jectives. An activity is a part of a 

project and has its own budget that is 
approved to carry out the objectives of 
that subpart. 

Base year means the second fiscal 
year preceding the fiscal year for which 
an institution seeks a grant under this 
part. 

Branch campus means a unit of a col-
lege or university that is geographi-
cally apart from the main campus of 
the college or university and inde-
pendent of that main campus. The Sec-
retary considers a unit of a college or 
university to be independent of the 
main campus if the unit— 

(1) Is permanent in nature; 
(2) Offers courses for credit and pro-

grams leading to an associate or bach-
elor’s degree; and 

(3) Is autonomous to the extent that 
it has— 

(i) Its own faculty and administrative 
or supervisory organization; and 

(ii) Its own budgetary and hiring au-
thority. 

Comparable institutions that offer simi-
lar instruction means institutions that 
are being compared with an applicant 
institution and that fall within one of 
the following four categories— 

(1) Public junior or community col-
leges; 

(2) Private nonprofit junior or com-
munity colleges; 

(3) Public institutions that offer an 
educational program for which they 
offer a bachelor’s degree; or 

(4) Private nonprofit institutions 
that offer an educational program for 
which they offer a bachelor’s degree. 

Cooperative arrangement means an ar-
rangement to carry out allowable 
grant activities between an institution 
eligible to receive a grant under this 
part and another eligible or ineligible 
institution of higher education, under 
which the resources of the cooperating 
institutions are combined and shared 
to better achieve the purposes of this 
part and avoid costly duplication of ef-
fort. 

Degree student means a student who 
enrolls at an institution for the pur-
pose of obtaining the degree, certifi-
cate, or other recognized educational 
credential offered by that institution. 

Developmental program and services 
means new or improved programs and 
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services, beyond those regularly budg-
eted, specifically designed to improve 
the self sufficiency of the school. 

Educational and general expenditures 
means the total amount expended by 
an institution of higher education for 
instruction, research, public service, 
academic support (including library ex-
penditures), student services, institu-
tional support, scholarships and fellow-
ships, operation and maintenance ex-
penditures for the physical plant, and 
any mandatory transfers which the in-
stitution is required to pay by law. 

Educationally disadvantaged means a 
college student who requires special 
services and assistance to enable them 
to succeed in higher education. The 
phrase includes, but is not limited to, 
students who come from— 

(1) Economically disadvantaged fami-
lies; 

(2) Limited English proficiency fami-
lies; 

(3) Migrant worker families; or 
(4) Families in which one or both of 

their parents have dropped out of sec-
ondary school. 

Federal Pell Grant Program means the 
grant program authorized by title IV- 
A-1 of the HEA. 

Federal Perkins Loan Program, for-
merly called the National Direct Stu-
dent Loan Program, means the loan 
program authorized by title IV-E of the 
HEA. 

Federal Supplemental Education Oppor-
tunity Grant Program means the grant 
program authorized by title IV-A-3 of 
the HEA. 

Federal Work-Study Program means 
the part-time employment program au-
thorized under title IV-C of the HEA. 

Full-time equivalent students means 
the sum of the number of students en-
rolled full-time at an institution, plus 
the full-time equivalent of the number 
of students enrolled part time (deter-
mined on the basis of the quotient of 
the sum of the credit hours of all part- 
time students divided by 12) at such in-
stitution. 

HEA means the Higher Education Act 
of 1965, as amended. 

Hispanic student means a person of 
Mexican, Puerto Rican, Cuban, Central 
or South American, or other Spanish 
culture or origin, regardless of race. 

Institution of higher education means 
an educational institution defined in 
section 101 of the HEA. 

Junior or community college means an 
institution of higher education— 

(1) That admits as regular students 
persons who are beyond the age of com-
pulsory school attendance in the State 
in which the institution is located and 
who have the ability to benefit from 
the training offered by the institution; 

(2) That does not provide an edu-
cational program for which it awards a 
bachelor’s degree (or an equivalent de-
gree); and 

(3) That— 
(i) Provides an educational program 

of not less than 2 years that is accept-
able for full credit toward such a de-
gree, or 

(ii) Offers a 2-year program in engi-
neering, mathematics, or the physical 
or biological sciences, designed to pre-
pare a student to work as a technician 
or at the semiprofessional level in en-
gineering, scientific, or other techno-
logical fields requiring the under-
standing and application of basic engi-
neering, scientific, or mathematical 
principles of knowledge. 

Low-income individual means an indi-
vidual from a family whose taxable in-
come for the preceding year did not ex-
ceed 150 percent of an amount equal to 
the poverty level determined by using 
criteria of poverty established by the 
Bureau of Census. 

Minority student means a student who 
is Alaskan Native, American Indian, 
Asian-American, Black (African-Amer-
ican), Hispanic American, Native Ha-
waiian, or Pacific Islander. 

Nationally recognized accrediting agen-
cy or association means an accrediting 
agency or association that the Sec-
retary has recognized to accredit or 
preaccredit a particular category of in-
stitution in accordance with the provi-
sions contained in 34 CFR part 603. The 
Secretary periodically publishes a list 
of those nationally recognized accred-
iting agencies and associations in the 
FEDERAL REGISTER. 

Operational programs and services 
means the regular, ongoing budgeted 
programs and services at an institu-
tion. 
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Preaccredited means a status that a 
nationally recognized accrediting agen-
cy or association, recognized by the 
Secretary to grant that status, has ac-
corded an unaccredited institution that 
is progressing toward accreditation 
within a reasonable period of time. 

Project means all the funded activi-
ties under a grant. 

Self-sufficiency means the point at 
which an institution is able to survive 
without continued funding under the 
Strengthening Institutions Program. 

Underrepresented means propor-
tionate representation as measured by 
degree recipients, that is less than the 
proportionate representation in the 
general population— 

(1) As indicated by— 
(i) The most current edition of the 

Department’s Digest of Educational Sta-
tistics; 

(ii) The National Research Council’s 
Doctorate Recipients from United States 
Universities; or 

(iii) Other standard statistical ref-
erences, as announced annually in the 
FEDERAL REGISTER notice inviting ap-
plications for new awards under this 
program; or 

(2) As documented by national survey 
data submitted to and accepted by the 
Secretary on a case-by-case basis. 

(Authority: 20 U.S.C. 1051, 1057–1059 and 1066– 
1069f; OMB Directive No. 15) 

[52 FR 30529, Aug. 14, 1987, as amended at 59 
FR 41922, Aug. 15, 1994; 60 FR 15447, Mar. 23, 
1995; 64 FR 70153, Dec. 15, 1999] 

§ 607.8 What is a comprehensive devel-
opment plan and what must it con-
tain? 

(a) A comprehensive development 
plan is an institution’s strategy for 
achieving growth and self-sufficiency 
by strengthening its— 

(1) Academic programs; 
(2) Institutional management; and 
(3) Fiscal stability. 
(b) The comprehensive development 

plan must include the following: 
(1) An analysis of the strengths, 

weaknesses, and significant problems 
of the institution’s academic programs, 
institutional management, and fiscal 
stability. 

(2) A delineation of the institution’s 
goals for its academic programs, insti-
tutional management, and fiscal sta-

bility, based on the outcomes of the 
analysis described in paragraph (b)(1) 
of this section. 

(3) Measurable objectives related to 
reaching each goal and timeframes for 
achieving the objectives. 

(4) Methods and resources that will 
be used to institutionalize practices 
and improvements developed under the 
proposed project. 

(5) For a grant under section 316 of 
the HEA to a tribal college or univer-
sity, its five-year plan for improving 
its services to Indian students, increas-
ing the rates at which Indian sec-
ondary school students enroll in higher 
education, and increasing overall post-
secondary retention rates for Indian 
students. 

(6) For a grant under section 317 of 
the HEA to an Alaska Native-serving 
institution or to a Native Hawaiian- 
serving institution, its five-year plan 
for improving its services to Alaska 
Native or Native Hawaiian students, 
respectively. 

(Authority: 20 U.S.C. 1066) 

[59 FR 41923, Aug. 15, 1994, as amended at 64 
FR 70154, Dec. 15, 1999] 

§ 607.9 What are the type, duration 
and limitations in the awarding of 
grants under this part? 

(a)(1) Under this part, the Secretary 
may award planning grants and two 
types of development grants, indi-
vidual development grants and cooper-
ative arrangement development grants. 

(2) Planning grants may be awarded 
for a period not to exceed one year. 

(3) Either type of development grant 
may be awarded for a period of five 
years. 

(b)(1) An institution that received an 
individual development grant of five 
years may not subsequently receive an-
other individual development grant for 
a period of two years from the date on 
which the five-year grant period termi-
nates. 

(2) A cooperative arrangement grant 
is not considered to be an individual 
development grant under paragraph 
(b)(1) of this section. 

(Authority: 20 U.S.C. 1059) 

[52 FR 30529, Aug. 14, 1987, as amended at 59 
FR 41923, Aug. 15, 1994; 64 FR 70154, Dec. 15, 
1999] 
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§ 607.10 What activities may and may 
not be carried out under a grant? 

(a) Planning grants. Under a planning 
grant, a grantee shall formulate— 

(1) A comprehensive development 
plan described in § 607.8; and 

(2) An application for a development 
grant. 

(b) Development grants—allowable ac-
tivities. Under a development grant, ex-
cept as provided in paragraph (c) of 
this section, a grantee shall carry out 
activities that implement its com-
prehensive development plan and hold 
promise for strengthening the institu-
tion. Activities that may be carried 
out include, but are not limited to— 

(1) Faculty exchanges, faculty fellow-
ships, and faculty development that 
provide faculty with the skills and 
knowledge needed to— 

(i) Develop academic support serv-
ices, including advising and mentoring 
students; 

(ii) Develop academic programs or 
methodology, including computer-as-
sisted instruction, that strengthen the 
academic quality of the institution; or 

(iii) Acquire terminal degrees that 
are required to obtain or retain accred-
itation of an academic program or de-
partment; 

(2) Funds and administrative man-
agement that will improve the institu-
tion’s ability to— 

(i) Manage financial resources in an 
efficient and effective manner; and 

(ii) Collect, access, and use informa-
tion about the institution’s operations 
for improved decisionmaking; 

(3) Developing and improving aca-
demic programs that enable the insti-
tution to— 

(i) Develop new academic programs 
or new program options that show 
promise for increased student enroll-
ment; 

(ii) Provide new technology or meth-
odology to increase student success 
and retention or to retain accredita-
tion; or 

(iii) Improve curriculum or method-
ology for existing academic programs 
to stabilize or increase student enroll-
ment; 

(4) Acquiring equipment for use in 
strengthening management and aca-
demic programs to achieve objectives 

such as those described in paragraphs 
(b)(2) and (b)(3) of this section; 

(5) Establishing or increasing the 
joint use of facilities such as libraries 
and laboratories to— 

(i) Eliminate the distance and high 
cost associated with providing aca-
demic programs and academic support; 
or 

(ii) Provide clinical experience that 
is part of an approved academic pro-
gram at off-campus locations; 

(6) Developing or improving student 
services to provide— 

(i) New or improved methods to de-
liver student services, including coun-
seling, tutoring, and instruction in 
basic skills; or 

(ii) Improved strategies to train stu-
dent services personnel; 

(7) Payment of any portion of the sal-
ary of a dean, with proper justification, 
to fill a position under the project such 
as project coordinator or activity di-
rector. For purposes of this paragraph, 
proper justification includes evidence 
that the position entitled ‘‘Dean’’ is 
not one that has college-wide adminis-
trative authority and responsibility; 

(8) Purchase, rental, or lease of sci-
entific or laboratory equipment for 
educational purposes, including in-
structional and research purposes; 

(9) Construction, maintenance, ren-
ovation, and improvement in class-
rooms, libraries, laboratories, and 
other instructional facilities, including 
the integration of computer technology 
into institutional facilities to create 
smart buildings; 

(10) Establishing or improving a de-
velopment office to strengthen or im-
prove contributions from alumni and 
the private sector; 

(11) Establishing or improving an en-
dowment fund, provided a grantee uses 
no more than 20 percent of its grant 
funds for this purpose and at least 
matches those grant funds with non- 
Federal funds; 

(12) Creating or improving facilities 
for Internet or other distance learning 
academic instruction capabilities, in-
cluding purchase or rental of tele-
communications technology equipment 
or services; 

(13) For grants authorized under sec-
tion 316 of the HEA to tribal colleges or 
universities— 
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(i) Purchase, rental, or lease of sci-
entific or laboratory equipment for 
educational purposes, including in-
structional and research purposes; 

(ii) Construction, maintenance, ren-
ovation, and improvement in class-
room, library, laboratory, and other in-
structional facilities, including pur-
chase or rental of telecommunications 
technology equipment or services; 

(iii) Support of faculty exchanges, 
faculty development, and faculty fel-
lowships to assist in attaining ad-
vanced degrees in their field of instruc-
tion; 

(iv) Curriculum development and 
academic instruction; 

(v) Purchase of library books, peri-
odicals, microfilm, and other edu-
cational materials, including tele-
communications program materials; 

(vi) Funds and administrative man-
agement, and acquisition of equipment 
for use in strengthening funds manage-
ment; 

(vii) Joint use of facilities such as 
laboratories and libraries; and 

(viii) Academic tutoring and coun-
seling programs and student support 
services designed to improve academic 
services; 

(ix) Academic instruction in dis-
ciplines in which Indians are underrep-
resented; 

(x) Establishing or improving a de-
velopment office to strengthen or im-
prove contributions from the alumni 
and the private sector; 

(xi) Establishing or enhancing a pro-
gram of teacher education designed to 
qualify students to teach in elemen-
tary schools or secondary schools, with 
a particular emphasis on teaching In-
dian children and youth, that shall in-
clude, as part of such program, prepa-
ration for teacher certification; 

(xii) Establishing community out-
reach programs that encourage Indian 
elementary school and secondary 
school students to develop the aca-
demic skills and the interest to pursue 
postsecondary education; and 

(xiii) Establishing or improving an 
endowment fund, provided a grantee 
uses no more than 20 percent of its 
grant funds for this purpose and at 
least matches those grant funds with 
non-Federal funds; or 

(14) For grants authorized under sec-
tion 317 of the HEA to Alaska Native- 
serving institutions and Native Hawai-
ian-serving institutions— 

(i) Purchase, rental, or lease of sci-
entific or laboratory equipment for 
educational purposes, including in-
structional and research purposes; 

(ii) Renovation and improvement in 
classroom, library, laboratory, and 
other instructional facilities; 

(iii) Support of faculty exchanges, 
faculty development, and faculty fel-
lowships to assist in attaining ad-
vanced degrees in the faculty’s field of 
instruction; 

(iv) Curriculum development and 
academic instruction; 

(v) Purchase of library books, peri-
odicals, microfilm, and other edu-
cational materials; 

(vi) Funds and administrative man-
agement, and acquisition of equipment 
for use in strengthening funds manage-
ment; 

(vii) Joint use of facilities such as 
laboratories and libraries; 

(viii) Academic tutoring and coun-
seling programs and student support 
services. 

(c) Development grants—unallowable 
activities. A grantee may not carry out 
the following activities or pay the fol-
lowing costs under a development 
grant: 

(1) Activities that are not included in 
the grantee’s approved application. 

(2) Activities that are inconsistent 
with any State plan for higher edu-
cation that is applicable to the institu-
tion, including, but not limited to, a 
State plan for desegregation of higher 
education. 

(3) Activities or services that relate 
to sectarian instruction or religious 
worship. 

(4) Activities provided by a school or 
department of divinity. For the pur-
pose of this provision, a ‘‘school or de-
partment of divinity’’ means an insti-
tution, or a department of an institu-
tion, whose program is specifically for 
the education of students to prepare 
them to become ministers of religion 
or to enter into some other religious 
vocation or to prepare them to teach 
theological subjects. 
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(5) Developing or improving non-de-
gree or non-credit courses other than 
basic skills development courses. 

(6) Developing or improving commu-
nity-based or community services pro-
grams, unless the program provides 
academic-related experiences or aca-
demic credit toward a degree for degree 
students, or unless it is an outreach 
program that encourages Indian ele-
mentary school and secondary school 
students to develop the academic skills 
and the interest to pursue postsec-
ondary education. 

(7) Purchase of standard office equip-
ment, such as furniture, file cabinets, 
bookcases, typewriters, or word proc-
essors. 

(8) Payment of any portion of the sal-
ary of a president, vice president, or 
equivalent officer who has college-wide 
administrative authority and responsi-
bility at an institution to fill a posi-
tion under the grant such as project co-
ordinator or activity director. 

(9) Costs of organized fund-raising, 
including financial campaigns, endow-
ment drives, solicitation of gifts and 
bequests, and similar expenses incurred 
solely to raise capital or obtain con-
tributions. 

(10) Costs of student recruitment 
such as advertisements, literature, and 
college fairs. 

(11) Services to high school students, 
unless they are part of a program to 
encourage Indian students to develop 
the academic skills and the interest to 
pursue postsecondary education. 

(12) Instruction in the institution’s 
standard courses as indicated in the in-
stitution’s catalog. 

(13) Costs for health and fitness pro-
grams, transportation, and day care 
services. 

(14) Student activities such as enter-
tainment, cultural, or social enrich-
ment programs, publications, social 
clubs, or associations. 

(15) Activities that are operational in 
nature rather than developmental in 
nature. 

(d) Endowment funds. If a grantee 
uses part of its grant funds to establish 
or increase an endowment fund under 
paragraphs (b)(11) or (b)(13)(xiii) of this 
section, it must comply with the provi-
sions of §§ 628.3, 628.6, 628.10 and 628.41 

through 628.47 of this chapter with re-
gard to the use of those funds, except— 

(1) The definition of the term ‘‘en-
dowment fund income’’ in § 628.6 of this 
chapter does not apply. For the pur-
poses of this paragraph (d), ‘‘endow-
ment fund income’’ means an amount 
equal to the total value of the fund, in-
cluding fund appreciation and retained 
interest and dividends, minus the en-
dowment fund corpus. 

(2) Instead of the requirement in 
§ 628.10(a) of this chapter, the grantee 
institution must match each dollar of 
Federal grant funds used to establish 
or increase an endowment fund with 
one dollar of non-Federal funds; and 

(3) Instead of the requirements in 
§ 628.41(a)(3) through (a)(5) and the in-
troductory text in § 628.41(b) and 
§ 628.41(b)(2) and (b)(3) of this chapter, if 
a grantee institution decides to use 
any of its grant funds for endowment 
purposes, it must match those grant 
funds immediately with non-Federal 
funds when it places those funds into 
its endowment fund. 

(Authority: 20 U.S.C. 1057 et seq.) 

[52 FR 30529, Aug. 14, 1987, as amended at 59 
FR 41923, Aug. 15, 1994; 60 FR 15447, Mar. 23, 
1995; 64 FR 70154, Dec. 15, 1999; 65 FR 79310, 
Dec. 19, 2000] 

Subpart B—How Does an 
Institution Apply for a Grant? 

§ 607.11 What must be included in indi-
vidual development grant applica-
tions? 

In addition to the information needed 
by the Secretary to determine whether 
the institution should be awarded a 
grant under the funding criteria con-
tained in subpart C, an application for 
a development grant must include— 

(a) The institution’s comprehensive 
development plan; 

(b) A description of the relationship 
of each activity for which grant funds 
are requested to the relevant goals and 
objectives of its plan; 

(c) A description of any activities 
that were funded under previous devel-
opment grants awarded under the 
Strengthening Institutions Program 
that expired within five years of when 
the development grant will begin and 
the institution’s justification for not 
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completing the activities under the 
previous grant, if applicable; and 

(d) If the applicant is applying to 
carry out more than one activity— 

(1) A description of those activities 
that would be a sound investment of 
Federal funds if funded separately; 

(2) A description of those activities 
that would be a sound investment of 
Federal funds only if funded with the 
other activities; and 

(3) A ranking of the activities in pre-
ferred funding order. 

(Approved by the Office of Management and 
Budget under control number 1840–0114) 

(Authority: 20 U.S.C. 1057 et seq.) 

[52 FR 30529, Aug. 14, 1987, as amended at 59 
FR 41924, Aug. 15, 1994; 60 FR 15447, Mar. 23, 
1995; 64 FR 70155, Dec. 15, 1999] 

§ 607.12 What must be included in co-
operative arrangement grant appli-
cations? 

(a)(1) Institutions applying for a co-
operative arrangement grant shall sub-
mit only one application for that grant 
regardless of the number of institu-
tions participating in the cooperative 
arrangement. 

(2) The application must include the 
names of each participating institu-
tion, the role of each institution, and 
the rationale for each eligible partici-
pating institution’s decision to request 
grant funds as part of a cooperative ar-
rangement rather than as an individual 
grantee. 

(b) If the application is for a develop-
ment grant, the application must con-
tain— 

(1) Each participating institution’s 
comprehensive development plan; 

(2) The information required under 
§ 607.11; and 

(3) An explanation from each eligible 
participating institution of why par-
ticipation in a cooperative arrange-
ment grant rather than performance 
under an individual grant will better 
enable it to meet the goals and objec-
tives of its comprehensive development 
plan at a lower cost. 

(4) The name of the applicant for the 
group that is legally responsible for— 

(i) The use of all grant funds; and 

(ii) Ensuring that the project is car-
ried out by the group in accordance 
with Federal requirements. 

(Approved by the Office of Management and 
Budget under control number 1840–0114) 

(Authority: 20 U.S.C. 1066 and 1069) 

[52 FR 30529, Aug. 14, 1987, as amended at 59 
FR 41924, Aug. 15, 1994] 

§ 607.13 How many applications for a 
development grant may an institu-
tion submit? 

In any fiscal year, an institution of 
higher education that meets the eligi-
bility requirements under sections 311, 
316, and 317 of the HEA may— 

(a) Submit an application for a devel-
opment grant authorized under sec-
tions 311, 316, and 317 of the HEA; and 

(b) Be part of a cooperative arrange-
ment application. 

(Authority: 20 U.S.C. 1057, 1069) 

[59 FR 41924, Aug. 15, 1994, as amended at 64 
FR 70155, Dec. 15, 1999] 

Subpart C—How Does the 
Secretary Make an Award? 

§ 607.20 How does the Secretary 
choose applications for funding? 

(a) The Secretary evaluates an appli-
cation on the basis of the criteria in— 

(1) Sections 607.21 and 607.23 for a 
planning grant; and 

(2) Sections 607.22, 607.23, 607.24, and 
607.25 for a development grant. 

(b) The Secretary informs applicants 
of the maximum possible score for each 
criterion in the application package or 
in a notice published in the FEDERAL 
REGISTER. 

(c)(1) With regard to applicants that 
satisfy the requirements of paragraph 
(d) of this section, for each fiscal year, 
the Secretary awards individual devel-
opment grants to applicants that are 
not individual development grantees 
under this part, before the Secretary 
awards an individual development 
grant to any applicant that is an indi-
vidual grantee under this part. 

(2) For purposes of paragraph (c)(1) of 
this section, an institution that is a re-
cipient of a cooperative arrangement 
grant is not an individual grantee 
under this part. 
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(d) The Secretary considers funding 
an application for a development grant 
that— 

(1) Is submitted with a comprehen-
sive development plan that satisfies all 
the elements required of such a plan 
under § 607.8; and 

(2) In the case of an application for a 
cooperative arrangement grant, dem-
onstrates that the grant will enable 
each eligible participant to meet the 
goals and objectives of its comprehen-
sive development plan better and at a 
lower cost than if each eligible partici-
pant were funded individually. 

(Authority: 20 U.S.C. 1057–1059, 1066–1069f) 

[59 FR 41924, Aug. 15, 1994, as amended at 60 
FR 15447, Mar. 23, 1995; 64 FR 70155, Dec. 15, 
1999; 70 FR 13373, Mar. 21, 2005] 

§ 607.21 What are the selection criteria 
for planning grants? 

The Secretary evaluates an applica-
tion for a planning grant on the basis 
of the criteria in this section. 

(a) Design of the planning process. The 
Secretary reviews each application to 
determine the quality of the planning 
process that the applicant will use to 
develop a comprehensive development 
plan and an application for a develop-
ment grant based on the extent to 
which— 

(1) The planning process is clearly 
and comprehensively described and 
based on sound planning practice; 

(2) The president or chief executive 
officer, administrators and other insti-
tutional personnel, students, and gov-
erning board members systematically 
and consistently will be involved in the 
planning process; 

(3) The applicant will use its own re-
sources to help implement the project; 
and 

(4) The planning process is likely to 
achieve its intended results. 

(b) Key personnel. The Secretary re-
views each application to determine 
the quality of key personnel to be in-
volved in the project based on the ex-
tent to which— 

(1) The past experience and training 
of key personnel such as the project co-
ordinator and persons who have key 
roles in the planning process are suit-
able to the tasks to be performed; and 

(2) The time commitments of key 
personnel are adequate. 

(c) Project Management. The Sec-
retary reviews each application to de-
termine the quality of the plan to man-
age the project effectively based on the 
extent to which— 

(1) The procedures for managing the 
project are likely to ensure effective 
and efficient project implementation; 
and 

(2) The project coordinator has suffi-
cient authority, including access to the 
president or chief executive officer, to 
conduct the project effectively. 

(d) Budget. The Secretary reviews 
each application to determine the ex-
tent to which the proposed project 
costs are necessary and reasonable. 

(Approved by the Office of Management and 
Budget under control number 1840–0114) 

(Authority: 20 U.S.C. 1057–1059, 1066–1069) 

[52 FR 30529, Aug. 14, 1987, as amended at 70 
FR 13374, Mar. 21, 2005] 

§ 607.22 What are the selection criteria 
for development grants? 

The Secretary evaluates an applica-
tion for a development grant on the 
basis of the criteria in this section. 

(a) Quality of the applicant’s com-
prehensive development plan. The extent 
to which— 

(1) The strengths, weaknesses, and 
significant problems of the institu-
tion’s academic programs, institu-
tional management, and fiscal sta-
bility are clearly and comprehensively 
analyzed and result from a process that 
involved major constituencies of the 
institution; 

(2) The goals for the institution’s 
academic programs, institutional man-
agement, and fiscal stability are real-
istic and based on comprehensive anal-
ysis; 

(3) The objectives stated in the plan 
are measurable, related to institu-
tional goals, and, if achieved, will con-
tribute to the growth and self-suffi-
ciency of the institution; and 

(4) The plan clearly and comprehen-
sively describes the methods and re-
sources the institution will use to in-
stitutionalize practice and improve-
ments developed under the proposed 
project, including, in particular, how 
operational costs for personnel, main-
tenance, and upgrades of equipment 
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will be paid with institutional re-
sources. 

(b) Quality of activity objectives. The 
extent to which the objectives for each 
activity are— 

(1) Realistic and defined in terms of 
measurable results; and 

(2) Directly related to the problems 
to be solved and to the goals of the 
comprehensive development plan. 

(c) Quality of implementation strategy. 
The extent to which— 

(1) The implementation strategy for 
each activity is comprehensive; 

(2) The rationale for the implementa-
tion strategy for each activity is clear-
ly described and is supported by the re-
sults of relevant studies or projects; 
and 

(3) The timetable for each activity is 
realistic and likely to be attained. 

(d) Quality of key personnel. The ex-
tent to which— 

(1) The past experience and training 
of key professional personnel are di-
rectly related to the stated activity ob-
jectives; and 

(2) The time commitment of key per-
sonnel is realistic. 

(e) Quality of project management plan. 
The extent to which— 

(1) Procedures for managing the 
project are likely to ensure efficient 
and effective project implementation; 
and 

(2) The project coordinator and activ-
ity directors have sufficient authority 
to conduct the project effectively, in-
cluding access to the president or chief 
executive officer. 

(f) Quality of evaluation plan. The ex-
tent to which— 

(1) The data elements and the data 
collection procedures are clearly de-
scribed and appropriate to measure the 
attainment of activity objectives and 
to measure the success of the project in 
achieving the goals of the comprehen-
sive development plan; and 

(2) The data analysis procedures are 
clearly described and are likely to 
produce formative and summative re-
sults on attaining activity objectives 
and measuring the success of the 
project on achieving the goals of the 
comprehensive development plan. 

(g) Budget. The extent to which the 
proposed costs are necessary and rea-

sonable in relation to the project’s ob-
jectives and scope. 

(Approved by the Office of Management and 
Budget under control number 1840–0114) 

(Authority: 20 U.S.C. 1057–1059, 1066–1069f) 

[59 FR 41924, Aug. 15, 1994, as amended at 70 
FR 13374, Mar. 21, 2005] 

§ 607.23 What special funding consid-
eration does the Secretary provide? 

(a) If funds are available to fund only 
one additional planning grant and each 
of the next fundable applications has 
received the same number of points 
under § 607.20 or 607.21, the Secretary 
awards additional points, as provided 
in the application package or in a no-
tice published in the FEDERAL REG-
ISTER, to any of those applicants that— 

(1) Has an endowment fund of which 
the current market value, per full-time 
equivalent enrolled student, is less 
than the average current market value 
of the endowment funds, per full-time 
equivalent enrolled student, at similar 
type institutions; or 

(2) Has expenditures for library mate-
rials per full-time equivalent enrolled 
student which is less than the average 
expenditure for library materials per 
full-time equivalent enrolled student 
at similar type institutions. 

(b) If funds are available to fund only 
one additional development grant and 
each of the next fundable applications 
has received the same number of points 
under § 607.20 or 607.22, the Secretary 
awards additional points, as provided 
in the application package or in a no-
tice published in the FEDERAL REG-
ISTER, to any of those applicants that— 

(1) Has an endowment fund of which 
the current market value, per full-time 
equivalent enrolled student, is less 
than the average current market value 
of the endowment funds, per full-time 
equivalent enrolled student, at com-
parable institutions that offer similar 
instruction; 

(2) Has expenditures for library mate-
rials per full-time equivalent enrolled 
student which are less than the aver-
age expenditures for library materials 
per full-time equivalent enrolled stu-
dent at comparable institutions that 
offer similar instruction; or 

(3) Propose to carry out one or more 
of the following activities— 
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(i) Faculty development; 
(ii) Funds and administrative man-

agement; 
(iii) Development and improvement 

of academic programs; 
(iv) Acquisition of equipment for use 

in strengthening management and aca-
demic programs; 

(v) Joint use of facilities; and 
(vi) Student services. 
(c) As used in this section, an endow-

ment fund does not include any fund 
established or supported under 34 CFR 
part 628. 

(d) Each year, the Secretary provides 
prospective applicants with the aver-
age expenditure of endowment funds 
and library materials per full-time 
equivalent student. 

(Authority: 20 U.S.C. 1057 et seq.) 

[52 FR 30529, Aug. 14, 1987, as amended at 59 
FR 41925, Aug. 15, 1994; 60 FR 15447, Mar. 23, 
1995; 64 FR 70155, Dec. 15, 1999; 70 FR 13374, 
Mar. 21, 2005] 

§ 607.24 How does the Secretary use an 
applicant’s performance under a 
previous development grant when 
awarding a development grant? 

(a)(1) In addition to evaluating an ap-
plication under the selection criteria 
in § 607.22, the Secretary evaluates an 
applicant’s performance under any pre-
vious development grant awarded 
under the Strengthening Institutions 
Program that expired within five years 
of the year when the development 
grant will begin. 

(2) The Secretary evaluates whether 
the applicant fulfilled, or is making 
substantial progress toward fulfilling, 
the goals and objectives of the previous 
grant, including, but not limited to, 
the applicant’s success in institutional-
izing practices developed and improve-
ments made under the grant. 

(3) The Secretary bases the evalua-
tion of the applicant’s performance on 
information contained in— 

(i) Performance and evaluation re-
ports submitted by the applicant; 

(ii) Audit reports submitted on behalf 
of the applicant; and 

(iii) Other information obtained by 
the Secretary, including reports pre-
pared by the Department. 

(b) If the Secretary initially deter-
mines that the applicant did not fulfill 
the goals and objectives of a previous 

grant or is not making substantial 
progress towards fulfilling those goals 
and objectives, the Secretary affords 
the applicant the opportunity to re-
spond to that initial determination. 

(c) If the Secretary determines that 
the applicant did not fulfill the goals 
and objectives of a previous grant or is 
not making substantial progress to-
wards fulfilling those goals and objec-
tives, the Secretary may— 

(1) Decide not to fund the applicant; 
or 

(2) Fund the applicant but impose 
special grant terms and conditions, 
such as specific reporting and moni-
toring requirements. 

(Authority: 20 U.S.C. 1066) 

[59 FR 41925, Aug. 15, 1994, as amended at 64 
FR 70155, Dec. 15, 1999] 

§ 607.25 What priority does the Sec-
retary use in awarding cooperative 
arrangement grants? 

Among applications for cooperative 
arrangement grants, the Secretary 
gives priority to proposed cooperative 
arrangements that are geographically 
and economically sound, or will benefit 
the institutions applying for the grant. 

(Authority: 20 U.S.C. 1057, 1069) 

[59 FR 41925, Aug. 15, 1994] 

Subpart D—What Conditions Must 
a Grantee Meet? 

§ 607.30 What are allowable costs and 
what are the limitations on allow-
able costs? 

(a) Allowable costs. Except as provided 
in paragraphs (b) and (c) of this sec-
tion, a grantee may expend grant funds 
for activities that are related to car-
rying out the allowable activities in-
cluded in its approved application. 

(b) Supplement and not supplant. 
Grant funds shall be used so that they 
supplement and, to the extent prac-
tical, increase the funds that would 
otherwise be available for the activi-
ties to be carried out under the grant 
and in no case supplant those funds. 

(c) Limitations on allowable costs. A 
grantee may not use an indirect cost 
rate to determine allowable costs 
under its grant. 

(Authority: 20 U.S.C. 1057–1059 and 1066) 
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§ 607.31 How does a grantee maintain 
its eligibility? 

(a) A grantee shall maintain its eligi-
bility under the requirements in § 607.2, 
except for § 607.2(a) (1) and (2), for the 
duration of the grant period. 

(b) The Secretary reviews an institu-
tion’s application for a continuation 
award to ensure that— 

(1) The institution continues to meet 
the eligibility requirements described 
in paragraph (a) of this section; and 

(2) The institution is making sub-
stantial progress toward achieving the 
objectives set forth in its grant appli-
cation including, if applicable, the in-
stitution’s success in institutionalizing 
practices and improvements developed 
under the grant. 

(Authority: 20 U.S.C. 1057–1059b, 1066–1069f) 

[59 FR 41925, Aug. 15, 1994] 

PART 608—STRENGTHENING HIS-
TORICALLY BLACK COLLEGES 
AND UNIVERSITIES PROGRAM 

Subpart A—General 

Sec. 
608.1 What is the Strengthening Histori-

cally Black Colleges and Universities 
(HBCU) Program? 

608.2 What institutions are eligible to re-
ceive a grant under the HBCU Program? 

608.3 What regulations apply? 
608.4 What definitions apply? 

Subpart B—What Kind of Projects Does the 
Secretary Fund? 

608.10 What activities may be carried out 
under a grant? 

608.11 What is the duration of a grant? 

Subpart C—How Does an Eligible Institution 
Apply for a Grant? 

608.20 What are the application require-
ments for a grant under this part? 

608.21 What is a comprehensive development 
plan and what must it contain? 

Subpart D—How Does the Secretary Make 
a Grant? 

608.30 What is the procedure for approving 
and disapproving grant applications? 

608.31 How does the Secretary determine 
the amount of a grant? 

Subpart E—What Conditions Must a 
Grantee Meet? 

608.40 What are allowable costs and what 
are the limitations on allowable costs? 

608.41 What are the audit and repayment re-
quirements? 

608.42 Under what conditions does the Sec-
retary terminate a grant? 

AUTHORITY: 20 U.S.C. 1060 through 1063a, 
1063c, 1066, 1068, 1069c, 1069d, and 1069f, unless 
otherwise noted. 

SOURCE: 58 FR 38713, July 20, 1993, unless 
otherwise noted. 

Subpart A—General 
§ 608.1 What is the Strengthening His-

torically Black Colleges and Univer-
sities (HBCU) Program? 

The Strengthening Historically 
Black Colleges and Universities Pro-
gram, hereafter called the HBCU Pro-
gram, provides grants to Historically 
Black Colleges and Universities 
(HBCUs) to assist these institutions in 
establishing and strengthening their 
physical plants, academic resources 
and student services so that they may 
continue to participate in fulfilling the 
goal of equality of educational oppor-
tunity. 

(Authority: 20 U.S.C. 1060) 

§ 608.2 What institutions are eligible to 
receive a grant under the HBCU 
Program? 

(a) To be eligible to receive a grant 
under this part, an institution must— 

(1) Satisfy section 322(2) of the Higher 
Education Act of 1965, as amended 
(HEA); 

(2) Be legally authorized by the State 
in which it is located— 

(i) To be a junior or community col-
lege; or 

(ii) To provide an educational pro-
gram for which it awards a bachelor’s 
degree; and 

(3) Be accredited or preaccredited by 
a nationally recognized accrediting 
agency or association. 

(b) The Secretary has determined 
that the following institutions satisfy 
section 322(2) of the HEA. 

ALABAMA 

Alabama A&M University-Huntsville 
Alabama State University—Montgomery 
Carver State Technical College—Mobile 
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Concordia College—Selma 
Fredd State Technical College—Tuscaloosa 
J.F. Drake State Technical College—Hunts-

ville 
S.D. Bishop State Junior College—Mobile 
Lawson State College—Birmingham 
Miles College—Birmingham 
Oakwood College—Huntsville 
Selma University—Selma 
Stillman College—Tuscaloosa 
Talladega University—Talladega 
Trenholm State Technical College—Mont-

gomery 
Tuskegee University—Tuskegee 

ARKANSAS 

Arkansas Baptist College—Little Rock 
Philander Smith College—Little Rock 
Shorter College—Little Rock 
University of Arkansas at Pine Bluff—Pine 

Bluff 

DELAWARE 

Delaware State College—Dover 

DISTRICT OF COLUMBIA 

Howard University 
University of the District of Columbia 

FLORIDA 

Bethune Cookman College—Daytona Beach 
Edward Waters College—Jacksonville 
Florida A&M University—Tallahassee 
Florida Memorial College—Miami 

GEORGIA 

Albany State College—Albany 
Atlanta University—Atlanta 
Clark College—Atlanta 
Fort Valley State College—Fort Valley 
Interdenominational Theological Center— 

Atlanta 
Morehouse College—Atlanta 
Morris Brown College—Atlanta 
Paine College—Augusta 
Savannah State College—Savannah 
Spelman College—Atlanta 

KENTUCKY 

Kentucky State University—Frankfurt 

LOUISIANA 

Dillard University—New Orleans 
Grambling State University—Grambling 
Southern University A&M College—Baton 

Rouge 
Southern University at New Orleans—New 

Orleans 
Southern University at Shreveport—Shreve-

port 
Xavier University of Louisiana—New Orleans 

MARYLAND 

Bowie State College—Bowie 
Coppin State College—Baltimore 

Morgan State University—Baltimore 
University of Maryland-Eastern Shore— 

Princess Anne 

MICHIGAN 

Lewis College of Business—Detroit 

MISSISSIPPI 

Alcorn State University—Lorman 
Coahoma Junior College—Clarksdale 
Jackson State University—Jackson 
Mary Holmes College—West Point 
Mississippi Valley State University—Itta 

Bena 
Prentiss Normal and Industrial Institute— 

Prentiss 
Rust College—Holly Springs 
Tougaloo College—Tougaloo 
Hinds Junior College (Utica Jr Coll)—Ray-

mond 

MISSOURI 

Lincoln University—Jefferson City 
Harris-Stowe State College—St. Louis 

NORTH CAROLINA 

Barber-Scotia College—Concord 
Bennett College—Greensboro 
Elizabeth City State University—Elizabeth 

City 
Fayetteville State University—Fayetteville 
Johnson C. Smith University—Charlotte 
Livingstone College—Salisbury 
North Carolina A&T State University— 

Greensboro 
North Carolina Central University—Durham 
Saint Augustine’s College—Raleigh 
Shaw University—Raleigh 
Winston-Salem State University—Winston 

Salem 

OHIO 

Central State University—Wilberforce 
Wilberforce University—Wilberforce 

OKLAHOMA 

Langston University—Langston 

PENNSYLVANIA 

Cheyney State University—Cheyney 
Lincoln University—Lincoln 

SOUTH CAROLINA 

Allen University—Columbia 
Benedict College—Columbia 
Claflin College—Orangeburg 
Clinton Junior College—Rock Hill 
Denmark Technical College—Denmark 
Morris College—Sumter 
South Carolina State College—Orangeburg 
Voorhees College—Denmark 

TENNESSEE 

Fisk University—Nashville 
Knoxville College—Knoxville 
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Lane College—Jackson 
LeMoyne-Owen College—Memphis 
Meharry Medical College—Nashville 
Morristown College—Morristown 
Tennessee State University—Nashville 

TEXAS 

Huston-Tillotson College—Austin 
Jarvis Christian College—Hawkins 
Paul Quinn College—Waco 
Prairie View A&M University—Prairie View 
Saint Philip’s College—San Antonio 
Southwestern Christian College—Terrell 
Texas College—Tyler 
Texas Southern University—Houston 
Wiley College—Marshall 

U.S. VIRGIN ISLANDS 

College of the Virgin Islands—St. Thomas 

Virginia 

Hampton University—Hampton 
Norfolk State University—Norfolk 
Saint Paul’s College—Lawrenceville 
Virginia State University—Petersburg 
Virginia Union University—Richmond 

WEST VIRGINIA 

Bluefield State College—Bluefield 
West Virginia State College—Institute 

(c) If an institution identified in 
paragraph (b) of this section has 
merged with another institution, and, 
as a result of the merger, would not 
otherwise qualify to receive a grant 
under this part, that institution may 
nevertheless qualify to receive a grant 
under this part if— 

(1) The institution would have quali-
fied to receive a grant before the merg-
er; and 

(2) The institution was eligible to re-
ceive a grant under the Special Needs 
Program in any fiscal year prior to fis-
cal year 1986. (The Special Needs Pro-
gram was authorized under Title III, 
Part B, of the HEA before 1986.) 

(d) For the purpose of paragraph 
(a)(3) of this section, the Secretary 
publishes a list in the FEDERAL REG-
ISTER of nationally recognized accred-
iting agencies and associations. 

(e) Notwithstanding any other provi-
sion of this section, for each fiscal 
year— 

(1) The University of the District of 
Columbia is eligible to receive a grant 
under this part only if the amount of 
the grant it is scheduled to receive 
under § 608.31 exceeds the amount it is 
scheduled to receive in the same fiscal 

year under the District of Columbia 
Self-Government and Governmental 
Reorganization Act; and 

(2) Howard University is eligible to 
receive a grant under this part only if 
the amount of the grant it is scheduled 
to receive under § 608.31 exceeds the 
amount it is scheduled to receive in the 
same fiscal year under the Act of 
March 2, 1867, 20 U.S.C. 123. 

(Authority: 20 U.S.C. 1061, 1063, and 1063a; 
House Report 99–861, 99th Cong., 2d Sess. p. 
367, September 22, 1986; Senate Report 99–296, 
99th Cong., 2d Sess. p. 23, May 12, 1986; Cong. 
Rec. of June 3, 1986, pp. 6588–6589) 

§ 608.3 What regulations apply? 
The following regulations apply to 

this part: 
(a) The Department of Education 

General Administrative Regulations 
(EDGAR) as follows: 

(1) 34 CFR part 74 (Administration of 
Grants to Institutions of Higher Edu-
cation, Hospitals, and Nonprofit Orga-
nizations). 

(2) The following sections of 34 CFR 
part 75 (Direct Grant Programs): 
§§ 75.1–75.104, 75.125–75.129, 75.190–75.192, 
75.230–75.261, 75.500, 75.510–75.519, 75.524– 
75.534, 75.580–75.903, and 75.910; 

(3) 34 CFR part 77 (Definitions that 
Apply to Department Regulations). 

(4) 34 CFR part 79 (Intergovernmental 
Review of Department of Education 
Programs and Activities). 

(5) 34 CFR part 82 (New Restrictions 
on Lobbying). 

(6) 34 CFR part 85 (Governmentwide 
Debarment and Suspension (Non-
procurement) and Governmentwide Re-
quirements for Drug-Free Workplace 
(Grants)). 

(7) 34 CFR part 86 (Drug-Free Schools 
and Campuses). 

(b) The regulations in this part 608. 

(Authority: 20 U.S.C. 1060–1063a, 1063c) 

§ 608.4 What definitions apply? 
(a) Definitions in EDGAR. The fol-

lowing terms used in this part are de-
fined in 34 CFR 77.1: 

Applicant 
Application 
Award 
Budget 
EDGAR 
Equipment 
Fiscal year 
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Grant period 
Private 
Project period 
Public 
Secretary 

(b) Other definitions. The following 
definitions also apply to this part: 

Accredited means the status of public 
recognition which a nationally recog-
nized accrediting agency or association 
grants to an institution which meets 
certain established qualifications and 
educational standards. 

Graduate means a student who has at-
tended an institution for at least three 
semesters and fulfilled academic re-
quirements for undergraduate studies 
in not more than five consecutive 
school years. 

Junior or community college means an 
institution of higher education that— 

(i) Admits as regular students per-
sons who are beyond the age of compul-
sory school attendance in the State in 
which the institution is located and 
who have the ability to benefit from 
the training offered by the institution; 

(ii) Does not provide an educational 
program for which it awards a bach-
elor’s degree or an equivalent degree; 
and 

(iii) Provides an educational program 
of not less than 2 years that is accept-
able for full credit toward such a de-
gree; or offers a 2-year program in engi-
neering, mathematics, or the physical 
or biological sciences, designed to pre-
pare a student to work as a technician 
or at the semiprofessional level in en-
gineering, scientific, or other techno-
logical fields requiring the under-
standing and application of basic engi-
neering, scientific, or mathematical 
principles of knowledge. 

Pell Grant means the grant program 
authorized by Title IV-A-1 of the High-
er Education Act of 1965, as amended. 

Preaccredited means a status, also 
called candidacy status, that a nation-
ally recognized accrediting agency or 
association, recognized by the Sec-
retary to grant that status, has ac-
corded an unaccredited institution that 
is making reasonable progress toward 
accreditation. 

School year means the period of time 
from July 1 of one calendar year 
through June 30 of the subsequent cal-
endar year. (A ‘‘school year’’ is equiva-

lent to an ‘‘award year’’ under the Pell 
Grant Program.) 

(Authority: 20 U.S.C. 1060–1063) 

Subpart B—What Kind of Projects 
Does the Secretary Fund? 

§ 608.10 What activities may be carried 
out under a grant? 

(a) Allowable activities. Except as pro-
vided in paragraph (b) of this section, a 
grantee may carry out the following 
activities under this part— 

(1) Purchase, rental, or lease of sci-
entific or laboratory equipment for 
educational purposes, including in-
structional or research purposes; 

(2) Construction, maintenance, ren-
ovation, and improvement in class-
room, library, laboratory, and other in-
structional facilities, including pur-
chase or rental of telecommunications 
technology equipment or services; 

(3) Support of faculty exchanges, fac-
ulty development and faculty fellow-
ships to assist these faculty members 
in attaining advanced degrees in their 
fields of instruction; 

(4) Academic instruction in dis-
ciplines in which Black Americans are 
underrepresented; 

(5) Purchase of library books, periodi-
cals, microfilm, and other educational 
materials, including telecommuni-
cations program materials; 

(6) Tutoring, counseling, and student 
service programs designed to improve 
academic success; 

(7) Funds and administrative man-
agement, and acquisition of equipment 
for use in strengthening funds manage-
ment; 

(8) Joint use of facilities, such as lab-
oratories and libraries; 

(9) Establishing or improving a devel-
opment office to strengthen or improve 
contributions from alumni and the pri-
vate sector; 

(10) Establishing or enhancing a pro-
gram of teacher education designed to 
qualify students to teach in a public el-
ementary or secondary school in the 
State that shall include, as part of the 
program, preparation for teacher cer-
tification; 

(11) Establishing community out-
reach programs that will encourage el-
ementary and secondary students to 
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develop the academic skills and the in-
terest to pursue postsecondary edu-
cation; and 

(12) Other activities that it proposes 
in its application that contribute to 
carrying out the purpose of this part 
and are approved by the Secretary as 
part of the review and acceptance of 
the application. 

(b) Unallowable activities. A grantee 
may not carry out the following activi-
ties under this part— 

(1) Activities that are not included in 
the grantee’s approved application; 

(2) Activities described in paragraph 
(a)(12) of this section that are not ap-
proved by the Secretary; 

(3) Activities that are inconsistent 
with any State plan of higher edu-
cation that is applicable to the institu-
tion; 

(4) Activities that are inconsistent 
with a State plan for desegregation of 
higher education that is applicable to 
the institution; 

(5) Activities or services that relate 
to sectarian instruction or religious 
worship; and 

(6) Activities provided by a school or 
department of divinity. For the pur-
pose of this section, a ‘‘school or de-
partment of divinity’’ means an insti-
tution, or a department of an institu-
tion, whose program is specifically for 
the education of students to prepare 
them to become ministers of religion 
or to enter upon some other religious 
vocation, or to prepare them to teach 
theological subjects. 

(c) No award under this part may be 
used for telecommunications tech-
nology equipment, facilities or serv-
ices, if such equipment, facilities or 
services are available pursuant to sec-
tion 396(k) of the Communications Act 
of 1934. 

(d) Endowment funds. If a grantee 
uses part of its grant funds to establish 
or increase an endowment fund, it is 
subject to the provisions of §§ 628.3, 
628.6, 628.10 and 628.41 through 628.47 of 
this chapter with regard to the use of 
those funds, except— 

(1) The definition of the term ‘‘en-
dowment fund income’’ in § 628.6 of this 
chapter does not apply. For the pur-
poses of this paragraph (d), ‘‘endow-
ment fund income’’ means an amount 
equal to the total value of the fund, in-

cluding fund appreciation and retained 
interest and dividends, minus the en-
dowment fund corpus; 

(2) Instead of the requirement in 
§ 628.10(a) of this chapter, the grantee 
institution must match each dollar of 
Federal grant funds used to establish 
or increase an endowment fund with 
one dollar of non-Federal funds; and 

(3) Instead of the requirements in 
§ 628.41(a)(3) through (a)(5) and the in-
troductory text in § 628.41(b) and 
§ 628.41(b)(2) and (b)(3) of this chapter, if 
a grantee institution decides to use 
any of its grant funds for endowment 
purposes, it must match those grant 
funds immediately with non-Federal 
funds when it places those funds into 
its endowment fund. 

(Authority: 20 U.S.C. 1062, 1063a, and 1069c) 

[58 FR 38713, July 20, 1993, as amended at 65 
FR 79311, Dec. 19, 2000] 

§ 608.11 What is the duration of a 
grant? 

The Secretary may award a grant 
under this part for a period of up to 
five academic years. 

(Authority: 20 U.S.C. 1063b(b)) 

Subpart C—How Does an Eligible 
Institution Apply for a Grant? 

§ 608.20 What are the application re-
quirements for a grant under this 
part? 

In order to receive a grant under this 
part, an institution must submit an ap-
plication to the Secretary at such time 
and in such manner as the Secretary 
may prescribe. The application must 
contain— 

(a) A description of the activities to 
be carried out with grant funds; 

(b) A description of how the grant 
funds will be used so that they will 
supplement and, to the extent prac-
tical, increase the funds that would 
otherwise be made available for the ac-
tivities to be carried out under the 
grant and in no case supplant those 
funds; 

(c) (1) A comprehensive development 
plan as described in § 608.21; or 

(2) If an applicant has already sub-
mitted a comprehensive development 
plan as described in § 608.21, a descrip-
tion of the progress the applicant has 
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made in carrying out the goals of its 
plan; 

(d) An assurance that the institution 
will provide the Secretary with an an-
nual report on the activities carried 
out under the grant; 

(e) An assurance that the institution 
will provide for, and submit to the Sec-
retary, the compliance and financial 
audit described in § 608.41; 

(f) An assurance that the proposed 
activities in the application are in ac-
cordance with any State plan that is 
applicable to the institution; 

(g) The number of graduates of the 
applicant institution during the school 
year immediately preceding the fiscal 
year for which grant funds are re-
quested; and 

(h) The number of graduates of the 
applicant institution— 

(1) Who, within five years of grad-
uating with baccalaureate degrees, at-
tended graduate or professional schools 
and enrolled in degree programs in dis-
ciplines in which Blacks are underrep-
resented during the school year imme-
diately preceding the fiscal year for 
which funds are requested; and 

(2) Who graduated with baccalaureate 
degrees during any one of the five 
school years immediately preceding 
the school year described in paragraph 
(h)(1) of this section. 

(Approved by the Office of Management and 
Budget under control number 1840–0113) 

(Authority: 20 U.S.C. 1063, 1063a and 
1066(b)(2)) 

§ 608.21 What is a comprehensive de-
velopment plan and what must it 
contain? 

(a) A comprehensive development 
plan must describe an institution’s 
strategy for achieving growth and self- 
sufficiency by strengthening its— 

(1) Financial management; 
(2) Academic programs; and 
(b) The comprehensive development 

plan must include the following: 
(1) An assessment of the strengths 

and weaknesses of the institution’s fi-
nancial management and academic 
programs. 

(2) A delineation of the institution’s 
goals for its financial management and 
academic programs, based on the out-
comes of the assessment described in 
paragraph (b)(1) of this section. 

(3) A listing of measurable objectives 
designed to assist the institution to 
reach each goal with accompanying 
timeframes for achieving the objec-
tives. 

(4) A description of methods, proc-
esses, and procedures that will be used 
by the college or university to institu-
tionalize financial management and 
academic program practices and im-
provements developed under the pro-
posed funded activities. 

(Approved by the Office of Management and 
Budget under control number 1840–0113) 

(Authority: 20 U.S.C. 1063a) 

Subpart D—How Does the 
Secretary Make a Grant? 

§ 608.30 What is the procedure for ap-
proving and disapproving grant ap-
plications? 

The Secretary— 
(a) Approves any application that 

satisfies the requirements of § 608.10 
and § 608.20; and 

(b) Does not disapprove any applica-
tion, or any modification of an applica-
tion, without affording the applicant 
reasonable notice and opportunity for a 
hearing. 

(Authority: 20 U.S.C. 1063a) 

§ 608.31 How does the Secretary deter-
mine the amount of a grant? 

(a) Except as provided in paragraph 
(c) of this section, for each fiscal year, 
the Secretary determines the amount 
of a grant under this part by- 

(1) Multiplying fifty percent of the 
amount appropriated for the HBCU 
Program by the following fraction: 

Number of Pell Grant recipients at the appli-
cant institution during the school year im-
mediately preceding that fiscal year. 

llllllllllllllllllllllll

Number of Pell Grant recipients at all appli-
cant institutions during the school year 
immediately preceding that fiscal year. 

(2) Multiplying twenty-five percent 
of the amount appropriated for the 
HBCU Program by the following frac-
tion: 

Number of graduates of the applicant insti-
tution during the school year immediately 
preceding that fiscal year. 

llllllllllllllllllllllll
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Number of graduates of all applicant institu-
tions during the school year immediately 
preceding that fiscal year. 

(3) Multiplying twenty-five percent 
of the amount appropriated for the 
HBCU Program by the following frac-
tion: 

The percentage of graduates of an applicant 
institution who, within five years of grad-
uating with baccalaureate degrees, are in 
attendance at graduate or professional 
schools and enrolled in degree programs in 
disciplines in which Blacks are underrep-
resented 

llllllllllllllllllllllll

The sum of the percentages of those grad-
uates of all applicant institutions. 

(4) Adding the amounts obtained in 
paragraphs (a)(1), (a)(2), and (a)(3) of 
this section. 

(b)(1) For each fiscal year, the nu-
merator in paragraph (a)(3) of this sec-
tion is calculated by— 

(i) Determining the number of grad-
uates of an applicant institution who, 
within five years of graduating with 
baccalaureate degrees, attended grad-
uate or professional schools and en-
rolled in degree programs in disciplines 
in which Blacks are underrepresented 
during the school year immediately 
preceding that fiscal year; and 

(ii) Dividing the number obtained in 
paragraph (b)(1)(i) of this section by 
the number of graduates of an appli-
cant institution who graduated with 
baccalaureate degrees during the five 
school years immediately preceding 
the school year described in paragraph 
(b)(1)(i) of this section. 

(2) For purposes of this section, the 
Secretary— 

(i) Considers that Blacks are under-
represented in a professional or aca-
demic discipline if the percentage of 
Blacks in that discipline is less than 
the percentage of Blacks in the general 
population of the United States; and 

(ii) Notifies applicants of the dis-
ciplines in which Blacks are underrep-
resented through a notice in the FED-
ERAL REGISTER, after consulting with 
the Commissioner of the Bureau of 
Labor Statistics. 

(c) Notwithstanding the formula in 
paragraph (a) of this section— 

(1) For each fiscal year, each eligible 
institution with an approved applica-
tion must receive at least $500,000; and 

(2) If the amount appropriated for a 
fiscal year for the HBCU Program is in-
sufficient to provide $500,000 to each el-
igible institution with an approved ap-
plication, each grant is ratably re-
duced. If additional funds become 
available for the HBCU Program during 
a fiscal year, each grant is increased on 
the same basis as it was decreased 
until the grant amount reaches 
$500,000. 

(d) The amount of any grant that the 
Secretary determines will not be re-
quired by a grantee for the period for 
which the grant was made is available 
for reallotment by the Secretary dur-
ing that period to other eligible insti-
tutions under the formula contained in 
paragraph (a) of this section. 

(Authority: 20 U.S.C. 1063) 

Subpart E—What Conditions Must 
a Grantee Meet? 

§ 608.40 What are allowable costs and 
what are the limitations on allow-
able costs? 

(a) Allowable costs. Except as provided 
in paragraphs (b) and (c) of this sec-
tion, a grantee may expend grant funds 
for activities that are related to car-
rying out the allowable activities in-
cluded in its approved application. 

(b) Supplement and not supplant. 
Grant funds shall be used so that they 
supplement, and to the extent prac-
tical, increase the funds that would 
otherwise be available for the activi-
ties to be carried out under the grant, 
and in no case supplant those funds. 

(c) Limitations on allowable costs. A 
grantee may not— 

(1) Spend more than fifty percent of 
its grant award in each fiscal year for 
costs relating to constructing or main-
taining a classroom, library, labora-
tory, or other instructional facility; or 

(2) Use an indirect cost rate to deter-
mine allowable costs under its grant. 

(Authority: 20 U.S.C. 1062 and 1066) 

§ 608.41 What are the audit and repay-
ment requirements? 

(a) (1) A grantee shall provide for the 
conduct of a compliance and financial 
audit of any funds it receives under 
this part of a qualified, independent or-
ganization or person in accordance 
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with the Standards for Audit of Govern-
mental Organizations, Programs, Activi-
ties, and Functions, 1981 revision, estab-
lished by the Comptroller General of 
the United States. This publication is 
available from the Superintendent of 
Documents, U.S. Government Printing 
Office. 

(2) The grantee shall have an audit 
conducted at least once every two 
years, covering the period since the 
previous audit, and the grantee shall 
submit the audit to the Secretary. 

(3) If a grantee is audited under Chap-
ter 75 of Title 31 of the United States 
Code, the Secretary considers that 
audit to satisfy the requirements of 
paragraph (a)(1) of this section. 

(b) An institution awarded a grant 
under this part must submit to the De-
partment of Education Inspector Gen-
eral three copies of the audit required 
in paragraph (a) of this section within 
six months after completion of the 
audit. 

(c) Any individual or firm conducting 
an audit described in this section shall 
give the Department of Education’s In-
spector General access to records or 
other documents necessary to review 
the results of the audit. 

(d) A grantee shall repay to the 
Treasury of the United States any 
grant funds it received that it did not 
expend or use to carry out the allow-
able activities included in its approved 
application within ten years following 
the date of the initial grant it received 
under this part. 

(Authority: 20 U.S.C. 1063a and 1063c) 

§ 608.42 Under what conditions does 
the Secretary terminate a grant? 

The Secretary terminates any grant 
under which funds were not expended if 
an institution loses— 

(a) Its accredited status; or 
(b) Its legal authority in the State in 

which it is located— 
(1) To be a junior or community col-

lege; or 
(2) To provide an educational pro-

gram for which it awards a bachelor’s 
degree. 

(Authority: 20 U.S.C. 1063a) 

PART 609—STRENGTHENING HIS-
TORICALLY BLACK GRADUATE 
INSTITUTIONS PROGRAM 

Subpart A—General 

Sec. 
609.1 What is the Strengthening Histori-

cally Black Graduate Institutions Pro-
gram? 

609.2 What institutions are eligible to re-
ceive a grant under this part? 

609.3 What regulations apply? 
609.4 What definitions apply? 

Subpart B—What Kind of Project Does the 
Secretary Fund? 

609.10 What activities may be carried out 
under a grant? 

609.11 What is the duration of a grant? 

Subpart C—How Does an Eligible Institution 
Apply for a Grant? 

609.20 What are the application require-
ments for a grant under this part? 

609.21 What is a comprehensive development 
plan and what must it contain? 

Subpart D—How Does the Secretary Make 
a Grant? 

609.30 What is the procedure for approving 
and disapproving grant applications? 

609.31 How does the Secretary determine 
the amount of a grant? 

Subpart E—What Conditions Must a 
Grantee Meet? 

609.40 What are the matching requirements? 
609.41 What are allowable costs and what 

are the limitations on allowable costs? 
609.42 What are the audit and repayment re-

quirements? 
609.43 Under what conditions does the Sec-

retary terminate a grant? 

AUTHORITY: 20 U.S.C. 1063b and 1063c, un-
less otherwise noted. 

SOURCE: 59 FR 38717, July 20, 1993, unless 
otherwise noted. 

Subpart A—General 
§ 609.1 What is the Strengthening His-

torically Black Graduate Institu-
tions Program? 

The Strengthening Historically 
Black Graduate Institutions Program 
provides grants to the institutions list-
ed in § 609.2 to assist these institutions 
in establishing and strengthening their 
physical plants, development offices, 

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00261 Fmt 8010 Sfmt 8010 Y:\SGML\211134.XXX 211134



252 

34 CFR Ch. VI (7–1–07 Edition) § 609.2 

endowment funds, academic resources 
and student services so that they may 
continue to participate in fulfilling the 
goal of equality of educational oppor-
tunity in graduate education. 

(Authority: 20 U.S.C. 1060 and 1063b) 

§ 609.2 What institutions are eligible to 
receive a grant under this part? 

(a) An institution or an institution’s 
qualified graduate program listed in 
paragraph (b) of this section is eligible 
to receive a grant under this part if the 
Secretary determines that the institu-
tion is making a substantial contribu-
tion to legal, medical, dental, veteri-
nary or other graduate education op-
portunities for Black Americans. 

(b) The institutions and programs re-
ferred to in paragraph (a) of this sec-
tion are— 

(1) Morehouse School of Medicine; 
(2) Meharry Medical School; 
(3) Charles R. Drew Postgraduate 

Medical School; 
(4) Clark Atlanta University; 
(5) Tuskegee Institute School of Vet-

erinary Medicine; 
(6) Xavier University School of Phar-

macy; 
(7) Southern University School of 

Law; 
(8) Texas Southern University School 

of Law and School of Pharmacy; 
(9) Florida A&M University School of 

Pharmaceutical Sciences; 
(10) North Carolina Central Univer-

sity School of Law; 
(11) Morgan State University’s quali-

fied graduate program; 
(12) Hampton University’s qualified 

graduate program; 
(13) Alabama A&M’s qualified grad-

uate program; 
(14) North Carolina A&T State Uni-

versity’s qualified graduate program; 
(15) University of Maryland Eastern 

Shore’s qualified graduate program; 
and 

(16) Jackson State University’s quali-
fied graduate program. 

(c) An institution that was awarded a 
grant prior to October 1, 1992 may con-
tinue to receive grant payments, re-
gardless of the eligibility of the grad-
uate institutions described in para-
graphs (b)(6) through (16) of this sec-
tion, until the institution’s grant pe-

riod has expired or September 30, 1993, 
whichever is later. 

(d) No institution of higher education 
or university system may receive more 
than one grant under this section in 
any fiscal year. 

(Authority: 20 U.S.C. 1063b(e)) 

§ 609.3 What regulations apply? 
The following regulations apply to 

this part: 
(a) The Department of Education 

General Administrative Regulations 
(EDGAR) as follows: 

(1) 34 CFR part 74 (Administration of 
Grants to Institutions of Higher Edu-
cation, Hospitals, and Nonprofit Orga-
nizations). 

(2) The following sections of 34 CFR 
part 75 (Direct Grant Programs): 
§§ 75.1–75.104, 75.125–75.129, 75.190–75.192, 
75.230–75.261, 75.500, 75.510–75.519, 75.524– 
75.534, 75.580–75.903, and 75.901; 

(3) 34 CFR part 77 (Definitions that 
Apply to Department Regulations). 

(4) 34 CFR part 79 (Intergovernmental 
Review of Department of Education 
Programs and Activities). 

(5) 34 CFR part 82 (New Restrictions 
on Lobbying). 

(6) 34 CFR part 85 (Governmentwide 
Debarment and Suspension (Non-
procurement) and Governmentwide Re-
quirements for Drug-Free Workplace 
(Grants)) 

(7) 34 CFR part 86 (Drug-Free Schools 
and Campuses). 

(b) The regulations in this part 609. 

(Authority: 20 U.S.C. 1063b) 

§ 609.4 What definitions apply? 
(a) Definitions in EDGAR. The fol-

lowing terms used in this part are de-
fined in 34 CFR 77.1: 

Applicant 
Application 
Award 
Budget 
EDGAR 
Equipment 
Fiscal year 
Grant period 
Private 
Project period 
Public 
Secretary 

(b) The following definition applies 
to a term used in this part: 
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Qualified graduate program means a 
graduate or professional program 
that— 

(i) Provides a program of instruction 
in the physical or natural sciences, en-
gineering, mathematics, or other sci-
entific disciplines in which African 
Americans are underrepresented; 

(ii) Has been accredited or approved 
by a nationally recognized accrediting 
agency or association. (The Secretary 
publishes a list in the FEDERAL REG-
ISTER of nationally recognized accred-
iting agencies and associations.); and 

(iii) Has students enrolled in that 
program when the institution offering 
the program applies for a grant under 
this part. 

(Authority: 20 U.S.C. 1063b and 1069c) 

Subpart B—What Kind of Projects 
Does the Secretary Fund? 

§ 609.10 What activities may be carried 
out under a grant? 

(a) Allowable activities. Except as pro-
vided in paragraph (b) of this section, a 
grantee may carry out the following 
activities under this part— 

(1) Purchase, rental, or lease of sci-
entific or laboratory equipment for 
educational purposes, including in-
structional or research purposes; 

(2) Construction, maintenance, ren-
ovation, and improvement in class-
room, library, laboratory, and other in-
structional facilities, including pur-
chase or rental of telecommunications 
technology equipment or services; 

(3) Support of faculty exchanges, fac-
ulty development and faculty fellow-
ships to assist these faculty members 
in attaining advanced degrees in their 
fields of instruction; 

(4) Academic instruction in dis-
ciplines in which Black Americans are 
underrepresented; 

(5) Purchase of library books, periodi-
cals, microfilm, and other educational 
materials, including telecommuni-
cations program materials; 

(6) Tutoring, counseling, and student 
service programs designed to improve 
academic success; 

(7) Funds and administrative man-
agement, and acquisition of equipment 
for use in strengthening funds manage-
ment; 

(8) Joint use of facilities, such as lab-
oratories and libraries; 

(9) Establishing or improving a devel-
opment office to strengthen or improve 
contributions from alumni and the pri-
vate sector; 

(10) Establishing or enhancing a pro-
gram of teacher education designed to 
qualify students to teach in a public el-
ementary or secondary school in the 
State that shall include, as part of 
such program preparation for teacher 
certification; 

(11) Establishing community out-
reach programs that will encourage el-
ementary and secondary students to 
develop the academic skills and the in-
terest to pursue postsecondary edu-
cation; 

(12) Other activities that it proposes 
in its application that contribute to 
carrying out the purpose of this part 
and are approved by the Secretary; 

(13) Establishing or improving a de-
velopment office to strengthen and in-
crease contributions from alumni and 
the private sector; and 

(14) Establishing and maintaining an 
institutional endowment under 34 CFR 
part 628 to facilitate financial inde-
pendence. 

(b) Unallowable activities. A grantee 
may not carry out the following activi-
ties under this part— 

(1) Activities that are not included in 
the grantee’s approved application; 

(2) Activities described in paragraph 
(a)(12) of this section that are not ap-
proved by the Secretary; 

(3) Activities that are inconsistent 
with any State plan of higher edu-
cation that is applicable to the institu-
tion; 

(4) Activities that are inconsistent 
with a State plan for desegregation of 
higher education that is applicable to 
the institution; 

(5) Activities or services that relate 
to sectarian instruction or religious 
worship; and 

(6) Activities provided by a school or 
department of divinity. For the pur-
pose of this section, a ‘‘school or de-
partment of divinity’’ means an insti-
tution, or a department of an institu-
tion, whose program is specifically for 
the education of students to prepare 
them to become ministers of religion 
or to enter upon some other religious 
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vocation, or to prepare them to teach 
theological subjects. 

(c) No award under this part may be 
used for telecommunications tech-
nology equipment, facilities or serv-
ices, if such equipment, facilities or 
services are available pursuant to sec-
tion 396(k) of the Communications Act 
of 1934. 

(Authority: 20 U.S.C. 1062, 1063a, and 1069c) 

§ 609.11 What is the duration of a 
grant? 

The Secretary may award a grant 
under this part for a period of up to 
five academic years. 

(Authority: 20 U.S.C. 1063b(b)) 

Subpart C—How Does an Eligible 
Institution Apply for a Grant? 

§ 609.20 What are the application re-
quirements for a grant under this 
part? 

In order to receive a grant under this 
part, an institution must submit an ap-
plication to the Secretary at such time 
and in such manner as the Secretary 
may prescribe. The application must 
contain— 

(a) A description of the activities to 
be carried out with grant funds and 
how those activities will improve grad-
uate educational opportunities for 
Black and low-income students and 
lead to greater financial independence 
for the applicant; 

(b) A description of how the applicant 
is making a substantial contribution to 
the legal, medical, dental, veterinary 
or other graduate education opportuni-
ties for Black Americans; 

(c) An assurance from each applicant 
requesting in excess of $500,000 that 50 
percent of the costs of all the activities 
to be carried out under the grant will 
come from non-Federal sources; 

(d) A description of how the grant 
funds will be used so that they will 
supplement, and to the extent prac-
tical, increase the funds that would 
otherwise be made available for the ac-
tivities to be carried out under the 
grant and in no case supplant those 
funds, for the activities described in 
§ 609.10(a)(1) through § 609.10(a)(14); 

(e) An assurance that the proposed 
activities in the application are in ac-

cordance with any State plan that is 
applicable to the institution; and 

(f)(1) A comprehensive development 
plan as described in § 609.21; or 

(2) If an applicant has already sub-
mitted a comprehensive development 
plan as described in § 609.21, a descrip-
tion of the progress the applicant has 
made in carrying out the goals of its 
plan. 

(Approved by the Office of Management and 
Budget under control number 1840–0113) 

(Authority: 20 U.S.C. 1063d and 1066(b)(2)) 

§ 609.21 What is a comprehensive de-
velopment plan and what must it 
contain? 

(a) A comprehensive development 
plan must describe an institution’s 
strategy for achieving growth and self- 
sufficiency by strengthening its— 

(1) Financial management; 
(2) Academic programs; and 
(b) The comprehensive development 

plan must include the following: 
(1) An assessment of the strengths 

and weaknesses of the institution’s fi-
nancial management and academic 
programs. 

(2) A delineation of the institution’s 
goals for its financial management and 
academic programs, based on the out-
comes of the assessment described in 
paragraph (b)(1) of this section. 

(3) A listing of measurable objectives 
designed to assist the institution to 
reach each goal with accompanying 
timeframes for achieving the objec-
tives. 

(4) A description of methods, proc-
esses and procedures that will be used 
by the college or university to institu-
tionalize financial management and 
academic program practices and im-
provements developed under the pro-
posed funded activities. 

(Approved by the Office of Management and 
Budget under control number 1840–0113) 

(Authority: 20 U.S.C. 1063a) 
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Subpart D—How Does the 
Secretary Make a Grant? 

§ 609.30 What is the procedure for ap-
proving and disapproving grant ap-
plications? 

The Secretary approves any applica-
tion that satisfies the requirements of 
§§ 609.10 and 609.20. 

(Authority: 20 U.S.C. 1063a) 

§ 609.31 How does the Secretary deter-
mine the amount of a grant? 

Of the amount appropriated for any 
fiscal year— 

(a)(1) The first $12,000,000 (or any less-
er amount appropriated) shall be avail-
able only for the purpose of making 
grants to institutions or programs de-
scribed in § 609.2(b)(1) through 
§ 609.2(b)(5); 

(2) If the sum of the approved appli-
cations does not exceed the amount ap-
propriated, the Secretary awards 
grants in the amounts requested and 
approved; 

(3) If the sum of the approved re-
quests exceeds the sum appropriated, 
and Morehouse School of Medicine sub-
mits an approved request for at least 
$3,000,000, and the amount appropriated 
exceeds $3,000,000, the Secretary awards 
no less than $3,000,000 to Morehouse 
School of Medicine and reduces the 
grants to the institutions described in 
§ 609.2(b)(1) through § 609.2(b)(5) as the 
Secretary considers appropriate, so 
that the sum of the approved grants 
equals the amount appropriated; and 

(4) If Morehouse School of Medicine 
submits an approved request for at 
least $3,000,000 and the amount appro-
priated does not exceed $3,000,000, 
Morehouse School of Medicine receives 
all the appropriated funds; and 

(b)(1) Any amount appropriated in ex-
cess of $12,000,000 shall be available for 
the purpose of making grants, in equal 
amounts not to exceed $500,000, to in-
stitutions or programs described in 
§ 609.2(b)(6) through § 609.2(b)(16); and 

(2) If any funds remain, the Secretary 
makes grants to institutions or pro-
grams described in § 609.2(b)(1) through 
§ 609.2(b)(16). 

(Authority: 20 U.S.C. 1063b) 

Subpart E—What Conditions Must 
a Grantee Meet? 

§ 609.40 What are the matching re-
quirements? 

If an institution receives a grant in 
excess of $500,000, it must spend non- 
Federal funds to meet the cost of at 
least 50 percent of the activities ap-
proved in its application. 

(Authority: 20 U.S.C. 1063b) 

§ 609.41 What are allowable costs and 
what are the limitations on allow-
able costs? 

(a) Allowable costs. Except as provided 
in paragraphs (b) and (c) of this sec-
tion, a grantee may expend grant funds 
for activities that are reasonably re-
lated to carrying out the allowable ac-
tivities included in its approved appli-
cation. 

(b) Supplement and not supplant. A 
grantee shall use grant funds so that 
they supplement, and to the extent 
practical, increase the funds that 
would otherwise be available for the 
activities to be carried out under the 
grant, and in no case supplant those 
funds. 

(c) Limitations on allowable costs. A 
grantee may not— 

(1) Spend more than fifty percent of 
its grant award in each fiscal year for 
costs relating to constructing or main-
taining a classroom, library, labora-
tory, or other instructional facility; 
and 

(2) Use an indirect cost rate to deter-
mine allowable costs under its grant. 

(Authority: 20 U.S.C. 1062, 1063b, and 1066) 

§ 609.42 What are the audit and repay-
ment requirements? 

(a)(1) A grantee shall provide for the 
conduct of a compliance and financial 
audit of any funds it receives under 
this part by a qualified, independent 
organization or person in accordance 
with the Standards for Audit of Gov-
ernmental Organizations, Programs, 
Activities, and Functions, 1981 revi-
sion, established by the Comptroller 
General of the United States. This pub-
lication is available from the Super-
intendent of Documents, U.S. Govern-
ment Printing Office. 
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(2) The grantee shall have an audit 
conducted at least once every two 
years, covering the period since the 
previous audit, and the grantee shall 
submit the audit to the Secretary. 

(3) If a grantee is audited under chap-
ter 75 of title 31 of the United States 
Code, the Secretary considers that 
audit to satisfy the requirements of 
paragraph (a)(1) of this section. 

(b) An institution awarded a grant 
under this part must submit to the De-
partment of Education Inspector Gen-
eral three copies of the audit required 
in paragraph (a) of this section within 
six months after completion of the 
audit. 

(c) Any individual or firm conducting 
an audit described in this section shall 
give the Department of Education’s In-
spector General access to records or 
other documents necessary to review 
the results of the audit. 

(d) A grantee shall repay to the 
Treasury of the United States any 
grant funds it received that it did not 
expend or use to carry out the allow-
able activities included in its approved 
application within ten years following 
the date of the initial grant it received 
under this part. 

(Authority: 20 U.S.C. 1063a) 

§ 609.43 Under what conditions does 
the Secretary terminate a grant? 

The Secretary terminates any grant 
under which funds were not expended if 
an institution loses— 

(a) Its accredited status; or 
(b) Its legal authority in the State in 

which it is located. 

(Authority: 20 U.S.C. 1063a) 

PART 611—TEACHER QUALITY EN-
HANCEMENT GRANTS PRO-
GRAM 

Subpart A—General Provisions 

Sec. 
611.1 What definitions apply to the Teacher 

Quality Enhancement Grants Program? 
611.2 What management plan must be in-

cluded in a Teacher Quality Enhance-
ment Grants Program application? 

611.3 What procedures does the Secretary 
use to award a grant? 

Subpart B—State Grants Program 

611.11 What are the program’s general selec-
tion criteria? 

611.12 What additional selection criteria are 
used for an application proposing teacher 
recruitment activities? 

611.13 What competitive preference doe the 
Secretary provide? 

Subpart C—Partnership Grants Program 

611.21 What are the program’s selection cri-
teria for pre-applications? 

611.22 What additional selection criteria are 
used for pre-application that proposes 
teacher recruitment activities? 

611.23 What are the program’s general selec-
tion criteria for full applications? 

611.24 What additional selection criteria are 
used for a full application that proposes 
teacher recruitment activities? 

611.25 What competitive preference does the 
Secretary provide? 

Subpart D—Teacher Recruitment Grants 
Program 

611.31 What are the program’s selection cri-
teria for pre-applications? 

611.32 What are the program’s general selec-
tion criteria? 

Subpart E—Scholarships 

611.41 Under what circumstances may an in-
dividual receive a scholarship of program 
funds to attend a teacher training pro-
gram? 

611.42 How does the Secretary calculate the 
period of the scholarship recipient’s serv-
ice obligation? 

611.43 What are the consequences of a schol-
arship recipient’s failure to meet the 
service obligation? 

611.44 Under what circumstances may the 
Secretary defer a scholarship recipient’s 
service obligation? 

611.45 Under what circumstances does the 
Secretary discharge a scholarship recipi-
ent’s obligation to repay for failure to 
meet the service obligation? 

611.46 What are a scholarship recipient’s re-
porting responsibilities upon graduation 
from the teacher preparation program? 

611.47 What are a scholarship recipient’s re-
porting responsibilities upon the close of 
the LEA’s academic year? 

611.48 What are a scholarship recipient’s re-
porting responsibilities upon failure to 
graduate or withdrawal of scholarship 
support? 

611.49 What are a grantee’s responsibilities 
for implementing the scholarship re-
quirements before awarding a scholar-
ship? 

611.50 What are a grantee’s reporting re-
sponsibilities? 
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611.51 How does a grantee ensure that a 
scholarship recipient understands the 
terms and conditions of the scholarship 
before the recipient leaves the teacher 
preparation program? 

611.52 What are a grantee’s programmatic 
responsibilities for ensuring that schol-
arship recipients become successful 
teachers in high-need schools? 

Subpart F—Other Grant Conditions 

611.61 What is the maximum indirect cost 
rate that applies to a recipient’s use of 
program funds? 

611.62 What are a grantee’s matching re-
quirements? 

AUTHORITY: 20 U.S.C. 1021 et seq. and 1024(e), 
unless otherwise noted. 

SOURCE: 65 FR 1782, Jan. 12, 2000, unless 
otherwise noted. 

Subpart A—General Provisions 
§ 611.1 What definitions apply to the 

Teacher Quality Enhancement 
Grants Program? 

The following definitions apply to 
this part: 

High-need local educational agency 
(LEA) means an LEA that meets one of 
the following definitions: 

(1) An LEA with at least one school— 
(i) In which 50 percent or more of the 

enrolled students are eligible for free 
and reduced lunch subsidies; or 

(ii) That otherwise is eligible, with-
out receipt of a waiver, to operate as a 
schoolwide program under Title I of 
the Elementary and Secondary Edu-
cation Act. 

(2) An LEA that has one school 
where— 

(i) More than 34 percent of academic 
classroom teachers overall (across all 
academic subjects) do not have a 
major, minor, or significant course 
work in their main assignment field; or 

(ii) More than 34 percent of the main 
assignment faculty in two of the core- 
subject departments do not have a 
major, minor, or significant work in 
their main assigned field. 

(3) An LEA that serves a school 
whose attrition rate among classroom 
teachers was 15 percent or more over 
the last three school years. 

High-need school means an elemen-
tary, middle, or secondary school oper-
ated by a high-need LEA in which the 
school’s students or teaching staff 

meet the elements in paragraphs (1), 
(2), or (3) of the definition of a high- 
need LEA. 

Main assignment field means the aca-
demic field in which teachers have the 
largest percentage of their classes. 

Significant course work means four or 
more college-or graduate-level courses 
in the content area. 

(Authority: 20 U.S.C. 1024(e)) 

§ 611.2 What management plan must 
be included in a Teacher Quality 
Enhancement Grants Program ap-
plication? 

(a) In addition to a description of the 
proposed multiyear project, timeline, 
and budget information required by 34 
CFR 75.112 and 75.117 and other applica-
ble law, an applicant for a grant under 
this part must submit with its applica-
tion under paragraphs (a)(1), 
(a)(2)(i)(B), (a)(2)(ii), (a)(3)(i)(B), or 
(a)(3)(ii) of § 611.3, as appropriate, a 
management plan that includes a pro-
posed multiyear workplan. 

(b) At a minimum, this workplan 
must identify, for each year of the 
project— 

(1) The project’s overall objectives; 
(2) Activities that the applicant pro-

poses to implement to promote each 
project objective; 

(3) Benchmarks and timelines for 
conducting project activities and 
achieving the project’s objectives; 

(4) The individual who will conduct 
and coordinate these activities; 

(5) Measurable outcomes that are 
tied to each project objective, and the 
evidence by which success in achieving 
these objectives will be measured; and 

(6) Any other information that the 
Secretary may require. 

(c)(1) In any application for a grant 
that is submitted on behalf of a part-
nership, the workplan also must iden-
tify which partner will be responsible 
for which activities. 

(2) In any application for a grant that 
is submitted on behalf of a State, the 
workplan must identify which entities 
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in the State will be responsible for 
which activities. 

(Approved by the Office of Management and 
Budget under control number 1840–0007) 

(Authority: 20 U.S.C. 1021 et seq.) 

[65 FR 19609, Apr. 11, 2000, as amended at 70 
FR 13374, Mar. 21, 2005] 

§ 611.3 What procedures does the Sec-
retary use to award a grant? 

The Secretary uses the selection pro-
cedures in 34 CFR 75.200 through 75.222 
except that— 

(a) Application procedures for each pro-
gram. (1) For the State Grants Pro-
gram, the Secretary evaluates applica-
tions for new grants on the basis of the 
selection criteria and competitive pref-
erence contained in §§ 611.11 through 
611.13. 

(2) For the Partnership Grants Pro-
gram, the Secretary may use a two- 
stage application process to determine 
which applications to fund. 

(i) If the Secretary uses a two-stage 
application process, the Secretary 
uses— 

(A) The selection criteria in §§ 611.21 
through 611.22 to evaluate pre-applica-
tions submitted for new grants, and to 
determine those applicants to invite to 
submit full program applications; and 

(B) For those applicants invited to 
submit full applications, the selection 
criteria and competitive preference in 
§§ 611.23 through 611.25 to evaluate the 
full program applications. 

(ii) If the Secretary does not use a 
two-stage application process, the Sec-
retary uses the selection criteria and 
competitive preference in §§ 611.23 
through 611.25 to evaluate applications. 

(3) For the Teacher Recruitment 
Grants Program, the Secretary may 
use a two-stage application process to 
determine which applications to fund. 

(i) If the Secretary uses a two-stage 
application process, the Secretary 
uses— 

(A) The selection criteria in § 611.31 
to evaluate pre-applications submitted 
for new grants, and to determine those 
applicants to invite to submit full pro-
gram applications; and 

(B) For those applicants invited to 
submit full applications, the selection 
criteria in § 611.32 to evaluate the full 
program applications. 

(ii) If the Secretary does not use a 
two-stage application process, the Sec-
retary uses the selection criteria in 
§ 611.32 to evaluate applications. 

(b) Required budgets in pre-applica-
tions. An applicant that submits a pre- 
application for a Partnership Program 
or Teacher Recruitment Program grant 
under paragraphs (a)(2)(i)(A) and 
(a)(3)(i)(A) must also submit any budg-
etary information that the Secretary 
may require in the program application 
package. 

(c) Tie-breaking procedures. In the 
event that two or more applicants are 
ranked equally for the last available 
award under any program, the Sec-
retary selects the applicant whose ac-
tivities will focus (or have most im-
pact) on LEAs and schools located in 
one (or more) of the Nation’s Empower-
ment Zones and Enterprise Commu-
nities. 

(Approved by the Office of Management and 
Budget under control number 1840–0007) 

(Authority: 20 U.S.C. 1021 et seq.) 

[65 FR 19609, Apr. 11, 2000, as amended at 70 
FR 13374, Mar. 21, 2005] 

Subpart B—State Grants Program 

SOURCE: 65 FR 19610, Apr. 11, 2000, unless 
otherwise noted. 

§ 611.11 What are the program’s gen-
eral selection criteria? 

In evaluating the quality of applica-
tions, the Secretary uses the following 
selection criteria. 

(a) Quality of project design. (1) The 
Secretary considers the quality of the 
project design. 

(2) In determining the quality of the 
project design, the Secretary considers 
the extent to which— 

(i) The project design will result in 
systemic change in the way that all 
new teachers are prepared, and in-
cludes partners from all levels of the 
education system; 

(ii) The Governor and other relevant 
executive and legislative branch offi-
cials, the K–16 education system or sys-
tems, and the business community are 
directly involved in and committed to 
supporting the proposed activities; 
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(iii) Project goals and performance 
objectives are clear, measurable out-
comes are specified, and a feasible plan 
is presented for meeting them; 

(iv) The project is likely to initiate 
or enhance and supplement systemic 
State reforms in one or more of the fol-
lowing areas: teacher recruitment, 
preparation, licensing, and certifi-
cation; 

(v) The applicant will ensure that a 
diversity of perspectives is incor-
porated into operation of the project, 
including those of parents, teachers, 
employers, academic and professional 
groups, and other appropriate entities; 
and 

(vi) The project design is based on up- 
to-date knowledge from research and 
effective practice. 

(b) Significance. (1) The Secretary 
considers the significance of the 
project. 

(2) In determining the significance of 
the project, the Secretary considers 
the extent to which— 

(i) The project involves the develop-
ment or demonstration of promising 
new strategies or exceptional ap-
proaches in the way new teachers are 
recruited, prepared, certified, and li-
censed; 

(ii) Project outcomes lead directly to 
improvements in teaching quality and 
student achievement as measured 
against rigorous academic standards; 

(iii) The State is committed to insti-
tutionalize the project after federal 
funding ends; and 

(iv) Project strategies, methods, and 
accomplishments are replicable, there-
by permitting other States to benefit 
from them. 

(c) Quality of resources. (1) The Sec-
retary considers the quality of the 
project’s resources. 

(2) In determining the quality of the 
project resources, the Secretary con-
siders the extent to which— 

(i) Support available to the project, 
including personnel, equipment, sup-
plies, and other resources, is sufficient 
to ensure a successful project; 

(ii) Budgeted costs are reasonable 
and justified in relation to the design, 
outcomes, and potential significance of 
the project; and 

(iii) The applicant’s matching share 
of the budgeted costs demonstrates a 

significant commitment to successful 
completion of the project and to 
project continuation after federal fund-
ing ends. 

(d) Quality of management plan. (1) 
The Secretary considers the quality of 
the project’s management plan. 

(2) In determining the quality of the 
management plan, the Secretary con-
siders the following factors: 

(i) The extent to which the manage-
ment plan, including the workplan, is 
designed to achieve goals and objec-
tives of the project, and includes clear-
ly defined activities, responsibilities, 
timelines, milestones, and measurable 
outcomes for accomplishing project 
tasks. 

(ii) The adequacy of procedures to en-
sure feedback and continuous improve-
ments in the operation of the project. 

(iii) The qualifications, including 
training and experience, of key per-
sonnel charged with implementing the 
project successfully. 

(Approved by the Office of Management and 
Budget under control number 1840–0007) 

(Authority: 20 U.S.C. 1021 et seq.) 

§ 611.12 What additional selection cri-
teria are used for an application 
proposing teacher recruitment ac-
tivities? 

In reviewing applications that pro-
pose to undertake teacher recruitment 
activities, the Secretary also considers 
the following selection criteria: 

(a) In addition to the elements con-
tained in § 611.11(a) (Quality of project 
design), the Secretary considers the ex-
tent to which the project addresses— 

(1) Systemic changes in the ways 
that new teachers are to be recruited, 
supported and prepared; and 

(2) Systemic efforts to recruit, sup-
port, and prepare prospective teachers 
from disadvantaged and other under-
represented backgrounds. 

(b) In addition to the elements con-
tained in § 611.11(b) (Significance), the 
Secretary considers the applicant’s 
commitment to continue recruitment 
activities, scholarship assistance, and 
preparation and support of additional 
cohorts of new teachers after funding 
under this part ends. 

(c) In addition to the elements con-
tained in § 611.11(c) (Quality of re-
sources), the Secretary considers the 
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impact of the project on high-need 
LEAs and high-need schools based 
upon— 

(1) The amount of scholarship assist-
ance the project will provide students 
from federal and non-federal funds; 

(2) The number of students who will 
receive scholarships; and 

(3) How those students receiving 
scholarships will benefit from high- 
quality teacher preparation and an ef-
fective support system during their 
first three years of teaching. 

(Approved by the Office of Management and 
Budget under control number 1840–0007) 

(Authority: 20 U.S.C. 1021 et seq.) 

§ 611.13 What competitive preference 
does the Secretary provide? 

The Secretary provides a competitive 
preference on the basis of how well the 
State’s proposed activities in any one 
or more of the following statutory pri-
orities are likely to yield successful 
and sustained results: 

(a) Initiatives to reform State teach-
er licensure and certification require-
ments so that current and future 
teachers possess strong teaching skills 
and academic content knowledge in the 
subject areas in which they will be cer-
tified or licensed to teach. 

(b) Innovative reforms to hold higher 
education institutions with teacher 
preparation programs accountable for 
preparing teachers who are highly com-
petent in the academic content areas 
and have strong teaching skills. 

(c) Innovative efforts to reduce the 
shortage (including the high turnover) 
of highly competent teachers in high- 
poverty urban and rural areas. 

(Approved by the Office of Management and 
Budget under control number 1840–0007) 

(Authority: 20 U.S.C. 1021 et seq.) 

Subpart C—Partnership Grants 
Program 

SOURCE: 65 FR 19611, Apr. 11, 2000, unless 
otherwise noted. 

§ 611.21 What are the program’s selec-
tion criteria for pre-applications? 

In evaluating the quality of pre-ap-
plications, the Secretary uses the fol-
lowing selection criteria. 

(a) Project goals and objectives. (1) The 
Secretary considers the goals and ob-
jectives of the project design. 

(2) In determining the quality of the 
project goals and objectives, the Sec-
retary considers the following factors: 

(i) The extent to which the partner-
ship’s vision will produce significant 
and sustainable improvements in 
teacher education. 

(ii) The needs the partnership will ad-
dress. 

(iii) How the partnership and its ac-
tivities would be sustained once federal 
support ends. 

(b) Partnering commitment. (1) The 
Secretary considers the partnering 
commitment embodied in the project. 

(2) In determining the quality of the 
partnering commitment, the Secretary 
considers the following factors: 

(i) Evidence of how well the partner-
ship would be able to accomplish objec-
tives working together that its indi-
vidual members could not accomplish 
working separately. 

(ii) The significance of the roles 
given to each principal partner in im-
plementing project activities. 

(c) Quality and comprehensiveness of 
key project components. (1) The Sec-
retary considers the quality and com-
prehensiveness of key project compo-
nents in the process of preparing new 
teachers. 

(2) In determining the quality and 
comprehensiveness of key project com-
ponents in the process of preparing new 
teachers, the Secretary considers the 
extent to which— 

(i) Specific activities are designed 
and would be implemented to ensure 
that students preparing to be teachers 
are adequately prepared, including ac-
tivities designed to ensure that they 
have improved content knowledge, are 
able to use technology effectively to 
promote instruction, and participate in 
extensive, supervised clinical experi-
ences; 

(ii) Specific activities are designed 
and would be implemented to ensure 
adequate support for those who have 
completed the teacher preparation pro-
gram during their first years as teach-
ers; and 

(iii) The project design reflects up-to- 
date knowledge from research and ef-
fective practice. 
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(d) Specific project outcomes. (1) The 
Secretary considers the specific out-
comes the project would produce in the 
preparation of new teachers. 

(2) In determining the specific out-
comes the project would produce in the 
preparation of new teachers, the Sec-
retary considers the following factors: 

(i) The extent to which important as-
pects of the partnership’s existing 
teacher preparation system would 
change. 

(ii) The way in which the project 
would demonstrate success using high- 
quality performance measures. 

(Approved by the Office of Management and 
Budget under control number 1840–0007) 

(Authority: 20 U.S.C. 1021 et seq.) 

§ 611.22 What additional selection cri-
teria are used for a pre-application 
that proposes teacher recruitment 
activities? 

In reviewing pre-applications that 
propose to undertake teacher recruit-
ment activities, the Secretary also 
considers the following selection cri-
teria: 

(a) In addition to the elements con-
tained in § 611.21(a) (Project goals and 
objectives), the Secretary considers the 
extent to which— 

(1) The partnership’s vision responds 
to LEA needs for a diverse and high 
quality teaching force, and will lead to 
reduced teacher shortages in these 
high-need LEAs; and 

(2) The partnership will sustain its 
work after federal funding has ended by 
recruiting, providing scholarship as-
sistance, training and supporting addi-
tional cohorts of new teachers. 

(b) In addition to the elements con-
tained in § 611.21(c) (Quality and com-
prehensiveness of key project compo-
nents), the Secretary considers the ex-
tent to which the project will— 

(1) Significantly improve recruit-
ment of new students, including those 
from disadvantaged and other under-
represented backgrounds; and 

(2) Provide scholarship assistance 
and adequate training to preservice 
students, as well as induction support 
for those who become teachers after 
graduating from the teacher prepara-
tion program. 

(c) In addition to the elements con-
tained in § 611.21(d) (Specific project 

outcomes), the Secretary considers the 
extent to which the project addresses 
the number of new teachers to be pro-
duced and their ability to teach effec-
tively in high-need schools. 

(Approved by the Office of Management and 
Budget under control number 1840–0007) 

(Authority: 20 U.S.C. 1021 et seq.) 

§ 611.23 What are the program’s gen-
eral selection criteria for full appli-
cations? 

In evaluating the quality of applica-
tions, the Secretary uses the following 
selection criteria. 

(a) Quality of project design. (1) The 
Secretary considers the quality of the 
project design. 

(2) In determining the quality of the 
project design, the Secretary considers 
the following factors: 

(i) The extent of evidence of institu-
tion-wide commitment to high quality 
teacher preparation that includes sig-
nificant policy and practice changes 
supported by key leaders, and which re-
sult in permanent changes to ensure 
that preparing teachers is a central 
mission of the entire university. 

(ii) The extent to which the partner-
ship creates and sustains collaborative 
mechanisms to integrate professional 
teaching skills, including skills in the 
use of technology in the classroom, 
with strong academic content from the 
arts and sciences. 

(iii) The extent of well-designed and 
extensive preservice clinical experi-
ences for students, including men-
toring and other forms of support, im-
plemented through collaboration be-
tween the K–12 and higher education 
partners. 

(iv) Whether a well-planned, system-
atic induction program is established 
for new teachers to increase their 
chances of being successful in high- 
need schools. 

(v) The strength of linkages within 
the partnership between higher edu-
cation and high-need schools or school 
districts so that all partners have im-
portant roles in project design, imple-
mentation, governance and evaluation. 

(vi) Whether the project design is 
based on up-to-date knowledge from re-
search and effective practice, espe-
cially on how students learn. 

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00271 Fmt 8010 Sfmt 8010 Y:\SGML\211134.XXX 211134



262 

34 CFR Ch. VI (7–1–07 Edition) § 611.24 

(b) Significance of project activities. (1) 
The Secretary considers the signifi-
cance of project activities. 

(2) In determining the significance of 
the project activities, the Secretary 
considers the following factors: 

(i) How well the project involves 
promising new strategies or excep-
tional approaches in the way new 
teachers are recruited, prepared and in-
ducted into the teaching profession. 

(ii) The extent to which project out-
comes include preparing teachers to 
teach to their State’s highest K–12 
standards, and are likely to result in 
improved K–12 student achievement. 

(iii) The extent to which the partner-
ship has specific plans to institu-
tionalize the project after federal fund-
ing ends. 

(iv) The extent to which the partner-
ship is committed to disseminating ef-
fective practices to others and is will-
ing to provide technical assistance 
about ways to improve teacher edu-
cation. 

(v) How well the partnership will in-
tegrate its activities with other edu-
cation reform efforts underway in the 
State or communities where the part-
ners are located, and will coordinate 
its work with local, State or federal 
teacher training, teacher recruitment, 
or professional development programs. 

(c) Quality of resources. (1) The Sec-
retary considers the quality of re-
sources of project activities. 

(2) In determining the quality of re-
sources, the Secretary considers the 
extent to which— 

(i) Support available to the project, 
including personnel, equipment, sup-
plies, and other resources, is sufficient 
to ensure a successful project; 

(ii) Budgeted costs are reasonable 
and justified in relation to the design, 
outcomes, and potential significance of 
the project; and 

(iii) The applicant’s matching share 
of the budgeted costs demonstrates a 
significant commitment to successful 
completion of the project and to 
project continuation after federal fund-
ing ends. 

(d) Quality of management plan. (1) 
The Secretary considers the quality of 
the management plan. 

(2) In determining the quality of the 
management plan, the Secretary con-
siders the following factors: 

(i) The extent to which the manage-
ment plan, including the work plan, is 
designed to achieve goals and objec-
tives of the project, and includes clear-
ly defined activities, responsibilities, 
timelines, milestones, and measurable 
outcomes for accomplishing project 
tasks. 

(ii) The extent to which the project 
has an effective, inclusive, and respon-
sive governance and decision-making 
structure that will permit all partners 
to participate in and benefit from 
project activities, and to use evalua-
tion results to ensure continuous im-
provements in the operations of the 
project. 

(iii) The qualifications, including 
training and experience, of key per-
sonnel charged with implementing the 
project successfully. 

(Approved by the Office of Management and 
Budget under control number 1840–0007) 

(Authority: 20 U.S.C. 1021 et seq.) 

§ 611.24 What additional selection cri-
teria are used for a full application 
that proposes teacher recruitment 
activities? 

In reviewing full applications that 
propose to undertake teacher recruit-
ment activities, the Secretary also 
considers the following selection cri-
teria: 

(a) In addition to the elements con-
tained in § 611.23(a) (Quality of project 
design), the Secretary considers the ex-
tent to which the project reflects— 

(1) A commitment to recruit, support 
and prepare additional well-qualified 
new teachers for high-need schools; 

(2) Appropriate academic and student 
support services; and 

(3) A comprehensive strategy for ad-
dressing shortages of well-qualified and 
well-trained teachers in high-need 
LEAs, especially teachers from dis-
advantaged and other underrepresented 
backgrounds. 

(b) In addition to the elements con-
tained in § 611.23(b) (Significance of 
project activities), the Secretary con-
siders the extent to which the project 
promotes the recruitment, scholarship 
assistance, preparation, and support of 
additional cohorts of new teachers. 
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(c) In addition to the elements con-
tained in § 611.23(c) (Quality of re-
sources), the Secretary considers the 
impact of the project on high-need 
LEAs and high-need schools based 
upon— 

(1) The amount of scholarship assist-
ance the project will provide students 
from federal and non-federal funds; 

(2) The number of students who will 
receive scholarships; and 

(3) How those students receiving 
scholarships will benefit from high- 
quality teacher preparation and an ef-
fective support system during their 
first three years of teaching. 

(Approved by the Office of Management and 
Budget under control number 1840–0007) 

(Authority: 20 U.S.C. 1021 et seq.) 

§ 611.25 What competitive preference 
does the Secretary provide? 

The Secretary provides a competitive 
preference on the basis of how well the 
project includes a significant role for 
private business in the design and im-
plementation of the project. 

(Approved by the Office of Management and 
Budget under control number 1840–0007) 

(Authority: 20 U.S.C. 1021 et seq.) 

Subpart D—Teacher Recruitment 
Grants Program 

SOURCE: 65 FR 19612, Apr. 11, 2000, unless 
otherwise noted. 

§ 611.31 What are the program’s selec-
tion criteria for pre-applications? 

In evaluating pre-applications, the 
Secretary considers the following cri-
teria: 

(a) Project goals and objectives. (1) The 
Secretary considers the goals and ob-
jectives of the project design. 

(2) In determining the quality of the 
project goals and objectives, the Sec-
retary considers how the partnership 
or State applicant intends to— 

(i) Produce significant and sustain-
able improvements in teacher recruit-
ment, preparation, and support; and 

(ii) Reduce teacher shortages in high- 
need LEAs and schools, and improve 
student achievement in the schools in 
which teachers who participate in its 
project will teach. 

(b) Partnership commitment. (1) The 
Secretary considers the partnering 
commitment embodied in the project. 

(2) In determining the quality of the 
partnering commitment, the Secretary 
considers the following factors: 

(i) What the partnership, or the State 
and its cooperating entities, can ac-
complish by working together that 
could not be achieved by working sepa-
rately. 

(ii) How the project proposed by the 
partnership or State is driven by the 
needs of LEA partners. 

(c) Quality of key project components. 
(1) The Secretary considers the quality 
of key project components. 

(2) In determining the quality of key 
project components, the Secretary con-
siders the following factors: 

(i) The extent to which the project 
would make significant and lasting 
systemic changes in how the applicant 
recruits, trains, and supports new 
teachers, and reflects knowledge 
gained from research and practice. 

(ii) The extent to which the project 
would be implemented in ways that 
significantly improve recruitment, 
scholarship assistance to preservice 
students, training, and induction sup-
port for new entrants into teaching. 

(d) Specific project outcomes. (1) The 
Secretary considers the specific out-
comes the project would produce in the 
recruitment, preparation, and place-
ment of new teachers. 

(2) In determining the specific out-
comes the project would produce in the 
recruitment, preparation, and place-
ment of new teachers, the Secretary 
considers the following factors: 

(i) The number of teachers to be pro-
duced and the quality of their prepara-
tion. 

(ii) The partnership’s or State’s com-
mitment to sustaining the work of the 
project after federal funding has ended 
by recruiting, providing scholarship as-
sistance, training, and supporting addi-
tional cohorts of new teachers. 

(Approved by the Office of Management and 
Budget under control number 1840–0007) 

(Authority: 20 U.S.C. 1021 et seq.) 
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§ 611.32 What are the program’s gen-
eral selection criteria? 

In evaluating the quality of full ap-
plications, the Secretary uses the fol-
lowing selection criteria. 

(a) Quality of the project design. (1) 
The Secretary considers the quality of 
the project design for ensuring that ac-
tivities to recruit and prepare new 
teachers are a central mission of the 
project. 

(2) In considering the quality of the 
project design for ensuring that activi-
ties to recruit and prepare new teach-
ers are a central mission of the project, 
the Secretary considers the extent to 
which the project design— 

(i) Shows evidence of institutional or 
(in the case of a State applicant) State- 
level commitment both to recruitment 
of additional new teachers, and to 
high-quality teacher preparation that 
includes significant policy and practice 
changes supported by key leaders and 
that result in permanent changes to 
current institutional practices; 

(ii) Creates and sustains collabo-
rative mechanisms to integrate profes-
sional teaching skills, including skills 
in the use of technology in the class-
room, with academic content provided 
by the school of arts and sciences; 

(iii) Includes well-designed academic 
and student support services as well as 
carefully planned and extensive 
preservice clinical experiences for stu-
dents, including mentoring and other 
forms of support, that are implemented 
through collaboration between the K– 
12 and higher education partners; 

(iv) Includes establishment of a well- 
planned, systematic induction program 
for new teachers that increases their 
chances of being successful in high- 
need schools; 

(v) Includes strong linkages among 
the partner institutions of higher edu-
cation and high-need schools and 
school districts (or, in the case of a 
State applicant, between the State and 
these entities in its project), so that all 
those who would implement the project 
have important roles in project design, 
implementation, governance, and eval-
uation; 

(vi) Responds to the shortages of 
well-qualified and well-trained teach-
ers in high-need school districts, espe-

cially from disadvantaged and other 
underrepresented backgrounds; and 

(vii) Is based on up-to-date knowl-
edge from research and effective prac-
tice. 

(b) Significance. (1) The Secretary 
considers the significance of the 
project. 

(2) In determining the significance of 
the project, the Secretary considers 
the extent to which— 

(i) The project involves promising 
new strategies or exceptional ap-
proaches in the way new teachers are 
recruited, prepared, and inducted into 
the teaching profession; 

(ii) Project outcomes include measur-
able improvements in teacher quality 
and in the number of well-prepared new 
teachers, that are likely to result in 
improved K–12 student achievement; 

(iii) The project will be institutional-
ized after federal funding ends, includ-
ing recruitment, scholarship assist-
ance, preparation, and support of addi-
tional cohorts of new teachers; 

(iv) The project will disseminate ef-
fective practices to others, and provide 
technical assistance about ways to im-
prove teacher recruitment and prepara-
tion; and 

(v) The project will integrate its ac-
tivities with other education reform 
activities underway in the State or 
communities in which the project is 
based, and will coordinate its work 
with local, State, and federal teacher 
recruitment, training, and professional 
development programs. 

(c) Quality of resources. (1) The Sec-
retary considers the quality of the 
project’s resources. 

(2) In determining the quality of the 
project’s resources, the Secretary con-
siders the extent to which— 

(i) The amount of support available 
to the project, including personnel, 
equipment, supplies, student scholar-
ship assistance, and other resources is 
sufficient to ensure a successful 
project. 

(ii) Budgeted costs are reasonable 
and justified in relation to the design, 
outcomes, and potential significance of 
the project. 

(iii) The applicant’s matching share 
of budgeted costs demonstrates a sig-
nificant commitment to successful 
completion of the project, and to 
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project continuation after federal fund-
ing ends. 

(d) Quality of management plan. (1) 
The Secretary considers the quality of 
the project’s management plan. 

(2) In determining the quality of the 
management plan, the Secretary con-
siders the following factors: 

(i) The extent to which the manage-
ment plan, including the workplan, is 
designed to achieve goals and objec-
tives of the project, and includes clear-
ly defined activities, responsibilities, 
timelines, milestones, and measurable 
outcomes for accomplishing project 
tasks. 

(ii) The extent to which the project 
has an effective, inclusive, and respon-
sive governance and decisionmaking 
structure that will permit all partners 
to participate in and benefit from 
project activities, and to use evalua-
tion results to continuously improve 
project operations. 

(iii) The qualifications, including 
training and experience, of key per-
sonnel charged with implementing the 
project successfully. 

(Approved by the Office of Management and 
Budget under control number 1840–0007) 

(Authority: 20 U.S.C. 1021 et seq.) 

Subpart E—Scholarships 
§ 611.41 Under what circumstances 

may an individual receive a schol-
arship of program funds to attend a 
teacher training program? 

(a) General: The service obligation. An 
individual, whom a grantee finds eligi-
ble to receive a scholarship funded 
under this part to attend a teacher 
preparation program, may receive the 
scholarship only after executing a 
binding agreement with the institution 
of higher education (IHE) offering the 
scholarship that, after completing the 
program, the individual will either— 

(1) Teach in a high-need school of a 
high-need LEA for a period of time 
equivalent to the period for which the 
individual receives the scholarship; or 

(2) Repay, as set forth in § 611.43, the 
Teacher Quality Enhancement Grant 
Program funds provided as a scholar-
ship. 

(b) Content of the scholarship agree-
ment. To implement the service-obliga-
tion requirement, the scholarship 

agreement must include terms, condi-
tions, and other information consistent 
with §§ 611.42–611.49 that the Secretary 
determines to be necessary. 

(Approved by the Office of Management and 
Budget under control number 1840–0753) 

(Authority: 20 U.S.C. 1024(e)) 

§ 611.42 How does the Secretary cal-
culate the period of the scholarship 
recipient’s service obligation? 

(a) Calculation of period of scholarship 
assistance. (1) The Secretary calculates 
the period of time for which a student 
received scholarship assistance on the 
basis of information provided by the 
grantee under § 611.50. 

(2) The period for which the recipient 
received scholarship assistance is the 
period during which an individual en-
rolled in the teacher preparation pro-
gram on a full-time basis, excluding 
the summer period, would have com-
pleted the same course of study. 

(b) Calculation of period needed to 
teach to meet the service obligation. (1) 
The period of the scholarship recipi-
ent’s service obligation is the period of 
the individual’s receipt of scholarship 
assistance as provided in paragraph (a) 
of this section. 

(2) The Secretary calculates the pe-
riod that a scholarship recipient must 
teach in a high-need school of a high- 
need LEA in order to fulfill his or her 
service obligation by— 

(i) Comparing the period in which the 
recipient received a scholarship as pro-
vided in paragraph (a) of this section 
with the information provided by the 
high-need LEA under §§ 611.46 and 611.47 
on the period the recipient has taught 
in one of its high-need schools; and 

(ii) Adjusting the period in which the 
recipient has taught in a high-need 
school to reflect the individual’s em-
ployment, if any, as a teacher on a 
part-time basis relative to classroom 
teachers the LEA employs on a full- 
time basis under the LEA’s standard 
yearly contract (excluding any summer 
or intersession period). 

(c) The Secretary adjusts the period 
of a scholarship recipient’s service ob-
ligation as provided in paragraph (b) of 
this section to reflect information the 
high-need LEA provides under §§ 611.46 
and 611.47 that the scholarship recipi-
ent also has taught in a high-need 
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school in a summer or intersession pe-
riod. 

(Approved by the Office of Management and 
Budget under control number 1840–0753) 

(Authority: 20 U.S.C. 1024(e)) 

§ 611.43 What are the consequences of 
a scholarship recipient’s failure to 
meet the service obligation? 

(a) Obligation to repay: General. (1) A 
scholarship recipient who does not ful-
fill his or her service obligation must— 

(i) Repay the Department the full 
amount of the scholarship, including 
the principal balance, accrued interest, 
and any collection costs charged under 
paragraphs (c) and (d) of this section; 
or 

(ii) Be discharged of any repayment 
obligation as provided in § 611.45. 

(2) Unless the service obligation is 
deferred as provided in § 611.44 or the 
repayment requirement is discharged, 
the obligation to repay the amount 
provided in paragraph (a)(1) of this sec-
tion begins six months after the date 
the recipient— 

(i) Completes the teacher training 
program without beginning to teach in 
a high-need school of a high-need LEA; 
or 

(ii) Is no longer enrolled in the teach-
er training program. 

(3) The Secretary determines whether 
a scholarship recipient has fulfilled the 
service obligation on the basis of infor-
mation that the Department receives 
as provided in §§ 611.46 and 611.47. 

(b) Obligation to Repay: Partial per-
formance of the service obligation. (1) A 
scholarship recipient who teaches in a 
high-need school of a high-need school 
district for less than the period of his 
or her service obligation must repay— 

(i) The amount of the scholarship 
that is proportional to the unmet por-
tion of the service obligation; 

(ii) Interest that accrues on this por-
tion of the scholarship beginning six 
months after the recipient’s graduation 
from the teacher preparation program; 
and 

(iii) Costs of collection, if any. 
(2) Unless the service obligation is 

deferred or the repayment requirement 
is discharged, the obligation to repay 
the amount provided in paragraph 
(b)(1) of this section begins six months 
after the date the recipient is no longer 

employed as a teacher in a high-need 
school of a high-need LEA. 

(c) Availability of payment schedule. (1) 
Upon request to the Secretary, the 
scholarship recipient may repay the 
scholarship and accrued interest ac-
cording to a payment schedule that the 
Secretary establishes. 

(2) A payment schedule must permit 
the full amount of the scholarship and 
accrued interest to be repaid within 
ten years. The minimum monthly pay-
ment is $50 unless a larger monthly 
payment is needed to enable the full 
amount that is due to be paid within 
this timeframe. 

(d) Interest. In accordance with 31 
U.S.C. 3717 and 34 CFR part 30, the Sec-
retary charges interest on the unpaid 
balance that the scholarship recipient 
owes. However, except as provided in 
§ 611.44(d), the Secretary does not 
charge interest for the period of time 
that precedes the date on which the 
scholarship recipient is required to 
begin repayment. 

(e) Failure to meet requirements. A 
scholarship recipient’s failure to sat-
isfy the requirements of §§ 611.42–611.48 
in a timely manner results in the re-
cipient being— 

(1) In non-compliance with the terms 
of the scholarship; 

(2) Liable for repayment of the schol-
arship and accrued interest; and 

(3) Subject to collection action. 
(f) Action by reason of default. The 

Secretary may take any action author-
ized by law to collect the amount of 
scholarship, accrued interest and col-
lection costs, if any, on which a schol-
arship recipient obligated to repay 
under this section has defaulted. This 
action includes, but is not limited to, 
filing a lawsuit against the recipient, 
reporting the default to national credit 
bureaus, and requesting the Internal 
Revenue Service to offset the recipi-
ent’s Federal income tax refund. 

(Approved by the Office of Management and 
Budget under control number 1840–0753) 

(Authority: 20 U.S.C. 1024(e)) 

[64 FR 42839, Aug. 6, 1999, as amended at 65 
FR 19613, Apr. 11, 2000] 
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§ 611.44 Under what circumstances 
may the Secretary defer a scholar-
ship recipient’s service obligation? 

(a) Upon written request, the Sec-
retary may defer a service obligation 
for a scholarship recipient who— 

(1) Has not begun teaching in a high- 
need school of a high-need LEA as re-
quired by § 611.41(a); or 

(2) Has begun teaching in a high-need 
school of a high-need LEA, and who re-
quests the deferment within six 
months of the date he or she no longer 
teaches in this school. 

(b) To obtain a deferment of the serv-
ice obligation, the recipient must pro-
vide the Secretary satisfactory infor-
mation of one or more of the following 
circumstances: 

(1) Serious physical or mental dis-
ability that prevents or substantially 
impairs the scholarship recipient’s em-
ployability as a teacher. 

(2) The scholarship recipient’s inabil-
ity, despite due diligence (for reasons 
that may include the failure to pass a 
required teacher certification or licen-
sure examination), to secure employ-
ment as a teacher in a high-need school 
of a high-need school LEA. 

(3) Membership in the armed forces of 
the United States on active duty for a 
period not to exceed three years. 

(4) Other extraordinary cir-
cumstances that the Secretary accepts. 

(c) Unless the Secretary determines 
otherwise— 

(1) A scholarship recipient must 
apply to renew a deferment of the serv-
ice obligation on a yearly basis; and 

(2) The recipient has 60 days from the 
end of the deferment period to begin 
teaching in a high-need school of a 
high-need LEA or become liable for re-
payment of the scholarship, any ac-
crued interest, and any costs of collec-
tion. 

(d)(1) As provided in § 611.43(a)(2), dur-
ing periods for which the Secretary de-
fers a scholarship recipient’s service 
obligation, the scholarship recipient 
does not have an obligation to repay 
the scholarship. However, interest con-
tinues to accrue on the amount of the 
scholarship. 

(2) If the scholarship recipient fulfills 
his or her service obligation after the 
end of the deferment, the Secretary 

waives the obligation to repay accrued 
interest. 

(Approved by the Office of Management and 
Budget under control number 1840–0753) 

(Authority: 20 U.S.C. 1024(e)) 

§ 611.45 Under what circumstances 
does the Secretary discharge a 
scholarship recipient’s obligation to 
repay for failure to meet the service 
obligation? 

(a) The Secretary discharges the obli-
gation of a scholarship recipient to 
repay the scholarship, interest, and 
any costs for failure to meet the serv-
ice obligation based on information ac-
ceptable to the Secretary of— 

(1) The recipient’s death; or 
(2) The total and permanent physical 

or mental disability of the recipient 
that prevents the individual from being 
employable as a classroom teacher. 

(b) Upon receipt of acceptable docu-
mentation and approval of the dis-
charge request, the Secretary returns 
to the scholarship recipient, or for a 
discharge based on death to the recipi-
ent’s estate, those payments received 
after the date the eligibility require-
ments for discharge were met. The Sec-
retary returns these payments whether 
they are received before or after the 
date the discharge was approved. 

(Approved by the Office of Management and 
Budget under control number 1840–0753) 

(Authority: 20 U.S.C. 1024(e)) 

§ 611.46 What are a scholarship recipi-
ent’s reporting responsibilities 
upon graduation from the teacher 
preparation program? 

(a) Within six months of graduating 
from a teacher preparation program, a 
scholarship recipient must either— 

(1) Have the LEA in which the recipi-
ent is employed as a teacher provide 
the Department information, which the 
Secretary may require, to confirm— 

(i) The home address, phone number, 
social security number, and other iden-
tifying information about the recipi-
ent; 

(ii) That he or she is teaching in a 
high-need school of a high-need LEA; 
and 

(iii) Whether the individual is teach-
ing full- or part-time and, if part-time, 
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the full-time equivalency of this teach-
ing compared to the LEA’s full-time 
teachers; 

(2) Provide the Department— 
(i) A notarized statement that the 

scholarship recipient has asked the 
LEA to provide the Department the in-
formation identified in paragraph (a)(1) 
of this section, including the name and 
telephone number of the LEA official 
to whom the request was made; and 

(ii) A copy of the information identi-
fied in paragraph (a)(1) of this section 
that the recipient has asked the LEA 
to provide to the Department; or 

(3) Provide the Department a current 
home address and telephone number, a 
work address and telephone number, 
the recipient’s social security number, 
and one of the following: 

(i) The required repayment of the 
scholarship. 

(ii) A request that the Secretary per-
mit the recipient to repay the scholar-
ship and accrued interest in install-
ments as permitted by § 611.43(c). 

(iii) A request that the Secretary 
defer the service obligation as per-
mitted by § 611.44. 

(b) If the recipient provides the De-
partment the information identified in 
paragraph (a)(1) of this section, the De-
partment accepts the information pro-
visionally, but the recipient retains re-
sponsibility for working to have the 
LEA submit the information. 

(Approved by the Office of Management and 
Budget under control number 1840–0753) 

(Authority: 20 U.S.C. 1024(e)) 

§ 611.47 What are a scholarship recipi-
ent’s reporting responsibilities 
upon the close of the LEA’s aca-
demic year? 

(a) At the close of the LEA’s aca-
demic year, a scholarship recipient 
whose LEA reports under § 611.46(a) 
that he or she is teaching in a high- 
need school of a high-need LEA must— 

(1) Have the LEA provide information 
to the Department, as the Secretary 
may require, that confirms the recipi-
ent’s actual employment status for the 
preceding period; or 

(2) Provide the Department— 
(i) A notarized statement that the 

scholarship recipient has asked the 
LEA to provide the Department the in-
formation identified in paragraph (a)(1) 

of this section, including the name and 
telephone number of the LEA official 
to whom the request was made; and 

(ii) A copy of the information identi-
fied in paragraph (a)(1) of this section 
that the recipient has asked the LEA 
to provide to the Department. 

(b) If the recipient provides the De-
partment the notarized statement and 
accompanying information identified 
in paragraph (a)(2) of this section, the 
Department accepts the information 
provisionally, but the recipient retains 
an ongoing responsibility for working 
to have the LEA submit the informa-
tion directly to the Department. 

(c) In subsequent school years, the 
recipient must have the LEA continue 
to provide information to the Depart-
ment on the recipient’s employment as 
the Secretary may require, until the 
Department notifies the recipient that 
the service obligation has been ful-
filled. The alternative procedures in 
paragraph (a)(2) of this section also 
apply in subsequent years. 

(d)(1) The Secretary provides a schol-
arship recipient with credit toward the 
service obligation for teaching in a 
high-need school of a high-need LEA 
during a summer or intersession period 
(for LEAs that operate year-round pro-
grams). 

(2) To receive this credit, the recipi-
ent must have the LEA at the end of 
the summer or intersession period pro-
vide information to the Department, as 
the Secretary may require, that con-
firms that the recipient has taught 
during this period in a high-need 
school. 

(Approved by the Office of Management and 
Budget under control number 1840–0753) 

(Authority: 20 U.S.C. 1024(e)) 

§ 611.48 What are a scholarship recipi-
ent’s reporting responsibilities 
upon failure to graduate or with-
drawal of scholarship support? 

(a)(1) Within six months of the date 
the scholarship recipient is no longer 
enrolled in the teacher training pro-
gram, or within six months of the 
IHE’s withdrawal of scholarship sup-
port for failure to maintain good aca-
demic standing, the recipient must 
submit to the Department— 

(i) The required repayment of the 
scholarship; 
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(ii) A request that the Secretary es-
tablish a binding schedule under which 
the recipient is obligated to repay the 
scholarship, accrued interest, and any 
costs of collection; or 

(iii) A request that the Secretary 
defer the service obligation as per-
mitted by § 611.44. 

(2) Upon review of the repayment or 
information provided under paragraph 
(a)(1) of this section, the Department 
notifies the recipient of the status of 
the recipient’s obligations and of any 
schedule under which the recipient 
must repay the scholarship. 

(b) Until the Secretary determines 
that the individual either has satisfied 
his or her service obligation or has re-
paid the full amount of the scholarship, 
accrued interest, and any costs, the re-
cipient also remains responsible for 
providing the Department— 

(1) The information identified in this 
part; and 

(2) A current home address and tele-
phone number, and a current work ad-
dress and work telephone number. 

(Approved by the Office of Management and 
Budget under control number 1840–0753) 

(Authority: 20 U.S.C. 1024(e)) 

§ 611.49 What are a grantee’s respon-
sibilities for implementing the 
scholarship requirements before 
awarding a scholarship? 

Before awarding scholarship assist-
ance with funds provided under this 
part to any student attending a teach-
er preparation program, a grantee 
must— 

(a) Ensure that the student under-
stands the terms and conditions that 
the Secretary has determined must be 
included in the scholarship agreement; 

(b) Have the student and the institu-
tion awarding the scholarship execute 
a scholarship agreement that contains 
these terms and conditions; and 

(c) Establish policies for— 
(1) The withdrawal of scholarship 

support for any student who does not 
remain in good academic standing; and 

(2) Determining when and if re-nego-
tiation of a student’s scholarship pack-

age over an extended period of time is 
appropriate. 

(Approved by the Office of Management and 
Budget under control number 1840–0753) 

(Authority: 20 U.S.C. 1024(e)) 

§ 611.50 What are a grantee’s reporting 
responsibilities? 

(a) Within 30 days of the beginning of 
the teacher preparation program’s aca-
demic term or within 30 days of the 
execution of any scholarship agree-
ment, whichever is later, the grantee 
must provide to the Department the 
following information: 

(1) The identity of each scholarship 
recipient. 

(2) The amount of the scholarship 
provided with program funds to each 
recipient. 

(3) The full-time equivalency, over 
each academic year, of each recipient’s 
enrollment in the teacher training pro-
gram for which he or she receives 
scholarship assistance. 

(4) Other information as the Sec-
retary may require. 

(b) Within 30 days of a scholarship re-
cipient’s graduation or withdrawal 
from the teacher preparation program, 
the grantee must provide to the De-
partment the following information: 

(1) The date of the recipient’s gradua-
tion or withdrawal. 

(2) The total amount of program 
funds the grantee awarded as a scholar-
ship to the recipient. 

(3) The original of any scholarship 
agreement executed by the scholarship 
recipient and the grantee (or its 
partnering IHE if the grantee is not an 
IHE) before the recipient was awarded 
a scholarship with program funds. 

(4) A statement of whether the insti-
tution has withdrawn scholarship sup-
port because of the recipient’s failure 
to maintain good academic standing. 

(5) Other information as the Sec-
retary may require. 

(Approved by the Office of Management and 
Budget under control number 1840–0753) 

(Authority: 20 U.S.C. 1024(e)) 
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§ 611.51 How does a grantee ensure 
that a scholarship recipient under-
stands the terms and conditions of 
the scholarship before the recipient 
leaves the teacher preparation pro-
gram? 

(a) An institution that provides a 
scholarship with funds provided under 
this part must conduct an exit con-
ference with each scholarship recipient 
before that individual leaves the insti-
tution. During the exit conference the 
institution must give the recipient a 
copy of any scholarship agreement the 
recipient has executed. 

(b) The institution also must review 
with the recipient the terms and condi-
tions of the scholarship, including— 

(1) The recipient’s service obligation; 
(2) How the recipient can confirm 

whether a school and LEA in which he 
or she would teach will satisfy the 
service obligation; 

(3) Information that the recipient 
will need to have the LEA provide to 
the Department to enable the Sec-
retary to confirm that the recipient is 
meeting the service obligation; 

(4) How the recipient may request a 
deferment of the service obligation, 
and information that the recipient 
should provide the Department in any 
deferment request; 

(5) The consequences of failing to 
meet the service obligation including, 
at a minimum, the amount of the re-
cipient’s potential indebtedness; the 
possible referral of the indebtedness to 
a collection firm, reporting it to a 
credit bureau, and litigation; and the 
availability of a monthly payment 
schedule; 

(6) The amount of scholarship assist-
ance and interest charges that the re-
cipient must repay for failing to meet 
the service obligation; and 

(7) The recipient’s responsibility to 
ensure that the Department has a 
home address and telephone number, 
and a work address and telephone num-
ber until the Secretary has determined 
that the recipient has fulfilled the 
service obligation or the recipient’s 
debt has been paid or discharged; and 

(8) The follow-up services that the in-
stitution will provide the student dur-
ing his or her first three years of teach-

ing in a high-need school of a high-need 
LEA. 

(Authority: 20 U.S.C. 1024(e)) 

§ 611.52 What are a grantee’s pro-
grammatic responsibilities for en-
suring that scholarship recipients 
become successful teachers in high- 
need schools? 

In implementing its approved 
project, the grantee must— 

(a) Provide scholarship recipients 
both before and after graduation with 
appropriate support services, including 
academic assistance, job counseling, 
placement assistance, and teaching 
support that will help to ensure that— 

(1) Upon graduation, scholarship re-
cipients are able to secure teaching po-
sitions in high-need schools of high- 
need LEAs; and 

(2) After beginning to teach in a 
high-need school of a high-need LEA, 
former scholarship recipients have ap-
propriate follow-up services and assist-
ance during their first three years of 
teaching; 

(b) Provide LEAs with which the 
grantees collaborate in teacher recruit-
ment activities with information and 
other assistance they need to recruit 
highly-qualified teachers effectively; 
and 

(c) Work with the high-need LEAs 
participating in its project to ensure 
that scholarship recipients are placed, 
to the extent possible, in highest-need 
schools of those LEAs. 

(Authority: 20 U.S.C. 1024(e)) 

Subpart F—Other Grant Conditions 

SOURCE: 65 FR 19614, Apr. 11, 2000, unless 
otherwise noted. 

§ 611.61 What is the maximum indirect 
cost rate that applies to a recipi-
ent’s use of program funds? 

Notwithstanding 34 CFR 75.560–75.562 
and 34 CFR 80.22, the maximum indi-
rect cost rate that any recipient of 
funds under the Teacher Quality En-
hancement Grants Program may use to 
charge indirect costs to these funds is 
the lesser of— 

(a) The rate established by the nego-
tiated indirect cost agreement; or 
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(b) Eight percent. 

(Authority: 20 U.S.C. 1021 et seq.) 

§ 611.62 What are a grantee’s matching 
requirements? 

(a)(1) Each State receiving a grant 
under the State Grants Program or 
Teacher Recruitment Grants Program 
must provide, from non-federal sources, 
an amount equal to 50 percent of the 
amount of the grant to carry out the 
activities supported by the grant. 

(2) The 50 percent match required by 
paragraph (a)(1) of this section must be 
made annually during the project pe-
riod, with respect to each grant award 
the State receives. 

(b) Each partnership receiving a 
grant under the Partnership Grant Pro-
gram or the Teacher Recruitment 
Grant Program must provide, from 
non-federal sources, an amount equal 
to— 

(1) 25 percent of the grant award for 
the first year of the grant; 

(2) 35 percent of the grant award for 
the second year of the grant; and 

(3) 50 percent of the grant award for 
each succeeding year of the grant. 

(c) The match from non-federal 
sources required by paragraphs (a) and 
(b) of this section may be made in cash 
or in kind. 

(Authority: 20 U.S.C. 1021 et seq.) 

PART 614—PREPARING TOMOR-
ROW’S TEACHERS TO USE TECH-
NOLOGY 

Sec. 
614.1 What is the purpose of the Preparing 

Tomorrow’s Teachers to Use Technology 
program? 

614.2 Who is eligible for an award? 
614.3 What regulations apply to this pro-

gram? 
614.4 Which member of the consortium must 

act as the lead applicant and fiscal 
agent? 

614.5 What are the matching requirements 
for the consortia? 

614.6 What is the maximum indirect cost 
rate for all consortium members and any 
cost-type contract? 

614.7 What prohibitions apply to the use of 
grant funds under this program? 

614.8 What is the significance of the dead-
line date for applications? 

AUTHORITY: 20 U.S.C. 6832, unless otherwise 
noted. 

SOURCE: 64 FR 72803, Dec. 28, 1999, unless 
otherwise noted. 

§ 614.1 What is the purpose of the Pre-
paring Tomorrow’s Teachers to Use 
Technology program? 

(a) This program provides grants to 
help future teachers become proficient 
in the use of modern learning tech-
nologies and to support training for 
pre-service teachers. 

(b) A grantee may not use funds 
under this program for in-service train-
ing or continuing education for cur-
rently certified teachers. 

(Authority: 20 U.S.C. 6832) 

§ 614.2 Who is eligible for an award? 
(a) Except as provided in paragraph 

(b) of this section, an eligible applicant 
is a consortium that includes at least 
two or more of the following: institu-
tions of higher education, schools of 
education, community colleges, State 
educational agencies, local educational 
agencies, private elementary or sec-
ondary schools, professional associa-
tions, foundations, museums, libraries, 
private sector businesses, public or pri-
vate nonprofit organizations, commu-
nity based organizations, or any other 
entities able to contribute to teacher 
preparation program reforms that 
produce technology-proficient teach-
ers. 

(b) At least one member of the con-
sortium must be a nonprofit entity. 

(Authority: 20 U.S.C. 6832) 

§ 614.3 What regulations apply to this 
program? 

The following regulations apply to 
Preparing Tomorrow’s Teachers to Use 
Technology: 

(a) The Education Department Gen-
eral Administrative Regulations 
(EDGAR) as follows: 

(1) 34 CFR part 74 (Administration of 
Grants and Agreements with Institu-
tions of Higher Education, Hospitals, 
and Other Nonprofit Organizations). 

(2) 34 CFR part 75 (Direct Grant Pro-
grams), except for § 75.102. 

(3) 34 CFR part 77 (Definitions that 
Apply to Department Regulations). 

(4) 34 CFR part 79 (Intergovernmental 
Review of Department of Education 
Programs and Activities). 
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(5) 34 CFR part 80 (Uniform Adminis-
trative Requirements for Grants and 
Cooperative Agreements to State and 
Local Governments). 

(6) 34 CFR part 81 (General Education 
Provisions Act—Enforcement). 

(7) 34 CFR part 82 (New Restrictions 
on Lobbying). 

(8) 34 CFR part 85 (Governmentwide 
Debarment and Suspension (Non-
procurement) and Governmentwide Re-
quirements for Drug-Free Workplace 
(Grants)). 

(9) 34 CFR part 86 (Drug-Free Schools 
and Campuses). 

(10) 34 CFR part 97 (Protection of 
Human Subjects). 

(11) 34 CFR part 98 (Student Rights in 
Research, Experimental Programs and 
Testing). 

(12) 34 CFR part 99 (Family Edu-
cational Rights and Privacy). 

(b) The regulations in this part 614. 

(Authority: 20 U.S.C. 6832) 

§ 614.4 Which member of the consor-
tium must act as the lead applicant 
and fiscal agent? 

(a) For purposes of 34 CFR 75.127, the 
lead applicant for the consortium must 
be a nonprofit member of the consor-
tium. 

(b) The lead applicant must serve as 
the fiscal agent. 

(Authority: 20 U.S.C. 6832) 

§ 614.5 What are the matching require-
ments for the consortia? 

A consortium must provide at least 
50 percent of the total project cost per 
budget period of the project using non- 
Federal funds. 

(Authority: 20 U.S.C. 6832) 

§ 614.6 What is the maximum indirect 
cost rate for all consortium mem-
bers and any cost-type contract? 

(a) The maximum indirect cost rate 
for all consortium partners and any 
cost-type contract made under these 
grants is eight percent of a modified 
total direct cost base or the partner’s 
negotiated indirect cost rate, which-
ever rate is lower. 

(b) For purposes of this section, a 
modified total direct cost base is total 
direct costs less stipends, tuition, and 

related fees, and capital expenditures 
of $5,000 or more. 

(c) Indirect costs in excess of the 
maximum may not be— 

(1) Charged as direct costs by the 
grantee; 

(2) Used by the grantee to satisfy 
matching or cost sharing requirements; 
or 

(3) Charged by the grantee to another 
Federal award. 

(Authority: 20 U.S.C. 6832) 

§ 614.7 What prohibitions apply to the 
use of grant funds under this pro-
gram? 

Grant funds may not be used— 
(a) To recruit prospective teachers; 
(b) To support the cost of a prospec-

tive teacher’s education through any 
form of financial aid assistance includ-
ing scholarships, internships, or stu-
dent stipends; or 

(c) For in-service training or con-
tinuing education for currently cer-
tified teachers. 

(Authority: 20 U.S.C. 6832) 

§ 614.8 What is the significance of the 
deadline date for applications? 

Notwithstanding § 75.102 of this chap-
ter, an application for a grant under 
this program must be received by the 
deadline date that will be announced in 
a separate notice in the FEDERAL REG-
ISTER. 

(Authority: 20 U.S.C. 6832) 

PART 628—ENDOWMENT 
CHALLENGE GRANT PROGRAM 

Subpart A—General 

Sec. 
628.1 What are the purposes of the Endow-

ment Challenge Grant Program? 
628.2 Which institutions are eligible to 

apply for an endowment challenge grant? 
628.3 Under what conditions may an eligible 

institution designate a foundation as the 
recipient of an endowment challenge 
grant? 

628.4 What time limitations are placed on 
grantees applying for another grant? 

628.5 What regulations apply to the Endow-
ment Challenge Grant Program? 
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628.6 What definitions apply to the Endow-
ment Challenge Grant Program? 

Subpart B—What Type of Grant Does the 
Secretary Award Under the Endow-
ment Challenge Grant Program? 

628.10 What are the characteristics of an en-
dowment challenge grant? 

Subpart C—How Does an Eligible Institution 
Apply for an Endowment Challenge 
Grant? 

628.20 What shall an applicant include in an 
application for an endowment challenge 
grant? 

Subpart D—How Does the Secretary Award 
an Endowment Challenge Grant? 

628.30 How does the Secretary evaluate an 
application for an endowment challenge 
grant? 

628.31 What selection criteria does the Sec-
retary use in evaluating an application 
for an endowment challenge grant? 

628.32 What funding priorities does the Sec-
retary use in evaluating an application 
for an endowment challenge grant? 

Subpart E—What Conditions Must a Grant-
ee Meet Under the Endowment Chal-
lenge Grant Program? 

628.40 What are the restrictions on the 
amount of an endowment challenge 
grant? 

628.41 What are the obligations of an insti-
tution that the Secretary selects to re-
ceive an endowment challenge grant? 

628.42 What may a grantee not use to match 
an endowment challenge grant? 

628.43 What investment standards shall a 
grantee follow? 

628.44 When and for what purpose may a 
grantee use the endowment fund corpus? 

628.45 How much endowment fund income 
may a grantee use and for what pur-
poses? 

628.46 How shall a grantee calculate the 
amount of endowment fund income that 
it may withdraw and spend? 

628.47 What shall a grantee record and re-
port? 

628.48 What happens if a grantee fails to ad-
minister the endowment challenge grant 
in accordance with applicable regula-
tions? 

AUTHORITY: 20 U.S.C. 1065, unless otherwise 
noted. 

SOURCE: 49 FR 28521, July 21, 1984, unless 
otherwise noted. 

Subpart A—General 

§ 628.1 What are the purposes of the 
Endowment Challenge Grant Pro-
gram? 

The Endowment Challenge Grant 
Program provides endowment chal-
lenge grants, which must be matched, 
to eligible institutions to— 

(a) Establish or increase endowment 
challenge funds; 

(b) Provide additional incentives to 
promote fund-raising activities; and 

(c) Foster increased independence 
and self-sufficiency at those institu-
tions. 

(Authority: 20 U.S.C. 1065) 

[49 FR 28521, July 21, 1984, as amended at 52 
FR 11258, Apr. 8, 1987; 58 FR 11163, Feb. 23, 
1993] 

§ 628.2 Which institutions are eligible 
to apply for an endowment chal-
lenge grant? 

An institution is eligible to apply for 
an endowment challenge grant if— 

(a) It qualifies as an eligible institu-
tion for the Strengthening Institutions 
Program under 34 CFR 607.2; 

(b) It qualifies as an eligible institu-
tion for the Strengthening Historically 
Black Colleges and Universities Pro-
gram under 34 CFR 608.2; 

(c) It would have qualified as an eli-
gible institution for the Strengthening 
Institutions Program if 34 CFR 
607.2(a)(3) referred to a postgraduate 
degree rather than a bachelor’s degree; 

(d) It would have qualified as an eli-
gible institution for the Strengthening 
Historically Black Colleges and Uni-
versities Program if 34 CFR 
608.2(a)(4)(i) referred to a postgraduate 
degree rather than a bachelor’s degree; 
or 

(e) It qualifies as an institution that 
makes a substantial contribution to 
graduate or postgraduate medical edu-
cational opportunities for minorities 
and the economically disadvantaged. 

(Authority: 20 U.S.C. 1065) 

[52 FR 36374, Sept. 28, 1987, as amended at 58 
FR 11163, Feb. 23, 1993] 
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§ 628.3 Under what conditions may an 
eligible institution designate a 
foundation as the recipient of an 
endowment challenge grant? 

An eligible institution may designate 
a foundation, which was established for 
the purpose of raising money for that 
institution, as the recipient of an en-
dowment challenge grant if— 

(a) The institution assures the Sec-
retary in its application that the foun-
dation is legally authorized to receive 
the endowment fund corpus and to ad-
minister the endowment fund in ac-
cordance with the regulations in this 
part; 

(b) The foundation agrees to admin-
ister the endowment fund in accord-
ance with the regulations in this part; 
and 

(c) The institution agrees to be liable 
for any violation by the foundation of 
any applicable regulation, including 
any violation resulting in monetary li-
ability. 

(Authority: 20 U.S.C. 1065) 

§ 628.4 What time limitations are 
placed on grantees applying for an-
other grant? 

(a) Except as provided in paragraphs 
(b) and (c) of this section, an institu-
tion that has received a grant under 
this part may apply for another grant 
under this part only after 10 fiscal 
years have elapsed following the fiscal 
year appropriation from which the in-
stitution’s grant was awarded (base fis-
cal year). 

(b) An institution that has received a 
grant under this part may apply for an-
other grant under this part after five 
fiscal years have elapsed following the 
base fiscal year if the appropriation for 
this part exceeds $20 million in any of 
those five fiscal years. 

(c) If an institution has received a 
grant under this part and the appro-
priation for this part exceeds $20 mil-
lion in any of the sixth through tenth 
fiscal years following the base fiscal 
year, the institution may apply for an-
other grant under this part in the fis-
cal year in which the appropriation ex-
ceeds $20 million, or any subsequent 
fiscal year. 

(Authority: 20 U.S.C. 1065) 

[58 FR 11163, Feb. 23, 1993] 

§ 628.5 What regulations apply to the 
Endowment Challenge Grant Pro-
gram? 

(a) The following regulations apply 
to the Endowment Challenge Grant 
Program: 

(1) The regulations in this part 628. 
(2)–(3) [Reserved] 
(b)(1) The Education Department 

General Administrative Regulations 
(EDGAR) as follows: 

(i) The regulations in 34 CFR 74.61(h), 
or 34 CFR 80.26 and the appendix to 34 
CFR part 80, as applicable. 

(ii) The regulations in 34 CFR 74.80, 
74.84, and 74.85. 

(iii) The regulations in 34 CFR 75.100 
through 75.102, and 75.217. 

(iv) 34 CFR part 79 (Intergovern-
mental Review of Department of Edu-
cation Programs and Activities). 

(2) Except as specifically indicated in 
paragraph (b)(1) of this section, the 
Education Department General Admin-
istrative Regulations do not apply. 

(Authority: 20 U.S.C. 1065) 

[49 FR 28521, July 21, 1984, as amended at 52 
FR 11258, Apr. 8, 1987; 52 FR 36375, Sept. 28, 
1987; 58 FR 11163, Feb. 23, 1993] 

§ 628.6 What definitions apply to the 
Endowment Challenge Grant Pro-
gram? 

The following definitions apply to 
the regulations in this part: 

Endowment fund means a fund which 
excludes real estate and which is estab-
lished by State law, by an institution, 
or by a foundation that is exempt from 
taxation and is maintained for the pur-
pose of generating income for the sup-
port of the institution. The principal or 
corpus of the fund may not be spent. 
‘‘Endowment fund’’ includes ‘‘quasi-en-
dowment fund’’. 

Endowment fund corpus means an 
amount equal to the endowment chal-
lenge grant or grants awarded under 
this part plus matching funds provided 
by the institution. 

Endowment fund income means an 
amount equal to the total value of the 
endowment fund established under the 
grant minus the endowment fund cor-
pus. 

Quasi-endowment fund means a fund 
which the governing board of an insti-
tution or foundation establishes to 
function as an endowment in that the 
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principal is to be retained and invested. 
However, the entire principal and in-
come may be spent at any time at the 
discretion of the governing board. 

(Authority: 20 U.S.C. 1065) 

[49 FR 28521, July 21, 1984, as amended at 52 
FR 11258, Apr. 8, 1987; 52 FR 36375, Sept. 28, 
1987; 58 FR 11163, Feb. 23, 1993] 

Subpart B—What Type of Grant 
Does the Secretary Award 
Under the Endowment Chal-
lenge Grant Program? 

§ 628.10 What are the characteristics 
of an endowment challenge grant? 

Each endowment challenge grant 
awarded by the Secretary under this 
part— 

(a) Must be matched by the institu-
tion receiving the grant with one dol-
lar of non-Federal funds for every two 
dollars of Federal grant funds; 

(b) Must be invested by the institu-
tion; and 

(c) Must have a duration of 20 years. 

(Authority: 20 U.S.C. 1065) 

[58 FR 11163, Feb. 23, 1993] 

Subpart C—How Does an Eligible 
Institution Apply for an En-
dowment Challenge Grant? 

§ 628.20 What shall an applicant in-
clude in an application for an en-
dowment challenge grant? 

An applicant shall include in its ap-
plication the amount of the endowment 
challenge grant it is requesting, a de-
scription of its short-term plan and 
long-term plan for raising and using 
endowment challenge grant funds, and 
information sufficient for the Sec-
retary to— 

(a) Evaluate the application under 
the selection criteria set forth in 
§ 628.31 and the priorities set forth in 
§ 628.32; and 

(b) Determine whether the applicant 
will administer the endowment chal-

lenge grant in accordance with the reg-
ulations in this part. 

(Approved by the Office of Management and 
Budget under control number 1840–0531) 

(Authority: 20 U.S.C. 1065) 

[49 FR 28521, July 21, 1984, as amended at 52 
FR 11258, Apr. 8, 1987; 58 FR 11163, Feb. 23, 
1993; 59 FR 46175, Sept. 7, 1994] 

Subpart D—How Does the Sec-
retary Award an Endowment 
Challenge Grant? 

§ 628.30 How does the Secretary evalu-
ate an application for an endow-
ment challenge grant? 

(a) In evaluating an application for 
an endowment challenge grant, the 
Secretary— 

(1) Judges the application using the 
selection criteria in § 628.31 and the pri-
orities in § 628.32; 

(2) Gives, for each criterion and pri-
ority, a score up to the maximum pos-
sible points in parentheses following 
the description of that criterion or pri-
ority; and 

(3) Gives up to 130 total points, 90 
points maximum for the criteria in 
§ 628.31, and 40 points maximum for the 
priorities in § 628.32. 

(b) In selecting recipients for grants, 
the Secretary follows the procedures in 
34 CFR 75.217(d) and (e) of the Edu-
cation Department General Adminis-
trative Regulations. 

(Authority: 20 U.S.C. 1065) 

[49 FR 28521, July 21, 1984, as amended at 52 
FR 11258, Apr. 8, 1987] 

§ 628.31 What selection criteria does 
the Secretary use in evaluating an 
application for an endowment chal-
lenge grant? 

In evaluating an application for an 
endowment challenge grant, the Sec-
retary uses the following three cri-
teria: 

(a) The Secretary measures the appli-
cant’s past efforts to build or maintain 
its existing endowment and quasi-en-
dowment funds by the dollar and rel-
ative increase in market value to the 
applicant’s existing endowment and 
quasi-endowment funds over the appli-
cant’s four fiscal years preceding the 
year of application using the formulas 
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set forth in paragraphs (a)(1) through 
(a)(5) of this section. 

(1) In measuring an applicant’s dollar 
increase in its endowment and quasi- 
endowment funds, the Secretary— 

(i) Subtracts from an amount equal 
to the market value of the applicant’s 
endowment and quasi-endowment funds 
at the end of the four-year period de-
scribed in paragraph (a) of this section 
an amount equal to the market value 
of the applicant’s endowment and 
quasi-endowment funds at the begin-
ning of that four-year period; and 

(ii) Divides the result obtained in 
paragraph (a)(1)(i) of this section by 
the applicant’s full-time equivalent en-
rollment at the end of the four-year pe-
riod. 

(2) The Secretary awards points on a 
sliding scale giving 10 points to appli-
cants with the highest dollar increase 
as calculated in paragraph (a)(1) of this 
section and no points to applicants 
with the lowest dollar increase. 

(3) In measuring an applicant’s rel-
ative increase in market value of its 
endowment and quasi-endowment 
funds, the Secretary— 

(i) Divides an amount equal to the 
market value of the applicant’s endow-
ment and quasi-endowment funds at 
the beginning of the four-year period 
described in paragraph (a) of this sec-
tion by the applicant’s full-time equiv-
alent enrollment at the end of the four- 
year period. 

(ii) Adds $50 to the amount obtained 
in paragraph (a)(3)(i) of this section. 

(iii) Divides the result obtained in 
paragraph (a)(1)(ii) of this section by 
the amount obtained in paragraph 
(a)(3)(ii) of this section. 

(4)(i) If the amount of endowment per 
full-time equivalent student under 
paragraph (a)(3)(i) of this section is $50 
or more, the Secretary awards points 
on a sliding scale giving 15 points to 
applicants with a relative increase of 
100 percent or more and no points to 

applicants that have had a relative de-
crease of more than 20 percent. 

(ii) If the amount of endowment per 
full-time equivalent student under 
paragraph (a)(3)(i) of this section is less 
than $50, the Secretary awards points 
on a sliding scale giving 15 points to 
applicants with a relative increase of 
100 percent or more and no points to 
applicants that have had no relative in-
crease. 

(5) In measuring the applicant’s past 
effort, the Secretary— 

(i) Excludes real estate from being 
considered as part of the applicant’s 
existing endowment or quasi-endow-
ment fund; and 

(ii) Includes an endowment or quasi- 
endowment fund operated by a founda-
tion if the foundation is tax-exempt 
and was established for the purpose of 
raising money for the institution. 

(b) The Secretary considers the de-
gree of proposed nongovernmental 
matching funds. (Total: 15 points max-
imum for the highest proposed percent-
age) 

(1) The Secretary measures the de-
gree to which an applicant proposes to 
match the grant with funds from 
sources other than a State or local gov-
ernment—giving up to 15 points to ap-
plicants proposing to obtain the largest 
percentage of matching funds from 
those nongovermental sources. 

(2) If an applicant is applying for an 
endowment challenge grant for the 
first time, the Secretary multiplies the 
maximum number of points (i.e., 15 
points) on this criterion times the fol-
lowing fraction: 

Amount of ma
nongovernmental sources

tching funds proposed from

Total proposed amount of matching funds
(3) If an applicant has previously re-

ceived an endowment challenge grant, 
the Secretary uses the following for-
mula in awarding points under this cri-
terion: 
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Amount of ma

matching f

tching
funds proposed from

 nongovernmental
sources

Total proposed
amount of

unds

Amount of matching funds
from nongovernmental
sources actually raised
under previous endow-
ment challenge grant

Amount of matching funds
proposed to be raised from
nongovernmental sources
under the previous endow-

ment challenge grant

15 points = Points on this criterion× ×

(c) The Secretary considers the need 
for an endowment challenge grant as 
measured by the applicant’s lack of re-
sources. 

(1) The Secretary gives up to 50 
points to applicants with the least re-
sources as measured, at the end of the 
applicant’s fiscal year preceding the 
year it applies for an endowment chal-
lenge grant, by revenue per full-time 
equivalent student it receives from the 
sum of the following— 

(i) Federal, State and local govern-
ment appropriations; 

(ii) Unrestricted Federal, State and 
local government grants and contracts; 

(iii) Eighty percent of tuition and 
fees; and 

(iv) Unrestricted and restricted ‘‘en-
dowment income’’. 

(2) In measuring the applicant’s re-
sources, the Secretary— 

(i) Defines the factors in paragraphs 
(c)(1)(i) through (iv) as they are defined 
in the Education Department Higher 
Education General Information Survey 
of Financial Statistics. 

(ii) Excludes real estate from being 
considered as part of the applicant’s 
existing endowment or quasi-endow-
ment fund. 

(Approved by the Office of Management and 
Budget under control number 1840–0531) 

(Authority: 20 U.S.C. 1065) 

[49 FR 28521, July 12, 1984, as amended at 49 
FR 37325, Sept. 21, 1984] 

§ 628.32 What funding priorities does 
the Secretary use in evaluating an 
application for an endowment chal-
lenge grant? 

In evaluating an endowment chal-
lenge grant application, the Secretary 
uses the following two priorities: 

(a) Recipient or former recipient of a 
grant under the Strengthening Institu-
tions, Special Needs, Hispanic-Serving In-
stitutions, Strengthening Historically 
Black Colleges and Universities, or 
Strengthening Historically Black Grad-
uate Institutions Program. (Total: 20 
points) The Secretary gives 20 points to 
each applicant who on October 1 of the 
fiscal year in which the applicant is ap-
plying for an endowment challenge 
grant is a current recipient of a plan-
ning or development grant, or was a re-
cipient of a planning or development 
grant within the five preceding fiscal 
years, under the Strengthening Institu-
tions, Special Needs, Hispanic-Serving 
Institutions, Strengthening Histori-
cally Black Colleges and Universities, 
or Strengthening Historically Black 
Graduate Institutions Program. 

(b) Need for an endowment challenge 
grant as measured by the lack of endow-
ment funds. (Total: 20 points) 

(1) The Secretary gives up to 20 total 
points to an applicant with the great-
est need for an endowment challenge 
grant under this part, as measured by 
the applicant’s lack of endowment 
funds. 

(2) The Secretary gives up to 20 
points to the applicant with the lowest 
market value, at the end of the appli-
cant’s fiscal year preceding the year it 
applies for an endowment challenge 
grant, of its existing endowment and 
quasi-endowment fund in relation to 
the number of full-time equivalent stu-
dents enrolled at the institution in the 
fall of the year preceding the year it 
applies for an endowment challenge 
grant. 

(3) In measuring the applicant’s need 
for an endowment challenge grant, the 
Secretary excludes real estate from 

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00287 Fmt 8010 Sfmt 8010 Y:\SGML\211134.XXX 211134 E
C

15
N

O
91

.0
22

<
/G

P
H

>



278 

34 CFR Ch. VI (7–1–07 Edition) § 628.40 

being considered as part of the appli-
cant’s existing endowment or quasi-en-
dowment fund. 

(Approved by the Office of Management and 
Budget under control number 1840–0531) 

(Authority: 20 U.S.C. 1065) 

[49 FR 28521, July 21, 1984, as amended at 52 
FR 11258, Apr. 8, 1987; 58 FR 11163, Feb. 23, 
1993; 59 FR 46175, Sept. 7, 1994] 

Subpart E—What Conditions Must 
a Grantee Meet Under the En-
dowment Challenge Grant 
Program? 

§ 628.40 What are the restrictions on 
the amount of an endowment chal-
lenge grant? 

(a) To receive an endowment chal-
lenge grant, an institution must raise 
at least $25,000 in matching funds and 
qualify for at least a $50,000 grant 
under paragraph (c) of this section. 

(b) If an institution obtains at least 
$25,000 in matching funds and raises all 
the nongovernmental funds it proposed 
to raise in its application, the institu-
tion may receive a grant equal to twice 
the amount of matching funds it raises 
up to— 

(1) $500,000 in any fiscal year in which 
the amount appropriated for the En-
dowment Challenge Grant Program is 
less than $15,000,000; 

(2) $1,000,000 in any fiscal year in 
which the amount appropriated for the 
Endowment Challenge Grant Program 
equals or exceeds $15,000,000 but is less 
than $25,000,000; or 

(3) $1,500,000 in any fiscal year in 
which the amount appropriated for the 
Endowment Challenge Grant Program 
equals or exceeds $25,000,000. 

(c) If an institution does not raise all 
the nongovernmental funds it proposes 
to raise in its application, the Sec-
retary reduces the institution’s grant 
by multiplying the grant amount re-
quested by the following fraction: 

A
nongovernmental sources divide
mount of matching funds raised from 

d by
Amount of matching funds proposed to
be raised from nongovernmental sources

(Authority: 20 U.S.C. 1065) 

[57 FR 11163, Feb. 23, 1993] 

§ 628.41 What are the obligations of an 
institution that the Secretary se-
lects to receive an endowment chal-
lenge grant? 

(a) An institution that the Secretary 
selects to receive an endowment chal-
lenge grant shall— 

(1) Enter into an agreement with the 
Secretary to administer the endow-
ment challenge grant; 

(2) Establish an endowment fund 
independent of any other endowment 
fund established by or for that institu-
tion; 

(3) Deposit its matching funds in the 
endowment fund established under this 
part; 

(4) Upon receipt, immediately deposit 
the grant funds into the endowment 
fund established under this part; and 

(5) Within fifteen working days after 
receiving the grant funds, invest the 
endowment fund corpus. 

(b) Before the Secretary disburses 
grant funds and not later than a date 
established by the Secretary through a 
notice in the FEDERAL REGISTER (which 
date may not be later than the earlier 
of the last day of availability of appro-
priations or eighteen months after an 
institution has been notified that it 
has been selected to receive a grant), 
an institution shall— 

(1) Match, with cash or low-risk secu-
rities, the endowment challenge grant 
funds to be received under this part; 

(2) Certify to the Secretary— 
(i) The source, kind and amount of 

the eligible matching funds; 
(ii) That the matching funds are eli-

gible under paragraph (b)(1) of this sec-
tion and § 628.42; and 

(3) Have a certified public accountant 
or other licensed public accountant, 
who is not an employee of the institu-
tion, certify that the data contained in 
the application is accurate. 

(c)(1) For the purpose of paragraph 
(b)(1) of this section, ‘‘cash’’ may in-
clude cash on hand, certificates of de-
posit and money market funds; and 

(2) A negotiable security, to be con-
sidered as part of the institution’s 
match— 

(i) Must be low-risk as required in 
§ 628.43; and 

(ii) Must be assessed at its market 
value as of the end of the trading day 
on the date the institution deposits the 
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security into the endowment fund es-
tablished under this part. 

(Approved by the Office of Management and 
Budget under control number 1840–0564) 

(Authority: 20 U.S.C. 1065) 

[49 FR 28521, July 21, 1984, as amended at 49 
FR 37325, Sept. 21, 1984; 52 FR 11258, Apr. 8, 
1987; 53 FR 49146, Dec. 6, 1988] 

§ 628.42 What may a grantee not use to 
match an endowment challenge 
grant? 

To match an endowment challenge 
grant, a grantee may not use— 

(a) A pledge of funds or securities; 
(b) Deferred gifts such as a charitable 

remainder annuity trust or unitrust; 
(c) Any Federal funds; 
(d) Any borrowed funds; or 
(e) The corpus or income of an en-

dowment fund or quasi-endowment 
fund existing at the closing date estab-
lished by the Secretary for submission 
of eligibility requests under the En-
dowment Challenge Grant Program. 
This includes the corpus or income of 
an endowment or quasi-endowment 
fund established by a foundation if the 
foundation is tax-exempt and was es-
tablished for the purpose of raising 
money for the institution. 

(Authority: 20 U.S.C. 1065) 

§ 628.43 What investment standards 
shall a grantee follow? 

(a) A grantee shall invest, for the du-
ration of the grant period, the endow-
ment fund established under this part 
in savings accounts or in low-risk secu-
rities in which a regulated insurance 
company may invest under the law of 
the State in which the institution is lo-
cated. 

(b) When investing the endowment 
fund, the grantee shall exercise the 
judgment and care, under the cir-
cumstances, that a person of prudence, 
discretion and intelligence would exer-
cise in the management of his or her 
own financial affairs. 

(c) An institution may invest its en-
dowment fund in savings accounts per-
mitted under paragraph (a) of this sec-
tion such as— 

(1) A federally insured bank savings 
account; 

(2) A comparable interest bearing ac-
count offered by a bank; or 

(3) A money market fund. 
(d) An institution may invest its en-

dowment fund in low-risk securities 
permitted under paragraph (a) of this 
section such as— 

(1) Certificates of deposit; 
(2) Mutual funds; 
(3) Stocks; or 
(4) Bonds. 
(e) An institution may not invest its 

endowment fund in real estate. 

(Authority: 20 U.S.C. 1065) 

§ 628.44 When and for what purposes 
may a grantee use the endowment 
fund corpus? 

(a)(1) During the grant period, a 
grantee may not withdraw or spend 
any part of the endowment fund cor-
pus. 

(2) If, during the grant period, a 
grantee withdraws or spends all or part 
of the endowment fund corpus, it must 
repay to the Secretary an amount 
equal of 50 percent of the amount with-
drawn or spent plus the income earned 
on that amount. 

(b) At the end of the grant period, the 
institution may use the endowment 
fund corpus for any educational pur-
pose. 

(Authority: 20 U.S.C. 1065) 

§ 628.45 How much endowment fund 
income may a grantee use and for 
what purposes? 

(a) During the endowment challenge 
grant period, a grantee— 

(1) May withdraw and spend up to 50 
percent of the total aggregate endow-
ment fund income earned prior to the 
date of expenditure; 

(2) May spend the endowment fund 
income for— 

(i) Costs necessary to operate the in-
stitution, including general operating 
and maintenance costs; 

(ii) Costs to administer and manage 
the endowment fund; and 

(iii) Costs associated with buying and 
selling securities, such as stockbroker 
commissions and fees to ‘‘load’’ mutual 
funds; 

(3) May not use endowment fund in-
come for— 

(i) A school or department of divinity 
or any religious worship or sectarian 
activity; 

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00289 Fmt 8010 Sfmt 8010 Y:\SGML\211134.XXX 211134



280 

34 CFR Ch. VI (7–1–07 Edition) § 628.46 

(ii) An activity that is inconsistent 
with a State plan for desegregation ap-
plicable to the grantee; or 

(iii) An activity that is inconsistent 
with a State plan applicable to the 
grantee; and 

(4) May not withdraw or spend the re-
maining 50 percent of the endowment 
fund income. 

(b) Notwithstanding paragraph (a)(1) 
of this section, the Secretary may per-
mit a grantee that requests to spend 
more than 50 percent of the total ag-
gregate endowment fund income to do 
so if the grantee demonstrates that the 
expenditure is necessary because of— 

(1) A financial emergency such as a 
pending insolvency or temporary li-
quidity problem; 

(2) A situation threatening the exist-
ence of the institution such as destruc-
tion due to a natural disaster or arson; 
or 

(3) Another unusual occurrence or de-
manding circumstance, such as a judg-
ment against the institution for which 
the institution would be liable. 

(c) If, during the grant period, a 
grantee spends more endowment fund 
income or uses it for purposes other 
than permitted under paragraphs (a) or 
(b) of this section, it shall repay to the 
Secretary an amount equal to 50 per-
cent of the amount improperly spent. 

(d) At the end of the grant period, the 
institution may use all of the endow-
ment fund income for any educational 
purpose. 

(Authority: 20 U.S.C. 1065) 

[49 FR 28521, July 21, 1984, as amended at 52 
FR 11258, Apr. 8, 1987; 58 FR 11163, Feb. 23, 
1993] 

§ 628.46 How shall a grantee calculate 
the amount of endowment fund in-
come that it may withdraw and 
spend? 

A grantee shall calculate the amount 
of endowment fund income that it may 
withdraw and spend at a particular 
time as follows: 

(a) On each date that the grantee 
plans a withdrawal of income, it 
must— 

(1) Determine the value of endow-
ment fund income by subtracting the 
endowment fund corpus from the cur-
rent total value of the endowment fund 
on that date; and 

(2) Calculate the amount of endow-
ment fund income previously with-
drawn from the endowment fund. 

(b) If the value of endowment fund in-
come in the endowment fund exceeds 
the aggregate amount of previously 
withdrawn endowment fund income, 
the grantee may withdraw and spend 
up to 50 percent of that excess fund in-
come. 

(Authority: 20 U.S.C. 1065) 

[49 FR 28521, July 21, 1984, as amended at 52 
FR 11258, Apr. 8, 1987] 

§ 628.47 What shall a grantee record 
and report? 

A grantee shall— 
(a) Keep records of— 
(1) The source, kind and amount of 

matching funds; 
(2) The type and amount of invest-

ments of the endowment fund; 
(3) The amount of endowment fund 

income; and 
(4) The amount and purpose of ex-

penditures of endowment fund income; 
(b) Retain each year’s records for a 

minimum of five years after the grant 
period ends; 

(c) Allow the Secretary access to in-
formation that the Secretary judges 
necessary to audit or examine the 
records required in paragraph (a) of 
this section; 

(d) Carry out the audit required in 34 
CFR 74.61(h) or 80.26 and the appendix 
to 34 CFR part 80, as applicable; 

(e) Provide to the Secretary a copy of 
the external or internal audit to be 
performed under 34 CFR 74.61(h) or 80.26 
and the appendix to 34 CFR part 80, as 
applicable; and 

(f) Submit reports on a timely basis 
that are requested by the Secretary. 

(Approved by the Office of Management and 
Budget under control number 1840–0564) 

(Authority: 20 U.S.C. 1065 and 1232f) 

[49 FR 28521, July 12, 1984, as amended at 52 
FR 11258, Apr. 8, 1987; 53 FR 49146, Dec. 6, 
1988; 58 FR 11164, Feb. 23, 1993] 

§ 628.48 What happens if a grantee 
fails to administer the endowment 
challenge grant in accordance with 
applicable regulations? 

(a) The Secretary may, after giving 
the grantee notice and an opportunity 
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for a hearing, terminate an endowment 
challenge grant if the grantee— 

(1) Withdraws or spends any part of 
the endowment fund corpus in viola-
tion of § 628.44(a)(1); 

(2) Spends any portion of the endow-
ment fund income not permitted to be 
spent in § 628.45; 

(3) Fails to invest the endowment 
fund in accordance with the invest-
ment standards set forth in § 628.43; or 

(4) Fails to meet the requirements in 
§ 628.41. 

(b) If the Secretary terminates a 
grant under paragraph (a) of this sec-
tion, the grantee must return to the 
Secretary an amount equal to the sum 
of the original endowment challenge 
grant or grants plus the income earned 
on that sum. 

(Authority: 20 U.S.C. 1065) 

[49 FR 28521, July 21, 1984, as amended at 52 
FR 11258, Apr. 8, 1987; 52 FR 36375, Sept. 28, 
1987] 

PART 636—URBAN COMMUNITY 
SERVICE PROGRAM 

Subpart A—General 

Sec. 
636.1 What is the Urban Community Service 

Program? 
636.2 Who is eligible for a grant? 
636.3 What activities may the Secretary 

support? 
636.4 What is the duration of an Urban Com-

munity Service Program grant? 
636.5 What are the matching contribution 

and planning consortium requirements? 
636.6 What regulations apply? 
636.7 What definitions apply? 

Subpart B—How Does One Apply for an 
Award? 

636.10 What must an application include? 
636.11 How does an applicant request a 

waiver of the planning consortium re-
quirement? 

Subpart C—How Does the Secretary Make 
an Award? 

636.20 How does the Secretary evaluate an 
application? 

636.21 What selection criteria does the Sec-
retary use to evaluate an application? 

636.22 What additional factors does the Sec-
retary consider? 

636.23 What priorities does the Secretary es-
tablish? 

Subpart D—How Does the Secretary Des-
ignate Urban Grant Institutions and Es-
tablish an Urban Grant Institutions Net-
work? 

636.30 How does the Secretary designate 
urban grant institutions? 

636.31 How does the Secretary establish a 
network of urban grant institutions? 

AUTHORITY: 20 U.S.C. 1136–1136h, unless oth-
erwise noted. 

SOURCE: 58 FR 42663, Aug. 11, 1993, unless 
otherwise noted. 

Subpart A—General 

§ 636.1 What is the Urban Community 
Service Program? 

The Urban Community Service Pro-
gram provides grants to urban aca-
demic institutions to work with pri-
vate and civic organizations to devise 
and implement solutions to pressing 
and severe problems in their urban 
communities. 

(Authority: 20 U.S.C. 1136, 1136a) 

§ 636.2 Who is eligible for a grant? 
The following institutions are eligi-

ble for grants under the Urban Commu-
nity Service Program: 

(a) A nonprofit municipal university, 
established by the governing body of 
the city in which it is located and oper-
ating as of July 23, 1992. 

(b) An institution of higher education 
or a consortium of institutions with at 
least one member that satisfies all of 
the following requirements: 

(1) Is located in an urban area. 
(2) Draws a substantial portion of its 

undergraduate students from the urban 
area in which it is located or from con-
tiguous areas. 

(3) Carries out programs to make 
postsecondary educational opportuni-
ties more accessible to residents of the 
urban area or contiguous areas. 

(4) Has the present capacity to pro-
vide resources responsive to the needs 
and priorities of the urban area and 
contiguous areas. 

(5) Offers a range of professional, 
technical, or graduate programs suffi-
cient to sustain the capacity of the in-
stitution to provide these resources. 
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(6) Has demonstrated and sustained a 
sense of responsibility to the urban 
area and contiguous areas and the peo-
ple in those areas. 

(Authority: 20 U.S.C. 1136g) 

§ 636.3 What activities may the Sec-
retary support? 

(a) The Secretary awards grants 
under this program for the following 
activities: 

(1) Planning. 
(2) Applied research. 
(3) Training. 
(4) Resource exchanges or technology 

transfers. 
(5) Delivery of services. 
(6) Other activities to design and im-

plement programs to assist urban com-
munities to meet and address their 
pressing and severe problems. 

(b) Examples of pressing and severe 
urban problems that applications may 
address include concerns such as the 
following: 

(1) Work force preparation. 
(2) Urban poverty and the alleviation 

of poverty. 
(3) Health care, including delivery 

and access. 
(4) Underperforming school systems 

and students. 
(5) Problems faced by the elderly and 

individuals with disabilities in urban 
settings. 

(6) Problems faced by families and 
children. 

(7) Campus and community crime 
prevention, including enhanced secu-
rity and safety awareness measures as 
well as coordinated programs address-
ing the root causes of crime. 

(8) Urban housing. 
(9) Urban infrastructure. 
(10) Economic development. 
(11) Urban environmental concerns. 
(12) Other problem areas that partici-

pants of the planning consortium agree 
are of high priority in the urban area 
in which their institutions are located. 

(13) Problems faced by individuals 
with disabilities regarding accessi-
bility to institutions of higher edu-
cation and other public and private 
community facilities. 

(14) Lessening of existing attitudinal 
barriers that prevent full inclusion of 

individuals with disabilities within 
their community. 

(Authority: 20 U.S.C. 1136c) 

§ 636.4 What is the duration of an 
Urban Community Service Program 
grant? 

The duration of an Urban Commu-
nity Service Program grant is a max-
imum of five annual budget periods. 

(Authority: 20 U.S.C. 1136d) 

§ 636.5 What are the matching con-
tribution and planning consortium 
requirements? 

(a) The applicant and the local gov-
ernments associated with its applica-
tion shall contribute to the conduct of 
the project supported by the grant an 
amount, in cash or in-kind, from non- 
Federal funds equal to at least one- 
fourth of the amount of the grant. 

(b) The applicant shall develop and 
include in its application a plan agreed 
to by the members of a planning con-
sortium. 

(Authority: 20 U.S.C. 1136b, 1136e) 

§ 636.6 What regulations apply? 

The following regulations apply to 
the Urban Community Service Pro-
gram: 

(a) The Education Department Gen-
eral Administrative Regulations 
(EDGAR) as follows: 

(1) 34 CFR part 74 (Administration of 
Grants to Institutions of Higher Edu-
cation, Hospitals, and Nonprofit Orga-
nizations). 

(2) 34 CFR part 75 (Direct Grant Pro-
grams). 

(3) 34 CFR part 77 (Definitions that 
Apply to Department Regulations). 

(4) 34 CFR part 79 (Intergovernmental 
Review of Department of Education 
Programs and Activities). 

(5) 34 CFR part 80 (Uniform Adminis-
trative Requirements for Grants and 
Cooperative Agreements to State and 
Local Governments). 

(6) 34 CFR part 82 (New Restrictions 
on Lobbying). 

(7) 34 CFR part 85 (Governmentwide 
Debarment and Suspension (Non-
procurement) and Governmentwide Re-
quirements for Drug-Free Workplace 
(Grants)). 
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(8) 34 CFR part 86 (Drug-Free Schools 
and Campuses). 

(b) The regulations in this part 636. 

(Authority: 20 U.S.C. 1136, 1136a) 

§ 636.7 What definitions apply? 
(a) Definitions in EDGAR. The fol-

lowing terms used in this part are de-
fined in 34 CFR 77.1: 

Applicant 
Application 
Award 
Budget period 
Department 
EDGAR 
Grant 
Project 
Project period 
Secretary 

(b) Other definitions. The following 
definitions also apply to this part: 

Contiguous areas means counties or 
independent cities sharing a part of a 
border with the metropolitan area 
within which an urban academic insti-
tution is located. 

Consortium of institutions of higher 
education means two or more institu-
tions of higher education that have en-
tered into a cooperative arrangement 
for the purpose of carrying out com-
mon objectives. 

Consortium of institutions of higher 
education means two or more institu-
tions of higher education that have en-
tered into a cooperative arrangement 
for the purpose of carrying out com-
mon objectives. 

HEA means the Higher Education Act 
of 1965, as amended. 

Individuals with disabilities means in-
dividuals who— 

(i) Have physical or mental impair-
ments that substantially limits one or 
more of the major life activities; 

(ii) Have a record of physical or men-
tal impairments; or 

(iii) Are regarded as having physical 
or mental impairments. 

Institution of higher education means 
an institution of higher education as 
defined in section 1201(a) of the HEA. 

Local government means a city, town, 
township, county, or other unit of gen-
eral government organized under State 
laws and given delegated taxing or ex-
penditure authority for providing gov-
ernmental services to local commu-
nities. 

Metropolitan area means a metropoli-
tan area or a consolidated metropoli-
tan area, as designated by the United 
States Office of Management and Budg-
et. 

Nonprofit municipal university means 
an institution of higher education 
that— 

(i) Is chartered or otherwise estab-
lished as a not-for-profit institution by 
the governing body of the city in which 
it is located; and 

(ii) Is accredited by an agency or as-
sociation recognized by the Secretary. 

Planning consortium means the appli-
cant institution and one or more of the 
following: 

(i) A community college. 
(ii) An urban school system. 
(iii) A local government. 
(iv) A business or other employer. 
(v) A nonprofit institution. 
Substantial portion of its undergraduate 

students means 40 percent or more of 
the enrolled undergraduate student 
population. 

Urban area means— 
(i) A metropolitan area having a pop-

ulation of not less than 350,000; 
(ii) Two contiguous metropolitan 

areas having a combined total popu-
lation of not less than 350,000; 

(iii) In any State that does not have 
a metropolitan area having a popu-
lation of not less than 350,000, the one 
urban area designated by the entity of 
the State having an agreement under 
the HEA to make a designation; or 

(iv) If a State entity does not have an 
agreement under the HEA to make a 
designation, the one urban area des-
ignated by the Secretary. 

Urban infrastructure means the under-
lying mechanical or technological net-
works for providing goods and services, 
such as transportation systems (includ-
ing mass transit), water and sewage 
systems, and communication systems 
(including telecommunications). 

(Authority: 20 U.S.C. 1136a-1136g) 

Subpart B—How Does One Apply 
for an Award? 

§ 636.10 What must an application in-
clude? 

An application must include the fol-
lowing: 
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(a) A description of the activities for 
which the grant is sought. 

(b) The plan agreed to by each of the 
members of the planning consortium. 

(c) An assurance that the applicant 
and the local governments associated 
with the application will contribute to 
the conduct of the project supported by 
the grant an amount, in cash or in- 
kind, from non-Federal funds equal to 
at least one-fourth of the amount of 
the grant. 

(Authority: 20 U.S.C. 1136b) 

§ 636.11 How does an applicant re-
quest a waiver of the planning con-
sortium requirement? 

(a) An applicant may request that 
the Secretary waive the requirement 
for a planning consortium by submit-
ting as part of the application a re-
quest that includes the following: 

(1) The reasons why the applicant 
seeks the waiver. 

(2) Detailed information evidencing 
the applicant’s integrated and coordi-
nated plan to work with private and 
civic organizations to meet the press-
ing and severe problems of the urban 
community. 

(b) The Secretary may grant the re-
quest for a waiver if the Secretary 
finds that— 

(1) The applicant has shown an inte-
grated and coordinated plan to meet 
the purposes of the Urban Community 
Service Program; and 

(2) A planning consortium would not 
substantially improve the applicant’s 
proposed project. 

(Authority: 20 U.S.C. 1136b) 

Subpart C—How Does the 
Secretary Make an Award? 

§ 636.20 How does the Secretary evalu-
ate an application? 

(a) The Secretary evaluates an appli-
cation on the basis of the selection cri-
teria in § 636.21. 

(b) The Secretary awards up to 100 
points for these selection criteria. 

(c) The maximum possible score for 
each criterion is indicated in paren-
theses. 

(Authority: 20 U.S.C. 1136b) 

§ 636.21 What selection criteria does 
the Secretary use to evaluate an ap-
plication? 

The Secretary uses the following cri-
teria to evaluate an application under 
this part: 

(a) Determination of need for the 
project. (10 points). The Secretary re-
views each application to assess the ef-
fectiveness of the procedures used by 
the applicant in determining need for 
the project, including consideration 
of— 

(1) The process used to ensure that 
the pressing and severe problems that 
are identified are in fact high priority 
problems for the urban area; 

(2) The priority relationship of the 
problems addressed by the project to 
other pressing and severe problems 
identified for the urban area; 

(3) The extent to which the problems 
addressed by the project represent 
pressing and severe problems in urban 
areas nationally; 

(4) The process by which project par-
ticipants review and comment on pro-
posed project goals, objectives, and 
strategies; and 

(5) The specific benefits to be gained 
by meeting the identified problems. 

(b) Quality of the applicant’s organiza-
tion for operation. (20 points). The Sec-
retary reviews each application to de-
termine the quality of the organization 
for operation, including consideration 
of how the application describes the 
following: 

(1) The cooperative arrangement be-
tween the applicant and any of the fol-
lowing that are appropriate for the 
conduct of the proposed project: 

(i) Agencies of local government. 
(ii) Public and private elementary 

and secondary schools. 
(iii) Business organizations. 
(iv) Labor organizations. 
(v) Community service and advocacy 

organizations. 
(vi) Community colleges. 
(2)(i) Any previous working relation-

ships between the applicant and the en-
tities listed in paragraph (b)(1) of this 
section; and 

(ii) The outcomes of those relation-
ships. 

(3) The agreement among project par-
ticipants to commit their own re-
sources in carrying out proposed 
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project goals, objectives, and strate-
gies. 

(c) Quality of project objectives. (10 
points). The Secretary reviews each ap-
plication to determine the extent to 
which the objectives for each project 
component activity meet the purposes 
of the program, are realistic, and are 
defined in terms of measurable results. 

(d) Quality of implementation strategy. 
(20 points). The Secretary reviews each 
application to determine the extent to 
which— 

(1) The implementation strategy for 
each key project component activity 
is— 

(i) Comprehensive; 
(ii) Based on a sound rationale; and 
(iii) Is a cost-effective approach for 

accomplishing project goals and objec-
tives; and 

(2) The described timetable for each 
project component and for the overall 
project is realistic. 

(e) Quality of evaluation plan. (15 
points). The Secretary reviews each ap-
plication to determine the quality of 
the evaluation plan for the project, in-
cluding the extent to which the appli-
cant’s methods of evaluation— 

(1) Relate to the objectives of the 
project; 

(2) Describe both process and product 
evaluation measures for each project 
component activity and outcome; 

(3) Describe data collection proce-
dures, instruments, and schedules for 
effective data collection; 

(4) Describe how the data will be ana-
lyzed and reported so that adjustments 
and improvements can be made on a 
regular basis while the project is in op-
eration; 

(5) Describe a time-line chart that re-
lates key evaluation processes and 
benchmarks to other project compo-
nent processes and benchmarks; and 

(6) Establish the potential for effec-
tively disseminating project informa-
tion that can be generalized, rep-
licated, and applied throughout the Na-
tion. 

(f) Quality of key personnel. (10 
points). The Secretary reviews each ap-
plication to determine the qualifica-
tions of key personnel, including infor-
mation that— 

(1) The past work experience and 
training of key professional personnel 

are directly related to the stated activ-
ity purposes and objectives; and 

(2) The time commitment of key per-
sonnel is realistic. 

(g) Budget. (5 points). The Secretary 
reviews each application to determine 
whether the project has an adequate 
budget and is cost effective, including 
information that shows that— 

(1) The budget for the project is ade-
quate to support the project activities; 
and 

(2) The costs are necessary and rea-
sonable in relation to the project ob-
jectives and scope. 

(h) Institutional commitment. (10 
points). The Secretary reviews each ap-
plication to determine the extent to 
which the application demonstrates a 
financial commitment on the part of 
the applicant and the local govern-
ments associated with its application, 
including the nature and amount of the 
matching contribution, and other insti-
tutional commitments from the appli-
cant and other entities associated with 
the project, that are likely to assure 
the continuation of project activities 
for a significant time beyond the grant 
project period. 

(Authority: 20 U.S.C. 1136b, 1136e) 

§ 636.22 What additional factors does 
the Secretary consider? 

(a) The Secretary awards grants in a 
manner that achieves an equitable geo-
graphic distribution of grants. 

(b) No institution, individually or as 
a participant in a consortium of insti-
tutions, may receive an Urban Commu-
nity Service Program grant for more 
than five years. 

(Authority: 20 U.S.C. 1136e) 

§ 636.23 What priorities does the Sec-
retary establish? 

In awarding grants, the Secretary 
gives an absolute preference to appli-
cants that propose to conduct joint 
projects supported by other local, 
State, and Federal programs. 

(Authority: 20 U.S.C. 1136b) 
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Subpart D—How Does the Sec-
retary Designate Urban Grant 
Institutions and Establish an 
Urban Grant Institutions Net-
work? 

§ 636.30 How does the Secretary des-
ignate urban grant institutions? 

(a) The Secretary identifies and des-
ignates the eligible institutions de-
scribed in § 636.2 as urban grant institu-
tions. 

(b) The Secretary publishes a list of 
urban grant institutions in a notice 
published in the FEDERAL REGISTER. 

(Authority: 20 U.S.C. 1136f) 

§ 636.31 How does the Secretary estab-
lish a network of urban grant insti-
tutions? 

(a) The Secretary establishes a net-
work of urban grant institutions con-
sisting of the urban grant institutions 
designated in § 636.30. 

(b) The Secretary invites institutions 
in the network of urban grant institu-
tions to disseminate results and other 
information on individual projects that 
can be generalized, replicated, and ap-
plied throughout the Nation. 

(Authority: 20 U.S.C. 1136f) 

PART 637—MINORITY SCIENCE 
AND ENGINEERING IMPROVE-
MENT PROGRAM 

Subpart A—General 

Sec. 
637.1 What is the Minority Science and En-

gineering Improvement Program 
(MSEIP)? 

637.2 Who is eligible to receive a grant? 
637.3 What regulations apply to the Minor-

ity Science and Engineering Improve-
ment Program? 

637.4 What definitions apply to the Minority 
Science and Engineering Improvement 
Program? 

Subpart B—What Kinds of Projects Does the 
Secretary Assist Under This Program? 

637.11 What kinds of projects are supported 
by this program? 

637.12 What are institutional projects? 
637.13 What are design projects? 
637.14 What are special projects? 
637.15 What are cooperative projects? 

Subpart C—How Does One Apply for a 
Grant? 

637.21 Application procedures. 

Subpart D—How Does the Secretary Make 
a Grant? 

637.31 How does the Secretary evaluate an 
application? 

637.32 What selection criteria does the Sec-
retary use? 

Subpart E—What Conditions Must Be Met 
by a Grantee? 

637.41 What are the cost restrictions on de-
sign project grants? 

AUTHORITY: 20 U.S.C. 1067–1067c, 1067g– 
1067k, 1068, 1068b, unless otherwise noted. 

SOURCE: 46 FR 51204, Oct. 16, 1981, unless 
otherwise noted. 

Subpart A—General 

§ 637.1 What is the Minority Science 
and Engineering Improvement Pro-
gram (MSEIP)? 

The Minority Science and Engineer-
ing Improvement Program (MSEIP) is 
designed to effect long-range improve-
ment in science and engineering edu-
cation at predominantly minority in-
stitutions, and to increase the flow of 
underrepresented ethnic minorities, 
particularly minority women, into sci-
entific and technological careers. 

(Authority: 20 U.S.C. 1067–1067c, 1067g–1067k, 
1068, and 1068b, unless otherwise noted) 

[65 FR 7674, Feb. 15, 2000] 

§ 637.2 Who is eligible to receive a 
grant? 

The following are eligible to receive 
a grant under this part: 

(a) Public and private nonprofit insti-
tutions of higher education that— 

(1) Award baccalaureate degrees; and 
(2) Qualify as minority institutions 

as defined in § 637.4. 
(b) Public or private nonprofit insti-

tutions of higher education that— 
(1) Award associate degrees; 
(2) Qualify as minority institutions 

as defined in § 637.4; 
(3) Have a curriculum that includes 

science or engineering subjects; and 
(4) Enter into a partnership with pub-

lic or private nonprofit institutions of 

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00296 Fmt 8010 Sfmt 8010 Y:\SGML\211134.XXX 211134



287 

Off. of Postsecondary Educ., Education § 637.4 

higher education that award bacca-
laureate degrees in science and engi-
neering. 

(c) Nonprofit science-oriented organi-
zations, professional scientific soci-
eties, and institutions of higher edu-
cation that award baccalaureate de-
grees that— 

(1) Provide a needed service to a 
group of minority institutions; or 

(2) Provide in-service training to 
project directors, scientists, and engi-
neers from minority institutions; or 

(d) A consortia of organizations, that 
provide needed services to one or more 
minority institutions. The consortia 
membership may include— 

(1) Institutions of higher education 
which have a curriculum in science or 
engineering; 

(2) Institutions of higher education 
that have a graduate or professional 
program in science or engineering; 

(3) Research laboratories of, or under 
the contract with, the Department of 
Energy; 

(4) Private organizations that have 
science or engineering facilities; or 

(5) Quasi-governmental entities that 
have a significant scientific or engi-
neering mission. 

(Authority: 20 U.S.C. 1067g) 

[65 FR 7674, Feb. 15, 2000] 

§ 637.3 What regulations apply to the 
Minority Science and Engineering 
Improvement Program? 

The following regulations apply to 
the Minority Science and Engineering 
Improvement Program: 

(a) The Education Department Gen-
eral Administrative Regulations 
(EDGAR) as follows: 

(1) 34 CFR part 74 (Administration of 
Grants to Institutions of Higher Edu-
cation, Hospitals, and Nonprofit Orga-
nizations). 

(2) 34 CFR part 75 (Direct Grant Pro-
grams). 

(3) 34 CFR part 77 (Definitions that 
Apply to Department Regulations). 

(4) 34 CFR part 79 (Intergovernmental 
Review of Department of Education 
Programs and Activities). 

(5) 34 CFR part 82 (New Restrictions 
on Lobbying). 

(6) 34 CFR part 85 (Governmentwide 
Debarment and Suspension (Non-
procurement) and Governmentwide Re-

quirements for Drug-Free Workplace 
(Grants)). 

(7) 34 CFR part 86 (Drug-Free Schools 
and Campuses). 

(b) The regulations in this part 637. 

(Authority: 20 U.S.C. 1067–1067c, 1067g–1067k, 
1068, and 1068b, unless otherwise noted) 

[46 FR 51204, Oct. 16, 1981, as amended at 52 
FR 43544, Nov. 12, 1987; 57 FR 54302, Nov. 18, 
1992; 65 FR 7675, Feb. 15, 2000] 

§ 637.4 What definitions apply to the 
Minority Science and Engineering 
Improvement Program? 

(a) Definitions in EDGAR. The fol-
lowing terms used in this part are de-
fined in 34 CFR part 77. 

Applicant 
Application 
Department 
EDGAR 
Grants 
Grantee 
Nonprofit 
Private 
Project 
Project period 
Secretary 

(b) Definitions that apply to this part: 
Accredited means currently certified 

by a nationally recognized accrediting 
agency or making satisfactory progress 
toward achieving accreditation. 

Act means the Higher Education Act 
of 1965, as amended. 

Minority means American Indian, 
Alaskan Native, black (not of Hispanic 
origin), Hispanic (including persons of 
Mexican, Puerto Rican, Cuban, and 
Central or South American origin), Pa-
cific Islander or other ethnic group 
underrepresented in science and engi-
neering. 

Minority institution means an accred-
ited college or university whose enroll-
ment of a single minority group or a 
combination of minority groups as de-
fined in this section exceeds fifty per-
cent of the total enrollment. The Sec-
retary verifies this information from 
the data on enrollments (Higher Edu-
cation General Information Surveys 
HEGIS XIII) furnished by the institu-
tion to the Office for Civil Rights, De-
partment of Education. 

Science means, for the purposes of 
this program, the biological, engineer-
ing, mathematical, physical, 
behavorial and social sciences, and the 
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history and philosophy of science; also 
included are interdisciplinary fields 
which are comprised of overlapping 
areas among two or more sciences. 

Underrepresented in science and engi-
neering means a minority group whose 
number of scientists and engineers per 
10,000 population of that group is sub-
stantially below the comparable figure 
for scientists and engineers who are 
white and not of Hispanic origin. 

(Authority: 20 U.S.C. 1067–1067c, 1067g–1067k, 
1068, 1068b) 

(Authority: 20 U.S.C. 1135b–1135b–3 and 1135d– 
5) 

[46 FR 51204, Oct. 16, 1981, as amended at 52 
FR 43544, Nov. 12, 1987; 65 FR 7675, Feb. 15, 
2000] 

Subpart B—What Kinds of Projects 
Does the Secretary Assist 
Under This Program? 

§ 637.11 What kinds of projects are 
supported by this program? 

The Secretary awards grants under 
this program for all or some of the fol-
lowing categories of projects: 

(a) Institutional projects for imple-
menting a comprehensive science im-
provement plan as described in § 637.12. 

(b) Design projects for developing a 
long-range science improvement plan 
as described in § 637.13. 

(c) Special projects to support activi-
ties as described in § 637.14. 

(d) Cooperative projects to share fa-
cilities and personnel and disseminate 
information as described in § 637.15. 

(Authority: 20 U.S.C. 1135b–2) 

(Authority: 20 U.S.C. 1067–1067c, 1067g–1067k, 
1068, and 1068b) 

§ 637.12 What are institutional 
projects? 

(a) Institutional project grants sup-
port the implementation of a com-
prehensive science improvement plan, 
which may include any combination of 
activities for improving the prepara-
tion of minority students, particularly 
minority women, for careers in science. 

(b) Activities that the Secretary may 
assist under an institutional project in-
clude, but are not limited to, the fol-
lowing: 

(1) Faculty development programs; or 

(2) Development of curriculum mate-
rials. 

(Authority: 20 U.S.C. 1067–1067c, 1067g–1067k, 
1068, and 1068b) 

[46 FR 51204, Oct. 16, 1981, as amended at 52 
FR 43545, Nov. 12, 1987; 57 FR 54302, Nov. 18, 
1992] 

§ 637.13 What are design projects? 
(a) Design project grants assist mi-

nority institutions that do not have 
their own appropriate resources or per-
sonnel to plan and develop long-range 
science improvement programs. 

(b) Activities that the Secretary may 
assist under a design project include, 
but are not limited to, the following: 

(1) Development of planning, man-
agement, and evaluation systems; and 

(2) Improvement of institutional re-
search or development offices. 

(Authority: 20 U.S.C. 1067–1067c, 1067g–1067k, 
1068, and 1068b) 

[46 FR 51204, Oct. 16, 1981, as amended at 52 
FR 43545, Nov. 12, 1987] 

§ 637.14 What are special projects? 
There are two types of special 

projects grants— 
(a) Special project grants for which 

minority institutions are eligible 
which support activities that— 

(1) Improve quality training in 
science and engineering at minority in-
stitutions; or 

(2) Enhance the minority institu-
tions’ general scientific research capa-
bilities. 

(b) Special project grants for which 
all applicants are eligible which sup-
port activities that— 

(1) Provide a needed service to a 
group of eligible minority institutions; 
or 

(2) Provide in-service training for 
project directors, scientists, and engi-
neers from eligible minority institu-
tions. 

(c) Activities that the Secretary may 
assist under a special project include, 
but are not limited to, the following: 

(1) Advanced science seminars; 
(2) Science faculty workshops and 

conferences; 
(3) Faculty training to develop spe-

cific science research or education 
skills; 

(4) Research in science education; 
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(5) Programs for visiting scientists; 
(6) Preparation of films or audio-vis-

ual materials in science; 
(7) Development of learning experi-

ences in science beyond those normally 
available to minority undergraduate 
students, particularly minority 
women; 

(8) Development of pre-college en-
richment activities in science; and 

(9) Any other activities designed to 
address specific barriers to the entry of 
minorities, particularly minority 
women, into science. 

(d) Minority institutions are eligible 
to apply for special projects of the type 
listed in paragraph (a) of this section. 
All applicants eligible for assistance 
under this program may apply for spe-
cial projects of the type listed in para-
graphs (b) and (c) of this section. 

(Authority: 20 U.S.C. 1067–1067c, 1067g–1067k, 
1068, and 1068b) 

[46 FR 51204, Oct. 16, 1981, as amended at 52 
FR 43545, Nov. 12, 1987; 57 FR 54302, Nov. 18, 
1992] 

§ 637.15 What are cooperative 
projects? 

(a) Cooperative project grants assist 
groups of nonprofit accredited colleges 
and universities to work together to 
conduct a science improvement 
project. 

(b) Activities that the Secretary may 
fund under cooperative projects in-
clude, but are not limited to, the fol-
lowing: 

(1) Assisting institutions in sharing 
facilities and personnel; 

(2) Disseminating information about 
established programs in science and en-
gineering; 

(3) Supporting cooperative efforts to 
strengthen the institutions’ science 
and engineering programs; and 

(4) Carrying out a combination of any 
of the activities in paragraphs (c)(1)–(3) 
of this section. 

(c) Eligible applicants for cooperative 
projects are groups of nonprofit accred-
ited colleges and universities whose 
primary fiscal agent is an eligible mi-
nority institution as defined in 
§ 637.4(b). 

(Authority: 20 U.S.C. 1067–1067c, 1067g–1067k, 
1068, and 1068b) 

Subpart C—How Does One Apply 
for a Grant? 

§ 637.21 Application procedures. 

One applies for a grant under the pro-
cedures of EDGAR §§ 75.100 through 
75.129. 

Subpart D—How Does the 
Secretary Make a Grant? 

§ 637.31 How does the Secretary evalu-
ate an application? 

(a) The Secretary evaluates an appli-
cation on the basis of the criteria in 
§ 637.32. 

(b) The Secretary informs applicants 
of the maximum possible score for each 
criterion in the application package or 
in a notice published in the FEDERAL 
REGISTER. 

(c) The Secretary gives priority to 
applicants which have not previously 
received funding from the program and 
to previous grantees with a proven 
record of success, as well as to applica-
tions that contribute to achieving bal-
ance among funded projects with re-
spect to: 

(1) Geographic region; 
(2) Academic discipline; and 
(3) Project type. 

(Authority: 20 U.S.C. 1067–1067c, 1067g–1067k, 
1068, and 1068b) 

[46 FR 51204, Oct. 16, 1981, as amended at 52 
FR 43545, Nov. 12, 1987; 70 FR 13374, Mar. 21, 
2005] 

§ 637.32 What selection criteria does 
the Secretary use? 

The Secretary evaluates applications 
on the basis of the criteria in this sec-
tion. 

(a) Plan of operation. (1) The Sec-
retary reviews each application for in-
formation that shows the quality of 
the plan of operation for the project. 

(2) The Secretary looks for informa-
tion that shows— 

(i) Higher quality in the design of the 
project; 

(ii) An effective plan of management 
that insures proper and efficient ad-
ministration of the project; 

(iii) A clear description of how the 
objectives of the project relate to the 
purpose of the program; 
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(iv) The way the applicant plans to 
use its resources and personnel to 
achieve each objective; and 

(v) Methods of coordination. (See 34 
CFR 75.580) 

(b) Quality of key personnel. (1) The 
Secretary reviews each application for 
information that shows the quality of 
the key personnel the applicant plans 
to use on the project. 

(2) The Secretary looks for informa-
tion that shows— 

(i) The qualifications of the project 
director (if one is to be used); 

(ii) The qualifications of each of the 
other key personnel to be used in the 
project; 

(iii) The time that each person re-
ferred to in paragraphs (b)(2) (i) and (ii) 
of this section plans to commit to the 
project. 

(iv) The extent to which the appli-
cant, as part of its nondiscriminatory 
emloyment practices, encourages ap-
plications for employment from per-
sons who are members of groups that 
have been traditionally underrep-
resented, such as members of a racial 
or ethnic minority group, women, 
handicapped persons, and the elderly. 

(3) To determine the qualifications of 
a person, the Secretary considers evi-
dence of past experience and training, 
in fields related to the objectives of the 
project, as well as other information 
that the applicant provides. 

(c) Budget and cost effectiveness. (1) 
The Secretary reviews each application 
for information that shows that the 
project has an adequate budget and is 
cost effective. 

(2) The Secretary looks for informa-
tion that shows— 

(i) The budget for the project is ade-
quate to support the project activities; 
and 

(ii) Costs are reasonable in relation 
to the objective of the project. 

(d) Evaluation plan. (1) The Secretary 
reviews each application for informa-
tion that shows the quality of the eval-
uation plan for the project. (See 34 CFR 
75.590) 

(2) The Secretary looks for informa-
tion that shows methods of evaluation 
that are appropriate for the project 
and, to the extent possible, are objec-
tive and produce data that are quan-
tifiable. 

(e) Adequacy of resources. (1) The Sec-
retary reviews each application for in-
formation that shows that the appli-
cant plans to devote adequate re-
sources to the project. 

(2) The Secretary looks for informa-
tion that shows— 

(i) The facilities that the applicant 
plans to use are adequate; and 

(ii) The equipment and supplies that 
the applicant plans to use are ade-
quate. 

(f) Identification of need for the project. 
(1) The Secretary reviews each applica-
tion for information that shows the 
identification of need for the project. 

(2) The Secretary looks for informa-
tion that shows— 

(i) An adequate needs assessment; 
(ii) An identification of specific needs 

in science; and 
(iii) Involvement of appropriate indi-

viduals, especially science faculty, in 
identifying the institutional needs. 

(g) Potential institutional impact of the 
project. (1) The Secretary reviews each 
application to determine the extent to 
which the proposed project gives evi-
dence of potential for enhancing the in-
stitution’s capacity for improving and 
maintaining quality science education 
for its minority students, particularly 
minority women. 

(2) The Secretary looks for informa-
tion that shows— 

(i) For an institutional or coopera-
tive project, the extent to which both 
the established science education pro-
gram(s) and the proposed project will 
expand or strengthen the established 
program(s) in relation to the identified 
needs; or 

(ii) For a design project, the extent 
to which realistic long-range science 
education improvement plans will be 
developed with the technical assistance 
provided under the project; or 

(iii) For a special project, the extent 
to which it addresses needs that have 
not been adequately addressed by an 
existing institutional science program 
or takes a particularly new and exem-
plary approach that has not been taken 
by any existing institutional science 
program. 

(h) Institutional commitment to the 
project. (1) The Secretary reviews each 
application for information that shows 
that the applicant plans to continue 
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the project activities when funding 
ceases. 

(2) The Secretary looks for informa-
tion that shows— 

(i) Adequate institutional commit-
ment to absorb any after-the-grant 
burden initiated by the project; 

(ii) Adequate plans for continuation 
of project activities when funding 
ceases; 

(iii) Clear evidence of past institu-
tional commitment to the provision of 
quality science programs for its minor-
ity students; and 

(iv) A local review statement signed 
by the chief executive officer of the in-
stitution endorsing the project and in-
dicating how the project will accel-
erate the attainment of the institu-
tional goals in science. 

(i) Expected outcomes. (1) The Sec-
retary reviews each application to de-
termine the extent to which minority 
students, particularly minority 
women, will benefit from the project. 

(2) The Secretary looks for informa-
tion that shows— 

(i) Expected outcomes likely to re-
sult in the accomplishment of the pro-
gram goal; 

(ii) Educational value for science stu-
dents; and 

(iii) Possibility of long-term benefits 
to minority students, faculty, or the 
institution. 

(j) Scientific and educational value of 
the proposed project. (1) The Secretary 
reviews each application for informa-
tion that shows its potential for con-
tributions to science education. 

(2) The Secretary looks for informa-
tion that shows— 

(i) The relationship of the proposed 
project to the present state of science 
education; 

(ii) The use or development of effec-
tive techniques and approaches in 
science education; and 

(iii) Potential use of some aspects of 
the project at other institutions. 

(Approved by the Office of Management and 
Budget under control number 1840–0109) 

(Authority: 20 U.S.C. 1067–1067c, 1067g–1067k, 
1068, and 1068b) 

[46 FR 51204, Oct. 16, 1981, as amended at 53 
FR 49146, Dec. 6, 1988; 57 FR 54302, Nov. 18, 
1992; 70 FR 13374, Mar. 21, 2005] 

Subpart E—What Conditions Must 
be Met by a Grantee? 

§ 637.41 What are the cost restrictions 
on design project grants? 

For design project grants funds may 
not be used to pay more than fifty per-
cent of the academic year salaries of 
faculty members involved in the 
project. 

(Authority: 20 U.S.C. 1067–1067c, 1067g–1067k, 
1068, and 1068b) 

PART 642—TRAINING PROGRAM 
FOR FEDERAL TRIO PROGRAMS 

Subpart A—General 

Sec. 
642.1 Training Program for Federal TRIO 

Programs. 
642.2 Eligible applicants. 
642.3 Eligible participants. 
642.4 Regulations that apply to the Training 

Program. 
642.5 Definitions that apply to the Training 

Program. 

Subpart B—What Kinds of Projects Does the 
Secretary Assist Under This Program? 

642.10 Activities the Secretary Assists 
Under the Training Program. 

Subpart C [Reserved] 

Subpart D—How Does the Secretary Make 
a Grant? 

642.30 How the Secretary evaluates an ap-
plication for a new award. 

642.31 Selection criteria the Secretary uses. 
642.32 Prior experience. 
642.33 Geographic distribution. 
642.34 Priorities for funding. 

Subpart E—What Conditions Must Be Met 
by a Grantee? 

642.40 Allowable costs. 
642.41 Nonallowable costs. 

AUTHORITY: 20 U.S.C. 1070a–11 and 1070a–17, 
unless otherwise noted. 

SOURCE: 47 FR 17788, Apr. 23, 1982, unless 
otherwise noted. 

Subpart A—General 

§ 642.1 Training Program for Federal 
TRIO Programs. 

The Training Program for Federal 
TRIO Programs—referred to in these 
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regulations as the Training Program— 
provides Federal financial assistance 
to train the staff and leadership per-
sonnel employed in, or preparing for 
employment in, Federal TRIO Program 
projects. 

(Authority: 20 U.S.C. 1070a–17) 

[58 FR 51519, Oct. 1, 1993] 

§ 642.2 Eligible applicants. 
The following are eligible to apply 

for a grant to carry out a Training Pro-
gram project: 

(a) Institutions of higher education. 
(b) Public and private nonprofit agen-

cies and organizations. 

(Authority: 20 U.S.C. 1070a–17) 

[47 FR 17788, Apr. 23, 1982, as amended at 58 
FR 51519, Oct. 1, 1993] 

§ 642.3 Eligible participants. 
The following are eligible for train-

ing under this program: 
(a) Leadership personnel and full and 

part-time staff members of projects 
under the Federal TRIO Programs. 

(b) Individuals preparing for employ-
ment as staff or leadership personnel in 
projects under the Federal TRIO Pro-
grams. 

(Authority: 20 U.S.C. 1070a–17) 

[47 FR 17788, Apr. 23, 1982, as amended at 58 
FR 51519, Oct. 1, 1993] 

§ 642.4 Regulations that apply to the 
Training Program. 

The following regulations apply to 
the Training Program: 

(a) The Education Department Gen-
eral Administrative Regulations 
(EDGAR) as follows: 

(1) 34 CFR part 74 (Administration of 
Grants to Institutions of Higher Edu-
cation, Hospitals, and Nonprofit Orga-
nizations). 

(2) 34 CFR part 75 (Direct Grant Pro-
grams). 

(3) 34 CFR part 77 (Definitions that 
Apply to Department Regulations). 

(4) 34 CFR part 79 (Intergovernmental 
Review of Department of Education 
Programs and Activities). 

(5) 34 CFR part 82 (New Restrictions 
on Lobbying). 

(6) 34 CFR part 85 (Governmentwide 
Debarment and Suspension (Non-
procurement) and Governmentwide Re-

quirements for Drug-Free Workplace 
(Grants)). 

(7) 34 CFR part 86 (Drug-Free Schools 
and Campuses). 

(b) The regulations in this part 642. 

(Authority: 20 U.S.C. 1070a–11 and 1070–17) 

[47 FR 17788, Apr. 23, 1982, as amended at 58 
FR 51519, Oct. 1, 1993] 

§ 642.5 Definitions that apply to the 
Training Program. 

(a) Definitions in EDGAR. The fol-
lowing terms used in this part are de-
fined in 34 CFR part 77: 

Applicant 
Application 
Award 
Budget 
EDGAR 
Equipment 
Facilities 
Fiscal year 
Grant 
Grantee 
Nonprofit 
Private 
Project 
Project period 
Public 
Secretary 
State 
Supplies 

(b) Definitions that apply to this part. 
The following definitions apply to this 
part: 

Act means the Higher Education Act 
of 1965, as amended. 

Federal TRIO Programs means the Up-
ward Bound, Talent Search, Student 
Support Services, Educational Oppor-
tunity Centers, and Ronald E. McNair 
Postbaccalaureate Achievement Pro-
grams. 

(Authority: 20 U.S.C. 1001 et seq., 1070a-11, 
1070–17, 1088, 1141, and 1144a) 

Institution of higher education means 
an educational institution as defined in 
section 481, 1201(a), or 1204 of the Act. 

Leadership personnel means project 
directors, coordinators, and other indi-
viduals involved with the supervision 
and direction of projects under the 
Federal TRIO Programs. 

[47 FR 17788, Apr. 23, 1982, as amended at 54 
FR 7737, Feb. 22, 1989; 57 FR 9005, Mar. 13, 
1992; 58 FR 51519, Oct. 1, 1993] 
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Subpart B—What Kinds of Projects 
Does the Secretary Assist 
Under This Program? 

§ 642.10 Activities the Secretary assists 
under the Training Program. 

(a) A Training Program project 
trains the staff and leadership per-
sonnel of Federal TRIO Program 
projects to enable them to more effec-
tively operate those projects. 

(b) A Training Program project may 
include conferences, internships, semi-
nars, workshops, and the publication of 
manuals designed to improve the oper-
ations of Federal TRIO Program 
projects. 

(c) Each year, one or more Training 
Program projects must provide train-
ing for new project directors. 

(d) Each year, one or more Training 
Program projects must offer training 
covering the following topics: 

(1) The legislative and regulatory re-
quirements for operating Federal TRIO 
Programs. 

(2) Assisting students to obtain ade-
quate student financial assistance from 
programs authorized under Title IV of 
the Act, as well as from other sources. 

(3) The design and operation of model 
Federal TRIO Program projects. 

(Authority: 20 U.S.C. 1070a-17) 

[58 FR 51519, Oct. 1, 1993] 

Subpart C [Reserved] 

Subpart D—How Does the 
Secretary Make a Grant? 

§ 642.30 How the Secretary evaluates 
an application for a new award. 

(a) The Secretary evaluates an appli-
cation on the basis of the criteria in 
§ 642.31. 

(1) The Secretary awards up to 100 
points for these criteria. 

(2) The maximum possible score for 
each complete criterion is indicated in 
the parentheses next to the heading of 
that criterion. 

(b) In addition, for applicants that 
have conducted a Training Program 
project within the three fiscal years 
prior to the fiscal year for which the 
applicant is applying, the Secretary 

considers the experience of the appli-
cant on the basis of § 642.32. 

(Authority: 20 U.S.C. 1070d, 1070d-1d) 

§ 642.31 Selection criteria the Sec-
retary uses. 

The Secretary uses the criteria in 
paragraphs (a) through (f) of this sec-
tion to evaluate applications: 

(a) Plan of operation. (20 points) (1) 
The Secretary reviews each application 
for information that shows the quality 
of the plan of operation for the project. 

(2) The Secretary looks for informa-
tion that shows— 

(i) High quality in the design of the 
project; 

(ii) An effective plan of managment 
that insures proper and efficient ad-
ministration of the project; 

(iii) A clear description of how the 
objectives of the project relate to the 
purpose of the program; 

(iv) The way the applicant plans to 
use its resources and personnel to 
achieve each objective; and 

(v) A clear description of how the ap-
plicant will provide equal access and 
treatment for eligible project partici-
pants who are members of groups that 
have been traditionally underrep-
resented, such as— 

(A) Members of racial or ethnic mi-
nority groups; 

(B) Women; 
(C) Handicapped persons; and 
(D) The elderly. 
(b) Quality of key personnel. (20 

points) (1) The Secretary reviews each 
application for information that shows 
the qualifications of the key personnel 
the applicant plans to use on the 
project. 

(2) The Secretary looks for informa-
tion that shows— 

(i) The qualifications of the project 
director; 

(ii) The qualifications of each of the 
other key personnel to be used in the 
project; 

(iii) The time that each person re-
ferred to in paragraphs (b)(2)(i) and (ii) 
of this section plans to commit to the 
project; and 

(iv) The extent to which the appli-
cant, as part of its nondiscriminatory 
employment practices, encourages ap-
plications for employment from per-
sons who are members of groups that 
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have been traditionally underrep-
resented, such as— 

(A) Members of racial or ethnic mi-
nority groups; 

(B) Women; 
(C) Handicapped persons; and 
(D) The elderly. 
(3) To determine the qualifications of 

a person, the Secretary considers evi-
dence of past experience and training, 
in fields related to the objectives of the 
project, as well as other information 
that the applicant provides. 

(c) Budget and cost effectiveness. (10 
points) (1) The Secretary reviews each 
application for information that shows 
that the project has an adequate budg-
et and is cost effective. 

(2) The Secretary looks for informa-
tion that shows— 

(i) The budget for the project is ade-
quate to support the project activities; 
and 

(ii) Costs are reasonable in relation 
to the objectives of the project. 

(d) Evaluation plan. (10 points) (1) The 
Secretary reviews each application for 
information that shows the quality of 
the evaluation plan for the project. 

(2) The Secretary looks for informa-
tion that shows methods of evaluation 
that are appropriate for the project 
and, to the extent possible, are objec-
tive and produce data that are quan-
tifiable. 

(e) Adequacy of resources. (15 points) 
(1) The Secretary reviews each appli-

cation for information that shows that 
the applicant plans to devote adequate 
resources to the project. 

(2) The Secretary looks for informa-
tion that shows— 

(i) The facilities that the applicant 
plans to use are adequate; and 

(ii) The equipment and supplies that 
the applicant plans to use are ade-
quate. 

(f) Need. (25 points) (1) The Secretary 
reviews each application for informa-
tion that shows a need for a Training 
Program project. 

(2) The Secretary looks for informa-
tion that shows— 

(i) The extent to which the proposed 
training addresses a specific need not 
addressed by other training projects 
available to Federal TRIO Programs 
personnel; 

(ii) The extent to which the proposed 
training addresses a significant train-
ing need in the region(s) to be served; 
and 

(iii) The extent to which the proposed 
training addresses needs that are con-
sistent with the topics required by 
statute and other topics chosen as pri-
orities by the Secretary as authorized 
under § 642.34. 

(Authority: 20 U.S.C. 1070a–11 and 1070a–17) 

[47 FR 17788, Apr. 23, 1982, as amended at 58 
FR 51519, Oct. 1, 1993] 

EFFECTIVE DATE NOTE: At 58 FR 51519, Oct. 
1, 1993 in § 642.31, paragraph (f)(2)(i) was 
amended by removing ‘‘Special Programs’’ 
and adding ‘‘Federal TRIO Programs’’ in 
their place, and (f)(2)(iii) was revised. This 
section contains information collection and 
recordkeeping requirements and will not be-
come effective until approval has been given 
by the Office of Management and Budget. 

§ 642.32 Prior experience. 

(a)(1) The Secretary gives priority to 
each applicant that has conducted a 
Training Program project under title 
IV-A-4 of the Higher Education Act 
within the three fiscal years prior to 
the fiscal year for which the applicant 
is applying. 

(2) To determine the number of pri-
ority points to be awarded each eligible 
applicant, the Secretary considers the 
applicant’s prior experience of service 
delivery in accordance with paragraphs 
(b) and (c) of this section. 

(b)(1) The Secretary may add from 
one to eight points to the point score 
obtained on the basis of the selection 
criteria in § 642.31, based on the appli-
cant’s success in meeting the adminis-
trative requirements and pro-
grammatic objectives of paragraph (c) 
of this section. 

(2) The maximum possible score for 
each criterion is indicated in the pa-
rentheses preceding the criterion. 

(c) The Secretary—based on informa-
tion contained in one or more of the 
following: Performance reports, audit 
reports, training site visit reports, 
evaluations by participants, project 
evaluation reports, the previously 
funded application, the negotiated pro-
gram plan(s), and the application under 
consideration—looks for information 
that shows— 
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(1) (2 points) The extent to which the 
project has served the number and 
kinds of training participants it was 
funded to serve; 

(2) (2 points) The extent to which par-
ticipants benefited from training in 
areas such as— 

(i) Increased qualifications and skills 
in meeting the needs of disadvantaged 
students; and 

(ii) Increased knowledge and under-
standing of the Federal TRIO Pro-
grams; 

(3) (2 points) The extent to which the 
applicant has achieved other goals and 
objectives as stated in the previously 
funded application or negotiated pro-
gram plan; and 

(4) (2 points) The extent to which the 
applicant has met the administrative 
requirements—including record-
keeping, reporting, and financial ac-
countability—under the terms of the 
previously funded award. 

(Authority: 20 U.S.C. 1070a–11) 

[47 FR 24973, June 8, 1982, as amended at 58 
FR 51520, Oct. 1, 1993] 

§ 642.33 Geographic distribution. 
The Secretary, to the greatest extent 

possible, awards grants for Training 
Program projects that will be carried 
out in all of the regions of the Nation 
in order to assure accessibility to pro-
spective training participants. 

(Authority: 20 U.S.C. 1070a–17) 

§ 642.34 Priorities for funding. 
(a) The Secretary, after consultation 

with regional and State professional 
associations of persons having special 
knowledge with respect to the training 
needs of Special Programs personnel, 
may select one or more of the following 
subjects as training priorities: 

(1) Basic skills instruction in read-
ing, mathematics, written and oral 
communication, and study skills. 

(2) Counseling. 
(3) Assessment of student needs. 
(4) Academic tests and testing. 
(5) College and university admissions 

policies and procedures. 
(6) Student financial aid. 
(7) Cultural enrichment programs. 
(8) Career planning. 
(9) Tutorial programs. 

(10) Retention and graduation strate-
gies. 

(11) Support services for persons of 
limited proficiency in English. 

(12) Support services for physically 
handicapped persons. 

(13) Strategies for preparing students 
for doctoral studies. 

(14) Project evaluation. 
(15) Budget management. 
(16) Personnel management. 
(17) Reporting student and project 

performance. 
(18) Coordinating project activities 

with other available resources and ac-
tivities. 

(19) General project management for 
new directors. 

(20) Legislative and regulatory re-
quirements for the operation of pro-
grams. 

(21) The design and operation of 
model programs for projects funded 
under the Federal TRIO Programs. 

(b) The Secretary annually funds 
training on the subjects listed in para-
graphs (a)(6), (19), (20), and (21) of this 
section. 

(c) The Secretary may consider an 
application for a Training Program 
project that does not address one of the 
established priorities if the applicant 
addresses another significant training 
need in the local area being served by 
the Federal TRIO Programs. 

(Authority: 20 U.S.C. 1070a–11 and 1070a–17) 

[54 FR 7737, Feb. 22, 1989, as amended at 58 
FR 51520, Oct. 1, 1993] 

Subpart E—What Conditions Must 
Be Met by a Grantee? 

§ 642.40 Allowable costs. 
Allowable project costs may include 

the following costs reasonably related 
to carrying out a Training Program 
project: 

(a) Rental of space, if space is not 
available at a sponsoring institution 
and if the space is not owned by a spon-
soring institution. 

(b) Printing. 
(c) Postage. 
(d) Purchase or rental of equipment if 

approved in writing by the Secretary. 
(e) Consumable supplies. 
(f) Transportation costs for partici-

pants and training staff. 
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(g) Lodging and subsistence costs for 
participants and training staff. 

(h) Transportation costs, lodging and 
subsistence costs and fees for consult-
ants, if any. 

(i) Honorariums for speakers who are 
not members of the staff or consultants 
to the project. 

(j) Other costs that are specifically 
approved in advance and in writing by 
the Secretary. 

(Authority: 20 U.S.C. 1070a–11 and 1070a–17) 

§ 642.41 Nonallowable costs. 

Costs that may not be charged 
against a grant under this program in-
clude the following: 

(a) Research not directly related to 
the evaluation or improvement of the 
project. 

(b) Construction, renovation, or re-
modeling of any facilities. 

(c) Stipends, tuition fees, and other 
direct financial assistance to trainees 
other than those participating in in-
ternships. 

(Authority: 20 U.S.C. 1070a–11 and 1070a–17) 

PART 643—TALENT SEARCH 

Subpart A—General 

Sec. 
643.1 What is the Talent Search program? 
643.2 Who is eligible for a grant? 
643.3 Who is eligible to participate in a 

project? 
643.4 What services may a project provide? 
643.5 How long is a project period? 
643.6 What regulations apply? 
643.7 What definitions apply? 

Subpart B—Assurances 

643.10 What assurances must an applicant 
submit? 

Subpart C—How Does the Secretary Make 
a Grant? 

643.20 How does the Secretary decide which 
new grants to make? 

643.21 What selection criteria does the Sec-
retary use? 

643.22 How does the Secretary evaluate 
prior experience? 

643.23 How does the Secretary set the 
amount of a grant? 

Subpart D—What Conditions Must Be Met 
by a Grantee? 

643.30 What are allowable costs? 
643.31 What are unallowable costs? 
643.32 What other requirements must a 

grantee meet? 

AUTHORITY: 20 U.S.C. 1070a–11 and 1070a–12, 
unless otherwise noted. 

SOURCE: 58 FR 59145, Nov. 5, 1993, unless 
otherwise noted. 

Subpart A—General 

§ 643.1 What is the Talent Search pro-
gram? 

The Talent Search program provides 
grants for projects designed to— 

(a) Identify qualified youths with po-
tential for education at the postsec-
ondary level and encourage them to 
complete secondary school and under-
take a program of postsecondary edu-
cation; 

(b) Publicize the availability of stu-
dent financial assistance for persons 
who seek to pursue postsecondary edu-
cation; and 

(c) Encourage persons who have not 
completed education programs at the 
secondary or postsecondary level, but 
who have the ability to do so, to reen-
ter these programs. 

(Authority: 20 U.S.C. 1070a–12) 

§ 643.2 Who is eligible for a grant? 

The following are eligible for a grant 
to carry out a Talent Search project: 

(a) An institution of higher edu-
cation. 

(b) A public or private agency or or-
ganization. 

(c) A combination of the types of in-
stitutions, agencies, and organizations 
described in paragraphs (a) and (b) of 
this section. 

(d) A secondary school, under excep-
tional circumstances such as if no in-
stitution, agency, or organization de-
scribed in paragraphs (a) and (b) of this 
section is capable of carrying out a 
Talent Search project in the target 
area to be served by the proposed 
project. 

(Authority: 20 U.S.C. 1070a–11) 
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§ 643.3 Who is eligible to participate in 
a project? 

(a) An individual is eligible to par-
ticipate in a Talent Search project if 
the individual meets all the following 
requirements: 

(1)(i) Is a citizen or national of the 
United States; 

(ii) Is a permanent resident of the 
United States; 

(iii) Is in the United States for other 
than a temporary purpose and provides 
evidence from the Immigration and 
Naturalization Service of his or her in-
tent to become a permanent resident; 

(iv) Is a permanent resident of Guam, 
the Northern Mariana Islands, or the 
Trust Territory of the Pacific Islands 
(Palau); or 

(v) Is a resident of the Freely Associ-
ated States—the Federated States of 
Micronesia or the Republic of the Mar-
shall Islands. 

(2)(i) Has completed five years of ele-
mentary education or is at least 11 
years of age but not more than 27 years 
of age. 

(ii) However, an individual who is 
more than 27 years of age may partici-
pate in a Talent Search project if the 
individual cannot be appropriately 
served by an Educational Opportunity 
Center project under 34 CFR part 644 
and if the individual’s participation 
would not dilute the Talent Search 
project’s services to individuals de-
scribed in paragraph (a)(2)(i) of this 
section. 

(3)(i) Is enrolled in or has dropped out 
of any grade from six through 12, or has 
graduated from secondary school, has 
potential for a program of postsec-
ondary education, and needs one or 
more of the services provided by the 
project in order to undertake such a 
program; or 

(ii) Has undertaken, but is not pres-
ently enrolled in, a program of postsec-
ondary education, has the ability to 
complete such a program, and needs 
one or more of the services provided by 
the project to reenter such a program. 

(b) A veteran as defined in § 643.6(b), 
regardless of age, is eligible to partici-
pate in a Talent Search project if he or 
she satisfies the eligibility require-
ments in paragraph (a) of this section 

other than the age requirement in 
paragraph (a)(2). 

(Authority: 20 U.S.C. 1070a–11 and 1070a–12) 

§ 643.4 What services may a project 
provide? 

A Talent Search project may provide 
the following services: 

(a) Academic advice and assistance in 
secondary school and college course se-
lection. 

(b) Assistance in completing college 
admission and financial aid applica-
tions. 

(c) Assistance in preparing for col-
lege entrance examinations. 

(d) Guidance on secondary school re-
entry or entry to other programs lead-
ing to a secondary school diploma or 
its equivalent. 

(e) Personal and career counseling. 
(f) Tutorial services. 
(g) Exposure to college campuses as 

well as cultural events, academic pro-
grams, and other sites or activities not 
usually available to disadvantaged 
youth. 

(h) Workshops and counseling for 
parents of students served. 

(i) Mentoring programs involving ele-
mentary or secondary school teachers, 
faculty members at institutions of 
higher education, students, or any 
combination of these persons. 

(j) Activities described in paragraphs 
(a) through (i) of this section that are 
specifically designed for students of 
limited English proficiency. 

(k) Other activities designed to meet 
the purposes of the Talent Search pro-
gram stated in § 643.1, including activi-
ties to meet the specific educational 
needs of individuals in grades six 
through eight. 

(Authority: 20 U.S.C. 1070a–12) 

§ 643.5 How long is a project period? 
(a) Except as provided in paragraph 

(b) of this section, a project period 
under the Talent Search program is 
four years. 

(b) The Secretary approves a project 
period of five years for applications 
that score in the highest ten percent of 
all applications approved for new 
grants under the criteria in § 643.21. 

(Authority: 20 U.S.C. 1070a–11) 
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§ 643.6 What regulations apply? 
The following regulations apply to 

the Talent Search program: 
(a) The Education Department Gen-

eral Administrative Regulations 
(EDGAR) as follows: 

(1) 34 CFR part 74 (Administration of 
Grants to Institutions of Higher Edu-
cation, Hospitals, and Nonprofit Orga-
nizations). 

(2) 34 CFR part 75 (Direct Grant Pro-
grams), except for § 75.511. 

(3) 34 CFR part 77 (Definitions That 
Apply to Department Regulations), ex-
cept for the definition of ‘‘secondary 
school’’ in § 77.1. 

(4) 34 CFR part 79 (Intergovernmental 
Review of Department of Education 
Programs and Activities). 

(5) 34 CFR part 82 (New Restrictions 
on Lobbying). 

(6) 34 CFR part 85 (Governmentwide 
Debarment and Suspension (Non-
procurement) and Governmentwide Re-
quirements for Drug-Free Workplace 
(Grants)). 

(7) 34 CFR part 86 (Drug-Free Schools 
and Campuses). 

(b) The regulations in this part 643. 

(Authority: 20 U.S.C. 1070a–11 and 1070a–12) 

§ 643.7 What definitions apply? 
(a) Definitions in EDGAR. The fol-

lowing terms used in this part are de-
fined in 34 CFR 77.1: 

Applicant 
Application 
Budget 
Budget period 
EDGAR 
Equipment 
Facilities 
Fiscal year 
Grant 
Grantee 
Private 
Project 
Project period 
Public 
Secretary 
Supplies 

(b) Other definitions. The following 
definitions also apply to this part: 

HEA means the Higher Education Act 
of 1965, as amended. 

Institution of higher education means 
an educational institution as defined in 
sections 1201(a) and 481 of the HEA. 

Low-income individual means an indi-
vidual whose family’s taxable income 
did not exceed 150 percent of the pov-
erty level amount in the calendar year 
preceding the year in which the indi-
vidual initially participated in the 
project. The poverty level amount is 
determined by using criteria of poverty 
established by the Bureau of the Cen-
sus of the U.S. Department of Com-
merce. 

Participant means an individual 
who— 

(1) Is determined to be eligible to 
participate in the project under § 643.3; 
and 

(2) Receives project services designed 
for his or her age or grade level. 

Postsecondary education means edu-
cation beyond the secondary school 
level. 

Potential first-generation college stu-
dent means— 

(1) An individual neither of whose 
natural or adoptive parents received a 
baccalaureate degree; 

(2) An individual who, prior to the 
age of 18, regularly resided with and re-
ceived support from only one parent 
and whose supporting parent did not 
receive a baccalaureate degree; or 

(3) An individual who, prior to the 
age of 18, did not regularly reside with 
or receive support from a natural or an 
adoptive parent. 

Secondary school means a school that 
provides secondary education as deter-
mined under State law, except that it 
does not include education beyond 
grade 12. 

Target area means a geographic area 
served by a Talent Search project. 

Target school means a school des-
ignated by the applicant as a focus of 
project services. 

Veteran means a person who served 
on active duty as a member of the 
Armed Forces of the United States— 

(1) For a period of more than 180 
days, any part of which occurred after 
January 31, 1955, and who was dis-
charged or released from active duty 
under conditions other than dishonor-
able; or 

(2) After January 31, 1955, and who 
was discharged or released from active 
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duty because of a service-connected 
disability. 

(Authority: 20 U.S.C. 1070a–11, 1070a–12 and 
1141) 

Subpart B—Assurances 
§ 643.10 What assurances must an ap-

plicant submit? 
An applicant shall submit, as part of 

its application, assurances that— 
(a) At least two-thirds of the individ-

uals it serves under its proposed Talent 
Search project will be low-income indi-
viduals who are potential first-genera-
tion college students; 

(b) Individuals who are receiving 
services from another Talent Search 
project or an Educational Opportunity 
Center project under 34 CFR part 644 
will not receive services under the pro-
posed project; 

(c) The project will be located in a 
setting or settings accessible to the in-
dividuals proposed to be served by the 
project; and 

(d) If the applicant is an institution 
of higher education, it will not use the 
project as a part of its recruitment pro-
gram. 

(Authority: 20 U.S.C. 1070a–12) 

Subpart C—How Does the 
Secretary Make a Grant? 

§ 643.20 How does the Secretary de-
cide which new grants to make? 

(a) The Secretary evaluates an appli-
cation for a new grant as follows: 

(1)(i) The Secretary evaluates the ap-
plication on the basis of the selection 
criteria in § 643.21. 

(ii) The maximum score for all the 
criteria in § 643.21 is 100 points. The 
maximum score for each criterion is 
indicated in parentheses with the cri-
terion. 

(2)(i) For an application for a new 
grant to continue to serve substan-
tially the same populations or cam-
puses that the applicant is serving 
under an expiring project, the Sec-
retary evaluates the applicant’s prior 
experience in delivering services under 
the expiring project on the basis of the 
criteria in § 643.22. 

(ii) The maximum score for all the 
criteria in § 643.22 is 15 points. The 

maximum score for each criterion is 
indicated in parentheses with the cri-
terion. 

(3) The Secretary awards additional 
points equal to 10 percent of the appli-
cation’s score under paragraphs (a)(1) 
and (2) of this section to an application 
for a project in Guam, the Virgin Is-
lands, American Samoa, the Trust Ter-
ritory of the Pacific Islands (Palau), or 
the Northern Mariana Islands if the ap-
plicant meets the requirements of sub-
parts A, B, and D of this part. 

(b) The Secretary makes new grants 
in rank order on the basis of the appli-
cations’ total scores under paragraphs 
(a)(1) through (3) of this section. 

(c) If the total scores of two or more 
applications are the same and there are 
insufficient funds for these applica-
tions after the approval of higher- 
ranked applications, the Secretary uses 
the remaining funds to serve geo-
graphic areas and eligible populations 
that have been underserved by the Tal-
ent Search program. 

(d) The Secretary may decline to 
make a grant to an applicant that car-
ried out a project that involved the 
fraudulent use of funds under section 
402A(c)(2)(B) of the HEA. 

(Authority: 20 U.S.C. 1070a–11, 1070a–12, and 
1144a(a)) 

§ 643.21 What selection criteria does 
the Secretary use? 

The Secretary uses the following cri-
teria to evaluate an application for a 
new grant: 

(a) Need for the project (24 points). The 
Secretary evaluates the need for a Tal-
ent Search project in the proposed tar-
get area on the basis of the extent to 
which the application contains clear 
evidence of the following: 

(1) A high number or percentage, or 
both, of low-income families residing 
in the target area; 

(2) A high number or percentage, or 
both, of individuals residing in the tar-
get area with education completion 
levels below the baccalaureate level; 

(3) A high student dropout rate in the 
proposed target schools in the pre-
ceding three years; 

(4) A low rate of enrollment in pro-
grams of postsecondary education by 
graduates of the target schools in the 
preceding three years; 
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(5) A high ratio of students to school 
counselors in the target schools; and 

(6) Other indicators of need for a Tal-
ent Search project, including the pres-
ence of unaddressed academic or socio- 
economic problems of students in the 
target schools or the target area. 

(b) Objectives (8 points). The Sec-
retary evaluates the quality of the ap-
plicant’s proposed project objectives on 
the basis of the extent to which they— 

(1) Include both process and outcome 
objectives relating to each of the pur-
poses of the Talent Search program 
stated in § 643.1; 

(2) Address the needs of the target 
area; 

(3) Are clearly described, specific, 
and measurable; and 

(4) Are ambitious but attainable 
within each budget period and the 
project period given the project budget 
and other resources. 

(c) Plan of operation (30 points). The 
Secretary evaluates the quality of the 
applicant’s plan of operation on the 
basis of the following: 

(1) (4 points) The plan to inform the 
residents, schools, and community or-
ganizations in the target area of the 
goals, objectives, and services of the 
project and the eligibility require-
ments for participation in the project; 

(2) (4 points) The plan to identify and 
select eligible participants and ensure 
their participation without regard to 
race, color, national origin, gender, or 
disability; 

(3) (2 points) The plan to assess each 
participant’s need for services provided 
by the project; 

(4) (12 points) The plan to provide 
services that meet participants’ needs 
and achieve the objectives of the 
project; and 

(5) (8 points) The plan, including the 
project’s organizational structure and 
the time committed to the project by 
the project director and other per-
sonnel, to ensure the proper and effi-
cient administration of the project. 

(d) Applicant and community support 
(16 points). The Secretary evaluates 
the applicant and community support 
for the proposed project on the basis of 
the extent to which the applicant has 
made provision for resources to supple-
ment the grant and enhance the 
project’s services, including— 

(1) (8 points) Facilities, equipment, 
supplies, personnel, and other re-
sources committed by the applicant; 
and 

(2) (8 points) Resources secured 
through written commitments from 
schools, community organizations, and 
others. 

(e) Quality of personnel (9 points). (1) 
The Secretary evaluates the quality of 
the personnel the applicant plans to 
use in the project on the basis of the 
following: 

(i) The qualifications required of the 
project director. 

(ii) The qualifications required of 
each of the other personnel to be used 
in the project. 

(iii) The plan to employ personnel 
who have succeeded in overcoming the 
disadvantages of circumstances like 
those of the population of the target 
area. 

(2) In evaluating the qualifications of 
a person, the Secretary considers his or 
her experience and training in fields re-
lated to the objectives of the project. 

(f) Budget (5 points). The Secretary 
evaluates the extent to which the 
project budget is reasonable, cost-effec-
tive, and adequate to support the 
project. 

(g) Evaluation plan (8 points). The 
Secretary evaluates the quality of the 
evaluation plan for the project on the 
basis of the extent to which the appli-
cant’s methods of evaluation— 

(1) Are appropriate to the project’s 
objectives; 

(2) Provide for the applicant to deter-
mine, using specific and quantifiable 
measures, the success of the project 
in— 

(i) Making progress toward achieving 
its objectives (a formative evaluation); 
and 

(ii) Achieving its objectives at the 
end of the project period (a summative 
evaluation); and 

(3) Provide for the disclosure of unan-
ticipated project outcomes, using 
quantifiable measures if appropriate. 

(Approved by the Office of Management and 
Budget under control number 1840–0549) 

(Authority: 20 U.S.C. 1070a–12) 
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§ 643.22 How does the Secretary evalu-
ate prior experience? 

(a) In the case of an application de-
scribed in § 643.20(a)(2)(i), the Secretary 
reviews information relating to an ap-
plicant’s performance under its expir-
ing Talent Search project. This infor-
mation includes performance reports, 
audit reports, site visit reports, and 
project evaluation reports. 

(b) The Secretary evaluates the ap-
plicant’s prior experience in delivering 
services on the basis of the following 
criteria: 

(1) (3 points) (i) Whether the appli-
cant provided services to the number of 
participants required to be served 
under the approved application; and 

(ii) Whether two-thirds of all partici-
pants served were low-income individ-
uals and potential first-generation col-
lege students. 

(2) (6 points) The extent to which the 
applicant met or exceeded its objec-
tives regarding the retention, reentry, 
and graduation levels of secondary 
school participants. 

(3) (6 points) The extent to which the 
applicant met or exceeded its objec-
tives regarding the admission or re-
entry of participants to programs of 
postsecondary education. 

(Approved by the Office of Management and 
Budget under control number 1840–0549) 

(Authority: 20 U.S.C. 1070a–12) 

§ 643.23 How does the Secretary set 
the amount of a grant? 

(a) The Secretary sets the amount of 
a grant on the basis of— 

(1) 34 CFR 75.232 and 75.233, for new 
grants; and 

(2) 34 CFR 75.253, for the second and 
subsequent years of a project period. 

(b) If the circumstances described in 
section 402A(b)(3) of the HEA exist, the 
Secretary uses the available funds to 
set the amount of the grant beginning 
in fiscal year 1994 at the lesser of— 

(1) $180,000; or 
(2) The amount requested by the ap-

plicant. 

(Approved by the Office of Management and 
Budget under control number 1840–0549) 

(Authority: 20 U.S.C. 1070a–11) 

Subpart D—What Conditions Must 
Be Met by a Grantee? 

§ 643.30 What are allowable costs? 
The cost principles that apply to the 

Talent Search program are in 34 CFR 
part 74, subpart Q. Allowable costs in-
clude the following if they are reason-
ably related to the objectives of the 
project: 

(a) Transportation, meals, and, if 
necessary, lodging for participants and 
staff for— 

(1) Visits to postsecondary edu-
cational institutions to obtain infor-
mation relating to the admission of 
participants to those institutions; 

(2) Participation in ‘‘College Day’’ 
activities; and 

(3) Field trips to observe and meet 
with persons who are employed in var-
ious career fields in the target area and 
who can act as role models for partici-
pants. 

(b) Purchase of testing materials. 
(c) Fees required for college admis-

sions applications or entrance exami-
nations if— 

(1) A waiver of the fee is unavailable; 
and 

(2) The fee is paid by the grantee to 
a third party on behalf of a participant. 

(d) In-service training of project 
staff. 

(e) Rental of space if— 
(1) Space is not available at the site 

of the grantee; and 
(2) The rented space is not owned by 

the grantee. 
(f) Purchase of computer hardware, 

computer software, or other equipment 
for student development, project ad-
ministration, and recordkeeping, if the 
applicant demonstrates to the Sec-
retary’s satisfaction that the equip-
ment is required to meet the objectives 
of the project more economically or ef-
ficiently. 

(Authority: 20 U.S.C. 1070a–11 and 1070a–12) 

§ 643.31 What are unallowable costs? 
Costs that are unallowable under the 

Talent Search program include, but are 
not limited to, the following: 

(a) Tuition, stipends, and other forms 
of direct financial support for partici-
pants. 

(b) Application fees for financial aid. 
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(c) Research not directly related to 
the evaluation or improvement of the 
project. 

(d) Construction, renovation, and re-
modeling of any facilities. 

(Authority: 20 U.S.C. 1070a–11 and 1070a–12) 

§ 643.32 What other requirements must 
a grantee meet? 

(a) Eligibility of participants. (1) A 
grantee shall determine the eligibility 
of each participant in the project at 
the time that the individual is selected 
to participate. 

(2) A grantee shall determine the sta-
tus of a low-income individual on the 
basis of the documentation described in 
section 402A(e) of the HEA. 

(b) Number of participants. A grantee 
shall serve a minimum of 600 partici-
pants in each budget period. However, 
the Secretary may reduce the min-
imum number of these participants if 
the amount of the grant for the budget 
period is less than $180,000. 

(c) Recordkeeping. For each partici-
pant, a grantee shall maintain a record 
of— 

(1) The basis for the grantee’s deter-
mination that the participant is eligi-
ble to participate in the project under 
§ 643.3; 

(2) The grantee’s needs assessment 
for the participant; 

(3) The services that are provided to 
the participant; and 

(4) The specific educational progress 
made by the participant as a result of 
the services. 

(d) Project director. (1) A grantee shall 
employ a full-time project director un-
less paragraph (d)(3) of this section ap-
plies. 

(2) The grantee shall give the project 
director sufficient authority to admin-
ister the project effectively. 

(3) The Secretary waives the require-
ment in paragraph (d)(1) of this section 
if the applicant demonstrates that the 
requirement will hinder coordination— 

(i) Among the Federal TRIO Pro-
grams (sections 402A through 402F of 
the HEA); or 

(ii) Between the programs funded 
under sections 402A through 410 of the 

HEA and similar programs funded 
through other sources. 

(Approved by the Office of Management and 
Budget under control number 1840–0549) 

(Authority: 20 U.S.C. 1070a–11 and 1070a–12) 

PART 644—EDUCATIONAL 
OPPORTUNITY CENTERS 

Subpart A—General 

Sec. 
644.1 What is the Educational Opportunity 

Centers program? 
644.2 Who is eligible for a grant? 
644.3 Who is eligible to participate in a 

project? 
644.4 What services may a project provide? 
644.5 How long is a project period? 
644.6 What regulations apply? 
644.7 What definitions apply? 

Subpart B—Assurances 

644.10 What assurances must an applicant 
submit? 

Subpart C—How Does the Secretary Make 
a Grant? 

644.20 How does the Secretary decide which 
new grants to make? 

644.21 What selection criteria does the Sec-
retary use? 

644.22 How does the Secretary evaluate 
prior experience? 

644.23 How does the Secretary set the 
amount of a grant? 

Subpart D—What Conditions Must Be Met 
by a Grantee? 

644.30 What are allowable costs? 
644.31 What are unallowable costs? 
644.32 What other requirements must a 

grantee meet? 

AUTHORITY: 20 U.S.C. 1070a–11 and 1070a–16, 
unless otherwise noted. 

SOURCE: 59 FR 2658, Jan. 18, 1994, unless 
otherwise noted. 

Subpart A—General 

§ 644.1 What is the Educational Oppor-
tunity Centers program? 

The Educational Opportunity Centers 
program provides grants for projects 
designed to provide— 

(a) Information regarding financial 
and academic assistance available for 
individuals who desire to pursue a pro-
gram of postsecondary education; and 
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(b) Assistance to individuals in ap-
plying for admission to institutions 
that offer programs of postsecondary 
education, including assistance in pre-
paring necessary applications for use 
by admissions and financial aid offi-
cers. 

(Authority: 20 U.S.C. 1070a–16) 

§ 644.2 Who is eligible for a grant? 
The following are eligible for a grant 

to carry out an Educational Oppor-
tunity Centers project: 

(a) An institution of higher edu-
cation. 

(b) A public or private agency or or-
ganization. 

(c) A combination of the types of in-
stitutions, agencies, and organizations 
described in paragraphs (a) and (b) of 
this section. 

(d) A secondary school, under excep-
tional circumstances such as if no in-
stitution, agency, or organization de-
scribed in paragraphs (a) and (b) of this 
section is capable of carrying out an 
Educational Opportunity Centers 
project in the target area to be served 
by the proposed project. 

(Authority: 20 U.S.C. 1070a–11) 

§ 644.3 Who is eligible to participate in 
a project? 

(a) An individual is eligible to par-
ticipate in an Educational Opportunity 
Centers project if the individual meets 
all of the following requirements: 

(1)(i) Is a citizen or national of the 
United States; 

(ii) Is a permanent resident of the 
United States; 

(iii) Is in the United States for other 
than a temporary purpose and provides 
evidence from the Immigration and 
Naturalization Service of his or her in-
tent to become a permanent resident; 

(iv) Is a permanent resident of Guam, 
the Northern Mariana Islands, or the 
Trust Territory of the Pacific Islands 
(Palau); or 

(v) Is a resident of the Freely Associ-
ated States—the Federated States of 
Micronesia or the Republic of the Mar-
shall Islands. 

(2)(i) Is at least 19 years of age; or 
(ii) Is less than 19 years of age, and 

the individual cannot be appropriately 
served by a Talent Search project 

under 34 CFR part 643, and the individ-
ual’s participation would not dilute the 
Educational Opportunity Centers 
project’s services to individuals de-
scribed in paragraph (a)(2)(i) of this 
section. 

(3) Expresses a desire to enroll, or is 
enrolled, in a program of postsecondary 
education, and requests information or 
assistance in applying for admission to, 
or financial aid for, such a program. 

(b) A veteran as defined in § 644.7(b), 
regardless of age, is eligible to partici-
pate in an Educational Opportunity 
Centers project if he or she satisfies 
the eligibility requirements in para-
graph (a) of this section other than the 
age requirement in paragraph (a)(2) of 
this section. 

(Authority: 20 U.S.C. 1070a–11 and 1070a–16) 

§ 644.4 What services may a project 
provide? 

An Educational Opportunity Centers 
project may provide the following serv-
ices: 

(a) Public information campaigns de-
signed to inform the community about 
opportunities for postsecondary edu-
cation and training. 

(b) Academic advice and assistance in 
course selection. 

(c) Assistance in completing college 
admission and financial aid applica-
tions. 

(d) Assistance in preparing for col-
lege entrance examinations. 

(e) Guidance on secondary school re-
entry or entry to a General Edu-
cational Development (GED) program 
or other alternative education program 
for secondary school dropouts. 

(f) Personal counseling. 
(g) Tutorial services. 
(h) Career workshops and counseling. 
(i) Mentoring programs involving ele-

mentary or secondary school teachers, 
faculty members at institutions of 
higher education, students, or any 
combination of these persons. 

(j) Activities described in paragraphs 
(a) through (i) of this section that are 
specifically designed for students of 
limited English proficiency. 
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(k) Other activities designed to meet 
the purposes of the Educational Oppor-
tunity Centers program stated in 
§ 644.1. 

(Authority: 20 U.S.C. 1070a–16) 

§ 644.5 How long is a project period? 
(a) Except as provided in paragraph 

(b) of this section, a project period 
under the Educational Opportunity 
Centers program is four years. 

(b) The Secretary approves a project 
period of five years for applications 
that score in the highest ten percent of 
all applications approved for new 
grants under the criteria in § 644.21. 

(Authority: 20 U.S.C. 1070a–11) 

§ 644.6 What regulations apply? 
The following regulations apply to 

the Educational Opportunity Centers 
program: 

(a) The Education Department Gen-
eral Administrative Regulations 
(EDGAR) as follows: 

(1) 34 CFR part 74 (Administration of 
Grants to Institutions of Higher Edu-
cation, Hospitals, and Nonprofit Orga-
nizations). 

(2) 34 CFR part 75 (Direct Grant Pro-
grams), except for § 75.511. 

(3) 34 CFR part 77 (Definitions that 
Apply to Department Regulations), ex-
cept for the definition of ‘‘secondary 
school’’ in § 77.1. 

(4) 34 CFR part 79 (Intergovernmental 
Review of Department of Education 
Programs and Activities). 

(5) 34 CFR part 82 (New Restrictions 
on Lobbying). 

(6) 34 CFR part 85 (Governmentwide 
Debarment and Suspension (Non-
procurement) and Governmentwide Re-
quirements for Drug-Free Workplace 
(Grants)). 

(7) 34 CFR part 86 (Drug-Free Schools 
and Campuses). 

(b) The regulations in this part 644. 

(Authority: 20 U.S.C. 1070a–11 and 1070a–16) 

§ 644.7 What definitions apply? 
(a) Definitions in EDGAR. The fol-

lowing terms used in this part are de-
fined in 34 CFR 77.1: 

Applicant 
Application 
Budget 
Budget period 

EDGAR 
Equipment 
Facilities 
Fiscal year 
Grant 
Grantee 
Private 
Project 
Project period 
Public 
Secretary 
Supplies 

(b) Other definitions. The following 
definitions also apply to this part: 

HEA means the Higher Education Act 
of 1965, as amended. 

Institution of higher education means 
an educational institution as defined in 
sections 1201(a) and 481 of the HEA. 

Low-income individual means an indi-
vidual whose family’s taxable income 
did not exceed 150 percent of the pov-
erty level amount in the calendar year 
preceding the year in which the indi-
vidual initially participated in the 
project. The poverty level amount is 
determined by using criteria of poverty 
established by the Bureau of the Cen-
sus of the U.S. Department of Com-
merce. 

Participant means an individual 
who— 

(i) Is determined to be eligible to par-
ticipate in the project under § 644.3; and 

(ii) Receives project services. 
Postsecondary education means edu-

cation beyond the secondary school 
level. 

Potential first-generation college stu-
dent means— 

(i) An individual neither of whose 
parents received a baccalaureate de-
gree; or 

(ii) An individual who regularly re-
sided with and received support from 
only one parent and whose supporting 
parent did not receive a baccalaureate 
degree. 

Secondary school means a school that 
provides secondary education as deter-
mined under State law, except that it 
does not include education beyond 
grade 12. 

Target area means a geographic area 
served by an Educational Opportunity 
Centers project. 

Veteran means a person who served 
on active duty as a member of the 
Armed Forces of the United States— 
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(i) For a period of more than 180 
days, any part of which occurred after 
January 31, 1955, and who was dis-
charged or released from active duty 
under conditions other than dishonor-
able; or 

(ii) After January 31, 1955, and who 
was discharged or released from active 
duty because of a service-connected 
disability. 

(Authority: 20 U.S.C. 1070a–11, 1070a–16, and 
1141) 

Subpart B—Assurances 
§ 644.10 What assurances must an ap-

plicant submit? 
An applicant shall submit, as part of 

its application, assurances that— 
(a) At least two-thirds of the individ-

uals it serves under its proposed Edu-
cational Opportunity Centers project 
will be low-income individuals who are 
potential first-generation college stu-
dents; 

(b) Individuals who are receiving 
services from another Educational Op-
portunity Centers project or a Talent 
Search project under 34 CFR part 643 
will not receive services under the pro-
posed project; 

(c) The project will be located in a 
setting or settings accessible to the in-
dividuals proposed to be served by the 
project; and 

(d) If the applicant is an institution 
of higher education, it will not use the 
project as a part of its recruitment pro-
gram. 

(Authority: 20 U.S.C. 1070a–16) 

Subpart C—How Does the 
Secretary Make a Grant? 

§ 644.20 How does the Secretary de-
cide which new grants to make? 

(a) The Secretary evaluates an appli-
cation for a new grant as follows: 

(1)(i) The Secretary evaluates the ap-
plication on the basis of the selection 
criteria in § 644.21. 

(ii) The maximum score for all the 
criteria in § 644.21 is 100 points. The 
maximum score for each criterion is 
indicated in parentheses with the cri-
terion. 

(2)(i) For an application for a new 
grant to continue to serve substan-

tially the same populations or cam-
puses that the applicant is serving 
under an expiring project, the Sec-
retary evaluates the applicant’s prior 
experience in delivering services under 
the expiring project on the basis of the 
criteria in § 644.22. 

(ii) The maximum score for all the 
criteria in § 644.22 is 15 points. The 
maximum score for each criterion is 
indicated in parentheses with the cri-
terion. 

(3) The Secretary awards additional 
points equal to 10 percent of the appli-
cation’s score under paragraphs (a) (1) 
and (2) of this section to an application 
for a project in Guam, the Virgin Is-
lands, American Samoa, the Trust Ter-
ritory of the Pacific Islands (Palau), or 
the Northern Mariana Islands if the ap-
plicant meets the requirements of sub-
parts A, B, and D of this part. 

(b) The Secretary makes new grants 
in rank order on the basis of the appli-
cations’ total scores under paragraphs 
(a) (1) through (3) of this section. 

(c) If the total scores of two or more 
applications are the same and there are 
insufficient funds for these applica-
tions after the approval of higher- 
ranked applications, the Secretary uses 
the remaining funds to serve geo-
graphic areas and eligible populations 
that have been underserved by the Edu-
cational Opportunity Centers program. 

(d) The Secretary may decline to 
make a grant to an applicant that car-
ried out a project that involved the 
fraudulent use of funds under section 
402A(c)(2)(B) of the HEA. 

(Authority: 20 U.S.C. 1070a–11, 1070a–16, and 
1144a(a)) 

§ 644.21 What selection criteria does 
the Secretary use? 

The Secretary uses the following cri-
teria to evaluate an application for a 
new grant: 

(a) Need for the project (24 points). The 
Secretary evaluates the need for an 
Educational Opportunity Centers 
project in the proposed target area on 
the basis of the extent to which the ap-
plication contains clear evidence of— 

(1) A high number or percentage, or 
both, of low-income families residing 
in the target area; 
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(2) A high number or percentage, or 
both, of individuals residing in the tar-
get area with education completion 
levels below the baccalaureate level; 

(3) A high need on the part of resi-
dents of the target area for further 
education and training from programs 
of postsecondary education in order to 
meet changing employment trends; and 

(4) Other indicators of need for an 
Educational Opportunity Centers 
project, including the presence of 
unaddressed educational or socio-
economic problems of adult residents 
in the target area. 

(b) Objectives (8 points). The Sec-
retary evaluates the quality of the ap-
plicant’s proposed project objectives on 
the basis of the extent to which they— 

(1) Include both process and outcome 
objectives relating to each of the pur-
poses of the Educational Opportunity 
Centers program stated in § 644.1; 

(2) Address the needs of the target 
area; 

(3) Are clearly described, specific, 
and measurable; and 

(4) Are ambitious but attainable 
within each budget period and the 
project period given the project budget 
and other resources. 

(c) Plan of operation (30 points). The 
Secretary evaluates the quality of the 
applicant’s plan of operation on the 
basis of the following: 

(1) (4 points) The plan to inform the 
residents, schools, and community or-
ganizations in the target area of the 
goals, objectives, and services of the 
project and the eligibility require-
ments for participation in the project; 

(2) (4 points) The plan to identify and 
select eligible participants and ensure 
their participation without regard to 
race, color, national origin, gender, or 
disability; 

(3) (2 points) The plan to assess each 
participant’s need for services provided 
by the project; 

(4) (12 points) The plan to provide 
services that meet participants’ needs 
and achieve the objectives of the 
project; and 

(5) (8 points) The management plan 
to ensure the proper and efficient ad-
ministration of the project including, 
but not limited to, the project’s organi-
zational structure, the time committed 
to the project by the project director 

and other personnel, and, where appro-
priate, its coordination with other 
projects for disadvantaged students. 

(d) Applicant and community support 
(16 points). The Secretary evaluates 
the applicant and community support 
for the proposed project on the basis of 
the extent to which the applicant has 
made provision for resources to supple-
ment the grant and enhance the 
project’s services, including— 

(1) (8 points) Facilities, equipment, 
supplies, personnel, and other re-
sources committed by the applicant; 
and 

(2) (8 points) Resources secured 
through written commitments from 
schools, community organizations, and 
others. 

(e) Quality of personnel (9 points). (1) 
The Secretary evaluates the quality of 
the personnel the applicant plans to 
use in the project on the basis of the 
following: 

(i) The qualifications required of the 
project director. 

(ii) The qualifications required of 
each of the other personnel to be used 
in the project. 

(iii) The plan to employ personnel 
who have succeeded in overcoming the 
disadvantages or circumstances like 
those of the population of the target 
area. 

(2) In evaluating the qualifications of 
a person, the Secretary considers his or 
her experience and training in fields re-
lated to the objectives of the project. 

(f) Budget (5 points). The Secretary 
evaluates the extent to which the 
project budget is reasonable, cost-effec-
tive, and adequate to support the 
project. 

(g) Evaluation plan (8 points). The 
Secretary evaluates the quality of the 
evaluation plan for the project on the 
basis of the extent to which the appli-
cant’s methods of evaluation— 

(1) Are appropriate to the project’s 
objectives; 

(2) Provide for the applicant to deter-
mine, using specific and quantifiable 
measures, the success of the project 
in— 

(i) Making progress toward achieving 
its objectives (a formative evaluation); 
and 

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00316 Fmt 8010 Sfmt 8010 Y:\SGML\211134.XXX 211134



307 

Off. of Postsecondary Educ., Education § 644.30 

(ii) Achieving its objectives at the 
end of the project period (a summative 
evaluation); and 

(3) Provide for the disclosure of unan-
ticipated project outcomes, using 
quantifiable measures if appropriate. 

(Approved by the Office of Management and 
Budget under control number 1840–0065) 

(Authority: 20 U.S.C. 1070a–16) 

§ 644.22 How does the Secretary evalu-
ate prior experience? 

(a) In the case of an application de-
scribed in § 644.20(a)(2)(i), the Secretary 
reviews information relating to an ap-
plicant’s performance under its expir-
ing Educational Opportunity Centers 
project. This information includes per-
formance reports, audit reports, site 
visit reports, and project evaluation re-
ports. 

(b) The Secretary evaluates the ap-
plicant’s prior experience in delivering 
services on the basis of the following 
criteria: 

(1) (3 points) (i) Whether the appli-
cant provided services to the required 
number of participants who resided in 
the target area; and 

(ii) Whether two-thirds of all partici-
pants served were low-income individ-
uals and potential first-generation col-
lege students. 

(2) (6 points) The extent to which the 
applicant met or exceeded its objec-
tives regarding the provision of assist-
ance to individuals in applying for ad-
mission to, or financial aid for, pro-
grams of postsecondary education. 

(3) (6 points) The extent to which the 
applicant met or exceeded its objec-
tives regarding the admission or re-
entry of participants to programs of 
postsecondary education. 

(Approved by the Office of Management and 
Budget under control number 1840–0065) 

(Authority: 20 U.S.C. 1070a–16) 

§ 644.23 How does the Secretary set 
the amount of a grant? 

(a) The Secretary sets the amount of 
a grant on the basis of— 

(1) 34 CFR 75.232 and 75.233, for new 
grants; and 

(2) 34 CFR 75.253, for the second and 
subsequent years of a project period. 

(b) If the circumstances described in 
section 402A(b)(3) of the HEA exist, the 

Secretary uses the available funds to 
set the amount of the grant beginning 
in fiscal year 1994 at the lesser of— 

(1) $180,000; or 
(2) The amount requested by the ap-

plicant. 

(Authority: 20 U.S.C. 1070a–11) 

Subpart D—What Conditions Must 
Be Met by a Grantee? 

§ 644.30 What are allowable costs? 

The cost principles that apply to the 
Educational Opportunity Centers pro-
gram are in 34 CFR part 74, subpart Q. 
Allowable costs include the following if 
they are reasonably related to the ob-
jectives of the project: 

(a) Transportation, meals, and, with 
specific prior approval of the Sec-
retary, lodging for participants and 
staff for— 

(1) Visits to postsecondary edu-
cational institutions to obtain infor-
mation relating to the admission of 
participants to those institutions; 

(2) Participation in ‘‘College Day’’ 
activities; and 

(3) Field trips to observe and meet 
with people who are employed in var-
ious career fields in the target area and 
who can serve as role models for par-
ticipants. 

(b) Purchase of testing materials. 
(c) Fees required for college admis-

sions of entrance examinations if— 
(1) A waiver is unavailable; and 
(2) The fee is paid by the grantee to 

a third party on behalf of a participant. 
(d) In-service training of project 

staff. 
(e) Rental of space if— 
(1) Space is not available at the site 

of the grantee; and 
(2) The rented space is not owned by 

the grantee. 
(f) Purchase of computer hardware, 

computer software, or other equipment 
for student development, project ad-
ministration, and recordkeeping, if the 
applicant demonstrates to the Sec-
retary’s satisfaction that the equip-
ment is required to meet the objectives 
of the project more economically or ef-
ficiently. 

(Authority: 20 U.S.C. 1070a–11 and 1070a–16) 
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§ 644.31 What are unallowable costs? 

Costs that are unallowable under the 
Educational Opportunity Centers pro-
gram include, but are not limited to, 
the following: 

(a) Tuition, fees, stipends, and other 
forms of direct financial support for 
participants. 

(b) Research not directly related to 
the evaluation or improvement of the 
project. 

(c) Construction, renovation, and re-
modeling of any facilities. 

(Authority: 20 U.S.C. 1070a-11 and 1070a-16) 

§ 644.32 What other requirements must 
a grantee meet? 

(a) Eligibility of participants. (1) A 
grantee shall determine the eligibility 
of each participant in the project at 
the time that the individual is selected 
to participate. 

(2) A grantee shall determine the sta-
tus of a low-income individual on the 
basis of the documentation described in 
section 402A(e) of the HEA. 

(b) Number of participants. In each 
budget period, a grantee shall serve a 
minimum of 1,000 participants who re-
side in the target area. However, the 
Secretary may reduce the minimum 
number of these participants if the 
amount of the grant for the budget pe-
riod is less than $180,000. 

(c) Recordkeeping. For each partici-
pant, a grantee shall maintain a record 
of— 

(1) The basis for the grantee’s deter-
mination that the participant is eligi-
ble to participate in the project under 
§ 644.3; 

(2) The services that are provided to 
the participant; and 

(3) The specific educational benefits 
received by the participant. 

(d) Project director. (1) A grantee shall 
employ a full-time project director un-
less paragraph (d)(3) of this section ap-
plies. 

(2) The grantee shall give the project 
director sufficient authority to admin-
ister the project effectively. 

(3) The Secretary waives the require-
ment in paragraph (d) (1) of this sec-
tion if the applicant demonstrates that 
the requirement will hinder coordina-
tion— 

(i) Among the Federal TRIO Pro-
grams (sections 402A through 402F of 
the HEA); or 

(ii) Between the programs funded 
under sections 402A through 410 of the 
HEA and similar programs funded 
through other sources. 

(Approved by the Office of Management and 
Budget under control number 1840–0065) 

(Authority: 20 U.S.C. 1070a-11 and 1070a-16). 

PART 645—UPWARD BOUND 
PROGRAM 

Subpart A—General 

Sec. 
645.1 What is the Upward Bound Program? 
645.2 Who is eligible for a grant? 
645.3 Who is eligible to participate in an Up-

ward Bound project? 
645.4 What are the grantee requirements 

with respect to low income and first-gen-
eration participants? 

645.5 What regulations apply? 
645.6 What definitions apply to the Upward 

Bound Program? 

Subpart B—What Kinds of Projects and 
Services Does the Secretary Assist 
Under This Program? 

645.10 What kinds of projects are supported 
under the Upward Bound Program? 

645.11 What services do all Upward Bound 
projects provide? 

645.12 How are regular Upward Bound 
projects organized? 

645.13 What additional services do Upward 
Bound Math and Science Centers provide 
and how are they organized? 

645.14 What additional services do Veterans 
Upward Bound projects provide? 

Subpart C—How Does One Apply for An 
Award? 

645.20 How many applications for an Upward 
Bound award may an eligible applicant 
submit? 

645.21 What assurances must an applicant 
include in an application? 

Subpart D—How Does the Secretary Make 
a Grant? 

645.30 How does the Secretary decide which 
grants to make? 

645.31 What selection criteria does the Sec-
retary use? 

645.32 How does the Secretary evaluate 
prior experience? 

645.33 How does the Secretary set the 
amount of a grant? 
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645.34 How long is a project period? 

Subpart E—What Conditions Must Be Met 
by a Grantee? 

645.40 What are allowable costs? 
645.41 What are unallowable costs? 
645.42 What are Upward Bound stipends? 
645.43 What other requirements must a 

grantee meet? 

AUTHORITY: 20 U.S.C. 1070a–11 and 1070a–13, 
unless otherwise noted. 

SOURCE: 60 FR 4748, Jan. 24, 1995, unless 
otherwise noted. 

Subpart A—General 
§ 645.1 What is the Upward Bound Pro-

gram? 
(a) The Upward Bound Program pro-

vides Federal grants to projects de-
signed to generate in program partici-
pants the skills and motivation nec-
essary to complete a program of sec-
ondary education and to enter and suc-
ceed in a program of postsecondary 
education. 

(b) The Upward Bound Program pro-
vides Federal grants for the following 
three types of projects: 

(1) Regular Upward Bound projects. 
(2) Upward Bound Math and Science 

Centers. 
(3) Veterans Upward Bound projects. 

(Authority: 20 U.S.C. 1070a–11 and 1070a–13) 

§ 645.2 Who is eligible for a grant? 
The following entities are eligible to 

apply for a grant to carry out an Up-
ward Bound project: 

(a) Institutions of higher education. 
(b) Public or private agencies or or-

ganizations. 
(c) Secondary schools, in exceptional 

cases, if there are no other applicants 
capable of providing this program in 
the target area or areas to be served by 
the proposed project. 

(d) A combination of the types of in-
stitutions, agencies, and organizations 
described in paragraphs (a) and (b) of 
this section. 

(Authority: 20 U.S.C 1070a–11 and 1070a–13) 

§ 645.3 Who is eligible to participate in 
an Upward Bound project? 

An individual is eligible to partici-
pate in a Regular, Veterans, or a Math 
and Science Upward Bound project if 

the individual meets all of the fol-
lowing requirements: 

(a)(1) Is a citizen or national of the 
United States. 

(2) Is a permanent resident of the 
United States. 

(3) Is in the United States for other 
than a temporary purpose and provides 
evidence from the Immigration and 
Naturalization Service of his or her in-
tent to become a permanent resident. 

(4) Is a permanent resident of Guam, 
the Northern Mariana Islands, or the 
Trust Territory of the Pacific Islands. 

(5) Is a resident of the Freely Associ-
ated States—the Federated States of 
Micronesia, the Republic of the Mar-
shall Islands, or the Republic of Palau. 

(b) Is— 
(1) A potential first-generation col-

lege student; or 
(2) A low-income individual. 
(c) Has a need for academic support, 

as determined by the grantee, in order 
to pursue successfully a program of 
education beyond high school. 

(d) At the time of initial selection, 
has completed the eighth grade but has 
not entered the twelfth grade and is at 
least 13 years old but not older than 19, 
although the Secretary may waive the 
age requirement if the applicant dem-
onstrates that the limitation would de-
feat the purposes of the Upward Bound 
program. However, a veteran as defined 
in § 645.6, regardless of age, is eligible 
to participate in an Upward Bound 
project if he or she satisfies the eligi-
bility requirements in paragraphs (a), 
(b), and (c) of this section. 

(Authority: 20 U.S.C. 1070a–11 and 1070a–13) 

§ 645.4 What are the grantee require-
ments with respect to low income 
and first-generation participants? 

(a) At least two-thirds of the eligible 
participants a grantee serves must at 
the time of initial selection qualify as 
both low-income individuals and poten-
tial first-generation college students. 
The remaining participants must at 
the time of initial selection qualify as 
either low-income individuals or poten-
tial first generation college students. 

(b) For purposes of documenting a 
participant’s low-income status the fol-
lowing applies: 

(1) In the case of a student who is not 
an independent student, an institution 
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shall document that the student is a 
low-income individual by obtaining 
and maintaining— 

(i) A signed statement from the stu-
dent’s parent or legal guardian regard-
ing family income; 

(ii) Verification of family income 
from another governmental source; 

(iii) A signed financial aid applica-
tion; or 

(iv) A signed United States or Puerto 
Rican income tax return. 

(2) In the case of a student who is an 
independent student, an institution 
shall document that the student is a 
low-income individual by obtaining 
and maintaining— 

(i) A signed statement from the stu-
dent regarding family income; 

(ii) Verification of family income 
from another governmental source; 

(iii) A signed financial aid applica-
tion; or 

(iv) A signed United States or Puerto 
Rican income tax return. 

(c) For purposes of documenting po-
tential first generation college student 
status, documentation consists of a 
signed statement from a dependent 
participant’s parent, or a signed state-
ment from an independent participant. 

(d) A grantee does not have to revali-
date a participant’s eligibility after 
the participant’s initial selection. 

(Approved by the Office of Management and 
Budget under control number 1840–0550) 

(Authority: 20 U.S.C. 1070a–11) 

§ 645.5 What regulations apply? 
The following regulations apply to 

the Upward Bound Program: 
(a) The Education Department Gen-

eral Administrative Regulations 
(EDGAR) as follows: 

(1) 34 CFR part 74 (Administration of 
Grants to Institutions of Higher Edu-
cation, Hospitals, and Nonprofit Orga-
nizations); 

(2) 34 CFR part 75 (Direct Grant Pro-
grams), except for § 75.511; 

(3) 34 CFR part 77 (Definitions that 
Apply to Department Regulations), ex-
cept for the definition of ‘‘secondary 
school’’ in 34 CFR 77.1; 

(4) 34 CFR part 79 (Intergovernmental 
Review of Department of Education 
Programs and Activities); 

(5) 34 CFR part 82 (New Restrictions 
on Lobbying); 

(6) 34 CFR part 85 (Governmentwide 
Debarment and Suspension (Non-
procurement) and Governmentwide Re-
quirements for Drug-Free Workplace 
(Grants)); 

(7) 34 CFR part 86 (Drug-Free Schools 
and Campuses). 

(b) The regulations in this part 645. 

(Authority: 20 U.S.C. 1070a–11 and 1070a–13) 

§ 645.6 What definitions apply to the 
Upward Bound Program? 

(a) Definitions in EDGAR. The fol-
lowing terms used in this part are de-
fined in 34 CFR 77.1: 

Applicant 
Application 
Award 
Budget 
Budget period 
EDGAR 
Equipment 
Facilities 
Grant 
Grantee 
Project 
Project period 
Secretary 
State 
Supplies 

(b) Other Definitions. The following 
definitions also apply to this part: 

Family taxable income means— 
(1) With regard to a dependent stu-

dent, the taxable income of the individ-
ual’s parents; 

(2) With regard to a dependent stu-
dent who is an orphan or ward of the 
court, no taxable income; 

(3) With regard to an independent 
student, the taxable income of the stu-
dent and his or her spouse. 

HEA means the Higher Education Act 
of 1965, as amended. 

Independent student means a student 
who— 

(1) Is an orphan or ward of the court; 
(2) Is a veteran of the Armed Forces 

of the United States (as defined in this 
section); 

(3) Is a married individual; or 
(4) Has legal dependents other than a 

spouse. 
Institution of higher education means 

an educational institution as defined in 
sections 1201(a) and 481 of the HEA. 

Limited English proficiency with ref-
erence to an individual, means an indi-
vidual whose native language is other 
than English and who has sufficient 
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difficulty speaking, reading, writing, or 
understanding the English language to 
deny that individual the opportunity 
to learn successfully in classrooms in 
which English is the language of in-
struction. 

Low-income individual means an indi-
vidual whose family taxable income did 
not exceed 150 percent of the poverty 
level amount in the calendar year pre-
ceding the year in which the individual 
initially participates in the project. 
The poverty level amount is deter-
mined by using criteria of poverty es-
tablished by the Bureau of the Census 
of the U.S. Department of Commerce. 

Organization/Agency means an entity 
that is legally authorized to operate 
programs such as Upward Bound in the 
State where it is located. 

Participant means an individual 
who— 

(1) Is determined to be eligible to 
participate in the project under § 645.3; 

(2) Resides in the target area, or is 
enrolled in a target school at the time 
of acceptance into the project; and 

(3) Has been determined by the 
project director to be committed to the 
project, as evidenced by being allowed 
to continue in the project for at least— 

(i) Ten days in a summer component 
if the individual first enrolled in an Up-
ward Bound project’s summer compo-
nent; or 

(ii) Sixty days if the individual first 
enrolled in an Upward Bound project’s 
academic year component. 

Potential first-generation college stu-
dent means— 

(1) An individual neither of whose 
natural or adoptive parents received a 
baccalaureate degree; or 

(2) A student who, prior to the age of 
18, regularly resided with and received 
support from only one natural or adop-
tive parent and whose supporting par-
ent did not receive a baccalaureate de-
gree. 

Secondary school means a school that 
provides secondary education as deter-
mined under State law. 

Target area means a discrete local or 
regional geographical area designated 
by the applicant as the area to be 
served by an Upward Bound project. 

Target school means a school des-
ignated by the applicant as a focus of 
project services. 

Veteran means a person who served 
on active duty as a member of the 
Armed Forces of the United States— 

(1) For a period of more than 180 
days, any part of which occurred after 
January 31, 1955, and who was dis-
charged or released from active duty 
under conditions other than dishonor-
able; or 

(2) After January 31, 1955, and who 
was discharged or released from active 
duty because of a service-connected 
disability. 

(Authority: 20 U.S.C. 1001 et seq., 1070a–11, 
1070a–13, 1088, 1141, 1141a, and 3283(a)). 

Subpart B—What Kinds of Projects 
and Services Does the Sec-
retary Assist Under This Pro-
gram? 

§ 645.10 What kinds of projects are 
supported under the Upward 
Bound Program? 

The Secretary provides grants to the 
following three types of Upward Bound 
projects: 

(a) Regular Upward Bound projects 
designed to prepare high school stu-
dents for programs of postsecondary 
education. 

(b) Upward Bound Math and Science 
Centers designed to prepare high school 
students for postsecondary education 
programs that lead to careers in the 
fields of math and science. 

(c) Veterans Upward Bound projects 
designed to assist veterans to prepare 
for a program of postsecondary edu-
cation. 

(Authority: 20 U.S.C. 1070a–11 and 1070a–13) 

§ 645.11 What services do all Upward 
Bound projects provide? 

(a) An Upward Bound project that 
has received funds under this part for 
at least two years shall include as part 
of its core curriculum, instruction in— 

(1) Mathematics through pre-cal-
culus; 

(2) Laboratory science; 
(3) Foreign language; 
(4) Composition; and 
(5) Literature. 
(b) All Upward Bound projects may 

provide such services as— 
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(1) Instruction in subjects other than 
those listed in § 645.11(a) that are nec-
essary for success in education beyond 
high school; 

(2) Personal counseling; 
(3) Academic advice and assistance in 

secondary school course selection; 
(4) Tutorial services; 
(5) Exposure to cultural events, aca-

demic programs, and other educational 
activities not usually available to dis-
advantaged youths; 

(6) Activities designed to acquaint 
youths participating in the project 
with the range of career options avail-
able to them; 

(7) Instruction designed to prepare 
youths participating in the project for 
careers in which persons from dis-
advantaged backgrounds are particu-
larly underrepresented; 

(8) Mentoring programs involving el-
ementary or secondary school teachers, 
faculty members at institutions of 
higher education, students, or any 
combination of these persons and other 
professional individuals; and 

(9) Programs and activities such as 
those described in paragraphs (b)(1) 
through (b)(8) of this section that are 
specifically designed for individuals 
with limited proficiency in English. 

(Authority: 20 U.S.C. 1070a–13) 

§ 645.12 How are regular Upward 
Bound projects organized? 

(a) Regular Upward Bound projects— 
(1) Must provide participants with a 

summer instructional component that 
is designed to simulate a college-going 
experience for participants, and an aca-
demic year component; and 

(2) May provide a summer bridge 
component to those Upward Bound par-
ticipants who have graduated from sec-
ondary school and intend to enroll in 
an institution of higher education in 
the following fall term. A summer 
bridge component provides partici-
pants with services and activities, in-
cluding college courses, that aid in the 
transition from secondary education to 
postsecondary education. 

(b) A summer instructional compo-
nent shall— 

(1) Be six weeks in length unless the 
grantee can demonstrate to the Sec-
retary that a shorter period will not 
hinder the effectiveness of the project 

nor prevent the project from achieving 
its goals and objectives, and the Sec-
retary approves that shorter period; 
and 

(2) Provide participants with one or 
more of the services described in 
§ 645.11 at least five days per week. 

(c)(1) Except as provided in paragraph 
(c)(2) of this section, an academic year 
component shall provide program par-
ticipants with one or more of the serv-
ices described in § 645.11 on a weekly 
basis throughout the academic year 
and, to the extent possible, shall not 
prevent participants from fully partici-
pating in academic and nonacademic 
activities at the participants’ sec-
ondary school. 

(2) If an Upward Bound project’s loca-
tion or the project’s staff are not read-
ily accessible to participants because 
of distance or lack of transportation, 
the grantee may, with the Secretary’s 
permission, provide project services to 
participants every two weeks during 
the academic year. 

(Authority: 20 U.S.C. 1070a–13) 

§ 645.13 What additional services do 
Upward Bound Math and Science 
Centers provide and how are they 
organized? 

(a) In addition to the services that 
must be provided under § 645.11(a) and 
may be provided under § 645.11(b), an 
Upward Bound Math and Science Cen-
ter must provide— 

(1) Intensive instruction in mathe-
matics and science, including hands-on 
experience in laboratories, in computer 
facilities, and at field-sites; 

(2) Activities that will provide par-
ticipants with opportunities to learn 
from mathematicians and scientists 
who are engaged in research and teach-
ing at the applicant institution, or who 
are engaged in research or applied 
science at hospitals, governmental lab-
oratories, or other public and private 
agencies; 

(3) Activities that will involve par-
ticipants with graduate and under-
graduate science and mathematics ma-
jors who may serve as tutors and coun-
selors for participants; and 

(4) A summer instructional compo-
nent that is designed to simulate a col-
lege-going experience that is at least 
six weeks in length and includes daily 
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coursework and other activities as de-
scribed in this section as well as in 
§ 645.11. 

(b) Math Science Upward Bound Cen-
ters may also include— 

(1) A summer bridge component con-
sisting of math and science related 
coursework for those participants who 
have completed high school and intend 
on enrolling in an institution of higher 
education in the following fall term; 
and 

(2) An academic year component de-
signed by the applicant to enhance 
achievement of project objectives in 
the most cost-effective way taking into 
account the distances involved in 
reaching participants in the project’s 
target area. 

(Approved by the Office of Management and 
Budget under control number 1840–0550) 

(Authority: 20 U.S.C. 1070a–11 and 1070a–13) 

§ 645.14 What additional services do 
Veterans Upward Bound projects 
provide? 

In addition to the services that must 
be provided under § 645.11(a) and may be 
provided under § 645.11(b), a Veterans 
Upward Bound project must— 

(a) Provide intensive basic skills de-
velopment in those academic subjects 
required for successful completion of a 
high school equivalency program and 
for admission to postsecondary edu-
cation programs; 

(b) Provide short-term remedial or 
refresher courses for veterans who are 
high school graduates but who have de-
layed pursuing postsecondary edu-
cation. If the grantee is an institution 
of higher education, these courses shall 
not duplicate courses otherwise avail-
able to veterans at the institution; and 

(c) Assist veterans in securing sup-
port services from other locally avail-
able resources such as the Veterans Ad-
ministration, State veterans agencies, 
veterans associations, and other State 
and local agencies that serve veterans. 

(Authority: 20 U.S.C. 1070a–11 and 1070a–13) 

Subpart C—How Does One Apply 
for An Award? 

§ 645.20 How many applications for an 
Upward Bound award may an eligi-
ble applicant submit? 

(a) The Secretary accepts more than 
one application from an eligible entity 
so long as an additional application de-
scribes a project that serves a different 
participant population. 

(b) Each application for funding 
under the Upward Bound Program shall 
state whether the application proposes 
a Regular Upward Bound project, an 
Upward Bound Math and Science Cen-
ter, or a Veterans Upward Bound 
project. 

(Authority: 20 U.S.C. 1070a–11 and 1070a–13) 

§ 645.21 What assurances must an ap-
plicant include in an application? 

An applicant must assure the Sec-
retary that— 

(a) Not less than two-thirds of the 
project’s participants will be low-in-
come individuals who are potential 
first generation college students; and 

(b) That the remaining participants 
be either low-income individuals or po-
tential first generation college stu-
dents. 

(Authority 20 U.S.C. 1070a–13) 

Subpart D—How Does the 
Secretary Make a Grant? 

§ 645.30 How does the Secretary de-
cide which grants to make? 

(a) The Secretary evaluates an appli-
cation for a grant as follows: 

(1)(i) The Secretary evaluates the ap-
plication on the basis of the selection 
criteria in § 645.31. 

(ii) The maximum score for all the 
criteria in § 645.31 is 100 points. The 
maximum score for each criterion is 
indicated in parentheses with the cri-
terion. 

(2)(i) If an applicant for a new grant 
proposes to continue to serve substan-
tially the same target population or 
schools that the applicant is serving 
under an expiring project, the Sec-
retary evaluates the applicant’s prior 
experience in delivering services under 
the expiring Upward Bound project on 
the basis of the criteria in § 645.32. 
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(ii) The maximum score for all the 
criteria in § 645.32 is 15 points. The 
maximum score for each criterion is 
indicated in parentheses with the cri-
terion. 

(b) The Secretary makes grants in 
rank order on the basis of the applica-
tion’s total scores under paragraphs 
(a)(1) and (a)(2) of this section. 

(c) If the total scores of two or more 
applications are the same and there are 
insufficient funds for these applica-
tions after the approval of higher- 
ranked applications, the Secretary uses 
whatever remaining funds are available 
to serve geographic areas that have 
been underserved by the Upward Bound 
Program. 

(d) The Secretary may decline to 
make a grant to an applicant that car-
ried out a project that involved the 
fraudulent use of funds under section 
402A(c)(2)(B) of the HEA. 

(Authority: 20 U.S.C. 1070a–11, 1070a–13) 

§ 645.31 What selection criteria does 
the Secretary use? 

The Secretary uses the following cri-
teria to evaluate an application for a 
grant: 

(a) Need for the project (24 points). In 
determining need for an Upward Bound 
project, the Secretary reviews each 
type of project (Regular, Math and 
Science, or Veterans) using different 
need criteria. The criteria for each 
type of project contain the same max-
imum score of 24 points and read as fol-
lows: 

(1) The Secretary evaluates the need 
for a Regular Upward Bound project in 
the proposed target area on the basis of 
information contained in the applica-
tion which clearly demonstrates that— 

(i) The income level of families in the 
target area is low; 

(ii) The education attainment level 
of adults in the target area is low; 

(iii) Target high school dropout rates 
are high; 

(iv) College-going rates in target 
high schools are low; 

(v) Student/counselor ratios in the 
target high schools are high; and 

(vi) Unaddressed academic, social and 
economic conditions in the target area 
pose serious problems for low-income, 
potentially first-generation college 
students. 

(2) The Secretary evaluates the need 
for an Upward Bound Math and Science 
Center in the proposed target area on 
the basis of— 

(i) The extent to which student per-
formance on standardized achievement 
and assessment tests in mathematics 
and science in the target area is lower 
than State or national norms. 

(ii) The extent to which potential 
participants attend schools in the tar-
get area that lack the resources and 
coursework that would help prepare 
persons for entry into postsecondary 
programs in mathematics, science, or 
engineering; 

(iii) The extent to which such indica-
tors as attendance data, dropout rates, 
college-going rates and student/coun-
selor ratios in the target area indicate 
the importance of having additional 
educational opportunities available to 
low-income, first-generation students; 
and 

(iv) The extent to which there are eli-
gible students in the target area who 
have demonstrated interest and capac-
ity to pursue academic programs and 
careers in mathematics and science, 
and who could benefit from an Upward 
Bound Math and Science program. 

(3) The Secretary evaluates the need 
for a Veterans Upward Bound project 
in the proposed target area on the basis 
of clear evidence that shows— 

(i) The proposed target area lacks the 
services for eligible veterans that the 
applicant proposes to provide; 

(ii) A large number of veterans who 
reside in the target area are low in-
come and potential first generation 
college students; 

(iii) A large number of veterans who 
reside in the target area who have not 
completed high school or, have com-
pleted high school but have not en-
rolled in a program of postsecondary 
education; and 

(iv) Other indicators of need for a 
Veterans Upward Bound project, in-
cluding the presence of unaddressed 
academic or socio-economic problems 
of veterans in the area. 

(b) Objectives (9 points). The Sec-
retary evaluates the quality of the ap-
plicant’s proposed project objectives on 
the basis of the extent to which they— 

(1) Include both process and outcome 
objectives relating to the purpose of 
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the applicable Upward Bound programs 
for which they are applying; 

(2) Address the needs of the target 
area or target population; and 

(3) Are measurable, ambitious, and 
attainable over the life of the project. 

(c) Plan of operation (30 points). The 
Secretary determines the quality of 
the applicant’s plan of operation by as-
sessing the quality of— 

(1) The plan to inform the faculty 
and staff at the applicant institution 
or agency and the interested individ-
uals and organizations throughout the 
target area of the goals and objectives 
of the project; 

(2) The plan for identifying, recruit-
ing, and selecting participants to be 
served by the project; 

(3) The plan for assessing individual 
participant needs and for monitoring 
the academic progress of participants 
while they are in Upward Bound; 

(4) The plan for locating the project 
within the applicant’s organizational 
structure; 

(5) The curriculum, services and ac-
tivities that are planned for partici-
pants in both the academic year and 
summer components; 

(6) The planned timelines for accom-
plishing critical elements of the 
project; 

(7) The plan to ensure effective and 
efficient administration of the project, 
including, but not limited to, financial 
management, student records manage-
ment, and personnel management; 

(8) The applicant’s plan to use its re-
sources and personnel to achieve 
project objectives and to coordinate 
the Upward Bound project with other 
projects for disadvantaged students; 

(9) The plan to work cooperatively 
with parents and key administrative, 
teaching, and counseling personnel at 
the target schools to achieve project 
objectives; and 

(10) A follow-up plan for tracking 
graduates of Upward Bound as they 
enter and continue in postsecondary 
education. 

(d) Applicant and community support 
(16 points). The Secretary evaluates 
the applicant and community support 
for the proposed project on the basis of 
the extent to which— 

(1) The applicant is committed to 
supplementing the project with re-

sources that enhance the project such 
as: space, furniture and equipment, 
supplies, and the time and effort of per-
sonnel other than those employed in 
the project. 

(2) The applicant has secured written 
commitments of support from schools, 
community organizations, and busi-
nesses, including the commitment of 
resources that will enhance the project 
as described in paragraph (d)(1) of this 
section. 

(e) Quality of personnel (8 points). To 
determine the quality of personnel the 
applicant plans to use, the Secretary 
looks for information that shows— 

(1) The qualifications required of the 
project director, including formal 
training or work experience in fields 
related to the objectives of the project 
and experience in designing, managing, 
or implementing similar projects; 

(2) The qualifications required of 
each of the other personnel to be used 
in the project, including formal train-
ing or work experience in fields related 
to the objectives of the project; 

(3) The quality of the applicant’s plan 
for employing personnel who have suc-
ceeded in overcoming barriers similar 
to those confronting the project’s tar-
get population. 

(f) Budget and cost effectiveness (5 
points). The Secretary reviews each ap-
plication to determine the extent to 
which— 

(1) The budget for the project is ade-
quate to support planned project serv-
ices and activities; and 

(2) Costs are reasonable in relation to 
the objectives and scope of the project. 

(g) Evaluation plan (8 points). The 
Secretary evaluates the quality of the 
evaluation plan for the project on the 
basis of the extent to which the appli-
cant’s methods of evaluation— 

(1) Are appropriate to the project and 
include both quantitative and quali-
tative evaluation measures; and 

(2) Examine in specific and measur-
able ways the success of the project in 
making progress toward achieving its 
process and outcomes objectives. 

(Approved by the Office of Management and 
Budget under control number 1840–0550) 

(Authority: 20 U.S.C. 1070a–11 and 1070a–13) 
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§ 645.32 How does the Secretary evalu-
ate prior experience? 

(a) In the case of an application de-
scribed in § 645.30(a)(2), the Secretary 
reviews information relating to an ap-
plicant’s performance under its expir-
ing Upward Bound grant. This informa-
tion includes information derived from 
annual performance reports, audit re-
ports, site visit reports, project evalua-
tion reports, and any other verifiable 
information submitted by the appli-
cant. 

(b) The Secretary evaluates the ap-
plicant’s prior experience in delivering 
services on the basis of the following 
criteria: 

(1) (3 points) Whether the applicant 
serves the number of participants 
agreed to under the approved applica-
tion; 

(2) (3 points) The extent to which 
project participants have demonstrated 
improvement in academic skills and 
competencies as measured by standard-
ized achievement tests and grade point 
averages; 

(3) (3 points) The extent to which 
project participants continue to par-
ticipate in the Upward Bound Program 
until they complete their secondary 
education program; 

(4) The extent to which participants 
who complete the project, or were 
scheduled to complete the project, un-
dertake programs of postsecondary 
education; and 

(5) (3 points) The extent to which par-
ticipants who complete the project, or 
were scheduled to complete the 
project, succeed in education beyond 
high school, including the extent to 
which they graduate from postsec-
ondary education programs. 

(Approved by the Office of Management and 
Budget under control number 1840–0550) 

(Authority: 20 U.S.C. 1070a–11 and 1070a–13) 

§ 645.33 How does the Secretary set 
the amount of a grant? 

(a) The Secretary sets the amount of 
a grant on the basis of— 

(1) 34 CFR 75.232 and 75.233, for new 
grants; and 

(2) 34 CFR 75.253, for the second and 
subsequent years of a project period. 

(b) If the circumstances described in 
section 402A(b)(3) of the HEA exist, the 

Secretary uses the available funds to 
set the amount of the grant at the less-
er of— 

(1) $190,000; or 
(2) The amount requested by the ap-

plicant. 

(Authority: 20 U.S.C. 1070a–11) 

§ 645.34 How long is a project period? 
(a) Except as provided in paragraph 

(b) of this section, a project period 
under the Upward Bound Program is 
four years. 

(b) The Secretary approves a project 
period of five years for applicants that 
score in the highest ten percent of all 
applicants approved for new grants 
under the criteria in § 645.31. 

(Authority: 20 U.S.C. 1070a–11) 

Subpart E—What Conditions Must 
Be Met by a Grantee? 

§ 645.40 What are allowable costs? 
The cost principles that apply to the 

Upward Bound Program are in 34 CFR 
part 74, subpart Q. Allowable costs in-
clude the following if they are reason-
ably related to the objectives of the 
project: 

(a) In-service training of project 
staff. 

(b) Rental of space if space is not 
available at the host institution and 
the space rented is not owned by the 
host institution. 

(c) For participants in an Upward 
Bound residential summer component, 
room and board—computed on a week-
ly basis—not to exceed the weekly rate 
the host institution charges regularly 
enrolled students at the institution. 

(d) Room and board for those persons 
responsible for dormitory supervision 
of participants during a residential 
summer component. 

(e) Educational pamphlets and simi-
lar materials for distribution at work-
shops for the parents of participants. 

(f) Student activity fees for Upward 
Bound participants. 

(g) Admissions fees, transportation, 
Upward Bound T-shirts, and other costs 
necessary to participate in field trips, 
attend educational activities, visit mu-
seums, and attend other events that 
have as their purpose the intellectual, 
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social, and cultural development of 
participants. 

(h) Costs for one project-sponsored 
banquet or ceremony. 

(i) Tuition costs for postsecondary 
credit courses at the host institution 
for participants in the summer bridge 
component. 

(j)(1) Accident insurance to cover any 
injuries to a project participant while 
participating in a project activity; and 

(2) Medical insurance and health 
service fees for the project participants 
while participating full-time in the 
summer component. 

(k) Courses in English language in-
struction for project participants with 
limited proficiency in English and for 
whom English language proficiency is 
necessary to succeed in postsecondary 
education. 

(l) Transportation costs of partici-
pants for regularly scheduled project 
activities. 

(m) Transportation, meals, and over-
night accommodations for staff mem-
bers when they are required to accom-
pany participants in project activities 
such as field trips. 

(n) Purchase of computer hardware, 
computer software, or other equipment 
for student development, project ad-
ministration and recordkeeping, if the 
applicant demonstrates to the Sec-
retary’s satisfaction that the equip-
ment is required to meet the objectives 
of the project more economically or ef-
ficiently. 

(o) Fees required for college admis-
sions applications or entrance exami-
nations if— 

(1) A waiver of the fee is unavailable; 
(2) The fee is paid by the grantee to 

a third party on behalf of a participant. 

(Authority: 20 U.S.C. 1070a–11 and 1070a–13) 

§ 645.41 What are unallowable costs? 
Costs that may not be charged 

against a grant under this program in-
clude the following: 

(a) Research not directly related to 
the evaluation or improvement of the 
project. 

(b) Meals for staff except as provided 
in § 645.40 (d) and (m) and in paragraph 
(c) of this section. 

(c) Room and board for administra-
tive and instructional staff personnel 
who do not have responsibility for dor-

mitory supervision of project partici-
pants during a residential summer 
component unless these costs are ap-
proved by the Secretary. 

(d) Room and board for participants 
in Veterans Upward Bound projects. 

(e) Construction, renovation or re-
modeling of any facilities. 

(f) Tuition, stipends, or any other 
form of student financial aid for 
project staff beyond that provided to 
employees of the grantee as part of its 
regular fringe benefit package. 

(Authority: 20 U.S.C. 1070a–11 and 1070a–13) 

§ 645.42 What are Upward Bound sti-
pends? 

(a) An Upward Bound project may 
provide stipends for all participants 
who participate on a full-time basis. 

(b) In order to receive the stipend, 
the participant must show evidence of 
satisfactory participation in activities 
of the project including— 

(1) Regular attendance; and 
(2) Performance in accordance with 

standards established by the grantee 
and described in the application. 

(c) The grantee may prorate the 
amount of the stipend according to the 
number of scheduled sessions in which 
the student participated. 

(d) The following rules govern the 
amounts of stipends a grantee is per-
mitted to provide: 

(1) For Regular Upward Bound 
projects and Upward Bound Math and 
Science Centers— 

(i) For the academic year component, 
the stipend may not exceed $40 per 
month; and 

(ii) For the summer component, the 
stipend may not exceed $60 per month. 

(2) For Veterans Upward Bound 
projects, the stipend may not exceed 
$40 per month. 

(Authority: 20 U.S.C. 1070a–11 and 1070a–13) 

§ 645.43 What other requirements must 
a grantee meet? 

(a) Number of participants. (1) In each 
budget period, Regular Upward Bound 
projects shall serve between 50 and 150 
participants and Upward Bound Math 
and Science projects shall serve be-
tween 50 and 75 participants. 
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(2) Veterans Upward Bound projects 
shall serve a minimum of 120 veterans 
in each budget period. 

(3) The Secretary may waive the re-
quirements of paragraphs (a)(1) and 
(a)(2) of this section if the applicant 
can demonstrate that the project will 
be more cost effective and consistent 
with the objectives of the program if a 
greater or lesser number of partici-
pants will be served. 

(b) Project director. (1) A grantee shall 
employ a full-time project director un-
less paragraph (b)(3) of this section ap-
plies. 

(2) The grantee shall give the project 
director sufficient authority to admin-
ister the project effectively. 

(3) The Secretary waives the require-
ment in paragraph (b)(1) of this section 
if the applicant demonstrates that the 
requirement will hinder coordination— 

(i) Among the Federal TRIO Pro-
grams; or 

(ii) Between the programs funded 
under sections 402A through 410 of the 
HEA and similar programs funded 
through other sources. 

(c) Recordkeeping. For each partici-
pant, a grantee shall maintain a record 
of— 

(1) The basis for the grantee’s deter-
mination that the participant is eligi-
ble to participate in the project under 
§ 645.3; 

(2) The basis for the grantee’s deter-
mination that the participant has a 
need for academic support in order to 
pursue successfully a program of edu-
cation beyond secondary school; 

(3) The services that are provided to 
the participant; 

(4) The educational progress of the 
participant during high school and, to 
the degree possible, during the partici-
pant’s pursuit of a postsecondary edu-
cation program. 

(Authority: 20 U.S.C. 1070a–11 and 1070a–13). 

PART 646—STUDENT SUPPORT 
SERVICES PROGRAM 

Subpart A—General 

Sec. 
646.1 What is the Student Support Services 

Program? 
646.2 Who is eligible to receive a grant? 
646.3 Who is eligible to participate in a Stu-

dent Support Services project? 

646.4 What activities and services may a 
project provide? 

646.5 How long is a project period? 
646.6 What regulations apply? 
646.7 What definitions apply? 

Subpart B—How Does One Apply for an 
Award? 

646.10 How many applications for a Student 
Support Services award may an eligible 
applicant submit? 

646.11 What assurances must an applicant 
include in an application? 

Subpart C—How Does the Secretary Make 
a Grant? 

646.20 How does the Secretary decide which 
new grants to make? 

646.21 What selection criteria does the Sec-
retary use to evaluate an application? 

646.22 How does the Secretary evaluate 
prior experience? 

646.23 How does the Secretary set the 
amount of a grant? 

Subpart D—What Conditions Must Be Met 
by a Grantee? 

646.30 What are allowable costs? 
646.31 What are unallowable costs? 
646.32 What other requirements must a 

grantee meet? 

AUTHORITY: 20 U.S.C. 1070a–11 and 1070a–14, 
unless otherwise noted. 

SOURCE: 61 FR 38537, July 24, 1996, unless 
otherwise noted. 

Subpart A—General 

§ 646.1 What is the Student Support 
Services Program? 

The Student Support Services Pro-
gram provides grants for projects de-
signed to— 

(a) Increase the retention and grad-
uation rates of eligible students; 

(b) Increase the transfer rate of eligi-
ble students from two-year to four-year 
institutions; and 

(c) Foster an institutional climate 
supportive of the success of low-income 
and first generation college students 
and individuals with disabilities 
through services such as those de-
scribed in § 646.4. 

(Authority: 20 U.S.C. 1070a–11 and 1070a–14) 
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§ 646.2 Who is eligible to receive a 
grant? 

An institution of higher education or 
a combination of institutions of higher 
education is eligible to receive a grant 
to carry out a Student Support Serv-
ices project. 

(Authority: 20 U.S.C. 1070a–14) 

§ 646.3 Who is eligible to participate in 
a Student Support Services project? 

A student is eligible to participate in 
a Student Support Services project if 
the student meets all of the following 
requirements: 

(a) Is a citizen or national of the 
United States or meets the residency 
requirements for Federal student fi-
nancial assistance. 

(b) Is enrolled at the grantee institu-
tion or accepted for enrollment in the 
next academic term at that institu-
tion. 

(c) Has a need for academic support, 
as determined by the grantee, in order 
to pursue successfully a postsecondary 
educational program. 

(d) Is— 
(1) A low-income individual; 
(2) A first generation college student; 

or 
(3) An individual with disabilities. 

(Authority: 20 U.S.C. 1070a–14) 

§ 646.4 What activities and services 
may a project provide? 

A Student Support Services project 
may provide services such as: 

(a) Instruction in reading, writing, 
study skills, mathematics, and other 
subjects necessary for success beyond 
secondary school. 

(b) Personal counseling. 
(c) Academic advice and assistance in 

course selection. 
(d) Tutorial services and counseling 

and peer counseling. 
(e) Exposure to cultural events and 

academic programs not usually avail-
able to disadvantaged students. 

(f) Activities designed to acquaint 
students participating in the project 
with the range of career options avail-
able. 

(g) Activities designed to secure ad-
mission and financial assistance for en-
rollment in graduate and professional 
programs. 

(h) Activities designed to assist stu-
dents currently enrolled in two-year 
institutions in securing admission and 
financial assistance for enrollment in a 
four-year program of postsecondary 
education. 

(i) Mentoring programs involving fac-
ulty or upper class students, or any 
combination of faculty members and 
upper class students. 

(j) Programs and activities as de-
scribed in paragraphs (a) through (i) of 
this section that are specifically de-
signed for students of limited English 
proficiency. 

(k) Other activities designed to meet 
the purposes of the Student Support 
Services Program stated in § 646.1. 

(Authority: 20 U.S.C. 1070a–14) 

§ 646.5 How long is a project period? 
(a) Except as provided in paragraph 

(b) of this section, a project period 
under the Student Support Services 
Program is four years. 

(b) The Secretary approves a project 
period of five years for applicants that 
score in the highest ten percent of all 
applicants approved for new grants 
under the criteria in § 646.21. 

(Authority: 20 U.S.C. 1070a–11) 

§ 646.6 What regulations apply? 
The following regulations apply to 

the Student Support Services Program: 
(a) The Education Department Gen-

eral Administrative Regulations 
(EDGAR) in 34 CFR parts 74, 75, 77, 79, 
82, 85 and 86. 

(b) The regulations in this part 646. 

(Authority: 20 U.S.C. 1070a–11 and 1070a–14) 

§ 646.7 What definitions apply? 
(a) Definitions in the Act. The fol-

lowing terms used in this part are de-
fined in sections 402(A)(g), 481, or 
1201(a) of the Higher Education Act 
(HEA) of 1965, as amended: 

First generation college student 
Institution of higher education 
Low-income individual 

(b) Definitions in EDGAR. The fol-
lowing terms used in this part are de-
fined in 34 CFR 77.1: 

Applicant 
Application 
Award 
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Budget 
Budget Period 
Department 
EDGAR 
Equipment 
Facilities 
Fiscal year 
Grant 
Grant Period 
Grantee 
Project 
Project period 
Public 
Secretary 
Supplies 

(c) Other definitions. The following 
definitions also apply to this part: 

Academic need with reference to a stu-
dent means a student whom the grant-
ee determines needs one or more of the 
services stated under § 646.4 to succeed 
in a postsecondary educational pro-
gram. 

Combination of institutions of higher 
education means two or more institu-
tions of higher education that have en-
tered into a cooperative agreement for 
the purpose of carrying out a common 
objective, or an entity designated or 
created by a group of institutions of 
higher education for the purpose of car-
rying out a common objective on their 
behalf. 

Different Campus means an institu-
tional site that is geographically apart 
from and independent of the main cam-
pus of the institution. The Secretary 
considers a location of an institution 
to be independent of the main campus 
if the location— 

(1) Is permanent in nature; 
(2) Offers courses in educational pro-

grams leading to a degree, certificate, 
or other recognized educational creden-
tial; 

(3) Has its own faculty and adminis-
trative or supervisory organization; 
and 

(4) Has its own budgetary and hiring 
authority. 

Different population of participants 
means a group of— 

(1) Low-income, first-generation col-
lege students; or 

(2) Disabled students. 
Individual with disabilities means a 

person who has a diagnosed physical or 
mental impairment that substantially 
limits that person’s ability to partici-
pate in the educational experiences and 

opportunities offered by the grantee in-
stitution. 

Limited English proficiency with ref-
erence to an individual, means a person 
whose native language is other than 
English and who has sufficient dif-
ficulty speaking, reading, writing, or 
understanding the English language to 
deny that individual the opportunity 
to learn successfully in classrooms in 
which English is the language of in-
struction. 

Participant means an individual 
who— 

(1) Is determined to be eligible to 
participate in the project under § 646.3; 
and 

(2) Receives project services that the 
grantee has determined to be sufficient 
to increase the individual’s chances for 
success in a postsecondary educational 
program. 

Sufficient financial assistance means 
the amount of financial aid offered a 
Student Support Services student, in-
clusive of Federal, State, local, pri-
vate, and institutional aid which, to-
gether with parent or student contribu-
tions, is equal to the cost of attendance 
as determined by a financial aid officer 
at the institution. 

(Authority: 20 U.S.C. 1070a–11 and 1070a–14) 

Subpart B—How Does One Apply 
for an Award? 

§ 646.10 How many applications for a 
Student Support Services award 
may an eligible applicant submit? 

The Secretary accepts more than one 
application from an eligible applicant 
so long as each additional application 
describes a project that serves a dif-
ferent campus, or a different popu-
lation of participants who cannot read-
ily be served by a single project. 

(Authority: 20 U.S.C. 1070a–11 and 1070a–14) 

§ 646.11 What assurances must an ap-
plicant include in an application? 

An applicant shall assure in its appli-
cation that— 

(a) At least two-thirds of the stu-
dents it will serve in its Student Sup-
port Services project will be— 

(1) Low-income individuals who are 
first generation college students; or 

(2) Individuals with disabilities; 
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(b) The remaining students it will 
serve will be low-income individuals, 
first generation college students, or in-
dividuals with disabilities; 

(c) Not less than one-third of the in-
dividuals with disabilities will be low— 
income individuals; and 

(d) Each student participating in the 
project will be offered sufficient finan-
cial assistance to meet that student’s 
full financial need. 

(Approved by the Office of Management and 
Budget under control number 1840–0017) 

(Authority: 20 U.S.C. 1070a–14) 

Subpart C—How Does the 
Secretary Make a Grant? 

§ 646.20 How does the Secretary de-
cide which new grants to make? 

(a) The Secretary evaluates an appli-
cation for a new grant as follows: 

(1)(i) The Secretary evaluates the ap-
plication on the basis of the selection 
criteria in § 646.21. 

(ii) The maximum score for all the 
criteria in § 646.21 is 100 points. The 
maximum score for each criterion is 
indicated in parentheses with the cri-
terion. 

(2)(i) If an application for a new grant 
proposes to continue to serve substan-
tially the same population or campus 
that the applicant is serving under an 
expiring grant, the Secretary evaluates 
the applicant’s prior experience in de-
livering services under the expiring 
grant on the basis of the criteria in 
§ 646.22. 

(ii) The maximum score for all the 
criteria in § 646.22 is 15 points. The 
maximum score for each criterion is 
indicated in parentheses with the cri-
terion. 

(b) The Secretary makes new grants 
in rank order on the basis of the appli-
cations’ total scores under paragraphs 
(a)(1) and (a)(2) of this section. 

(c) If the total scores of two or more 
applications are the same and there is 
insufficient money available to fully 
fund them both after funding the high-
er-ranked applications, the Secretary 
chooses among the tied applications so 
as to serve geographic areas that have 
been underserved by the Student Sup-
port Services Program. 

(d) The Secretary does not make 
grants to applicants that carried out a 
Federal TRIO program project that in-
volved the fraudulent use of funds. 

(Authority: 20 U.S.C. 1070a–11 and 1070a–14) 

§ 646.21 What selection criteria does 
the Secretary use to evaluate an ap-
plication? 

The Secretary uses the following cri-
teria to evaluate an application for a 
new grant: 

(a) Need for the project (24 points). The 
Secretary evaluates the need for a Stu-
dent Support Services project proposed 
at the applicant institution on the 
basis of the extent to which the appli-
cation contains clear evidence of— 

(1) (8 points) A high number or per-
centage, or both, of students enrolled 
or accepted for enrollment at the appli-
cant institution who meet the eligi-
bility requirements of § 646.3; 

(2) (8 points) The academic and other 
problems that eligible students encoun-
ter at the applicant institution; and 

(3) (8 points) The differences between 
eligible Student Support Services stu-
dents compared to an appropriate 
group, based on the following indica-
tors: 

(i) Retention and graduation rates. 
(ii) Grade point averages. 
(iii) Graduate and professional school 

enrollment rates (four-year colleges 
only). 

(iv) Transfer rates from two-year to 
four-year institutions (two-year col-
leges only). 

(b) Objectives (8 points). The Sec-
retary evaluates the quality of the ap-
plicant’s proposed project objectives on 
the basis of the extent to which they— 

(1) (2 points) Include performance, 
process and outcome objectives relat-
ing to each of the purposes of the Stu-
dent Support Services Program stated 
in § 646.1; 

(2) (2 points) Address the identified 
needs of the proposed participants; 

(3) (2 points) Are clearly described, 
specific, and measurable; and 

(4) (2 points) Are ambitious but at-
tainable within each budget period and 
the project period given the project 
budget and other resources. 

(c) Plan of operation (30 points). The 
Secretary evaluates the quality of the 
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applicant’s plan of operation on the 
basis of the following: 

(1) (3 points) The plan to inform the 
institutional community (students, 
faculty, and staff) of the goals, objec-
tives, and services of the project and 
the eligibility requirements for partici-
pation in the project. 

(2) (3 points) The plan to identify, se-
lect, and retain project participants 
with academic need. 

(3) (4 points) The plan for assessing 
each individual participant’s need for 
specific services and monitoring his or 
her academic progress at the institu-
tion to ensure satisfactory academic 
progress. 

(4) (10 points) The plan to provide 
services that address the goals and ob-
jectives of the project. 

(5) (10 points) The applicant’s plan to 
ensure proper and efficient administra-
tion of the project, including the orga-
nizational placement of the project; 
the time commitment of key project 
staff; the specific plans for financial 
management, student records manage-
ment, and personnel management; and, 
where appropriate, its plan for coordi-
nation with other programs for dis-
advantaged students. 

(d) Institutional commitment (16 
points). The Secretary evaluates the 
institutional commitment to the pro-
posed project on the basis of the extent 
to which the applicant has— 

(1) (6 points) Committed facilities, 
equipment, supplies, personnel, and 
other resources to supplement the 
grant and enhance project services; 

(2) (6 points) Established administra-
tive and academic policies that en-
hance participants’ retention at the in-
stitution and improve their chances of 
graduating from the institution; 

(3) (2 points) Demonstrated a com-
mitment to minimize the dependence 
on student loans in developing finan-
cial aid packages for project partici-
pants by committing institutional re-
sources to the extent possible; and 

(4) (2 points) Assured the full co-
operation and support of the Admis-
sions, Student Aid, Registrar and data 
collection and analysis components of 
the institution. 

(e) Quality of personnel (9 points). To 
determine the quality of personnel the 

applicant plans to use, the Secretary 
looks for information that shows— 

(1) (3 points) The qualifications re-
quired of the project director, includ-
ing formal education and training in 
fields related to the objectives of the 
project, and experience in designing, 
managing, or implementing Student 
Support Services or similar projects; 

(2) (3 points) The qualifications re-
quired of other personnel to be used in 
the project, including formal edu-
cation, training, and work experience 
in fields related to the objectives of the 
project; and 

(3) (3 points) The quality of the appli-
cant’s plan for employing personnel 
who have succeeded in overcoming bar-
riers similar to those confronting the 
project’s target population. 

(f) Budget (5 points). The Secretary 
evaluates the extent to which the 
project budget is reasonable, cost-effec-
tive, and adequate to support the 
project. 

(g) Evaluation plan (8 points). The 
Secretary evaluates the quality of the 
evaluation plan for the project on the 
basis of the extent to which— 

(1) The applicant’s methods for eval-
uation— 

(i) (2 points) Are appropriate to the 
project and include both quantitative 
and qualitative evaluation measures; 
and 

(ii) (2 points) Examine in specific and 
measurable ways, using appropriate 
baseline data, the success of the 
project in improving academic achieve-
ment, retention and graduation of 
project participants; and 

(2) (4 points) The applicant intends to 
use the results of an evaluation to 
make programmatic changes based 
upon the results of project evaluation. 

(Approved by the Office of Management and 
Budget under control number 1840–0017) 

(Authority: 20 U.S.C. 1070a–14) 

§ 646.22 How does the Secretary evalu-
ate prior experience? 

(a) In the case of an application de-
scribed in § 646.20(a)(2)(i), the Secretary 
reviews information relating to an ap-
plicant’s performance under its expir-
ing Student Support Services project. 
This information may come from per-
formance reports, site visit reports, 
project evaluation reports, and any 
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other verifiable information submitted 
by the applicant. 

(b) The Secretary evaluates the ap-
plicant’s prior experience in achieving 
the goals of the Student Support Serv-
ices Program on the basis of the fol-
lowing criteria: 

(1) (4 points) The extent to which 
project participants persisted toward 
completion of the academic programs 
in which they were enrolled. 

(2) (4 points) The extent to which 
project participants met academic per-
formance levels required to stay in 
good academic standing at the grantee 
institution. 

(3) (4 points) (i) For four-year institu-
tions, the extent to which project par-
ticipants graduated; and 

(ii) For two-year institutions, the ex-
tent to which project participants ei-
ther graduated or transferred to four- 
year institutions. 

(4) (3 points) The extent to which the 
applicant has met the administrative 
requirements—including record-
keeping, reporting, and financial ac-
countability—under the terms of the 
previously funded award. 

(Approved by the Office of Management and 
Budget under control number 1840–0017) 

(Authority: 20 U.S.C. 1070a–11 and 1070a–14) 

§ 646.23 How does the Secretary set 
the amount of a grant? 

(a) The Secretary sets the amount of 
a grant on the basis of— 

(1) 34 CFR 75.232 and 75.233, for new 
grants; and 

(2) 34 CFR 75.253, for the second and 
subsequent years of a project period. 

(b) If the circumstances described in 
section 402A(b)(3) of the HEA exist, the 
Secretary uses the available funds to 
set the amount of the grant at the less-
er of— 

(1) $170,000; or 
(2) The amount requested by the ap-

plicant. 

(Authority: 20 U.S.C. 1070a–11) 

Subpart D—What Conditions Must 
Be Met by a Grantee? 

§ 646.30 What are allowable costs? 
The cost principles that apply to the 

Student Support Services Program are 
in 34 CFR part 74, subpart Q. Allowable 

costs include the following if they are 
reasonably related to the objectives of 
the project: 

(a) Cost of remedial and special class-
es if— 

(1) These classes are not otherwise 
available at the grantee institution; 

(2) Are limited to eligible project par-
ticipants; and 

(3) Project participants are not 
charged tuition for classes paid for by 
the project. 

(b) Courses in English language in-
struction for students of limited 
English proficiency if these classes are 
limited to eligible project participants 
and not otherwise available at the 
grantee institution. 

(c) In-service training of project 
staff. 

(d) Activities of an academic or cul-
tural nature, such as field trips, special 
lectures, and symposiums, that have as 
their purpose the improvement of the 
participants’ academic progress and 
personal development. 

(e) Transportation of participants 
and staff to and from approved edu-
cational and cultural activities spon-
sored by the project. 

(f) Purchase of computer hardware, 
computer software, or other equipment 
to be used for student development, 
student records and project adminis-
tration if the applicant demonstrates 
to the Secretary’s satisfaction that the 
equipment is required to meet the ob-
jectives of the project more economi-
cally or efficiently. 

(g) Professional development travel 
for staff if directly related to the 
project’s overall purpose and activities, 
except that these costs may not exceed 
four percent of total project salaries. 
The Secretary may adjust this percent-
age if the applicant demonstrates to 
the Secretary’s satisfaction that a 
higher percentage is necessary and rea-
sonable. 

(h) Project evaluation that is di-
rectly related to assessing the project’s 
impact on student achievement and 
improving the delivery of services. 

(Authority: 20 U.S.C. 1070a–14) 
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§ 646.31 What are unallowable costs? 
Costs that may not be charged 

against a grant under the Student Sup-
port Services Program include, but are 
not limited to, the following: 

(a) Costs involved in recruiting stu-
dents for enrollment at the institution. 

(b) Tuition, fees, stipends, and other 
forms of direct financial support for 
staff or participants. 

(c) Research not directly related to 
the evaluation or improvement of the 
project. 

(d) Construction, renovation, or re-
modeling of any facilities. 

(Authority: 20 U.S.C. 1070a–14) 

§ 646.32 What other requirements must 
a grantee meet? 

(a) Eligibility of participants. (1) A 
grantee shall determine the eligibility 
of each participant in the project when 
the individual is selected to partici-
pate. The grantee does not have to re-
validate a participant’s eligibility after 
the participant’s initial selection. 

(2) A grantee shall determine the 
low-income status of an individual on 
the basis of the documentation de-
scribed in section 402A(e) of the Higher 
Education Act. 

(3) A grantee may not serve any indi-
vidual who is receiving the same serv-
ices from another Federal TRIO pro-
gram. 

(b) Recordkeeping. A grantee shall 
maintain participant records that 
show— 

(1) The basis for the grantee’s deter-
mination that each participant is eligi-
ble to participate in the project under 
§ 646.3; 

(2) The grantee’s basis for deter-
mining the academic need for each par-
ticipant; 

(3) The services that are provided to 
each participant; and 

(4) The performance and progress of 
each participant by cohort for the du-
ration of the participant’s attendance 
at the grantee institution. 

(c) Project director. (1) A grantee shall 
employ a full-time project director un-
less paragraph (c)(3) of this section ap-
plies. 

(2) The grantee shall give the project 
director sufficient authority to admin-
ister the project effectively. 

(3) The Secretary waives the require-
ment in paragraph (c)(1) of this section 
if the applicant demonstrates that the 
requirement will hinder coordination— 

(i) Among the Federal TRIO pro-
grams; or 

(ii) Between the programs funded 
under sections 404A through 410 of the 
Higher Education Act and similar pro-
grams funded through other sources. 

(d) Project coordination. (1) The Sec-
retary encourages grantees to coordi-
nate project services with other pro-
grams for disadvantaged students oper-
ated by the grantee institution pro-
vided the Student Support Services 
grant funds are not used to support ac-
tivities reasonably available to the 
general student population. 

(2) To the extent practical, the grant-
ee may share staff with programs serv-
ing similar populations provided the 
grantee maintains appropriate records 
of staff time and effort and does not 
commingle grant funds. 

(3) Costs for special classes and 
events that would benefit Student Sup-
port Services students and participants 
in other programs for disadvantaged 
students must be proportionately di-
vided among the benefiting projects. 

(Approved by the Office of Management and 
Budget under control number 1840–0017) 

(Authority: 20 U.S.C. 1070a–11 and 1070a) 

PART 647—RONALD E. MCNAIR 
POSTBACCALAUREATE ACHIEVE-
MENT PROGRAM 

Subpart A—General 

Sec. 
647.1 What is the Ronald E. McNair 

Postbaccalaureate Achievement Pro-
gram? 

647.2 Who is eligible for a grant? 
647.3 Who is eligible to participate in a 

McNair project? 
647.4 What activities and services may a 

project provide? 
647.5 How long is a project period? 
647.6 What regulations apply? 
647.7 What definitions apply? 

Subpart B—Assurances 

647.10 What assurances must an applicant 
submit? 
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Subpart C—How Does the Secretary Make 
a Grant? 

647.20 How does the Secretary decide which 
new grants to make? 

647.21 What selection criteria does the Sec-
retary use? 

647.22 How does the Secretary evaluate 
prior experience? 

647.23 How does the Secretary set the 
amount of a grant? 

Subpart D—What Conditions Must Be Met 
by a Grantee? 

647.30 What are allowable costs? 
647.31 What are unallowable costs? 
647.32 What other requirements must a 

grantee meet? 

AUTHORITY: 20 U.S.C. 1070a-11 and 1070a-15, 
unless otherwise noted. 

SOURCE: 59 FR 43989, Aug. 25, 1994, unless 
otherwise noted. 

Subpart A—General 
§ 647.1 What is the Ronald E. McNair 

Postbaccalaureate Achievement 
Program? 

The Ronald E. McNair 
Postbaccalaureate Achievement Pro-
gram—referred to in these regulations 
as the McNair program—awards grants 
to institutions of higher education for 
projects designed to provide disadvan-
taged college students with effective 
preparation for doctoral study. 

(Authority: 20 U.S.C. 1070a-15) 

§ 647.2 Who is eligible for a grant? 
Institutions of higher education and 

combinations of those institutions are 
eligible for grants to carry out McNair 
projects. 

(Authority: 20 U.S.C. 1070a-11, 1070a-15, 1088, 
and 1141(a) and 1144a) 

§ 647.3 Who is eligible to participate in 
a McNair project? 

A student is eligible to participate in 
a McNair project if the student meets 
all the following requirements: 

(a)(1) Is a citizen or national of the 
United States; or 

(2) Is a permanent resident of the 
United States; or 

(3) Is in the United States for other 
than a temporary purpose and provides 
evidence from the Immigration and 
Naturalization Service of his or her in-

tent to become a permanent resident; 
or 

(4) Is a permanent resident of Guam, 
the Northern Mariana Islands, or the 
Trust Territory of the Pacific Islands; 
or 

(5) Is a resident of one of the Freely 
Associated States. 

(b) Is currently enrolled in a degree 
program at an institution of higher 
education that participates in the stu-
dent financial assistance programs au-
thorized under Title IV of the HEA. 

(c) Is— 
(1) A low-income individual who is a 

first-generation college student; 
(2) A member of a group that is 

underrepresented in graduate edu-
cation; or 

(3) A member of a group that is not 
listed in § 647.7 if the group is underrep-
resented in certain academic dis-
ciplines as documented by standard 
statistical references or other national 
survey data submitted to and accepted 
by the Secretary on a case-by-case 
basis. 

(d) Has not enrolled in doctoral level 
study at an institution of higher edu-
cation. 

(Authority: 20 U.S.C. 1070a-15) 

§ 647.4 What activities and services 
may a project provide? 

A McNair project may provide the 
following services and activities: 

(a) Opportunities for research or 
other scholarly activities at the grant-
ee institution or at graduate centers 
that are designed to provide partici-
pants with effective preparation for 
doctoral study. 

(b) Summer internships. 
(c) Seminars and other educational 

activities designed to prepare partici-
pants for doctoral study. 

(d) Tutoring. 
(e) Academic counseling. 
(f) Assistance to participants in se-

curing admission to and financial as-
sistance for enrollment in graduate 
programs. 

(g) Mentoring programs involving 
faculty members or students at institu-
tions of higher education, or any com-
bination of faculty members and stu-
dents. 
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(h) Exposure to cultural events and 
academic programs not usually avail-
able to project participants. 

(Authority: 20 U.S.C. 1070a–15) 

§ 647.5 How long is a project period? 
(a) Except as provided in paragraph 

(b) of this section, a project period 
under the McNair program is four 
years. 

(b) The Secretary approves a project 
period of five years for applications 
that score in the highest ten percent of 
all applications approved for new 
grants under the criteria in § 647.21. 

(Authority: 20 U.S.C. 1070a–11) 

§ 647.6 What regulations apply? 
The following regulations apply to 

the McNair program: 
(a) The Education Department Gen-

eral Administrative Regulations 
(EDGAR) as follows: 

(1) 34 CFR part 74 (Administration of 
Grants to Institutions of Higher Edu-
cation, Hospitals, and Nonprofit Orga-
nizations). 

(2) 34 CFR part 75 (Direct Grant Pro-
grams). 

(3) 34 CFR part 77 (Definitions that 
Apply to Department Regulations). 

(4) 34 CFR part 79 (Intergovernmental 
Review of Department of Education 
Programs and Activities). 

(5) 34 CFR part 82 (New Restrictions 
on Lobbying). 

(6) 34 CFR part 85 ((Governmentwide 
Debarment and Suspension (Non-
procurement) and Governmentwide Re-
quirements for Drug-Free Workplace 
(Grants)). 

(7) 34 CFR part 86 (Drug-Free Schools 
and Campuses). 

(b) The regulations in this part 647. 

(Authority: 20 U.S.C. 1070a–11 and 1070a–15) 

§ 647.7 What definitions apply? 
(a) Definitions in EDGAR. The fol-

lowing terms used in this part are de-
fined in 34 CFR 77.1: 

Applicant 
Application 
Budget 
Budget Period 
EDGAR 
Equipment 
Facilities 
Fiscal Year 

Grant 
Grantee 
Project 
Project Period 
Public 
Secretary 
Supplies 

(b) Other definitions. The following 
definitions also apply to this part: 

First-generation college student 
means— 

(1) A student neither of whose nat-
ural or adoptive parents received a bac-
calaureate degree; or 

(2) A student who, prior to the age of 
18, regularly resided with and received 
support from only one parent, and 
whose supporting parent did not re-
ceive a baccalaureate degree. 

(3) An individual who, prior to the 
age of 18, did not regularly reside with 
or receive support from a natural or an 
adoptive parent. 

Graduate center means an educational 
institution as defined in sections 481, 
1201(a), and 1204 of the HEA; and that— 

(1) Provides instruction in one or 
more programs leading to a doctoral 
degree; 

(2) Maintains specialized library col-
lections; 

(3) Employs scholars engaged in re-
search that relates to the subject areas 
of the center; and 

(4) Provides outreach and consult-
ative services on a national, regional 
or local basis. 

Graduate education means studies be-
yond the bachelor’s degree leading to a 
postbaccalaureate degree. 

HEA means the Higher Education Act 
of 1965, as amended. 

Groups underrepresented in graduate 
education. The following ethnic and ra-
cial groups are currently underrep-
resented in graduate education: Black 
(non-Hispanic), Hispanic, and American 
Indian/Alaskan Native. 

Institution of higher education means 
an educational institution as defined in 
sections 481, 1201(a) and 1204 of the 
HEA. 

Low-income individual means an indi-
vidual whose family’s taxable income 
did not exceed 150 percent of the pov-
erty level in the calendar year pre-
ceding the year in which the individual 
participates in the project. Poverty 
level income is determined by using 
criteria of poverty established by the 
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Bureau of the Census of the U.S. De-
partment of Commerce. 

Summer internship means an edu-
cational experience in which partici-
pants, under the guidance and direc-
tion of experienced faculty researchers, 
are provided an opportunity to engage 
in research or other scholarly activi-
ties. 

Target population means the universe 
from which McNair participants will be 
selected. The universe may be ex-
pressed in terms of geography, type of 
institution, academic discipline, type 
of disadvantage, type of underrepresen-
tation, or any other qualifying 
descriptor that would enable an appli-
cant to more precisely identify the 
kinds of eligible project participants 
they wish to serve. 

(Authority: 20 U.S.C. 1070a–11, 1070a–15, and 
1141) 

Subpart B—Assurances 

§ 647.10 What assurances must an ap-
plicant submit? 

An applicant must submit as part of 
its application, assurances that— 

(a) Each participant enrolled in the 
project will be enrolled in a degree pro-
gram at an institution of higher edu-
cation that participates in one or more 
of the student financial assistance pro-
grams authorized under Title IV of the 
HEA; 

(b) Each participant given a summer 
research internship will have com-
pleted his or her sophomore year of 
study; and 

(c)(1) At least two thirds of the stu-
dents to be served will be low-income 
individuals who are first-generation 
college students; and 

(2) The remaining students to be 
served will be members of groups 
underrepresented in graduate edu-
cation. 

(Authority: 20 U.S.C. 1070a–15) 

Subpart C—How Does the 
Secretary Make a Grant? 

§ 647.20 How does the Secretary de-
cide which new grants to make? 

(a) The Secretary evaluates an appli-
cation for a new grant as follows: 

(1)(i) The Secretary evaluates an ap-
plication on the basis of the selection 
criteria in § 647.21. 

(ii) The maximum score for all the 
criteria in § 647.21 is 100 points. The 
maximum score for each criterion is 
indicated in parentheses with the cri-
terion. 

(2)(i) For an application from an ap-
plicant who has carried out a McNair 
project in the fiscal year immediately 
preceding the fiscal year for which the 
applicant is applying, the Secretary 
evaluates the applicant’s prior experi-
ence on the basis of the criteria in 
§ 647.22. 

(ii) The maximum score for all the 
criteria in § 647.22 is fifteen (15) points. 
The maximum score for each criterion 
is indicated in parentheses with the 
criterion. 

(iii) If an applicant described in para-
graph (a)(2)(i) of this section applies for 
more than one new grant in the same 
fiscal year, the Secretary applies the 
criteria in § 647.22 to a project that 
seeks to continue support for an exist-
ing McNair project on that campus. 

(b) The Secretary makes new grants 
in rank order on the basis of the total 
scores received by applications under 
paragraphs (a)(1) through (a)(3) of this 
section. 

(c)(1) If the total scores of two or 
more applications are the same and 
there are insufficient funds for these 
applications after the approval of high-
er-ranked applications, the Secretary 
uses the remaining funds to achieve an 
equitable geographic distribution of all 
new projects. 

(2) In making an equitable geo-
graphic distribution of new projects, 
the Secretary considers only the loca-
tions of new projects. 

(d) The Secretary may decline to 
make a grant to an applicant that car-
ried out a Federal TRIO Program 
project that involved the fraudulent 
use of funds. 

(Authority: 20 U.S.C. 1070a–11 and 1070a–15) 

§ 647.21 What selection criteria does 
the Secretary use? 

The Secretary uses the following cri-
teria to evaluate an application for a 
new grant: 

(a) Need (16 Points). The Secretary 
reviews each application to determine 

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00337 Fmt 8010 Sfmt 8010 Y:\SGML\211134.XXX 211134



328 

34 CFR Ch. VI (7–1–07 Edition) § 647.21 

the extent to which the applicant can 
clearly and definitively demonstrate 
the need for a McNair project to serve 
the target population. In particular, 
the Secretary looks for information 
that clearly defines the target popu-
lation; describes the academic, finan-
cial and other problems that prevent 
potentially eligible project partici-
pants in the target population from 
completing baccalaureate programs 
and continuing to postbaccalaureate 
programs; and demonstrates that the 
project’s target population is underrep-
resented in graduate education, doc-
torate degrees conferred and careers 
where a doctorate is a prerequisite. 

(b) Objectives (9 points). The Sec-
retary evaluates the quality of the ap-
plicant’s proposed project objectives on 
the basis of the extent to which they— 

(1) Include both process and outcome 
objectives relating to the purpose of 
the McNair program stated in § 647.1; 

(2) Address the needs of the target 
population; and 

(3) Are measurable, ambitious, and 
attainable over the life of the project. 

(c) Plan of Operation (44 points). The 
Secretary reviews each application to 
determine the quality of the appli-
cant’s plans of operation, including— 

(1) (4 points) The plan for identifying, 
recruiting and selecting participants to 
be served by the project, including stu-
dents enrolled in the Student Support 
Services program; 

(2) (4 points) The plan for assessing 
individual participant needs and for 
monitoring the academic growth of 
participants during the period in which 
the student is a McNair participant; 

(3) (5 points) The plan for providing 
high quality research and scholarly ac-
tivities in which participants will be 
involved; 

(4) (5 points) The plan for involving 
faculty members in the design of re-
search activities in which students will 
be involved; 

(5) (5 points) The plan for providing 
internships, seminars, and other edu-
cational activities designed to prepare 
undergraduate students for doctoral 
study; 

(6) (5 points) The plan for providing 
individual or group services designed to 
enhance a student’s successful entry 
into postbaccalaureate education; 

(7) (3 points) The plan to inform the 
institutional community of the goals 
and objectives of the project; 

(8) (8 points) The plan to ensure prop-
er and efficient administration of the 
project, including, but not limited to 
matters such as financial management, 
student records management, per-
sonnel management, the organizational 
structure, and the plan for coordi-
nating the McNair project with other 
programs for disadvantaged students; 
and 

(9) (5 points) The follow-up plan that 
will be used to track the academic and 
career accomplishments of participants 
after they are no longer participating 
in the McNair project. 

(d) Quality of key personnel (9 points). 
The Secretary evaluates the quality of 
key personnel the applicant plans to 
use on the project on the basis of the 
following: 

(1)(i) The job qualifications of the 
project director. 

(ii) The job qualifications of each of 
the project’s other key personnel. 

(iii) The quality of the project’s plan 
for employing highly qualified persons, 
including the procedures to be used to 
employ members of groups underrep-
resented in higher education, including 
Blacks, Hispanics, American Indians, 
Alaska Natives, Asian Americans and 
Pacific Islanders (including Native Ha-
waiians). 

(2) In evaluating the qualifications of 
a person, the Secretary considers his or 
her experience and training in fields re-
lated to the objectives of the project. 

(e) Adequacy of the resources and budg-
et (15 points). The Secretary evaluates 
the extent to which— 

(1) The applicant’s proposed alloca-
tion of resources in the budget is clear-
ly related to the objectives of the 
project; 

(2) Project costs and resources, in-
cluding facilities, equipment, and sup-
plies, are reasonable in relation to the 
objectives and scope of the project; and 

(3) The applicant’s proposed commit-
ment of institutional resources to the 
McNair participants, as for example, 
the commitment of time from institu-
tional research faculty and the waiver 
of tuition and fees for McNair partici-
pants engaged in summer research 
projects. 
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(f) Evaluation plan (7 points). The 
Secretary evaluates the quality of the 
evaluation plan for the project on the 
basis of the extent to which the appli-
cant’s methods of evaluation— 

(1) Are appropriate to the project’s 
objectives; 

(2) Provide for the applicant to deter-
mine, in specific and measurable ways, 
the success of the project in— 

(i) Making progress toward achieving 
its objectives (a formative evaluation); 
and 

(ii) Achieving its objectives at the 
end of the project period (a summative 
evaluation); and 

(3) Provide for a description of other 
project outcomes, including the use of 
quantifiable measures, if appropriate. 

(Authority: 20 U.S.C. 1070a–15) 

§ 647.22 How does the Secretary evalu-
ate prior experience? 

(a) The Secretary reviews informa-
tion relating to an applicant’s perform-
ance as a grantee under its expiring 
McNair project. In addition to the ap-
plication under review, this informa-
tion may be derived from performance 
reports, audit reports, site visit re-
ports, and project evaluation reports 
received by the Secretary during the 
project period about to be completed. 

(b) The Secretary evaluates the ap-
plicant’s performance as a grantee on 
the basis of the following criteria: 

(1) (3 points) Whether the applicant 
consistently served the number and 
types of participants the project was 
funded to serve. 

(2) (4 points) Whether the applicant 
was successful in providing the partici-
pants with research and scholarly ac-
tivities and whether those activities 
had an impact on project participants. 

(3) (8 points) The extent to which the 
applicant met or exceeded its funded 
objectives with regard to project par-
ticipants as demonstrated by the num-
ber of participants who— 

(i) Attained a baccalaureate degree; 
(ii) Enrolled in a postbaccalaureate 

program; and 
(iii) Attained a doctoral level degree. 

(Authority: 20 U.S.C. 1070a–11 and 1070a–15) 

§ 647.23 How does the Secretary set 
the amount of a grant? 

(a) The Secretary sets the amount of 
a grant on the basis of— 

(1) 34 CFR 75.232 and 75.233 for new 
grants; and 

(2) 34 CFR 75.253 for the second and 
subsequent years of a project period. 

(b) If the circumstances described in 
section 402A(b)(3) of the HEA exist, the 
Secretary uses the available funds to 
set the amount of the grant beginning 
in fiscal year 1995 at the lesser of— 

(1) $190,000; or 
(2) The amount requested by the ap-

plicant. 

(Authority: 20 U.S.C. 1070a–11) 

Subpart D—What Conditions Must 
Be Met by a Grantee? 

§ 647.30 What are allowable costs? 

Allowable project costs, not specifi-
cally covered by 34 CFR part 74, may 
include the following costs reasonably 
related to carrying out a McNair 
project: 

(a) Activities of an academic or 
scholarly nature, such as trips to insti-
tutions of higher education offering 
doctoral programs, and special lec-
tures, symposia, and professional con-
ferences, which have as their purpose 
the encouragement and preparation of 
project participants for doctoral stud-
ies. 

(b) Stipends of up to $2,400 per year 
for students engaged in research in-
ternships, provided that the student 
has completed the sophomore year of 
study at an eligible institution before 
the internship begins. 

(c) Necessary tuition, room and 
board, and transportation for students 
engaged in research internships during 
the summer. 

(d) Purchase of computer hardware, 
computer software, or other equipment 
for student development, project ad-
ministration, and recordkeeping, if the 
applicant demonstrates to the Sec-
retary’s satisfaction that the equip-
ment is required to meet the objectives 
of the project more economically or ef-
ficiently. 
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§ 647.31 What are unallowable costs? 

Costs that may not be charged 
against a grant under this program in-
clude the following: 

(a) Payment of tuition, stipends, test 
preparation and fees or any other form 
of student financial support to staff or 
participants not expressly allowed 
under § 647.30. 

(b) Construction, renovation, and re-
modeling of any facilities. 

(Authority: 20 U.S.C. 1070a–5) 

§ 647.32 What other requirements must 
a grantee meet? 

(a) Eligibility of participants. (1) A 
grantee shall determine the eligibility 
of each student before the student is 
selected to participate. A grantee does 
not have to redetermine a student’s eli-
gibility once the student has been de-
termined eligible in accordance with 
the provisions of § 647.3; and 

(2) A grantee shall determine the sta-
tus of a low-income individual on the 
basis of the documentation described in 
section 402A(e) of the HEA. 

(b) Recordkeeping. For each student, a 
grantee shall maintain a record of— 

(1) The basis for the grantee’s deter-
mination that the student is eligible to 
participate in the project under § 647.3; 

(2) The individual needs assessment; 
(3) The services provided to the par-

ticipant; and 
(4) The specific educational progress 

made by the student during and after 
participation in the project. 

(c) Other reporting requirements. A 
grantee shall submit to the Secretary 
reports and other information as re-
quested in order to demonstrate pro-
gram effectiveness. 

(d) Project director. A grantee shall 
designate a project director who has— 

(1) Authority to conduct the project 
effectively; and 

(2) Appropriate professional quali-
fications, experience and administra-
tive skills to effectively fulfill the ob-
jectives of the project. 

(Authority: 20 U.S.C. 1070a–15) 

PART 648—GRADUATE ASSISTANCE 
IN AREAS OF NATIONAL NEED 

Subpart A—General 

Sec. 
648.1 What is the Graduate Assistance in 

Areas of National Need program? 
648.2 Who is eligible for a grant? 
648.3 What activities may the Secretary 

fund? 
648.4 What is included in the grant? 
648.5 What is the amount of a grant? 
648.6 What is the duration of a grant? 
648.7 What is the institutional matching 

contribution? 
648.8 What regulations apply? 
648.9 What definitions apply? 

Subpart B—How Does an Institution of 
Higher Education Apply for a Grant? 

648.20 How does an institution of higher 
education apply for a grant? 

Subpart C—How Does the Secretary Make 
an Award? 

648.30 How does the Secretary evaluate an 
application? 

648.31 What selection criteria does the Sec-
retary use? 

648.32 What additional factors does the Sec-
retary consider? 

648.33 What priorities and absolute pref-
erences does the Secretary establish? 

Subpart D—How Are Fellows Selected? 

648.40 How does an academic department se-
lect fellows? 

648.41 How does an individual apply for a 
fellowship? 

Subpart E—How Does the Secretary 
Distribute Funds? 

648.50 What are the Secretary’s payment 
procedures? 

648.51 What is the amount of a stipend? 
648.52 What is the amount of the institu-

tional payment? 

Subpart F—What Are the Administrative 
Responsibilities of the Institution? 

648.60 When does an academic department 
make a commitment to a fellow to pro-
vide stipend support? 

648.61 How must the academic department 
supervise the training of fellows? 

648.62 How can the institutional payment be 
used? 

648.63 How can the institutional matching 
contribution be used? 

648.64 What are unallowable costs? 
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648.65 How does an institution of higher 
education disburse and return funds? 

648.66 What records and reports are required 
from the institution? 

Subpart G—What Conditions Must Be Met 
by a Fellow After an Award? 

648.70 What conditions must be met by a 
fellow? 

APPENDIX TO PART 648—ACADEMIC AREAS 

AUTHORITY: 20 U.S.C. 1135–1135ee, unless 
otherwise noted. 

SOURCE: 58 FR 65842, Dec. 16, 1993, unless 
otherwise noted. 

Subpart A—General 

§ 648.1 What is the Graduate Assist-
ance in Areas of National Need pro-
gram? 

The Graduate Assistance in Areas of 
National Need program provides fel-
lowships through academic depart-
ments of institutions of higher edu-
cation to assist graduate students of 
superior ability who demonstrate fi-
nancial need. 

(Authority: 20 U.S.C. 1135, 1135a) 

[58 FR 65842, Dec. 16, 1993, as amended at 64 
FR 13487, Mar. 18, 1999] 

§ 648.2 Who is eligible for a grant? 
(a) The Secretary awards grants to 

the following: 
(1) Any academic department of an 

institution of higher education that 
provides a course of study that— 

(i) Leads to a graduate degree in an 
area of national need; and 

(ii) Has been in existence for at least 
four years at the time of an application 
for a grant under this part. 

(2) An academic department of an in-
stitution of higher education that— 

(i) Satisfies the requirements of para-
graph (a)(1) of this section; and 

(ii) Submits a joint application with 
one or more eligible nondegree-grant-
ing institutions that have formal ar-
rangements for the support of doctoral 
dissertation research with one or more 
degree-granting institutions. 

(b) A formal arrangement under para-
graph (a)(2)(ii) of this section is a writ-
ten agreement between a degree-grant-
ing institution and an eligible non-
degree-granting institution whereby 
the degree-granting institution accepts 

students from the eligible nondegree- 
granting institution as doctoral degree 
candidates with the intention of award-
ing these students doctorates in an 
area of national need. 

(c) The Secretary does not award a 
grant under this part for study at a 
school or department of divinity. 

(Authority: 20 U.S.C. 1135, 1135a) 

§ 648.3 What activities may the Sec-
retary fund? 

(a) The Secretary awards grants to 
institutions of higher education to 
fund fellowships in one or more areas 
of national need. 

(b)(1) For the purposes of this part, 
the Secretary designates areas of na-
tional need from the academic areas 
listed in the appendix to this part or 
from the resulting inter-disciplines. 

(2) The Secretary announces these 
areas of national need in a notice pub-
lished in the FEDERAL REGISTER. 

(Authority: 20 U.S.C. 1135, 1135a) 

§ 648.4 What is included in the grant? 
Each grant awarded by the Secretary 

consists of the following: 
(a) The stipends paid by the Sec-

retary through the institution of high-
er education to fellows. The stipend 
provides an allowance to a fellow for 
the fellow’s (and his or her depend-
ents’) subsistence and other expenses. 

(b) The institutional payments paid 
by the Secretary to the institution of 
higher education to be applied against 
each fellow’s tuition, fees, and the 
costs listed in § 648.62(b). 

(Authority: 20 U.S.C. 1135c, 1135d) 

§ 648.5 What is the amount of a grant? 
(a) The amount of a grant to an aca-

demic department may not be less than 
$100,000 and may not be more than 
$750,000 in a fiscal year. 

(b) In any fiscal year, no academic 
department may receive more than 
$750,000 as an aggregate total of new 
and continuing grants. 

(Authority: 20 U.S.C. 1135) 

§ 648.6 What is the duration of a 
grant? 

The duration of a grant awarded 
under this part is a maximum of three 
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annual budget periods during a three- 
year (36-month) project period. 

(Authority: 20 U.S.C. 1135) 

§ 648.7 What is the institutional match-
ing contribution? 

An institution shall provide, from 
non-Federal funds, an institutional 
matching contribution equal to at 
least 25 percent of the amount of the 
grant received under this part, for the 
uses indicated in § 648.63. 

(Authority: 20 U.S.C. 1135b, 1135c) 

§ 648.8 What regulations apply? 
The following regulations apply to 

this program: 
(a) The Education Department Gen-

eral Administrative Regulations 
(EDGAR) as follows: 

(1) 34 CFR part 74 (Administration of 
Grants to Institutions of Higher Edu-
cation, Hospitals, and Nonprofit Orga-
nizations). 

(2) 34 CFR part 75 (Direct Grant Pro-
grams). 

(3) 34 CFR part 77 (Definitions that 
Apply to Department Regulations). 

(4) 34 CFR part 79 (Intergovernmental 
Review of Department of Education 
Programs and Activities). 

(5) 34 CFR part 82 (New Restrictions 
on Lobbying). 

(6) 34 CFR part 85 (Governmentwide 
Debarment and Suspension (Non-
procurement) and Governmentwide Re-
quirements for Drug-Free Workplace 
(Grants)). 

(7) 34 CFR part 86 (Drug-Free Schools 
and Campuses). 

(b) The regulations in this part. 

(Authority: 20 U.S.C. 1135) 

§ 648.9 What definitions apply? 
(a) Definitions in EDGAR. The fol-

lowing terms used in this part are de-
fined in 34 CFR 77.1: 

Applicant 
Application 
Award 
Budget 
Budget period 
Department 
EDGAR 
Equipment 
Grant 
Nonprofit 
Project period 
Secretary 

Supplies 

(b) Other definitions. The following 
definitions also apply to this part: 

Academic department means any de-
partment, program, unit, orany other 
administrative subdivision of an insti-
tution of higher education that— 

(i) Directly administers or supervises 
post-baccalaureate instruction in a 
specific discipline; and 

(ii) Has the authority to award aca-
demic course credit acceptable to meet 
degree requirements at an institution 
of higher education. 

Academic field means an area of study 
in an academic department within an 
institution of higher education other 
than a school or department of divin-
ity. 

Academic year means the 12-month 
period commencing with the fall in-
structional term of the institution. 

Application period means the period in 
which the Secretary solicits applica-
tions for this program. 

Discipline means a branch of instruc-
tion or learning. 

Eligible non-degree granting institution 
means any institution that— 

(i) Conducts post-baccalaureate aca-
demic programs of study but does not 
award doctoral degrees in an area of 
national need; 

(ii) Is described in section 501(c)(3) of 
the Internal Revenue Code of 1986 and 
is exempt from tax under section 501(a) 
of the Code; 

(iii) Is organized and operated sub-
stantially to conduct scientific and 
cultural research and graduate train-
ing programs; 

(iv) Is not a private foundation; 
(v) Has academic personnel for in-

struction and counseling who meet the 
standards of the institution of higher 
education in which the students are en-
rolled; and 

(vi) Has necessary research resources 
not otherwise readily available in the 
institutions in which students are en-
rolled. 

Fees mean non-refundable charges 
paid by a graduate student for services, 
materials, and supplies that are not in-
cluded within the tuition charged by 
the institution in which the student is 
enrolled. 

Fellow means a recipient of a fellow-
ship under this part. 
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Fellowship means an award made by 
an institution of higher education to 
an individual for graduate study under 
this part at the institution of higher 
education. 

Financial need means the fellow’s fi-
nancial need as determined under title 
IV, part F, of the HEA for the period of 
the fellow’s enrollment in the approved 
academic field of study for which the 
fellowship was awarded. 

General operational overhead means 
non-instructional expenses incurred by 
an academic department in the normal 
administration and conduct of its aca-
demic program, including the costs of 
supervision, recruitment, capital out-
lay, debt service, indirect costs, or any 
other costs not included in the deter-
mination of tuition and non-refundable 
fee charges. 

Graduate student means an individual 
enrolled in a program of post-bacca-
laureate study at an institution of 
higher education. 

Graduate study means any program of 
postbaccalaureate study at an institu-
tion of higher education. 

HEA means the Higher Education Act 
of 1965, as amended. 

Highest possible degree available means 
a doctorate in an academic field or a 
master’s degree, professional degree, or 
other post-baccalaureate degree if a 
doctorate is not available in that aca-
demic field. 

Institution of higher education (Institu-
tion) means an institution of higher 
education, other than a school or de-
partment of divinity, as defined in sec-
tion 1201(a) of the HEA. 

Inter-discipline means a course of 
study that involves academic fields in 
two or more disciplines. 

Minority means Alaskan Native, 
American Indian, Asian-American, 
Black (African-American), Hispanic 
American, Native Hawaiian, or Pacific 
Islander. 

Multi-disciplinary application means 
an application that requests fellow-
ships for more than a single academic 
department in areas of national need 
designated as priorities by the Sec-
retary under this part. 

Project means the activities nec-
essary to assist, whether from grant 
funds or institutional resources, fel-

lows in the successful completion of 
their designated educational programs. 

Satisfactory progress means that a fel-
low meets or exceeds the institution’s 
criteria and standards established for a 
graduate student’s continued status as 
an applicant for the graduate degree in 
the academic field for which the fellow-
ship was awarded. 

School or department of divinity means 
an institution, or an academic depart-
ment of an institution, whose program 
is specifically for the education of stu-
dents to prepare them to become min-
isters of religion or to enter into some 
other religious vocation or to prepare 
them to teach theological subjects. 

Students from traditionally underrep-
resented backgrounds mean women and 
minorities who traditionally are under-
represented in areas of national need as 
designated by the Secretary. 

Supervised training means training 
provided to fellows under the guidance 
and direction of faculty in the aca-
demic department. 

Tuition means the charge for instruc-
tion by the institution of higher edu-
cation in which the fellow is enrolled. 

Underrepresented in areas of national 
need means proportionate representa-
tion as measured by degree recipients, 
that is less than the proportionate rep-
resentation in the general population, 
as indicated by— 

(i) The most current edition of the 
Department’s Digest of Educational Sta-
tistics; 

(ii) The National Research Council’s 
Doctorate Recipients from United States 
Universities; 

(iii) Other standard statistical ref-
erences, as announced annually in the 
FEDERAL REGISTER notice inviting ap-
plications for new awards under this 
program; or 

(iv) As documented by national sur-
vey data submitted to and accepted by 
the Secretary on a case-by-case basis. 

(Authority: 20 U.S.C. 1135–1135d) 
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Subpart B—How Does an Institu-
tion of Higher Education 
Apply for a Grant? 

§ 648.20 How does an institution of 
higher education apply for a grant? 

(a) To apply for a grant under this 
part, an institution of higher education 
shall submit an application that re-
sponds to the appropriate selection cri-
teria in § 648.31. 

(b) In addition, an application for a 
grant must— 

(1) Describe the current academic 
program for which the grant is sought; 

(2) Request a specific number of fel-
lowships to be awarded on a full-time 
basis for the academic year covered 
under the grant in each academic field 
included in the application; 

(3) Set forth policies and procedures 
to ensure that in making fellowship 
awards under this part the institution 
will seek talented students from tradi-
tionally underrepresented back-
grounds; 

(4) Set forth policies and procedures 
to assure that in making fellowship 
awards under this part the institution 
will make awards to individuals who 
satisfy the requirements of § 648.40; 

(5) Set forth policies and procedures 
to ensure that Federal funds made 
available under this part for any fiscal 
year will be used to supplement and, to 
the extent practical, increase the funds 
that otherwise would be made available 
for the purposes of this part and, in no 
case, to supplant those funds; 

(6) Provide assurances that the insti-
tution will provide the institutional 
matching contribution described in 
§ 648.7; 

(7) Provide assurances that, in the 
event that funds made available to the 
academic department under this part 
are insufficient to provide the assist-
ance due a student under the commit-
ment entered into between the aca-
demic department and the student, the 
academic department will, from any 
funds available to it, fulfill the com-
mitment to the student; 

(8) Provide that the institution will 
comply with the requirements in sub-
part F; and 

(9) Provide assurances that the aca-
demic department will provide at least 
one year of supervised training in in-

struction to students receiving fellow-
ships under this program. 

(c) In any application period, an aca-
demic department may not submit 
more than one application for new 
awards. 

(Approved by the Office of Management and 
Budget under control number 1840–0604) 

(Authority: 20 U.S.C. 1135b) 

[58 FR 65842, Dec. 16, 1993, as amended at 64 
FR 13487, Mar. 18, 1999] 

Subpart C—How Does the 
Secretary Make an Award? 

§ 648.30 How does the Secretary evalu-
ate an application? 

(a) The Secretary evaluates an appli-
cation on the basis of the criteria in 
§ 648.31. 

(b) The Secretary informs applicants 
of the maximum possible score for each 
criterion in the application package or 
in a notice published in the FEDERAL 
REGISTER. 

(Authority: 20 U.S.C. 1135, 1135b) 

[58 FR 65842, Dec. 16, 1993, as amended at 70 
FR 13375, Mar. 21, 2005] 

§ 648.31 What selection criteria does 
the Secretary use? 

The Secretary evaluates an applica-
tion on the basis of the criteria in this 
section. 

(a) Meeting the purposes of the pro-
gram. The Secretary reviews each ap-
plication to determine how well the 
project will meet the purposes of the 
program, including the extent to 
which— 

(1) The applicant’s general and spe-
cific objectives for the project are real-
istic and measurable; 

(2) The applicant’s objectives for the 
project seek to sustain and enhance the 
capacity for teaching and research at 
the institution and at State, regional, 
or national levels; 

(3) The applicant’s objectives seek to 
institute policies and procedures to en-
sure the enrollment of talented grad-
uate students from traditionally under-
represented backgrounds; and 

(4) The applicant’s objectives seek to 
institute policies and procedures to en-
sure that it will award fellowships to 
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individuals who satisfy the require-
ments of § 648.40. 

(b) Extent of need for the project. The 
Secretary considers the extent to 
which a grant under the program is 
needed by the academic department by 
considering— 

(1) How the applicant identified the 
problems that form the specific needs 
of the project; 

(2) The specific problems to be re-
solved by successful realization of the 
goals and objectives of the project; and 

(3) How increasing the number of fel-
lowships will meet the specific and 
general objectives of the project. 

(c) Quality of the graduate academic 
program. The Secretary reviews each 
application to determine the quality of 
the current graduate academic pro-
gram for which project funding is 
sought, including— 

(1) The course offerings and academic 
requirements for the graduate pro-
gram; 

(2) The qualifications of the faculty, 
including education, research interest, 
publications, teaching ability, and ac-
cessibility to graduate students; 

(3) The focus and capacity for re-
search; and 

(4) Any other evidence the applicant 
deems appropriate to demonstrate the 
quality of its academic program. 

(d) Quality of the supervised teaching 
experience. The Secretary reviews each 
application to determine the quality of 
the teaching experience the applicant 
plans to provide fellows under this pro-
gram, including the extent to which 
the project— 

(1) Provides each fellow with the re-
quired supervised training in instruc-
tion; 

(2) Provides adequate instruction on 
effective teaching techniques; 

(3) Provides extensive supervision of 
each fellow’s teaching performance; 
and 

(4) Provides adequate and appropriate 
evaluation of the fellow’s teaching per-
formance. 

(e) Recruitment plan. The Secretary 
reviews each application to determine 
the quality of the applicant’s recruit-
ment plan, including— 

(1) How the applicant plans to iden-
tify, recruit, and retain students from 
traditionally underrepresented back-

grounds in the academic program for 
which fellowships are sought; 

(2) How the applicant plans to iden-
tify eligible students for fellowships; 

(3) The past success of the academic 
department in enrolling talented grad-
uate students from traditionally under-
represented backgrounds; and 

(4) The past success of the academic 
department in enrolling talented grad-
uate students for its academic pro-
gram. 

(f) Project administration. The Sec-
retary reviews the quality of the pro-
posed project administration, includ-
ing— 

(1) How the applicant will select fel-
lows, including how the applicant will 
ensure that project participants who 
are otherwise eligible to participate 
are selected without regard to race, 
color, national origin, religion, gender, 
age, or disabling condition; 

(2) How the applicant proposes to 
monitor whether a fellow is making 
satisfactory progress toward the degree 
for which the fellowship has been 
awarded; 

(3) How the applicant proposes to 
identify and meet the academic needs 
of fellows; 

(4) How the applicant proposes to 
maintain enrollment of graduate stu-
dents from traditionally underrep-
resented backgrounds; and 

(5) The extent to which the policies 
and procedures the applicant proposes 
to institute for administering the 
project are likely to ensure efficient 
and effective project implementation, 
including assistance to and oversight 
of the project director. 

(g) Institutional commitment. The Sec-
retary reviews each application for evi-
dence that— 

(1) The applicant will provide, from 
any funds available to it, sufficient 
funds to support the financial needs of 
the fellows if the funds made available 
under the program are insufficient; 

(2) The institution’s social and aca-
demic environment is supportive of the 
academic success of students from tra-
ditionally underrepresented back-
grounds on the applicant’s campus; 

(3) Students receiving fellowships 
under this program will receive stipend 
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support for the time necessary to com-
plete their courses of study, but in no 
case longer than 5 years; and 

(4) The applicant demonstrates a fi-
nancial commitment, including the na-
ture and amount of the institutional 
matching contribution, and other insti-
tutional commitments that are likely 
to ensure the continuation of project 
activities for a significant period of 
time following the period in which the 
project receives Federal financial as-
sistance. 

(h) Quality of key personnel. The Sec-
retary reviews each application to de-
termine the quality of key personnel 
the applicant plans to use on the 
project, including— 

(1) The qualifications of the project 
director; 

(2) The qualifications of other key 
personnel to be used in the project; 

(3) The time commitment of key per-
sonnel, including the project director, 
to the project; and 

(4) How the applicant, as part of its 
nondiscriminatory employment prac-
tices, will ensure that its personnel are 
selected without regard to race, color, 
national origin, religion, gender, age, 
or disabling condition, except pursuant 
to a lawful affirmative action plan. 

(i) Budget. The Secretary reviews 
each application to determine the ex-
tent to which— 

(1) The applicant shows a clear un-
derstanding of the acceptable uses of 
program funds; and 

(2) The costs of the project are rea-
sonable in relation to the objectives of 
the project. 

(j) Evaluation plan. The Secretary re-
views each application to determine 
the quality of the evaluation plan for 
the project, including the extent to 
which the applicant’s methods of eval-
uation— 

(1) Relate to the specific goals and 
measurable objectives of the project; 

(2) Assess the effect of the project on 
the students receiving fellowships 
under this program, including the ef-
fect on persons of different racial and 
ethnic backgrounds, genders, and ages, 
and on persons with disabilities who 
are served by the project; 

(3) List both process and product 
evaluation questions for each project 

activity and outcome, including those 
of the management plan; 

(4) Describe both the process and 
product evaluation measures for each 
project activity and outcome; 

(5) Describe the data collection pro-
cedures, instruments, and schedules for 
effective data collection; 

(6) Describe how the applicant will 
analyze and report the data so that it 
can make adjustments and improve-
ments on a regular basis; and 

(7) Include a time-line chart that re-
lates key evaluation processes and 
benchmarks to other project compo-
nent processes and benchmarks. 

(k) Adequacy of resources. The Sec-
retary reviews each application to de-
termine the adequacy of the resources 
that the applicant makes available to 
graduate students receiving fellowships 
under this program, including facili-
ties, equipment, and supplies. 

(Approved by the Office of Management and 
Budget under control number 1840–0604) 

(Authority: 20 U.S.C. 1135–1135c) 

[58 FR 65842, Dec. 16, 1993, as amended at 70 
FR 13375, Mar. 21, 2005] 

§ 648.32 What additional factors does 
the Secretary consider? 

(a) Continuation awards. (1) Before 
funding new applications, the Sec-
retary gives preference to grantees re-
questing their second or third year of 
funding. 

(2) If appropriations for this program 
are insufficient to fund all continu-
ation grantees for the second and third 
years at the approved funding level, 
the Secretary prorates the available 
funds, if any, among the continuation 
grantees and, if necessary, awards con-
tinuation grants of less than $100,000. 

(b) Equitable distribution. In awarding 
grants, the Secretary will, consistent 
with an allocation of awards based on 
the quality of competing applications, 
ensure the following: 

(1) An equitable geographic distribu-
tion of grants to eligible applicant in-
stitutions of higher education. 

(2) An equitable distribution of 
grants to eligible applicant public and 
eligible applicant private institutions 
of higher education. 

(Authority: 20 U.S.C. 1135–1135c) 
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§ 648.33 What priorities and absolute 
preferences does the Secretary es-
tablish? 

(a) For each application period, the 
Secretary establishes as an area of na-
tional need and gives absolute pref-
erence to one or more of the general 
disciplines and sub-disciplines listed as 
priorities in the appendix to this part 
or the resulting interdisciplines. 

(b) The Secretary announces the ab-
solute preferences in a notice published 
in the FEDERAL REGISTER. 

(Authority: 20 U.S.C. 1135, 1135a) 

Subpart D—How Are Fellows 
Selected? 

§ 648.40 How does an academic depart-
ment select fellows? 

(a) In selecting individuals to receive 
fellowships, an academic department 
shall consider only individuals who— 

(1) Are currently enrolled as graduate 
students, have been accepted at the 
grantee institution, or are enrolled or 
accepted as graduate students at an el-
igible nondegree-granting institution; 

(2) Are of superior ability; 
(3) Have an excellent academic 

record; 
(4) Have financial need; 
(5) Are planning to pursue the high-

est possible degree available in their 
course of study; 

(6) Are planning a career in teaching 
or research; 

(7)Are not ineligible to receive assist-
ance under 34 CFR 75.60; and 

(8)(i) Are United States citizens or 
nationals; 

(ii) Are permanent residents of the 
United States; 

(iii) Provide evidence from the Immi-
gration and Naturalization Service 
that they are in the United States for 
other than a temporary purpose with 
the intention of becoming permanent 
residents; or 

(iv) Are citizens of any one of the 
Freely Associated States. 

(b) An individual who satisfies the 
eligibility criteria in paragraph (a) of 
this section, but who attends an insti-
tution that does not offer the highest 
possible degree available in the individ-
ual’s course of study, is eligible for a 
fellowship if the individual plans to at-

tend subsequently an institution that 
offers this degree. 

(Authority: 20 U.S.C. 1135, 1135b) 

[58 FR 65842, Dec. 16, 1993, as amended at 64 
FR 13487, Mar. 18, 1999] 

§ 648.41 How does an individual apply 
for a fellowship? 

An individual shall apply directly to 
an academic department of an institu-
tion of higher education that has re-
ceived a grant. 

(Authority: 20 U.S.C. 1135, 1135c) 

Subpart E—How Does the 
Secretary Distribute Funds? 

§ 648.50 What are the Secretary’s pay-
ment procedures? 

(a) The Secretary awards to the insti-
tution of higher education a stipend 
and an institutional payment for each 
individual awarded a fellowship under 
this part. 

(b) If an academic department of an 
institution of higher education is un-
able to use all of the amounts available 
to it under this part, the Secretary re-
allots the amounts not used to aca-
demic departments of other institu-
tions of higher education for use in the 
academic year following the date of the 
reallotment. 

(Authority: 20 U.S.C. 1135a, 1135c, 1135d) 

§ 648.51 What is the amount of a sti-
pend? 

(a) For a fellowship initially awarded 
for an academic year prior to the aca-
demic year 1993–94, the institution 
shall pay the fellow a stipend in an 
amount that equals the fellow’s finan-
cial need or $10,000, whichever is less. 

(b) For a fellowship initially awarded 
for the academic year 1993–94, or any 
succeeding academic year, the institu-
tion shall pay the fellow a stipend at a 
level of support equal to that provided 
by the National Science Foundation 
graduate fellowships, except that this 
amount must be adjusted as necessary 
so as not to exceed the fellow’s dem-
onstrated level of financial need as de-
termined under part F of title IV of the 
HEA. The Secretary announces the 
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amount of the stipend in a notice pub-
lished in the FEDERAL REGISTER. 

(Authority: 20 U.S.C. 1135c) 

[58 FR 65842, Dec. 16, 1993, as amended at 64 
FR 13487, Mar. 18, 1999] 

§ 648.52 What is the amount of the in-
stitutional payment? 

(a) For academic year 1998–1999, the 
amount of the institutional payment 
received by an institution of higher 
education for each student awarded a 
fellowship at the institution is $10,222. 
Thereafter, the Secretary adjusts the 
amount of the institutional payment 
annually in accordance with inflation 
as determined by the United States De-
partment of Labor’s Consumer Price 
Index for the previous calendar year. 
The Secretary announces the amount 
of the institutional payment in a no-
tice published in the FEDERAL REG-
ISTER. 

(b) The institutional allowance paid 
under paragraph (a) of this section is 
reduced by the amount the institution 
charges and collects from a fellowship 
recipient for tuition and other expenses 
as part of the recipient’s instructional 
program. 

(Authority: 20 U.S.C. 1135d) 

[58 FR 65842, Dec. 16, 1993, as amended at 64 
FR 13487, Mar. 18, 1999] 

Subpart F—What Are the Adminis-
trative Responsibilities of the 
Institution? 

§ 648.60 When does an academic de-
partment make a commitment to a 
fellow to provide stipend support? 

(a) An academic department makes a 
commitment to a fellow at any point in 
his or her graduate study for the 
length of time necessary for the fellow 
to complete the course of graduate 
study, but in no case longer than five 
years. 

(b) An academic department shall not 
make a commitment under paragraph 
(a) of this section to provide stipend 
support unless the academic depart-
ment has determined that adequate 
funds are available to fulfill the com-
mitment either from funds received or 

anticipated under this part or from in-
stitutional funds. 

(Authority: 20 U.S.C. 1135c) 

§ 648.61 How must the academic de-
partment supervise the training of 
fellows? 

The institution shall provide to fel-
lows at least one academic year of su-
pervised training in instruction at the 
graduate or undergraduate level at the 
schedule of at least one-half-time 
teaching assistant. 

(Authority: 20 U.S.C. 1135b) 

§ 648.62 How can the institutional pay-
ment be used? 

(a) The institutional payment must 
be first applied against a fellow’s tui-
tion and fees. 

(b) After payment of a fellow’s tui-
tion and fees, the institutional pay-
ment may be applied against edu-
cational expenses of the fellow that are 
not covered by tuition and fees and are 
related to the academic program in 
which the fellow is enrolled. These ex-
penses include the following: 

(1) Costs for rental or purchase of any 
books, materials, or supplies required 
of students in the same course of 
study. 

(2) Costs of computer hardware, 
project specific software, and other 
equipment prorated by the length of 
the student’s fellowship over the rea-
sonable life of the equipment. 

(3) Membership fees of professional 
associations. 

(4) Travel and per diem to profes-
sional association meetings and reg-
istration fees. 

(5) International travel, per diem, 
and registration fees to participate in 
educational activities. 

(6) Expenses incurred in research. 
(7) Costs of reproducing and binding 

of educational products. 
(c) The institutional payment must 

supplement and, to the extent prac-
tical, increase the funds that would 
otherwise be made available for the 
purpose of the program and, in no case, 
to supplant institutional funds cur-
rently available for fellowships. 

(Authority: 20 U.S.C. 1135b, 1135d) 
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§ 648.63 How can the institutional 
matching contribution be used? 

(a) The institutional matching con-
tribution may be used to— 

(1) Provide additional fellowships to 
graduate students who are not already 
receiving fellowships under this part 
and who satisfy the requirements of 
§ 648.40; 

(2) Pay for tuition, fees, and the costs 
listed in § 648.62(b); 

(3) Pay for costs of providing a fel-
low’s instruction that are not included 
in the tuition or fees paid to the insti-
tution in which the fellow is enrolled; 
and 

(4) Supplement the stipend received 
by a fellow under § 648.51 in an amount 
not to exceed a fellow’s financial need. 

(b) An institution may not use its in-
stitutional matching contribution to 
fund fellowships that were funded by 
the institution prior to the award of 
the grant. 

(Authority: 20 U.S.C. 1135, 1135b, 1135c) 

§ 648.64 What are unallowable costs? 

Neither grant funds nor the institu-
tional matching funds may be used to 
pay for general operational overhead 
costs of the academic department. 

(Authority: 20 U.S.C. 1135, 1135d) 

§ 648.65 How does the institution of 
higher education disburse and re-
turn funds? 

(a) An institution that receives a 
grant shall disburse a stipend to a fel-
low in accordance with its regular pay-
ment schedule, but shall not make less 
than one payment per academic term. 

(b) If a fellow withdraws from an in-
stitution before completion of an aca-
demic term, the institution may award 
the fellowship to another individual 
who satisfies the requirements in 
§ 648.40. 

(c) If a fellowship is vacated or dis-
continued for any period of time, the 
institution shall return a prorated por-
tion of the institutional payment and 
unexpended stipend funds to the Sec-
retary, unless the Secretary authorizes 
the use of those funds for a subsequent 
project period. The institution shall re-
turn the prorated portion of the insti-
tutional payment and unexpended sti-

pend funds at a time and in a manner 
determined by the Secretary. 

(d) If a fellow withdraws from an in-
stitution before the completion of the 
academic term for which he or she re-
ceived a stipend installment, the fellow 
shall return a prorated portion of the 
stipend installment to the institution 
at a time and in a manner determined 
by the Secretary. 

(Authority: 20 U.S.C. 1135c, 1135d) 

§ 648.66 What records and reports are 
required from the institution? 

(a) An institution of higher education 
that receives a grant shall provide to 
the Secretary, prior to the receipt of 
grant funds for disbursement to a fel-
low, a certification that the fellow is 
enrolled in, is making satisfactory 
progress in, and is devoting essentially 
full time to study in the academic field 
for which the grant was made. 

(b) An institution of higher education 
that receives a grant shall keep records 
necessary to establish— 

(1) That each student receiving a fel-
lowship satisfies the eligibility require-
ments in § 648.40; 

(2) The time and amount of all dis-
bursements and return of stipend pay-
ments; 

(3) The appropriate use of the institu-
tional payment; and 

(4) That assurances, policies, and pro-
cedures provided in its application 
have been satisfied. 

(Approved by the Office of Management and 
Budget under control number 1840–0604) 

(Authority: 20 U.S.C. 1135–1135d) 

Subpart G—What Conditions Must 
Be Met by a Fellow After an 
Award? 

§ 648.70 What conditions must be met 
by a fellow? 

To continue to be eligible for a fel-
lowship, a fellow must— 

(a) Maintain satisfactory progress in 
the program for which the fellowship 
was awarded; 

(b) Devote essentially full time to 
study or research in the academic field 
in which the fellowship was awarded; 
and 

(c) Not engage in gainful employ-
ment, except on a part-time basis in 
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teaching, research, or similar activi-
ties determined by the academic de-
partment to be in support of the fel-
low’s progress toward a degree. 

(Authority: 20 U.S.C. 1135c) 

APPENDIX TO PART 648—ACADEMIC 
AREAS 

The Secretary may give an absolute pref-
erence to any of the academic areas listed as 
disciplines or subdisciplines below, or the re-
sulting inter-disciplines. The list was derived 
from the Classification of Instructional Pro-
grams (CIP) developed by the Office of Edu-
cational Research and Improvement of the 
U.S. Department of Education and includes 
the instructional programs that may con-
stitute courses of studies toward graduate 
degrees. The code number to the left of each 
discipline and subdiscipline is the Depart-
ment’s identification code for that par-
ticular type of instructional program. 

05. Area, Ethnic, and Cultural Studies 
05.01 Area Studies 
05.02 Ethnic and Cultural Studies 

11. Computer and Information Sciences 
11.01 Computer and Information Sciences, 

General 
11.02 Computer Programming 
11.04 Information Sciences and Systems 
11.05 Computer Systems Analysis 
11.07 Computer Science 

13. Education 
13.01 Education, General 
13.02 Bilingual/Bicultural Education 
13.03 Curriculum and Instruction 
13.04 Education Administration and Su-

pervision 
13.05 Educational/Instructional Media De-

sign 
13.06 Educational Evaluation, Research, 

and Statistics 
13.07 International and Comparative Edu-

cation 
13.08 Educational Psychology 
13.09 Social and Philosophical Founda-

tions of Education 
13.10 Special Education 
13.11 Student Counseling and Personnel 

Services 
13.12 General Teacher Education 
13.13 Teacher Education, Specific Aca-

demic, and Vocational Programs 
13.14 Teaching English as a Second Lan-

guage/Foreign Language 
14. Engineering 

14.01 Engineering, General 
14.02 Aerospace, Aeronautical, and Astro-

nautical Engineering 
14.03 Agricultural Engineering 
14.04 Architectural Engineering 
14.05 Bioengineering and Biomedical En-

gineering 
14.06 Ceramic Sciences and Engineering 

14.07 Chemical Engineering 
14.08 Civil Engineering 
14.09 Computer Engineering 
14.10 Electrical, Electronic, and Commu-

nications Engineering 
14.11 Engineering Mechanics 
14.12 Engineering Physics 
14.13 Engineering Science 
14.14 Environmental/Environmental 

Health Engineering 
14.15 Geological Engineering 
14.16 Geophysical Engineering 
14.17 Industrial/Manufacturing Engineer-

ing 
14.18 Materials Engineering 
14.19 Mechanical Engineering 
14.20 Metallurgical Engineering 
14.21 Mining and Mineral Engineering 
14.22 Naval Architecture and Marine En-

gineering 
14.23 Nuclear Engineering 
14.24 Ocean Engineering 
14.25 Petroleum Engineering 
14.27 Systems Engineering 
14.28 Textile Sciences and Engineering 
14.29 Engineering Design 
14.30 Engineering/Industrial Management 
14.31 Materials Science 
14.32 Polymer/Plastics Engineering 

16. Foreign Languages 
16.01 Foreign Languages and Literatures 
16.03 East and Southeast Asian Languages 

and Literatures 
16.04 East European Languages and Lit-

eratures 
16.05 Germanic Languages and Lit-

eratures 
16.06 Greek Languages and Literatures 
16.07 South Asian Languages and Lit-

eratures 
16.09 Romance Languages and Literatures 
16.11 Middle Eastern Languages and Lit-

eratures 
16.12 Classical and Ancient Near Eastern 

Languages and Literatures 
22. Law and Legal Studies 

22.01 Law and Legal Studies 
25. Library Science 
25.01 Library Science/Librarianship 
25.03 Library Assistant 

26. Biological Sciences/Life Sciences 
26.01 Biology, General 
26.02 Biochemistry and Biophysics 
26.03 Botany 
26.04 Cell and Molecular Biology 
26.05 Microbiology/Bacteriology 
26.06 Miscellaneous Biological Specializa-

tions 
26.07 Zoology 

27. Mathematics 
27.01 Mathematics 
27.03 Applied Mathematics 
27.05 Mathematic Statistics 

40. Physical Sciences 
40.01 Physical Sciences, General 
40.02 Astronomy 
40.03 Astrophysics 
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40.04 Atmospheric Sciences and Meteor-
ology 

40.05 Chemistry 
40.06 Geological and Related Sciences 
40.07 Miscellaneous Physical Sciences 
40.08 Physics 

42. Psychology 
42.01 Psychology 
42.02 Clinical Psychology 
42.03 Cognitive Psychology and 

Psycholinguistics 
42.04 Community Psychology 
42.06 Counseling Psychology 
42.07 Developmental and Child Psy-

chology 
42.08 Experimental Psychology 
42.09 Industrial and Organizational Psy-

chology 
42.11 Physiological Psychology/ 

Psychobiology 
42.16 Social Psychology 
42.17 School Psychology 

50. Visual and Performing Arts 
50.01 Visual and Performing Arts 
50.02 Crafts, Folk Art, and Artisanry 
50.03 Dance 
50.04 Design and Applied Arts 
50.05 Dramatic/Theater Arts and 

Stagecraft 
50.06 Film/Video and Photographic Arts 
50.07 Fine Arts and Art Studies 
50.09 Music 

51. Health Professions and Related Sciences 
51.01 Chiropractic (D.C., D.C.M.) 
51.02 Communication Disorders Sciences 

and Services 
51.03 Community Health Services 
51.04 Dentistry (D.D.S., D.M.D.) 
51.05 Dental Clinical Sciences/Graduate 

Dentistry (M.S., Ph.D.) 
51.06 Dental Services 
51.07 Health and Medical Administrative 

Services 
51.08 Health and Medical Assistants 
51.09 Health and Medical Diagnostic and 

Treatment Services 
51.10 Health and Medical Laboratory 

Technologies/Technicians 
51.11 Health and Medical Preparatory 

Programs 
51.12 Medicine (M.D.) 
51.13 Medical Basic Science 
51.14 Medical Clinical Services (M.S., 

Ph.D) 
51.15 Mental Health Services 
51.16 Nursing 
51.17 Optometry (O.D.) 
51.18 Ophthalmic/Optometric Services 
51.19 Osteopathic Medicine (D.O.) 
51.20 Pharmacy 
51.21 Podiatry (D.P.M., D.P., Pod.D.) 
51.22 Public Health 
51.23 Rehabilitation/Therapeutic Services 
51.24 Veterinary Medicine (D.V.M.) 
51.25 Veterinary Clinical Services 
51.27 Miscellaneous Health Professions 

PART 649 [RESERVED] 

PART 650—JACOB K. JAVITS 
FELLOWSHIP PROGRAM 

Subpart A—General 

Sec. 
650.1 What is the Jacob K. Javits Fellow-

ship Program? 
650.2 Who is eligible to receive a fellowship? 
650.3 What regulations apply to the Jacob 

K. Javits Fellowship Program? 
650.4 What definitions apply to the Jacob K. 

Javits Fellowship Program? 
650.5 What does a fellowship award include? 

Subpart B—How Does an Individual Apply 
for a Fellowship? 

650.10 How does an individual apply for a 
fellowship? 

Subpart C—How Are Fellows Selected? 

650.20 What are the selection procedures? 

Subpart D—What Conditions Must Be Met 
by Fellows? 

650.30 Where may fellows study? 
650.31 How does an individual accept a fel-

lowship? 
650.32 How does the Secretary withdraw an 

offer of a fellowship? 
650.33 What is the duration of a fellowship? 
650.34 What conditions must be met by fel-

lows? 
650.35 May fellowship tenure be inter-

rupted? 
650.36 May fellows make changes in institu-

tion or field of study? 
650.37 What records and reports are required 

from fellows? 

Subpart E—What Are the Administrative 
Responsibilities of the Institution? 

650.40 What institutional agreements are 
needed? 

650.41 How are institutional payments to be 
administered? 

650.42 How are stipends to be administered? 
650.43 How are disbursement and return of 

funds made? 
650.44 What records and reports are required 

from institutions? 

AUTHORITY: 20 U.S.C. 1134–1134d, unless oth-
erwise noted. 

SOURCE: 58 FR 58084, Oct. 28, 1993, unless 
otherwise noted. 
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Subpart A—General 
§ 650.1 What is the Jacob K. Javits Fel-

lowship Program? 
(a) Under the Jacob K. Javits Fellow-

ship Program the Secretary awards fel-
lowships to students of superior ability 
selected on the basis of demonstrated 
achievement, financial need, and ex-
ceptional promise, for study at the doc-
toral level in selected fields of the arts, 
humanities, and social sciences. 

(b) Students awarded fellowships 
under this program are called Jacob K. 
Javits Fellows. 

(Authority: 20 U.S.C. 1134) 

[58 FR 58084, Oct. 28, 1993, as amended at 64 
FR 3199, Jan. 20, 1999] 

§ 650.2 Who is eligible to receive a fel-
lowship? 

An individual is eligible to receive a 
fellowship if the individual— 

(a) Is enrolled at an institution of 
higher education in the program of 
study leading to a doctoral degree, and 
is not studying for a religious vocation, 
in the academic field for which the fel-
lowship is awarded; 

(b) Meets the eligibility requirements 
established by the Fellowship Board; 

(c) Is not ineligible to receive assist-
ance under 34 CFR 75.60, as added on 
July 8, 1992 (57 FR 30328, 30337); and 

(d)(1) Is pursuing a doctoral degree 
that will not lead to an academic ca-
reer and is— 

(i) A citizen or national of the United 
States; 

(ii) A permanent resident of the 
United States; 

(iii) In the United States for other 
than a temporary purpose and intends 
to become a permanent resident; or 

(iv) A citizen of any one of the Freely 
Associated States; or 

(2) Is pursuing a doctoral degree that 
will lead to an academic career and is 
a citizen of the United States. 

(Authority: 20 U.S.C. 1134–1134d) 

[58 FR 58084, Oct. 28, 1993, as amended at 64 
FR 3199, Jan. 20, 1999] 

§ 650.3 What regulations apply to the 
Jacob K. Javits Fellowship Pro-
gram? 

The following regulations apply to 
this program: 

(a) The regulations in this part 
650. 

(b) The Education Department Gen-
eral Administrative Regulations 
(EDGAR) as follows: 

(1) 34 CFR part 74 (Administration of 
Grants to Institutions of Higher Edu-
cation, Hospitals, and Nonprofit Orga-
nizations). 

(2) 34 CFR part 75 (Direct Grant Pro-
grams), except for the following: 

(i) Subpart C (How to Apply for a 
Grant); 

(ii) Subpart D (How Grants Are 
Made); and 

(iii) Sections 75.580 through 75.592 of 
subpart E. 

(3) 34 CFR part 77 (Definitions that 
Apply to Department Regulations), ex-
cept for the terms ‘‘grantee’’ and ‘‘re-
cipient.’’ 

(4) 34 CFR part 82 (New Restrictions 
on Lobbying). 

(5) 34 CFR part 85 (Governmentwide 
Debarment and Suspension (Non-
procurement) and Governmentwide Re-
quirements for Drug-Free Workplace 
(Grants)). 

(6) 34 CFR part 86 (Drug-Free Schools 
and Campuses). 

(Authority: 20 U.S.C. 1134) 

§ 650.4 What definitions apply to the 
Jacob K. Javits Fellowship Pro-
gram? 

The following definitions apply to 
terms used in this part: 

Academic year means the 12-month 
period beginning with the fall instruc-
tional term of the institution of higher 
education. 

Act means the Higher Education Act 
of 1965, as amended. 

Department means any program, unit 
or any other administrative subdivi-
sion of an institution of higher edu-
cation that— 

(1) Directly administers or supervises 
post-baccalaureate instruction in a 
specific discipline; and 

(2) Has the authority to award aca-
demic course credit acceptable to meet 
degree requirements at an institution 
of higher education. 

Fellow means a recipient of a Jacob 
K. Javits fellowship under this part. 

Fellowship means an award made to a 
person for graduate study under this 
part. 
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Fellowship Board means the Jacob K. 
Javits Fellowship Program Fellowship 
Board, composed of individual rep-
resentatives of both public and private 
institutions of higher education who 
are appointed by the Secretary to es-
tablish general policies for the pro-
gram and oversee its operation. 

Financial need means the fellow’s fi-
nancial need as determined under part 
F of title IV of the HEA, for the period 
of the fellow’s enrollment in the ap-
proved academic field of study for 
which the fellowship was awarded. 

Grantee means an institution of high-
er education that administers a fellow-
ship award under this part. 

HEA means the Higher Education Act 
of 1965, as amended. 

Institution means an institution of 
higher education. 

Institution of higher education means 
an institution of higher education as 
defined in section 1201(a) of the HEA. 

Institutional payment means the 
amount paid by the Secretary to the 
institution of higher education in 
which the fellow is enrolled to be ap-
plied against the tuition and fees re-
quired of the fellow by the institution 
as part of the fellow’s instructional 
program. 

Knows or has reason to know means 
that a person with respect to a state-
ment— 

(1) Has actual knowledge that the 
statement is false or fictitious; 

(2) Acts in deliberate ignorance of the 
truth or falsity of the statement; or 

(3) Acts in reckless disregard of the 
truth or falsity of the statement. 

Recipient means an institution of 
higher education that administers a 
fellowship award under this part. 

Satisfactory progress means that the 
fellow meets or exceeds the institu-
tion’s criteria and standards estab-
lished for all doctoral students’ contin-
ued status as applicants for the doc-
toral degree in the academic field of 
study for which the fellowship was 
awarded. 

Secretary means Secretary of the De-
partment of Education or an official or 
employee of the Department acting for 
the Secretary under a delegation of au-
thority. 

Stipend means the amount paid to an 
individual awarded a fellowship, in-

cluding an allowance for subsistence 
and other expenses for the individual 
and his or her dependents. 

(Authority: 20 U.S.C. 1134–1134d) 

[58 FR 58084, Oct. 28, 1993, as amended at 64 
FR 3199, Jan. 20, 1999] 

§ 650.5 What does a fellowship award 
include? 

The Secretary awards fellowships 
consisting of the following: 

(a) A stipend paid to the fellow, based 
upon an annual determination of the 
fellow’s financial need, as described in 
§ 650.42. 

(b) An annual payment made to the 
institution in which the fellow is en-
rolled as described in § 650.41. 

(Authority: 20 U.S.C. 1134b) 

Subpart B—How Does an 
Individual Apply for a Fellowship? 
§ 650.10 How does an individual apply 

for a fellowship? 
An individual shall apply to the Sec-

retary for a fellowship award in re-
sponse to an application notice pub-
lished by the Secretary in the FEDERAL 
REGISTER. 

(Authority: 20 U.S.C. 1134) 

Subpart C—How Are Fellows 
Selected? 

§ 650.20 What are the selection proce-
dures? 

(a) The Fellowship Board establishes 
criteria for the selection of fellows. 

(b) Each year the Fellowship Board 
selects specific fields of study, and the 
number of fellows in each field (within 
the humanities, arts and social 
sciences), for which fellowships will be 
awarded. 

(c) The Fellowship Board, or in the 
event the Secretary contracts with a 
non-governmental entity to administer 
the program, that non-governmental 
entity, appoints panels of distinguished 
individuals in each field to evaluate ap-
plications. 

(d) The Secretary may make awards 
of the fellowships each year in two or 
more stages, taking into account at 
each stage the amount of funds remain-
ing after the level of funding for 
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awards previously made has been es-
tablished or adjusted. 

(Authority: 20 U.S.C. 1134a) 

[58 FR 58084, Oct. 28, 1993, as amended at 64 
FR 3199, Jan. 20, 1999] 

Subpart D—What Conditions Must 
be Met By Fellows? 

§ 650.30 Where may fellows study? 
A fellow may use the fellowship only 

for enrollment in a doctoral program 
at an institution of higher education 
accredited by an accrediting agency or 
association recognized by the Sec-
retary, which accepts the fellow for 
graduate study, and which has agreed 
to comply with the provisions of this 
part applicable to institutions. 

(Authority: 20 U.S.C. 1134–1134d) 

[58 FR 58084, Oct. 28, 1993, as amended at 64 
FR 3199, Jan. 20, 1999] 

§ 650.31 How does an individual accept 
a fellowship? 

(a) An individual notified by the Sec-
retary of selection as a fellow shall in-
form the Secretary of the individual’s 
acceptance in the manner and time 
prescribed by the Secretary in the noti-
fication. 

(b) If an individual fails to comply 
with the provisions of paragraph (a) of 
this section, the Secretary treats the 
individual’s failure to comply as a re-
fusal of the fellowship. 

(Authority: 20 U.S.C. 1134) 

§ 650.32 How does the Secretary with-
draw an offer of a fellowship? 

(a) The Secretary withdraws an offer 
of a fellowship to an individual only if 
the Secretary determines that the indi-
vidual submitted fraudulent informa-
tion on the application. 

(b) The Secretary considers the appli-
cation to contain fraudulent informa-
tion if the application contains a state-
ment that— 

(1) The applicant knows or has reason 
to know— 

(i) Asserts a material fact that is 
false or fictitious; or 

(ii) Is false or fictitious because it 
omits a material fact that the person 
making the statement has a duty to in-
clude in the statement; and 

(2) Contains or is accompanied by an 
express certification or affirmation of 
the truthfulness and accuracy of the 
contents of the statement. 

(Authority: 20 U.S.C. 1134b) 

§ 650.33 What is the duration of a fel-
lowship? 

(a) An individual may receive a fel-
lowship for a doctoral degree program 
of study for a total of 48 months or the 
time required for receiving the doc-
toral degree, whichever is less. 

(b)(1) An individual may receive a fel-
lowship for no more than 24 months for 
dissertation work, without the prior 
approval of the Secretary. 

(2) A fellow may apply to the Sec-
retary for an additional period of fel-
lowship support for dissertation work. 
The fellow’s application must include— 

(i) The specific facts detailing the 
reasons why the additional period of 
dissertation work support is necessary; 

(ii) A certification by the institution 
that it is aware of the fellow’s applica-
tion and that the fellow has attained 
satisfactory progress in the fellow’s 
academic studies; and 

(iii) A recommendation from the in-
stitution that the additional period of 
fellowship support for dissertation 
work is necessary. 

(c) A fellow who maintains satisfac-
tory progress in the program of study 
for which the fellowship was awarded 
may have the fellowship renewed annu-
ally for the total length of time de-
scribed in paragraph (a) of this section. 

(Authority: 20 U.S.C. 1134, 1134c) 

§ 650.34 What conditions must be met 
by fellows? 

In order to continue to receive pay-
ments under a fellowship, a fellow 
shall— 

(a) Maintain satisfactory progress in 
the program for which the fellowship 
was awarded as determined by the in-
stitution of higher education; 

(b) Devote essentially full time to 
study or research in the field in which 
the fellowship was awarded, as deter-
mined by the institution of higher edu-
cation; 

(c) Not engage in gainful employ-
ment during the period of the fellow-
ship except on a part-time basis, for 
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the institution of higher education at 
which the fellowship was awarded, in 
teaching, research, or similar activi-
ties approved by the Secretary; and 

(d) Begin study under the fellowship 
in the academic year specified in the 
fellowship award. 

(Authority: 20 U.S.C. 1134–1134d) 

§ 650.35 May fellowship tenure be in-
terrupted? 

(a) An institution of higher education 
may allow a fellow to interrupt study 
for a period not to exceed 12 months, 
but only if the interruption of study 
is— 

(1) For the purpose of work, travel, or 
independent study, if the independent 
study is away from the institution and 
supportive of the fellow’s academic 
program; and 

(2) Approved by the institution of 
higher education. 

(b) A fellow may continue to receive 
payments during the period of inter-
ruption only if the fellow’s interrup-
tion of study is for the purpose of trav-
el or independent study that is sup-
portive of the fellow’s academic pro-
gram. 

(c) A fellow may not receive pay-
ments during the period of interruption 
if the fellow’s interruption of study is 
for the purpose of travel that is not 
supportive of the fellow’s academic 
program, or work, whether supportive 
of the fellow’s academic program or 
not. 

(d) The Secretary makes a pro rata 
institutional payment to the institu-
tion of higher education in which the 
fellow is enrolled during the period the 
fellow receives payments as described 
in paragraph (b) of this section. 

(Authority: 20 U.S.C. 1134) 

§ 650.36 May fellows make changes in 
institution or field of study? 

After an award is made, a fellow may 
not make any change in the field of 
study or institution attended without 
the prior approval of the Secretary. 

(Authority: 20 U.S.C. 1134c) 

§ 650.37 What records and reports are 
required from fellows? 

Each individual who is awarded a fel-
lowship shall keep such records and 

submit such reports as are required by 
the Secretary. 

(Authority: 20 U.S.C. 1134c) 

Subpart E—What Are the Adminis-
trative Responsibilities of the 
Institution? 

§ 650.40 What institutional agreements 
are needed? 

Students enrolled in an otherwise eli-
gible institution of higher education 
may receive fellowships only if the in-
stitution enters into an agreement 
with the Secretary to comply with the 
provisions of this part. 

(Authority: 20 U.S.C. 1134–1134d) 

§ 650.41 How are institutional pay-
ments to be administered? 

(a) With respect to the awards made 
for the academic year 1998–1999, the 
Secretary makes a payment of $10,222 
to the institution of higher education 
for each individual awarded a fellow-
ship for pursuing a course of study at 
the institution. The Secretary adjusts 
the amount of the institutional pay-
ment annually thereafter in accord-
ance with inflation as determined by 
the U.S. Department of Labor’s Con-
sumer Price Index for the previous cal-
endar year. 

(b) If the institution of higher edu-
cation charges and collects amounts 
from a fellow for tuition or other ex-
penses required by the institution as 
part of the fellow’s instructional pro-
gram, the Secretary deducts that 
amount from the institutional pay-
ment. 

(c) If the fellow is enrolled for less 
than a full academic year, the Sec-
retary pays the institution a pro rata 
share of the allowance. 

(Authority: 20 U.S.C. 1134b) 

[58 FR 58084, Oct. 28, 1993, as amended at 64 
FR 3199, Jan. 20, 1999] 

§ 650.42 How are stipends to be admin-
istered? 

(a) The institution annually shall 
calculate the amount of a fellow’s fi-
nancial need in the same manner as 
that in which the institution cal-
culates its students’ financial need 
under part F of title IV of the HEA. 
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(b) For a fellowship initially awarded 
for an academic year prior to the aca-
demic year 1993–1994, the institution 
shall pay the fellow a stipend in the 
amount of the fellow’s financial need 
or $10,000, whichever is less. 

(c) For a fellowship initially awarded 
for the academic year 1993–1994 or any 
succeeding academic year, the institu-
tion shall pay the fellow a stipend at a 
level of support equal to that provided 
by the National Science Foundation 
graduate fellowships, except that the 
amount must be adjusted as necessary 
so as not to exceed the fellow’s dem-
onstrated level of financial need. 

(Authority: 20 U.S.C. 1134b) 

§ 650.43 How are disbursement and re-
turn of funds made? 

(a) An institution shall disburse a 
stipend to a fellow no less frequently 
than once per academic term. If the 
fellowship is vacated or discontinued, 
the institution shall return any unex-
pended funds to the Secretary at such 
time and in such manner as the Sec-
retary may require. 

(b) If a fellow withdraws from an in-
stitution before completion of an aca-
demic term, the institution shall re-
fund to the Secretary a prorated por-
tion of the institutional payment that 
it received with respect to that fellow. 
The institution shall return those 
funds to the Secretary at such time 
and in such manner as the Secretary 
may require. 

(c) A fellow who withdraws from an 
institution before completion of an 
academic term for which the fellow re-
ceived a stipend installment shall re-
turn a prorated portion of the stipend 
installment to the institution at such 
time and in such manner as the Sec-
retary may require. 

(Authority: 20 U.S.C. 1134b) 

§ 650.44 What records and reports are 
required from institutions? 

(a) An institution shall provide to 
the Secretary, prior to receiving funds 
for disbursement to a fellow, a certifi-
cation from an appropriate official at 
the institution stating whether that 
fellow is making satisfactory progress 
in, and is devoting essentially full time 

to the program for which the fellow-
ship was awarded. 

(b) An institution shall keep such 
records as are necessary to establish 
the timing and amount of all disburse-
ments of stipends. 

(Approved by the Office of Management and 
Budget under control number 1840–0562) 

(Authority: 20 U.S.C. 1134c) 

PART 654—ROBERT C. BYRD 
HONORS SCHOLARSHIP PROGRAM 

Subpart A—General 

Sec. 
654.1 What is the Robert C. Byrd Honors 

Scholarship Program? 
654.2 Who is eligible for an award? 
654.3 What kind of activity may be assisted? 
654.4 What regulations apply? 
654.5 What definitions apply? 

Subpart B—How Does a State Apply for a 
Grant? 

654.10 What must a State do to apply for a 
grant? 

654.11 What is the content of a participation 
agreement? 

Subpart C—How Does the Secretary Make 
a Grant to a State? 

654.20 How does the Secretary approve a 
participation agreement? 

654.21 How does the Secretary determine 
the amount of the grant to each partici-
pating State? 

Subpart D—How Does a Student Apply to 
an SEA for a Scholarship? 

654.30 How does a student apply to an SEA 
for a scholarship? 

Subpart E—How Does an SEA Select an 
Eligible Student To Be Scholar? 

654.40 Who is an eligible student? 
654.41 What are the selection criteria and 

procedures? 

Subpart F—How Does a Scholar Receive 
Scholarship Payments? 

654.50 How does an SEA disburse scholar-
ship funds? 

654.51 What are the continuing eligibility 
criteria? 

654.52 What are the consequences of a schol-
ar’s failure to meet the eligibility cri-
teria? 
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Subpart G—What Post-Award Conditions 
Must an SEA Meet? 

654.60 What requirements must an SEA 
meet in the administration of this pro-
gram? 

AUTHORITY: 20 U.S.C. 1070d–31 to 1070d–41, 
unless otherwise noted. 

SOURCE: 58 FR 42669, Aug. 11, 1993, unless 
otherwise noted. 

Subpart A—General 
§ 654.1 What is the Robert C. Byrd 

Honors Scholarship Program? 
Under the Robert C. Byrd Honors 

Scholarship Program, the Secretary 
makes grants to the States to provide 
scholarships for study at institutions 
of higher education to outstanding 
high school graduates who show prom-
ise of continued excellence, in an effort 
to recognize and promote student ex-
cellence and achievement. 

(Authority: 20 U.S.C. 1070d–31, 1070d–33) 

§ 654.2 Who is eligible for an award? 
(a) States are eligible for grants 

under this program. 
(b) Students who meet the eligibility 

criteria in §§ 654.40 and 654.51 are eligi-
ble for scholarships under this pro-
gram. 

(Authority: 20 U.S.C. 1070d–33, 1070d–36) 

§ 654.3 What kind of activity may be 
assisted? 

A State may use its funds under this 
program, including funds collected 
from scholars under § 654.60(a)(3), only 
to make scholarship payments to 
scholars. 

(Authority: 20 U.S.C. 1070d–35, 1070d–38) 

§ 654.4 What regulations apply? 
The following regulations apply to 

this program: 
(a) The Education Department Gen-

eral Administrative Regulations 
(EDGAR) as follows: 

(1) 34 CFR 75.60–75.62 (regarding the 
ineligibility of certain individuals to 
receive assistance under part 75 (Direct 
Grant Programs)). 

(2) 34 CFR part 76 (State-Adminis-
tered Programs). 

(3) 34 CFR part 77 (Definitions that 
Apply to Department Regulations). 

(4) 34 CFR part 79 (Intergovernmental 
Review of Department of Education 
Programs and Activities). 

(5) 34 CFR part 80 (Uniform Adminis-
trative Requirements for Grants and 
Cooperative Agreements to State and 
Local Governments). 

(6) 34 CFR part 82 (New Restrictions 
on Lobbying). 

(7) 34 CFR part 85 (Governmentwide 
Debarment and Suspension (Non-
procurement) and Governmentwide Re-
quirements for Drug-Free Workplace 
(Grants)). 

(8) 34 CFR part 86 (Drug-Free Schools 
and Campuses). 

(b) The regulations in this part 654. 

(Authority: 20 U.S.C. 1070d–31 et seq.) 

§ 654.5 What definitions apply? 
(a) Definitions in EDGAR. The fol-

lowing terms used in this part are de-
fined in 34 CFR 77.1: 

EDGAR 
Fiscal year 
Private 
Public 
Secretary 
State 
State educational agency 

(b) Other definitions. The following 
definitions also apply to this part: 

Award year means the period of time 
from July 1 of one year through June 
30 of the following year. 

Cost of attendance has the meaning 
given that term in section 472 of the 
HEA. 

Full-time student means a student en-
rolled at an institution of higher edu-
cation who is carrying a full-time aca-
demic workload, as determined by that 
institution under standards applicable 
to all students enrolled in that stu-
dent’s program. 

HEA means the Higher Education Act 
of 1965, as amended. 

High school graduate means an indi-
vidual who has— 

(i) A high school diploma; 
(ii) A General Education Develop-

ment (GED) Certificate; or 
(iii) Any other evidence recognized 

by the State as the equivalent of a high 
school diploma. 

Institution of higher education means 
any public or private nonprofit institu-
tion of higher education, proprietary 
institution of higher education, or 
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postsecondary vocational institution, 
as defined in section 481 of the HEA. 

Participating State means a State that 
has submitted a participation agree-
ment that has been approved by the 
Secretary. 

Scholar means an individual who is 
selected as a Byrd Scholar. 

Scholarship means an award made to 
a scholar under this part. 

Secondary school year means the pe-
riod of time during which a secondary 
school is in session, as determined by 
State law. 

Year of study means the period of 
time during which a full-time student 
at an institution of higher education is 
expected to complete the equivalent of 
one year of course work, as defined by 
the institution. 

(Authority: 20 U.S.C. 1070d–31 et seq., 20 
U.S.C. 1088) 

Subpart B—How Does a State 
Apply for a Grant? 

§ 654.10 What must a State do to apply 
for a grant? 

(a) To apply for a grant under this 
program, a State must submit a par-
ticipation agreement to the Secretary 
for review and approval by the deadline 
announced annually by the Secretary 
in the FEDERAL REGISTER. 

(b) On the Secretary’s approval of its 
initial participation agreement for fis-
cal year 1993 or thereafter, a State need 
not submit a new participation agree-
ment to be considered for funding 
under this program in subsequent 
years, except that any changes in the 
State’s criteria and procedures must be 
incorporated in a revised participation 
agreement which must be submitted to 
the Secretary for review and approval. 

(Approved by the Office of Management and 
Budget under control number 1840–0612) 

(Authority: 20 U.S.C. 1070d–35) 

§ 654.11 What is the content of a par-
ticipation agreement? 

A State’s participation agreement 
must include the following: 

(a) A description of the criteria and 
procedures that the State, through its 
State educational agency (SEA), plans 
to use to administer this program in 
accordance with the requirements of 

this part, including the criteria and 
procedures it plans to use to— 

(1) Publicize the availability of Byrd 
scholarships to students in the State, 
with particular emphasis on procedures 
designed to ensure that students from 
low- and moderate-income families 
know about their opportunity for par-
ticipation in the program; 

(2) Select eligible students; 
(3) Notify scholars of their selections 

and scholarship awards; 
(4) Monitor the continuing eligibility 

of scholars; 
(5) Disburse scholarship funds in ac-

cordance with the requirements of 
§ 654.50; and 

(6) Collect scholarship funds improp-
erly disbursed. 

(b) Assurances that the SEA will— 
(1) Comply with the criteria and pro-

cedures in its approved participation 
agreement; 

(2) Submit for the prior written ap-
proval of the Secretary any changes in 
the criteria and procedures in the ap-
proved participation agreement; and 

(3) Expend the payments it receives 
under this program only as provided in 
§ 654.3. 

(Approved by the Office of Management and 
Budget under control number 1840–0612) 

(Authority: 20 U.S.C. 1070d–35 to 1070d–38) 

Subpart C—How Does the Sec-
retary Make a Grant to a 
State? 

§ 654.20 How does the Secretary ap-
prove a participation agreement? 

The Secretary approves a participa-
tion agreement if it contains all of the 
information and assurances required in 
§ 654.11 and is in compliance with the 
requirements of this part. 

(Authority: 20 U.S.C. 1070d–31 et seq.) 

§ 654.21 How does the Secretary deter-
mine the amount of the grant to 
each participating State? 

(a) From the funds appropriated for 
this program, the Secretary allots to 
each participating State a grant equal 
to $1,500 multiplied by the number of 
scholarships the Secretary determines 
to be available to that State on the 
basis of the formula described in para-
graph (b) of this section. 
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(b) The number of scholarships that 
the Secretary allots to each partici-
pating State for any fiscal year bears 
the same ratio to the number of schol-
arships allotted to all participating 
States as each State’s population ages 
5 through 17 which is derived from the 
most recently available data from the 
U.S. Bureau of the Census bears to the 
population ages 5 through 17 in all par-
ticipating States, except that— 

(1) Not fewer than 10 scholarships are 
allotted to any participating State; 
and 

(2) The District of Columbia, the 
Commonwealth of Puerto Rico, the 
U.S. Virgin Islands, American Samoa, 
the Commonwealth of Northern Mar-
iana Islands, Guam, and the Trust Ter-
ritory of the Pacific Islands (Palau) 
each are allotted 10 scholarships. 

(Authority: 20 U.S.C. 1070d–34, 1070d–37) 

Subpart D—How Does a Student 
Apply to an SEA for a Scholar-
ship? 

§ 654.30 How does a student apply to 
an SEA for a scholarship? 

To apply for a scholarship under this 
program, a student must follow the ap-
plication procedures established by the 
SEA in the student’s State of legal res-
idence. 

(Authority: 20 U.S.C. 1070d–37) 

Subpart E—How Does an SEA Se-
lect an Eligible Student To Be 
a Scholar? 

§ 654.40 Who is an eligible student? 

A student is eligible to be selected as 
a scholar if he or she— 

(a) Is a legal resident of the State to 
which he or she is applying for a schol-
arship; 

(b)(1) Is a U.S. citizen or national; 
(2) Provides evidence from the U.S. 

Immigration and Naturalization Serv-
ice that he or she— 

(i) Is a permanent resident of the 
United States; or 

(ii) Is in the United States for other 
than a temporary purpose with the in-
tention of becoming a citizen or perma-
nent resident; or 

(3) Is a permanent resident of the 
Trust Territory of the Pacific Islands 
(Palau); 

(c) Becomes a high school graduate in 
the same secondary school year in 
which he or she submits the scholar-
ship application; 

(d) Has applied or been accepted for 
enrollment as a full-time student at an 
institution of higher education; 

(e) Is not ineligible to receive assist-
ance as a result of default on a Federal 
student loan or other obligation, as 
provided under 34 CFR 75.60; and 

(f) Files a Statement of Selective 
Service Registration Status, in accord-
ance with the provisions of 34 CFR 
668.33 of the Student Assistance Gen-
eral Provisions regulations, with the 
institution he or she plans to attend or 
is attending. 

(Authority: 20 U.S.C. 1070d–36, 50 U.S.C. App. 
462, 20 U.S.C. 1091) 

§ 654.41 What are the selection criteria 
and procedures? 

(a) The SEA shall establish criteria 
and procedures for the selection of 
scholars, in accordance with the re-
quirements of this part, after consulta-
tion with school administrators, school 
boards, teachers, counselors, and par-
ents. 

(b) The SEA shall establish the selec-
tion criteria and procedures to ensure 
that it selects scholars— 

(1) Who are eligible students under 
the criteria provided in § 654.40; 

(2) Who have demonstrated out-
standing academic achievement and 
show promise of continued achieve-
ment; 

(3) In a manner that ensures an equi-
table geographic distribution of awards 
within the State; and 

(4) Without regard to— 
(i) Whether the secondary school 

each scholar attends is within or out-
side the scholar’s State of legal resi-
dence; 

(ii) Whether the institution of higher 
education each scholar plans to attend 
is public or private or is within or out-
side the scholar’s State of legal resi-
dence; 

(iii) Race, color, national origin, sex, 
religion, disability, or economic back-
ground; and 
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(iv) The scholar’s educational ex-
penses or financial need. 

(Approved by the Office of Management and 
Budget under control number 1840–0612) 

(Authority: 20 U.S.C. 1070d–33, 1070d–35 to 
1070d–37) 

Subpart F—How Does a Scholar 
Receive Scholarship Payments? 

§ 654.50 How does an SEA disburse 
scholarship funds? 

(a) Except as provided in paragraph 
(b) of this section, the SEA shall dis-
burse $1,500 for each year of study for a 
maximum of four years of study to 
each scholar who— 

(1) Is selected in accordance with the 
criteria established under § 654.41; and 

(2) Meets the requirements for con-
tinuing eligibility under § 654.51. 

(b)(1) The SEA shall ensure that the 
total amount of financial aid awarded 
to a scholar for a year of study does 
not exceed the total cost of attendance. 

(2) The SEA shall ensure that loans 
are reduced prior to reducing a scholar-
ship awarded under this program. 

(c) The SEA shall ensure that the se-
lection process is completed, and the 
awards made, prior to the end of each 
secondary school academic year. 

(Authority: 20 U.S.C. 1070d–38) 

§ 654.51 What are the continuing eligi-
bility criteria? 

(a) A scholar continues to be eligible 
for scholarship funds as long as the 
scholar continues to— 

(1) Meet the eligibility requirements 
in § 654.40(b), (e), and (f); 

(2) Be enrolled as a full-time student 
at an institution of higher education 
except as provided in paragraph (b) of 
this section; and 

(3) Maintain satisfactory progress as 
determined by the institution of higher 
education the scholar is attending, in 
accordance with the criteria estab-
lished in 34 CFR 668.14(e) of the Stu-
dent Assistance General Provisions 
regulations. 

(b) In order to be eligible for scholar-
ship funds, a scholar must be enrolled 
full time for the first year of study. If 
after the first year of study, the SEA 
determines that unusual circumstances 
justify waiver of the full-time attend-

ance requirement, the scholar may en-
roll part time and continue to receive a 
scholarship payment. The SEA shall 
prorate the payment according to the 
scholar’s enrollment status for the aca-
demic period during which he or she 
continues to be enrolled on a part-time 
basis but remains otherwise eligible for 
the award. For example, if a scholar for 
whom the full-time enrollment require-
ment is waived by the SEA is enrolled 
as a half-time student for one semes-
ter, he or she is eligible to receive one- 
quarter of his or her scholarship during 
that semester. 

(Authority: 20 U.S.C. 1070d–33, 1070d–36) 

§ 654.52 What are the consequences of 
a scholar’s failure to meet the eligi-
bility criteria? 

(a)(1) An SEA may permit a scholar 
to postpone or interrupt his or her en-
rollment at an institution of higher 
education without forfeiting his or her 
scholarship for up to 12 months, begin-
ning on the date the scholar otherwise 
would have enrolled in the institution 
after the SEA awarded his or her schol-
arship or the date the scholar inter-
rupts enrollment. 

(2) A scholar who postpones or inter-
rupts his or her enrollment at an insti-
tution of higher education in accord-
ance with standards established by the 
SEA is not eligible to receive scholar-
ship funds during the period of post-
ponement or interruption, but is eligi-
ble to receive scholarship payments on 
enrollment or re-enrollment at an in-
stitution of higher education. 

(3) A scholar’s periods of postpone-
ment or interruption, taken in accord-
ance with standards established by the 
SEA and not in excess of 12 months, are 
not considered periods of suspension 
for the purposes of calculating the 12 
months provided for suspension prior 
to termination under paragraph (b)(2) 
of this section. 

(b)(1) Except as provided in para-
graph (a) of this section, if an SEA 
finds that a scholar fails to meet the 
requirements of § 654.51 within an 
award year, it shall suspend the schol-
ar’s eligibility to receive scholarship 
funds until the scholar is able to dem-
onstrate to the satisfaction of the SEA 
that he or she meets these require-
ments. 
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(2) Except as provided in paragraph 
(b)(3) of this section, a scholar’s eligi-
bility for a scholarship is terminated 
when the total of his or her suspension 
periods exceeds 12 months. 

(3) In exceptional circumstances, the 
SEA may extend the 12-month suspen-
sion period without terminating a 
scholar’s eligibility under paragraph 
(b)(2) of this section, in accordance 
with standards established by the SEA. 

(c) A scholar who receives an award 
for a period for which the SEA subse-
quently determines the scholar was in-
eligible under the requirements in 
§ 654.40 or 654.51 shall repay to the SEA 
the total amount of the scholarship 
funds received for the period during 
which he or she was ineligible. 

(Authority: 20 U.S.C. 1070d–35, 1070d–36 to 
1070d–38) 

Subpart G—What Post-Award 
Conditions Must an SEA Meet? 

§ 654.60 What requirements must an 
SEA meet in the administration of 
this program? 

(a) To receive and continue to receive 
payments under this part, an SEA 
shall— 

(1) Comply with the criteria, proce-
dures, and assurances in its approved 
participation agreement; 

(2) Disburse the scholarship funds in 
accordance with § 654.50 to the scholar, 
the institution of higher education in 
which the scholar enrolls, or copayable 
to the scholar and the institution of 
higher education in which the scholar 
enrolls; 

(3) Collect any scholarship funds im-
properly disbursed under § 654.50; 

(4) Make reports to the Secretary 
that the Secretary deems necessary to 
carry out the Secretary’s functions 
under this part; and 

(5) Except as provided in paragraph 
(b) of this section, expend all funds re-
ceived from the Secretary for scholar-
ships during the award period specified 
by the Secretary for those funds. 

(b) After awarding all scholarship 
funds during an award year, as required 
by paragraph (a)(5) of this section, an 
SEA may retain any funds that are 
subsequently returned or collected for 

scholarship awards in the following 
award period. 

(Approved by the Office of Management and 
Budget under control number 1840–0612) 

(Authority: 20 U.S.C. 1070d–33, 1070d–35) 

PART 655—INTERNATIONAL EDU-
CATION PROGRAMS—GENERAL 
PROVISIONS 

Subpart A—General 

Sec. 
655.1 Which programs do these regulations 

govern? 
655.3 What regulations apply to the Inter-

national Education Programs? 
655.4 What definitions apply to the Inter-

national Education Programs? 

Subpart B—What Kinds of Projects Does the 
Secretary Assist? 

655.10 What kinds of projects does the Sec-
retary assist? 

Subpart C [Reserved] 

Subpart D—How Does the Secretary Make 
a Grant? 

655.30 How does the Secretary evaluate an 
application? 

655.31 What general selection criteria does 
the Secretary use? 

655.32 What additional factors does the Sec-
retary consider in making grant awards? 

AUTHORITY: 20 U.S.C 1121–1130b, unless oth-
erwise noted. 

SOURCE: 47 FR 14116, Apr. 1, 1982, unless 
otherwise noted. 

Subpart A—General 

§ 655.1 Which programs do these regu-
lations govern? 

The regulations in this part govern 
the administration of the following 
programs in international education: 

(a) The National Resource Centers 
Program for Foreign Language and 
Area Studies or Foreign Language and 
International Studies (section 602 of 
the Higher Education Act of 1965, as 
amended); 

(b) The Language Resource Centers 
Program (section 603); 

(c) The Undergraduate International 
Studies and Foreign Language Pro-
gram (section 604); 
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(d) The International Research and 
Studies Program (section 605); and 

(e) The Business and International 
Education Program (section 613). 

(Authority: 20 U.S.C. 1121–1130b) 

[47 FR 14116, Apr. 1, 1982, as amended at 58 
FR 32575, June 10, 1993; 64 FR 7739, Feb. 16, 
1999] 

§ 655.3 What regulations apply to the 
International Education Programs? 

The following regulations apply to 
the International Education Programs: 

(a) The Education Department Gen-
eral Administrative Regulations 
(EDGAR) as follows: 

(1) 34 CFR part 74 (Administration of 
Grants to Institutions of Higher Edu-
cation, Hospitals, and Nonprofit Orga-
nizations). 

(2) 34 CFR part 75 (Direct Grant Pro-
grams). 

(3) 34 CFR part 77 (Definitions that 
Apply to Department Regulations). 

(4) 34 CFR part 79 (Intergovernmental 
Review of Department of Education 
Programs and Activities), except that 
part 79 does not apply to 34 CFR parts 
660, 669, and 671. 

(5) 34 CFR part 82 (New Restrictions 
on Lobbying). 

(6) 34 CFR part 85 (Governmentwide 
Debarment and Suspension (Non-
procurement) and Governmentwide Re-
quirements for Drug-Free Workplace 
(Grants)). 

(7) 34 CFR part 86 (Drug-Free Schools 
and Campuses). 

(b) The regulations in this part 655; 
and 

(c) As appropriate, the regulations 
in— 

(1) 34 CFR part 656 (National Re-
source Centers Program for Foreign 
Language and Area Studies or Foreign 
Language and International Studies); 

(2) 34 CFR part 657 (Foreign Lan-
guage and Area Studies Fellowships 
Program); 

(3) 34 CFR part 658 (Undergraduate 
International Studies and Foreign Lan-
guage Program); 

(4) 34 CFR part 660 (International Re-
search and Studies Program); 

(5) 34 CFR part 661 (Business and 
International Education Program); and 

(6) 34 CFR part 669 (Language Re-
source Centers Program). 

(Authority: 20 U.S.C. 1121–1127; 1221e–3) 

[47 FR 14116, Apr. 1, 1982, as amended at 58 
FR 32575, June 10, 1993; 64 FR 7739, Feb. 16, 
1999] 

§ 655.4 What definitions apply to the 
International Education Programs? 

(a) Definitions in EDGAR. The fol-
lowing terms used in this part and 34 
CFR parts 656, 657, 658, 660, 661, and 669 
are defined in 34 CFR part 77: 

Acquisition 
Applicant 
Application 
Award 
Budget 
Contract 
EDGAR 
Equipment 
Facilities 
Fiscal year 
Grant 
Grantee 
Grant period 
Local educational agency 
Nonprofit 
Project 
Project period 
Private 
Public 
Secretary 
State educational agency 
Supplies 

(Authority: 20 U.S.C. 1121–1127) 

(b) Definitions that apply to these pro-
grams: The following definition applies 
to International Education Programs: 

Combination of institutions of higher 
education means a group of institutions 
of higher education that have entered 
into a cooperative arrangement for the 
purpose of carrying out a common ob-
jective, or a public or private nonprofit 
agency, organization, or institution 
designated or created by a group of in-
stitutions of higher education for the 
purpose of carrying out a common ob-
jective on their behalf. 

Critical languages means each of the 
languages contained in the list of crit-
ical languages designated by the Sec-
retary pursuant to section 212(d) of the 
Education for Economic Security Act, 
except that, in the implementation of 
this definition, the Secretary may set 
priorities according to the purposes of 
title VI of the Higher Education Act of 
1965, as amended. 
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Institution of higher education means, 
in addition to an institution that 
meets the definition of section 101(a) of 
the Higher Education Act of 1965, as 
amended, an institution that meets the 
requirements of section 101(a) except 
that (1) it is not located in the United 
States, and (2) it applies for assistance 
under title VI of the Higher Education 
Act of 1965, as amended, in consortia 
with institutions that meet the defini-
tions in section 101(a). 

(Authority: 20 U.S.C. 1121–1127, and 1141) 

[47 FR 14116, Apr. 1, 1982, as amended at 58 
FR 32575, June 10, 1993; 64 FR 7739, Feb. 16, 
1999] 

Subpart B—What Kinds of Projects 
Does the Secretary Assist? 

§ 655.10 What kinds of projects does 
the Secretary assist? 

Subpart B of 34 CFR parts 656, 657, 
658, 660, 661, and 669 describes the kinds 
of projects that the Secretary assists 
under the International Education Pro-
grams. 

(Authority: 20 U.S.C. 1021–1027) 

[47 FR 14116, Apr. 1, 1982, as amended at 58 
FR 32575, June 10, 1993, 64 FR 7739, Feb. 16, 
1999] 

Subpart C [Reserved] 

Subpart D—How Does the 
Secretary Make a Grant? 

§ 655.30 How does the Secretary evalu-
ate an application? 

The Secretary evaluates an applica-
tions for International Education Pro-
grams on the basis of— 

(a) The general criteria in § 655.31; 
and 

(b) The specific criteria in, as appli-
cable, subpart D of 34 CFR parts 658, 
660, 661, and 669. 

(Authority: 20 U.S.C. 1121–1127) 

[64 FR 7739, Feb. 16, 1999] 

§ 655.31 What general selection cri-
teria does the Secretary use? 

(a) Plan of operation. (1) The Sec-
retary reviews each application for in-
formation that shows the quality of 
the plan of operation for the project. 

(2) The Secretary looks for informa-
tion that shows— 

(i) High quality in the design of the 
project; 

(ii) An effective plan of management 
that ensures proper and efficient ad-
ministration of the project; 

(iii) A clear description of how the 
objectives of the project relate to the 
purpose of the program; 

(iv) The way the applicant plans to 
use its resources and personnel to 
achieve each objective; and 

(v) A clear description of how the ap-
plicant will provide equal access and 
treatment for eligible project partici-
pants who are members of groups that 
have been traditionally underrep-
resented, such as— 

(A) Members of racial or ethnic mi-
nority groups; 

(B) Women; and 
(C) Handicapped persons. 
(b) Quality of key personnel. (1) The 

Secretary reviews each application for 
information that shows the quality of 
the key personnel the applicant plans 
to use on the project. 

(2) The Secretary looks for informa-
tion that shows— 

(i) The qualifications of the project 
director (if one is to be used); 

(ii) The qualifications of each of the 
other key personnel to be used in the 
project. In the case of faculty, the 
qualifications of the faculty and the 
degree to which that faculty is directly 
involved in the actual teaching and su-
pervision of students; and 

(iii) The time that each person re-
ferred to in paragraphs (b)(2) (i) and (ii) 
of this section plans to commit to the 
project; and 

(iv) The extent to which the appli-
cant, as part of its nondiscriminatory 
employment practices, encourages ap-
plications for employment from per-
sons who are members of groups that 
have been traditionally underrep-
resented, such as members of racial or 
ethnic minority groups, women, handi-
capped persons, and the elderly. 

(3) To determine the qualifications of 
a person, the Secretary considers evi-
dence of past experience and training, 
in fields related to the objectives of the 
project, as well as other information 
that the applicant provides. 
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(c) Budget and cost effectiveness. (1) 
The Secretary reviews each application 
for information that shows that the 
project has an adequate budget and is 
cost effective. 

(2) The Secretary looks for informa-
tion that shows— 

(i) The budget for the project is ade-
quate to support the project activities; 
and 

(ii) Costs are reasonable in relation 
to the objectives of the project. 

(d) Evaluation plan. (1) The Secretary 
reviews each application for informa-
tion that shows the quality of the eval-
uation plan for the project. 

(2) The Secretary looks for informa-
tion that shows methods of evaluation 
that are appropriate for the project 
and, to the extent possible, are objec-
tive and produce data that are quan-
tifiable. 

(e) Adequacy of resources. (1) The Sec-
retary reviews each application for in-
formation that shows that the appli-
cant plans to devote adequate re-
sources to the project. 

(2) The Secretary looks for informa-
tion that shows— 

(i) Other than library, facilities that 
the applicant plans to use are adequate 
(language laboratory, museums, etc.); 
and 

(ii) The equipment and supplies that 
the applicant plans to use are ade-
quate. 

(Authority: 20 U.S.C. 1121–1127) 

§ 655.32 What additional factors does 
the Secretary consider in making 
grant awards? 

Except for 34 CFR parts 656, 657, and 
661, to the extent practicable and con-
sistent with the criterion of excellence, 
the Secretary seeks to achieve an equi-
table distribution of funds throughout 
the Nation. 

(Authority: 20 U.S.C. 1126(b)). 

[58 FR 32575, June 10, 1993] 

PART 656—NATIONAL RESOURCE 
CENTERS PROGRAM FOR FOR-
EIGN LANGUAGE AND AREA 
STUDIES OR FOREIGN LANGUAGE 
AND INTERNATIONAL STUDIES 

Subpart A—General 

Sec. 
656.1 What is the National Resource Centers 

Program? 
656.2 Who is eligible to receive a grant? 
656.3 What activities define a comprehen-

sive or undergraduate National Resource 
Center? 

656.4 What types of Centers receive grants? 
656.5 What activities may be carried out? 
656.6 What regulations apply? 
656.7 What definitions apply? 

Subpart B—How Does One Apply for a 
Grant? 

656.10 What combined application may an 
institution submit? 

Subpart C—How Does the Secretary Make 
a Grant? 

656.20 How does the Secretary evaluate an 
application? 

656.21 What selection criteria does the Sec-
retary use to evaluate an application for 
a comprehensive Center? 

656.22 What selection criteria does the Sec-
retary use to evaluate an application for 
an undergraduate Center? 

656.23 What priorities may the Secretary es-
tablish? 

Subpart D—What Conditions Must Be Met 
by a Grantee? 

656.30 What are allowable costs and limita-
tions on allowable costs? 

AUTHORITY: 20 U.S.C. 1122, unless otherwise 
noted. 

SOURCE: 61 FR 50193, Sept. 24, 1996, unless 
otherwise noted. 

Subpart A—General 

§ 656.1 What is the National Resource 
Centers Program? 

Under the National Resource Centers 
Program for Foreign Language and 
Areas Studies or Foreign Language and 
International Studies (National Re-
source Centers Program), the Sec-
retary awards grants to institutions of 
higher education and combinations of 
institutions to establish, strengthen, 
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and operate comprehensive and under-
graduate Centers that will be national 
resources for— 

(a) Teaching of any modern foreign 
language; 

(b) Instruction in fields needed to 
provide full understanding of areas, re-
gions, or countries in which the mod-
ern foreign language is commonly used; 

(c) Research and training in inter-
national studies and the international 
and foreign language aspects of profes-
sional and other fields of study; and 

(d) Instruction and research on issues 
in world affairs that concern one or 
more countries. 

(Authority: 20 U.S.C. 1122) 

[61 FR 50193, Sept. 24, 1996, as amended at 64 
FR 7739, Feb. 16, 1999] 

§ 656.2 Who is eligible to receive a 
grant? 

An institution of higher education or 
a combination of institutions of higher 
education is eligible to receive a grant 
under this part. 

(Authority: 20 U.S.C. 1122) 

§ 656.3 What activities define a com-
prehensive or undergraduate Na-
tional Resource Center? 

A comprehensive or undergraduate 
National Resource Center— 

(a) Teaches at least one modern for-
eign language; 

(b) Provides— 
(1) Instruction in fields necessary to 

provide a full understanding of the 
areas, regions, or countries in which 
the modern foreign language taught is 
commonly used; 

(2) Resources for research and train-
ing in international studies, and the 
international and foreign language as-
pects of professional and other fields of 
study; or 

(3) Instruction and research on issues 
in world affairs that concern one or 
more countries; 

(c) Provides outreach and consult-
ative services on a national, regional, 
and local basis; 

(d) Maintains linkages with overseas 
institutions of higher education and 
other organizations that may con-
tribute to the teaching and research of 
the Center; 

(e) Maintains important library col-
lections; 

(f) Employs faculty engaged in train-
ing and research that relates to the 
subject area of the Center; 

(g) Conducts projects in cooperation 
with other centers addressing themes 
of world, regional, cross-regional, 
international, or global importance; 
and 

(h) Conducts summer institutes in 
the United States or abroad designed 
to provide language and area training 
in the Center’s field or topic. 

(Authority: 20 U.S.C. 1122) 

[64 FR 7739, Feb. 16, 1999] 

§ 656.4 What types of Centers receive 
grants? 

The Secretary awards grants to Cen-
ters that— 

(a) Focus on— 
(1) A single country or on a world 

area (such as East Asia, Africa, or the 
Middle East) and offer instruction in 
the principal language or languages of 
that country or area and those discipli-
nary fields necessary to provide a full 
understanding of the country or area; 
or 

(2) International studies or the inter-
national aspects of contemporary 
issues or topics (such as international 
business or energy) while providing in-
struction in modern foreign languages; 
and 

(b) Provide training at the— 
(1) Graduate, professional, and under-

graduate levels, as a comprehensive 
Center; or 

(2) Undergraduate level only, as an 
undergraduate Center. 

(Authority: 20 U.S.C. 1122) 

§ 656.5 What activities may be carried 
out? 

(a) A Center may carry out any of the 
activities described in § 656.3 under a 
grant received under this part. 

(b) The Secretary may make an addi-
tional grant to a Center for any one or 
a combination of the following pur-
poses: 

(1) Linkage or outreach between for-
eign language, area studies, and other 
international fields and professional 
schools and colleges. 
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(2) Linkage or outreach with 2- and 4- 
year colleges and universities. 

(3) Linkage or outreach with depart-
ments or agencies of Federal and State 
governments. 

(4) Linkage or outreach with the 
news media, business, professional, or 
trade associations. 

(5) Summer institutes in foreign 
area, foreign language, and other inter-
national fields designed to carry out 
the activities in paragraphs (b)(1) 
through (4) of this section. 

(Authority: 20 U.S.C. 1122) 

[61 FR 50193, Sept. 24, 1996, as amended at 64 
FR 7739, Feb. 16, 1999] 

§ 656.6 What regulations apply? 
The following regulations apply to 

this program: 
(a) The regulations in 34 CFR part 

655. 
(b) The regulations in this part 656. 

(Authority: 20 U.S.C. 1122) 

§ 656.7 What definitions apply? 
The following definitions apply to 

this part: 
(a) The definitions in 34 CFR part 655. 
(b) Area studies means a program of 

comprehensive study of the aspects of a 
world area’s society or societies, in-
cluding study of history, culture, econ-
omy, politics, international relations, 
and languages. 

(c) Center means an administrative 
unit of an institution of higher edu-
cation that has direct access to highly 
qualified faculty and library resources, 
and coordinates a concentrated effort 
of educational resources, including lan-
guage training and various academic 
disciplines, in the area and subject 
matters described in § 656.3. 

(d) Comprehensive Center means a Cen-
ter that— 

(1) Contributes significantly to the 
national interest in advanced research 
and scholarship; 

(2) Offers intensive language instruc-
tion; 

(3) Maintains important library col-
lections related to the area of its spe-
cialization; 

(4) Makes training available to a 
graduate, professional, and under-
graduate clientele; and 

(5) Engages in curriculum develop-
ment and community outreach. 

(e) For purposes of this section, inten-
sive language instruction means instruc-
tion of at least five contact hours per 
week during the academic year or the 
equivalent of a full academic year of 
language instruction during the sum-
mer. 

(f) Undergraduate Center means an ad-
ministrative unit of an institution of 
higher education that— 

(1) Contributes significantly to the 
national interest through the edu-
cation of students who matriculate 
into advanced language and area stud-
ies programs or professional school 
programs; 

(2) Incorporates substantial inter-
national and foreign language content 
into baccalaureate degree program; 

(3) Makes training available predomi-
nantly to undergraduate students; and 

(4) Engages in research, curriculum 
development, and community out-
reach. 

(Authority: 20 U.S.C. 1122) 

Subpart B—How Does One Apply 
for a Grant? 

§ 656.10 What combined application 
may an institution submit? 

An institution that wishes to apply 
for a grant under this part and for an 
allocation of fellowships under 34 CFR 
part 657 may submit one application 
for both. 

(Authority: 20 U.S.C. 1122) 

Subpart C—How Does the 
Secretary Make a Grant? 

§ 656.20 How does the Secretary evalu-
ate an application? 

(a) The Secretary evaluates an appli-
cation for a comprehensive Center 
under the criteria contained in § 656.21, 
and for an undergraduate Center under 
the criteria contained in § 656.22. 

(b) The Secretary informs applicants 
of the maximum possible score for each 
criterion in the application package or 
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in a notice published in the FEDERAL 
REGISTER. 

(Authority: 20 U.S.C. 1122) 

[61 FR 50193, Sept. 24, 1996, as amended at 70 
FR 13375, Mar. 21, 2005] 

§ 656.21 What selection criteria does 
the Secretary use to evaluate an ap-
plication for a comprehensive Cen-
ter? 

The Secretary evaluates an applica-
tion for a comprehensive Center on the 
basis of the criteria in this section. 

(a) Program planning and budget. The 
Secretary reviews each application to 
determine— 

(1) The extent to which the activities 
for which the applicant seeks funding 
are of high quality and directly related 
to the purpose of the National Re-
source Centers Program; 

(2) The extent to which the applicant 
provides a development plan or 
timeline demonstrating how the pro-
posed activities will contribute to a 
strengthened program and whether the 
applicant uses its resources and per-
sonnel effectively to achieve the pro-
posed objectives; 

(3) The extent to which the costs of 
the proposed activities are reasonable 
in relation to the objectives of the pro-
gram; and 

(4) The long-term impact of the pro-
posed activities on the institution’s un-
dergraduate, graduate, and professional 
training programs. 

(b) Quality of staff resources. The Sec-
retary reviews each application to de-
termine— 

(1) The extent to which teaching fac-
ulty and other staff are qualified for 
the current and proposed Center activi-
ties and training programs, are pro-
vided professional development oppor-
tunities (including overseas experi-
ence), and participate in teaching, su-
pervising, and advising students; 

(2) The adequacy of Center staffing 
and oversight arrangements, including 
outreach and administration and the 
extent to which faculty from a variety 
of departments, professional schools, 
and the library are involved; and 

(3) The extent to which the applicant, 
as part of its nondiscriminatory em-
ployment practices, encourages appli-
cations for employment from persons 
who are members of groups that have 

been traditionally underrepresented, 
such as members of racial or ethnic mi-
nority groups, women, persons with 
disabilities, and the elderly. 

(c) Impact and evaluation. The Sec-
retary reviews each application to de-
termine— 

(1) The extent to which the Center’s 
activities and training programs have a 
significant impact on the university, 
community, region, and the Nation as 
shown through indices such as enroll-
ments, graduate placement data, par-
ticipation rates for events, and usage 
of Center resources; and the extent to 
which the applicant supplies a clear de-
scription of how the applicant will pro-
vide equal access and treatment of eli-
gible project participants who are 
members of groups that have been tra-
ditionally underrepresented, such as 
members of racial or ethnic minority 
groups, women, persons with disabil-
ities, and the elderly; and 

(2) The extent to which the applicant 
provides an evaluation plan that is 
comprehensive and objective and that 
will produce quantifiable, outcome- 
measure-oriented data; and the extent 
to which recent evaluations have been 
used to improve the applicant’s pro-
gram. 

(d) Commitment to the subject area on 
which the Center focuses. The Secretary 
reviews each application to determine 
the extent to which the institution 
provides financial and other support to 
the operation of the Center, teaching 
staff for the Center’s subject area, li-
brary resources, linkages with institu-
tions abroad, outreach activities, and 
qualified students in fields related to 
the Center. 

(e) Strength of library. The Secretary 
reviews each application to deter-
mine— 

(1) The strength of the institution’s 
library holdings (both print and non- 
print, English and foreign language) in 
the subject area and at the educational 
levels (graduate, professional, under-
graduate) on which the Center focuses; 
and the extent to which the institution 
provides financial support for the ac-
quisition of library materials and for 
library staff in the subject area of the 
Center; and 
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(2) The extent to which research ma-
terials at other institutions are avail-
able to students through cooperative 
arrangements with other libraries or 
on-line databases and the extent to 
which teachers, students, and faculty 
from other institutions are able to ac-
cess the library’s holdings. 

(f) Quality of the Center’s non-language 
instructional program. The Secretary re-
views each application to determine— 

(1) The quality and extent of the Cen-
ter’s course offerings in a variety of 
disciplines, including the extent to 
which courses in the Center’s subject 
matter are available in the institu-
tion’s professional schools; 

(2) The extent to which the Center of-
fers depth of specialized course cov-
erage in one or more disciplines of the 
Center’s subject area; 

(3) The extent to which the institu-
tion employs a sufficient number of 
teaching faculty to enable the Center 
to carry out its purposes and the ex-
tent to which instructional assistants 
are provided with pedagogy training; 
and 

(4) The extent to which interdiscipli-
nary courses are offered for under-
graduate and graduate students. 

(g) Quality of the Center’s language in-
structional program. The Secretary re-
views each application to determine— 

(1) The extent to which the Center 
provides instruction in the languages 
of the Center’s subject area and the ex-
tent to which students enroll in the 
study of the languages of the subject 
area through programs or instruction 
offered by the Center or other pro-
viders; 

(2) The extent to which the Center 
provides three or more levels of lan-
guage training and the extent to which 
courses in disciplines other than lan-
guage, linguistics, and literature are 
offered in appropriate foreign lan-
guages; 

(3) Whether sufficient numbers of 
language faculty are available to teach 
the languages and levels of instruction 
described in the application and the ex-
tent to which language teaching staff 
(including faculty and instructional as-
sistants) have been exposed to current 
language pedagogy training appro-
priate for performance-based teaching; 
and 

(4) The quality of the language pro-
gram as measured by the performance- 
based instruction being used or devel-
oped, the adequacy of resources for lan-
guage teaching and practice, and lan-
guage proficiency requirements. 

(h) Quality of curriculum design. The 
Secretary reviews each application to 
determine— 

(1) The extent to which the Center’s 
curriculum has incorporated under-
graduate instruction in the applicant’s 
area or topic of specialization into bac-
calaureate degree programs (for exam-
ple, major, minor, or certificate pro-
grams) and the extent to which these 
programs and their requirements (in-
cluding language requirements) are ap-
propriate for a Center in this subject 
area and will result in an under-
graduate training program of high 
quality; 

(2) The extent to which the Center’s 
curriculum provides training options 
for graduate students from a variety of 
disciplines and professional fields and 
the extent to which these programs 
and their requirements (including lan-
guage requirements) are appropriate 
for a Center in this subject area and re-
sult in graduate training programs of 
high quality; and 

(3) The extent to which the Center 
provides academic and career advising 
services for students; the extent to 
which the Center has established for-
mal arrangements for students to con-
duct research or study abroad and the 
extent to which these arrangements 
are used; and the extent to which the 
institution facilitates student access to 
other institutions’ study abroad and 
summer language programs. 

(i) Outreach activities. The Secretary 
reviews each application to determine 
the extent to which the Center dem-
onstrates a significant and measurable 
regional and national impact of, and 
faculty and professional school in-
volvement in, domestic outreach ac-
tivities that involve— 

(1) Elementary and secondary 
schools; 

(2) Postsecondary institutions; and 
(3) Business, media, and the general 

public. 
(j) Degree to which priorities are served. 

If, under the provisions of § 656.23, the 
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Secretary establishes competitive pri-
orities for Centers, the Secretary con-
siders the degree to which those prior-
ities are being served. 

(Approved by the Office of Management and 
Budget under control number 1840–0068) 

(Authority: 20 U.S.C. 1122) 

[61 FR 50193, Sept. 24, 1996, as amended at 70 
FR 13375, Mar. 21, 2005] 

§ 656.22 What selection criteria does 
the Secretary use to evaluate an ap-
plication for an undergraduate Cen-
ter? 

The Secretary evaluates an applica-
tion for an undergraduate Center on 
the basis of the criteria in this section. 

(a) Program planning and budget. The 
Secretary reviews each application to 
determine— 

(1) The extent to which the activities 
for which the applicant seeks funding 
are of high quality and directly related 
to the purpose of the National Re-
source Centers Program; 

(2) The extent to which the applicant 
provides a development plan or 
timeline demonstrating how the pro-
posed activities will contribute to a 
strengthened program and whether the 
applicant uses its resources and per-
sonnel effectively to achieve the pro-
posed objectives; 

(3) The extent to which the costs of 
the proposed activities are reasonable 
in relation to the objectives of the pro-
gram; and 

(4) The long-term impact of the pro-
posed activities on the institution’s un-
dergraduate training program. 

(b) Quality of staff resources. The Sec-
retary reviews each application to de-
termine— 

(1) The extent to which teaching fac-
ulty and other staff are qualified for 
the current and proposed Center activi-
ties and training programs, are pro-
vided professional development oppor-
tunities (including overseas experi-
ence), and participate in teaching, su-
pervising, and advising students; 

(2) The adequacy of Center staffing 
and oversight arrangements, including 
outreach and administration and the 
extent to which faculty from a variety 
of departments, professional schools, 
and the library are involved; and 

(3) The extent to which the applicant, 
as part of its nondiscriminatory em-

ployment practices, encourages appli-
cations for employment from persons 
who are members of groups that have 
been traditionally underrepresented, 
such as members of racial or ethnic mi-
nority groups, women, persons with 
disabilities, and the elderly. 

(c) Impact and evaluation. The Sec-
retary reviews each application to de-
termine— 

(1) The extent to which the Center’s 
activities and training programs have a 
significant impact on the university, 
community, region, and the Nation as 
shown through indices such as enroll-
ments, graduate placement data, par-
ticipation rates for events, and usage 
of Center resources; the extent to 
which students matriculate into ad-
vanced language and area or inter-
national studies programs or related 
professional programs; and the extent 
to which the applicant supplies a clear 
description of how the applicant will 
provide equal access and treatment of 
eligible project participants who are 
members of groups that have been tra-
ditionally underrepresented, such as 
members of racial or ethnic minority 
groups, women, persons with disabil-
ities, and the elderly; and 

(2) The extent to which the applicant 
provides an evaluation plan that is 
comprehensive and objective and that 
will produce quantifiable, outcome- 
measure-oriented data; and the extent 
to which recent evaluations have been 
used to improve the applicant’s pro-
gram. 

(d) Commitment to the subject area on 
which the Center focuses. The Secretary 
reviews each application to determine 
the extent to which the institution 
provides financial and other support to 
the operation of the Center, teaching 
staff for the Center’s subject area, li-
brary resources, linkages with institu-
tions abroad, outreach activities, and 
qualified students in fields related to 
the Center. 

(e) Strength of library. The Secretary 
reviews each application to deter-
mine— 

(1) The strength of the institution’s 
library holdings (both print and non- 
print, English and foreign language) in 
the subject area and at the educational 
levels (graduate, professional, under-
graduate) on which the Center focuses; 
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and the extent to which the institution 
provides financial support for the ac-
quisition of library materials and for 
library staff in the subject area of the 
Center; and 

(2) The extent to which research ma-
terials at other institutions are avail-
able to students through cooperative 
arrangements with other libraries or 
on-line databases and the extent to 
which teachers, students, and faculty 
from other institutions are able to ac-
cess the library’s holdings. 

(f) Quality of the Center’s non-language 
instructional program. The Secretary re-
views each application to determine— 

(1) The quality and extent of the Cen-
ter’s course offerings in a variety of 
disciplines; 

(2) The extent to which the Center of-
fers depth of specialized course cov-
erage in one or more disciplines of the 
Center’s subject area; 

(3) The extent to which the institu-
tion employs a sufficient number of 
teaching faculty to enable the Center 
to carry out its purposes and the ex-
tent to which instructional assistants 
are provided with pedagogy training; 
and 

(4) The extent to which interdiscipli-
nary courses are offered for under-
graduate students. 

(g) Quality of the Center’s language in-
structional program. The Secretary re-
views each application to determine— 

(1) The extent to which the Center 
provides instruction in the languages 
of the Center’s subject area and the ex-
tent to which students enroll in the 
study of the languages of the subject 
area through programs offered by the 
Center or other providers; 

(2) The extent to which the Center 
provides three or more levels of lan-
guage training and the extent to which 
courses in disciplines other than lan-
guage, linguistics, and literature are 
offered in appropriate foreign lan-
guages; 

(3) Whether sufficient numbers of 
language faculty are available to teach 
the languages and levels of instruction 
described in the application and the ex-
tent to which language teaching staff 
(including faculty and instructional as-
sistants) have been exposed to current 
language pedagogy training appro-

priate for performance-based teaching; 
and 

(4) The quality of the language pro-
gram as measured by the performance- 
based instruction being used or devel-
oped, the adequacy of resources for lan-
guage teaching and practice, and lan-
guage proficiency requirements. 

(h) Quality of curriculum design. The 
Secretary reviews each application to 
determine— 

(1) The extent to which the Center’s 
curriculum has incorporated under-
graduate instruction in the applicant’s 
area or topic of specialization into bac-
calaureate degree programs (for exam-
ple, major, minor, or certificate pro-
grams) and the extent to which these 
programs and their requirements (in-
cluding language requirements) are ap-
propriate for a Center in this subject 
area and will result in an under-
graduate training program of high 
quality; and 

(2) The extent to which the Center 
provides academic and career advising 
services for students; the extent to 
which the Center has established for-
mal arrangements for students to con-
duct research or study abroad and the 
extent to which these arrangements 
are used; and the extent to which the 
institution facilitates student access to 
other institutions’ study abroad and 
summer language programs. 

(i) Outreach activities. The Secretary 
reviews each application to determine 
the extent to which the Center dem-
onstrates a significant and measurable 
regional and national impact of, and 
faculty and professional school in-
volvement in, domestic outreach ac-
tivities that involve— 

(1) Elementary and secondary 
schools; 

(2) Postsecondary institutions; and 
(3) Business, media and the general 

public. 
(j) Degree to which priorities are served. 

If, under the provisions of § 656.23, the 
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Secretary establishes competitive pri-
orities for Centers, the Secretary con-
siders the degree to which those prior-
ities are being served. 

(Approved by the Office of Management and 
Budget under control number 1840–0068) 

(Authority: 20 U.S.C. 1122) 

[61 FR 50193, Sept. 24, 1996, as amended at 70 
FR 13375, Mar. 21, 2005] 

§ 656.23 What priorities may the Sec-
retary establish? 

(a) The Secretary may select one or 
more of the following funding prior-
ities: 

(1) Specific countries or world areas, 
such as, for example, East Asia, Africa, 
or the Middle East. 

(2) Specific focus of a Center, such as, 
for example, a single world area; inter-
national studies; a particular issue or 
topic, e.g., business, development 
issues, or energy; or any combination. 

(3) Level or intensiveness of language 
instruction, such as intermediate or 
advanced language instruction, or in-
struction at an intensity of 10 contact 
hours or more per week. 

(4) Types of activities to be carried 
out, for example, cooperative summer 
intensive language programs, course 
development, or teacher training ac-
tivities. 

(b) The Secretary may select one or 
more of the activities listed in § 656.5 as 
a funding priority. 

(c) The Secretary announces any pri-
orities in the application notice pub-
lished in the FEDERAL REGISTER. 

(Authority: 20 U.S.C. 1122) 

Subpart D—What Conditions Must 
Be Met By a Grantee? 

§ 656.30 What are allowable costs and 
limitations on allowable costs? 

(a) Allowable costs. Except as provided 
under paragraph (b) of this section, a 
grant awarded under this part may be 
used to pay all or part of the cost of es-
tablishing, strengthening, or operating 
a comprehensive or undergraduate Cen-
ter including, but not limited to, the 
cost of— 

(1) Faculty and staff salaries and 
travel; 

(2) Library acquisitions; 
(3) Teaching and research materials; 

(4) Curriculum planning and develop-
ment; 

(5) Bringing visiting scholars and fac-
ulty to the Center to teach, conduct re-
search, or participate in conferences or 
workshops; 

(6) Training and improvement of 
staff; 

(7) Projects conducted in cooperation 
with other centers addressing themes 
of world, regional, cross-regional, 
international, or global importance; 
and 

(8) Summer institutes in the United 
States or abroad designed to provide 
language and area training in the Cen-
ter’s field or topic. 

(b) Limitations on allowable costs. The 
following are limitations on allowable 
costs: 

(1) Equipment costs exceeding 10 per-
cent of the grant are not allowable. 

(2) Funds for undergraduate travel 
are allowable only in conjunction with 
a formal program of supervised study 
in the subject area on which the Center 
focuses. 

(3) Grant funds may not be used to 
supplant funds normally used by appli-
cants for purposes of this part. 

(Authority: 20 U.S.C. 1122) 

[61 FR 50193, Sept. 24, 1996, as amended at 64 
FR 7739, Feb. 16, 1999] 

PART 657—FOREIGN LANGUAGE 
AND AREA STUDIES FELLOWSHIPS 
PROGRAM 

Subpart A—General 

Sec. 
657.1 What is the Foreign Language and 

Area Studies Fellowship Program? 
657.2 Who is eligible to receive an allocation 

of fellowships? 
657.3 Who is eligible to receive a fellowship? 
657.4 What regulations apply? 
657.5 What definitions apply? 

Subpart B—How Does an Institution or a 
Student Submit an Application? 

657.10 What combined application may an 
institution submit? 
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657.11 How does a student apply for a fellow-
ship? 

Subpart C—How Does the Secretary Select 
an Institution for an Allocation of Fel-
lowships? 

657.20 How does the Secretary evaluate an 
institutional application for an alloca-
tion of fellowships? 

657.21 What criteria does the Secretary use 
in selecting institutions for an allocation 
of fellowships? 

657.22 What priorities may the Secretary es-
tablish? 

Subpart D—What Conditions Must Be Met 
By a Grantee and a Fellow? 

657.30 What is the duration of and what are 
the limitations on fellowships awarded to 
individuals by institutions? 

657.31 What is the amount of a fellowship? 
657.32 What is the payment procedure for 

fellowships? 
657.33 What are the limitations on the use 

of funds for overseas fellowships? 
657.34 Under what circumstances must an 

institution terminate a fellowship? 

AUTHORITY: 20 U.S.C. 1122, unless otherwise 
noted. 

SOURCE: 61 FR 50202, Sept. 24, 1996, unless 
otherwise noted. 

Subpart A—General 
§ 657.1 What is the Foreign Language 

and Area Studies Fellowships Pro-
gram? 

Under the Foreign Language and 
Area Studies Fellowships Program, the 
Secretary awards fellowships, through 
institutions of higher education, to 
students who are— 

(a) Enrolled for graduate training in 
a Center or program approved by the 
Secretary under this part; and 

(b) Undergoing performance-based 
modern foreign language training or 
training in a program for which per-
formance-based modern foreign lan-
guage instruction is being developed, in 
combination with area studies, inter-
national studies, or the international 
aspects of professional studies. 

(Authority: 20 U.S.C. 1122) 

§ 657.2 Who is eligible to receive an al-
location of fellowships? 

(a) The Secretary awards an alloca-
tion of fellowships to an institution of 
higher education or to a combination 

of institutions of higher education 
that— 

(1) Operates a Center or program ap-
proved by the Secretary under this 
part; 

(2) Teaches modern foreign languages 
under a program described in para-
graph (b) of this section; and 

(3) In combination with the teaching 
described in paragraph (a)(2) of this 
section— 

(i) Provides instruction in the dis-
ciplines needed for a full understanding 
of the area, regions, or countries in 
which the foreign languages are com-
monly used; or 

(ii) Conducts training and research in 
international studies, the international 
aspects of professional and other fields 
of study, or issues in world affairs that 
concern one or more countries. 

(b) In teaching those modern foreign 
languages for which an allocation of 
fellowships is made available, the insti-
tution must be either using a program 
of performance-based training or devel-
oping a performance-based training 
program. 

(c) The Secretary uses the criteria in 
§ 657.21 both to approve Centers and 
programs for the purpose of receiving 
an allocation of fellowships and to 
evaluate applications for an allocation 
of fellowships. 

(d) An institution does not need to 
receive a grant under the National Re-
source Center Program (34 CFR part 
656) to receive an allocation of fellow-
ships under this part. 

(Authority: 20 U.S.C. 1122) 

§ 657.3 Who is eligible to receive a fel-
lowship? 

A student is eligible to receive a fel-
lowship if the student— 

(a)(1) Is a citizen or national of the 
United States; or 

(2) Is a permanent resident of the 
United States; 

(b) Is accepted for enrollment or is 
enrolled— 

(1) In an institution receiving an al-
location of fellowships; and 

(2) In a program that combines mod-
ern foreign language training with— 

(i) Area or international studies; or 
(ii) Research and training in the 

international aspects of professional 
and other fields of study; 
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(c) Shows potential for high aca-
demic achievement based on such indi-
ces as grade point average, class rank-
ing, or similar measures that the insti-
tution may determine; and 

(d) Is enrolled in a program of mod-
ern foreign language training in a lan-
guage for which the institution has de-
veloped or is developing performance- 
based instruction. 

(Authority: 20 U.S.C. 1122) 

§ 657.4 What regulations apply? 
The following regulations apply to 

this program: 
(a) The regulations in 34 CFR part 

655. 
(b) The regulations in this part 657. 

(Authority: 20 U.S.C. 1122) 

§ 657.5 What definitions apply? 
The following definitions apply to 

this part: 
(a) The definitions in 34 CFR 655.4. 
(b) Center means an administrative 

unit of an institution of higher edu-
cation that has direct access to highly 
qualified faculty and library resources, 
and coordinates a concentrated effort 
of educational activities, including 
training in modern foreign languages 
and various academic disciplines, in its 
subject area. 

(c) Fellow means a person who re-
ceives a fellowship under this part. 

(d) Fellowship means the payment a 
fellow receives under this part. 

(e) Program means a concentration of 
educational resources and activities in 
modern foreign language training and 
related studies. 

(Authority: 20 U.S.C. 1122) 

Subpart B—How Does an Institu-
tion or a Student Submit an 
Application? 

§ 657.10 What combined application 
may an institution submit? 

An institution that wishes to apply 
for an allocation of fellowships and for 
a grant to operate a Center under 34 
CFR part 656 may submit a combined 
application for both grants to the Sec-
retary. 

(Authority: 20 U.S.C. 1122) 

§ 657.11 How does a student apply for 
a fellowship? 

(a) A student shall apply for a fellow-
ship directly to an institution of higher 
education that has received an alloca-
tion of fellowships. 

(b) The applicant shall provide suffi-
cient information to enable the institu-
tion to determine whether he or she is 
eligible to receive a fellowship and 
whether he or she should be selected to 
receive a fellowship. 

(Authority: 20 U.S.C. 1122) 

Subpart C—How Does the Sec-
retary Select an Institution for 
an Allocation of Fellowships? 

§ 657.20 How does the Secretary evalu-
ate an institutional application for 
an allocation of fellowships? 

(a) The Secretary evaluates an insti-
tutional application for an allocation 
of fellowships on the basis of the qual-
ity of the applicant’s Center or pro-
gram. The applicant’s Center or pro-
gram is evaluated and approved under 
the criteria in § 657.21. 

(b) The Secretary informs applicants 
of the maximum possible score for each 
criterion in the application package or 
in a notice published in the FEDERAL 
REGISTER. 

(Authority: 20 U.S.C. 1122) 

[61 FR 50202, Sept. 24, 1996, as amended at 70 
FR 13375, Mar. 21, 2005] 

§ 657.21 What criteria does the Sec-
retary use in selecting institutions 
for an allocation of fellowships? 

The Secretary evaluates an institu-
tional application for an allocation of 
fellowships on the basis of the criteria 
in this section. 

(a) Foreign language and area studies 
fellowships awardee selection procedures. 
The Secretary reviews each application 
to determine whether the selection 
plan is of high quality, showing how 
awards will be advertised, how students 
apply, what selection criteria are used, 
who selects the fellows, when each step 
will take place, and how the process 
will result in awards being made to 
correspond to any announced prior-
ities. 
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(b) Quality of staff resources. The Sec-
retary reviews each application to de-
termine— 

(1) The extent to which teaching fac-
ulty and other staff are qualified for 
the current and proposed activities and 
training programs, are provided profes-
sional development opportunities (in-
cluding overseas experience), and par-
ticipate in teaching, supervising, and 
advising students; 

(2) The adequacy of applicant staffing 
and oversight arrangements and the 
extent to which faculty from a variety 
of departments, professional schools, 
and the library are involved; and 

(3) The extent to which the applicant, 
as part of its nondiscriminatory em-
ployment practices, encourages appli-
cations for employment from persons 
who are members of groups that have 
been traditionally underrepresented, 
such as members of racial or ethnic mi-
nority groups, women, persons with 
disabilities, and the elderly. 

(c) Impact and evaluation. The Sec-
retary reviews each application to de-
termine— 

(1) The extent to which the appli-
cant’s activities and training programs 
have contributed to an improved sup-
ply of specialists on the program’s sub-
ject as shown through indices such as 
graduate enrollments and placement 
data; and the extent to which the ap-
plicant supplies a clear description of 
how the applicant will provide equal 
access and treatment of eligible project 
participants who are members of 
groups that have been traditionally 
underrepresented, such as members of 
racial or ethnic minority groups, 
women, persons with disabilities, and 
the elderly; and 

(2) The extent to which the applicant 
provides an evaluation plan that is 
comprehensive and objective and that 
will produce quantifiable, outcome- 
measure-oriented data; and the extent 
to which recent evaluations have been 
used to improve the applicant’s pro-
gram. 

(d) Commitment to the subject area on 
which the applicant or program focuses. 
The Secretary reviews each application 
to determine— 

(1) The extent to which the institu-
tion provides financial and other sup-
port to the operation of the applicant, 

teaching staff for the applicant’s sub-
ject area, library resources, and link-
ages with institutions abroad; and 

(2) The extent to which the institu-
tion provides financial support to grad-
uate students in fields related to the 
applicant’s teaching program. 

(e) Strength of library. The Secretary 
reviews each application to deter-
mine— 

(1) The strength of the institution’s 
library holdings (both print and non- 
print, English and foreign language) for 
graduate students; and the extent to 
which the institution provides finan-
cial support for the acquisition of li-
brary materials and for library staff in 
the subject area of the applicant; and 

(2) The extent to which research ma-
terials at other institutions are avail-
able to students through cooperative 
arrangements with other libraries or 
on-line databases. 

(f) Quality of the applicant’s non-lan-
guage instructional program. The Sec-
retary reviews each application to de-
termine— 

(1) The quality and extent of the ap-
plicant’s course offerings in a variety 
of disciplines, including the extent to 
which courses in the applicant’s sub-
ject matter are available in the insti-
tution’s professional schools; 

(2) The extent to which the applicant 
offers depth of specialized course cov-
erage in one or more disciplines on the 
applicant’s subject area; 

(3) The extent to which the institu-
tion employs a sufficient number of 
teaching faculty to enable the appli-
cant to carry out its purposes and the 
extent to which instructional assist-
ants are provided with pedagogy train-
ing; and 

(4) The extent to which interdiscipli-
nary courses are offered for graduate 
students. 

(g) Quality of the applicant’s language 
instructional program. The Secretary re-
views each application to determine— 

(1) The extent to which the applicant 
provides instruction in the languages 
of the applicant’s subject area and the 
extent to which students enroll in the 
study of the languages of the subject 
area through programs or instruction 
offered by the applicant or other pro-
viders; 

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00374 Fmt 8010 Sfmt 8010 Y:\SGML\211134.XXX 211134



365 

Off. of Postsecondary Educ., Education § 657.30 

(2) The extent to which the applicant 
provides three or more levels of lan-
guage training and the extent to which 
courses in disciplines other than lan-
guage, linguistics, and literature are 
offered in appropriate foreign lan-
guages; 

(3) Whether sufficient numbers of 
language faculty are available to teach 
the languages and levels of instruction 
described in the application and the ex-
tent to which language teaching staff 
(including faculty and instructional as-
sistants) have been exposed to current 
language pedagogy training appro-
priate for performance-based teaching; 
and 

(4) The quality of the language pro-
gram as measured by the performance- 
based instruction being used or devel-
oped, the adequacy of resources for lan-
guage teaching and practice, and lan-
guage proficiency requirements. 

(h) Quality of curriculum design. The 
Secretary reviews each application to 
determine— 

(1) The extent to which the appli-
cant’s curriculum provides training op-
tions for graduate students from a va-
riety of disciplines and professional 
fields and the extent to which these 
programs and their requirements (in-
cluding language requirements) are ap-
propriate for an applicant in this sub-
ject area and result in graduate train-
ing programs of high quality; 

(2) The extent to which the applicant 
provides academic and career advising 
services for students; and 

(3) The extent to which the applicant 
has established formal arrangements 
for students to conduct research or 
study abroad and the extent to which 
these arrangements are used; and the 
extent to which the institution facili-
tates student access to other institu-
tions’ study abroad and summer lan-
guage programs. 

(i) Priorities. If one or more competi-
tive priorities have been established 
under § 657.22, the Secretary reviews 
each application for information that 

shows the extent to which the Center 
or program meets these priorities. 

(Approved by the Office of Management and 
Budget under control number 1840–0068) 

(Authority: 20 U.S.C. 1122) 

[61 FR 50202, Sept. 24, 1996, as amended at 70 
FR 13375, Mar. 21, 2005] 

§ 657.22 What priorities may the Sec-
retary establish? 

(a) The Secretary may establish one 
or more of the following priorities for 
the allocation of fellowships: 

(1) Specific world areas, or countries, 
such as East Asia or Mexico. 

(2) Languages, such as Chinese. 
(3) Levels of language offerings. 
(4) Academic disciplines, such as lin-

guistics or sociology. 
(5) Professional studies, such as busi-

ness, law, or education; 
(6) Particular subjects, such as popu-

lation growth and planning, or inter-
national trade and business. 

(7) A combination of any of these cat-
egories. 

(b) The Secretary announces any pri-
orities in the application notice pub-
lished in the FEDERAL REGISTER. 

(Authority: 20 U.S.C. 1122) 

Subpart D—What Conditions Must 
Be Met by a Grantee and a 
Fellow? 

§ 657.30 What is the duration of and 
what are the limitations on fellow-
ships awarded to individuals by in-
stitutions? 

(a) Duration. An institution may 
award a fellowship to a student for— 

(1) One academic year; or 
(2) One summer session if the sum-

mer session provides the fellow with 
the equivalent of one academic year of 
modern foreign language study. 

(b) Vacancies. If a fellow vacates a fel-
lowship before the end of an award pe-
riod, the institution to which the fel-
lowship is allocated may reaward the 
balance of the fellowship to another 
student if— 

(1) The student meets the eligibility 
requirements in § 657.3; and 

(2) The remaining fellowship period 
comprises at least one full academic 
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quarter, semester, trimester, or sum-
mer session as described in paragraph 
(a)(2) of this section. 

(Authority: 20 U.S.C. 1122) 

§ 657.31 What is the amount of a fel-
lowship? 

(a)(1) An institution shall award a 
stipend to fellowship recipients. 

(2) Each fellowship includes an insti-
tutional payment and a subsistence al-
lowance to be determined by the Sec-
retary. 

(3) If the institutional payment de-
termined by the Secretary is greater 
than the tuition and fees charged by 
the institution, the institutional pay-
ment portion of the fellowship is lim-
ited to actual tuition and fees. The dif-
ference between actual tuition and fees 
and the Secretary’s institutional pay-
ment shall be used to fund additional 
fellowships to the extent that funds are 
available for a full subsistence allow-
ance. 

(4) If permitted by the Secretary, the 
fellowship may include an allowance 
for travel and an allowance for depend-
ents. 

(b) The Secretary announces in an 
application notice published in the 
FEDERAL REGISTER— 

(1) The amounts of the subsistence 
allowance and the institutional pay-
ment for an academic year and the sub-
sistence allowance and the institu-
tional payment for a summer session; 

(2) Whether travel and dependents’ 
allowances will be permitted; and 

(3) The amount of travel and depend-
ents’ allowances. 

(Authority: 20 U.S.C. 1122) 

§ 657.32 What is the payment proce-
dure for fellowships? 

(a) An institution shall pay a fellow 
his or her subsistence and any other al-
lowance in installments during the 
term of the fellowship. 

(b) An institution shall make a pay-
ment only to a fellow who is in good 
standing and is making satisfactory 
progress. 

(c) The institution shall make appro-
priate adjustments of any overpayment 
or underpayment to a fellow. 

(d) Funds not used by one recipient 
for reasons of withdrawal are to be 

used for alternate recipients to the ex-
tent that funds are available for a full 
subsistence allowance. 

(Authority: 20 U.S.C. 1122) 

§ 657.33 What are the limitations on 
the use of funds for overseas fellow-
ships? 

(a) Before awarding a fellowship for 
use outside the United States, an insti-
tution shall obtain the approval of the 
Secretary. 

(b) The Secretary may approve the 
use of a fellowship outside the United 
States if the student is— 

(1) Enrolled in an overseas foreign 
language program approved by the in-
stitution at which the student is en-
rolled in the United States for study at 
an intermediate or advanced level or at 
the beginning level if appropriate 
equivalent instruction is not available 
in the United States; or 

(2) Engaged during the academic year 
in research that cannot be done effec-
tively in the United States and is affili-
ated with an institution of higher edu-
cation or other appropriate organiza-
tion in the host country. 

(Authority: 20 U.S.C. 1122) 

§ 657.34 Under what circumstances 
must an institution terminate a fel-
lowship? 

An institution shall terminate a fel-
lowship if— 

(a) The fellow is not making satisfac-
tory progress, is no longer enrolled, or 
is no longer in good standing at the in-
stitution; or 

(b) The fellow fails to follow the 
course of study, including modern for-
eign language study, for which he or 
she applied, unless a revised course of 
study is otherwise approvable under 
this part. 

(Authority: 20 U.S.C. 1122) 
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PART 658—UNDERGRADUATE 
INTERNATIONAL STUDIES AND 
FOREIGN LANGUAGE PRO-
GRAM 

Subpart A—General 

Sec. 
658.1 What is the Undergraduate Inter-

national Studies and Foreign Language 
Program? 

658.2 Who is eligible to apply for assistance 
under this program? 

658.3 What regulations apply? 
658.4 What definitions apply to the Under-

graduate International Studies and For-
eign Language Program? 

Subpart B—What Kinds of Projects Does the 
Secretary Assist Under This Program? 

658.10 For what kinds of projects does the 
Secretary assist institutions of higher 
education? 

658.11 What projects and activities may a 
grantee conduct under this program? 

658.12 For what kinds of projects does the 
Secretary assist associations and organi-
zations? 

Subpart C [Reserved] 

Subpart D—How Does the Secretary Make 
a Grant? 

658.30 How does the Secretary evaluate an 
application? 

658.31 What selection criteria does the Sec-
retary use? 

658.32 What additional criteria does the Sec-
retary apply to institutional applica-
tions? 

658.33 What additional criterion does the 
Secretary apply to applications from or-
ganizations and associations? 

658.34 What additional factors does the Sec-
retary consider in selecting grant recipi-
ents? 

658.35 What priority does the Secretary 
give? 

Subpart E—What Conditions Must Be Met 
by a Grantee? 

658.40 What are the limitations on allowable 
costs? 

658.41 What are the cost-sharing require-
ments? 

AUTHORITY: 20 U.S.C. 1124, unless otherwise 
noted. 

SOURCE: 47 FR 14122, Apr. 1, 1982, unless 
otherwise noted. 

Subpart A—General 

§ 658.1 What is the Undergraduate 
International Studies and Foreign 
Language Program? 

The Undergraduate International 
Studies and Foreign Language Pro-
gram is designed to provide assistance 
to institutions of higher education, 
combinations of those institutions, or 
partnerships between nonprofit edu-
cational organizations and institutions 
of higher education, to assist those in-
stitutions, combinations, or partner-
ships in planning, developing, and car-
rying out programs to improve under-
graduate instruction in international 
studies and foreign languages. 

(Authority: 20 U.S.C. 1124) 

[64 FR 7739, Feb. 16, 1999] 

§ 658.2 Who is eligible to apply for as-
sistance under this program? 

The following are eligible to apply 
for assistance under this part: 

(a) Institutions of higher education. 
(b) Combinations of institutions of 

higher education. 
(c) Partnerships between nonprofit 

educational organizations and institu-
tions of higher education. 

(d) Public and private nonprofit agen-
cies and organizations, including pro-
fessional and scholarly associations. 

(Authority: 20 U.S.C. 1124) 

[47 FR 14122, Apr. 1, 1982, as amended at 64 
FR 7739, Feb. 16, 1999] 

§ 658.3 What regulations apply? 

The following regulations apply to 
this program: 

(a) The regulations in 34 CFR part 
655. 

(b) The regulations in this part 658. 

(Authority: 20 U.S.C. 1121–1127) 

[58 FR 32576, June 10, 1993] 

§ 658.4 What definitions apply to the 
Undergraduate International Stud-
ies and Foreign Language Pro-
gram? 

The definitions in 34 CFR 655.4 apply 
to this program. 

(Authority: 20 U.S.C. 1121–1127) 
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Subpart B—What Kinds of Projects 
Does the Secretary Assist 
Under This Program? 

§ 658.10 For what kinds of projects 
does the Secretary assist institu-
tions of higher education? 

(a) The Secretary may provide assist-
ance to an institution of higher edu-
cation, a combination of institutions of 
higher education, or a partnership be-
tween a nonprofit educational organi-
zation and an institution of higher edu-
cation to plan, develop, and carry out a 
program to improve undergraduate in-
struction in international studies and 
foreign languages. Those grants must 
be awarded to institutions, combina-
tions, or partnerships seeking to create 
new programs or to strengthen existing 
programs in foreign languages, area 
studies, and other international fields. 

(b) The Secretary gives consideration 
to an applicant that proposes a pro-
gram that— 

(1) Initiates new or revised courses in 
international or area studies; 

(2) Makes instruction in foreign lan-
guages available to students in the pro-
gram; and 

(3) Takes place primarily in the 
United States. 

(c) The program shall focus on— 
(1) International or global studies; 
(2) One or more world areas and their 

languages; or 
(3) Issues or topics, such as inter-

national environmental studies or 
international health. 

(Authority: 20 U.S.C. 1124(a)) 

[47 FR 14122, Apr. 1, 1982, as amended at 52 
FR 28422, July 29, 1987; 58 FR 32576, June 10, 
1993; 64 FR 7740, Feb. 16, 1999] 

§ 658.11 What projects and activities 
may a grantee conduct under this 
program? 

The Secretary awards grants under 
this part to assist in carrying out 
projects and activities that are an inte-
gral part of a program to improve un-
dergraduate instruction in inter-
national studies and foreign languages. 
These include projects such as— 

(a) Planning for the development and 
expansion of undergraduate programs 
in international studies and foreign 
languages; 

(b) Teaching, research, curriculum 
development, faculty training in the 
United States or abroad, and other re-
lated activities, including— 

(1) Expanding library and teaching 
resources; 

(2) Conducting faculty workshops, 
conferences, and special lectures; 

(3) Developing and testing new cur-
ricular materials, including self-in-
structional materials in foreign lan-
guages, or specialized language mate-
rials dealing with a particular subject 
(such as health or the environment); 

(4) Initiating new and revised courses 
in international studies or area studies 
and foreign languages; and 

(5) Conducting preservice and inserv-
ice teacher training; 

(c) Expanding the opportunities for 
learning foreign languages, including 
less commonly taught languages; 

(d) Providing opportunities for which 
foreign faculty and scholars may visit 
institutions as visiting faculty; 

(e) Placing U.S. faculty members in 
internships with international associa-
tions or with governmental or non-
governmental organizations in the U.S. 
or abroad to improve their under-
standing of international affairs; 

(f) Developing international edu-
cation programs designed to develop or 
enhance linkages between 2-and 4-year 
institutions of higher education, or 
baccalaureate and post-baccalaureate 
programs or institutions; 

(g) Developing undergraduate edu-
cational programs— 

(1) In locations abroad where those 
opportunities are not otherwise avail-
able or that serve students for whom 
those opportunities are not otherwise 
available; and 

(2) That provide courses that are 
closely related to on-campus foreign 
language and international curricula; 

(h) Integrating new and continuing 
education abroad opportunities for un-
dergraduate students into curricula of 
specific degree programs; 

(i) Developing model programs to en-
rich or enhance the effectiveness of 
educational programs abroad, includ-
ing pre-departure and post-return pro-
grams, and integrating educational 
programs abroad into the curriculum 
of the home institution; 
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(j) Developing programs designed to 
integrate professional and technical 
education with foreign languages, area 
studies, and other international fields; 

(k) Establishing linkages overseas 
with institutions of higher education 
and organizations that contribute to 
the educational programs assisted 
under this part; 

(l) Developing partnerships between— 
(1) Institutions of higher education; 

and 
(2) The private sector, government, 

or elementary and secondary education 
institutions in order to enhance inter-
national knowledge and skills; and 

(m) Using innovative technology to 
increase access to international edu-
cation programs. 

(Authority: 20 U.S.C. 1124) 

[64 FR 7740, Feb. 16, 1999] 

§ 658.12 For what kinds of projects 
does the Secretary assist associa-
tions and organizations? 

The Secretary may award grants 
under this part to public and private 
nonprofit agencies and organizations 
including scholarly associations, that 
propose projects that will make an es-
pecially significant contribution to 
strengthening and improving under-
graduate instruction in international 
studies and foreign languages at insti-
tutions of higher education. 

(Authority: 20 U.S.C. 1124(b)) 

Subpart C [Reserved] 

Subpart D—How Does the 
Secretary Make a Grant? 

§ 658.30 How does the Secretary evalu-
ate an application? 

(a) The Secretary evaluates an appli-
cation from an institution of higher 
education or a combination of such in-
stitutions on the basis of the criteria 
in §§ 658.31 and 658.32. The Secretary in-
forms applicants of the maximum pos-
sible score for each criterion in the ap-
plication package or in a notice pub-
lished in the FEDERAL REGISTER. 

(b) The Secretary evaluates an appli-
cation from an agency or organization 
or professional or scholarly association 
on the basis of the criteria in §§ 658.31 
and 658.33. The Secretary informs ap-

plicants of the maximum possible score 
for each criterion in the application 
package or in a notice published in the 
FEDERAL REGISTER. 

(Authority: 20 U.S.C. 1124) 

[70 FR 13375, Mar. 21, 2005] 

§ 658.31 What selection criteria does 
the Secretary use? 

The Secretary evaluates an applica-
tion for a project under this program 
on the basis of the criteria in this sec-
tion. 

(a) Plan of operation. (See 34 CFR 655. 
31(a)) 

(b) Quality of key personnel. (See 34 
CFR 655.31(b)) 

(c) Budget and cost effectiveness. (See 
34 CFR 655.31(c)) 

(d) Evaluation plan. (See 34 CFR 
655.31(d)) 

(e) Adequacy of resources. (See 34 CFR 
655.31(e)) 

(Authority: 20 U.S.C. 1124) 

[47 FR 14122, Apr. 1, 1982, as amended at 70 
FR 13375, Mar. 21, 2005] 

§ 658.32 What additional criteria does 
the Secretary apply to institutional 
applications? 

In addition to the criteria referred to 
in § 658.31, the Secretary evaluates an 
application submitted by an institu-
tion of higher education or a combina-
tion of such institutions on the basis of 
the criteria in this section. 

(a) Commitment to international stud-
ies. (1) The Secretary reviews each ap-
plication for information that shows 
the applicant’s commitment to the 
international studies program. 

(2) The Secretary looks for informa-
tion that shows— 

(i) The institution’s current strength 
as measured by the number of inter-
national studies courses offered; 

(ii) The extent to which planning for 
the implementation of the proposed 
program has involved the applicant’s 
faculty, as well as administrators; 

(iii) The institutional commitment 
to the establishment, operation, and 
continuation of the program as dem-
onstrated by optimal use of available 
personnel and other resources; and 

(iv) The institutional commitment to 
the program as demonstrated by the 
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use of institutional funds in support of 
the program’s objectives. 

(b) Elements of the proposed inter-
national studies program. (1) The Sec-
retary reviews each application for in-
formation that shows the nature of the 
applicant’s proposed international 
studies program. 

(2) The Secretary looks for informa-
tion that shows— 

(i) The extent to which the proposed 
activities will contribute to the imple-
mentation of a program in inter-
national studies and foreign languages 
at the applicant institution; 

(ii) The interdisciplinary aspects of 
the program; 

(iii) The number of new and revised 
courses with an international perspec-
tive that will be added to the institu-
tion’s programs; and 

(iv) The applicant’s plans to improve 
or expand language instruction. 

(c) Need for and prospective results of 
the proposed program. (1) The Secretary 
reviews each application for informa-
tion that shows the need for and the 
prospective results of the applicant’s 
proposed program. 

(2) The Secretary looks for informa-
tion that shows— 

(i) The extent to which the proposed 
activities are needed at the applicant 
institution; 

(ii) The extent to which the proposed 
use of Federal funds will result in the 
implementation of a program in inter-
national studies and foreign languages 
at the applicant institution; 

(iii) The likelihood that the activi-
ties initiated with Federal funds will 
be continued after Federal assistance is 
terminated; and 

(iv) The adequacy of the provisions 
for sharing the materials and results of 
the program with other institutions of 
higher education. 

(Authority: 20 U.S.C. 1124) 

[47 FR 14122, Apr. 1, 1982, as amended at 52 
FR 28422, July 29, 1987; 70 FR 13375, Mar. 21, 
2005] 

§ 658.33 What additional criterion does 
the Secretary apply to applications 
from organizations and associa-
tions? 

In addition to the criteria referred to 
in § 658.31, the Secretary evaluates an 
application submitted by an organiza-

tion or association on the basis of the 
criterion in this section. 

(a) Need for and potential impact of 
the proposed project in improving 
international studies and the study of 
modern foreign language at the under-
graduate level. 

(b) The Secretary reviews each appli-
cation for information that shows the 
need for and the potential impact of 
the applicant’s proposed projects in im-
proving international studies and the 
study of modern foreign language at 
the undergraduate level. 

(1) The Secretary looks for informa-
tion that shows— 

(i) The extent to which the appli-
cant’s proposed apportionment of Fed-
eral funds among the various budget 
categories for the proposed project will 
contribute to achieving results; 

(ii) The international nature and con-
temporary relevance of the proposed 
project; 

(iii) The extent to which the proposed 
project will make an especially signifi-
cant contribution to the improvement 
of the teaching of international studies 
or modern foreign languages at the un-
dergraduate level; and 

(iv) The adequacy of the applicant’s 
provisions for sharing the materials 
and results of the proposed project 
with the higher education community. 

(2) [Reserved] 

(Authority: 20 U.S.C. 1124(b)) 

[47 FR 14122, Apr. 1, 1982, as amended at 70 
FR 13375, Mar. 21, 2005] 

§ 658.34 What additional factors does 
the Secretary consider in selecting 
grant recipients? 

In addition to applying the selection 
criteria in, as appropriate §§ 658.31, 
658.32, and 658.33, the Secretary, to the 
extent practicable and consistent with 
the criterion of excellence, seeks to en-
courage diversity by ensuring that a 
variety of types of projects and institu-
tions receive funding. 

(Authority: 20 U.S.C. 1124 and 1126) 

[58 FR 32576, June 10, 1993] 

§ 658.35 What priority does the Sec-
retary give? 

(a) The Secretary gives priority to 
applications from institutions of high-
er education or combinations of these 
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institutions that require entering stu-
dents to have successfully completed 
at least two years of secondary school 
foreign language instruction or that re-
quire each graduating student to earn 
two years of postsecondary credit in a 
foreign language (or have dem-
onstrated equivalent competence in 
the foreign language) or, in the case of 
a 2-year degree granting institution, 
offer two years of postsecondary credit 
in a foreign language. 

(b) The Secretary announces the 
number of points to be awarded under 
this priority in the application notice 
published in the FEDERAL REGISTER. 

(Authority: 20 U.S.C. 1124) 

[58 FR 32576, June 10, 1993] 

Subpart E—What Conditions Must 
Be Met by a Grantee? 

§ 658.40 What are the limitations on al-
lowable costs? 

Equipment costs may not exceed five 
percent of the grant amount. 

(Authority: 20 U.S.C. 1124) 

§ 658.41 What are the cost-sharing re-
quirements? 

(a) The grantee’s share may be de-
rived from cash contributions from pri-
vate sector corporations or foundations 
in the amount of one-third of the total 
cost of the project. 

(b) The grantee’s share may be de-
rived from cash or in-kind contribu-
tions from institutional and non-
institutional funds, including State 
and private sector corporation or foun-
dation contributions, equal to one-half 
of the total cost of the project. 

(c) In-kind contributions means prop-
erty or services that benefit a grant- 
supported project or program and that 
are contributed by non-Federal third 
parties without charge to the grantee. 

(d) The Secretary may waive or re-
duce the required non-Federal share for 
institutions that— 

(1) Are eligible to receive assistance 
under part A or B of title III or under 
title V of the Higher Education Act of 
1965, as amended; and 

(2) Have submitted a grant applica-
tion under this part. 

(Authority: 20 U.S.C. 1124 and 3474; OMB Cir-
cular A–110) 

[58 FR 32577, June 10, 1993, as amended at 64 
FR 7740, Feb. 16, 1999] 

PART 660—THE INTERNATIONAL 
RESEARCH AND STUDIES PROGRAM 

Subpart A—General 

Sec. 
660.1 What is the International Research 

and Studies Program? 
660.2 Who is eligible to apply for grants 

under this program? 
660.3 What regulations apply? 
660.4 What definitions apply to the Inter-

national Research and Studies Program? 

Subpart B—What Kinds of Projects Does the 
Secretary Assist Under This Program? 

660.10 What activities does the Secretary 
assist? 

Subpart C [Reserved] 

Subpart D—How Does the Secretary Make 
a Grant? 

660.30 How does the Secretary evaluate an 
application? 

660.31 What selection criteria does the Sec-
retary use for all applications for a 
grant? 

660.32 What additional selection criteria 
does the Secretary use for an application 
for a research project, a survey, or a 
study? 

660.33 What additional selection criteria 
does the Secretary use for an application 
to develop specialized instructional ma-
terials? 

660.34 What priorities may the Secretary es-
tablish? 

Subpart E—What Conditions Must Be Met 
by a Grantee? 

660.40 What are the limitations on allowable 
costs? 

AUTHORITY: 20 U.S.C. 1125, unless otherwise 
noted. 

SOURCE: 47 FR 14124, Apr. 1, 1982, unless 
otherwise noted. 
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Subpart A—General 
§ 660.1 What is the International Re-

search and Studies Program? 
The Secretary may, directly or 

through grants or contracts, conduct 
research and studies which contribute 
to the purposes of the International 
Education Program authorized by part 
A of title VI of the Higher Education 
Act of 1965, as amended (HEA). The re-
search and studies may include, but are 
not limited to— 

(a) Studies and surveys to determine 
needs for increased or improved in-
struction in modern foreign languages, 
area studies, or other international 
fields, including the demand for foreign 
language, area, and other international 
specialists in government, education, 
and the private sector; 

(b) Research on more effective meth-
ods of providing instruction and 
achieving competency in foreign lan-
guages, area studies, or other inter-
national fields; 

(c) Research on applying performance 
tests and standards across all areas of 
foreign language instruction and class-
room use; 

(d) Developing and publishing spe-
cialized materials for use in foreign 
language, area studies, and other inter-
national fields or for training foreign 
language, area, and other international 
specialists; 

(e) Studies and surveys to assess the 
use of graduates of programs supported 
under title VI of the HEA by govern-
mental, educational, and private-sector 
organizations and other studies assess-
ing the outcomes and effectiveness of 
supported programs; 

(f) Comparative studies of the effec-
tiveness of strategies to provide inter-
national capabilities at institutions of 
higher education; 

(g) Evaluations of the extent to 
which programs assisted under title VI 
of the HEA that address national needs 
would not otherwise be offered; 

(h) Studies and surveys of the use of 
technologies in foreign language, area 
studies, and international studies pro-
grams; and 

(i) Studies and evaluations of effec-
tive practices in the dissemination of 
international information, materials, 
research, teaching strategies, and test-

ing techniques throughout the edu-
cational community, including elemen-
tary and secondary schools. 

(Authority: 20 U.S.C. 1125) 

[47 FR 14124, Apr. 1, 1982, as amended at 58 
FR 32577, June 10, 1993; 64 FR 7740, Feb. 16, 
1999] 

§ 660.2 Who is eligible to apply for 
grants under this program? 

Public and private agencies, organi-
zations, and institutions, and individ-
uals are eligible to apply for grants 
under this part. 

(Authority: 20 U.S.C. 1125) 

§ 660.3 What regulations apply? 
The following regulations apply to 

this program: 
(a) The regulations in 34 CFR part 

655. 
(b) The regulations in this part 660. 

(Authority: 20 U.S.C. 1121–1125) 

[58 FR 32577, June 10, 1993] 

§ 660.4 What definitions apply to the 
International Research and Studies 
Program? 

The definitions in 34 CFR 655.4 apply 
to this program. 

(Authority: U.S.C. 1121–1127) 

Subpart B—What Kinds of Projects 
Does the Secretary Assist 
Under This Program? 

§ 660.10 What activities does the Sec-
retary assist? 

An applicant may apply for funds to 
carry out any of the following types of 
activities: 

(a) Studies and surveys to determine 
the need for increased or improved in-
struction in— 

(1) Modern foreign languages; and 
(2) Area studies and other inter-

national fields needed to provide full 
understanding of the places in which 
those languages are commonly used. 

(b) Research and studies— 
(1) On more effective methods of in-

struction and achieving competency in 
modern foreign languages, area studies, 
or other international fields; 

(2) To evaluate competency in those 
foreign languages, area studies, or 
other international fields; or 
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(3) On the application of performance 
tests and standards across all areas of 
foreign language instruction and class-
room use. 

(c) The development and publication 
of specialized materials— 

(1) For use by students and teachers 
of modern foreign languages, area stud-
ies, and other international fields; and 

(2) For use in— 
(i) Providing such instruction and 

evaluation; or 
(ii) Training individuals to provide 

such instruction and evaluation. 
(d) Research, surveys, studies, or the 

development of instructional materials 
that serve to enhance international un-
derstanding. 

(e) Other research or material devel-
opment projects that further the pur-
poses of the International Education 
Program authorized by part A of title 
VI of the HEA. 

(f) Studies and surveys to assess the 
use of graduates of programs supported 
under title VI of the HEA by govern-
mental, educational, and private-sector 
organizations, and other studies assess-
ing the outcomes and effectiveness of 
supported programs. 

(g) Comparative studies of the effec-
tiveness of strategies to provide inter-
national capabilities at institutions of 
higher education. 

(h) Evaluations of the extent to 
which programs assisted under title VI 
of the HEA that address national needs 
would not otherwise be offered. 

(i) Studies and surveys of the uses of 
technology in foreign language, area 
studies, and international studies pro-
grams. 

(j) Studies and evaluations of effec-
tive practices in the dissemination of 
international information, materials, 
research, teaching strategies, and test-
ing techniques through the education 
community, including elementary and 
secondary schools. 

(Authority: 20 U.S.C. 1125) 

[47 FR 14124, Apr. 1, 1982, as amended at 52 
FR 28424, July 29, 1987; 58 FR 32577, June 10, 
1993; 64 FR 7740, Feb. 16, 1999] 

Subpart C [Reserved] 

Subpart D—How Does the 
Secretary Make a Grant? 

§ 660.30 How does the Secretary evalu-
ate an application? 

(a) The Secretary evaluates an appli-
cation for a research project, a study, 
or a survey on the basis of the criteria 
in §§ 660.31 and 660.32. The Secretary in-
forms applicants of the maximum pos-
sible score for each criterion in the ap-
plication package or in a notice pub-
lished in the FEDERAL REGISTER. 

(b) The Secretary evaluates an appli-
cation for the development of special-
ized instructional materials on the 
basis of the criteria in §§ 660.31 and 
660.33. The Secretary informs appli-
cants of the maximum possible score 
for each criterion in the application 
package or in a notice published in the 
FEDERAL REGISTER. 

(Authority: 20 U.S.C. 1125) 

[70 FR 13375, Mar. 21, 2005] 

§ 660.31 What selection criteria does 
the Secretary use for all applica-
tions for a grant? 

The Secretary evaluates an applica-
tion for a project under this program 
on the basis of the criteria in this sec-
tion. The Secretary informs applicants 
of the maximum possible score for each 
criterion in the application package or 
in a notice published in the FEDERAL 
REGISTER. 

(a) Plan of operation. (See 34 CFR 
655.31(a)) 

(b) Quality of key personnel. (See 34 
CFR 655.31(b)) 

(c) Budget and cost effectiveness. (See 
34 CFR 655.31(c)) 

(d) Evaluation plan. (See 34 CFR 
655.31(d)) 

(e) Adequacy of resources. (See 34 CFR 
655.31(e)) 

(Authority: 20 U.S.C. 1125) 

[47 FR 14124, Apr. 1, 1982, as amended at 58 
FR 32577, June 10, 1993; 70 FR 13376, Mar. 21, 
2005] 

§ 660.32 What additional selection cri-
teria does the Secretary use for an 
application for a research project, a 
survey, or a study? 

In addition to the criteria referred to 
in § 660.31, the Secretary evaluates an 
application for a research project, 
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study, or survey on the basis of the cri-
teria in this section. 

(a) Need for the project. The Secretary 
reviews each application for informa-
tion that shows— 

(1) A need for the proposed project in 
the field of study on which the project 
focuses; and 

(2) That the proposed project will 
provide information about the present 
and future needs of the United States 
for study in foreign language and other 
international fields. 

(b) Usefulness of expected results. The 
Secretary reviews each application for 
information that shows the extent to 
which the results of the proposed 
project are likely to be used by other 
research projects or programs with 
similar objectives. 

(c) Development of new knowledge. The 
Secretary reviews each application for 
information that shows that the extent 
to which the proposed project is likely 
to develop new knowledge that will 
contribute to the purposes of the Inter-
national Education Program author-
ized by part A of title VI of the HEA. 

(d) Formulation of problems and knowl-
edge of related research. The Secretary 
reviews each application for informa-
tion that shows that problems, ques-
tions, or hypotheses to be dealt with by 
the applicant— 

(1) Are well formulated; and 
(2) Reflect adequate knowledge of re-

lated research. 
(e) Specificity of statement of proce-

dures. The Secretary reviews each ap-
plication for the specificity and com-
pleteness of the statement of proce-
dures to be followed, including a dis-
cussion of such components as sam-
pling techniques, controls, data to be 
gathered, and statistical and other 
analyses to be undertaken. 

(f) Adequacy of methodology and scope 
of project. The Secretary reviews each 
application for information that 
shows— 

(1) The adequacy of the proposed 
teaching, testing, and research meth-
odology; and 

(2) The size, scope, and duration of 
the proposed project. 

(Authority: 20 U.S.C. 1125) 

[47 FR 14124, Apr. 1, 1982, as amended at 58 
FR 32577, June 10, 1993; 70 FR 13376, Mar. 21, 
2005] 

§ 660.33 What additional selection cri-
teria does the Secretary use for an 
application to develop specialized 
instructional materials? 

In addition to the criteria referred to 
in § 660.31, the Secretary evaluates an 
application to develop specialized in-
structional materials on the basis of 
the criteria in this section. 

(a) Need for the project. The Secretary 
reviews each application for informa-
tion that shows that— 

(1) The proposed materials are needed 
in the educational field of study on 
which the project focuses; and 

(2) The language or languages, the 
area, region, or country, or the issues 
or studies for which the materials are 
to be developed, are of sufficient pri-
ority and significance to the national 
interest to warrant financial support 
by the Federal Government. 

(b) Potential for the use of materials in 
other programs. The Secretary reviews 
each application for information that 
shows the extent to which the proposed 
materials may be used elsewhere in the 
United States. 

(c) Account of related materials. The 
Secretary reviews each application for 
information that shows that— 

(1) All existing related or similar ma-
terials have been accounted for and the 
critical commentary on their adequacy 
is appropriate and accurate; and 

(2) The proposed materials will not 
duplicate any existing adequate mate-
rials. 

(d) Likelihood of achieving results. The 
Secretary reviews each application for 
information that shows that the out-
lined methods and procedures for pre-
paring the materials are practicable 
and can be expected to produce the an-
ticipated results. 

(e) Expected contribution to other pro-
grams. The Secretary reviews each ap-
plication for information that shows 
the extent to which the proposed work 
may contribute significantly to 
strengthening, expanding, or improving 
programs of foreign language studies, 
area studies, or international studies 
in the United States. 

(f) Description of final form of mate-
rials. The Secretary reviews each appli-
cation for information that shows a 

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00384 Fmt 8010 Sfmt 8010 Y:\SGML\211134.XXX 211134



375 

Off. of Postsecondary Educ., Education § 661.1 

high degree of specificity in the de-
scription of the contents and final form 
of the proposed materials. 

(g) Provisions for pretesting and revi-
sion. The Secretary reviews each appli-
cation for information that shows that 
adequate provision has been made for— 

(1) Pretesting the proposed materials; 
and 

(2) If necessary, revising the proposed 
materials before publication. 

(Authority: 20 U.S.C. 1125) 

[47 FR 14124, Apr. 1, 1982, as amended at 58 
FR 32577, June 10, 1993; 70 FR 13376, Mar. 21, 
2005] 

§ 660.34 What priorities may the Sec-
retary establish? 

(a) The Secretary may each year se-
lect for funding from among the fol-
lowing priorities: 

(1) Categories of eligible projects de-
scribed in § 660.10. 

(2) Specific languages or regions for 
study or materials development; for ex-
ample, the Near or Middle East, South 
Asia, Southeast Asia, Eastern Europe, 
Inner Asia, the Far East, Africa or 
Latin America, or the languages of 
those regions. 

(3) Topics of research and studies; for 
example, language acquisition proc-
esses, methodology of foreign language 
instruction, foreign language perform-
ance testing, or assessments of re-
sources and needs. 

(4) Levels of education; for example, 
elementary, secondary, postsecondary 
or university-level education, or teach-
er education. 

(b) The Secretary announces any pri-
orities in the application notice pub-
lished in the FEDERAL REGISTER. 

(Authority: 20 U.S.C. 1126) 

[47 FR 14124, Apr. 1, 1982, as amended at 58 
FR 32577, June 10, 1993] 

Subpart E—What Conditions Must 
Be Met by a Grantee? 

§ 660.40 What are the limitations on al-
lowable costs? 

Funds awarded under this part may 
not be used for the training of students 
and teachers. 

(Authority: 20 U.S.C. 1125) 

PART 661—BUSINESS AND INTER-
NATIONAL EDUCATION PRO-
GRAM 

Subpart A—General 

Sec. 
661.1 What is the Business and International 

Education Program? 
661.2 Who is eligible to apply for a grant 

under the Business and International 
Education Program? 

661.3 What regulations apply? 
661.4 What definitions apply to the Business 

and International Education Program? 

Subpart B—What Kinds of Activities Does 
the Secretary Assist Under this Program? 

661.10 What activities does the Secretary 
assist under this program? 

Subpart C—How Does One Apply for a 
Grant? 

661.20 What must an application include? 

Subpart D—How Does the Secretary Make 
a Grant? 

661.30 How does the Secretary evaluate an 
application? 

661.31 What selection criteria does the Sec-
retary use? 

661.32 What priorities may the Secretary es-
tablish? 

Subpart E—What Conditions Must be Met 
by a Grantee? 

661.40 What are the matching requirements? 

AUTHORITY: 20 U.S.C. 1130–1130b, unless oth-
erwise noted. 

SOURCE: 49 FR 24362, June 12, 1984, unless 
otherwise noted. 

Subpart A—General 

§ 661.1 What is the Business and Inter-
national Education Program? 

The Business and International Edu-
cation Program is designed to promote 
linkages between institutions of higher 
education and American businesses en-
gaged in international economic activi-
ties. The purpose of each project as-
sisted under this part is both to en-
hance the international academic pro-
grams of institutions of higher edu-
cation, and to provide appropriate serv-
ices to the business community that 
will enable it to expand its capacity to 
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sell its goods and services outside the 
United States. 

(Authority: 20 U.S.C. 1130) 

§ 661.2 Who is eligible to apply for a 
grant under the Business and Inter-
national Education Program? 

Under this program the Secretary 
considers applications from institu-
tions of higher education that have en-
tered into agreements with business 
enterprises, trade organizations or as-
sociations engaged in international 
economic activity—or a combination 
or consortium of these enterprises, or-
ganizations or associations—for the 
purposes of pursuing the activities au-
thorized under this program. 

(Authority: 20 U.S.C. 1130a) 

§ 661.3 What regulations apply? 
The following regulations apply to 

this program: 
(a) The regulations in 34 CFR part 

655. 
(b) The regulations in this part 661. 

(Authority: 20 U.S.C. 1130–1130b) 

[58 FR 32577, June 10, 1993] 

§ 661.4 What definitions apply to the 
Business and International Edu-
cation Program? 

(a) Definitions in EDGAR. The fol-
lowing terms used in this part are de-
fined in 34 CFR part 77: 

Applicant 
Application 
Award 
Budget 
Contract 
EDGAR 
Equipment 
Facilities 
Fiscal Year 
Grant 
Grantee 
Nonprofit 
Profit 
Private 
Public 
Secretary 
Supplies 

(b) Definitions in 34 CFR part 655. The 
following terms used in this part are 
defined in 34 CFR part 655.4(b): 

Combinations of institutions 
Institution of higher education 

(Authority: 20 U.S.C. 1130–1130a) 

Subpart B—What Kinds of Activi-
ties Does the Secretary Assist 
Under This Program? 

§ 661.10 What activities does the Sec-
retary assist under this program? 

The activities that the Secretary 
may assist institutions of higher edu-
cation to conduct under this program, 
include but are not limited to— 

(a) Innovation and improvement of 
international education curricula to 
serve the needs of the business commu-
nity, including the development of new 
programs for nontraditional, mid-ca-
reer, or part-time students; 

(b) Development of programs to in-
form the public of increasing inter-
national economic interdependence and 
the role of American business within 
the international economic system; 

(c) Internationalization of curricula 
at junior and community colleges, and 
at undergraduate and graduate schools 
of business; 

(d) Development of area studies pro-
grams and interdisciplinary inter-
national programs; 

(e) Establishment of export edu-
cation programs through cooperative 
arrangements with regional and world 
trade centers and councils, and with bi-
lateral and multilateral trade associa-
tions; 

(f) Research for and development of 
teaching materials relating to inter-
national education, including language 
materials, and facilities appropriate to 
business-oriented students; 

(g) Establishment of student and fac-
ulty fellowships and internships for 
training and education in international 
business activities; 

(h) Development of opportunities for 
business and other professional school 
junior faculty to acquire or strengthen 
international skills and perspectives; 

(i) Development of research programs 
on issues of common interest to insti-
tutions of higher education and private 
sector organizations and associations 
engaged in or promoting international 
economic activity; 

(j) The establishment of internships 
overseas to enable foreign language 
students to develop their foreign lan-
guage skills and their knowledge of for-
eign cultures and societies; 
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(k) Establishing linkages overseas 
with institutions of higher education 
and organizations that contribute to 
the educational objectives of this pro-
gram; and 

(l) Summer institutes in inter-
national business, foreign area, and 
other international studies designed to 
carry out the purposes of this program. 

(Authority: 20 U.S.C. 1130–1130b) 

[49 FR 24362, June 12, 1984, as amended at 52 
FR 28426, July 29, 1987; 58 FR 32577, June 10, 
1993] 

Subpart C—How Does One Apply 
for a Grant 

§ 661.20 What must an application in-
clude? 

An institution that applies for a 
grant under this program shall include 
the following in its application: 

(a)(1) A copy of the agreement be-
tween the applicant and the other 
party or parties described in § 661.2 for 
the purpose of carrying out the activi-
ties for which the applicant seeks as-
sistance. 

(2) The agreement must be signed by 
all parties and it must describe the 
manner in which the business enter-
prise, trade association, or organiza-
tion will assist in carrying out the ac-
tivities proposed in the application. 

(b) An assurance that the applicant 
will use the funds to supplement and 
not to supplant activities conducted by 
the applicant. 

(Authority: 20 U.S.C. 1130a) 

Subpart D—How Does the 
Secretary Make a Grant? 

§ 661.30 How does the Secretary evalu-
ate an application? 

The Secretary evaluates an applica-
tion for a grant under this program on 
the basis of the criteria in § 661.31. The 
Secretary informs applicants of the 
maximum possible score for each cri-
terion in the application package or in 
a notice published in the FEDERAL REG-
ISTER. 

(Authority: 20 U.S.C. 1130a) 

[70 FR 13376, Mar. 21, 2005] 

§ 661.31 What selection criteria does 
the Secretary use? 

The Secretary evaluates an applica-
tion for a grant under this program on 
the basis of the criteria in this section. 

(a) Plan of operation. (See 34 CFR 
655.31(a).) 

(b) Qualifications of the key personnel. 
(See 34 CFR 655.31(b).) 

(c) Budget and cost effectiveness. (See 
34 CFR 655.31(c).) 

(d) Evaluation plan. (See 34 CFR 
655.31(d).) 

(e) Adequacy of resources. (See 34 CFR 
655.31(e).) 

(f) Need for the project. 

The Secretary reviews each application 
for information that shows the need for 
the project, and the extent to which 
the proposed project will promote link-
ages between institutions of higher 
education and the business community 
involved in international economic ac-
tivities. 

(Authority: 20 U.S.C. 1130a) 

[49 FR 24362, June 12, 1984, as amended at 70 
FR 13376, Mar. 21, 2005] 

§ 661.32 What priorities may the Sec-
retary establish? 

(a) The Secretary may each year es-
tablish priorities for funding from the 
activities described in § 661.10. 

(b) The Secretary announces any pri-
orities in the application notice pub-
lished in the FEDERAL REGISTER. 

(Authority: 20 U.S.C. 1130a) 

Subpart E—What Conditions Must 
be Met by a Grantee? 

§ 661.40 What are the matching re-
quirements? 

A grantee shall pay a minimum of 50 
percent of the cost of the project for 
each fiscal year. 

(Authority: 20 U.S.C. 1130a) 
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PART 662—FULBRIGHT-HAYS DOC-
TORAL DISSERTATION RESEARCH 
ABROAD FELLOWSHIP PRO-
GRAM 

Subpart A—General 

Sec. 
662.1 What is the Fulbright-Hays Doctoral 

Dissertation Research Abroad Fellowship 
Program? 

662.2 Who is eligible to receive an institu-
tional grant under this program? 

662.3 Who is eligible to receive a fellowship 
under this program? 

662.4 What is the amount of a fellowship? 
662.5 What is the duration of a fellowship? 
662.6 What regulations apply to this pro-

gram? 
662.7 What definitions apply to this pro-

gram? 

Subpart B—Applications 

662.10 How does an individual apply for a 
fellowship? 

662.11 What is the role of the institution in 
the application process? 

Subpart C—Selection of Fellows 

662.20 How is a Fulbright-Hays Doctoral 
Dissertation Research Abroad Fellow se-
lected? 

662.21 What criteria does the Secretary use 
to evaluate an application for a fellow-
ship? 

662.22 How does the J. William Fulbright 
Foreign Scholarship Board select fel-
lows? 

Subpart D—Post-award Requirements for 
Institutions 

662.30 What are an institution’s responsibil-
ities after the award of a grant? 

Subpart E—Post-award Requirements for 
Fellows 

662.41 What are a fellow’s responsibilities 
after the award of a fellowship? 

662.42 How may a fellowship be revoked? 

AUTHORITY: Section 102(b)(6) of the Mutual 
Educational and Cultural Exchange Act of 
1961 (Fulbright-Hays Act), 22 U.S.C. 
2452(b)(6), unless otherwise noted. 

SOURCE: 63 FR 46361, Aug. 31, 1998, unless 
otherwise noted. 

Subpart A—General 

§ 662.1 What is the Fulbright-Hays 
Doctoral Dissertation Research 
Abroad Fellowship Program? 

(a) The Fulbright-Hays Doctoral Dis-
sertation Research Abroad Fellowship 
Program is designed to contribute to 
the development and improvement of 
the study of modern foreign languages 
and area studies in the United States 
by providing opportunities for scholars 
to conduct research abroad. 

(b) Under the program, the Secretary 
awards fellowships, through institu-
tions of higher education, to doctoral 
candidates who propose to conduct dis-
sertation research abroad in modern 
foreign languages and area studies. 

(Authority: 22 U.S.C. 2452(b)(6)) 

§ 662.2 Who is eligible to receive an in-
stitutional grant under this pro-
gram? 

An institution of higher education is 
eligible to receive an institutional 
grant. 

(Authority: 22 U.S.C. 2452(b)(6), 2454(e)(1)) 

§ 662.3 Who is eligible to receive a fel-
lowship under this program? 

An individual is eligible to receive a 
fellowship if the individual— 

(a)(1) Is a citizen or national of the 
United States; or 

(2) Is a permanent resident of the 
United States; 

(b)(1) Is a graduate student in good 
standing at an institution of higher 
education; and 

(2) When the fellowship period begins, 
is admitted to candidacy in a doctoral 
degree program in modern foreign lan-
guages and area studies at that institu-
tion; 

(c) Is planning a teaching career in 
the United States upon completion of 
his or her doctoral program; and 

(d) Possesses sufficient foreign lan-
guage skills to carry out the disserta-
tion research project. 

(Authority: 22 U.S.C. 2452(b)(6), 2454(e)(1)) 

§ 662.4 What is the amount of a fellow-
ship? 

(a) The Secretary pays— 
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(1) Travel expenses to and from the 
residence of the fellow and the country 
or countries of research; 

(2) A maintenance stipend for the fel-
low and his or her dependents related 
to cost of living in the host country or 
countries; 

(3) An allowance for research-related 
expenses overseas, such as books, copy-
ing, tuition and affiliation fees, local 
travel, and other incidental expenses; 
and 

(4) Health and accident insurance 
premiums. 

(b) In addition, the Secretary may 
pay— 

(1) Emergency medical expenses not 
covered by health and accident insur-
ance; and 

(2) The costs of preparing and trans-
porting the remains of a fellow or de-
pendent who dies during the term of 
the fellowship to his or her former 
home. 

(c) The Secretary announces the 
amount of benefits expected to be 
available in an application notice pub-
lished in the FEDERAL REGISTER. 

(Authority: 22 U.S.C. 2452(b)(6), 2454(e) (1) and 
(2)) 

§ 662.5 What is the duration of a fel-
lowship? 

(a) A fellowship is for a period of not 
fewer than six nor more than twelve 
months. 

(b) A fellowship may not be renewed. 

(Authority: 22 U.S.C. 2452(b)(6)) 

§ 662.6 What regulations apply to this 
program? 

The following regulations apply to 
this program: 

(a) The regulations in this part 662; 
and 

(b) The Education Department Gen-
eral Administrative Regulations 
(EDGAR) (34 CFR parts 74, 75, 77, 81, 82, 
85, and 86). 

(Authority: 22 U.S.C. 2452(b)(6)) 

§ 662.7 What definitions apply to this 
program? 

(a) Definitions of the following terms 
as used in this part are contained in 34 
CFR part 77: 

Applicant 
Application 

Award 
EDGAR 
Fiscal year 
Grant 
Secretary 

(b) The definition of institution of 
higher education as used in this part is 
contained in 34 CFR 600.4. 

(c) The following definitions of other 
terms used in this part apply to this 
program: 

Area studies means a program of com-
prehensive study of the aspects of a so-
ciety or societies, including the study 
of their geography, history, culture, 
economy, politics, international rela-
tions, and languages. 

Binational commission means an edu-
cational and cultural commission es-
tablished, through an agreement be-
tween the United States and either a 
foreign government or an international 
organization, to carry out functions in 
connection with the program covered 
by this part. 

Dependent means any of the following 
individuals who accompany the recipi-
ent of a fellowship under this program 
to his or her training site for the entire 
fellowship period if the individual re-
ceives more than 50 percent of his or 
her support from the recipient during 
the fellowship period: 

(1) The recipient’s spouse. 
(2) The recipient’s or spouse’s chil-

dren who are unmarried and under age 
21. 

J. William Fulbright Foreign Scholar-
ship Board means the presidentially-ap-
pointed board that is responsible for 
supervision of the program covered by 
this part. 

(Authority: 22 U.S.C. 2452(b)(6), 2456) 

Subpart B—Applications 
§ 662.10 How does an individual apply 

for a fellowship? 
(a) An individual applies for a fellow-

ship by submitting an application to 
the Secretary through the institution 
of higher education in which the indi-
vidual is enrolled. 

(b) The applicant shall provide suffi-
cient information concerning his or her 
personal and academic background and 
proposed research project to enable the 
Secretary to determine whether the ap-
plicant— 
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(1) Is eligible to receive a fellowship 
under § 662.3; and 

(2) Should be selected to receive a fel-
lowship under subparts C and D of this 
part. 

(Authority: 22 U.S.C. 2452(b)(6)) 

§ 662.11 What is the role of the institu-
tion in the application process? 

An institution of higher education 
that participates in this program is re-
sponsible for— 

(a) Making fellowship application 
materials available to its students; 

(b) Accepting and screening applica-
tions in accordance with its own tech-
nical and academic criteria; and 

(c) Forwarding screened applications 
to the Secretary and requesting an in-
stitutional grant. 

(Authority: 22 U.S.C. 2452(b)(6), 2454(e)(1)) 

Subpart C—Selection of Fellows 

§ 662.20 How is a Fulbright-Hays Doc-
toral Dissertation Research Abroad 
Fellow selected? 

(a) The Secretary considers applica-
tions for fellowships under this pro-
gram that have been screened and sub-
mitted by eligible institutions. The 
Secretary evaluates these applications 
on the basis of the criteria in § 662.21. 

(b) The Secretary does not consider 
applications to carry out research in a 
country in which the United States has 
no diplomatic representation. 

(c) In evaluating applications, the 
Secretary obtains the advice of panels 
of United States academic specialists 
in modern foreign languages and area 
studies. 

(d) The Secretary gives preference to 
applicants who have served in the 
armed services of the United States if 
their applications are equivalent to 
those of other applicants on the basis 
of the criteria in § 662.21. 

(e) The Secretary considers informa-
tion on budget, political sensitivity, 
and feasibility from binational com-
missions or United States diplomatic 
missions, or both, in the proposed 
country or countries of research. 

(f) The Secretary presents rec-
ommendations for recipients of fellow-
ships to the J. William Fulbright For-
eign Scholarship Board, which reviews 

the recommendations and approves re-
cipients. 

(Authority: 22 U.S.C. 2452(b)(6), 2456) 

§ 662.21 What criteria does the Sec-
retary use to evaluate an applica-
tion for a fellowship? 

(a) General. The Secretary evaluates 
an application for a fellowship on the 
basis of the criteria in this section. The 
Secretary informs applicants of the 
maximum possible score for each cri-
terion in the application package or in 
a notice published in the FEDERAL REG-
ISTER. 

(b) Quality of proposed project. The 
Secretary reviews each application to 
determine the quality of the research 
project proposed by the applicant. The 
Secretary considers— 

(1) The statement of the major 
hypotheses to be tested or questions to 
be examined, and the description and 
justification of the research methods 
to be used; 

(2) The relationship of the research 
to the literature on the topic and to 
major theoretical issues in the field, 
and the project’s originality and im-
portance in terms of the concerns of 
the discipline; 

(3) The preliminary research already 
completed in the United States and 
overseas or plans for such research 
prior to going overseas, and the kinds, 
quality and availability of data for the 
research in the host country or coun-
tries; 

(4) The justification for overseas field 
research and preparations to establish 
appropriate and sufficient research 
contacts and affiliations abroad; 

(5) The applicant’s plans to share the 
results of the research in progress and 
a copy of the dissertation with scholars 
and officials of the host country or 
countries; and 

(6) The guidance and supervision of 
the dissertation advisor or committee 
at all stages of the project, including 
guidance in developing the project, un-
derstanding research conditions 
abroad, and acquainting the applicant 
with research in the field. 

(c) Qualifications of the applicant. The 
Secretary reviews each application to 
determine the qualifications of the ap-
plicant. The Secretary considers— 

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00390 Fmt 8010 Sfmt 8010 Y:\SGML\211134.XXX 211134



381 

Off. of Postsecondary Educ., Education § 662.42 

(1) The overall strength of the appli-
cant’s graduate academic record; 

(2) The extent to which the appli-
cant’s academic record demonstrates 
strength in area studies relevant to the 
proposed project; 

(3) The applicant’s proficiency in one 
or more of the languages (other than 
English and the applicant’s native lan-
guage) of the country or countries of 
research, and the specific measures to 
be taken to overcome any anticipated 
language barriers; and 

(4) The applicant’s ability to conduct 
research in a foreign cultural context, 
as evidenced by the applicant’s ref-
erences or previous overseas experi-
ence, or both. 

(d) Priorities. (1) The Secretary deter-
mines the extent to which the applica-
tion responds to any priority that the 
Secretary establishes for the selection 
of fellows in any fiscal year. The Sec-
retary announces any priorities in an 
application notice published in the 
FEDERAL REGISTER. 

(2) Priorities may relate to certain 
world areas, countries, academic dis-
ciplines, languages, topics, or combina-
tions of any of these categories. For ex-
ample, the Secretary may establish a 
priority for— 

(i) A specific geographic area or 
country, such as the Caribbean or Po-
land; 

(ii) An academic discipline, such as 
economics or political science; 

(iii) A language, such as Tajik or In-
donesian; or 

(iv) A topic, such as public health 
issues or the environment. 

(Approved by the Office of Management and 
Budget under control number 1840–0005) 

(Authority: 22 U.S.C. 2452(b)(6), 2456(a)(2)) 

[63 FR 46361, Aug. 31, 1998, as amended at 70 
FR 13376, Mar. 21, 2005] 

§ 662.22 How does the J. William Ful-
bright Foreign Scholarship Board 
select fellows? 

(a) The J. William Fulbright Foreign 
Scholarship Board selects fellows on 
the basis of the Secretary’s rec-
ommendations and the information de-
scribed in § 662.20(e) from binational 
commissions or United States diplo-
matic missions. 

(b) No applicant for a fellowship may 
be awarded more than one graduate fel-

lowship under the Fulbright-Hays Act 
from appropriations for a given fiscal 
year. 

(Authority: 22 U.S.C. 2452(b)(6), 2456(a)(1)) 

Subpart D—Post-award 
Requirements for Institutions 

§ 662.30 What are an institution’s re-
sponsibilities after the award of a 
grant? 

(a) An institution to which the Sec-
retary awards a grant under this part 
is responsible for administering the 
grant in accordance with the regula-
tions described in § 662.6. 

(b) The institution is responsible for 
processing individual applications for 
fellowships in accordance with proce-
dures described in § 662.11. 

(c) The institution is responsible for 
disbursing funds in accordance with 
procedures described in § 662.4. 

(d) The Secretary awards the institu-
tion an administrative allowance of 
$100 for each fellowship listed in the 
grant award document. 

(Authority: 22 U.S.C. 2452(b)(6), 2454(e)(1)) 

Subpart E—Post-award 
Requirements for Fellows 

§ 662.41 What are a fellow’s respon-
sibilities after the award of a fel-
lowship? 

As a condition of retaining a fellow-
ship, a fellow shall— 

(a) Maintain satisfactory progress in 
the conduct of his or her research; 

(b) Devote full time to research on 
the approved topic; 

(c) Not engage in unauthorized in-
come-producing activities during the 
period of the fellowship; and 

(d) Remain a student in good stand-
ing with the grantee institution during 
the period of the fellowship. 

(Authority: 22 U.S.C. 2452(b)(6)) 

§ 662.42 How may a fellowship be re-
voked? 

(a) The fellowship may be revoked 
only by the J. William Fulbright For-
eign Scholarship Board upon the rec-
ommendation of the Secretary. 

(b) The Secretary may recommend a 
revocation of a fellowship on the basis 
of— 
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(1) The fellow’s failure to meet any of 
the conditions in § 662.41; or 

(2) Any violation of the standards of 
conduct adopted by the J. William Ful-
bright Foreign Scholarship Board. 

(Authority: 22 U.S.C. 2452(b)(6), 2456, and Pol-
icy Statements of the J. William Fulbright 
Foreign Scholarship Board, 1990) 

PART 663—FULBRIGHT-HAYS FAC-
ULTY RESEARCH ABROAD FEL-
LOWSHIP PROGRAM 

Subpart A—General 

Sec. 
663.1 What is the Fulbright-Hays Faculty 

Research Abroad Fellowship Program? 
663.2 Who is eligible to receive an institu-

tional grant under this program? 
663.3 Who is eligible to receive a fellowship 

under this program? 
663.4 What is the amount of a fellowship? 
663.5 What is the duration of a fellowship? 
663.6 What regulations apply to this pro-

gram? 
663.7 What definitions apply to this pro-

gram? 

Subpart B—Applications 

663.10 How does an individual apply for a 
fellowship? 

663.11 What is the role of the institution in 
the application process? 

Subpart C—Selection of Fellows 

663.20 How is a Fulbright-Hays Faculty Re-
search Abroad Fellow selected? 

663.21 What criteria does the Secretary use 
to evaluate an application for a fellow-
ship? 

663.22 How does the J. William Fulbright 
Foreign Scholarship Board select fel-
lows? 

Subpart D—Post-award Requirements for 
Institutions 

663.30 What are an institution’s responsibil-
ities after the award of a grant? 

Subpart E—Post-award Requirements for 
Fellows 

663.41 What are a fellow’s responsibilities 
after the award of a fellowship? 

663.42 How may a fellowship be revoked? 

AUTHORITY: Sec. 102(b)(6) of the Mutual 
Educational and Cultural Exchange Act of 
1961 (Fulbright-Hays Act), 22 U.S.C. 
2452(b)(6), unless otherwise noted. 

SOURCE: 63 FR 46363, Aug. 31, 1998, unless 
otherwise noted. 

Subpart A—General 

§ 663.1 What is the Fulbright-Hays Fac-
ulty Research Abroad Fellowship 
Program? 

(a) The Fulbright-Hays Faculty Re-
search Abroad Program is designed to 
contribute to the development and im-
provement of modern foreign language 
and area studies in the United States 
by providing opportunities for scholars 
to conduct research abroad. 

(b) Under the program, the Secretary 
awards fellowships, through institu-
tions of higher education, to faculty 
members who propose to conduct re-
search abroad in modern foreign lan-
guages and area studies to improve 
their skill in languages and knowledge 
of the culture of the people of these 
countries. 

(Authority: 22 U.S.C. 2452(b)(6)) 

§ 663.2 Who is eligible to receive an in-
stitutional grant under this pro-
gram? 

An institution of higher education is 
eligible to receive an institutional 
grant. 

(Authority: 22 U.S.C. 2452(b)(6), 2454(e)(1)) 

§ 663.3 Who is eligible to receive a fel-
lowship under this program? 

An individual is eligible to receive a 
fellowship if the individual— 

(a)(1) Is a citizen or national of the 
United States; or 

(2) Is a permanent resident of the 
United States; 

(b) Is employed by an institution of 
higher education; 

(c) Has been engaged in teaching rel-
evant to his or her foreign language or 
area studies specialization for the two 
years immediately preceding the date 
of the award; 

(d) Proposes research relevant to his 
or her modern foreign language or area 
specialization which is not dissertation 
research for a doctoral degree; and 

(e) Possesses sufficient foreign lan-
guage skills to carry out the research 
project. 

(Authority: 22 U.S.C. 2452(b)(6), 2454(e)(1)) 
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§ 663.4 What is the amount of a fellow-
ship? 

(a) The Secretary pays— 
(1) Travel expenses to and from the 

residence of the fellow and the country 
or countries of research; 

(2) A maintenance stipend for the fel-
low related to his or her academic year 
salary; and 

(3) An allowance for research-related 
expenses overseas, such as books, copy-
ing, tuition and affiliation fees, local 
travel, and other incidental expenses. 

(b) The Secretary may pay— 
(1) Emergency medical expenses not 

covered by the faculty member’s health 
and accident insurance; and 

(2) The costs of preparing and trans-
porting the remains of a fellow or de-
pendent who dies during the term of 
the fellowship to his or her former 
home. 

(c) The Secretary announces the 
amount of benefits expected to be 
available in an application notice pub-
lished in the FEDERAL REGISTER. 

(Authority: 22 U.S.C. 2452(b)(6), 2454(e) (1) and 
(2)) 

§ 663.5 What is the duration of a fel-
lowship? 

(a) A fellowship is for a period of not 
fewer than three nor more than twelve 
months. 

(b) A fellowship may not be renewed. 

(Authority: 22 U.S.C. 2452(b)(6)) 

§ 663.6 What regulations apply to this 
program? 

The following regulations apply to 
this program: 

(a) The regulations in this part 663; 
and 

(b) The Education Department Gen-
eral Administrative Regulations 
(EDGAR) (34 CFR parts 74, 75, 77, 81, 82, 
85, and 86). 

(Authority: 22 U.S.C. 2452(b)(6)) 

§ 663.7 What definitions apply to this 
program? 

(a) Definitions of the following terms 
as used in this part are contained in 34 
CFR part 77: 

Applicant 
Application 
Award 
EDGAR 

Fiscal year 
Grant 
Secretary 

(b) The definition of institution of 
higher education as used in this part is 
contained in 34 CFR 600.4. 

(c) The following definitions of other 
terms used in this part apply to this 
program: 

Area studies means a program of com-
prehensive study of the aspects of a so-
ciety or societies, including the study 
of their geography, history, culture, 
economy, politics, international rela-
tions, and languages. 

Binational commission means an edu-
cational and cultural commission es-
tablished, through an agreement be-
tween the United States and either a 
foreign government or an international 
organization, to carry out functions in 
connection with the program covered 
by this part. 

Dependent means any of the following 
individuals who accompany the recipi-
ent of a fellowship under this program 
to his or her training site for the entire 
fellowship period if the individual re-
ceives more than 50 percent of his or 
her support from the recipient during 
the fellowship period: 

(1) The recipient’s spouse. 
(2) The recipient’s or spouse’s chil-

dren who are unmarried and under age 
21. 

J. William Fulbright Foreign Scholar-
ship Board means the presidentially-ap-
pointed board that is responsible for 
supervision of the program covered by 
this part. 

(Authority: 22 U.S.C. 2452(b)(6), 2456) 

Subpart B—Applications 
§ 663.10 How does an individual apply 

for a fellowship? 
(a) An individual applies for a fellow-

ship by submitting an application to 
the Secretary through the institution 
of higher education at which the indi-
vidual is employed. 

(b) The applicant shall provide suffi-
cient information concerning his or her 
personal and academic background and 
proposed research project to enable the 
Secretary to determine whether the ap-
plicant— 

(1) Is eligible to receive a fellowship 
under § 663.3; and 
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(2) Should be selected to receive a fel-
lowship under subparts C and D of this 
part. 

(Authority: 22 U.S.C. 2452(b)(6)) 

§ 663.11 What is the role of the institu-
tion in the application process? 

An institution of higher education 
that participates in this program is re-
sponsible for— 

(a) Making fellowship application 
materials available to its faculty; 

(b) Accepting and screening applica-
tions in accordance with its own tech-
nical and academic criteria; and 

(c) Forwarding screened applications 
to the Secretary through a request for 
an institutional grant. 

(Authority: 22 U.S.C. 2452(b)(6), 2454(e)(1)) 

Subpart C—Selection of Fellows 

§ 663.20 How is a Fulbright-Hays Fac-
ulty Research Abroad Fellow se-
lected? 

(a) The Secretary considers applica-
tions for fellowships under this pro-
gram that have been screened and sub-
mitted by eligible institutions. The 
Secretary evaluates these applications 
on the basis of the criteria in § 663.21. 

(b) The Secretary does not consider 
applications to carry out research in a 
country in which the United States has 
no diplomatic representation. 

(c) In evaluating applications, the 
Secretary obtains the advice of panels 
of United States academic specialists 
in modern foreign languages and area 
studies. 

(d) The Secretary gives preference to 
applicants who have served in the 
armed services of the United States if 
their applications are equivalent to 
those of other applicants on the basis 
of the criteria in § 663.21. 

(e) The Secretary considers informa-
tion on budget, political sensitivity, 
and feasibility from binational com-
missions or United States diplomatic 
missions, or both, in the proposed 
country or countries of research. 

(f) The Secretary presents rec-
ommendations for recipients of fellow-
ships to the J. William Fulbright For-
eign Scholarship Board, which reviews 

the recommendations and approves re-
cipients. 

(Authority: 22 U.S.C. 2452(b)(6), 2456) 

§ 663.21 What criteria does the Sec-
retary use to evaluate an applica-
tion for a fellowship? 

(a) General. The Secretary evaluates 
an application for a fellowship on the 
basis of the criteria in this section. The 
Secretary informs applicants of the 
maximum possible score for each cri-
terion in the application package or in 
a notice published in the FEDERAL REG-
ISTER. 

(b) Quality of proposed project. The 
Secretary reviews each application to 
determine the quality of the research 
project proposed by the applicant. The 
Secretary considers— 

(1) The statement of the major 
hypotheses to be tested or questions to 
be examined, and the description and 
justification of the research methods 
to be used; 

(2) The relationship of the research 
to the literature on the topic and to 
major theoretical issues in the field, 
and the project’s importance in terms 
of the concerns of the discipline; 

(3) The preliminary research already 
completed or plans for research prior 
to going overseas, and the kinds, qual-
ity and availability of data for the re-
search in the host country or coun-
tries; 

(4) The justification for overseas field 
research, and preparations to establish 
appropriate and sufficient research 
contacts and affiliations abroad; 

(5) The applicant’s plans to share the 
results of the research in progress with 
scholars and officials of the host coun-
try or countries and the American 
scholarly community; and 

(6) The objectives of the project re-
garding the sponsoring institution’s 
plans for developing or strengthening, 
or both, curricula in modern foreign 
languages and area studies. 

(c) Qualifications of the applicant. The 
Secretary reviews each application to 
determine the qualifications of the ap-
plicant. The Secretary considers— 

(1) The overall strength of applicant’s 
academic record (teaching, research, 
contributions, professional association 
activities); 
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(2) The applicant’s excellence as a 
teacher or researcher, or both, in his or 
her area or areas of specialization; 

(3) The applicant’s proficiency in one 
or more of the languages (other than 
English and the applicant’s native lan-
guage), of the country or countries of 
research, and the specific measures to 
be taken to overcome any anticipated 
language barriers; and 

(4) The applicant’s ability to conduct 
research in a foreign cultural context, 
as evidenced by the applicant’s pre-
vious overseas experience, or docu-
mentation provided by the sponsoring 
institution, or both. 

(d) Priorities. (1) The Secretary deter-
mines the extent to which the applica-
tion responds to any priority that the 
Secretary establishes for the selection 
of fellows in any fiscal year. The Sec-
retary announces any priorities in an 
application notice published in the 
FEDERAL REGISTER. 

(2) Priorities may relate to certain 
world areas, countries, academic dis-
ciplines, languages, topics, or combina-
tions of any of these categories. For ex-
ample, the Secretary may establish a 
priority for— 

(i) A specific geographic area or 
country, such as East Asia or Latvia; 

(ii) An academic discipline, such as 
history or political science; 

(iii) A language, such as Hausa or 
Telegu; or 

(iv) A topic, such as religious fun-
damentalism or migration. 

(Approved by the Office of Management and 
Budget under control number 1840–0005) 

(Authority: 22 U.S.C. 2452(b)(6), 2456(a)(2)) 

[63 FR 46363, Aug. 31, 1998, as amended at 70 
FR 13376, Mar. 21, 2005] 

§ 663.22 How does the J. William Ful-
bright Foreign Scholarship Board 
select fellows? 

The J. William Fulbright Foreign 
Scholarship Board selects fellows on 
the basis of the Secretary’s rec-
ommendations and the information de-
scribed in § 663.20(e) from binational 
commissions or United States diplo-
matic missions. 

(Authority: 22 U.S.C. 2452(b)(6), 2456(a)(1)) 

Subpart D—Post-award 
Requirements for Institutions 

§ 663.30 What are an institution’s re-
sponsibilities after the award of a 
grant? 

(a) An institution to which the Sec-
retary awards a grant under this part 
is responsible for administering the 
grant in accordance with the regula-
tions described in § 663.6. 

(b) The institution is responsible for 
processing individual applications for 
fellowships in accordance with proce-
dures described in § 663.11. 

(c) The institution is responsible for 
disbursing funds in accordance with 
procedures described in § 663.4. 

(d) The Secretary awards the institu-
tion an administrative allowance of 
$100 for each fellowship listed in the 
grant award document. 

(Authority: 22 U.S.C. 2452(b)(6), 2454(e)(1)) 

Subpart E—Post-award 
Requirements for Fellows 

§ 663.41 What are a fellow’s respon-
sibilities after the award of a fel-
lowship? 

As a condition of retaining a fellow-
ship, a fellow shall— 

(a) Maintain satisfactory progress in 
the conduct of his or her research; 

(b) Devote full time to research on 
the approved topic; 

(c) Not engage in unauthorized in-
come-producing activities during the 
period of the fellowship; and 

(d) Remain employed by the grantee 
institution during the period of the fel-
lowship. 

(Authority: 22 U.S.C. 2452(b)(6)) 

§ 663.42 How may a fellowship be re-
voked? 

(a) The fellowship may be revoked 
only by the J. William Fulbright For-
eign Scholarship Board upon the rec-
ommendation of the Secretary. 

(b) The Secretary may recommend a 
revocation of a fellowship on the basis 
of— 

(1) The fellow’s failure to meet any of 
the conditions in § 663.41; or 
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(2) Any violation of the standards of 
conduct adopted by the J. William Ful-
bright Foreign Scholarship Board. 

(Authority: 22 U.S.C. 2452(b)(6), 2456, and Pol-
icy Statements of the J. William Fulbright 
Foreign Scholarship Board, 1990) 

PART 664—FULBRIGHT-HAYS 
GROUP PROJECTS ABROAD PRO-
GRAM 

Subpart A—General 

Sec. 
664.1 What is the Fulbright-Hays Group 

Projects Abroad Program? 
664.2 Who is eligible to apply for assistance 

under the Fulbright-Hays Group Projects 
Abroad Program? 

664.3 Who is eligible to participate in 
projects funded under the Fulbright-Hays 
Group Projects Abroad Program? 

664.4 What regulations apply to the Ful-
bright-Hays Group Projects Abroad Pro-
gram? 

664.5 What definitions apply to the Ful-
bright-Hays Group Projects Abroad Pro-
gram? 

Subpart B—What Kinds of Projects Does the 
Secretary Assist Under This Program? 

664.10 What kinds of projects does the Sec-
retary assist? 

664.11 What is a short-term seminar 
project? 

664.12 What is a curriculum development 
project? 

664.13 What is a group research or study 
project? 

664.14 What is an advanced overseas inten-
sive language training project? 

Subpart C—How Does the Secretary Make 
a Grant? 

664.30 How does the Secretary evaluate an 
application? 

664.31 What selection criteria does the Sec-
retary use? 

664.32 What priorities may the Secretary es-
tablish? 

664.33 What costs does the Secretary pay? 

Subpart D—What Conditions Must Be Met 
by a Grantee? 

664.40 Can participation in a Fulbright-Hays 
Group Projects Abroad be terminated? 

AUTHORITY: 22 U.S.C. 2452(b)(6), unless oth-
erwise noted. 

SOURCE: 63 FR 46366, Aug. 31, 1998, unless 
otherwise noted. 

Subpart A—General 

§ 664.1 What is the Fulbright-Hays 
Group Projects Abroad Program? 

(a) The Fulbright-Hays Group 
Projects Abroad Program is designed 
to contribute to the development and 
improvement of the study of modern 
foreign languages and area studies in 
the United States by providing oppor-
tunities for teachers, students, and fac-
ulty to study in foreign countries. 

(b) Under the program, the Secretary 
awards grants to eligible institutions, 
departments, and organizations to con-
duct overseas group projects in re-
search, training, and curriculum devel-
opment. 

(Authority: 22 U.S.C. 2452(b)(6)) 

§ 664.2 Who is eligible to apply for as-
sistance under the Fulbright-Hays 
Group Projects Abroad Program? 

The following are eligible to apply 
for assistance under this part: 

(a) Institutions of higher education; 
(b) State departments of education; 
(c) Private non-profit educational or-

ganizations; and 
(d) Consortia of institutions, depart-

ments, and organizations described in 
paragraphs (a), (b), or (c) of this sec-
tion. 

(Authority: 22 U.S.C. 2452(b)(6)) 

§ 664.3 Who is eligible to participate in 
projects funded under the Ful-
bright-Hays Group Projects Abroad 
Program? 

An individual is eligible to partici-
pate in a Fulbright-Hays Group 
Projects Abroad, if the individual— 
(a)(1) Is a citizen or national of the 
United States; or 

(2) Is a permanent resident of the 
United States; and 

(b)(1) Is a faculty member who teach-
es modern foreign languages or area 
studies in an institution of higher edu-
cation; 

(2) Is a teacher in an elementary or 
secondary school; 

(3) Is an experienced education ad-
ministrator responsible for planning, 
conducting, or supervising programs in 
modern foreign languages or area stud-
ies at the elementary, secondary, or 
postsecondary level; or 
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(4) Is a graduate student, or a junior 
or senior in an institution of higher 
education, who plans a teaching career 
in modern foreign languages or area 
studies. 

(Authority: 22 U.S.C. 2452(b)(6)) 

§ 664.4 What regulations apply to the 
Fulbright-Hays Group Projects 
Abroad Program? 

The following regulations apply to 
this program: 

(a) The regulations in this part 664; 
and 

(b) The Education Department Gen-
eral Administrative Regulations 
(EDGAR) (34 CFR parts 74, 75, 77, 80, 81, 
82, 85, and 86). 

(Authority: 22 U.S.C. 2452(b)(6), 2454(e)(1), 
2456(a)(2)) 

§ 664.5 What definitions apply to the 
Fulbright-Hays Group Projects 
Abroad Program? 

(a) Definitions in EDGAR. The fol-
lowing terms used in this part are de-
fined in 34 CFR part 77: 

Applicant 
Application 
Award 
EDGAR 
Equipment 
Facilities 
Grant 
Grantee 
Nonprofit 
Project 
Private 
Public 
Secretary 
State 
State educational agency 
Supplies 

(Authority: 22 U.S.C. 2452(b)(6)) 

(b) Definitions that apply to this pro-
gram: The following definitions apply 
to the Fulbright-Hays Group Projects 
Abroad Program: 

Area studies means a program of com-
prehensive study of the aspects of a so-
ciety or societies, including the study 
of their geography, history, culture, 
economy, politics, international rela-
tions, and languages. 

Binational commission means an edu-
cational and cultural commission es-
tablished, through an agreement be-
tween the United States and either a 
foreign government or an international 

organization, to carry out functions in 
connection with the program covered 
by this part. 

Institution of higher education means 
an educational institution in any State 
that— 

(1) Admits as regular students only 
persons having a certificate of gradua-
tion from a school providing secondary 
education, or the recognized equivalent 
of such a certificate; 

(2) Is legally authorized within such 
State to provide a program of edu-
cation beyond secondary education; 

(3) Provides an educational program 
for which it awards a bachelor’s degree 
or provides not less than a two-year 
program which is acceptable for full 
credit toward such a degree; 

(4) Is a public or other nonprofit in-
stitution; and 

(5) Is accredited by a nationally rec-
ognized accrediting agency or associa-
tion. 

J. William Fulbright Foreign Scholar-
ship Board means the presidentially ap-
pointed board that is responsible for 
supervision of the program covered by 
this part. 

(Authority: 22 U.S.C. 2452(b)(6), 2456) 

Subpart B—What Kinds of Projects 
Does the Secretary Assist 
Under This Program? 

§ 664.10 What kinds of projects does 
the Secretary assist? 

The Secretary assists projects de-
signed to develop or improve programs 
in modern foreign language or area 
studies at the elementary, secondary, 
or postsecondary level by supporting 
overseas projects in research, training, 
and curriculum development by groups 
of individuals engaged in a common en-
deavor. Projects may include, as de-
scribed in §§ 664.11 through 664.14, short- 
term seminars, curriculum develop-
ment teams, group research or study, 
and advanced intensive language pro-
grams. 

(Authority: 22 U.S.C. 2452(b)(6)) 

§ 664.11 What is a short-term seminar 
project? 

A short-term seminar project is— 
(a) Designed to help integrate inter-

national studies into an institution’s 
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or school system’s general curriculum; 
and 

(b) Normally four to six weeks in 
length and focuses on a particular as-
pect of area study, such as, for exam-
ple, the culture of the area or a portion 
of the culture. 

(Authority: 22 U.S.C. 2452(b)(6)) 

§ 664.12 What is a curriculum develop-
ment project? 

(a) A curriculum development 
project— 

(1) Is designed to permit faculty and 
administrators in institutions of high-
er education and elementary and sec-
ondary schools, and administrators in 
State departments of education the op-
portunity to spend generally from four 
to eight weeks in a foreign country ac-
quiring resource materials for cur-
riculum development in modern for-
eign language and area studies; and 

(2) Must provide for the systematic 
use and dissemination in the United 
States of the acquired materials. 

(b) For the purpose of this section, 
resource materials include artifacts, 
books, documents, educational films, 
museum reproductions, recordings, and 
other instructional material. 

(Authority: 22 U.S.C. 2452(b)(6)) 

§ 664.13 What is a group research or 
study project? 

(a)(1) A group research or study 
project is designed to permit a group of 
faculty of an institution of higher edu-
cation and graduate and undergraduate 
students to undertake research or 
study in a foreign country. 

(2) The period of research or study in 
a foreign country is generally from 
three to twelve months. 

(b) As a prerequisite to participating 
in a research or training project, par-
ticipants— 

(1) Must possess the requisite lan-
guage proficiency to conduct the re-
search or study, and disciplinary com-
petence in their area of research; and 

(2) In a project of a semester or 
longer, shall have completed, at a min-
imum, one semester of intensive lan-
guage training and one course in area 
studies relevant to the projects. 

(Authority: 22 U.S.C. 2452(b)(6)) 

§ 664.14 What is an advanced overseas 
intensive language training 
project? 

(a)(1) An advanced overseas intensive 
language project is designed to take 
advantage of the opportunities present 
in the foreign country that are not 
present in the United States when pro-
viding intensive advanced foreign lan-
guage training. 

(2) Project activities may be carried 
out during a full year, an academic 
year, a semester, a trimester, a quar-
ter, or a summer. 

(3) Generally, language training must 
be given at the advanced level, i.e., at 
the level equivalent to that provided to 
students who have successfully com-
pleted two academic years of language 
training. 

(4) The language to be studied must 
be indigenous to the host country and 
maximum use must be made of local 
institutions and personnel. 

(b) Generally, participants in 
projects under this program must have 
successfully completed at least two 
academic years of training in the lan-
guage to be studied. 

(Authority: 22 U.S.C. 2452(b)(6)) 

Subpart C—How Does the 
Secretary Make a Grant? 

§ 664.30 How does the Secretary evalu-
ate an application? 

(a) The Secretary evaluates an appli-
cation for a Group Project Abroad on 
the basis of the criteria in § 664.31. The 
Secretary informs applicants of the 
maximum possible score for each cri-
terion in the application package or in 
a notice published in the FEDERAL REG-
ISTER. 

(b) All selections by the Secretary 
are subject to review and final approval 
by the J. William Fulbright Foreign 
Scholarship Board. 

(c) The Secretary does not rec-
ommend a project to the J. William 
Fulbright Foreign Scholarship Board if 
the applicant proposes to carry it out 
in a country in which the United 
States does not have diplomatic rep-
resentation. 

(Authority: 22 U.S.C. 2452(b)(6), 2456) 

[63 FR 46366, Aug. 31, 1998, as amended at 70 
FR 13376, Mar. 21, 2005] 
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§ 664.31 What selection criteria does 
the Secretary use? 

The Secretary uses the criteria in 
this section to evaluate applications 
for the purpose of recommending to the 
J. William Fulbright Foreign Scholar-
ship Board Group Projects Abroad for 
funding under this part. 

(a) Plan of operation. (1) The Sec-
retary reviews each application for in-
formation to determine the quality of 
the plan of operation for the project. 

(2) The Secretary looks for informa-
tion that shows— 

(i) High quality in the design of the 
project; 

(ii) An effective plan of management 
that insures proper and efficient ad-
ministration of the project; 

(iii) A clear description of how the 
objectives of the project relate to the 
purpose of the program; 

(iv) The way the applicant plans to 
use its resources and personnel to 
achieve each objective; and 

(v) A clear description of how the ap-
plicant will ensure that project partici-
pants who are otherwise eligible to par-
ticipate are selected without regard to 
race, color, national origin, gender, 
age, or handicapping condition. 

(b) Quality of key personnel. (1) The 
Secretary reviews each application for 
information to determine the quality 
of key personnel the applicant plans to 
use on the project. 

(2) The Secretary looks for informa-
tion that shows— 

(i) The qualifications of the project 
director; 

(ii) The qualifications of each of the 
other key personnel to be used in the 
project; 

(iii) The time that each person re-
ferred to in paragraphs (b)(2)(i) and (ii) 
of this section will commit to the 
project; and 

(iv) The extent to which the appli-
cant, as part of its nondiscriminatory 
employment practices, will ensure that 
its personnel are selected for employ-
ment without regard to race, color, na-
tional origin, gender, age, or handi-
capping condition. 

(3) To determine the qualifications of 
a person, the Secretary considers evi-
dence of past experience and training 
in fields related to the objectives of the 

project as well as other information 
that the applicant provides. 

(c) Budget and cost effectiveness. (1) 
The Secretary reviews each application 
for information that shows that the 
project has an adequate budget and is 
cost effective. 

(2) The Secretary looks for informa-
tion that shows— 

(i) The budget for the project is ade-
quate to support the project activities; 
and 

(ii) Costs are reasonable in relation 
to the objectives of the project. 

(d) Evaluation plan. (1) The Secretary 
reviews each application for informa-
tion that shows the quality of the eval-
uation plan for the project. 

(2) The Secretary looks for informa-
tion that shows that the methods of 
evaluation are appropriate for the 
project and, to the extent possible, are 
objective and produce data that are 
quantifiable. 

(e) Adequacy of resources. (1) The Sec-
retary reviews each application for in-
formation that shows that the appli-
cant plans to devote adequate re-
sources to the project. 

(2) The Secretary looks for informa-
tion that shows that the facilities, 
equipment, and supplies that the appli-
cant plans to use are adequate. 

(f) Specific program criteria. (1) In addi-
tion to the general selection criteria 
contained in this section, the Sec-
retary reviews each application for in-
formation that shows that the project 
meets the specific program criteria. 

(2) The Secretary looks for informa-
tion that shows— 

(i) The potential impact of the 
project on the development of the 
study of modern foreign languages and 
area studies in American education. 

(ii) The project’s relevance to the ap-
plicant’s educational goals and its rela-
tionship to its program development in 
modern foreign languages and area 
studies. 

(iii) The extent to which direct expe-
rience abroad is necessary to achieve 
the project’s objectives and the effec-
tiveness with which relevant host 
country resources will be utilized. 

(g) Priorities. The Secretary looks for 
information that shows the extent to 
which the project addresses program 
priorities in the field of modern foreign 
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languages and area studies for that 
year. 

(Approved by the Office of Management and 
Budget under control number 1840–0068) 

(Authority: 22 U.S.C. 2452(b)(6), 2456(a)(2)) 

[63 FR 46366, Aug. 31, 1998, as amended at 70 
FR 13376, Mar. 21, 2005] 

§ 664.32 What priorities may the Sec-
retary establish? 

(a) The Secretary may establish for 
each funding competition one or more 
of the following priorities: 

(1) Categories of projects described in 
§ 664.10. 

(2) Specific languages, topics, coun-
tries or geographic regions of the 
world; for example, Chinese and Arabic, 
Curriculum Development in Multicul-
tural Education and Transitions from 
Planned Economies to Market Econo-
mies, Brazil and Nigeria, Middle East 
and South Asia. 

(3) Levels of education; for example, 
elementary and secondary, postsec-
ondary, or postgraduate. 

(b) The Secretary announces any pri-
orities in the application notice pub-
lished in the FEDERAL REGISTER. 

(Authority: 22 U.S.C. 2452(b)(6), 2456(a)(2)) 

§ 664.33 What costs does the Secretary 
pay? 

(a) The Secretary pays only part of 
the cost of a project funded under this 
part. Other than travel costs, the Sec-
retary does not pay any of the costs for 
project-related expenses within the 
United States. 

(b) The Secretary pays the cost of the 
following— 

(1) A maintenance stipend related to 
the cost of living in the host country 
or countries; 

(2) Round-trip international travel; 
(3) A local travel allowance for nec-

essary project-related transportation 
within the country of study, exclusive 
of the purchase of transportation 
equipment; 

(4) Purchase of project-related arti-
facts, books, and other teaching mate-
rials in the country of study; 

(5) Rent for instructional facilities in 
the country of study; 

(6) Clerical and professional services 
performed by resident instructional 
personnel in the country of study; and 

(7) Other expenses in the country of 
study, if necessary for the project’s 
success and approved in advance by the 
Secretary. 

(c) The Secretary may pay— 
(1) Emergency medical expenses not 

covered by a participant’s health and 
accident insurance; and 

(2) The costs of preparing and trans-
porting the remains of a participant 
who dies during the term of a project 
to his or her former home. 

(Authority: 22 U.S.C. 2452(b)(6), 2454(e)(1)) 

Subpart D—What Conditions Must 
Be Met by a Grantee? 

§ 664.40 Can participation in a Ful-
bright-Hays Group Projects Abroad 
be terminated? 

(a) Participation may be terminated 
only by the J. William Fulbright For-
eign Scholarship Board upon the rec-
ommendation of the Secretary. 

(b) The Secretary may recommend a 
termination of participation on the 
basis of failure by the grantee to en-
sure that participants adhere to the 
standards of conduct adopted by the J. 
William Fulbright Foreign Scholarship 
Board. 

(Authority: 22 U.S.C. 2452(b)(6), 2456, and Pol-
icy Statements of the J. William Fulbright 
Foreign Scholarship Board, 1990) 

PART 668—STUDENT ASSISTANCE 
GENERAL PROVISIONS 

Subpart A—General 

Sec. 
668.1 Scope. 
668.2 General definitions. 
668.3 Academic year. 
668.4 Payment period. 
668.5 Written arrangements to provide edu-

cational programs. 
668.6–668.7 [Reserved] 
668.8 Eligible program. 
668.9 Relationship between clock hours and 

semester, trimester, or quarter hours in 
calculating Title IV, HEA program as-
sistance. 

668.10 Direct assessment programs. 

Subpart B—Standards for Participation in 
Title IV, HEA Programs 

668.11 Scope. 
668.12 [Reserved] 
668.13 Certification procedures. 
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668.14 Program participation agreement. 
668.15 Factors of financial responsibility. 
668.16 Standards of administrative capa-

bility. 
668.17–668.18 [Reserved] 
668.19 Financial aid history. 
668.20 Limitations on remedial coursework 

that is eligible for Title IV, HEA pro-
gram assistance. 

668.21 Treatment of Federal Perkins Loan, 
FSEOG, Federal Pell Grant, ACG, and 
National SMART Grant program funds if 
the recipient withdraws, drops out, or is 
expelled before his or her first day of 
class. 

668.22 Treatment of title IV funds when a 
student withdraws. 

668.23 Compliance audits and audited finan-
cial statements. 

668.24 Record retention and examinations. 
668.25 Contracts between an institution and 

a third-party servicer. 
668.26 End of an institution’s participation 

in the Title IV, HEA programs. 
668.27 Waiver of annual audit submission re-

quirement. 
APPENDIX A TO SUBPART B OF PART 668— 

STANDARDS FOR AUDIT OF GOVERNMENTAL 
ORGANIZATIONS, PROGRAMS, ACTIVITIES, 
AND FUNCTIONS (GAO) 

APPENDIX B TO SUBPART B OF PART 668—AP-
PENDIX I, STANDARDS FOR AUDIT OF GOV-
ERNMENTAL ORGANIZATIONS, PROGRAMS, 
ACTIVITIES, AND FUNCTIONS (GAO) 

Subpart C—Student Eligibility 

668.31 Scope. 
668.32 Student eligibility - general. 
668.33 Citizenship and residency require-

ments. 
668.34 Satisfactory progress. 
668.35 Student debts under the HEA and to 

the U.S. 
668.36 Social security number. 
668.37 Selective Service registration. 
668.38 Enrollment in telecommunications 

and correspondence courses. 
668.39 Study abroad programs. 
668.40 Conviction for possession or sale of il-

legal drugs. 

Subpart D—Institutional and Financial 
Assistance Information for Students 

668.41 Reporting and disclosure of informa-
tion. 

668.42 Financial assistance information. 
668.43 Institutional information. 
668.44 Availability of employees for infor-

mation dissemination purposes. 
668.45 Information on completion or gradua-

tion rates. 
668.46 Institutional security policies and 

crime statistics. 
668.47 Report on athletic program participa-

tion rates and financial support data. 

668.48 Report on completion or graduation 
rates for student-athletes. 

APPENDIX A TO SUBPART D OF PART 668— 
CRIME DEFINITIONS IN ACCORDANCE WITH 
THE FEDERAL BUREAU OF INVESTIGATION’S 
UNIFORM CRIME REPORTING PROGRAM 

Subpart E—Verification of Student Aid 
Application Information 

668.51 General. 
668.52 Definitions. 
668.53 Policies and procedures. 
668.54 Selection of applications for 

verification. 
668.55 Updating information. 
668.56 Items to be verified. 
668.57 Acceptable documentation. 
668.58 Interim disbursements. 
668.59 Consequences of a change in applica-

tion information. 
668.60 Deadlines for submitting documenta-

tion and the consequences of failing to 
provide documentation. 

668.61 Recovery of funds. 

Subpart F—Misrepresentation 

668.71 Scope of special definitions. 
668.72 Nature of educational program. 
668.73 Nature of financial charges. 
668.74 Employability of graduates. 
668.75 Procedures. 

Subpart G—Fine, Limitation, Suspension 
and Termination Proceedings 

668.81 Scope and special definitions. 
668.82 Standard of conduct. 
668.83 Emergency action. 
668.84 Fine proceedings. 
668.85 Suspension proceedings. 
668.86 Limitation or termination pro-

ceedings. 
668.87 Pre-hearing conference. 
668.88 Hearing. 
668.89 Authority and responsibilities of the 

hearing official. 
668.90 Initial and final decisions. 
668.91 Filing of requests for hearings and 

appeals; confirmation of mailing and re-
ceipt dates. 

668.92 Fines. 
668.93 Limitation. 
668.94 Termination. 
668.95 Reimbursements, refunds, and offsets. 
668.96 Reinstatement after termination. 
668.97 Removal of limitation. 
668.98 Interlocutory appeals to the Sec-

retary from rulings of a hearing official. 

Subpart H—Appeal Procedures for Audit 
Determinations and Program Review 
Determinations 

668.111 Scope and purpose. 
668.112 Definitions. 
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668.113 Request for review. 
668.114 Notification of hearing. 
668.115 Prehearing conference. 
668.116 Hearing. 
668.117 Authority and responsibilities of the 

hearing official. 
668.118 Decision of the hearing official. 
668.119 Appeal to the Secretary. 
668.120 Decision of the Secretary. 
668.121 Final decision of the Department. 
668.122 Determination of filing, receipt, and 

submission dates. 
668.123 Collection. 
668.124 Interlocutory appeals to the Sec-

retary from rulings of a hearing official. 

Subpart I—Immigration-Status Confirmation 

668.130 General. 
668.131 Definitions. 
668.132 Institutional determinations of eli-

gibility based on primary confirmation. 
668.133 Conditions under which an institu-

tion shall require documentation and re-
quest secondary confirmation. 

668.134 Institutional policies and procedures 
for requesting documentation and receiv-
ing secondary confirmation. 

668.135 Institutional procedures for com-
pleting secondary confirmation. 

668.136 Institutional determinations of eli-
gibility based on INS responses to sec-
ondary confirmation requests. 

668.137 Deadlines for submitting docu-
mentation and the consequences of fail-
ure to submit documentation. 

668.138 Liability. 
668.139 Recovery of payments and loan dis-

bursements to ineligible students. 

Subpart J—Approval of Independently Ad-
ministered Tests; Specification of Pass-
ing Score; Approval of State Process 

668.141 Scope. 
668.142 Special definitions. 
668.143 Approval of State tests or assess-

ments. 
668.144 Application for test approval. 
668.145 Test approval procedures. 
668.146 Criteria for approving tests. 
668.147 Passing score. 
668.148 Additional criteria for the approval 

of certain tests. 
668.149 Special provisions for the approval 

of assessment procedures for special pop-
ulations for whom no tests are reason-
ably available. 

668.150 Agreement between the Secretary 
and a test publisher. 

668.151 Administration of tests. 
668.152 Administration of tests by assess-

ment centers. 
668.153 Administration of tests for students 

whose native language is not English or 
for persons with disabilities. 

668.154 Institutional accountability. 

668.155 Transitional rule for the 1996–97 
award year. 

668.156 Approved State process. 

Subpart K—Cash Management 

668.161 Scope and purpose. 
668.162 Requesting funds. 
668.163 Maintaining and accounting for 

funds. 
668.164 Disbursing funds. 
668.165 Notices and authorizations. 
668.166 Excess cash. 
668.167 FFEL Program funds. 

Subpart L—Financial Responsibility 

668.171 General. 
668.172 Financial ratios. 
668.173 Refund reserve standards. 
668.174 Past performance. 
668.175 Alternative standards and require-

ments. 

APPENDIX A TO SUBPART L OF PART 668— 
RATIO METHODOLOGY FOR PROPRIETARY 
INSTITUTIONS 

APPENDIX B TO SUBPART L OF PART 668— 
RATIO METHODOLOGY FOR PRIVATE NON- 
PROFIT INSTITUTIONS 

Subpart M—Cohort Default Rates 

668.181 Purpose of this subpart. 
668.182 Definitions of terms used in this sub-

part. 
668.183 Calculating and applying cohort de-

fault rates. 
668.184 Determining cohort default rates for 

institutions that have undergone a 
change in status. 

668.185 Draft cohort default rates and your 
ability to challenge before official cohort 
default rates are issued. 

668.186 Notice of your official cohort default 
rate. 

668.187 Consequences of cohort default rates 
on your ability to participate in Title IV, 
HEA programs. 

668.188 Preventing evasion of the con-
sequences of cohort default rates. 

668.189 General requirements for adjusting 
official cohort default rates and for ap-
pealing their consequences. 

668.190 Uncorrected data adjustments. 
668.191 New data adjustments. 
668.192 Erroneous data appeals. 
668.193 Loan servicing appeals. 
668.194 Economically disadvantaged ap-

peals. 
668.195 Participation rate index appeals. 
668.196 Average rates appeals. 
668.197 Thirty-or-fewer borrowers appeals. 
668.198 Relief from the consequences of co-

hort default rates for special institu-
tions. 
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APPENDIX A TO SUBPART M OF PART 668— 
SUMMARIES OF ELIGIBILITY AND SUBMIS-
SION REQUIREMENTS FOR CHALLENGES, AD-
JUSTMENTS, AND APPEALS 

APPENDIX B TO SUBPART M OF PART 668— 
SAMPLE DEFAULT MANAGEMENT PLAN FOR 
SPECIAL INSTITUTIONS TO USE WHEN COM-
PLYING WITH § 668.198 

AUTHORITY: 20 U.S.C. 1001, 1002, 1003, 1085, 
1088, 1091, 1092, 1094, 1099c, and 1099c–1, unless 
otherwise noted. 

Subpart A—General 

§ 668.1 Scope. 
(a) This part establishes general rules 

that apply to an institution that par-
ticipates in any student financial as-
sistance program authorized by Title 
IV of the Higher Education Act of 1965, 
as amended (Title IV, HEA program). 
To the extent that an institution con-
tracts with a third-party servicer to 
administer any aspect of the institu-
tion’s participation in any Title IV, 
HEA program, the applicable rules in 
this part also apply to that servicer. 
An institution’s use of a third-party 
servicer does not alter the institution’s 
responsibility for compliance with the 
rules in this part. 

(b) As used in this part, an ‘‘institu-
tion’’ includes— 

(1) An institution of higher education 
as defined in 34 CFR 600.4; 

(2) A proprietary institution of high-
er education as defined in 34 CFR 600.5; 
and 

(3) A postsecondary vocational insti-
tution as defined in 34 CFR 600.6. 

(c) The Title IV, HEA programs in-
clude— 

(1) The Federal Pell Grant Program 
(20 U.S.C. 1070a et seq.; 34 CFR part 690); 

(2) The Academic Competitiveness 
Grant (ACG) Program (20 U.S.C. 1070a– 
1; 34 CFR part 691); 

(3) The Federal Supplemental Edu-
cational Opportunity Grant (FSEOG) 
Program (20 U.S.C. 1070b et seq.; 34 CFR 
parts 673 and 676); 

(4) The Leveraging Educational As-
sistance Partnership (LEAP) Program 
(20 U.S.C. 1070c et seq.; 34 CFR part 692); 

(5) The Federal Stafford Loan Pro-
gram (20 U.S.C. 1071 et seq.; 34 CFR part 
682); 

(6) The Federal PLUS Program (20 
U.S.C. 1078–2; 34 CFR part 682); 

(7) The Federal Consolidation Loan 
Program (20 U.S.C. 1078–3; 34 CFR part 
682); 

(8) The Federal Work-Study (FWS) 
Program (42 U.S.C. 2751 et seq.; 34 CFR 
parts 673 and 675); 

(9) The William D. Ford Federal Di-
rect Loan (Direct Loan) Program (20 
U.S.C. 1087a et seq.; 34 CFR part 685); 

(10) The Federal Perkins Loan Pro-
gram (20 U.S.C. 1087aa et seq.; 34 CFR 
parts 673 and 674); and 

(11) The National Science and Mathe-
matics Access to Retain Talent Grant 
(National SMART Grant) Program (20 
U.S.C. 1070a–1; 34 CFR part 691). 

(Authority: 20 U.S.C. 1070 et seq.) 

[52 FR 45724, Dec. 1, 1987, as amended at 56 
FR 36696, July 31, 1991; 59 FR 22418, Apr. 29, 
1994; 61 FR 60396, Nov. 27, 1996; 63 FR 40623, 
July 29, 1998; 65 FR 38729, June 22, 2000; 71 FR 
38002, July 3, 2006] 

§ 668.2 General definitions. 
(a) The following definitions are con-

tained in the regulations for Institu-
tional Eligibility under the Higher 
Education Act of 1965, as amended, 34 
CFR part 600: 

Accredited 
Award year 
Branch campus 
Clock hour 
Correspondence course 
Educational program 
Eligible institution 
Federal Family Education Loan (FFEL) pro-

grams 
Incarcerated student 
Institution of higher education 
Legally authorized 
Nationally recognized accrediting agency 
Nonprofit institution 
One-year training program 
Postsecondary vocational institution 
Preaccredited 
Proprietary institution of higher education 
Recognized equivalent of a high school di-

ploma 
Recognized occupation 
Regular student 
Secretary 
State 
Telecommunications course 

(b) The following definitions apply to 
all Title IV, HEA programs: 

Academic Competitiveness Grant (ACG) 
Program: A grant program authorized 
by Title IV–A–1 of the HEA under 
which grants are awarded during the 
first and second academic years of 
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study to eligible financially needy un-
dergraduate students who successfully 
complete rigorous secondary school 
programs of study. 

(Authority: 20 U.S.C. 1070a–1) 

Campus-based programs: (1) The Fed-
eral Perkins Loan Program (34 CFR 
parts 673 and 674); 

(2) The Federal Work-Study (FWS) 
Program (34 CFR parts 673 and 675); and 

(3) The Federal Supplemental Edu-
cational Opportunity Grant (FSEOG) 
Program (34 CFR parts 673 and 676). 

Defense loan: A loan made before July 
1, 1972, under Title II of the National 
Defense Education Act of 1958. 

(Authority: 20 U.S.C. 421–429) 

Dependent student: Any student who 
does not qualify as an independent stu-
dent (see Independent student). 

Designated department official: An offi-
cial of the Department of Education to 
whom the Secretary has delegated re-
sponsibilities indicated in this part. 

Direct Loan Program loan: A loan 
made under the William D. Ford Fed-
eral Direct Loan Program. 

(Authority: 20 U.S.C. 1087a et seq.) 

Direct PLUS Loan: A loan made under 
the Federal Direct PLUS Program. 

(Authority: 20 U.S.C. 1078–2 and 1087a et seq.) 

Direct Subsidized Loan: A loan made 
under the Federal Direct Stafford/Ford 
Loan Program. 

(Authority: 20 U.S.C. 1071 and 1087a et seq.) 

Direct Unsubsidized Loan: A loan 
made under the Federal Direct Unsub-
sidized Stafford/Ford Loan Program. 

(Authority: 20 U.S.C. 1087a et seq.) 

Enrolled: The status of a student 
who— 

(1) Has completed the registration re-
quirements (except for the payment of 
tuition and fees) at the institution that 
he or she is attending; or 

(2) Has been admitted into an edu-
cational program offered predomi-
nantly by correspondence and has sub-
mitted one lesson, completed by him or 
her after acceptance for enrollment 

and without the help of a representa-
tive of the institution. 

(Authority: 20 U.S.C. 1088) 

Expected family contribution (EFC): 
The amount, as determined under title 
IV, part F of the HEA, an applicant and 
his or her spouse and family are ex-
pected to contribute toward the appli-
cant’s cost of attendance. 

Federal Consolidation Loan program: 
The loan program authorized by Title 
IV-B, section 428C, of the HEA that en-
courages the making of loans to bor-
rowers for the purpose of consolidating 
their repayment obligations, with re-
spect to loans received by those bor-
rowers, under the Federal Insured Stu-
dent Loan (FISL) Program as defined 
in 34 CFR part 682, the Federal Stafford 
Loan, Federal PLUS (as in effect before 
October 17, 1986), Federal Consolidation 
Loan, Federal SLS, ALAS (as in effect 
before October 17, 1986), Federal Direct 
Student Loan, and Federal Perkins 
Loan programs, and under the Health 
Professions Student Loan (HPSL) Pro-
gram authorized by subpart II of part C 
of Title VII of the Public Health Serv-
ice Act, for Federal PLUS borrowers 
whose loans were made after October 
17, 1986, and for Higher Education As-
sistance Loans (HEAL) authorized by 
subpart I of part A of Title VII of the 
Public Health Services Act. 

(Authority: 20 U.S.C. 1078–3) 

Federal Direct PLUS Program: A loan 
program authorized by title IV, Part D 
of the HEA that is one of the compo-
nents of the Direct Loan Program. The 
Federal Direct PLUS Program provides 
loans to parents of dependent students 
attending schools that participate in 
the Direct Loan Program. The Federal 
Direct PLUS Program also provides 
loans to graduate or professional stu-
dents attending schools that partici-
pate in the Direct Loan Program. The 
borrower is responsible for the interest 
that accrues during any period. 

(Authority: 20 U.S.C. 10782 and 1087a et seq.) 

Federal Direct Stafford/Ford Loan Pro-
gram: A loan program authorized by 
Title IV, Part D of the HEA that is one 
of the components of the Direct Loan 
Program. The Federal Direct Stafford/ 
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Ford Loan Program provides loans to 
undergraduate, graduate, and profes-
sional students attending schools that 
participate in the Direct Loan Pro-
gram. The Secretary subsidizes the in-
terest while the borrower is in an in- 
school, grace, or deferment period. 

(Authority: 20 U.S.C. 1071 and 1087a et seq.) 

Federal Direct Unsubsidized Stafford/ 
Ford Loan Program: A loan program au-
thorized by Title IV, Part D of the HEA 
that is one of the components of the 
Direct Loan Program. The Federal Di-
rect Unsubsidized Stafford/Ford Loan 
Program provides loans to under-
graduate, graduate, and professional 
students attending schools that par-
ticipate in the Direct Loan Program. 
The borrower is responsible for the in-
terest that accrues during any period. 

(Authority: 20 U.S.C. 1087a et seq.) 

Federal Pell Grant Program: A grant 
program authorized by Title IV–A–1 of 
the HEA under which grants are award-
ed to help financially needy students 
meet the cost of their postsecondary 
education. 

(Authority: 20 U.S.C. 1070a) 

Federal Perkins loan: A loan made 
under Title IV-E of the HEA to cover 
the cost of attendance for a period of 
enrollment beginning on or after July 
1, 1987, to an individual who on July 1, 
1987, had no outstanding balance of 
principal or interest owing on any loan 
previously made under Title IV-E of 
the HEA. 

(Authority: 20 U.S.C. 1087aa et seq.) 

Federal Perkins Loan program: The 
student loan program authorized by 
Title IV-E of the HEA after October 16, 
1986. Unless otherwise noted, as used in 
this part, the Federal Perkins Loan 
Program includes the National Direct 
Student Loan Program and the Na-
tional Defense Student Loan Program. 

(Authority: 20 U.S.C. 1087aa–1087ii) 

Federal PLUS loan: A loan made 
under the Federal PLUS Program. 

(Authority: 20 U.S.C. 1078–2) 

Federal PLUS program: The loan pro-
gram authorized by Title IV–B, section 
428B, of the HEA, that encourages the 
making of loans to parents of depend-
ent undergraduate students. Before Oc-
tober 17, 1986, the PLUS Program also 
provided for making loans to graduate, 
professional, and independent under-
graduate students. Before July 1, 1993, 
the PLUS Program also provided for 
making loans to parents of dependent 
graduate students. Beginning July 1, 
2006, the PLUS Program provides for 
making loans to graduate and profes-
sional students. 

(Authority: 20 U.S.C. 1078–2) 

Federal SLS loan: A loan made under 
the Federal SLS Program. 

(Authority: 20 U.S.C. 1078–1) 

Federal Stafford loan: A loan made 
under the Federal Stafford Loan Pro-
gram. 

(Authority: 20 U.S.C. 1071 et seq.) 

Federal Stafford Loan program: The 
loan program authorized by Title IV-B 
(exclusive of sections 428A, 428B, and 
428C) that encourages the making of 
subsidized Federal Stafford and unsub-
sidized Federal Stafford loans as de-
fined in 34 CFR part 682 to under-
graduate, graduate, and professional 
students. 

(Authority: 20 U.S.C. 1071 et seq.) 

Federal Supplemental Educational Op-
portunity Grant (FSEOG) program: The 
grant program authorized by Title IV- 
A–2 of the HEA. 

(Authority: 20 U.S.C. 1070b et seq.) 

Federal Supplemental Loans for Stu-
dents (Federal SLS) Program: The loan 
program authorized by Title IV-B, sec-
tion 428A of the HEA, as in effect for 
periods of enrollment that began before 
July 1, 1994. The Federal SLS Program 
encourages the making of loans to 
graduate, professional, independent un-
dergraduate, and certain dependent un-
dergraduate students. 

(Authority: 20 U.S.C. 1078–1) 

Federal Work Study (FWS) program: 
The part-time employment program 
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for students authorized by Title IV-C of 
the HEA. 

(Authority: 42 U.S.C. 2751–2756b) 

FFELP loan: A loan made under the 
FFEL programs. 

(Authority: 20 U.S.C. 1071 et seq.) 

Full-time student: An enrolled student 
who is carrying a full-time academic 
workload (other than by correspond-
ence) as determined by the institution 
under a standard applicable to all stu-
dents enrolled in a particular edu-
cational program. The student’s work-
load may include any combination of 
courses, work, research, or special 
studies that the institution considers 
sufficient to classify the student as a 
full-time student. However, for an un-
dergraduate student, an institution’s 
minimum standard must equal or ex-

ceed one of the following minimum re-
quirements: 

(1) Twelve semester hours or 12 quar-
ter hours per academic term in an edu-
cational program using a semester, tri-
mester, or quarter system. 

(2) Twenty-four semester hours or 36 
quarter hours per academic year for an 
educational program using credit hours 
but not using a semester, trimester, or 
quarter system, or the prorated equiva-
lent for a program of less than one aca-
demic year. 

(3) Twenty-four clock hours per week 
for an educational program using clock 
hours. 

(4) In an educational program using 
both credit and clock hours, any com-
bination of credit and clock hours 
where the sum of the following frac-
tions is equal to or greater than one: 

(i) For a program using a semester, 
trimester, or quarter system— 

Number of credit hours per term clock hours per week

2412
+ Number of 

(ii) For a program not using a semes-
ter, trimester, or quarter system— 

Number of semester or trimester
hours per academic year

quarter 
hours per academic year

36

Number of clock
hours per week

24 24
+ +

Number of 

(5) A series of courses or seminars 
that equals 12 semester hours or 12 
quarter hours in a maximum of 18 
weeks. 

(6) The work portion of a cooperative 
education program in which the 
amount of work performed is equiva-
lent to the academic workload of a 
full-time student. 

HEA: The Higher Education Act of 
1965, as amended. 

(Authority: 20 U.S.C. 1070 et seq.) 

Independent student: A student who 
qualifies as an independent student 
under section 480(d) of the HEA. 

(Authority: 20 U.S.C. 1087vv) 

Initiating official: The designated de-
partment official authorized to begin 
an emergency action under 34 CFR 
668.83. 

Leveraging Educational Assistance 
Partnership (LEAP) Program: The grant 
program authorized by Title IV-A–4 of 
the HEA. 

National Defense Student Loan pro-
gram: The student loan program au-
thorized by Title II of the National De-
fense Education Act of 1958. 

(Authority: 20 U.S.C. 421–429) 
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National Direct Student Loan (NDSL) 
program: The student loan program au-
thorized by Title IV-E of the HEA be-
tween July 1, 1972, and October 16, 1986. 

(Authority: 20 U.S.C. 1087aa–1087ii) 

National Early Intervention Scholarship 
and Partnership (NEISP) program: The 
scholarship program authorized by 
Chapter 2 of subpart 1 of Title IV-A of 
the HEA. 

(Authority: 20 U.S.C. 1070a–21 et seq.) 

National Science and Mathematics Ac-
cess to Retain Talent Grant (National 
SMART Grant) Program: A grant pro-
gram authorized by Title IV–A–1 of the 
HEA under which grants are awarded 
during the third and fourth academic 
years of study to eligible financially 
needy undergraduate students pursuing 
eligible majors in the physical, life, or 
computer sciences, mathematics, tech-
nology, or engineering, or foreign lan-
guages determined to be critical to the 
national security of the United States. 

(Authority: 20 U.S.C. 1070a–1) 

One-third of an academic year: A pe-
riod that is at least one-third of an 
academic year as determined by an in-
stitution. At a minimum, one-third of 
an academic year must be a period that 
begins on the first day of classes and 
ends on the last day of classes or ex-
aminations and is a minimum of 10 
weeks of instructional time during 
which, for an undergraduate edu-
cational program, a full-time student 
is expected to complete at least 8 se-
mester or trimester hours or 12 quarter 
hours in an educational program whose 
length is measured in credit hours or 
300 clock hours in an educational pro-
gram whose length is measured in 
clock hours. For an institution whose 
academic year has been reduced under 
§ 668.3, one-third of an academic year is 
the pro-rated equivalent, as measured 
in weeks and credit or clock hours, of 
at least one-third of the institution’s 
academic year. 

(Authority: 20 U.S.C. 1088) 

Output document: The Student Aid 
Report (SAR), Electronic Student Aid 
Report (ESAR), or other document or 
automated data generated by the De-

partment of Education’s central proc-
essing system or Multiple Data Entry 
processing system as the result of the 
processing of data provided in a Free 
Application for Federal Student Aid 
(FAFSA). 

Parent: A student’s biological or 
adoptive mother or father or the stu-
dent’s stepparent, if the biological par-
ent or adoptive mother or father has 
remarried at the time of application. 

Participating institution: An eligible 
institution that meets the standards 
for participation in Title IV, HEA pro-
grams in subpart B and has a current 
program participation agreement with 
the Secretary. 

Show-cause official: The designated 
department official authorized to con-
duct a show-cause proceeding for an 
emergency action under 34 CFR 668.83. 

(Authority: 20 U.S.C. 1070c et seq.) 

Third-party servicer: (1) An individual 
or a State, or a private, profit or non-
profit organization that enters into a 
contract with an eligible institution to 
administer, through either manual or 
automated processing, any aspect of 
the institution’s participation in any 
Title IV, HEA program. The Secretary 
considers administration of participa-
tion in a Title IV, HEA program to— 

(i) Include performing any function 
required by any statutory provision of 
or applicable to Title IV of the HEA, 
any regulatory provision prescribed 
under that statutory authority, or any 
applicable special arrangement, agree-
ment, or limitation entered into under 
the authority of statutes applicable to 
Title IV of the HEA, such as, but not 
restricted to— 

(A) Processing student financial aid 
applications; 

(B) Performing need analysis; 
(C) Determining student eligibility 

and related activities; 
(D) Certifying loan applications; 
(E) Processing output documents for 

payment to students; 
(F) Receiving, disbursing, or deliv-

ering Title IV, HEA program funds, ex-
cluding lock-box processing of loan 
payments and normal bank electronic 
fund transfers; 

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00407 Fmt 8010 Sfmt 8010 Y:\SGML\211134.XXX 211134



398 

34 CFR Ch. VI (7–1–07 Edition) § 668.3 

(G) Conducting activities required by 
the provisions governing student con-
sumer information services in subpart 
D of this part; 

(H) Preparing and certifying requests 
for advance or reimbursement funding; 

(I) Loan servicing and collection; 
(J) Preparing and submitting notices 

and applications required under 34 CFR 
part 600 and subpart B of this part; and 

(K) Preparing a Fiscal Operations Re-
port and Application to Participate 
(FISAP); 

(ii) Exclude the following functions— 
(A) Publishing ability-to-benefit 

tests; 
(B) Performing functions as a Mul-

tiple Data Entry Processor (MDE); 
(C) Financial and compliance audit-

ing; 
(D) Mailing of documents prepared by 

the institution; 
(E) Warehousing of records; and 
(F) Providing computer services or 

software; and 
(iii) Notwithstanding the exclusions 

referred to in paragraph (1)(ii) of this 
definition, include any activity com-
prised of any function described in 
paragraph (1)(i) of this definition. 

(2) For purposes of this definition, an 
employee of an institution is not a 
third-party servicer. The Secretary 
considers an individual to be an em-
ployee if the individual— 

(i) Works on a full-time, part-time, 
or temporary basis; 

(ii) Performs all duties on site at the 
institution under the supervision of the 
institution; 

(iii) Is paid directly by the institu-
tion; 

(iv) Is not employed by or associated 
with a third-party servicer; and 

(v) Is not a third-party servicer for 
any other institution. 

(Authority: 20 U.S.C. 1088) 

Two-thirds of an academic year: A pe-
riod that is at least two-thirds of an 
academic year as determined by an in-
stitution. At a minimum, two-thirds of 
an academic year must be a period that 
begins on the first day of classes and 
ends on the last day of classes or ex-
aminations and is a minimum of 20 
weeks of instructional time during 
which, for an undergraduate edu-
cational program, a full-time student 

is expected to complete at least 16 se-
mester or trimester hours or 24 quarter 
hours in an educational program whose 
length is measured in credit hours or 
600 clock hours in an educational pro-
gram whose length is measured in 
clock hours. For an institution whose 
academic year has been reduced under 
§ 668.3, two-thirds of an academic year 
is the pro-rated equivalent, as meas-
ured in weeks and credit or clock 
hours, of at least two-thirds of the in-
stitution’s academic year. 

(Authority: 20 U.S.C. 1088) 

U.S. citizen or national: (1) A citizen of 
the United States; or 

(2) A person defined in the Immigra-
tion and Nationality Act, 8 U.S.C. 
1101(a)(22), who, though not a citizen of 
the United States, owes permanent al-
legiance to the United States. 

(Authority: 8 U.S.C. 1101) 

Valid institutional student information 
record (valid ISIR): A valid institutional 
student information record as defined 
in 34 CFR 690.2 for purposes of the Fed-
eral Pell Grant Program. 

Valid student aid report (valid SAR): A 
valid student aid report (valid SAR) as 
defined in 34 CFR 690.2 for purposes of 
the Federal Pell Grant Program. 

(Authority: 20 U.S.C. 1070 et seq., unless oth-
erwise noted) 

William D. Ford Federal Direct Loan 
(Direct Loan) Program: The loan pro-
gram authorized by Title IV, Part D of 
the HEA. 

(Authority: 20 U.S.C. 1087a et seq.) 

[59 FR 22418, Apr. 29, 1994, as amended at 59 
FR 61178, Nov. 29, 1994; 60 FR 61809, Dec. 1, 
1995; 61 FR 60396, Nov. 27, 1996; 63 FR 40623, 
July 29, 1998; 64 FR 38729, June 22, 2000; 65 FR 
65674, Nov. 1, 2000; 67 FR 67071, Nov. 1, 2002; 69 
FR 12275, Mar. 16, 2004; 71 FR 38002, July 3, 
2006; 71 FR 45692, Aug. 9, 2006; 71 FR 64397, 
64418, Nov. 1, 2006] 

§ 668.3 Academic year. 
(a) General. Except as provided in 

paragraph (c) of this section, an aca-
demic year for a program of study 
must include— 

(1)(i) For a program offered in credit 
hours, a minimum of 30 weeks of in-
structional time; or 
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(ii) For a program offered in clock 
hours, a minimum of 26 weeks of in-
structional time; and 

(2) For an undergraduate educational 
program, an amount of instructional 
time whereby a full-time student is ex-
pected to complete at least— 

(i) Twenty-four semester or trimester 
credit hours or 36 quarter credit hours 
for a program measured in credit 
hours; or 

(ii) 900 clock hours for a program 
measured in clock hours. 

(b) Definitions. For purposes of para-
graph (a) of this section— 

(1) A week is a consecutive seven-day 
period; 

(2) A week of instructional time is 
any week in which at least one day of 
regularly scheduled instruction or ex-
aminations occurs or, after the last 
scheduled day of classes for a term or 
payment period, at least one day of 
study for final examinations occurs; 
and 

(3) Instructional time does not in-
clude any vacation periods, homework, 
or periods of orientation or counseling. 

(c) Reduction in the length of an aca-
demic year. (1) Upon the written request 
of an institution, the Secretary may 
approve, for good cause, an academic 
year of 26 through 29 weeks of instruc-
tional time for educational programs 
offered by the institution if the institu-
tion offers a two-year program leading 
to an associate degree or a four-year 
program leading to a baccalaureate de-
gree. 

(2) An institution’s written request 
must— 

(i) Identify each educational program 
for which the institution requests a re-
duction, and the requested number of 
weeks of instructional time for that 
program; 

(ii) Demonstrate good cause for the 
requested reductions; and 

(iii) Include any other information 
that the Secretary may require to de-
termine whether to grant the request. 

(3)(i) The Secretary approves the re-
quest of an eligible institution for a re-
duction in the length of its academic 
year if the institution has dem-
onstrated good cause for granting the 
request and the institution’s accred-
iting agency and State licensing agen-
cy have approved the request. 

(ii) If the Secretary approves the re-
quest, the approval terminates when 
the institution’s program participation 
agreement expires. The institution 
may request an extension of that ap-
proval as part of the recertification 
process. 

(Approved by the Office of Management and 
Budget under control number 1845–0022) 

(Authority: 20 U.S.C. 1088) 

[67 FR 67071, Nov. 1, 2002, as amended at 71 
FR 45693, Aug. 9, 2006] 

§ 668.4 Payment period. 

(a) Payment periods for an eligible pro-
gram that measures progress in credit 
hours and has academic terms. For a stu-
dent enrolled in an eligible program 
that measures progress in credit hours 
and has academic terms, the payment 
period is the academic term. 

(b) Payment periods for an eligible pro-
gram that measures progress in credit 
hours and does not have academic terms. 
(1) For a student enrolled in an eligible 
program that is one academic year or 
less in length— 

(i) The first payment period is the pe-
riod of time in which the student com-
pletes half the number of credit hours 
in the program and half the number of 
weeks in the program; and 

(ii) The second payment period is the 
period of time in which the student 
completes the program. 

(2) For a student enrolled in an eligi-
ble program that is more than one aca-
demic year in length— 

(i) For the first academic year and 
any subsequent full academic year— 

(A) The first payment period is the 
period of time in which the student 
completes half the number of credit 
hours in the academic year and half 
the number of weeks in the academic 
year; and 

(B) The second payment period is the 
period of time in which the student 
completes the academic year. 

(ii) For any remaining portion of an 
eligible program that is more than one- 
half an academic year but less than a 
full academic year in length— 

(A) The first payment period is the 
period of time in which the student 
completes half the number of credit 
hours in the remaining portion of the 
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program and half the number of weeks 
remaining in the program; and 

(B) The second payment period is the 
period of time in which the student 
completes the remainder of the pro-
gram. 

(iii) For any remaining portion of an 
eligible program that is not more than 
half an academic year, the payment pe-
riod is the remainder of the program. 

(3) For purposes of paragraphs (b)(1) 
and (b)(2) of this section, if an institu-
tion is unable to determine when a stu-
dent has completed half of the credit 
hours in a program, academic year, or 
remainder of a program; the student is 
considered to begin the second pay-
ment period of the program, academic 
year, or remainder of a program at the 
later of— 

(i) The date, as determined by the in-
stitution, on which the student has 
completed half of the academic 
coursework in the program, academic 
year, or remainder of the program; or 

(ii) The calendar midpoint between 
the first and last scheduled days of 
class of the program, academic year, or 
remainder of the program. 

(c) Payment periods for an eligible pro-
gram that measures progress in clock 
hours. (1) For a student enrolled in an 
eligible program that is one academic 
year or less in length— 

(i) The first payment period is the pe-
riod of time in which the student com-
pletes half the number of clock hours 
in the program; and 

(ii) The second payment period is the 
period of time in which the student 
completes the program. 

(2) For a student enrolled in an eligi-
ble program that is more than one aca-
demic year in length— 

(i) For the first academic year and 
any subsequent full academic year— 

(A) The first payment period is the 
period of time in which the student 
completes half the number of clock 
hours in the academic year; and 

(B) The second payment period is the 
period of time in which the student 
completes the academic year. 

(ii) For any remaining portion of an 
eligible program that is more than one- 
half an academic year but less than a 
full academic year in length— 

(A) The first payment period is the 
period of time in which the student 

completes half the number of clock 
hours in the remaining portion of the 
program; and 

(B) The second payment period is the 
period of time in which the student 
completes the remainder of the pro-
gram. 

(iii) For any remaining portion of an 
eligible program that is not more than 
one half of an academic year, the pay-
ment period is the remainder of the 
program. 

(d) Number of payment periods. Not-
withstanding paragraphs (b) and (c) of 
this section, an institution may choose 
to have more than two payment peri-
ods. If an institution so chooses, the 
regulations in paragraphs (b) and (c) of 
this section are modified to reflect the 
increased number of payment periods. 
For example, if an institution chooses 
to have three payment periods in an 
academic year in a program that meas-
ures progress in credit hours but does 
not have academic terms, each pay-
ment period must correspond to one- 
third of the academic year measured in 
both credit hours and weeks of instruc-
tion. 

(e) Re-entry within 180 days. If a stu-
dent withdraws from a program de-
scribed in paragraph (b) or (c) of this 
section during a payment period and 
then reenters the same program within 
180 days, the student remains in that 
same payment period when he or she 
returns and, subject to conditions es-
tablished by the Secretary or by the 
FFEL lender or guaranty agency, is el-
igible to receive any title IV, HEA pro-
gram funds for which he or she was eli-
gible prior to withdrawal, including 
funds that were returned by the insti-
tution or student under the provisions 
of § 668.22. 

(f) Re-entry after 180 days or transfer. 
(1) Subject to the conditions of para-
graph (f)(2) of this section, an institu-
tion calculates new payment periods 
for the remainder of a student’s pro-
gram based on paragraphs (b) through 
(d) of this section, for a student who 
withdraws from a program described in 
paragraph (b) or (c) of this section, 
and— 

(i) Reenters that program after 180 
days, 
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(ii) Transfers into another program 
at the same institution within any 
time period, or 

(iii) Transfers into a program at an-
other institution within any time pe-
riod. 

(2) For a student described in para-
graph (f)(1) of this section— 

(i) For the purpose of calculating 
payment periods only, the length of the 
program is the number of credit hours 
and the number of weeks, or the num-
ber of clock hours, that the student has 
remaining in the program he or she en-
ters or reenters; and 

(ii) If the remaining hours, and weeks 
if applicable, constitute one-half of an 
academic year or less, the remaining 
hours constitute one payment period. 

(Authority: 20 U.S.C. 1070 et seq.) 

[67 FR 67071, Nov. 1, 2002] 

§ 668.5 Written arrangements to pro-
vide educational programs. 

(a) Written arrangements between eligi-
ble institutions. If an eligible institution 
enters into a written arrangement with 
another eligible institution, or with a 
consortium of eligible institutions, 
under which the other eligible institu-
tion or consortium provides all or part 
of the educational program of students 
enrolled in the former institution, the 
Secretary considers that educational 
program to be an eligible program if it 
otherwise satisfies the requirements of 
§ 668.8. 

(b) Written arrangements for study- 
abroad. Under a study abroad program, 
if an eligible institution enters into a 
written arrangement with a foreign in-
stitution, or an organization acting on 
behalf of a foreign institution, under 
which the foreign institution provides 
part of the educational program of stu-
dents enrolled in the eligible institu-
tion, the Secretary considers that edu-
cational program to be an eligible pro-
gram if it otherwise satisfies the re-
quirements of paragraphs (c)(1) 
through (c)(3) of this section. 

(c) Written arrangements between an el-
igible institution and an ineligible institu-
tion or organization. If an eligible insti-
tution enters into a written arrange-
ment with an institution or organiza-
tion that is not an eligible institution 
under which the ineligible institution 

or organization provides part of the 
educational program of students en-
rolled in the eligible institution, the 
Secretary considers that educational 
program to be an eligible program if— 

(1) The ineligible institution or orga-
nization has not had its eligibility to 
participate in the title IV, HEA pro-
grams terminated by the Secretary, or 
has not voluntarily withdrawn from 
participation in those programs under 
a termination, show-cause, suspension, 
or similar type proceeding initiated by 
the institution’s State licensing agen-
cy, accrediting agency, guarantor, or 
by the Secretary; 

(2) The educational program other-
wise satisfies the requirements of 
§ 668.8; and 

(3)(i) The ineligible institution or or-
ganization provides not more than 25 
percent of the educational program; or 

(ii)(A) The ineligible institution or 
organization provides more than 25 per-
cent but not more than 50 percent of 
the educational program; 

(B) The eligible institution and the 
ineligible institution or organization 
are not owned or controlled by the 
same individual, partnership, or cor-
poration; and 

(C) The eligible institution’s accred-
iting agency, or if the institution is a 
public postsecondary vocational edu-
cational institution, the State agency 
listed in the FEDERAL REGISTER in ac-
cordance with 34 CFR part 603, has spe-
cifically determined that the institu-
tion’s arrangement meets the agency’s 
standards for the contracting out of 
educational services. 

(d) Administration of title IV, HEA pro-
grams. (1) If an institution enters into a 
written arrangement as described in 
paragraph (a), (b), or (c) of this section, 
except as provided in paragraph (d)(2) 
of this section, the institution at which 
the student is enrolled as a regular stu-
dent must determine the student’s eli-
gibility for title IV, HEA program 
funds, and must calculate and disburse 
those funds to that student. 

(2) In the case of a written arrange-
ment between eligible institutions, the 
institutions may agree in writing to 
have any eligible institution in the 
written arrangement make those cal-
culations and disbursements, and the 
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Secretary does not consider that insti-
tution to be a third-party servicer for 
that arrangement. 

(3) The institution that calculates 
and disburses a student’s title IV, HEA 
program assistance under paragraph 
(d)(1) or (d)(2) of this section must— 

(i) Take into account all the hours in 
which the student enrolls at each insti-
tution that apply to the student’s de-
gree or certificate when determining 
the student’s enrollment status and 
cost of attendance; and (ii) Maintain 
all records regarding the student’s eli-
gibility for and receipt of title IV, HEA 
program funds. 

(Authority: 20 U.S.C. 1094) 

[65 FR 65674, Nov. 1, 2000] 

§§ 668.6–668.7 [Reserved] 

§ 668.8 Eligible program. 
(a) General. An eligible program is an 

educational program that— 
(1) Is provided by a participating in-

stitution; and 
(2) Satisfies the other relevant re-

quirements contained in this section. 
(b) Definitions. For purposes of this 

section— 
(1) The Secretary considers the 

‘‘equivalent of an associate degree’’ to 
be— 

(i) An associate degree; or 
(ii) The successful completion of at 

least a two-year program that is ac-
ceptable for full credit toward a bach-
elor’s degree and qualifies a student for 
admission into the third year of a 
bachelor’s degree program; 

(2) A week is a consecutive seven-day 
period; and 

(3)(i) The Secretary considers that an 
institution provides one week of in-
structional time in an academic pro-
gram during any week the institution 
provides at least one day of regularly 
scheduled instruction or examinations, 
or, after the last scheduled day of 
classes for a term or a payment period, 
at least one day of study for final ex-
aminations. 

(ii) Instructional time does not in-
clude any vacation periods, homework, 
or periods of orientation or counseling. 

(c) Institution of higher education. An 
eligible program provided by an insti-
tution of higher education must— 

(1) Lead to an associate, bachelor’s, 
professional, or graduate degree; 

(2) Be at least a two-academic-year 
program that is acceptable for full 
credit toward a bachelor’s degree; or 

(3) Be at least a one-academic-year 
training program that leads to a cer-
tificate, degree, or other recognized 
educational credential and that pre-
pares a student for gainful employment 
in a recognized occupation. 

(d) Proprietary institution of higher 
education and postsecondary vocational 
institution. An eligible program pro-
vided by a proprietary institution of 
higher education or postsecondary vo-
cational institution— 

(1)(i) Must require a minimum of 15 
weeks of instruction, beginning on the 
first day of classes and ending on the 
last day of classes or examinations; 

(ii) Must be at least 600 clock hours, 
16 semester or trimester hours, or 24 
quarter hours; 

(iii) Must provide undergraduate 
training that prepares a student for 
gainful employment in a recognized oc-
cupation; and 

(iv) May admit as regular students 
persons who have not completed the 
equivalent of an associate degree; 

(2) Must— 
(i) Require a minimum of 10 weeks of 

instruction, beginning on the first day 
of classes and ending on the last day of 
classes or examinations; 

(ii) Be at least 300 clock hours, 8 se-
mester or trimester hours, or 12 quar-
ter hours; 

(iii) Provide training that prepares a 
student for gainful employment in a 
recognized occupation; and 

(iv)(A) Be a graduate or professional 
program; or 

(B) Admit as regular students only 
persons who have completed the equiv-
alent of an associate degree; or 

(3) For purposes of the FFEL and Di-
rect Loan programs only, must— 

(i) Require a minimum of 10 weeks of 
instruction, beginning on the first day 
of classes and ending on the last day of 
classes or examinations; 

(ii) Be at least 300 clock hours but 
less than 600 clock hours; 

(iii) Provide undergraduate training 
that prepares a student for gainful em-
ployment in a recognized occupation; 
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(iv) Admit as regular students some 
persons who have not completed the 
equivalent of an associate degree; and 

(v) Satisfy the requirements of para-
graph (e) of this section. 

(e) Qualitative factors. (1) An edu-
cational program that satisfies the re-
quirements of paragraphs (d)(3)(i) 
through (iv) of this section qualifies as 
an eligible program only if— 

(i) The program has a substantiated 
completion rate of at least 70 percent, 
as calculated under paragraph (f) of 
this section; 

(ii) The program has a substantiated 
placement rate of at least 70 percent, 
as calculated under paragraph (g) of 
this section; 

(iii) The number of clock hours pro-
vided in the program does not exceed 
by more than 50 percent the minimum 
number of clock hours required for 
training in the recognized occupation 
for which the program prepares stu-
dents, as established by the State in 
which the program is offered, if the 
State has established such a require-
ment, or as established by any Federal 
agency; and 

(iv) The program has been in exist-
ence for at least one year. The Sec-
retary considers an educational pro-
gram to have been in existence for at 
least one year only if an institution 
has been legally authorized to provide, 
and has continuously provided, the pro-
gram during the 12 months (except for 
normal vacation periods and, at the 
discretion of the Secretary, periods 
when the institution closes due to a 
natural disaster that directly affects 
the institution or the institution’s stu-
dents) preceding the date on which the 
institution applied for eligibility for 
that program. 

(2) An institution shall substantiate 
the calculation of its completion and 
placement rates by having the certified 
public accountant who prepares its 
audit report required under § 668.23 re-
port on the institution’s calculation 
based on performing an attestation en-
gagement in accordance with the 
Statements on Standards for Attesta-
tion Engagements of the American In-
stitute of Certified Public Accountants 
(AICPA). 

(f) Calculation of completion rate. An 
institution shall calculate its comple-

tion rate for an educational program 
for any award year as follows: 

(1) Determine the number of regular 
students who were enrolled in the pro-
gram during the award year. 

(2) Subtract from the number of stu-
dents determined under paragraph (f)(1) 
of this section, the number of regular 
students who, during that award year, 
withdrew from, dropped out of, or were 
expelled from the program and were 
entitled to and actually received, in a 
timely manner a refund of 100 percent 
of their tuition and fees. 

(3) Subtract from the total obtained 
under paragraph (f)(2) of this section 
the number of students who were en-
rolled in the program at the end of that 
award year. 

(4) Determine the number of regular 
students who, during that award year, 
received within 150 percent of the pub-
lished length of the educational pro-
gram the degree, certificate, or other 
recognized educational credential 
awarded for successfully completing 
the program. 

(5) Divide the number determined 
under paragraph (f)(4) of this section by 
the total obtained under paragraph 
(f)(3) of this section. 

(g) Calculation of placement rate. (1) 
An institution shall calculate its place-
ment rate for an educational program 
for any award year as follows: 

(i) Determine the number of students 
who, during the award year, received 
the degree, certificate, or other recog-
nized educational credential awarded 
for successfully completing the pro-
gram. 

(ii) Of the total obtained under para-
graph (g)(1)(i) of this section, deter-
mine the number of students who, 
within 180 days of the day they re-
ceived their degree, certificate, or 
other recognized educational creden-
tial, obtained gainful employment in 
the recognized occupation for which 
they were trained or in a related com-
parable recognized occupation and, on 
the date of this calculation, are em-
ployed, or have been employed, for at 
least 13 weeks following receipt of the 
credential from the institution. 

(iii) Divide the number of students 
determined under paragraph (g)(1)(ii) of 
this section by the total obtained 
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under paragraph (g)(1)(i) of this sec-
tion. 

(2) An institution shall document 
that each student described in para-
graph (g)(1)(ii) of this section obtained 
gainful employment in the recognized 
occupation for which he or she was 
trained or in a related comparable rec-
ognized occupation. Examples of satis-
factory documentation of a student’s 
gainful employment include, but are 
not limited to— 

(i) A written statement from the stu-
dent’s employer; 

(ii) Signed copies of State or Federal 
income tax forms; and 

(iii) Written evidence of payments of 
Social Security taxes. 

(h) Eligibility for Federal Pell Grant, 
ACG, National SMART Grant, and 
FSEOG Programs. In addition to satis-
fying other relevant provisions of the 
section— 

(1) An educational program qualifies 
as an eligible program for purposes of 
the Federal Pell Grant Program only if 
the educational program is an under-
graduate program or a 
postbaccalaureate teacher certificate 
or licensing program as described in 34 
CFR 690.6(c); and 

(2) An educational program qualifies 
as an eligible program for purposes of 
the ACG, National SMART Grant, and 
FSEOG programs only if the edu-
cational program is an undergraduate 
program. 

(i) Flight training. In addition to sat-
isfying other relevant provisions of 
this section, for a program of flight 
training to be an eligible program, it 
must have a current valid certification 
from the Federal Aviation Administra-
tion. 

(j) English as a second language (ESL). 
(1) In addition to satisfying the rel-
evant provisions of this section, an 
educational program that consists sole-
ly of instruction in ESL qualifies as an 
eligible program if— 

(i) The institution admits to the pro-
gram only students who the institution 
determines need the ESL instruction 
to use already existing knowledge, 
training, or skills; and 

(ii) The program leads to a degree, 
certificate, or other recognized edu-
cational credential. 

(2) An institution shall document its 
determination that ESL instruction is 
necessary to enable each student en-
rolled in its ESL program to use al-
ready existing knowledge, training, or 
skills with regard to the students that 
it admits to its ESL program under 
paragraph (j)(1)(i) of this section. 

(3) An ESL program that qualifies as 
an eligible program under this para-
graph is eligible for purposes of the 
Federal Pell Grant Program only. 

(k) Undergraduate educational program 
in credit hours. If an institution offers 
an undergraduate educational program 
in credit hours, the institution must 
use the formula contained in paragraph 
(l) of this section to determine whether 
that program satisfies the require-
ments contained in paragraph (c)(3) or 
(d) of this section, and the number of 
credit hours in that educational pro-
gram for purposes of the Title IV, HEA 
programs, unless— 

(1) The program is at least two aca-
demic years in length and provides an 
associate degree, a bachelor’s degree, a 
professional degree, or an equivalent 
degree as determined by the Secretary; 
or 

(2) Each course within the program is 
acceptable for full credit toward that 
institution’s associate degree, bach-
elor’s degree, professional degree, or 
equivalent degree as determined by the 
Secretary, provided that the institu-
tion’s degree requires at least two aca-
demic years of study. 

(l) Formula. For purposes of deter-
mining whether a program described in 
paragraph (k) of this section satisfies 
the requirements contained in para-
graph (c)(3) or (d) of this section, and 
the number of credit hours in that edu-
cational program with regard to the 
Title IV, HEA programs— 

(1) A semester hour must include at 
least 30 clock hours of instruction; 

(2) A trimester hour must include at 
least 30 clock hours of instruction; and 

(3) A quarter hour must include at 
least 20 hours of instruction. 

(m) An otherwise eligible program 
that is offered in whole or in part 
through telecommunications is eligible 
for title IV, HEA program purposes if 
the program is offered by an institu-
tion, other than a foreign institution, 
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that has been evaluated and is accred-
ited for its effective delivery of dis-
tance education programs by an ac-
crediting agency or association that— 

(1) Is recognized by the Secretary 
under subpart 2 of part H of the HEA; 
and 

(2) Has accreditation of distance edu-
cation within the scope of its recogni-
tion. 

(n) For title IV, HEA program pur-
poses, the term eligible program includes 
a direct assessment program approved 
by the Secretary under 34 CFR 668.10. 

(Approved by the Office of Management and 
Budget under control number 1845–0537) 

(Authority: 20 U.S.C. 1070a, 1070a–1, 1070b, 
1070c–1, 1070c–2, 1085, 1087aa–1087hh, 1088, 1091, 
and 42 U.S.C. 2753) 

[59 FR 22421, Apr. 29, 1994, as amended at 59 
FR 34964, July 7, 1994; 59 FR 61179, Nov. 29, 
1994; 60 FR 42408, Aug. 15, 1995; 63 FR 40623, 
July 29, 1998; 64 FR 58291, Oct. 28, 1999; 64 FR 
59037, Nov. 1, 1999; 65 FR 65675, Nov. 1, 2000; 67 
FR 67072, Nov. 1, 2002; 68 FR 19152, Apr. 18, 
2003; 71 FR 38002, July 3, 2006; 71 FR 45693, 
Aug. 9, 2006] 

§ 668.9 Relationship between clock 
hours and semester, trimester, or 
quarter hours in calculating Title 
IV, HEA program assistance. 

(a) In determining the amount of 
Title IV, HEA program assistance that 
a student who is enrolled in a program 
described in § 668.8(k) is eligible to re-
ceive, the institution shall apply the 
formula contained in § 668.8(l) to deter-
mine the number of semester, tri-
mester, or quarter hours in that pro-
gram, if the institution measures aca-
demic progress in that program in se-
mester, trimester, or quarter hours. 

(b) Notwithstanding paragraph (a) of 
this section, a public or private non-
profit hospital-based school of nursing 
that awards a diploma at the comple-
tion of the school’s program of edu-
cation is not required to apply the for-
mula contained in § 668.8(l) to deter-
mine the number of semester, tri-
mester, or quarter hours in that pro-
gram for purposes of calculating Title 
IV, HEA program assistance. 

(Authority: 20 U.S.C. 1082, 1085, 1088, 1091, 
1141) 

[59 FR 61179, Nov. 29, 1994] 

§ 668.10 Direct assessment programs. 

(a)(1) A direct assessment program is an 
instructional program that, in lieu of 
credit hours or clock hours as a meas-
ure of student learning, utilizes direct 
assessment of student learning, or rec-
ognizes the direct assessment of stu-
dent learning by others. The assess-
ment must be consistent with the ac-
creditation of the institution or pro-
gram utilizing the results of the assess-
ment. 

(2) Direct assessment of student 
learning means a measure by the insti-
tution of what a student knows and can 
do in terms of the body of knowledge 
making up the educational program. 
These measures provide evidence that a 
student has command of a specific sub-
ject, content area, or skill or that the 
student demonstrates a specific quality 
such as creativity, analysis or syn-
thesis associated with the subject mat-
ter of the program. Examples of direct 
measures include projects, papers, ex-
aminations, presentations, perform-
ances, and portfolios. 

(3) All regulatory requirements in 
this chapter that refer to credit or 
clock hours as a measurement apply to 
direct assessment programs. Because a 
direct assessment program does not 
utilize credit or clock hours as a meas-
ure of student learning, an institution 
must establish a methodology to rea-
sonably equate the direct assessment 
program (or the direct assessment por-
tion of any program, as applicable) to 
credit or clock hours for the purpose of 
complying with applicable regulatory 
requirements. The institution must 
provide a factual basis satisfactory to 
the Secretary for its claim that the 
program or portion of the program is 
equivalent to a specific number of cred-
it or clock hours. 

(i) An academic year in a direct as-
sessment program is a period of in-
structional time that consists of a min-
imum of 30 weeks of instructional time 
during which, for an undergraduate 
educational program, a full-time stu-
dent is expected to complete the equiv-
alent of at least 24 semester or tri-
mester credit hours, 36 quarter credit 
hours or 900 clock hours. 
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(ii) A payment period in a direct as-
sessment program for which equiva-
lence in credit hours has been estab-
lished must be determined under the 
requirements in § 668.4(a) or (b), as ap-
plicable, using the academic year de-
termined in accordance with paragraph 
(a)(3)(i) of this section (or the portion 
of that academic year comprising or 
remaining in the program). A payment 
period in a direct assessment program 
for which equivalence in clock hours 
has been established must be deter-
mined under the requirements in 
§ 668.4(c), using the academic year de-
termined in accordance with paragraph 
(a)(3)(i) of this section (or the portion 
of that academic year comprising or 
remaining in the program). 

(iii) A week of instructional time in a 
direct assessment program is any 
seven-day period in which at least one 
day of educational activity occurs. 
Educational activity in a direct assess-
ment program includes regularly 
scheduled learning sessions, faculty- 
guided independent study, consulta-
tions with a faculty mentor, develop-
ment of an academic action plan ad-
dressed to competencies identified by 
the institution, or, in combination 
with any of the foregoing, assessments. 
It does not include credit for ‘‘life ex-
perience’’. 

(iv) A full-time student in a direct as-
sessment program is an enrolled stu-
dent who is carrying a full-time aca-
demic workload as determined by the 
institution under a standard applicable 
to all students enrolled in the program. 
However, for an undergraduate stu-
dent, the institution’s minimum stand-
ard must equal or exceed the minimum 
full-time requirements specified in the 
definition of full-time student in § 668.2 
based on the credit or clock hour 
equivalency established by the institu-
tion for the direct assessment program. 

(v) A half-time student in a direct as-
sessment program is an enrolled stu-
dent who is carrying half of the aca-
demic workload of a full-time student 
in that program. 

(vi) A three-quarter-time student in a 
direct assessment program is an en-
rolled student who is carrying three- 
quarters of the academic workload of a 
full-time student in that program. 

(b) An institution that offers a direct 
assessment program must apply to the 
Secretary to have that program deter-
mined to be an eligible program for 
title IV, HEA program purposes. The 
institution’s application must provide 
information satisfactory to the Sec-
retary that includes— 

(1) A description of the educational 
program, including the educational 
credential offered (degree level or cer-
tificate) and the field of study; 

(2) A description of how the assess-
ment of student learning is done; 

(3) A description of how the direct as-
sessment program is structured, in-
cluding information about how and 
when the institution determines on an 
individual basis what each student en-
rolled in the program needs to learn; 

(4) A description of how the institu-
tion assists students in gaining the 
knowledge needed to pass the assess-
ments; 

(5) The number of semester or quar-
ter credit hours, or clock hours, that 
are equivalent to the amount of stu-
dent learning being directly assessed 
for the certificate or degree, as re-
quired by paragraph (b)(3) of this sec-
tion; 

(6) The methodology the institution 
uses to determine the number of credit 
or clock hours to which the program is 
equivalent; 

(7) The methodology the institution 
uses to determine the number of credit 
or clock hours to which the portion of 
a program an individual student will 
need to complete is equivalent; 

(8) Documentation from the institu-
tion’s accrediting agency indicating 
that the agency has evaluated the in-
stitution’s offering of direct assess-
ment program(s) and has included the 
program(s) in the institution’s grant of 
accreditation; 

(9) Documentation from the accred-
iting agency or relevant state licensing 
body indicating agreement with the in-
stitution’s claim of the direct assess-
ment program’s equivalence in terms 
of credit or clock hours; and 

(10) Any other information the Sec-
retary may require to determine 
whether to approve the institution’s 
application. 

(c) To be an eligible program, a di-
rect assessment program must meet 
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the requirements in § 668.8 including, if 
applicable, minimum program length 
and qualitative factors. 

(d) Notwithstanding paragraphs (a) 
through (c) of this section, no program 
offered by a foreign institution that in-
volves direct assessment will be consid-
ered to be an eligible program under 
§ 668.8. 

(e) A direct assessment program may 
use learning resources (e.g., courses or 
portions of courses) that are provided 
by entities other than the institution 
providing the direct assessment pro-
gram without regard to the limitations 
on contracting for part of an edu-
cational program in § 668.5(c)(3). 

(f) Title IV, HEA program funds may 
be used only for learning that results 
from instruction provided, or overseen, 
by the institution, not for the portion 
of the program that the student has 
demonstrated mastery of prior to en-
rollment in the program or tests of 
learning that are not associated with 
educational activities overseen by the 
institution. 

(g) Title IV, HEA program eligibility 
with respect to direct assessment pro-
grams is limited to direct assessment 
programs approved by the Secretary. 
Title IV, HEA program funds may not 
be used for— 

(1) the course of study described in 
§ 668.32(a)(1)(ii) and (iii) if offered by di-
rect assessment, or 

(2) remedial coursework described in 
§ 668.20 offered by direct assessment. 
However, remedial instruction that is 
offered in credit or clock hours in con-
junction with a direct assessment pro-
gram is eligible for title IV, HEA pro-
gram funds. 

(h) The Secretary’s approval of a di-
rect assessment program expires on the 
date that the institution changes one 
or more aspects of the program de-
scribed in the institution’s application 
submitted under paragraph (b) of this 
section. To maintain program eligi-
bility, the institution must obtain 
prior approval from the Secretary 
through reapplication under paragraph 
(b) of this section that sets forth the 
revisions proposed. 

[71 FR 45693, Aug. 9, 2006, as amended at 71 
FR 64397, Nov. 1, 2006] 

Subpart B—Standards for Partici-
pation in Title IV, HEA Pro-
grams 

SOURCE: 52 FR 45727, Dec. 1, 1987, unless 
otherwise noted. 

§ 668.11 Scope. 
(a) This subpart establishes stand-

ards that an institution must meet in 
order to participate in any Title IV, 
HEA program. 

(b) Noncompliance with these stand-
ards by an institution already partici-
pating in any Title IV, HEA program 
or with applicable standards in this 
subpart by a third-party servicer that 
contracts with the institution may 
subject the institution or servicer, or 
both, to proceedings under subpart G of 
this part. These proceedings may lead 
to any of the following actions: 

(1) An emergency action. 
(2) The imposition of a fine. 
(3) The limitation, suspension, or ter-

mination of the participation of the in-
stitution in a Title IV, HEA program. 

(4) The limitation, suspension, or ter-
mination of the eligibility of the 
servicer to contract with any institu-
tion to administer any aspect of the in-
stitution’s participation in a Title IV, 
HEA program. 

(Authority: 20 U.S.C. 1094) 

[59 FR 22423, Apr. 29, 1994] 

§ 668.12 [Reserved] 

§ 668.13 Certification procedures. 
(a) Requirements for certification. (1) 

The Secretary certifies an institution 
to participate in the title IV, HEA pro-
grams if the institution qualifies as an 
eligible institution under 34 CFR part 
600, meets the standards of this subpart 
and 34 CFR part 668, subpart L, and sat-
isfies the requirements of paragraph 
(a)(2) of this section. 

(2) Except as provided in paragraph 
(a)(3) of this section, if an institution 
wishes to participate for the first time 
in the title IV, HEA programs or has 
undergone a change in ownership that 
results in a change in control as de-
scribed in 34 CFR 600.31, the institution 
must require the following individuals 
to complete title IV, HEA program 
training provided or approved by the 
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Secretary no later than 12 months 
after the institution executes its pro-
gram participation agreement under 
§ 668.14: 

(i) The individual the institution des-
ignates under § 668.16(b)(1) as its title 
IV, HEA program administrator. 

(ii) The institution’s chief adminis-
trator or a high level institutional offi-
cial the chief administrator designates. 

(3)(i) An institution may request the 
Secretary to waive the training re-
quirement for any individual described 
in paragraph (a)(2) of this section. 

(ii) When the Secretary receives a 
waiver request under paragraph (a)(3)(i) 
of this section, the Secretary may 
grant or deny the waiver, require an-
other institutional official to take the 
training, or require alternative train-
ing. 

(b) Period of participation. (1) If the 
Secretary certifies that an institution 
meets the standards of this subpart, 
the Secretary also specifies the period 
for which the institution may partici-
pate in a Title IV, HEA program. An 
institution’s period of participation ex-
pires six years after the date that the 
Secretary certifies that the institution 
meets the standards of this subpart, ex-
cept that the Secretary may specify a 
shorter period. 

(2) Provided that an institution has 
submitted an application for a renewal 
of certification that is materially com-
plete at least 90 days prior to the expi-
ration of its current period of partici-
pation, the institution’s existing cer-
tification will be extended on a month 
to month basis following the expiration 
of the institution’s period of participa-
tion until the end of the month in 
which the Secretary issues a decision 
on the application for recertification. 

(c) Provisional certification. (1) The 
Secretary may provisionally certify an 
institution if— 

(i) The institution seeks initial par-
ticipation in a Title IV, HEA program; 

(ii) The institution is an eligible in-
stitution that has undergone a change 
in ownership that results in a change 
in control according to the provisions 
of 34 CFR part 600; 

(iii) The institution is a participating 
institution— 

(A) That is applying for a certifi-
cation that the institution meets the 
standards of this subpart; 

(B) That the Secretary determines 
has jeopardized its ability to perform 
its financial responsibilities by not 
meeting the factors of financial respon-
sibility under § 668.15 or the standards 
of administrative capability under 
§ 668.16; and 

(C) Whose participation has been lim-
ited or suspended under subpart G of 
this part, or voluntarily enters into 
provisional certification; 

(iv) The institution seeks a renewal 
of participation in a Title IV, HEA pro-
gram after the expiration of a prior pe-
riod of participation in that program; 
or 

(v) The institution is a participating 
institution that was accredited or 
preaccredited by a nationally recog-
nized accrediting agency on the day be-
fore the Secretary withdrew the Sec-
retary’s recognition of that agency ac-
cording to the provisions contained in 
34 CFR part 603. 

(2) If the Secretary provisionally cer-
tifies an institution, the Secretary also 
specifies the period for which the insti-
tution may participate in a Title IV, 
HEA program. Except as provided in 
paragraphs (c) (3) and (4) of this sec-
tion, a provisionally certified institu-
tion’s period of participation expires— 

(i) Not later than the end of the first 
complete award year following the date 
on which the Secretary provisionally 
certified the institution under para-
graph (c)(1)(i) of this section; 

(ii) Not later than the end of the 
third complete award year following 
the date on which the Secretary provi-
sionally certified the institution under 
paragraphs (c)(1)(ii), (iii), (iv) or (e)(2) 
of this section; and 

(iii) If the Secretary provisionally 
certified the institution under para-
graph (c)(1)(v) of this section, not later 
than 18 months after the date that the 
Secretary withdrew recognition from 
the institutions nationally recognized 
accrediting agency. 

(3) Notwithstanding the maximum 
periods of participation provided for in 
paragraph (c)(2) of this section, if the 
Secretary provisionally certifies an in-
stitution, the Secretary may specify a 
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shorter period of participation for that 
institution. 

(4) For the purposes of this section, 
‘‘provisional certification’’ means that 
the Secretary certifies that an institu-
tion has demonstrated to the Sec-
retary’s satisfaction that the institu-
tion— 

(i) Is capable of meeting the stand-
ards of this subpart within a specified 
period; and 

(ii) Is able to meet the institution’s 
responsibilities under its program par-
ticipation agreement, including com-
pliance with any additional conditions 
specified in the institution’s program 
participation agreement that the Sec-
retary requires the institution to meet 
in order for the institution to partici-
pate under provisional certification. 

(d) Revocation of provisional certifi-
cation. (1) If, before the expiration of a 
provisionally certified institution’s pe-
riod of participation in a Title IV, HEA 
program, the Secretary determines 
that the institution is unable to meet 
its responsibilities under its program 
participation agreement, the Secretary 
may revoke the institution’s provi-
sional certification for participation in 
that program. 

(2)(i) If the Secretary revokes the 
provisional certification of an institu-
tion under paragraph (d)(1) of this sec-
tion, the Secretary sends the institu-
tion a notice by certified mail, return 
receipt requested. The Secretary also 
may transmit the notice by other, 
more expeditious means, if practical. 

(ii) The revocation takes effect on 
the date that the Secretary mails the 
notice to the institution. 

(iii) The notice states the basis for 
the revocation, the consequences of the 
revocation to the institution, and that 
the institution may request the Sec-
retary to reconsider the revocation. 
The consequences of a revocation are 
described in § 668.26. 

(3)(i) An institution may request re-
consideration of a revocation under 
this section by submitting to the Sec-
retary, within 20 days of the institu-
tion’s receipt of the Secretary’s notice, 
written evidence that the revocation is 
unwarranted. The institution must file 
the request with the Secretary by 
hand-delivery, mail, or facsimile trans-
mission. 

(ii) The filing date of the request is 
the date on which the request is— 

(A) Hand-delivered; 
(B) Mailed; or 
(C) Sent by facsimile transmission. 
(iii) Documents filed by facsimile 

transmission must be transmitted to 
the Secretary in accordance with in-
structions provided by the Secretary in 
the notice of revocation. An institution 
filing by facsimile transmission is re-
sponsible for confirming that a com-
plete and legible copy of the document 
was received by the Secretary. 

(iv) The Secretary discourages the 
use of facsimile transmission for docu-
ments longer than five pages. 

(4)(i) The designated department offi-
cial making the decision concerning an 
institution’s request for reconsider-
ation of a revocation is different from, 
and not subject to supervision by, the 
official who initiated the revocation of 
the institution’s provisional certifi-
cation. The deciding official promptly 
considers an institution’s request for 
reconsideration of a revocation and no-
tifies the institution, by certified mail, 
return receipt requested, of the final 
decision. The Secretary also may 
transmit the notice by other, more ex-
peditious means, if practical. 

(ii) If the Secretary determines that 
the revocation is warranted, the Sec-
retary’s notice informs the institution 
that the institution may apply for re-
instatement of participation only after 
the later of the expiration of— 

(A) Eighteen months after the effec-
tive date of the revocation; or 

(B) A debarment or suspension of the 
institution under Executive Order 
(E.O.) 12549 (3 CFR, 1986 comp., p. 189) 
or the Federal Acquisition Regula-
tions, 48 CFR part 9, subpart 9.4. 

(iii) If the Secretary determines that 
the revocation of the institution’s pro-
visional certification is unwarranted, 
the Secretary’s notice informs the in-
stitution that the institution’s provi-
sional certification is reinstated, effec-
tive on the date that the Secretary’s 
original revocation notice was mailed, 
for a specified period of time. 

(5)(i) The mailing date of a notice of 
revocation or a request for reconsider-
ation of a revocation is the date evi-
denced on the original receipt of mail-
ing from the U.S. Postal Service. 
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(ii) The date on which a request for 
reconsideration of a revocation is sub-
mitted is— 

(A) If the request was sent by a deliv-
ery service other than the U.S. Postal 
Service, the date evidenced on the 
original receipt by that service; and 

(B) If the request was sent by fac-
simile transmission, the date that the 
document is recorded as received by 
facsimile equipment that receives the 
transmission. 

(Approved by the Office of Management and 
Budget under control number 1845–0537) 

(Authority: 20 U.S.C. 1099c and E.O. 12549 (3 
CFR, 1989 Comp., p. 189) and E.O. 12689 (3 
CFR, 1989 Comp., p. 235)) 

[59 FR 22424, Apr. 29, 1994, as amended at 59 
FR 34964, July 7, 1994; 60 FR 34431, June 30, 
1995; 62 FR 62876, Nov. 25, 1997; 63 FR 40623, 
July 29, 1998; 64 FR 58617, Oct. 29, 1999; 65 FR 
65675, Nov. 1, 2000] 

§ 668.14 Program participation agree-
ment. 

(a)(1) An institution may participate 
in any Title IV, HEA program, other 
than the LEAP and NEISP programs, 
only if the institution enters into a 
written program participation agree-
ment with the Secretary, on a form ap-
proved by the Secretary. A program 
participation agreement conditions the 
initial and continued participation of 
an eligible institution in any Title IV, 
HEA program upon compliance with 
the provisions of this part, the indi-
vidual program regulations, and any 
additional conditions specified in the 
program participation agreement that 
the Secretary requires the institution 
to meet. 

(2) An institution’s program partici-
pation agreement applies to each 
branch campus and other location of 
the institution that meets the applica-
ble requirements of this part unless 
otherwise specified by the Secretary. 

(b) By entering into a program par-
ticipation agreement, an institution 
agrees that— 

(1) It will comply with all statutory 
provisions of or applicable to Title IV 
of the HEA, all applicable regulatory 
provisions prescribed under that statu-
tory authority, and all applicable spe-
cial arrangements, agreements, and 
limitations entered into under the au-
thority of statutes applicable to Title 

IV of the HEA, including the require-
ment that the institution will use 
funds it receives under any Title IV, 
HEA program and any interest or other 
earnings thereon, solely for the pur-
poses specified in and in accordance 
with that program; 

(2) As a fiduciary responsible for ad-
ministering Federal funds, if the insti-
tution is permitted to request funds 
under a Title IV, HEA program ad-
vance payment method, the institution 
will time its requests for funds under 
the program to meet the institution’s 
immediate Title IV, HEA program 
needs; 

(3) It will not request from or charge 
any student a fee for processing or han-
dling any application, form, or data re-
quired to determine a student’s eligi-
bility for, and amount of, Title IV, 
HEA program assistance; 

(4) It will establish and maintain 
such administrative and fiscal proce-
dures and records as may be necessary 
to ensure proper and efficient adminis-
tration of funds received from the Sec-
retary or from students under the Title 
IV, HEA programs, together with as-
surances that the institution will pro-
vide, upon request and in a timely 
manner, information relating to the 
administrative capability and financial 
responsibility of the institution to— 

(i) The Secretary; 
(ii) A guaranty agency, as defined in 

34 CFR part 682, that guarantees loans 
made under the Federal Stafford Loan 
and Federal PLUS programs for at-
tendance at the institution or any of 
the institution’s branch campuses or 
other locations; 

(iii) The nationally recognized ac-
crediting agency that accredits or 
preaccredits the institution or any of 
the institution’s branch campuses, 
other locations, or educational pro-
grams; 

(iv) The State agency that legally au-
thorizes the institution and any branch 
campus or other location of the insti-
tution to provide postsecondary edu-
cation; and 

(v) In the case of a public postsec-
ondary vocational educational institu-
tion that is approved by a State agency 
recognized for the approval of public 
postsecondary vocational education, 
that State agency; 
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(5) It will comply with the provisions 
of § 668.15 relating to factors of finan-
cial responsibility; 

(6) It will comply with the provisions 
of § 668.16 relating to standards of ad-
ministrative capability; 

(7) It will submit reports to the Sec-
retary and, in the case of an institu-
tion participating in the Federal Staf-
ford Loan, Federal PLUS, or the Fed-
eral Perkins Loan Program, to holders 
of loans made to the institution’s stu-
dents under that program at such 
times and containing such information 
as the Secretary may reasonably re-
quire to carry out the purpose of the 
Title IV, HEA programs; 

(8) It will not provide any statement 
to any student or certification to any 
lender in the case of an FFEL Program 
loan, or origination record to the Sec-
retary in the case of a Direct Loan Pro-
gram loan that qualifies the student or 
parent for a loan or loans in excess of 
the amount that the student or parent 
is eligible to borrow in accordance with 
sections 425(a), 428(a)(2), 428(b)(1)(A) 
and (B), 428B, 428H, and 455(a) of the 
HEA; 

(9) It will comply with the require-
ments of subpart D of this part con-
cerning institutional and financial as-
sistance information for students and 
prospective students; 

(10) In the case of an institution that 
advertises job placement rates as a 
means of attracting students to enroll 
in the institution, it will make avail-
able to prospective students, at or be-
fore the time that those students apply 
for enrollment— 

(i) The most recent available data 
concerning employment statistics, 
graduation statistics, and any other in-
formation necessary to substantiate 
the truthfulness of the advertisements; 
and 

(ii) Relevant State licensing require-
ments of the State in which the insti-
tution is located for any job for which 
an educational program offered by the 
institution is designed to prepare those 
prospective students; 

(11) In the case of an institution par-
ticipating in the FFEL program, the 
institution will inform all eligible bor-
rowers, as defined in 34 CFR part 682, 
enrolled in the institution about the 
availability and eligibility of those 

borrowers for State grant assistance 
from the State in which the institution 
is located, and will inform borrowers 
from another State of the source of fur-
ther information concerning State 
grant assistance from that State; 

(12) It will provide the certifications 
described in paragraph (c) of this sec-
tion; 

(13) In the case of an institution 
whose students receive financial assist-
ance pursuant to section 484(d) of the 
HEA, the institution will make avail-
able to those students a program prov-
en successful in assisting students in 
obtaining the recognized equivalent of 
a high school diploma; 

(14) It will not deny any form of Fed-
eral financial aid to any eligible stu-
dent solely on the grounds that the 
student is participating in a program 
of study abroad approved for credit by 
the institution; 

(15)(i) Except as provided under para-
graph (b)(15)(ii) of this section, the in-
stitution will use a default manage-
ment plan approved by the Secretary 
with regard to its administration of 
the FFEL or Direct Loan programs, or 
both for at least the first two years of 
its participation in those programs, if 
the institution— 

(A) Is participating in the FFEL or 
Direct Loan programs for the first 
time; or 

(B) Is an institution that has under-
gone a change of ownership that re-
sults in a change in control and is par-
ticipating in the FFEL or Direct Loan 
programs. 

(ii) The institution does not have to 
use an approved default management 
plan if— 

(A) The institution, including its 
main campus and any branch campus, 
does not have a cohort default rate in 
excess of 10 percent; and 

(B) The owner of the institution does 
not own and has not owned any other 
institution that had a cohort default 
rate in excess of 10 percent while that 
owner owned the institution. 

(16) [Reserved] 
(17) The Secretary, guaranty agencies 

and lenders as defined in 34 CFR part 
682, nationally recognized accrediting 
agencies, the Secretary of Veterans Af-
fairs, State agencies recognized under 
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34 CFR part 603 for the approval of pub-
lic postsecondary vocational edu-
cation, and State agencies that legally 
authorize institutions and branch cam-
puses or other locations of institutions 
to provide postsecondary education, 
have the authority to share with each 
other any information pertaining to 
the institution’s eligibility for or par-
ticipation in the Title IV, HEA pro-
grams or any information on fraud and 
abuse; 

(18) It will not knowingly— 
(i) Employ in a capacity that in-

volves the administration of the Title 
IV, HEA programs or the receipt of 
funds under those programs, an indi-
vidual who has been convicted of, or 
has pled nolo contendere or guilty to, a 
crime involving the acquisition, use, or 
expenditure of Federal, State, or local 
government funds, or has been admin-
istratively or judicially determined to 
have committed fraud or any other ma-
terial violation of law involving Fed-
eral, State, or local government funds; 

(ii) Contract with an institution or 
third-party servicer that has been ter-
minated under section 432 of the HEA 
for a reason involving the acquisition, 
use, or expenditure of Federal, State, 
or local government funds, or that has 
been administratively or judicially de-
termined to have committed fraud or 
any other material violation of law in-
volving Federal, State, or local govern-
ment funds; or 

(iii) Contract with or employ any in-
dividual, agency, or organization that 
has been, or whose officers or employ-
ees have been— 

(A) Convicted of, or pled nolo 
contendere or guilty to, a crime involv-
ing the acquisition, use, or expenditure 
of Federal, State, or local government 
funds; or 

(B) Administratively or judicially de-
termined to have committed fraud or 
any other material violation of law in-
volving Federal, State, or local govern-
ment funds; 

(19) It will complete, in a timely 
manner and to the satisfaction of the 
Secretary, surveys conducted as a part 
of the Integrated Postsecondary Edu-
cation Data System (IPEDS) or any 
other Federal collection effort, as des-
ignated by the Secretary, regarding 
data on postsecondary institutions; 

(20) In the case of an institution that 
is co-educational and has an intercolle-
giate athletic program, it will comply 
with the provisions of § 668.48; 

(21) It will not impose any penalty, 
including, but not limited to, the as-
sessment of late fees, the denial of ac-
cess to classes, libraries, or other insti-
tutional facilities, or the requirement 
that the student borrow additional 
funds for which interest or other 
charges are assessed, on any student 
because of the student’s inability to 
meet his or her financial obligations to 
the institution as a result of the de-
layed disbursement of the proceeds of a 
Title IV, HEA program loan due to 
compliance with statutory and regu-
latory requirements of or applicable to 
the Title IV, HEA programs, or delays 
attributable to the institution; 

(22)(i) It will not provide any com-
mission, bonus, or other incentive pay-
ment based directly or indirectly upon 
success in securing enrollments or fi-
nancial aid to any person or entity en-
gaged in any student recruiting or ad-
mission activities or in making deci-
sions regarding the awarding of title 
IV, HEA program funds, except that 
this limitation does not apply to the 
recruitment of foreign students resid-
ing in foreign countries who are not el-
igible to receive title IV, HEA program 
funds. 

(ii) Activities and arrangements that 
an institution may carry out without 
violating the provisions of paragraph 
(b)(22)(i) of this section include, but are 
not limited to: 

(A) The payment of fixed compensa-
tion, such as a fixed annual salary or a 
fixed hourly wage, as long as that com-
pensation is not adjusted up or down 
more than twice during any twelve 
month period, and any adjustment is 
not based solely on the number of stu-
dents recruited, admitted, enrolled, or 
awarded financial aid. For this pur-
pose, an increase in fixed compensation 
resulting from a cost of living increase 
that is paid to all or substantially all 
full-time employees is not considered 
an adjustment. 

(B) Compensation to recruiters based 
upon their recruitment of students who 
enroll only in programs that are not el-
igible for title IV, HEA program funds. 
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(C) Compensation to recruiters who 
arrange contracts between the institu-
tion and an employer under which the 
employer’s employees enroll in the in-
stitution, and the employer pays, di-
rectly or by reimbursement, 50 percent 
or more of the tuition and fees charged 
to its employees; provided that the 
compensation is not based upon the 
number of employees who enroll in the 
institution, or the revenue they gen-
erate, and the recruiters have no con-
tact with the employees. 

(D) Compensation paid as part of a 
profit-sharing or bonus plan, as long as 
those payments are substantially the 
same amount or the same percentage 
of salary or wages, and made to all or 
substantially all of the institution’s 
full-time professional and administra-
tive staff. Such payments can be lim-
ited to all, or substantially all of the 
full-time employees at one or more or-
ganizational level at the institution, 
except that an organizational level 
may not consist predominantly of re-
cruiters, admissions staff, or financial 
aid staff. 

(E) Compensation that is based upon 
students successfully completing their 
educational programs, or one academic 
year of their educational programs, 
whichever is shorter. For this purpose, 
successful completion of an academic 
year means that the student has 
earned at least 24 semester or tri-
mester credit hours or 36 quarter credit 
hours, or has successfully completed at 
least 900 clock hours of instruction at 
the institution. 

(F) Compensation paid to employees 
who perform clerical ‘‘pre-enrollment’’ 
activities, such as answering telephone 
calls, referring inquiries, or distrib-
uting institutional materials. 

(G) Compensation to managerial or 
supervisory employees who do not di-
rectly manage or supervise employees 
who are directly involved in recruiting 
or admissions activities, or the award-
ing of title IV, HEA program funds. 

(H) The awarding of token gifts to 
the institution’s students or alumni, 
provided that the gifts are not in the 
form of money, no more than one gift 
is provided annually to an individual, 
and the cost of the gift is not more 
than $100. 

(I) Profit distributions proportion-
ately based upon an individual’s owner-
ship interest in the institution. 

(J) Compensation paid for Internet- 
based recruitment and admission ac-
tivities that provide information about 
the institution to prospective students, 
refer prospective students to the insti-
tution, or permit prospective students 
to apply for admission on-line. 

(K) Payments to third parties, in-
cluding tuition sharing arrangements, 
that deliver various services to the in-
stitution, provided that none of the 
services involve recruiting or admis-
sion activities, or the awarding of title 
IV, HEA program funds. 

(L) Payments to third parties, in-
cluding tuition sharing arrangements, 
that deliver various services to the in-
stitution, even if one of the services in-
volves recruiting or admission activi-
ties or the awarding of title IV, HEA 
program funds, provided that the indi-
viduals performing the recruitment or 
admission activities, or the awarding 
of title IV, HEA program funds, are not 
compensated in a manner that would 
be impermissible under paragraph 
(b)(22) of this section. 

(23) It will meet the requirements es-
tablished pursuant to part H of Title 
IV of the HEA by the Secretary and na-
tionally recognized accrediting agen-
cies; 

(24) It will comply with the require-
ments of § 668.22; 

(25) It is liable for all— 
(i) Improperly spent or unspent funds 

received under the Title IV, HEA pro-
grams, including any funds adminis-
tered by a third-party servicer; and 

(ii) Returns of title IV, HEA program 
funds that the institution or its 
servicer may be required to make; and 

(26) If the stated objectives of an edu-
cational program of the institution are 
to prepare a student for gainful em-
ployment in a recognized occupation, 
the institution will— 

(i) Demonstrate a reasonable rela-
tionship between the length of the pro-
gram and entry level requirements for 
the recognized occupation for which 
the program prepares the student. The 
Secretary considers the relationship to 
be reasonable if the number of clock 
hours provided in the program does not 
exceed by more than 50 percent the 
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minimum number of clock hours re-
quired for training in the recognized 
occupation for which the program pre-
pares the student, as established by the 
State in which the program is offered, 
if the State has established such a re-
quirement, or as established by any 
Federal agency; and 

(ii) Establish the need for the train-
ing for the student to obtain employ-
ment in the recognized occupation for 
which the program prepares the stu-
dent. 

(c) In order to participate in any 
Title IV, HEA program (other than the 
LEAP and NEISP programs), the insti-
tution must certify that it— 

(1) Has in operation a drug abuse pre-
vention program that the institution 
has determined to be accessible to any 
officer, employee, or student at the in-
stitution; and 

(2)(i) Has established a campus secu-
rity policy in accordance with section 
485(f) of the HEA; and 

(ii) Has complied with the disclosure 
requirements of § 668.47 as required by 
section 485(f) of the HEA. 

(d)(1) The institution, if located in a 
State to which section 4(b) of the Na-
tional Voter Registration Act (42 
U.S.C. 1973gg–2(b)) does not apply, will 
make a good faith effort to distribute a 
mail voter registration form, requested 
and received from the State, to each 
student enrolled in a degree or certifi-
cate program and physically in attend-
ance at the institution, and to make 
those forms widely available to stu-
dents at the institution. 

(2) The institution must request the 
forms from the State 120 days prior to 
the deadline for registering to vote 
within the State. If an institution has 
not received a sufficient quantity of 
forms to fulfill this section from the 
State within 60 days prior to the dead-
line for registering to vote in the 
State, the institution is not liable for 
not meeting the requirements of this 
section during that election year. 

(3) This paragraph applies to elec-
tions as defined in section 301(1) of the 
Federal Election Campaign Act of 1971 
(2 U.S.C. 431(1)), and includes the elec-
tion for Governor or other chief execu-
tive within such State. 

(e)(1) A program participation agree-
ment becomes effective on the date 

that the Secretary signs the agree-
ment. 

(2) A new program participation 
agreement supersedes any prior pro-
gram participation agreement between 
the Secretary and the institution. 

(f)(1) Except as provided in para-
graphs (h) and (i) of this section, the 
Secretary terminates a program par-
ticipation agreement through the pro-
ceedings in subpart G of this part. 

(2) An institution may terminate a 
program participation agreement. 

(3) If the Secretary or the institution 
terminates a program participation 
agreement under paragraph (g) of this 
section, the Secretary establishes the 
termination date. 

(g) An institution’s program partici-
pation agreement automatically ex-
pires on the date that— 

(1) The institution changes ownership 
that results in a change in control as 
determined by the Secretary under 34 
CFR part 600; or 

(2) The institution’s participation 
ends under the provisions of § 668.26(a) 
(1), (2), (4), or (7). 

(h) An institution’s program partici-
pation agreement no longer applies to 
or covers a location of the institution 
as of the date on which that location 
ceases to be a part of the participating 
institution. 

(Approved by the Office of Management and 
Budget under control number 1840–0537) 

(Authority: 20 U.S.C. 1085, 1088, 1091, 1092, 
1094, 1099a-3, 1099c, and 1141) 

[59 FR 22425, Apr. 29, 1994, as amended at 59 
FR 34964, July 7, 1994; 63 FR 40623, July 29, 
1998; 64 FR 58617, Oct. 29, 1999; 64 FR 59038, 
Nov. 1, 1999; 65 FR 38729, June 22, 2000; 65 FR 
65637, Nov. 1, 2000; 67 FR 67072, Nov. 1, 2002] 

§ 668.15 Factors of financial responsi-
bility. 

(a) General. To begin and to continue 
to participate in any Title IV, HEA 
program, an institution must dem-
onstrate to the Secretary that the in-
stitution is financially responsible 
under the requirements established in 
this section. 

(b) General standards of financial re-
sponsibility. In general, the Secretary 
considers an institution to be finan-
cially responsible only if it— 
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(1) Is providing the services described 
in its official publications and state-
ments; 

(2) Is providing the administrative re-
sources necessary to comply with the 
requirements of this subpart; 

(3) Is meeting all of its financial obli-
gations, including but not limited to— 

(i) Refunds that it is required to 
make; and 

(ii) Repayments to the Secretary for 
liabilities and debts incurred in pro-
grams administered by the Secretary; 

(4) Is current in its debt payments. 
The institution is not considered cur-
rent in its debt payments if— 

(i) The institution is in violation of 
any existing loan agreement at its fis-
cal year end, as disclosed in a note to 
its audited financial statement; or 

(ii) the institution fails to make a 
payment in accordance with existing 
debt obligations for more than 120 
days, and at least one creditor has filed 
suit to recover those funds; 

(5) Except as provided in paragraph 
(d) of this section, in accordance with 
procedures established by the Sec-
retary, submits to the Secretary an ir-
revocable letter of credit, acceptable 
and payable to the Secretary equal to 
25 percent of the total dollar amount of 
Title IV, HEA program refunds paid by 
the institution in the previous fiscal 
year; 

(6) Has not had, as part of the audit 
report for the institution’s most re-
cently completed fiscal year— 

(i) A statement by the accountant ex-
pressing substantial doubt about the 
institution’s ability to continue as a 
going concern; or 

(ii) A disclaimed or adverse opinion 
by the accountant; 

(7) For a for-profit institution— 
(i)(A) Demonstrates at the end of its 

latest fiscal year, an acid test ratio of 
at least 1:1. For purposes of this sec-
tion, the acid test ratio shall be cal-
culated by adding cash and cash 
equivalents to current accounts receiv-
able and dividing the sum by total cur-
rent liabilities. The calculation of the 
acid test ratio shall exclude all unse-
cured or uncollateralized related party 
receivables; 

(B) Has not had operating losses in 
either or both of its two latest fiscal 
years that in sum result in a decrease 

in tangible net worth in excess of 10 
percent of the institution’s tangible 
net worth at the beginning of the first 
year of the two-year period. The Sec-
retary may calculate an operating loss 
for an institution by excluding from 
net income: extraordinary gains or 
losses; income or losses from discon-
tinued operations; prior period adjust-
ment; and, the cumulative effect of 
changes in accounting principle. For 
purposes of this section, the calcula-
tion of tangible net worth shall exclude 
all assets defined as intangible in ac-
cordance with generally accepted ac-
counting principles; and 

(C) Had, for its latest fiscal year, a 
positive tangible net worth. In apply-
ing this standard, a positive tangible 
net worth occurs when the institution’s 
tangible assets exceed its liabilities. 
The calculation of tangible net worth 
shall exclude all assets classified as in-
tangible in accordance with the gen-
erally accepted accounting principles; 
or 

(ii) Demonstrates to the satisfaction 
of the Secretary that it has currently 
issued and outstanding debt obliga-
tions that are (without insurance, 
guarantee, or credit enhancement) list-
ed at or above the second highest rat-
ing level of credit quality given by a 
nationally recognized statistical rating 
organization; 

(8) For a nonprofit institution— 
(i)(A) Prepares a classified statement 

of financial position in accordance 
with generally accepted accounting 
principles or provides the required in-
formation in notes to the audited fi-
nancial statements; 

(B) Demonstrates at the end of its 
latest fiscal year, an acid test ratio of 
at least 1:1. For purposes of this sec-
tion, the acid test ratio shall be cal-
culated by adding cash and cash 
equivalents to current accounts receiv-
able and dividing the sum by total cur-
rent liabilities. The calculation of the 
acid test ratio shall exclude all unse-
cured or uncollateralized related party 
receivables. 

(C)(1) Has, at the end of its latest fis-
cal year, a positive unrestricted cur-
rent fund balance or positive unre-
stricted net assets. In calculating the 
unrestricted current fund balance or 
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the unrestricted net assets for an insti-
tution, the Secretary may include 
funds that are temporarily restricted 
in use by the institution’s governing 
body that can be transferred to the 
current unrestricted fund or added to 
net unrestricted assets at the discre-
tion of the governing body; or 

(2) Has not had, an excess of current 
fund expenditures over current fund 
revenues over both of its 2 latest fiscal 
years that results in a decrease exceed-
ing 10 percent in either the unre-
stricted current fund balance or the 
unrestricted net assets at the begin-
ning of the first year of the 2-year pe-
riod. The Secretary may exclude from 
net changes in fund balances for the 
operating loss calculation: Extraor-
dinary gains or losses; income or losses 
from discontinued operations; prior pe-
riod adjustment; and the cumulative 
effect of changes in accounting prin-
ciple. In calculating the institution’s 
unrestricted current fund balance or 
the unrestricted net assets, the Sec-
retary may include funds that are tem-
porarily restricted in use by the insti-
tution’s governing body that can be 
transferred to the current unrestricted 
fund or added to net unrestricted as-
sets at the discretion of the governing 
body; or 

(ii) Demonstrates to the satisfaction 
of the Secretary that it has currently 
issued and outstanding debt obliga-
tions which are (without insurance, 
guarantee, or credit enhancement) list-
ed at or above the second highest rat-
ing level of credit quality given by a 
nationally recognized statistical rating 
organization. 

(9) For a public institution— 
(i) Has its liabilities backed by the 

full faith and credit of a State, or by an 
equivalent governmental entity; 

(ii) Has a positive current unre-
stricted fund balance if reporting under 
the Single Audit Act; 

(iii) Has a positive unrestricted cur-
rent fund in the State’s Higher Edu-
cation Fund, as presented in the gen-
eral purpose financial statements; 

(iv) Submits to the Secretary, a 
statement from the State Auditor Gen-
eral that the institution has, during 
the past year, met all of its financial 
obligations, and that the institution 
continues to have sufficient resources 

to meet all of its financial obligations; 
or 

(v) Demonstrates to the satisfaction 
of the Secretary that it has currently 
issued and outstanding debt obliga-
tions which are (without insurance, 
guarantee, or credit enhancement) list-
ed at or above the second highest rat-
ing level of credit quality given by a 
nationally recognized statistical rating 
organization. 

(c) Past performance of an institution 
or persons affiliated with an institution. 
An institution is not financially re-
sponsible if— 

(1) A person who exercises substan-
tial control over the institution or any 
member or members of the person’s 
family alone or together— 

(i)(A) Exercises or exercised substan-
tial control over another institution or 
a third-party servicer that owes a li-
ability for a violation of a Title IV, 
HEA program requirement; or 

(B) Owes a liability for a violation of 
a Title IV, HEA program requirement; 
and 

(ii) That person, family member, in-
stitution, or servicer does not dem-
onstrate that the liability is being re-
paid in accordance with an agreement 
with the Secretary; or 

(2) The institution has— 
(i) Been limited, suspended, termi-

nated, or entered into a settlement 
agreement to resolve a limitation, sus-
pension, or termination action initi-
ated by the Secretary or a guaranty 
agency (as defined in 34 CFR part 682) 
within the preceding five years; 

(ii) Had— 
(A) An audit finding, during its two 

most recent audits of its conduct of the 
Title IV, HEA programs, that resulted 
in the institution’s being required to 
repay an amount greater than five per-
cent of the funds that the institution 
received under the Title IV, HEA pro-
grams for any award year covered by 
the audit; or 

(B) A program review finding, during 
its two most recent program reviews, 
of its conduct of the Title IV, HEA pro-
grams that resulted in the institution’s 
being required to repay an amount 
greater than five percent of the funds 
that the institution received under the 
Title IV, HEA programs for any award 
year covered by the program review; 
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(iii) Been cited during the preceding 
five years for failure to submit accept-
able audit reports required under this 
part or individual Title IV, HEA pro-
gram regulations in a timely fashion; 
or 

(iv) Failed to resolve satisfactorily 
any compliance problems identified in 
program review or audit reports based 
upon a final decision of the Secretary 
issued pursuant to subpart G or sub-
part H of this part. 

(d) Exceptions to the general standards 
of financial responsibility. (1)(i) An insti-
tution is not required to meet the 
standard in paragraph (b)(5) of this sec-
tion if the Secretary determines that 
the institution— 

(A)(1) Is located in, and is legally au-
thorized to operate within, a State 
that has a tuition recovery fund that is 
acceptable to the Secretary and en-
sures that the institution is able to pay 
all required refunds; and 

(2) Contributes to that tuition recov-
ery fund. 

(B) Has its liabilities backed by the 
full faith and credit of the State, or by 
an equivalent governmental entity; or 

(C) As determined under paragraph 
(g) of this section, demonstrates, to the 
satisfaction of the Secretary, that for 
each of the institution’s two most re-
cently completed fiscal years, it has 
made timely refunds to students in ac-
cordance with § 668.22(j), and that it has 
met or exceeded all of the financial re-
sponsibility standards in this section 
that were in effect for the cor-
responding periods during the two-year 
period. 

(ii) In evaluating an application to 
approve a State tuition recovery fund 
to exempt its participating schools 
from the Federal cash reserve require-
ments, the Secretary will consider the 
extent to which the State tuition re-
covery fund: 

(A) Provides refunds to both in-state 
and out-of-state students; 

(B) Allocates all refunds in accord-
ance with the order delineated in 
§ 668.22(i); and 

(C) Provides a reliable mechanism for 
the State to replenish the fund should 
any claims arise that deplete the funds 
assets. 

(2) The Secretary considers an insti-
tution to be financially responsible, 

even if the institution is not otherwise 
financially responsible under para-
graphs (b)(1) through (4) and (b)(6) 
through (9) of this section, if the insti-
tution— 

(i) Submits to the Secretary an irrev-
ocable letter of credit that is accept-
able and payable to the Secretary 
equal to not less than one-half of the 
Title IV, HEA program funds received 
by the institution during the last com-
plete award year for which figures are 
available; or 

(ii) Establishes to the satisfaction of 
the Secretary, with the support of a fi-
nancial statement submitted in accord-
ance with paragraph (e) of this section, 
that the institution has sufficient re-
sources to ensure against its precipi-
tous closure, including the ability to 
meet all of its financial obligations (in-
cluding refunds of institutional charges 
and repayments to the Secretary for li-
abilities and debts incurred in pro-
grams administered by the Secretary). 
The Secretary considers the institution 
to have sufficient resources to ensure 
against precipitous closure only if— 

(A) The institution formerly dem-
onstrated financial responsibility 
under the standards of financial re-
sponsibility in its preceding audited fi-
nancial statement (or, if no prior au-
dited financial statement was re-
quested by the Secretary, dem-
onstrates in conjunction with its cur-
rent audit that it would have satisfied 
this requirement), and that its most re-
cent audited financial statement indi-
cates that— 

(1) All taxes owed by the institution 
are current; 

(2) The institution’s net income, or a 
change in total net assets, before ex-
traordinary items and discontinued op-
erations, has not decreased by more 
than 10 percent from the prior fiscal 
year, unless the institution dem-
onstrates that the decreased net in-
come shown on the current financial 
statement is a result of downsizing 
pursuant to a management-approved 
business plan; 

(3) Loans and other advances to re-
lated parties have not increased from 
the prior fiscal year unless such in-
creases were secured and 
collateralized, and do not exceed 10 
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percent of the prior fiscal year’s work-
ing capital of the institution; 

(4) The equity of a for-profit institu-
tion, or the total net assets of a non- 
profit institution, have not decreased 
by more than 10 percent of the prior 
year’s total equity; 

(5) Compensation for owners or other 
related parties (including bonuses, 
fringe benefits, employee stock option 
allowances, 401k contributions, de-
ferred compensation allowances) has 
not increased from the prior year at a 
rate higher than for all other employ-
ees; 

(6) The institution has not materially 
leveraged its assets or income by be-
coming a guarantor on any new loan or 
obligation on behalf of any related 
party; 

(7) All obligations owed to the insti-
tution by related parties are current, 
and that the institution has demanded 
and is receiving payment of all funds 
owed from related parties that are pay-
able upon demand. For purposes of this 
section, a person does not become a re-
lated party by attending an institution 
as a student; 

(B) There have been no material find-
ings in the institution’s latest compli-
ance audit of its administration of the 
Title IV HEA programs; and 

(C) There are no pending administra-
tive or legal actions being taken 
against the institution by the Sec-
retary, any other Federal agency, the 
institution’s nationally recognized ac-
crediting agency, or any State entity. 

(3) An institution is not required to 
meet the acid test ratio in paragraph 
(b)(7)(i)(A) or (b)(8)(i)(B) of this section 
if the institution is an institution that 
provides a 2-year or 4-year educational 
program for which the institution 
awards an associate or baccalaureate 
degree that demonstrates to the satis-
faction of the Secretary that— 

(i) There is no reasonable doubt as to 
its continued solvency and ability to 
deliver quality educational services; 

(ii) It is current in its payment of all 
current liabilities, including student 
refunds, repayments to the Secretary, 
payroll, and payment of trade creditors 
and withholding taxes; and 

(iii) It has substantial equity in insti-
tution-occupied facilities, the acquisi-
tion of which was the direct cause of 

its failure to meet the acid test ratio 
requirement. 

(4) The Secretary may determine an 
institution to be financially respon-
sible even if the institution is not oth-
erwise financially responsible under 
paragraph (c)(1) of this section if— 

(i) The institution notifies the Sec-
retary, in accordance with 34 CFR 
600.30, that the person referenced in 
paragraph (c)(1) of this section exer-
cises substantial control over the insti-
tution; and 

(ii)(A) The person repaid to the Sec-
retary a portion of the applicable li-
ability, and the portion repaid equals 
or exceeds the greater of— 

(1) The total percentage of the owner-
ship interest held in the institution or 
third-party servicer that owes the li-
ability by that person or any member 
or members of that person’s family, ei-
ther alone or in combination with one 
another; 

(2) The total percentage of the owner-
ship interest held in the institution or 
servicer that owes the liability that 
the person or any member or members 
of the person’s family, either alone or 
in combination with one another, rep-
resents or represented under a voting 
trust, power of attorney, proxy, or 
similar agreement; or 

(3) Twenty-five percent, if the person 
or any member of the person’s family 
is or was a member of the board of di-
rectors, chief executive officer, or 
other executive officer of the institu-
tion or servicer that owes the liability, 
or of an entity holding at least a 25 
percent ownership interest in the insti-
tution that owes the liability; 

(B) The applicable liability described 
in paragraph (c)(1) of this section is 
currently being repaid in accordance 
with a written agreement with the Sec-
retary; or 

(C) The institution demonstrates 
why— 

(1) The person who exercises substan-
tial control over the institution should 
nevertheless be considered to lack that 
control; or 

(2) The person who exercises substan-
tial control over the institution and 
each member of that person’s family 

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00428 Fmt 8010 Sfmt 8010 Y:\SGML\211134.XXX 211134



419 

Off. of Postsecondary Educ., Education § 668.15 

nevertheless does not or did not exer-
cise substantial control over the insti-
tution or servicer that owes the liabil-
ity. 

(e) [Reserved] 
(f) Definitions and terms. For the pur-

poses of this section— 
(1)(i) An ‘‘ownership interest’’ is a 

share of the legal or beneficial owner-
ship or control of, or a right to share in 
the proceeds of the operation of, an in-
stitution, institution’s parent corpora-
tion, a third-party servicer, or a third- 
party servicer’s parent corporation. 

(ii) The term ‘‘ownership interest’’ 
includes, but is not limited to— 

(A) An interest as tenant in common, 
joint tenant, or tenant by the 
entireties; 

(B) A partnership; and 
(C) An interest in a trust. 
(iii) The term ‘‘ownership interest’’ 

does not include any share of the own-
ership or control of, or any right to 
share in the proceeds of the operation 
of— 

(A) A mutual fund that is regularly 
and publicly traded; 

(B) An institutional investor; or 
(C) A profit-sharing plan, provided 

that all employees are covered by the 
plan; 

(2) The Secretary generally considers 
a person to exercise substantial control 
over an institution or third-party 
servicer, if the person— 

(i) Directly or indirectly holds at 
least a 25 percent ownership interest in 
the institution or servicer; 

(ii) Holds, together with other mem-
bers of his or her family, at least a 25 
percent ownership interest in the insti-
tution or servicer; 

(iii) Represents, either alone or to-
gether with other persons, under a vot-
ing trust, power of attorney, proxy, or 
similar agreement one or more persons 
who hold, either individually or in 
combination with the other persons 
represented or the person representing 
them, at least a 25 percent ownership 
in the institution or servicer; or 

(iv) Is a member of the board of di-
rectors, the chief executive officer, or 
other executive officer of— 

(A) The institution or servicer; or 
(B) An entity that holds at least a 25 

percent ownership interest in the insti-
tution or servicer; and 

(3) The Secretary considers a member 
of a person’s family to be a parent, sib-
ling, spouse, child, spouse’s parent or 
sibling, or sibling’s or child’s spouse. 

(g) Two-year performance requirement. 
(1) The Secretary considers an institu-
tion to have satisfied the requirements 
in paragraph (d)(1)(C) of this section if 
the independent certified public ac-
countant, or government auditor who 
conducted the institution’s compliance 
audits for the institution’s two most 
recently completed fiscal years, or the 
Secretary or a State or guaranty agen-
cy that conducted a review of the insti-
tution covering those fiscal years— 

(i)(A) For either of those fiscal years, 
did not find in the sample of student 
records audited or reviewed that the 
institution made late refunds to 5 per-
cent or more of the students in that 
sample. For purposes of determining 
the percentage of late refunds under 
this paragraph, the auditor or reviewer 
must include in the sample only those 
title IV, HEA program recipients who 
received or should have received a re-
fund under § 668.22; or 

(B) The Secretary considers the insti-
tution to have satisfied the conditions 
in paragraph (g)(1)(i)(A) of this section 
if the auditor or reviewer finds in the 
sample of student records audited or 
reviewed that the institution made 
only one late refund to a student in 
that sample; and 

(ii) For either of those fiscal years, 
did not note a material weakness or a 
reportable condition in the institu-
tion’s report on internal controls that 
is related to refunds. 

(2) If the Secretary or a State or 
guaranty agency finds during a review 
conducted of the institution that the 
institution no longer qualifies for an 
exemption under paragraph (d)(1)(C) of 
this section, the institution must— 

(i) Submit to the Secretary the irrev-
ocable letter of credit required in para-
graph (b)(5) of this section no later 
than 30 days after the Secretary or 
State or guaranty agency notifies the 
institution of that finding; and 

(ii) Notify the Secretary of the guar-
anty agency or State that conducted 
the review. 

(3) If the auditor who conducted the 
institution’s compliance audit finds 
that the institution no longer qualifies 
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for an exemption under paragraph 
(d)(1)(C) of this section, the institution 
must submit to the Secretary the ir-
revocable letter of credit required in 
paragraph (b)(5) of this section no later 
than 30 days after the date the institu-
tion’s compliance audit must be sub-
mitted to the Secretary. 

(h) Foreign institutions. The Secretary 
makes a determination of financial re-
sponsibility for a foreign institution on 
the basis of financial statements sub-
mitted under the following require-
ments— 

(1) If the institution received less 
than $500,000 U.S. in title IV, HEA pro-
gram funds during its most recently 
completed fiscal year, the institution 
must submit its audited financial 
statement for that year. For purposes 
of this paragraph, the audited financial 
statements may be prepared under the 
auditing standards and accounting 
principles used in the institution’s 
home country; or 

(2) If the institution received $500,000 
U.S. or more in title IV, HEA program 
funds during its most recently com-
pleted fiscal year, the institution must 
submit its audited financial statement 
in accordance with the requirements of 
§ 668.23, and satisfy the general stand-
ards of financial responsibility con-
tained in this section, or qualify under 
an alternate standard of financial re-
sponsibility contained in this section. 

(Approved by the Office of Management and 
Budget under control number 1840–0537) 

(Authority: 20 U.S.C. 1094 and 1099c and Sec-
tion 4 of Pub. L. 95–452, 92 Stat. 1101–1109) 

[59 FR 22428, Apr. 29, 1994, as amended at 59 
FR 34964, July 7, 1994; 59 FR 61179, Nov. 29, 
1994; 60 FR 34431, June 30, 1995; 60 FR 42408, 
Aug. 15, 1995; 61 FR 29901, June 12, 1996; 61 FR 
60569, Nov. 29, 1996; 62 FR 27128, May 16, 1997; 
71 FR 45694, Aug. 9, 2006] 

§ 668.16 Standards of administrative 
capability. 

To begin and to continue to partici-
pate in any Title IV, HEA program, an 
institution shall demonstrate to the 
Secretary that the institution is capa-
ble of adequately administering that 
program under each of the standards 
established in this section. The Sec-
retary considers an institution to have 
that administrative capability if the 
institution— 

(a) Administers the Title IV, HEA 
programs in accordance with all statu-
tory provisions of or applicable to Title 
IV of the HEA, all applicable regu-
latory provisions prescribed under that 
statutory authority, and all applicable 
special arrangements, agreements, and 
limitations entered into under the au-
thority of statutes applicable to Title 
IV of the HEA; 

(b)(1) Designates a capable individual 
to be responsible for administering all 
the Title IV, HEA programs in which it 
participates and for coordinating those 
programs with the institution’s other 
Federal and non-Federal programs of 
student financial assistance. The Sec-
retary considers an individual to be 
‘‘capable’’ under this paragraph if the 
individual is certified by the State in 
which the institution is located, if the 
State requires certification of financial 
aid administrators. The Secretary may 
consider other factors in determining 
whether an individual is capable, in-
cluding, but not limited to, the individ-
ual’s successful completion of Title IV, 
HEA program training provided or ap-
proved by the Secretary, and previous 
experience and documented success in 
administering the Title IV, HEA pro-
grams properly; 

(2) Uses an adequate number of quali-
fied persons to administer the Title IV, 
HEA programs in which the institution 
participates. The Secretary considers 
the following factors to determine 
whether an institution uses an ade-
quate number of qualified persons— 

(i) The number and types of programs 
in which the institution participates; 

(ii) The number of applications eval-
uated; 

(iii) The number of students who re-
ceive any student financial assistance 
at the institution and the amount of 
funds administered; 

(iv) The financial aid delivery system 
used by the institution; 

(v) The degree of office automation 
used by the institution in the adminis-
tration of the Title IV, HEA programs; 

(vi) The number and distribution of 
financial aid staff; and 

(vii) The use of third-party servicers 
to aid in the administration of the 
Title IV, HEA programs; 
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(3) Communicates to the individual 
designated to be responsible for admin-
istering Title IV, HEA programs, all 
the information received by any insti-
tutional office that bears on a stu-
dent’s eligibility for Title IV, HEA pro-
gram assistance; and 

(4) Has written procedures for or 
written information indicating the re-
sponsibilities of the various offices 
with respect to the approval, disburse-
ment, and delivery of Title IV, HEA 
program assistance and the prepara-
tion and submission of reports to the 
Secretary; 

(c)(1) Administers Title IV, HEA pro-
grams with adequate checks and bal-
ances in its system of internal con-
trols; and 

(2) Divides the functions of author-
izing payments and disbursing or deliv-
ering funds so that no office has re-
sponsibility for both functions with re-
spect to any particular student aided 
under the programs. For example, the 
functions of authorizing payments and 
disbursing or delivering funds must be 
divided so that for any particular stu-
dent aided under the programs, the two 
functions are carried out by at least 
two organizationally independent indi-
viduals who are not members of the 
same family, as defined in § 668.15, or 
who do not together exercise substan-
tial control, as defined in § 668.15, over 
the institution; 

(d) Establishes and maintains records 
required under this part and the indi-
vidual Title IV, HEA program regula-
tions; 

(e) For purposes of determining stu-
dent eligibility for assistance under a 
Title IV, HEA program, establishes, 
publishes, and applies reasonable 
standards for measuring whether an 
otherwise eligible student is maintain-
ing satisfactory progress in his or her 
educational program. The Secretary 
considers an institution’s standards to 
be reasonable if the standards— 

(1) Are the same as or stricter than 
the institution’s standards for a stu-
dent enrolled in the same educational 
program who is not receiving assist-
ance under a Title IV, HEA program; 

(2) Include the following elements: 
(i) A qualitative component which 

consists of grades (provided that the 
standards meet or exceed the require-

ments of § 668.34), work projects com-
pleted, or comparable factors that are 
measurable against a norm. 

(ii) A quantitative component that 
consists of a maximum timeframe in 
which a student must complete his or 
her educational program. The time-
frame must— 

(A) For an undergraduate program, 
be no longer than 150 percent of the 
published length of the educational 
program measured in academic years, 
terms, credit hours attempted, clock 
hours completed, etc. as appropriate; 

(B) Be divided into increments, not 
to exceed the lesser of one academic 
year or one-half the published length of 
the educational program; 

(C) Include a schedule established by 
the institution designating the min-
imum percentage or amount of work 
that a student must successfully com-
plete at the end of each increment to 
complete his or her educational pro-
gram within the maximum timeframe; 
and 

(D) Include specific policies defining 
the effect of course incompletes, with-
drawals, repetitions, and noncredit re-
medial courses on satisfactory 
progress; 

(3) Provide for consistent application 
of standards to all students within cat-
egories of students, e.g., full-time, 
part-time, undergraduate, and grad-
uate students, and educational pro-
grams established by the institution; 

(4) Provide for a determination at the 
end of each increment by the institu-
tion as to whether the student has met 
the qualitative and quantitative com-
ponents of the standards (as provided 
for in paragraphs (e)(2)(i) and (ii) of 
this section); 

(5) Provide specific procedures under 
which a student may appeal a deter-
mination that the student is not mak-
ing satisfactory progress; and 

(6) Provide specific procedures for a 
student to re-establish that he or she is 
maintaining satisfactory progress. 

(f) Develops and applies an adequate 
system to identify and resolve discrep-
ancies in the information that the in-
stitution receives from different 
sources with respect to a student’s ap-
plication for financial aid under Title 
IV, HEA programs. In determining 
whether the institution’s system is 
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adequate, the Secretary considers 
whether the institution obtains and re-
views— 

(1) All student aid applications, need 
analysis documents, Statements of 
Educational Purpose, Statements of 
Registration Status, and eligibility no-
tification documents presented by or 
on behalf of each applicant; 

(2) Any documents, including any 
copies of State and Federal income tax 
returns, that are normally collected by 
the institution to verify information 
received from the student or other 
sources; and 

(3) Any other information normally 
available to the institution regarding a 
student’s citizenship, previous edu-
cational experience, documentation of 
the student’s social security number, 
or other factors relating to the stu-
dent’s eligibility for funds under the 
Title IV, HEA programs; 

(g) Refers to the Office of Inspector 
General of the Department of Edu-
cation for investigation— 

(1) After conducting the review of an 
application provided for under para-
graph (f) of this section, any credible 
information indicating that an appli-
cant for Title IV, HEA program assist-
ance may have engaged in fraud or 
other criminal misconduct in connec-
tion with his or her application. The 
type of information that an institution 
must refer is that which is relevant to 
the eligibility of the applicant for Title 
IV, HEA program assistance, or the 
amount of the assistance. Examples of 
this type of information are— 

(i) False claims of independent stu-
dent status; 

(ii) False claims of citizenship; 
(iii) Use of false identities; 
(iv) Forgery of signatures or certifi-

cations; and 
(v) False statements of income; and 
(2) Any credible information indi-

cating that any employee, third-party 
servicer, or other agent of the institu-
tion that acts in a capacity that in-
volves the administration of the Title 
IV, HEA programs, or the receipt of 
funds under those programs, may have 
engaged in fraud, misrepresentation, 
conversion or breach of fiduciary re-
sponsibility, or other illegal conduct 
involving the Title IV, HEA programs. 
The type of information that an insti-

tution must refer is that which is rel-
evant to the eligibility and funding of 
the institution and its students 
through the Title IV, HEA programs; 

(h) Provides adequate financial aid 
counseling to eligible students who 
apply for Title IV, HEA program assist-
ance. In determining whether an insti-
tution provides adequate counseling, 
the Secretary considers whether its 
counseling includes information re-
garding— 

(1) The source and amount of each 
type of aid offered; 

(2) The method by which aid is deter-
mined and disbursed, delivered, or ap-
plied to a student’s account; and 

(3) The rights and responsibilities of 
the student with respect to enrollment 
at the institution and receipt of finan-
cial aid. This information includes the 
institution’s refund policy, the require-
ments for the treatment of title IV, 
HEA program funds when a student 
withdraws under § 668.22, its standards 
of satisfactory progress, and other con-
ditions that may alter the student’s 
aid package; 

(i) Has provided all program and fis-
cal reports and financial statements re-
quired for compliance with the provi-
sions of this part and the individual 
program regulations in a timely man-
ner; 

(j) Shows no evidence of significant 
problems that affect, as determined by 
the Secretary, the institution’s ability 
to administer a Title IV, HEA program 
and that are identified in— 

(1) Reviews of the institution con-
ducted by the Secretary, the Depart-
ment of Education’s Office of Inspector 
General, nationally recognized accred-
iting agencies, guaranty agencies as 
defined in 34 CFR part 682, the State 
agency or official by whose authority 
the institution is legally authorized to 
provide postsecondary education, or 
any other law enforcement agency; or 

(2) Any findings made in any crimi-
nal, civil, or administrative pro-
ceeding; 

(k) Is not, and does not have any 
principal or affiliate of the institution 
(as those terms are defined in 34 CFR 
part 85) that is— 

(1) Debarred or suspended under Ex-
ecutive Order (E.O.) 12549 (3 CFR, 1986 
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Comp., p. 189) or the Federal Acquisi-
tion Regulations (FAR), 48 CFR part 9, 
subpart 9.4; or 

(2) Engaging in any activity that is a 
cause under 34 CFR 85.305 or 85.405 for 
debarment or suspension under E.O. 
12549 (3 CFR, 1986 Comp., p. 189) or the 
FAR, 48 CFR part 9, subpart 9.4; 

(l) For an institution that seeks ini-
tial participation in a Title IV, HEA 
program, does not have more than 33 
percent of its undergraduate regular 
students withdraw from the institution 
during the institution’s latest com-
pleted award year. The institution 
must count all regular students who 
are enrolled during the latest com-
pleted award year, except those stu-
dents who, during that period— 

(1) Withdrew from, dropped out of, or 
were expelled from the institution; 

(2) Were entitled to and actually re-
ceived in a timely manner, a refund of 
100 percent of their tuition and fees; 

(m)(1) Has a cohort default rate— 
(i) Calculated under subpart M of this 

part, that is less than 25 percent for 
each of the three most recent fiscal 
years for which the Secretary has de-
termined the institution’s rate; and 

(ii) As defined in 34 CFR 674.5, on 
loans made under the Federal Perkins 
Loan Program to students for attend-
ance at that institution that does not 
exceed 15 percent; 

(2)(i) However, if the Secretary deter-
mines that an institution’s administra-
tive capability is impaired solely be-
cause the institution fails to comply 
with paragraph (m)(1) of this section, 
the Secretary allows the institution to 
continue to participate in the Title IV, 
HEA programs but may provisionally 
certify the institution in accordance 
with § 668.13(c); and 

(ii) The institution may appeal the 
loss of full participation in a Title IV, 
HEA program under paragraph (m)(1) 
of this section by submitting an erro-
neous data appeal in writing to the 
Secretary in accordance with and on 
the grounds specified in subpart M of 
this part; 

(n) Does not otherwise appear to lack 
the ability to administer the Title IV, 
HEA programs competently; and 

(o) Participates in the electronic 
processes that the Secretary— 

(1) Provides at no substantial charge 
to the institution; and 

(2) Identifies through a notice pub-
lished in the FEDERAL REGISTER. 

(Approved by the Office of Management and 
Budget under control number 1840–0537) 

(Authority: 20 U.S.C. 1082, 1985, 1094, and 
1099c) 

[59 FR 22431, Apr. 29, 1994, as amended at 59 
FR 34964, July 7, 1994; 59 FR 61180, Nov. 29, 
1994; 60 FR 34431, June 30, 1995; 60 FR 42408, 
Aug. 15, 1995; 61 FR 60603, Nov. 29, 1996; 62 FR 
27128, May 16, 1997; 63 FR 40624, July 29, 1998; 
64 FR 59038, Nov. 1, 1999; 65 FR 65637, Nov. 1, 
2000] 

§§ 668.17–668.18 [Reserved] 

§ 668.19 Financial aid history. 

(a) Before an institution may dis-
burse title IV, HEA program funds to a 
student who previously attended an-
other eligible institution, the institu-
tion must use information it obtains 
from the Secretary, through the Na-
tional Student Loan Data System 
(NSLDS) or its successor system, to de-
termine— 

(1) Whether the student is in default 
on any title IV, HEA program loan; 

(2) Whether the student owes an over-
payment on any title IV, HEA program 
grant or Federal Perkins Loan; 

(3) For the award year for which a 
Federal Pell Grant, an ACG, or a Na-
tional SMART Grant is requested, the 
student’s Scheduled Federal Pell 
Grant, ACG, or National SMART Grant 
Award and the amount of Federal Pell 
Grant, ACG, or National SMART Grant 
funds disbursed to the student; 

(4) The outstanding principal balance 
of loans made to the student under 
each of the title IV, HEA loan pro-
grams; and 

(5) For the academic year for which 
title IV, HEA aid is requested, the 
amount of, and period of enrollment 
for, loans made to the student under 
each of the title IV, HEA loan pro-
grams. 

(b)(1) If a student transfers from one 
institution to another institution dur-
ing the same award year, the institu-
tion to which the student transfers 
must request from the Secretary, 
through NSLDS, updated information 
about that student so it can make the 
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determinations required under para-
graph (a) of this section; and 

(2) The institution may not make a 
disbursement to that student for seven 
days following its request, unless it re-
ceives the information from NSLDS in 
response to its request or obtains that 
information directly by accessing 
NSLDS, and the information it re-
ceives allows it to make that disburse-
ment. 

(Approved by the Office of Management and 
Budget under control number 1845–0537) 

(Authority: 20 U.S.C. 1091 and 1094) 

[65 FR 65675, Nov. 1, 2000, as amended at 71 
FR 38002, July 3, 2006] 

§ 668.20 Limitations on remedial 
coursework that is eligible for Title 
IV, HEA program assistance. 

(a) A noncredit or reduced credit re-
medial course is a course of study de-
signed to increase the ability of a stu-
dent to pursue a course of study lead-
ing to a certificate or degree. 

(1) A noncredit remedial course is one 
for which no credit is given toward a 
certificate or degree; and 

(2) A reduced credit remedial course 
is one for which reduced credit is given 
toward a certificate or degree. 

(b) Except as provided in paragraphs 
(c) and (d) of this section, in deter-
mining a student’s enrollment status 
and cost of attendance, an institution 
shall include any noncredit or reduced 
credit remedial course in which the 
student is enrolled. The institution 
shall attribute the number of credit or 
clock hours to a noncredit or reduced 
credit remedial course by— 

(1) Calculating the number of class-
room and homework hours required for 
that course; 

(2) Comparing those hours with the 
hours required for nonremedial courses 
in a similar subject; and 

(3) Giving the remedial course the 
same number of credit or clock hours it 
gives the nonremedial course with the 
most comparable classroom and home-
work requirements. 

(c) In determining a student’s enroll-
ment status under the Title IV, HEA 
programs or a student’s cost of attend-
ance under the campus-based, FFEL, 
and Direct Loan programs, an institu-
tion may not take into account any 

noncredit or reduced credit remedial 
course if— 

(1) That course is part of a program 
of instruction leading to a high school 
diploma or the recognized equivalent of 
a high school diploma, even if the 
course is necessary to enable the stu-
dent to complete a degree or certificate 
program; 

(2) The educational level of instruc-
tion provided in the noncredit or re-
duced credit remedial course is below 
the level needed to pursue successfully 
the degree or certificate program of-
fered by that institution after one year 
in that remedial course; or 

(3) Except for a course in English as 
a second language, the educational 
level of instruction provided in that 
course is below the secondary level. 
For purposes of this section, the Sec-
retary considers a course to be below 
the secondary level if any of the fol-
lowing entities determine that course 
to be below the secondary level: 

(i) The State agency that legally au-
thorized the institution to provide 
postsecondary education. 

(ii) In the case of an accredited or 
preaccredited institution, the nation-
ally recognized accrediting agency or 
association that accredits or 
preaccredits the institution. 

(iii) In the case of a public postsec-
ondary vocational institution that is 
approved by a State agency recognized 
for the approval of public postsec-
ondary vocational education, the State 
agency recognized for the approval of 
public postsecondary vocational edu-
cation that approves the institution. 

(iv) The institution. 
(d) Except as set forth in paragraph 

(f) of this section, an institution may 
not take into account more than one 
academic year’s worth of noncredit or 
reduced credit remedial coursework in 
determining— 

(1) A student’s enrollment status 
under the title IV, HEA programs; and 

(2) A student’s cost of attendance 
under the campus-based, FFEL, and Di-
rect Loan programs. 

(e) One academic year’s worth of non-
credit or reduced credit remedial 
coursework is equivalent to— 

(1) Thirty semester or 45 quarter 
hours; or 

(2) Nine hundred clock hours. 

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00434 Fmt 8010 Sfmt 8010 Y:\SGML\211134.XXX 211134



425 

Off. of Postsecondary Educ., Education § 668.22 

(f) Courses in English as a second lan-
guage do not count against the one- 
year academic limitation contained in 
paragraph (d) of this section. 

(Authority: 20 U.S.C. 1094) 

[52 FR 45724, Dec. 1, 1987, as amended at 56 
FR 36698, July 31, 1991; 58 FR 32202–32203, 
June 8, 1993; 63 FR 40624, July 29, 1998] 

§ 668.21 Treatment of Federal Perkins 
Loan, FSEOG, Federal Pell Grant, 
ACG, and National SMART Grant 
program funds if the recipient with-
draws, drops out, or is expelled be-
fore his or her first day of class. 

(a)(1) If a student officially with-
draws, drops out, or is expelled before 
his or her first day of class of a pay-
ment period, all funds paid to the stu-
dent for that payment period for insti-
tutional or noninstitutional costs 
under the Federal Pell Grant, ACG, Na-
tional SMART Grant, FSEOG, and Fed-
eral Perkins Loan programs are an 
overpayment. 

(2) The institution shall return that 
overpayment to the respective title IV, 
HEA programs in the amount that the 
student received from each program. 

(b) For purposes of this section, the 
Secretary considers that a student 
drops out before his or her first day of 
class of a payment period if the institu-
tion is unable to document the stu-
dent’s attendance at any class during 
the payment period. 

(Authority: 20 U.S.C. 1094) 

[52 FR 45727, Dec. 1, 1987, as amended at 63 
FR 40624, July 29, 1998; 71 FR 38002, July 3, 
2006] 

§ 668.22 Treatment of title IV funds 
when a student withdraws. 

(a) General. (1) When a recipient of 
title IV grant or loan assistance with-
draws from an institution during a 
payment period or period of enrollment 
in which the recipient began attend-
ance, the institution must determine 
the amount of title IV grant or loan as-
sistance that the student earned as of 
the student’s withdrawal date in ac-
cordance with paragraph (e) of this sec-
tion. 

(2) For purposes of this section, ‘‘title 
IV grant or loan assistance’’ includes 
only assistance from the Federal Per-
kins Loan, Direct Loan, FFEL, Federal 
Pell Grant, Academic Competitiveness 

Grant, National SMART Grant, and 
FSEOG programs, not including the 
non-Federal share of FSEOG awards if 
an institution meets its FSEOG match-
ing share by the individual recipient 
method or the aggregate method. 

(3) If the total amount of title IV 
grant or loan assistance, or both, that 
the student earned as calculated under 
paragraph (e)(1) of this section is less 
than the amount of title IV grant or 
loan assistance that was disbursed to 
the student or on behalf of the student 
in the case of a PLUS loan, as of the 
date of the institution’s determination 
that the student withdrew— 

(i) The difference between these 
amounts must be returned to the title 
IV programs in accordance with para-
graphs (g) and (h) of this section in the 
order specified in paragraph (i) of this 
section; and 

(ii) No additional disbursements may 
be made to the student for the pay-
ment period or period of enrollment. 

(4) If the total amount of title IV 
grant or loan assistance, or both, that 
the student earned as calculated under 
paragraph (e)(1) of this section is great-
er than the total amount of title IV 
grant or loan assistance, or both, that 
was disbursed to the student or on be-
half of the student in the case of a 
PLUS loan, as of the date of the insti-
tution’s determination that the stu-
dent withdrew, the difference between 
these amounts must be treated as a 
post-withdrawal disbursement in ac-
cordance with paragraph (a)(5) of this 
section and § 668.164(g). 

(5)(i) A post-withdrawal disbursement 
must be made from available grant 
funds before available loan funds. 

(ii)(A) If outstanding charges exist on 
the student’s account, the institution 
may credit the student’s account up to 
the amount of outstanding charges 
with all or a portion of any— 

(1) Grant funds that make up the 
post-withdrawal disbursement in ac-
cordance with § 668.164(d)(1) and (d)(2); 
and 

(2) Loan funds that make up the post- 
withdrawal disbursement in accordance 
with § 668.164(d)(1), (d)(2) and (d)(3) only 
after obtaining confirmation from the 
student or parent, in the case of a par-
ent PLUS loan, that they still wish to 
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have the loan funds disbursed in ac-
cordance with paragraph (a)(5)(iii) of 
this section. 

(B)(1) The institution must offer to 
disburse directly to a student, or par-
ent in the case of a parent PLUS loan, 
any amount of a post-withdrawal dis-
bursement that is not credited to the 
student’s account, or for which the in-
stitution is not required to obtain con-
firmation to credit to the student’s ac-
count, to the student, or the parent in 
the case of a parent PLUS loan, in ac-
cordance with paragraph (a)(5)(iii) of 
this section. 

(2) The institution must make a di-
rect disbursement of any grant or loan 
funds that make up the post-with-
drawal disbursement only after obtain-
ing the student’s, or parent’s in the 
case of a parent PLUS loan, confirma-
tion that they still wish to have the 
grant or loan funds disbursed in ac-
cordance with paragraph (a)(5)(iii). 

(iii)(A) The institution must provide 
within 30 days of the date of the insti-
tution’s determination that the stu-
dent withdrew, as defined in paragraph 
(l)(3) of this section, a written notifica-
tion to the student, or parent in the 
case of parent PLUS loan, that— 

(1) Requests confirmation of any 
post-withdrawal disbursement of loan 
funds that the institution wishes to 
credit to the student’s account in ac-
cordance with paragraph (a)(5)(ii)(A)(2), 
identifying the type and amount of 
those loan funds and explaining that a 
student, or parent in the case of a par-
ent PLUS loan, may accept or decline 
some or all of those funds; 

(2) Requests confirmation of any 
post-withdrawal disbursement of grant 
or loan funds that the student, or par-
ent in the case of a parent PLUS loan, 
can receive as a direct disbursement, 
identifying the type and amount of 
these title IV funds and explaining that 
the student, or parent in the case of a 
parent PLUS loan, may accept or de-
cline some or all of those funds; 

(3.) Explains that a student, or par-
ent in the case of a parent PLUS loan, 
who does not confirm that a post-with-
drawal disbursement of loan funds may 
be credited to the student’s account 
may not receive any of those loan 
funds as a direct disbursement unless 
the institution concurs; 

(4) Explains the obligation of the stu-
dent, or parent in the case of a parent 
PLUS loan, to repay any loan funds he 
or she chooses to have disbursed; and 

(5) Advises the student, or parent in 
the case of a parent PLUS loan, that 
no post-withdrawal disbursement will 
be made, unless the institution chooses 
to make a post-withdrawal disburse-
ment based on a late response in ac-
cordance with paragraph (a)(5)(iii)(C) of 
this section, if the student or parent in 
the case of a parent PLUS loan, does 
not respond within 14 days of the date 
that the institution sent the notifica-
tion, or a later deadline set by the in-
stitution. 

(B) The deadline for a student, or 
parent in the case of a parent PLUS 
loan, to accept a post-withdrawal dis-
bursement under paragraph 
(a)(5)(iii)(A)(4) must be the same for 
both a confirmation of a direct dis-
bursement of the post-withdrawal dis-
bursement and a confirmation of a 
post-withdrawal disbursement of loan 
funds to be credited to the student’s 
account; 

(C) If the student, or parent in the 
case of a parent PLUS loan, submits a 
timely response that confirms that 
they wish to receive all or a portion of 
a direct disbursement of the post-with-
drawal disbursement, or confirms that 
a post-withdrawal disbursement of loan 
funds may be credited to the student’s 
account, the institution must disburse 
the funds in the manner specified by 
the student, or parent in the case of a 
parent PLUS loan, within 120 days of 
the date of the institution’s determina-
tion that the student withdrew, as de-
fined in paragraph (l)(3) of this section. 

(D) If a student, or parent in the case 
of a parent PLUS loan, submits a late 
response to the institution’s notice re-
questing confirmation, the institution 
may make the post-withdrawal dis-
bursement as instructed by the stu-
dent, or parent in the case of a parent 
PLUS loan (provided the institution 
disburses all the funds accepted by the 
student, or parent in the case of a par-
ent PLUS loan), or decline to do so. 

(E) If a student, or parent in the case 
of a parent PLUS loan, submits a late 
response to the institution and the in-
stitution does not choose to make the 
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post-withdrawal disbursement, the in-
stitution must inform the student, or 
parent in the case of a parent PLUS 
loan, in writing of the outcome of the 
post-withdrawal disbursement request. 

(F) If the student, or parent in the 
case of a parent PLUS loan, does not 
respond to the institution’s notice, no 
portion of the post-withdrawal dis-
bursement of loan funds that the insti-
tution wishes to credit to the student’s 
account, nor any portion that would be 
disbursed directly to the student, or 
parent in the case of a parent PLUS 
loan, may be disbursed. 

(iv) An institution must document in 
the student’s file the result of any no-
tification made in accordance with 
paragraph (a)(5)(iii) of this section of 
the student’s right to cancel all or a 
portion of loan funds or of the stu-
dent’s right to accept or decline loan 
funds, and the final determination 
made concerning the disbursement. 

(b) Withdrawal date for a student who 
withdraws from an institution that is re-
quired to take attendance. (1) For pur-
poses of this section, for a student who 
ceases attendance at an institution 
that is required to take attendance, in-
cluding a student who does not return 
from an approved leave of absence, as 
defined in paragraph (d) of this section, 
or a student who takes a leave of ab-
sence that does not meet the require-
ments of paragraph (d) of this section, 
the student’s withdrawal date is the 
last date of academic attendance as de-
termined by the institution from its 
attendance records. 

(2) An institution must document a 
student’s withdrawal date determined 
in accordance with paragraph (b)(1) of 
this section and maintain the docu-
mentation as of the date of the institu-
tion’s determination that the student 
withdrew, as defined in paragraph (l)(3) 
of this section. 

(3)(i) An institution is required to 
take attendance if an outside entity 
(such as the institution’s accrediting 
agency or a State agency) has a re-
quirement, as determined by the enti-
ty, that the institution take attend-
ance. 

(ii) If an outside entity requires an 
institution to take attendance for only 
some students, the institution must 
use its attendance records to determine 

a withdrawal date in accordance with 
paragraph (b)(1) of this section for 
those students. 

(c) Withdrawal date for a student who 
withdraws from an institution that is not 
required to take attendance. (1) For pur-
poses of this section, for a student who 
ceases attendance at an institution 
that is not required to take attend-
ance, the student’s withdrawal date 
is— 

(i) The date, as determined by the in-
stitution, that the student began the 
withdrawal process prescribed by the 
institution; 

(ii) The date, as determined by the 
institution, that the student otherwise 
provided official notification to the in-
stitution, in writing or orally, of his or 
her intent to withdraw; 

(iii) If the student ceases attendance 
without providing official notification 
to the institution of his or her with-
drawal in accordance with paragraph 
(c)(1)(i) or (c)(1)(ii) of this section, the 
mid-point of the payment period (or pe-
riod of enrollment, if applicable); 

(iv) If the institution determines that 
a student did not begin the institu-
tion’s withdrawal process or otherwise 
provide official notification (including 
notice from an individual acting on the 
student’s behalf) to the institution of 
his or her intent to withdraw because 
of illness, accident, grievous personal 
loss, or other such circumstances be-
yond the student’s control, the date 
that the institution determines is re-
lated to that circumstance; 

(v) If a student does not return from 
an approved leave of absence as defined 
in paragraph (d) of this section, the 
date that the institution determines 
the student began the leave of absence; 
or 

(vi) If a student takes a leave of ab-
sence that does not meet the require-
ments of paragraph (d) of this section, 
the date that the student began the 
leave of absence. 

(2)(i)(A) An institution may allow a 
student to rescind his or her official 
notification to withdraw under para-
graph (c)(1)(i) or (ii) of this section by 
filing a written statement that he or 
she is continuing to participate in aca-
demically-related activities and in-
tends to complete the payment period 
or period of enrollment. 
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(B) If the student subsequently 
ceases to attend the institution prior 
to the end of the payment period or pe-
riod of enrollment, the student’s rescis-
sion is negated and the withdrawal 
date is the student’s original date 
under paragraph (c)(1)(i) or (ii) of this 
section, unless a later date is deter-
mined under paragraph (c)(3) of this 
section. 

(ii) If a student both begins the with-
drawal process prescribed by the insti-
tution and otherwise provides official 
notification of his or her intent to 
withdraw in accordance with para-
graphs (c)(1)(i) and (c)(1)(ii) of this sec-
tion respectively, the student’s with-
drawal date is the earlier date unless a 
later date is determined under para-
graph (c)(3) of this section. 

(3)(i) Notwithstanding paragraphs 
(c)(1) and (2) of this section, an institu-
tion that is not required to take at-
tendance may use as the student’s 
withdrawal date a student’s last date 
of attendance at an academically-re-
lated activity provided that the insti-
tution documents that the activity is 
academically related and documents 
the student’s attendance at the activ-
ity. 

(ii) An ‘‘academically-related activ-
ity’’ includes, but is not limited to, an 
exam, a tutorial, computer-assisted in-
struction, academic counseling, aca-
demic advisement, turning in a class 
assignment or attending a study group 
that is assigned by the institution. 

(4) An institution must document a 
student’s withdrawal date determined 
in accordance with paragraphs (c)(1), 
(2), and (3) of this section and maintain 
the documentation as of the date of the 
institution’s determination that the 
student withdrew, as defined in para-
graph (l)(3) of this section. 

(5)(i) ‘‘Official notification to the in-
stitution’’ is a notice of intent to with-
draw that a student provides to an of-
fice designated by the institution. 

(ii) An institution must designate 
one or more offices at the institution 
that a student may readily contact to 
provide official notification of with-
drawal. 

(d) Approved leave of absence. (1) For 
purposes of this section (and, for a title 
IV, HEA program loan borrower, for 
purposes of terminating the student’s 

in-school status), an institution does 
not have to treat a leave of absence as 
a withdrawal if it is an approved leave 
of absence. A leave of absence is an ap-
proved leave of absence if— 

(i) The institution has a formal pol-
icy regarding leaves of absence; 

(ii) The student followed the institu-
tion’s policy in requesting the leave of 
absence; 

(iii) The institution determines that 
there is a reasonable expectation that 
the student will return to the school; 

(iv) The institution approved the stu-
dent’s request in accordance with the 
institution’s policy; 

(v) The leave of absence does not in-
volve additional charges by the institu-
tion; 

(vi) The number of days in the ap-
proved leave of absence, when added to 
the number of days in all other ap-
proved leaves of absence, does not ex-
ceed 180 days in any 12-month period; 

(vii) Except for a clock hour or 
nonterm credit hour program, upon the 
student’s return from the leave of ab-
sence, the student is permitted to com-
plete the coursework he or she began 
prior to the leave of absence; and 

(viii) If the student is a title IV, HEA 
program loan recipient, the institution 
explains to the student, prior to grant-
ing the leave of absence, the effects 
that the student’s failure to return 
from a leave of absence may have on 
the student’s loan repayment terms, 
including the exhaustion of some or all 
of the student’s grace period. 

(2) If a student does not resume at-
tendance at the institution at or before 
the end of a leave of absence that 
meets the requirements of this section, 
the institution must treat the student 
as a withdrawal in accordance with the 
requirements of this section. 

(3) For purposes of this paragraph— 
(i) The number of days in a leave of 

absence is counted beginning with the 
first day of the student’s initial leave 
of absence in a 12-month period. 

(ii) A ‘‘12-month period’’ begins on 
the first day of the student’s initial 
leave of absence. 

(iii) An institution’s leave of absence 
policy is a ‘‘formal policy’’ if the pol-
icy— 

(A) Is in writing and publicized to 
students; and 
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(B) Requires students to provide a 
written, signed, and dated request, that 
includes the reason for the request, for 
a leave of absence prior to the leave of 
absence. However, if unforeseen cir-
cumstances prevent a student from 
providing a prior written request, the 
institution may grant the student’s re-
quest for a leave of absence, if the in-
stitution documents its decision and 
collects the written request at a later 
date. 

(e) Calculation of the amount of title IV 
assistance earned by the student—(1) 
General. The amount of title IV grant 
or loan assistance that is earned by the 
student is calculated by— 

(i) Determining the percentage of 
title IV grant or loan assistance that 
has been earned by the student, as de-
scribed in paragraph (e)(2) of this sec-
tion; and 

(ii) Applying this percentage to the 
total amount of title IV grant or loan 
assistance that was disbursed (and that 
could have been disbursed, as defined in 
paragraph (l)(1) of this section) to the 
student, or on the student’s behalf, for 
the payment period or period of enroll-
ment as of the student’s withdrawal 
date. 

(2) Percentage earned. The percentage 
of title IV grant or loan assistance that 
has been earned by the student is— 

(i) Equal to the percentage of the 
payment period or period of enrollment 
that the student completed (as deter-
mined in accordance with paragraph (f) 
of this section) as of the student’s 
withdrawal date, if this date occurs on 
or before— 

(A) Completion of 60 percent of the 
payment period or period of enrollment 
for a program that is measured in cred-
it hours; or 

(B) Sixty percent of the clock hours 
scheduled to be completed for the pay-
ment period or period of enrollment for 
a program that is measured in clock 
hours; or 

(ii) 100 percent, if the student’s with-
drawal date occurs after— 

(A) Completion of 60 percent of the 
payment period or period of enrollment 
for a program that is measured in cred-
it hours; or 

(B) Sixty percent of the clock hours 
scheduled to be completed for the pay-

ment period or period of enrollment for 
a program measured in clock hours. 

(3) Percentage unearned. The percent-
age of title IV grant or loan assistance 
that has not been earned by the stu-
dent is calculated by determining the 
complement of the percentage of title 
IV grant or loan assistance earned by 
the student as described in paragraph 
(e)(2) of this section. 

(4) Total amount of unearned title IV 
assistance to be returned. The unearned 
amount of title IV assistance to be re-
turned is calculated by subtracting the 
amount of title IV assistance earned by 
the student as calculated under para-
graph (e)(1) of this section from the 
amount of title IV aid that was dis-
bursed to the student as of the date of 
the institution’s determination that 
the student withdrew. 

(5) Use of payment period or period of 
enrollment. (i) The treatment of title IV 
grant or loan funds if a student with-
draws must be determined on a pay-
ment period basis for a student who at-
tended a standard term-based (semes-
ter, trimester, or quarter) educational 
program. 

(ii)(A) The treatment of title IV 
grant or loan funds if a student with-
draws may be determined on either a 
payment period basis or a period of en-
rollment basis for a student who at-
tended a non-term based educational 
program or a nonstandard term-based 
educational program. 

(B) An institution must consistently 
use either a payment period or period 
of enrollment for all purposes of this 
section for each of the following cat-
egories of students who withdraw from 
the same non-term based or non-
standard term-based educational pro-
gram: 

(1) Students who have attended an 
educational program at the institution 
from the beginning of the payment pe-
riod or period of enrollment. 

(2) Students who re-enter the institu-
tion during a payment period or period 
of enrollment. 

(3) Students who transfer into the in-
stitution during a payment period or 
period of enrollment. 
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(f) Percentage of payment period or pe-
riod of enrollment completed. (1) For pur-
poses of paragraph (e)(2)(i) of this sec-
tion, the percentage of the payment pe-
riod or period of enrollment completed 
is determined— 

(i) In the case of a program that is 
measured in credit hours, by dividing 
the total number of calendar days in 
the payment period or period of enroll-
ment into the number of calendar days 
completed in that period as of the stu-
dent’s withdrawal date; and 

(ii)(A) In the case of a program that 
is measured in clock hours, by dividing 
the total number of clock hours in the 
payment period or period of enrollment 
into the number of clock hours sched-
uled to be completed as of the student’s 
withdrawal date. 

(B) The scheduled clock hours used 
must be those established by the insti-
tution prior to the student’s beginning 
class date for the payment period or 
period of enrollment and must be con-
sistent with the published materials 
describing the institution’s programs, 
unless the schedule was modified prior 
to the student’s withdrawal. 

(C) The schedule must have been es-
tablished in accordance with require-
ments of the accrediting agency and 
the State licensing agency, if such 
standards exist. 

(2)(i) The total number of calendar 
days in a payment period or period of 
enrollment includes all days within the 
period, except that scheduled breaks of 
at least five consecutive days are ex-
cluded from the total number of cal-
endar days in a payment period or pe-
riod of enrollment and the number of 
calendar days completed in that period. 

(ii) The total number of calendar 
days in a payment period or period of 
enrollment does not include days in 
which the student was on an approved 
leave of absence. 

(g) Return of unearned aid, responsi-
bility of the institution. (1) The institu-
tion must return, in the order specified 
in paragraph (i) of this section, the 
lesser of— 

(i) The total amount of unearned 
title IV assistance to be returned as 
calculated under paragraph (e)(4) of 
this section; or 

(ii) An amount equal to the total in-
stitutional charges incurred by the stu-

dent for the payment period or period 
of enrollment multiplied by the per-
centage of title IV grant or loan assist-
ance that has not been earned by the 
student, as described in paragraph 
(e)(3) of this section. 

(2) For purposes of this section, ‘‘in-
stitutional charges’’ are tuition, fees, 
room and board (if the student con-
tracts with the institution for the 
room and board) and other education-
ally-related expenses assessed by the 
institution. 

(3) If, for a non-term program an in-
stitution chooses to calculate the 
treatment of title IV assistance on a 
payment period basis, but the institu-
tion charges for a period that is longer 
than the payment period, ‘‘total insti-
tutional charges incurred by the stu-
dent for the payment period’’ is the 
greater of— 

(i) The prorated amount of institu-
tional charges for the longer period; or 

(ii) The amount of title IV assistance 
retained for institutional charges as of 
the student’s withdrawal date. 

(h) Return of unearned aid, responsi-
bility of the student. (1) After the insti-
tution has allocated the unearned 
funds for which it is responsible in ac-
cordance with paragraph (g) of this sec-
tion, the student must return assist-
ance for which the student is respon-
sible in the order specified in para-
graph (i) of this section. 

(2) The amount of assistance that the 
student is responsible for returning is 
calculated by subtracting the amount 
of unearned aid that the institution is 
required to return under paragraph (g) 
of this section from the total amount 
of unearned title IV assistance to be re-
turned under paragraph (e)(4) of this 
section. 

(3) The student (or parent in the case 
of funds due to a parent PLUS Loan) 
must return or repay, as appropriate, 
the amount determined under para-
graph (h)(1) of this section to— 

(i) Any title IV loan program in ac-
cordance with the terms of the loan; 
and 

(ii) Any title IV grant program as an 
overpayment of the grant; however, a 
student is not required to return the 
following— 

(A) The portion of a grant overpay-
ment amount that is equal to or less 
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than 50 percent of the total grant as-
sistance that was disbursed (and that 
could have been disbursed, as defined in 
paragraph (l)(1) of this section) to the 
student for the payment period or pe-
riod of enrollment. 

(B) With respect to any grant pro-
gram, a grant overpayment amount, as 
determined after application of para-
graph (h)(3)(ii)(A) of this section, of 50 
dollars or less that is not a remaining 
balance. 

(4)(i) A student who owes an overpay-
ment under this section remains eligi-
ble for title IV, HEA program funds 
through and beyond the earlier of 45 
days from the date the institution 
sends a notification to the student of 
the overpayment, or 45 days from the 
date the institution was required to no-
tify the student of the overpayment if, 
during those 45 days the student— 

(A) Repays the overpayment in full 
to the institution; 

(B) Enters into a repayment agree-
ment with the institution in accord-
ance with repayment arrangements 
satisfactory to the institution; or 

(C) Signs a repayment agreement 
with the Secretary, which will include 
terms that permit a student to repay 
the overpayment while maintaining his 
or her eligibility for title IV, HEA pro-
gram funds. 

(ii) Within 30 days of the date of the 
institution’s determination that the 
student withdrew, an institution must 
send a notice to any student who owes 
a title IV, HEA grant overpayment as a 
result of the student’s withdrawal from 
the institution in order to recover the 
overpayment in accordance with para-
graph (h)(4)(i) of this section. 

(iii) If an institution chooses to enter 
into a repayment agreement in accord-
ance with paragraph (h)(4)(i)(B) of this 
section with a student who owes an 
overpayment of title IV, HEA grant 
funds, it must— 

(A) Provide the student with terms 
that permit the student to repay the 
overpayment while maintaining his or 
her eligibility for title IV, HEA pro-
gram funds; and 

(B) Require repayment of the full 
amount of the overpayment within two 
years of the date of the institution’s 
determination that the student with-
drew. 

(iv) An institution must refer to the 
Secretary, in accordance with proce-
dures required by the Secretary, an 
overpayment of title IV, HEA grant 
funds owed by a student as a result of 
the student’s withdrawal from the in-
stitution if— 

(A) The student does not repay the 
overpayment in full to the institution, 
or enter a repayment agreement with 
the institution or the Secretary in ac-
cordance with paragraph (h)(4)(i) of 
this section within the earlier of 45 
days from the date the institution 
sends a notification to the student of 
the overpayment, or 45 days from the 
date the institution was required to no-
tify the student of the overpayment; 

(B) At any time the student fails to 
meet the terms of the repayment 
agreement with the institution entered 
into in accordance with paragraph 
(h)(4)(i)(B) of this section; or 

(C) The student chooses to enter into 
a repayment agreement with the Sec-
retary. 

(v) A student who owes an overpay-
ment is ineligible for title IV, HEA pro-
gram funds— 

(A) If the student does not meet the 
requirements in paragraph (h)(4)(i) of 
this section, on the day following the 
45-day period in that paragraph; or 

(B) As of the date the student fails to 
meet the terms of the repayment 
agreement with the institution or the 
Secretary entered into in accordance 
with paragraph (h)(4)(i) of this section. 

(vi) A student who is ineligible under 
paragaraph (h)(4)(v) of this section re-
gains eligibility if the student and the 
Secretary enter into a repayment 
agreement. 

(5) The Secretary may waive grant 
overpayment amounts that students 
are required to return under this sec-
tion if the withdrawals on which the 
returns are based are withdrawals by 
students— 

(i) Who were residing in, employed in, 
or attending an institution of higher 
education that is located in an area in 
which the President has declared that 
a major disaster exists, in accordance 
with section 401 of the Robert T. Staf-
ford Disaster Relief and Emergency As-
sistance Act (42 U.S.C. 5170); 
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(ii) Whose attendance was inter-
rupted because of the impact of the dis-
aster on the student or institution; and 

(iii) Whose withdrawal occurred with-
in the award year during which the 
designation occurred or during the 
next succeeding award year. 

(i) Order of return of title IV funds—(1) 
Loans. Unearned funds returned by the 
institution or the student, as appro-
priate, in accordance with paragraph 
(g) or (h) of this section respectively, 
must be credited to outstanding bal-
ances on title IV loans made to the stu-
dent or on behalf of the student for the 
payment period or period of enrollment 
for which a return of funds is required. 
Those funds must be credited to out-
standing balances for the payment pe-
riod or period of enrollment for which 
a return of funds is required in the fol-
lowing order: 

(i) Unsubsidized Federal Stafford 
loans. 

(ii) Subsidized Federal Stafford 
loans. 

(iii) Unsubsidized Federal Direct 
Stafford loans. 

(iv) Subsidized Federal Direct Staf-
ford loans. 

(v) Federal Perkins loans. 
(vi) Federal PLUS loans received on 

behalf of the student. 
(vii) Federal Direct PLUS received 

on behalf of the student. 
(2) Remaining funds. If unearned funds 

remain to be returned after repayment 
of all outstanding loan amounts, the 
remaining excess must be credited to 
any amount awarded for the payment 
period or period of enrollment for 
which a return of funds is required in 
the following order: 

(i) Federal Pell Grants. 
(ii) Academic Competitiveness 

Grants. 
(iii) National SMART Grants. 
(iv) FSEOG Program aid. 
(j) Timeframe for the return of title IV 

funds. (1) An institution must return 
the amount of title IV funds for which 
it is responsible under paragraph (g) of 
this section as soon as possible but no 
later than 45 days after the date of the 
institution’s determination that the 
student withdrew as defined in para-
graph (l)(3) of this section. The time-
frame for returning funds is further de-
scribed in § 668.173(b). 

(2) An institution must determine 
the withdrawal date for a student who 
withdraws without providing notifica-
tion to the institution no later than 30 
days after the end of the earlier of 
the— 

(i) Payment period or period of en-
rollment, as appropriate, in accordance 
with paragraph (e)(5) of this section; 

(ii) Academic year in which the stu-
dent withdrew; or 

(iii) Educational program from which 
the student withdrew. 

(k) Consumer information. An institu-
tion must provide students with infor-
mation about the requirements of this 
section in accordance with § 668.43. 

(l) Definitions. For purposes of this 
section— 

(1) Title IV grant or loan funds that 
‘‘could have been disbursed’’ are deter-
mined in accordance with the late dis-
bursement provisions in § 668.164(g). 

(2) A ‘‘period of enrollment’’ is the 
academic period established by the in-
stitution for which institutional 
charges are generally assessed (i.e. 
length of the student’s program or aca-
demic year). 

(3) The ‘‘date of the institution’s de-
termination that the student with-
drew’’ is— 

(i) For a student who provides notifi-
cation to the institution of his or her 
withdrawal, the student’s withdrawal 
date as determined under paragraph (c) 
of this section or the date of notifica-
tion of withdrawal, whichever is later; 

(ii) For a student who did not provide 
notification of his of her withdrawal to 
the institution, the date that the insti-
tution becomes aware that the student 
ceased attendance; 

(iii) For a student who does not re-
turn from an approved leave of ab-
sence, the earlier of the date of the end 
of the leave of absence or the date the 
student notifies the institution that he 
or she will not be returning to the in-
stitution; or 

(iv) For a student whose rescission is 
negated under paragraph (c)(2)(i)(B) of 
this section, the date the institution 
becomes aware that the student did 
not, or will not, complete the payment 
period or period of enrollment. 

(v) For a student who takes a leave of 
absence that is not approved in accord-
ance with paragraph (d) of this section, 
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the date that the student begins the 
leave of absence. 

(4) A ‘‘recipient of title IV grant or 
loan assistance’’ is a student for whom 
the requirements of § 668.164(g)(2) have 
been met. 

(Approved by the Office of Management and 
Budget under control number 1845–0022) 

(Authority: 20 U.S.C. 1091b) 

[64 FR 59038, Nov. 1, 1999, as amended at 67 
FR 67073, Nov. 1, 2002; 71 FR 45694, Aug. 9, 
2006; 71 FR 64397, Nov. 1, 2006] 

§ 668.23 Compliance audits and au-
dited financial statements. 

(a) General—(1) Independent auditor. 
For purposes of this section, the term 
‘‘independent auditor’’ refers to an 
independent certified public account-
ant or a government auditor. To con-
duct an audit under this section, a gov-
ernment auditor must meet the Gov-
ernment Auditing Standards qualifica-
tion and independence standards, in-
cluding standards related to organiza-
tional independence. 

(2) Institutions. An institution that 
participates in any title IV, HEA pro-
gram must at least annually have an 
independent auditor conduct a compli-
ance audit of its administration of that 
program and an audit of the institu-
tion’s general purpose financial state-
ments. 

(3) Third-party servicers. Except as 
provided under this part or 34 CFR part 
682, with regard to complying with the 
provisions under this section a third- 
party servicer must follow the proce-
dures contained in the audit guides de-
veloped by and available from the De-
partment of Education’s Office of In-
spector General. A third-party servicer 
is defined under § 668.2 and 34 CFR 
682.200. 

(4) Submission deadline. Except as pro-
vided by the Single Audit Act, Chapter 
75 of title 31, United States Code, an in-
stitution must submit annually to the 
Secretary its compliance audit and its 
audited financial statements no later 
than six months after the last day of 
the institution’s fiscal year. 

(5) Audit submission requirements. In 
general, the Secretary considers the 
compliance audit and audited financial 
statement submission requirements of 
this section to be satisfied by an audit 

conducted in accordance with the Of-
fice of Management and Budget Cir-
cular A–133, ‘‘Audits of Institutions of 
Higher Education and Other Nonprofit 
Organizations’’; Office of Management 
and Budget Circular A–128, ‘‘Audits of 
State and Local Governments’’, or the 
audit guides developed by and available 
from the Department of Education’s 
Inspector General, whichever is appli-
cable to the entity, and provided that 
the Federal student aid functions per-
formed by that entity are covered in 
the submission. (Both OMB circulars 
are available by calling OMB’s Publica-
tion Office at (202) 395–7332, or they can 
be obtained in electronic form on the 
OMB Home Page (http:// 
www.whitehouse.gov). 

(b) Compliance audits for institutions. 
(1) An institution’s compliance audit 
must cover, on a fiscal year basis, all 
title IV, HEA program transactions, 
and must cover all of those trans-
actions that have occurred since the 
period covered by the institution’s last 
compliance audit. 

(2) The compliance audit required 
under this section must be conducted 
in accordance with— 

(i) The general standards and the 
standards for compliance audits con-
tained in the U.S. General Accounting 
Office’s (GAO’s) Government Auditing 
Standards. (This publication is avail-
able from the Superintendent of Docu-
ments, U.S. Government Printing Of-
fice, Washington, DC 20402); and 

(ii) Procedures for audits contained 
in audit guides developed by, and avail-
able from, the Department of Edu-
cation’s Office of Inspector General. 

(3) The Secretary may require an in-
stitution to provide a copy of its com-
pliance audit report to guaranty agen-
cies or eligible lenders under the FFEL 
programs, State agencies, the Sec-
retary of Veterans Affairs, or nation-
ally recognized accrediting agencies. 

(c) Compliance audits for third-party 
servicers. (1) A third-party servicer that 
administers title IV, HEA programs for 
institutions does not have to have a 
compliance audit performed if— 

(i) The servicer contracts with only 
one institution; and 

(ii) The audit of that institution’s ad-
ministration of the title IV, HEA pro-
grams involves every aspect of the 
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servicer’s administration of that pro-
gram for that institution. 

(2) A third-party servicer that con-
tracts with more than one partici-
pating institution may submit a com-
pliance audit report that covers the 
servicer’s administration of the title 
IV, HEA programs for all institutions 
with which the servicer contracts. 

(3) A third-party servicer must sub-
mit annually to the Secretary its com-
pliance audit no later than six months 
after the last day of the servicer’s fis-
cal year. 

(4) The Secretary may require a 
third-party servicer to provide a copy 
of its compliance audit report to guar-
anty agencies or eligible lenders under 
the FFEL programs, State agencies, 
the Secretary of Veterans Affairs, or 
nationally recognized accrediting agen-
cies. 

(d) Audited financial statements—(1) 
General. To enable the Secretary to 
make a determination of financial re-
sponsibility, an institution must, to 
the extent requested by the Secretary, 
submit to the Secretary a set of finan-
cial statements for its latest complete 
fiscal year, as well as any other docu-
mentation the Secretary deems nec-
essary to make that determination. Fi-
nancial statements submitted to the 
Secretary must be prepared on an ac-
crual basis in accordance with gen-
erally accepted accounting principles, 
and audited by an independent auditor 
in accordance with generally accepted 
government auditing standards, and 
other guidance contained in the Office 
of Management and Budget Circular A– 
133, ‘‘Audits of Institutions of Higher 
Education and Other Nonprofit Organi-
zations’’; Office of Management and 
Budget Circular A–128, ‘‘Audits of 
State and Local Governments’’; or in 
audit guides developed by, and avail-
able from, the Department of Edu-
cation’s Office of Inspector General , 
whichever is applicable. As part of 
these financial statements, the institu-
tion must include a detailed descrip-
tion of related entities based on the 
definition of a related entity as set 
forth in the Statement of Financial Ac-
counting Standards (SFAS) 57. The dis-
closure requirements under this provi-
sion extend beyond those of SFAS 57 to 
include all related parties and a level 

of detail that would enable to Sec-
retary to readily identify the related 
party. Such information may include, 
but is not limited to, the name, loca-
tion and a description of the related 
entity including the nature and 
amount of any transactions between 
the related party and the institution, 
financial or otherwise, regardless of 
when they occurred. 

(2) Submission of additional financial 
statements. To the extent requested by 
the Secretary in determining whether 
an institution is financially respon-
sible, the Secretary may also require 
the submission of audited consolidated 
financial statements, audited full con-
solidating financial statements, au-
dited combined financial statements or 
the audited financial statements of one 
or more related parties that have the 
ability, either individually or collec-
tively, to significantly influence or 
control the institution, as determined 
by the Secretary. 

(3) Audited financial statements for for-
eign institutions. A foreign institution 
must submit— 

(i) Audited financial statements pre-
pared in accordance with the generally 
accepted accounting principles of the 
institution’s home country, if the in-
stitution received less than $500,000 
U.S. in title IV, HEA program funds 
during its most recently completed fis-
cal year; or 

(ii) Audited financial statements 
translated to meet the requirements of 
paragraph (d) of this section, if the in-
stitution received $500,000 U.S. or more 
in title IV, HEA program funds during 
its most recently completed fiscal 
year. 

(4) Disclosure of title IV HEA program 
revenue. A proprietary institution must 
disclose in a footnote to its financial 
statement audit the percentage of its 
revenues derived from the title IV, 
HEA program funds that the institu-
tion received during the fiscal year 
covered by that audit. The revenue per-
centage must be calculated in accord-
ance with § 600.5(d). 

(5) Audited financial statements for 
third-party servicers. A third-party 
servicer that enters into a contract 
with a lender or guaranty agency to 
administer any aspect of the lender’s 
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or guaranty agency’s programs, as pro-
vided under 34 CFR part 682, must sub-
mit annually an audited financial 
statement. This financial statement 
must be prepared on an accrual basis in 
accordance with generally accepted ac-
counting principles, and audited by an 
independent auditor in accordance with 
generally accepted government audit-
ing standards and other guidance con-
tained in audit guides issued by the De-
partment of Education’s Office of In-
spector General. 

(e) Access to records. (1) An institution 
or a third-party servicer that has a 
compliance or financial statement 
audit conducted under this section 
must— 

(i) Give the Secretary and the Inspec-
tor General access to records or other 
documents necessary to review that 
audit, including the right to obtain 
copies of those records or documents; 
and 

(ii) Require an individual or firm 
conducting the audit to give the Sec-
retary and the Inspector General ac-
cess to records, audit work papers, or 
other documents necessary to review 
that audit, including the right to ob-
tain copies of those records, work pa-
pers, or documents. 

(2) An institution must give the Sec-
retary and the Inspector General ac-
cess to records or other documents nec-
essary to review a third-party 
servicer’s compliance or financial 
statement audit, including the right to 
obtain copies of those records or docu-
ments. 

(f) Determination of liabilities. (1) 
Based on the audit finding and the in-
stitution’s or third-party servicer’s re-
sponse, the Secretary determines the 
amount of liability, if any, owed by the 
institution or servicer and instructs 
the institution or servicer as to the 
manner of repayment. 

(2) If the Secretary determines that a 
third-party servicer owes a liability for 
its administration of an institution’s 
title IV, HEA programs, the servicer 
must notify each institution under 
whose contract the servicer owes a li-
ability of that determination. The 
servicer must also notify every institu-
tion that contracts with the servicer 
for the same service that the Secretary 
determined that a liability was owed. 

(g) Repayments. (1) An institution or 
third-party servicer that must repay 
funds under the procedures in this sec-
tion shall repay those funds at the di-
rection of the Secretary within 45 days 
of the date of the Secretary’s notifica-
tion, unless— 

(i) The institution or servicer files an 
appeal under the procedures estab-
lished in subpart H of this part; or 

(ii) The Secretary permits a longer 
repayment period. 

(2) Notwithstanding paragraphs (f) 
and (g)(1) of this section— 

(i) If an institution or third-party 
servicer has posted surety or has pro-
vided a third-party guarantee and the 
Secretary questions expenditures or 
compliance with applicable require-
ments and identifies liabilities, then 
the Secretary may determine that de-
ferring recourse to the surety or guar-
antee is not appropriate because— 

(A) The need to provide relief to stu-
dents or borrowers affected by the act 
or omission giving rise to the liability 
outweighs the importance of deferring 
collection action until completion of 
available appeal proceedings; or 

(B) The terms of the surety or guar-
antee do not provide complete assur-
ance that recourse to that protection 
will be fully available through the 
completion of available appeal pro-
ceedings; or 

(ii) The Secretary may use adminis-
trative offset pursuant to 34 CFR part 
30 to collect the funds owed under the 
procedures of this section. 

(3) If, under the proceedings in sub-
part H, liabilities asserted in the Sec-
retary’s notification, under paragraph 
(e)(1) of this section, to the institution 
or third-party servicer are upheld, the 
institution or third-party servicer 
must repay those funds at the direction 
of the Secretary within 30 days of the 
final decision under subpart H of this 
part unless— 

(i) The Secretary permits a longer re-
payment period; or 

(ii) The Secretary determines that 
earlier collection action is appropriate 
pursuant to paragraph (g)(2) of this sec-
tion. 

(4) An institution is held responsible 
for any liability owed by the institu-
tion’s third-party servicer for a viola-
tion incurred in servicing any aspect of 
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that institution’s participation in the 
title IV, HEA programs and remains re-
sponsible for that amount until that 
amount is repaid in full. 

(Approved by the Office of Management and 
Budget under control number 1840–0697) 

(Authority: 20 U.S.C. 1088, 1094, 1099c, 1141, 
and section 4 of Pub. L. 95–452, 92 Stat. 1101– 
1109) 

[61 FR 60569, Nov. 29, 1996, as amended at 62 
FR 27128, May 16, 1997; 62 FR 62876, Nov. 25, 
1997] 

§ 668.24 Record retention and exami-
nations. 

(a) Program records. An institution 
shall establish and maintain, on a cur-
rent basis, any application for title IV, 
HEA program funds and program 
records that document— 

(1) Its eligibility to participate in the 
title IV, HEA programs; 

(2) The eligibility of its educational 
programs for title IV, HEA program 
funds; 

(3) Its administration of the title IV, 
HEA programs in accordance with all 
applicable requirements; 

(4) Its financial responsibility, as 
specified in this part; 

(5) Information included in any appli-
cation for title IV, HEA program funds; 
and 

(6) Its disbursement and delivery of 
title IV, HEA program funds. 

(b) Fiscal records. (1) An institution 
shall account for the receipt and ex-
penditure of title IV, HEA program 
funds in accordance with generally ac-
cepted accounting principles. 

(2) An institution shall establish and 
maintain on a current basis— 

(i) Financial records that reflect each 
HEA, title IV program transaction; and 

(ii) General ledger control accounts 
and related subsidiary accounts that 
identify each title IV, HEA program 
transaction and separate those trans-
actions from all other institutional fi-
nancial activity. 

(c) Required records. (1) The records 
that an institution must maintain in 
order to comply with the provisions of 
this section include but are not limited 
to— 

(i) The Student Aid Report (SAR) or 
Institutional Student Information 
Record (ISIR) used to determine eligi-
bility for title IV, HEA program funds; 

(ii) Application data submitted to the 
Secretary, lender, or guaranty agency 
by the institution on behalf of the stu-
dent or parent; 

(iii) Documentation of each student’s 
or parent borrower’s eligibility for title 
IV, HEA program funds; 

(iv) Documentation relating to each 
student’s or parent borrower’s receipt 
of title IV, HEA program funds, includ-
ing but not limited to documentation 
of— 

(A) The amount of the grant, loan, or 
FWS award; its payment period; its 
loan period, if appropriate; and the cal-
culations used to determine the 
amount of the grant, loan, or FWS 
award; 

(B) The date and amount of each dis-
bursement or delivery of grant or loan 
funds, and the date and amount of each 
payment of FWS wages; 

(C) The amount, date, and basis of 
the institution’s calculation of any re-
funds or overpayments due to or on be-
half of the student, or the treatment of 
title IV, HEA program funds when a 
student withdraws; and 

(D) The payment of any overpayment 
or the return of any title IV, HEA pro-
gram funds to the title IV, HEA pro-
gram fund, a lender, or the Secretary, 
as appropriate; 

(v) Documentation of and informa-
tion collected at any initial or exit 
loan counseling required by applicable 
program regulations; 

(vi) Reports and forms used by the in-
stitution in its participation in a title 
IV, HEA program, and any records 
needed to verify data that appear in 
those reports and forms; and 

(vii) Documentation supporting the 
institution’s calculations of its com-
pletion or graduation rates under 
§§ 668.46 and 668.49. 

(2) In addition to the records required 
under this part— 

(i) Participants in the Federal Per-
kins Loan Program shall follow proce-
dures established in 34 CFR 674.19 for 
documentation of repayment history 
for that program; 

(ii) Participants in the FWS Program 
shall follow procedures established in 
34 CFR 675.19 for documentation of 
work, earnings, and payroll trans-
actions for that program; and 
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(iii) Participants in the FFEL Pro-
gram shall follow procedures estab-
lished in 34 CFR 682.610 for documenta-
tion of additional loan record require-
ments for that program. 

(d) General. (1) An institution shall 
maintain required records in a system-
atically organized manner. 

(2) An institution shall make its 
records readily available for review by 
the Secretary or the Secretary’s au-
thorized representative at an institu-
tional location designated by the Sec-
retary or the Secretary’s authorized 
representative. 

(3) An institution may keep required 
records in hard copy or in microform, 
computer file, optical disk, CD-ROM, 
or other media formats, provided 
that— 

(i) Except for the records described in 
paragraph (d)(3)(ii) of this section, all 
record information must be retrievable 
in a coherent hard copy format or in 
other media formats acceptable to the 
Secretary; 

(ii) An institution shall maintain the 
Student Aid Report (SAR) or Institu-
tional Student Information Record 
(ISIR) used to determine eligibility for 
title IV, HEA program funds in the for-
mat in which it was received by the in-
stitution, except that the SAR may be 
maintained in an imaged media for-
mat; 

(iii) Any imaged media format used 
to maintain required records must be 
capable of reproducing an accurate, 
legible, and complete copy of the origi-
nal document, and, when printed, this 
copy must be approximately the same 
size as the original document; 

(iv) Any document that contains a 
signature, seal, certification, or any 
other image or mark required to vali-
date the authenticity of its informa-
tion must be maintained in its original 
hard copy or in an imaged media for-
mat; and 

(v) Participants in the Federal Per-
kins Loan Program shall follow proce-
dures established in 34 CFR 674.19 for 
maintaining the original promissory 
notes and repayment schedules for that 
program. 

(4) If an institution closes, stops pro-
viding educational programs, is termi-
nated or suspended from the title IV, 
HEA programs, or undergoes a change 

of ownership that results in a change of 
control as described in 34 CFR 600.31, it 
shall provide for— 

(i) The retention of required records; 
and 

(ii) Access to those records, for in-
spection and copying, by the Secretary 
or the Secretary’s authorized rep-
resentative, and, for a school partici-
pating in the FFEL Program, the ap-
propriate guaranty agency. 

(e) Record retention. Unless otherwise 
directed by the Secretary— 

(1) An institution shall keep records 
relating to its administration of the 
Federal Perkins Loan, FWS, FSEOG, 
Federal Pell Grant, ACG, or National 
SMART Grant Program for three years 
after the end of the award year for 
which the aid was awarded and dis-
bursed under those programs, provided 
that an institution shall keep— 

(i) The Fiscal Operations Report and 
Application to Participate in the Fed-
eral Perkins Loan, FSEOG, and FWS 
Programs (FISAP), and any records 
necessary to support the data con-
tained in the FISAP, including ‘‘in-
come grid information,’’ for three 
years after the end of the award year in 
which the FISAP is submitted; and 

(ii) Repayment records for a Federal 
Perkins loan, including records relat-
ing to cancellation and deferment re-
quests, in accordance with the provi-
sions of 34 CFR 674.19; 

(2)(i) An institution shall keep 
records relating to a student or parent 
borrower’s eligibility and participation 
in the FFEL or Direct Loan Program 
for three years after the end of the 
award year in which the student last 
attended the institution; and 

(ii) An institution shall keep all 
other records relating to its participa-
tion in the FFEL or Direct Loan Pro-
gram, including records of any other 
reports or forms, for three years after 
the end of the award year in which the 
records are submitted; and 

(3) An institution shall keep all 
records involved in any loan, claim, or 
expenditure questioned by a title IV, 
HEA program audit, program review, 
investigation, or other review until the 
later of— 

(i) The resolution of that questioned 
loan, claim, or expenditure; or 
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(ii) The end of the retention period 
applicable to the record. 

(f) Examination of records. (1) An insti-
tution that participates in any title IV, 
HEA program and the institution’s 
third-party servicer, if any, shall co-
operate with an independent auditor, 
the Secretary, the Department of Edu-
cation’s Inspector General, the Comp-
troller General of the United States, or 
their authorized representatives, a 
guaranty agency in whose program the 
institution participates, and the insti-
tution’s accrediting agency, in the con-
duct of audits, investigations, program 
reviews, or other reviews authorized by 
law. 

(2) The institution and servicer must 
cooperate by— 

(i) Providing timely access, for exam-
ination and copying, to requested 
records, including but not limited to 
computerized records and records re-
flecting transactions with any finan-
cial institution with which the institu-
tion or servicer deposits or has depos-
ited any title IV, HEA program funds, 
and to any pertinent books, docu-
ments, papers, or computer programs; 
and 

(ii) Providing reasonable access to 
personnel associated with the institu-
tion’s or servicer’s administration of 
the title IV, HEA programs for the pur-
pose of obtaining relevant information. 

(3) The Secretary considers that an 
institution or servicer has failed to 
provide reasonable access to personnel 
under paragraph (f)(2)(ii) of this section 
if the institution or servicer— 

(i) Refuses to allow those personnel 
to supply all relevant information; 

(ii) Permits interviews with those 
personnel only if the institution’s or 
servicer’s management is present; or 

(iii) Permits interviews with those 
personnel only if the interviews are 
tape recorded by the institution or 
servicer. 

(4) Upon request of the Secretary, or 
a lender or guaranty agency in the case 
of a borrower under the FFEL Pro-
gram, an institution or servicer 
promptly shall provide the requester 
with any information the institution 
or servicer has respecting the last 
known address, full name, telephone 
number, enrollment information, em-
ployer, and employer address of a re-

cipient of title IV funds who attends or 
attended the institution. 

(Approved by the Office of Management and 
Budget under control number 1840–0697) 

(Authority: 20 U.S.C. 1070a, 1070a–1, 1070b, 
1078, 1078–1, 1078–2, 1078–3, 1082, 1087, 1087a et 
seq., 1087cc, 1087hh, 1088, 1094, 1099c, 1141, 
1232f; 42 U.S.C. 2753; and section 4 of Pub. L. 
95–452, 92 Stat. 1101–1109) 

[61 FR 60491, Nov. 27, 1996, as amended at 62 
FR 27128, May 16, 1997; 64 FR 59042, Nov. 1, 
1999; 71 FR 38002, July 3, 2006] 

§ 668.25 Contracts between an institu-
tion and a third-party servicer. 

(a) An institution may enter into a 
written contract with a third-party 
servicer for the administration of any 
aspect of the institution’s participa-
tion in any Title IV, HEA program 
only to the extent that the servicer’s 
eligibility to contract with the institu-
tion has not been limited, suspended, 
or terminated under the proceedings of 
subpart G of this part. 

(b) Subject to the provisions of para-
graph (d) of this section, a third-party 
servicer is eligible to enter into a writ-
ten contract with an institution for the 
administration of any aspect of the in-
stitution’s participation in any Title 
IV, HEA program only to the extent 
that the servicer’s eligibility to con-
tract with the institution has not been 
limited, suspended, or terminated 
under the proceedings of subpart G of 
this part. 

(c) In a contract with an institution, 
a third-party servicer shall agree to— 

(1) Comply with all statutory provi-
sions of or applicable to Title IV of the 
HEA, all regulatory provisions pre-
scribed under that statutory authority, 
and all special arrangements, agree-
ments, limitations, suspensions, and 
terminations entered into under the 
authority of statutes applicable to 
Title IV of the HEA, including the re-
quirement to use any funds that the 
servicer administers under any Title 
IV, HEA program and any interest or 
other earnings thereon solely for the 
purposes specified in and in accordance 
with that program; 

(2) Refer to the Office of Inspector 
General of the Department of Edu-
cation for investigation any informa-
tion indicating there is reasonable 
cause to believe that the institution 
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might have engaged in fraud or other 
criminal misconduct in connection 
with the institution’s administration 
of any Title IV, HEA program or an ap-
plicant for Title IV, HEA program as-
sistance might have engaged in fraud 
or other criminal misconduct in con-
nection with his or her application. Ex-
amples of the type of information that 
must be referred are— 

(i) False claims by the institution for 
Title IV, HEA program assistance; 

(ii) False claims of independent stu-
dent status; 

(iii) False claims of citizenship; 
(iv) Use of false identities; 
(v) Forgery of signatures or certifi-

cations; and 
(vi) False statements of income; 
(3) Be jointly and severally liable 

with the institution to the Secretary 
for any violation by the servicer of any 
statutory provision of or applicable to 
Title IV of the HEA, any regulatory 
provision prescribed under that statu-
tory authority, and any applicable spe-
cial arrangement, agreement, or limi-
tation entered into under the authority 
of statutes applicable to Title IV of the 
HEA; 

(4) In the case of a third-party 
servicer that disburses funds (including 
funds received under the Title IV, HEA 
programs) or delivers Federal Stafford 
Loan Program proceeds to a student— 

(i) Confirm the eligibility of the stu-
dent before making that disbursement 
or delivering those proceeds. This con-
firmation must include, but is not lim-
ited to, any applicable information 
contained in the records required under 
§ 668.24; and 

(ii) Calculate and return any un-
earned title IV, HEA program funds to 
the title IV, HEA program accounts 
and the student’s lender, as appro-
priate, in accordance with the provi-
sions of §§ 668.21 and 668.22, and applica-
ble program regulations; and 

(5) If the servicer or institution ter-
minates the contract, or if the servicer 
stops providing services for the admin-
istration of a Title IV, HEA program, 
goes out of business, or files a petition 
under the Bankruptcy Code, return to 
the institution all— 

(i) Records in the servicer’s posses-
sion pertaining to the institution’s par-
ticipation in the program or programs 

for which services are no longer pro-
vided; and 

(ii) Funds, including Title IV, HEA 
program funds, received from or on be-
half of the institution or the institu-
tion’s students, for the purposes of the 
program or programs for which serv-
ices are no longer provided. 

(d) A third-party servicer may not 
enter into a written contract with an 
institution for the administration of 
any aspect of the institution’s partici-
pation in any Title IV, HEA program, 
if— 

(1)(i) The servicer has been limited, 
suspended, or terminated by the Sec-
retary within the preceding five years; 

(ii) The servicer has had, during the 
servicer’s two most recent audits of the 
servicer’s administration of the Title 
IV, HEA programs, an audit finding 
that resulted in the servicer’s being re-
quired to repay an amount greater 
than five percent of the funds that the 
servicer administered under the Title 
IV, HEA programs for any award year; 
or 

(iii) The servicer has been cited dur-
ing the preceding five years for failure 
to submit audit reports required under 
Title IV of the HEA in a timely fash-
ion; and 

(2)(i) In the case of a third-party 
servicer that has been subjected to a 
termination action by the Secretary, 
either the servicer, or one or more per-
sons or entities that the Secretary de-
termines (under the provisions of 
§ 668.15) exercise substantial control 
over the servicer, or both, have not 
submitted to the Secretary financial 
guarantees in an amount determined 
by the Secretary to be sufficient to sat-
isfy the servicer’s potential liabilities 
arising from the servicer’s administra-
tion of the Title IV, HEA programs; 
and 

(ii) One or more persons or entities 
that the Secretary determines (under 
the provisions of § 668.15) exercise sub-
stantial control over the servicer have 
not agreed to be jointly or severally 
liable for any liabilities arising from 
the servicer’s administration of the 
Title IV, HEA programs and civil and 
criminal monetary penalties author-
ized under Title IV of the HEA. 

(e)(1)(i) An institution that partici-
pates in a Title IV, HEA program shall 
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notify the Secretary within 10 days of 
the date that— 

(A) The institution enters into a new 
contract or significantly modifies an 
existing contract with a third-party 
servicer to administer any aspect of 
that program; 

(B) The institution or a third-party 
servicer terminates a contract for the 
servicer to administer any aspect of 
that program; or 

(C) A third-party servicer that ad-
ministers any aspect of the institu-
tion’s participation in that program 
stops providing services for the admin-
istration of that program, goes out of 
business, or files a petition under the 
Bankruptcy Code. 

(ii) The institution’s notification 
must include the name and address of 
the servicer. 

(2) An institution that contracts with 
a third-party servicer to administer 
any aspect of the institution’s partici-
pation in a Title IV, HEA program 
shall provide to the Secretary, upon re-
quest, a copy of the contract, including 
any modifications, and provide infor-
mation pertaining to the contract or to 
the servicer’s administration of the in-
stitution’s participation in any Title 
IV, HEA program. 

(Approved by the Office of Management and 
Budget under control number 1840–0537) 

(Authority: 20 U.S.C. 1094) 

[59 FR 22441, Apr. 29, 1994, as amended at 59 
FR 34964, July 7, 1994; 61 FR 60492, Nov. 27, 
1996; 63 FR 40624, July 29, 1998; 64 FR 59042, 
Nov. 1, 1999] 

§ 668.26 End of an institution’s partici-
pation in the Title IV, HEA pro-
grams. 

(a) An institution’s participation in a 
Title IV, HEA program ends on the 
date that— 

(1) The institution closes or stops 
providing educational programs for a 
reason other than a normal vacation 
period or a natural disaster that di-
rectly affects the institution or the in-
stitution’s students; 

(2) The institution loses its institu-
tional eligibility under 34 CFR part 600; 

(3) The institution’s participation is 
terminated under the proceedings in 
subpart G of this part; 

(4) The institution’s period of partici-
pation, as specified under § 668.13, ex-

pires, or the institution’s provisional 
certification is revoked under § 668.13; 

(5) The institution’s program partici-
pation agreement is terminated or ex-
pires under § 668.14; 

(6) The institution’s participation 
ends under subpart M of this part; or 

(7) The Secretary receives a notice 
from the appropriate State postsec-
ondary review entity designated under 
34 CFR part 667 that the institution’s 
participation should be withdrawn. 

(b) If an institution’s participation in 
a Title IV, HEA program ends, the in-
stitution shall— 

(1) Immediately notify the Secretary 
of that fact; 

(2) Submit to the Secretary within 45 
days after the date that the participa-
tion ends— 

(i) All financial, performance, and 
other reports required by appropriate 
Title IV, HEA program regulations; 
and 

(ii) A letter of engagement for an 
independent audit of all funds that the 
institution received under that pro-
gram, the report of which shall be sub-
mitted to the Secretary within 45 days 
after the date of the engagement let-
ter; 

(3) Inform the Secretary of the ar-
rangements that the institution has 
made for the proper retention and stor-
age for a minimum of three years of all 
records concerning the administration 
of that program; 

(4) If the institution’s participation 
in the Federal Perkins Loan Program 
ended, inform the Secretary of how the 
institution will provide for the collec-
tion of any outstanding loans made 
under that program; 

(5) If the institution’s participation 
in the LEAP Program ended— 

(i) Inform immediately the State in 
which the institution is located of that 
fact; and 

(ii) Notwithstanding paragraphs (c) 
through (e) of this section, follow the 
instructions of that State concerning 
the end of that participation; 

(6) If the institution’s participation 
in all the Title IV, HEA programs 
ended, inform the Secretary of how the 
institution will provide for the collec-
tion of any outstanding loans made 
under the National Defense/Direct Stu-
dent Loan programs; and 
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(7) Continue to comply with the re-
quirements of § 668.22 for the treatment 
of title IV, HEA program funds when a 
student withdraws. 

(c) If an institution closes or stops 
providing educational programs for a 
reason other than a normal vacation 
period or a natural disaster that di-
rectly affects the institution or the in-
stitution’s students, the institution 
shall— 

(1) Return to the Secretary, or other-
wise dispose of under instructions from 
the Secretary, any unexpended funds 
that the institution has received under 
the Title IV, HEA programs for attend-
ance at the institution, less the insti-
tution’s administrative allowance, if 
applicable; and 

(2) Return to the appropriate lenders 
any Federal Stafford Loan program 
proceeds that the institution has re-
ceived but not delivered to, or credited 
to the accounts of, students attending 
the institution. 

(d)(1) An institution may use funds 
that it has received under the Federal 
Pell Grant, ACG, or National SMART 
Grant Program or a campus-based pro-
gram or request additional funds from 
the Secretary, under conditions speci-
fied by the Secretary, if the institution 
does not possess sufficient funds, to 
satisfy any unpaid commitment made 
to a student under that Title IV, HEA 
program only if— 

(i) The institution’s participation in 
that Title IV, HEA program ends dur-
ing a payment period; 

(ii) The institution continues to pro-
vide, from the date that the participa-
tion ends until the scheduled comple-
tion date of that payment period, edu-
cational programs to otherwise eligible 
students enrolled in the formerly eligi-
ble programs of the institution; 

(iii) The commitment was made prior 
to the end of the participation; and 

(iv) The commitment was made for 
attendance during that payment period 
or a previously completed payment pe-
riod. 

(2) An institution may credit to a 
student’s account or deliver to the stu-
dent the proceeds of a disbursement of 
a Federal Family Education Loan Pro-
grams loan to satisfy any unpaid com-
mitment made to the student under 

the Federal Family Education Loan 
Programs Loan Program only if— 

(i) The institution’s participation in 
that Title IV, HEA program ends dur-
ing a period of enrollment; 

(ii) The institution continues to pro-
vide, from the date that the participa-
tion ends until the scheduled comple-
tion date of that period of enrollment, 
educational programs to otherwise eli-
gible students enrolled in the formerly 
eligible programs of the institution; 

(iii) The loan was made for attend-
ance during that period of enrollment. 

(iv) The proceeds of the first dis-
bursement of the loan were delivered to 
the student or credited to the student’s 
account prior to the end of the partici-
pation. 

(3) An institution may use funds that 
it has received under the Direct Loan 
Program or request additional funds 
from the Secretary, under conditions 
specified by the Secretary, if the insti-
tution does not possess sufficient 
funds, to credit to a student’s account 
or disburse to the student the proceeds 
of a Direct Loan Program loan only 
if— 

(i) The institution’s participation in 
the Direct Loan Program ends during a 
period of enrollment; 

(ii) The institution continues to pro-
vide, from the date that the participa-
tion ends until the scheduled comple-
tion date of that period of enrollment, 
educational programs to otherwise eli-
gible students enrolled in the formerly 
eligible programs of the institution; 

(iii) The loan was made for attend-
ance during that period of enrollment; 
and 

(iv) The proceeds of the first dis-
bursement of the loan were delivered to 
the student or credited to the student’s 
account prior to the end of the partici-
pation. 

(e) For the purposes of this section— 
(1) A commitment under the Federal 

Pell Grant, ACG, and National SMART 
Grant programs occurs when a student 
is enrolled and attending the institu-
tion and has submitted a valid Student 
Aid Report to the institution or when 
an institution has received a valid in-
stitutional student information report; 
and 

(2) A commitment under the campus- 
based programs occurs when a student 
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is enrolled and attending the institu-
tion and has received a notice from the 
institution of the amount that he or 
she can expect to receive and how and 
when that amount will be paid. 

(Approved by the Office of Management and 
Budget under control number 1840–0537) 

(Authority: 20 U.S.C. 1094, 1099a–3) 

[59 FR 22442, Apr. 29, 1994, as amended at 59 
FR 34964, July 7, 1994; 61 FR 60492, Nov. 27, 
1996; 63 FR 40624, July 29, 1998; 64 FR 59042, 
Nov. 1, 1999; 65 FR 38729, June 22, 2000; 65 FR 
65637, Nov. 1, 2000; 69 FR 12276, Mar. 16, 2004; 
71 FR 38002, July 3, 2006] 

§ 668.27 Waiver of annual audit sub-
mission requirement. 

(a) General. (1) At the request of an 
institution, the Secretary may waive 
the annual audit submission require-
ment for the period of time contained 
in paragraph (b) of this section if the 
institution satisfies the requirements 
contained in paragraph (c) of this sec-
tion and posts a letter of credit in the 
amount determined in paragraph (d) of 
this section. 

(2) An institution requesting a waiver 
must submit an application to the Sec-
retary at such time and in such man-
ner as the Secretary prescribes. 

(3) The first fiscal year for which an 
institution may request a waiver is the 
fiscal year in which it submits its 
waiver request to the Secretary. 

(b) Waiver period. (1) If the Secretary 
grants the waiver, the institution need 
not submit its compliance or audited 
financial statement until six months 
after— 

(i) The end of the third fiscal year 
following the fiscal year for which the 
institution last submitted a compli-
ance audit and audited financial state-
ment; or 

(ii) The end of the second fiscal year 
following the fiscal year for which the 
institution last submitted compliance 
and financial statement audits if the 
award year in which the institution 
will apply for recertification is part of 
the third fiscal year. 

(2) The Secretary does not grant a 
waiver if the award year in which the 
institution will apply for recertifi-
cation is part of the second fiscal year 
following the fiscal year for which the 
institution last submitted compliance 
and financial statement audits. 

(3) When an institution must submit 
its next compliance and financial 
statement audits under paragraph 
(b)(1) of this section— 

(i) The institution must submit a 
compliance audit that covers the insti-
tution’s administration of the title IV, 
HEA programs for the period for each 
fiscal year for which an audit did not 
have to be submitted as a result of the 
waiver, and an audited financial state-
ment for its last fiscal year; and 

(ii) The auditor who conducts the 
audit must audit the institution’s an-
nual determinations for the period sub-
ject to the waiver that it satisfied the 
90/10 rule in § 600.5 and the other condi-
tions of institutional eligibility in 
§ 600.7 and § 668.8(e)(2), and disclose the 
results of the audit of the 90/10 rule for 
each year in accordance with 
§ 668.23(d)(4). 

(c) Criteria for granting the waiver. The 
Secretary grants a waiver to an insti-
tution if the institution— 

(1) Is not a foreign institution; 
(2) Did not disburse $200,000 or more 

of title IV, HEA program funds during 
each of the two completed award years 
preceding the institution’s waiver re-
quest; 

(3) Agrees to keep records relating to 
each award year in the unaudited pe-
riod for two years after the end of the 
record retention period in § 668.24(e) for 
that award year; 

(4) Has participated in the title IV, 
HEA programs under the same owner-
ship for at least three award years pre-
ceding the institution’s waiver request; 

(5) Is financially responsible under 
§ 668.171, and does not rely on the alter-
native standards of § 668.175 to partici-
pate in the title IV, HEA programs; 

(6) Is not on the reimbursement or 
cash monitoring system of payment; 

(7) Has not been the subject of a limi-
tation, suspension, fine, or termination 
proceeding, or emergency action initi-
ated by the Department or a guarantee 
agency in the three years preceding the 
institution’s waiver request; 

(8) Has submitted its compliance au-
dits and audited financial statements 
for the previous two fiscal years in ac-
cordance with and subject to § 668.23, 
and no individual audit disclosed liabil-
ities in excess of $10,000; and 

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00452 Fmt 8010 Sfmt 8010 Y:\SGML\211134.XXX 211134



443 

Off. of Postsecondary Educ., Education Pt. 668, Subpt. B, App. A 

1 If the auditor is not fully independent be-
cause he or she is an employee of the audited 
entity, it will be adequate disclosure to so 
indicate. If the auditor is a practicing cer-
tified public accountant, his or her conduct 
should be governed by the AICPA ‘‘State-
ments on Auditing Procedure.’’ 

(9) Submits a letter of credit in the 
amount determined in paragraph (d) of 
this section, which must remain in ef-
fect until the Secretary has resolved 
the audit covering the award years sub-
ject to the waiver. 

(d) Letter of credit amount. For pur-
poses of this section, the letter of cred-
it amount equals 10 percent of the 
amount of title IV, HEA program funds 
the institution disbursed to or on be-
half of its students during the award 
year preceding the institution’s waiver 
request. 

(e) Rescission of the waiver. (1) The 
Secretary rescinds the waiver if the in-
stitution— 

(i) Disburses $200,000 or more of title 
IV, HEA program funds for an award 
year; 

(ii) Undergoes a change in ownership 
that results in a change of control; or 

(iii) Becomes the subject of an emer-
gency action or a limitation, suspen-
sion, fine, or termination action initi-
ated by the Department or a guarantee 
agency. 

(2) If the Secretary rescinds a waiver, 
the rescission is effective on the last 
day of the fiscal year in which the re-
scission takes place. 

(f) Renewal. An institution may re-
quest a renewal of its waiver when it 
submits its audits under paragraph (b) 
of this section. The Secretary grants 
the waiver if the audits and other in-
formation available to the Secretary 
show that the institution continues to 
satisfy the criteria for receiving that 
waiver. 

(Authority: 20 U.S.C. 1094) 

[64 FR 58618, Oct. 29, 1999] 

APPENDIX A TO SUBPART B OF PART 
668—STANDARDS FOR AUDIT OF GOV-
ERNMENTAL ORGANIZATIONS, PRO-
GRAMS, ACTIVITIES, AND FUNCTIONS 
(GAO) 

Part III Chapter 3—Independence 

(a) The Third general standard for govern-
mental auditing is: In matters relating to 
the audit work, the audit organization and 
the individual auditors shall maintain an 
independent attitude. 

(b) This standard places upon the auditor 
and the audit organization the responsibility 
for maintaining sufficient independence so 
that their opinions, conclusions, judgments, 
and recommendations will be impartial. If 

the auditor is not sufficiently independent to 
produce unbiased opinions, conclusions, and 
judgments, he should state in a prominent 
place in the audit report his relationship 
with the organization or officials being au-
dited. 1 

(c) The auditor should consider not only 
whether his or her own attitude and beliefs 
permit him or her to be independent but also 
whether there is anything about his or her 
situation which would lead others to ques-
tion his or her independence. Both situations 
deserve consideration since it is important 
not only that the auditor be, in fact, inde-
pendent and impartial but also that other 
persons will consider him or her so. 

(d) There are three general classes of im-
pairments that the auditor needs to con-
sider; these are personal, external, and orga-
nizational impairments. If one or more of 
these are of such significance as to affect the 
auditor’s ability to perform his or her work 
and report its results impartially, he or she 
should decline to perform the audit or indi-
cate in the report that he or she was not 
fully independent. 

Personal Impairments 

There are some circumstances in which an 
auditor cannot be impartial because of his or 
her views or his or her personal situation. 
These circumstances might include: 

1. Relationships of an official, professional, 
and/or personal nature that might cause the 
auditor to limit the extent or character of 
the inquiry, to limit disclosure, or to weaken 
his or her findings in any way. 

2. Preconceived ideas about the objectives 
or quality of a particular operation or per-
sonal likes or dislikes of individuals, groups, 
or objectives of a particular program. 

3. Previous involvement in a decision-
making or management capacity in the oper-
ations of the governmental entity or pro-
gram being audited. 

4. Biases and prejudices, including those 
induced by political or social convictions, 
which result from employment in or loyalty 
to a particular group, entity, or level of gov-
ernment. 

5. Actual or potential restrictive influence 
when the auditor performs preaudit work 
and subsequently performs a post audit. 

6. Financial interest, direct or indirect, in 
an organization or facility which is bene-
fiting from the audited programs. 
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2 Some of these situations may constitute 
justifiable limitations on the scope of the 
work. In such cases the limitation should be 
identified in the auditor’s report. 

External Impairments 

External factors can restrict the audit or 
impinge on the auditor’s ability to form 
independent and objective opinions and con-
clusions. For example, under the following 
conditions either the audit itself could be ad-
versely affected or the auditor would not 
have complete freedom to make an inde-
pendent judgment. 2 

1. Interference or other influence that im-
properly or imprudently eliminates, re-
stricts, or modifies the scope or character of 
the audit. 

2. Interference with the selection or appli-
cation of audit procedures of the selection of 
activities to be examined. 

3. Denial of access to such sources of infor-
mation as books, records, and supporting 
documents or denial or opportunity to ob-
tain explanations by officials and employees 
of the governmental organization, program, 
or activity under audit. 

4. Interference in the assignment of per-
sonnel to the audit task. 

5. Retaliatory restrictions placed on funds 
or other resources dedicated to the audit op-
eration. 

6. Activity to overrule or significantly in-
fluence the auditors judgment as to the ap-
propriate content of the audit report. 

7. Influences that place the auditor’s con-
tinued employment in jeopardy for reasons 
other than competency or the need for audit 
services. 

8. Unreasonable restriction on the time al-
lowed to competently complete an audit as-
signment. 

Organizational Impairments 

(a) The auditor’s independence can be af-
fected by his or her place within the organi-
zational structure of governments. Auditors 
employed by Federal, State, or local govern-
ment units may be subject to policy direc-
tion from superiors who are involved either 
directly or indirectly in the government 
management process. To achieve maximum 
independence such auditors and the audit or-
ganization itself not only should report to 
the highest practicable echelon within their 
government but should be organizationally 
located outside the line-management func-
tion of the entity under audit. 

(b) These auditors should also be suffi-
ciently removed from political pressures to 
ensure that they can conduct their auditing 
objectively and can report their conclusions 
completely without fear of censure. When-
ever feasible they should be under a system 
which will place decisions on compensation, 

training, job tenure, and advancement on a 
merit basis. 

(c) When independent public accountants 
or other independent professionals are en-
gaged to perform work that includes inquir-
ies into compliance with applicable laws and 
regulations, efficiency and economy of oper-
ations, or achievement of program results, 
they should be engaged by someone other 
than the officials responsible for the direc-
tion of the effort being audited. This practice 
removes the pressure that may result if the 
auditor must criticize the performance of 
those by whom he or she was engaged. To re-
move this obstacle to independence, govern-
ments should arrange to have auditors en-
gaged by officials not directly involved in 
operations to be audited. 

[51 FR 41921, Nov. 19, 1986. Redesignated at 65 
FR 65650, Nov. 1, 2000] 

APPENDIX B TO SUBPART B OF PART 
668—APPENDIX I, STANDARDS FOR 
AUDIT OF GOVERNMENTAL ORGANIZA-
TIONS, PROGRAMS, ACTIVITIES, AND 
FUNCTIONS (GAO) 

Qualifications of Independent Auditors Engaged 
by Governmental Organizations 

(a) When outside auditors are engaged for 
assignments requiring the expression of an 
opinion on financial reports of governmental 
organizations, only fully qualified public ac-
countants should be employed. The type of 
qualifications, as stated by the Comptroller 
General, deemed necessary for financial au-
dits of governmental organizations and pro-
grams is quoted below: 

‘‘Such audits shall be conducted * * * by 
independent certified public accountants or 
by independent licensed public accountants, 
licensed on or before December 31, 1970, who 
are certified or licensed by a regulatory au-
thority of a State or other political subdivi-
sion of the United States: Except that inde-
pendent public accountants licensed to prac-
tice by such regulatory authority after De-
cember 31, 1970, and persons who although 
not so certified or licensed, meet, in the 
opinion of the Secretary, standards of edu-
cation and experience representative of the 
highest prescribed by the licensing authori-
ties of the several States which provide for 
the continuing licensing of public account-
ants and which are prescribed by the Sec-
retary in appropriate regulations may per-
form such audits until December 31, 1975; 
Provided, That if the Secretary deems it nec-
essary in the public interest, he may pre-
scribe by regulations higher standard than 
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1 Letter (B–148144, September 15, 1970) from 
the Comptroller General to the heads of Fed-
eral departments and agencies. The reference 
to ‘‘Secretary’’ means the head of the de-
partment or agency. 

those required for the practice of public ac-
countancy by the regulatory authorities of 
the States.’’ 1 

(b) The standards for examination and 
evaluation require consideration of applica-
ble laws and regulations in the auditor’s ex-
amination. The standards for reporting re-
quire a statement in the auditor’s report re-
garding any significant instances of non-
compliance disclosed by his or her examina-
tion and evaluation work. What is to be in-
cluded in this statement requires judgment. 
Significant instances of noncompliance, even 
those not resulting in legal liability to the 
audited entity, should be included. Minor 
procedural noncompliance need not be dis-
closed. 

(c) Although the reporting standard is gen-
erally on an exception basis—that only non-
compliance need be reported—it should be 
recognized that governmental entities often 
want positive statements regarding whether 
or not the auditor’s tests disclosed instances 
of noncompliance. This is particularly true 
in grant programs where authorizing agen-
cies frequently want assurance in the audi-
tor’s report that this matter has been con-
sidered. For such audits, auditors should ob-
tain an understanding with the authorizing 
agency as to the extent to which such posi-
tive comments on compliance are desired. 
When coordinated audits are involved, the 
audit program should specify the extent of 
comments that the auditor is to make re-
garding compliance. 

(d) When noncompliance is reported, the 
auditor should place the findings in proper 
perspective. The extent of instances of non-
compliance should be related to the number 
of cases examined to provide the reader with 
a basis for judging the prevalence of non-
compliance. 

[45 FR 86856, Dec. 31, 1980. Redesignated at 65 
FR 65650, Nov. 1, 2000] 

Subpart C—Student Eligibility 

SOURCE: 60 FR 61810, Dec. 1, 1995, unless 
otherwise noted. 

§ 668.31 Scope. 

This subpart contains rules by which 
a student establishes eligibility for as-
sistance under the title IV, HEA pro-
grams. In order to qualify as an eligible 

student, a student must meet all appli-
cable requirements in this subpart. 

(Authority: 20 U.S.C. 1091) 

§ 668.32 Student eligibility—general. 
A student is eligible to receive title 

IV, HEA program assistance if the stu-
dent— 

(a)(1) (i) Is a regular student enrolled, 
or accepted for enrollment, in an eligi-
ble program at an eligible institution; 

(ii) For purposes of the FFEL and Di-
rect Loan programs, is enrolled for no 
longer than one twelve-month period in 
a course of study necessary for enroll-
ment in an eligible program; or 

(iii) For purposes of the Federal Per-
kins Loan, FWS, FFEL, and Direct 
Loan programs, is enrolled or accepted 
for enrollment as at least a half-time 
student at an eligible institution in a 
program necessary for a professional 
credential or certification from a State 
that is required for employment as a 
teacher in an elementary or secondary 
school in that State; 

(2) For purposes of the FFEL and Di-
rect Loan programs, is at least a half- 
time student; 

(b) Is not enrolled in either an ele-
mentary or secondary school; 

(c)(1) For purposes of the ACG, Na-
tional SMART Grant, and FSEOG pro-
grams, does not have a baccalaureate 
or first professional degree; 

(2) For purposes of the Federal Pell 
Grant Program— 

(i)(A) Does not have a baccalaureate 
or first professional degree; or 

(B) Is enrolled in a postbaccalaureate 
teacher certificate or licensing pro-
gram as described in 34 CFR 690.6(c); 
and 

(ii) Is not incarcerated in a Federal 
or State penal institution; and 

(3) For purposes of the Federal Per-
kins Loan, FFEL, and Direct Loan pro-
grams, is not incarcerated; 

(d) Satisfies the citizenship and resi-
dency requirements contained in 
§ 668.33 and subpart I of this part; 

(e)(1) Has a high school diploma or its 
recognized equivalent; 

(2) Has obtained a passing score spec-
ified by the Secretary on an independ-
ently administered test in accordance 
with subpart J of this part; 

(3) Is enrolled in an eligible institu-
tion that participates in a State 
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‘‘process’’ approved by the Secretary 
under subpart J of this part; or 

(4) Was home-schooled, and either— 
(i) Obtained a secondary school com-

pletion credential for home school 
(other than a high school diploma or 
its recognized equivalent) provided for 
under State law; or 

(ii) If State law does not require a 
home-schooled student to obtain the 
credential described in paragraph 
(e)(4)(i) of this section, has completed a 
secondary school education in a home 
school setting that qualifies as an ex-
emption from compulsory attendance 
requirements under State law; 

(f) Maintains satisfactory progress in 
his or her course of study according to 
the institution’s published standards of 
satisfactory progress that satisfy the 
provisions of § 668.16(e), and, if applica-
ble, the provisions of § 668.34; 

(g) Except as provided in § 668.35— 
(1) Is not in default, and certifies 

that he or she is not in default, on a 
loan made under any title IV, HEA 
loan program; 

(2) Has not obtained loan amounts 
that exceed annual or aggregate loan 
limits made under any title IV, HEA 
loan program; 

(3) Does not have property subject to 
a judgment lien for a debt owed to the 
United States; and 

(4) Is not liable for a grant or Federal 
Perkins loan overpayment. A student 
receives a grant or Federal Perkins 
loan overpayment if the student re-
ceived grant or Federal Perkins loan 
payments that exceeded the amount he 
or she was eligible to receive; or if the 
student withdraws, that exceeded the 
amount he or she was entitled to re-
ceive for non-institutional charges; 

(h) Files a Statement of Educational 
Purpose in accordance with the in-
structions of the Secretary; 

(i) Has a correct social security num-
ber as determined under § 668.36, except 
that this requirement does not apply to 
students who are residents of the Fed-
erated States of Micronesia, Republic 
of the Marshall Islands, or the Republic 
of Palau; 

(j) Satisfies the Selective Service 
registration requirements contained in 
§ 668.37, and, if applicable, satisfies the 
requirements of § 668.38 and § 668.39 in-
volving enrollment in telecommuni-

cation and correspondence courses and 
a study abroad program, respectively; 

(k) Satisfies the program specific re-
quirements contained in— 

(1) 34 CFR 674.9 for the Federal Per-
kins Loan program; 

(2) 34 CFR 675.9 for the FWS program; 
(3) 34 CFR 676.9 for the FSEOG pro-

gram; 
(4) 34 CFR 682.201 for the FFEL pro-

grams; 
(5) 34 CFR 685.200 for the William D. 

Ford Federal Direct Loan programs; 
(6) 34 CFR 690.75 for the Federal Pell 

Grant program; 
(7) 34 CFR 691.75 for the ACG and Na-

tional SMART Grant programs; 
(8) 34 CFR 692.40 for the LEAP pro-

gram; and 
(l) Is not ineligible under § 668.40; and 
(m) In the case of a student who has 

been convicted of, or has pled nolo 
contendere or guilty to, a crime involv-
ing fraud in obtaining title IV, HEA 
program assistance, has completed the 
repayment of such assistance to: 

(1) The Secretary; or 
(2) The holder, in the case of a title 

IV, HEA program loan. 

(Authority: 20 U.S.C. 1091, 28 U.S.C. 3201(e)) 

[60 FR 61810, Dec. 1, 1995, as amended at 63 
FR 40624, July 29, 1998; 64 FR 57358, Oct. 22, 
1999; 64 FR 58291, Oct. 28, 1999; 67 FR 67073, 
Nov. 1, 2002; 71 FR 38002, July 3, 2006; 71 FR 
45696, Aug. 9, 2006] 

§ 668.33 Citizenship and residency re-
quirements. 

(a) Except as provided in paragraphs 
(b) and (c) of this section, to be eligible 
to receive title IV, HEA program as-
sistance, a student must— 

(1) Be a citizen or national of the 
United States; or 

(2) Provide evidence from the U.S. 
Immigration and Naturalization Serv-
ice that he or she— 

(i) Is a permanent resident of the 
United States; or 

(ii) Is in the United States for other 
than a temporary purpose with the in-
tention of becoming a citizen or perma-
nent resident; 

(b)(1) A citizen of the Federated 
States of Micronesia, Republic of the 
Marshall Islands, or the Republic of 
Palau is eligible to receive funds under 
the FWS, FSEOG, and Federal Pell 
Grant programs if the student attends 
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an eligible institution in a State, or a 
public or nonprofit private eligible in-
stitution of higher education in those 
jurisdictions. 

(2) A student who satisfies the re-
quirements of paragraph (a) of this sec-
tion is eligible to receive funds under 
the FWS, FSEOG, and Federal Pell 
Grant programs if the student attends 
a public or nonprofit private eligible 
institution of higher education in the 
Federated States of Micronesia, Repub-
lic of the Marshall Islands, or the Re-
public of Palau. 

(c) Only a student who is a citizen of 
the United States is eligible to receive 
funds under the ACG and National 
SMART Grant programs. 

(d)(1) If a student asserts that he or 
she is a citizen of the United States on 
the Free Application for Federal Stu-
dent Aid (FAFSA), the Secretary at-
tempts to confirm that assertion under 
a data match with the Social Security 
Administration. If the Social Security 
Administration confirms the student’s 
citizenship, the Secretary reports that 
confirmation to the institution and the 
student. 

(2) If the Social Security Administra-
tion does not confirm the student’s 
citizenship assertion under the data 
match with the Secretary, the student 
can establish U.S. citizenship by sub-
mitting documentary evidence of that 
status to the institution. Before deny-
ing title IV, HEA assistance to a stu-
dent for failing to establish citizenship, 
an institution must give a student at 
least 30 days notice to produce evi-
dence of U.S. citizenship. 

(Authority: 20 U.S.C. 1091, 5 U.S.C. 552a) 

[52 FR 45727, Dec. 1, 1987, as amended at 71 
FR 38002, July 3, 2006] 

§ 668.34 Satisfactory progress. 
(a) If a student is enrolled in a pro-

gram of study of more than two aca-
demic years, to be eligible to receive 
title IV, HEA program assistance after 
the second year, in addition to satis-
fying the requirements contained in 
§ 668.32(f), the student must be making 
satisfactory under the provisions of 
paragraphs (b), (c) and (d) of this sec-
tion. 

(b) A student is making satisfactory 
progress if, at the end of the second 

year, the student has a grade point av-
erage of at least a ‘‘C’’ or its equiva-
lent, or has academic standing con-
sistent with the institution’s require-
ments for graduation. 

(c) An institution may find that a 
student is making satisfactory 
progress even though the student does 
not satisfy the requirements in para-
graph (b) of this section, if the institu-
tion determines that the student’s fail-
ure to meet those requirements is 
based upon— 

(1) The death of a relative of the stu-
dent; 

(2) An injury or illness of the stu-
dent; or 

(3) Other special circumstances. 
(d) If a student is not making satis-

factory progress at the end of the sec-
ond year, but at the end of a subse-
quent grading period comes into com-
pliance with the institution’s require-
ments for graduation, the institution 
may consider the student as making 
satisfactory progress beginning with 
the next grading period. 

(e) At a minimum, an institution 
must review a student’s academic 
progress at the end of each year. 

(Authority: 20 U.S.C. 1091(d)) 

§ 668.35 Student debts under the HEA 
and to the U.S. 

(a) A student who is in default on a 
loan made under a title IV, HEA loan 
program may nevertheless be eligible 
to receive title IV, HEA program as-
sistance if the student— 

(1) Repays the loan in full; or 
(2) Except as limited by paragraph (c) 

of this section— 
(i) Makes arrangements, that are sat-

isfactory to the holder of the loan and 
in accordance with the individual title 
IV, HEA loan program regulations, to 
repay the loan balance; and 

(ii) Makes at least six consecutive 
monthly payments under those ar-
rangements. 

(b) A student who is subject to a 
judgment for failure to repay a loan 
made under a title IV, HEA loan pro-
gram may nevertheless be eligible to 
receive title IV, HEA program assist-
ance if the student— 

(1) Repays the debt in full; or 
(2) Except as limited by paragraph (c) 

of this section— 
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(i) Makes repayment arrangements 
that are satisfactory to the holder of 
the debt; and 

(ii) Makes at least six consecutive, 
voluntary monthly payments under 
those arrangements. Voluntary pay-
ments are those payments made di-
rectly by the borrower, and do not in-
clude payments obtained by Federal 
offset, garnishment, or income or asset 
execution. 

(c) A student who reestablishes eligi-
bility under either paragraph (a)(2) of 
this section or paragraph (b)(2) of this 
section may not reestablish eligibility 
again under either of those paragraphs. 

(d) A student who is not in default on 
a loan made under a title IV, HEA loan 
program, but has inadvertently ob-
tained loan funds under a title IV, HEA 
loan program in an amount that ex-
ceeds the annual or aggregate loan lim-
its under that program, may neverthe-
less be eligible to receive title IV, HEA 
program assistance if the student— 

(1) Repays in full the excess loan 
amount; or 

(2) Makes arrangements, satisfactory 
to the holder of the loan, to repay that 
excess loan amount. 

(e) Except as provided in 34 CFR 
668.22(h), a student who receives an 
overpayment under the Federal Per-
kins Loan Program, or under a title IV, 
HEA grant program, may nevertheless 
be eligible to receive title IV, HEA pro-
gram assistance if— 

(1) The student pays the overpay-
ment in full; 

(2) The student makes arrangements 
satisfactory to the holder of the over-
payment debt to pay the overpayment; 

(3) The overpayment amount is less 
than $25 and is neither a remaining bal-
ance nor a result of the application of 
the overaward threshold in 34 CFR 
673.5(d); or 

(4) The overpayment is an amount 
that a student is not required to return 
under the requirements of 
§ 668.22(h)(3)(ii)(B). 

(f) A student who has property sub-
ject to a judgement lien for a debt 
owed to the United States may never-
theless be eligible to receive title IV, 
HEA program assistance if the student- 

(1) Pays the debt in full; or 
(2) Makes arrangements, satisfactory 

to the United States, to pay the debt. 

(g) (1) A student is not liable for a 
Federal Pell Grant overpayment re-
ceived in an award year if the institu-
tion can eliminate that overpayment 
by adjusting subsequent Federal Pell 
Grant payments in that same award 
year. 

(2) A student is not liable for an ACG 
overpayment received in an award year 
if— 

(i) The institution can eliminate that 
overpayment by adjusting subsequent 
title IV, HEA program (other than Fed-
eral Pell Grant, ACG, or National 
SMART Grant) payments in that same 
award year; or 

(ii) The institution cannot eliminate 
the overpayment under paragraph 
(g)(2)(i) of this section but can elimi-
nate that overpayment by adjusting 
subsequent ACG payments in that 
same award year. 

(3) A student is not liable for a Na-
tional SMART Grant overpayment re-
ceived in an award year if— 

(i) The institution can eliminate that 
overpayment by adjusting subsequent 
title IV, HEA program (other than Fed-
eral Pell Grant, ACG, or National 
SMART Grant) payments in that same 
award year; or 

(ii) The institution cannot eliminate 
the overpayment under paragraph 
(g)(3)(i) of this section but can elimi-
nate that overpayment by adjusting 
subsequent National SMART Grant 
payments in that same award year. 

(4) A student is not liable for a 
FSEOG or LEAP overpayment or Fed-
eral Perkins loan overpayment re-
ceived in an award year if the institu-
tion can eliminate that overpayment 
by adjusting subsequent title IV, HEA 
program (other than Federal Pell 
Grant) payments in that same award 
year. 

(h) A student who otherwise is in de-
fault on a loan made under a title IV, 
HEA loan program, or who otherwise 
owes an overpayment on a title IV, 
HEA program grant or Federal Perkins 
loan, is not considered to be in default 
or owe an overpayment if the student— 

(1) Obtains a judicial determination 
that the debt has been discharged or is 
dischargeable in bankruptcy; or 

(2) Demonstrates to the satisfaction 
of the holder of the debt that— 
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(i) When the student filed the peti-
tion for bankruptcy relief, the loan, or 
demand for the payment of the over-
payment, had been outstanding for the 
period required under 11 U.S.C. 
523(a)(8)(A), exclusive of applicable sus-
pensions of the repayment period for 
either debt of the kind defined in 34 
CFR 682.402(m); and 

(ii) The debt otherwise qualifies for 
discharge under applicable bankruptcy 
law; and 

(i) In the case of a student who has 
been convicted of, or has pled nolo 
contendere or guilty to a crime involv-
ing fraud in obtaining title IV, HEA 
program assistance, has completed the 
repayment of such assistance to: 

(1) The Secretary; or 
(2) The holder, in the case of a title 

IV, HEA program loan. 

(Authority: 20 U.S.C. 1091 and 11 U.S.C. 523 
and 525) 

[60 FR 61810, Dec. 1, 1995, as amended at 65 
FR 38729, June 22, 2000; 67 FR 67073, Nov. 1, 
2002; 71 FR 38003, July 3, 2006; 71 FR 45696, 
Aug. 9, 2006; 71 FR 64397, Nov. 1, 2006] 

§ 668.36 Social security number. 
(a)(1) Except for residents of the Fed-

erated States of Micronesia, the Repub-
lic of the Marshall Islands, and the Re-
public of Palau, the Secretary at-
tempts to confirm the social security 
number a student provides on the Free 
Application for Federal Student Aid 
(FAFSA) under a data match with the 
Social Security Administration. If the 
Social Security Administration con-
firms that number, the Secretary noti-
fies the institution and the student of 
that confirmation. 

(2) If the student’s verified social se-
curity number is the same number as 
the one he or she provided on the 
FAFSA, and the institution has no rea-
son to believe that the verified social 
security number is inaccurate, the in-
stitution may consider the number to 
be accurate. 

(3) If the Social Security Administra-
tion does not verify the student’s so-
cial security number on the FAFSA, or 
the institution has reason to believe 
that the verified social security num-
ber is inaccurate, the student can pro-
vide evidence to the institution, such 
as the student’s social security card, 
indicating the accuracy of the stu-

dent’s social security number. An insti-
tution must give a student at least 30 
days, or until the end of the award 
year, whichever is later, to produce 
that evidence. 

(4) An institution may not deny, re-
duce, delay, or terminate a student’s 
eligibility for assistance under the 
title IV, HEA programs because 
verification of that student’s social se-
curity number is pending. 

(b)(1) An institution may not dis-
burse any title IV, HEA program funds 
to a student until the institution is 
satisfied that the student’s reported so-
cial security number is accurate. 

(2) The institution shall ensure that 
the Secretary is notified of the stu-
dent’s accurate social security number 
if the student demonstrates the accu-
racy of a social security number that is 
not the number the student included 
on the FAFSA. 

(c) If the Secretary determines that 
the social security number provided to 
an institution by a student is incor-
rect, and that student has not provided 
evidence under paragraph (a)(3) of this 
section indicating the accuracy of the 
social security number, and a loan has 
been guaranteed for the student under 
the FFEL program, the institution 
shall notify and instruct the lender and 
guaranty agency making and guaran-
teeing the loan, respectively, to cease 
further disbursements of the loan, 
until the Secretary or the institution 
determines that the social security 
number provided by the student is cor-
rect, but the guaranty may not be 
voided or otherwise nullified before the 
date that the lender and the guaranty 
agency receive the notice. 

(d) Nothing in this section permits 
the Secretary to take any compliance, 
disallowance, penalty or other regu-
latory action against— 

(1) Any institution of higher edu-
cation with respect to any error in a 
social security number, unless the 
error was the result of fraud on the 
part of the institution; or 

(2) Any student with respect to any 
error in a social security number, un-
less the error was the result of fraud on 
the part of the student. 

(Authority: 20 U.S.C. 1091) 
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§ 668.37 Selective Service registration. 
(a)(1) To be eligible to receive title 

IV, HEA program funds, a male student 
who is subject to registration with the 
Selective Service must register with 
the Selective Service. 

(2) A male student does not have to 
register with the Selective Service if 
the student— 

(i) Is below the age of 18, or was born 
before January 1, 1960; 

(ii) Is enrolled in an officer procure-
ment program the curriculum of which 
has been approved by the Secretary of 
Defense at the following institutions: 

(A) The Citadel, Charleston, South 
Carolina; 

(B) North Georgia College, 
Dahlonega, Georgia; 

(C) Norwich University, Northfield, 
Vermont; or 

(D) Virginia Military Institute, Lex-
ington, Virginia; or 

(iii) Is a commissioned officer of the 
Public Health Service or a member of 
the Reserve of the Public Health Serv-
ice who is on active duty as provided in 
section 6(a)(2) of the Military Selective 
Service Act. 

(b)(1) When the Secretary processes a 
male student’s FAFSA, the Secretary 
determines whether the student is reg-
istered with the Selective Service 
under a data match with the Selective 
Service. 

(2) Under the data match, Selective 
Service reports to the Secretary 
whether its records indicate that the 
student is registered, and the Sec-
retary reports the results of the data 
match to the student and the institu-
tion the student is attending. 

(c)(1) If the Selective Service does 
not confirm through the data match, 
that the student is registered, the stu-
dent can establish that he— 

(i) Is registered; 
(ii) Is not, or was not required to be, 

registered; 
(iii) Has registered since the submis-

sion of the FAFSA; or 
(iv) Meets the conditions of para-

graph (d) of this section. 
(2) An institution must give a stu-

dent at least 30 days, or until the end 
of the award year, whichever is later, 
to provide evidence to establish the 
condition described in paragraph (c)(1) 
of this section. 

(d) An institution may determine 
that a student, who was required to, 
but did not register with the Selective 
Service, is not ineligible to receive 
title IV, HEA assistance for that rea-
son, if the student can demonstrate by 
submitting clear and unambiguous evi-
dence to the institution that— 

(1) He was unable to present himself 
for registration for reasons beyond his 
control such as hospitalization, incar-
ceration, or institutionalization; or 

(2) He is over 26 and when he was be-
tween 18 and 26 and required to reg-
ister— 

(i) He did not knowingly and willfully 
fail to register with the Selective Serv-
ice; or 

(ii) He served as a member of one of 
the U.S. Armed Forces on active duty 
and received a DD Form 214, ‘‘Certifi-
cate of Release or Discharge from Ac-
tive Duty,’’ showing military service 
with other than the reserve forces and 
National Guard. 

(e) For purposes of paragraph (d)(2)(i) 
of this section, an institution may con-
sider that a student did not knowingly 
and willfully fail to register with the 
Selective Service only if— 

(1) The student submits to the insti-
tution an advisory opinion from the 
Selective Service System that does not 
dispute the student’s claim that he did 
not knowingly and willfully fail to reg-
ister; and 

(2) The institution does not have 
uncontroverted evidence that the stu-
dent knowingly and willfully failed to 
register. 

(f)(1) A student who is required to 
register with the Selective Service and 
has been denied title IV, HEA program 
assistance because he has not proven to 
the institution that he has registered 
with Selective Service may seek a 
hearing from the Secretary by filing a 
request in writing with the Secretary. 
The student must submit with that re-
quest— 

(i) A statement that he is in compli-
ance with registration requirements; 

(ii) A concise statement of the rea-
sons why he has not been able to prove 
that he is in compliance with those re-
quirements; and 

(iii) Copies of all material that he 
has already supplied to the institution 
to verify his compliance. 
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(2) The Secretary provides an oppor-
tunity for a hearing to a student who— 

(i) Asserts that he is in compliance 
with registration requirements; and 

(ii) Files a written request for a hear-
ing in accordance with paragraph (f)(1) 
of this section within the award year 
for which he was denied title IV, HEA 
program assistance or within 30 days 
following the end of the payment pe-
riod, whichever is later. 

(3) An official designated by the Sec-
retary shall conduct any hearing held 
under paragraph (f)(2) of this section. 
The sole purpose of this hearing is the 
determination of compliance with reg-
istration requirements. At this hear-
ing, the student retains the burden of 
proving compliance, by credible evi-
dence, with the requirements of the 
Military Selective Service Act. The 
designated official shall not consider 
challenges based on constitutional or 
other grounds to the requirements that 
a student state and verify, if required, 
compliance with registration require-
ments, or to those registration require-
ments themselves. 

(g) Any determination of compliance 
made under this section is final unless 
reopened by the Secretary and revised 
on the basis of additional evidence. 

(h) Any determination of compliance 
made under this section is binding only 
for purposes of determining eligibility 
for title IV, HEA program assistance. 

(Authority: 20 U.S.C. 1091 and 50 App. 462) 

[60 FR 61812, Dec. 1. 1995, as amended at 61 
FR 3776, Feb. 1, 1996] 

§ 668.38 Enrollment in telecommuni-
cations and correspondence 
courses. 

(a) If a student is enrolled in cor-
respondence courses, the student is eli-
gible to receive title IV, HEA program 
assistance only if the correspondence 
courses are part of a program that 
leads to an associate, bachelor’s, or 
graduate degree. 

(b)(1) For purposes of this section, a 
student enrolled in a telecommuni-
cations course at an institution of 
higher education is not enrolled in a 
correspondence course. 

(2) For purposes of paragraph (b)(1) of 
this section, an institution of higher 
education is one that is not an insti-
tute or school described in section 

3(3)(C) of the Carl D. Perkins Voca-
tional and Applied Technology Act of 
1995. 

(Authority: 20 U.S.C. 1091) 

[60 FR 61810, Dec. 1, 1995, as amended at 64 
FR 57358, Oct. 22, 1999; 71 FR 45696, Aug. 9, 
2006] 

§ 668.39 Study abroad programs. 

A student enrolled in a program of 
study abroad is eligible to receive title 
IV, HEA program assistance if— 

(a) The student remains enrolled as a 
regular student in an eligible program 
at an eligible institution during his or 
her program of study abroad; and 

(b) The eligible institution approves 
the program of study abroad for aca-
demic credit. However, the study 
abroad program need not be required as 
part of the student’s eligible degree 
program. 

(Authority: 20 U.S.C. 1091(o)) 

§ 668.40 Conviction for possession or 
sale of illegal drugs. 

(a)(1) A student is ineligible to re-
ceive title IV, HEA program funds, for 
the period described in paragraph (b) of 
this section, if the student has been 
convicted of an offense under any Fed-
eral or State law involving the posses-
sion or sale of illegal drugs for conduct 
that occurred during a period of enroll-
ment for which the student was receiv-
ing title IV, HEA program funds. How-
ever, the student may regain eligibility 
before that time period expires under 
the conditions described in paragraph 
(c) of this section. 

(2) For purposes of this section, a 
conviction means only a conviction 
that is on a student’s record. A convic-
tion that was reversed, set aside, or re-
moved from the student’s record is not 
relevant for purposes of this section, 
nor is a determination or adjudication 
arising out of a juvenile proceeding. 

(3) For purposes of this section, an il-
legal drug is a controlled substance as 
defined by section 102(6) of the Con-
trolled Substances Act (21 U.S.C. 
801(6)), and does not include alcohol or 
tobacco. 

(b)(1) Possession. Except as provided 
in paragraph (c) of this section, if a 
student has been convicted— 
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(i) Only one time for possession of il-
legal drugs, the student is ineligible to 
receive title IV, HEA program funds for 
one year after the date of conviction; 

(ii) Two times for possession of ille-
gal drugs, the student is ineligible to 
receive title IV, HEA program funds for 
two years after the date of the second 
conviction; or 

(iii) Three or more times for posses-
sion of illegal drugs, the student is in-
eligible to receive title IV, HEA pro-
gram funds for an indefinite period 
after the date of the third conviction. 

(2) Sale. Except as provided in para-
graph (c) of this section, if a student 
has been convicted— 

(i) Only one time for sale of illegal 
drugs, the student is ineligible to re-
ceive title IV, HEA program funds for 
two years after the date of conviction; 
or 

(ii) Two or more times for sale of ille-
gal drugs, the student is ineligible to 
receive Title IV, HEA program funds 
for an indefinite period after the date 
of the second conviction. 

(c) If a student successfully com-
pletes a drug rehabilitation program 
described in paragraph (d) of this sec-
tion after the student’s most recent 
drug conviction, the student regains 
eligibility on the date the student suc-
cessfully completes the program. 

(d) A drug rehabilitation program re-
ferred to in paragraph (c) of this sec-
tion is one which— 

(1) Includes at least two unannounced 
drug tests; and 

(2)(i) Has received or is qualified to 
receive funds directly or indirectly 
under a Federal, State, or local govern-
ment program; 

(ii) Is administered or recognized by 
a Federal, State, or local government 
agency or court; 

(iii) Has received or is qualified to re-
ceive payment directly or indirectly 
from a Federally- or State-licensed in-
surance company; or 

(iv) Is administered or recognized by 
a Federally- or State-licensed hospital, 
health clinic or medical doctor. 

(Authority: 20 U.S.C. 1091(r)) 

[64 FR 57358, Oct. 22, 1999, as amended at 71 
FR 45696, Aug. 9, 2006] 

Subpart D—Institutional and Finan-
cial Assistance Information for 
Students 

SOURCE: 51 FR 43323, Dec. 1, 1986, unless 
otherwise noted. 

§ 668.41 Reporting and disclosure of 
information. 

(a) Definitions. The following defini-
tions apply to this subpart: 

Athletically related student aid means 
any scholarship, grant, or other form 
of financial assistance, offered by an 
institution, the terms of which require 
the recipient to participate in a pro-
gram of intercollegiate athletics at the 
institution. Other student aid, of which 
a student-athlete simply happens to be 
the recipient, is not athletically re-
lated student aid. 

Certificate or degree-seeking student 
means a student enrolled in a course of 
credit who is recognized by the institu-
tion as seeking a degree or certificate. 

First-time undergraduate student 
means an entering undergraduate who 
has never attended any institution of 
higher education. It includes a student 
enrolled in the fall term who attended 
a postsecondary institution for the 
first time in the prior summer term, 
and a student who entered with ad-
vanced standing (college credit earned 
before graduation from high school). 

Normal time is the amount of time 
necessary for a student to complete all 
requirements for a degree or certificate 
according to the institution’s catalog. 
This is typically four years for a bach-
elor’s degree in a standard term-based 
institution, two years for an associate 
degree in a standard term-based insti-
tution, and the various scheduled times 
for certificate programs. 

Notice means a notification of the 
availability of information an institu-
tion is required by this subpart to dis-
close, provided to an individual on a 
one-to-one basis through an appro-
priate mailing or publication, includ-
ing direct mailing through the U.S. 
Postal Service, campus mail, or elec-
tronic mail. Posting on an Internet 
website or an Intranet website does not 
constitute a notice. 

Official fall reporting date means that 
date (in the fall) on which an institu-
tion must report fall enrollment data 
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to either the State, its board of trust-
ees or governing board, or some other 
external governing body. 

Prospective employee means an indi-
vidual who has contacted an eligible 
institution for the purpose of request-
ing information concerning employ-
ment with that institution. 

Prospective student means an indi-
vidual who has contacted an eligible 
institution requesting information con-
cerning admission to that institution. 

Undergraduate students, for purposes 
of §§ 668.45 and 668.48 only, means stu-
dents enrolled in a bachelor’s degree 
program, an associate degree program, 
or a vocational or technical program 
below the baccalaureate. 

(b) Disclosure through Internet or 
Intranet websites. Subject to paragraphs 
(c)(2), (e)(2) through (4), or (g)(1)(ii) of 
this section, as appropriate, an institu-
tion may satisfy any requirement to 
disclose information under paragraph 
(d), (e), or (g) of this section for— 

(1) Enrolled students or current em-
ployees by posting the information on 
an Internet website or an Intranet 
website that is reasonably accessible to 
the individuals to whom the informa-
tion must be disclosed; and 

(2) Prospective students or prospec-
tive employees by posting the informa-
tion on an Internet website. 

(c) Notice to enrolled students. (1) An 
institution annually must distribute to 
all enrolled students a notice of the 
availability of the information re-
quired to be disclosed pursuant to para-
graphs (d), (e), and (g) of this section, 
and pursuant to 34 CFR 99.7 (§ 99.7 sets 
forth the notification requirements of 
the Family Educational Rights and 
Privacy Act of 1974). The notice must 
list and briefly describe the informa-
tion and tell the student how to obtain 
the information. 

(2) An institution that discloses in-
formation to enrolled students as re-
quired under paragraph (d), (e), or (g) of 
this section by posting the information 
on an Internet website or an Intranet 
website must include in the notice de-
scribed in paragraph (c)(1) of this sec-
tion— 

(i) The exact electronic address at 
which the information is posted; and 

(ii) A statement that the institution 
will provide a paper copy of the infor-
mation on request. 

(d) General disclosures for enrolled or 
prospective students. An institution 
must make available to any enrolled 
student or prospective student, on re-
quest, through appropriate publica-
tions, mailings or electronic media, in-
formation concerning— 

(1) Financial assistance available to 
students enrolled in the institution 
(pursuant to § 668.42); 

(2) The institution (pursuant to 
§ 668.43); and 

(3) The institution’s completion or 
graduation rate and, if applicable, its 
transfer-out rate (pursuant to § 668.45). 
In the case of a request from a prospec-
tive student, the information must be 
made available prior to the student’s 
enrolling or entering into any financial 
obligation with the institution. 

(e) Annual security report—(1) Enrolled 
students and current employees—annual 
security report. By October 1 of each 
year, an institution must distribute, to 
all enrolled students and current em-
ployees, its annual security report de-
scribed in § 668.46(b), through appro-
priate publications and mailings, in-
cluding— 

(i) Direct mailing to each individual 
through the U.S. Postal Service, cam-
pus mail, or electronic mail; 

(ii) A publication or publications pro-
vided directly to each individual; or 

(iii) Posting on an Internet website 
or an Intranet website, subject to para-
graphs (e)(2) and (3) of this section. 

(2) Enrolled students—annual security 
report. If an institution chooses to dis-
tribute its annual security report to 
enrolled students by posting the disclo-
sure on an Internet website or an 
Intranet website, the institution must 
comply with the requirements of para-
graph (c)(2) of this section. 

(3) Current employees—annual security 
report. If an institution chooses to dis-
tribute its annual security report to 
current employees by posting the dis-
closure on an Internet website or an 
Intranet website, the institution must, 
by October 1 of each year, distribute to 
all current employees a notice that in-
cludes a statement of the report’s 
availability, the exact electronic ad-
dress at which the report is posted, a 
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brief description of the report’s con-
tents, and a statement that the institu-
tion will provide a paper copy of the re-
port upon request. 

(4) Prospective students and prospective 
employees—annual security report. The 
institution must provide a notice to 
prospective students and prospective 
employees that includes a statement of 
the report’s availability, a description 
of its contents, and an opportunity to 
request a copy. An institution must 
provide its annual security report, 
upon request, to a prospective student 
or prospective employee. If the institu-
tion chooses to provide its annual secu-
rity report to prospective students and 
prospective employees by posting the 
disclosure on an Internet website, the 
notice described in this paragraph 
must include the exact electronic ad-
dress at which the report is posted, a 
brief description of the report, and a 
statement that the institution will 
provide a paper copy of the report upon 
request. 

(5) Submission to the Secretary—annual 
security report. Each year, by the date 
and in a form specified by the Sec-
retary, an institution must submit the 
statistics required by § 668.46(c) to the 
Secretary. 

(f) Prospective student-athletes and 
their parents, high school coach and guid-
ance counselor—report on completion or 
graduation rates for student-athletes. 
(1)(i) Except under the circumstances 
described in paragraph (f)(1)(ii) of this 
section, when an institution offers a 
prospective student-athlete athlet-
ically related student aid, it must pro-
vide to the prospective student-athlete, 
and his or her parents, high school 
coach, and guidance counselor, the re-
port produced pursuant to § 668.48(a). 

(ii) An institution’s responsibility 
under paragraph (f)(1)(i) of this section 
with reference to a prospective student 
athlete’s high school coach and guid-
ance counselor is satisfied if— 

(A) The institution is a member of a 
national collegiate athletic associa-
tion; 

(B) The association compiles data on 
behalf of its member institutions, 
which data the Secretary determines 
are substantially comparable to those 
required by § 668.48(a); and 

(C) The association distributes the 
compilation to all secondary schools in 
the United States. 

(2) By July 1 of each year, an institu-
tion must submit to the Secretary the 
report produced pursuant to § 668.48. 

(g) Enrolled students, prospective stu-
dents, and the public—report on athletic 
program participation rates and financial 
support data. (1)(i) An institution of 
higher education subject to § 668.47 
must, not later than October 15 of each 
year, make available on request to en-
rolled students, prospective students, 
and the public, the report produced 
pursuant to § 668.47(c). The institution 
must make the report easily accessible 
to students, prospective students, and 
the public and must provide the report 
promptly to anyone who requests it. 

(ii) The institution must provide no-
tice to all enrolled students, pursuant 
to paragraph (c)(1) of this section, and 
prospective students of their right to 
request the report described in para-
graph (g)(1) of this section. If the insti-
tution chooses to make the report 
available by posting the disclosure on 
an Internet website or an Intranet 
website, it must provide in the notice 
the exact electronic address at which 
the report is posted, a brief description 
of the report, and a statement that the 
institution will provide a paper copy of 
the report on request. For prospective 
students, the institution may not use 
an Intranet website for this purpose. 

(2) An institution must submit the 
report described in paragraph (g)(1)(i) 
of this section to the Secretary within 
15 days of making it available to stu-
dents, prospective students, and the 
public. 

(Approved by the Office of Management and 
Budget under control number 1845–0004 and 
1845–0010) 

(Authority: 20 U.S.C. 1092) 

[64 FR 59066, Nov. 1, 1999] 

§ 668.42 Financial assistance informa-
tion. 

(a)(1) Information on financial assist-
ance that the institution must publish 
and make readily available to current 
and prospective student’s under this 
subpart includes, but is not limited to, 
a description of all the Federal, State, 
local, private and institutional student 
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financial assistance programs available 
to students who enroll at that institu-
tion. 

(2) These programs include both 
need-based and non-need-based pro-
grams. 

(3) The institution may describe its 
own financial assistance programs by 
listing them in general categories. 

(b) For each program referred to in 
paragraph (a) of this section, the infor-
mation provided by the institution 
must describe— 

(1) The procedures and forms by 
which students apply for assistance; 

(2) The student eligibility require-
ments; 

(3) The criteria for selecting recipi-
ents from the group of eligible appli-
cants; and 

(4) The criteria for determining the 
amount of a student’s award. 

(c) The institution shall describe the 
rights and responsibilities of students 
receiving financial assistance and, spe-
cifically, assistance under the title IV, 
HEA programs. This description must 
include specific information regard-
ing— 

(1) Criteria for continued student eli-
gibility under each program; 

(2)(i) Standards which the student 
must maintain in order to be consid-
ered to be making satisfactory progress 
in his or her course of study for the 
purpose of receiving financial assist-
ance; and 

(ii) Criteria by which the student 
who has failed to maintain satisfactory 
progress may re-establish his or her 
eligibility for financial assistance; 

(3) The method by which financial as-
sistance disbursements will be made to 
the students and the frequency of those 
disbursements; 

(4) The terms of any loan received by 
a student as part of the student’s finan-
cial assistance package, a sample loan 
repayment schedule for sample loans 
and the necessity for repaying loans; 

(5) The general conditions and terms 
applicable to any employment provided 
to a student as part of the student’s fi-
nancial assistance package; 

(6) The institution shall provide and 
collect exit counseling information as 
required by 34 CFR 674.42 for borrowers 
under the Federal Perkins Loan Pro-
gram, by 34 CFR 685.304 for borrowers 

under the William D. Ford Federal Di-
rect Student Loan Program, and by 34 
CFR 682.604 for borrowers under the 
Federal Stafford Loan Program; and 

(7) The terms and conditions under 
which students receiving Federal Fam-
ily Education Loan or William D. Ford 
Federal Direct Loan assistance may 
obtain deferral of the repayment of the 
principal and interest of the loan for— 

(i) Service under the Peace Corps Act 
(22 U.S.C. 2501); 

(ii) Service under the Domestic Vol-
unteer Service Act of 1973 (42 U.S.C. 
4951); or 

(iii) Comparable service as a volun-
teer for a tax-exempt organization of 
demonstrated effectiveness in the field 
of community service. 

(Approved by the Office of Management and 
Budget under control number 1845–0022) 

(Authority: 20 U.S.C. 1092) 

[51 FR 43323, Dec. 1, 1986. Redesignated and 
amended at 64 FR 59067, Nov. 1, 1999] 

§ 668.43 Institutional information. 

(a) Institutional information that the 
institution must make readily avail-
able upon request to enrolled and pro-
spective students under this subpart 
includes, but is not limited to— 

(1) The cost of attending the institu-
tion, including— 

(i) Tuition and fees charged to full- 
time and part-time students; 

(ii) Estimates of costs for necessary 
books and supplies; 

(iii) Estimates of typical charges for 
room and board; 

(iv) Estimates of transportation costs 
for students; and 

(v) Any additional cost of a program 
in which a student is enrolled or ex-
presses a specific interest; 

(2) Any refund policy with which the 
institution is required to comply for 
the return of unearned tuition and fees 
or other refundable portions of costs 
paid to the institution; 

(3) The requirements and procedures 
for officially withdrawing from the in-
stitution; 

(4) A summary of the requirements 
under § 668.22 for the return of title IV 
grant or loan assistance; 

(5) The academic program of the in-
stitution, including— 
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(i) The current degree programs and 
other educational and training pro-
grams; 

(ii) The instructional, laboratory, 
and other physical facilities which re-
late to the academic program; and 

(iii) The institution’s faculty and 
other instructional personnel; 

(6) The names of associations, agen-
cies or governmental bodies that ac-
credit, approve, or license the institu-
tion and its programs and the proce-
dures by which documents describing 
that activity may be reviewed under 
paragraph (b) of this section; 

(7) A description of any special facili-
ties and services available to disabled 
students; 

(8) The titles of persons designated 
under § 668.44 and information regard-
ing how and where those persons may 
be contacted; and 

(9) A statement that a student’s en-
rollment in a program of study abroad 
approved for credit by the home insti-
tution may be considered enrollment 
at the home institution for the purpose 
of applying for assistance under the 
title IV, HEA programs. 

(b) The institution must make avail-
able for review to any enrolled or pro-
spective student, upon request, a copy 
of the documents describing the insti-
tution’s accreditation, approval or li-
censing. 

(Approved by the Office of Management and 
Budget under control number 1845–0022) 

Authority: 20 U.S.C. 1092) 

[64 FR 59068, Nov. 1, 1999] 

§ 668.44 Availability of employees for 
information dissemination pur-
poses. 

(a) Availability. (1) Except as provided 
in paragraph (b) of this section each in-
stitution shall designate an employee 
or group of employees who shall be 
available on a full-time basis to assist 
enrolled or prospective students in ob-
taining the information specified in 
§§ 668.42, 668.43, 668.45 and 668.46. 

(2) If the institution designates one 
person, that person shall be available, 
upon reasonable notice, to any enrolled 
or prospective student throughout the 
normal administrative working hours 
of that institution. 

(3) If more than one person is des-
ignated, their combined work schedules 
must be arranged so that at least one 
of them is available, upon reasonable 
notice, throughout the normal admin-
istrative working hours of that institu-
tion. 

(b) Waiver. (1) the Secretary may 
waive the requirement that the em-
ployee or group of employees des-
ignated under paragraph (a) of this sec-
tion be available on a full-time basis if 
the institution’s total enrollment, or 
the portion of the enrollment partici-
pating in the title IV, HEA programs, 
is too small to necessitate an employee 
or group of employees being available 
on a full-time basis. 

(2) In determining whether an insti-
tution’s total enrollment or the num-
ber of title IV, HEA program recipients 
is too small, the Secretary considers 
whether there will be an insufficient 
demand for information dissemination 
services among its enrolled or prospec-
tive students to necessitate the full- 
time availability of an employee or 
group of employees. 

(3) To receive a waiver, the institu-
tion shall apply to the Secretary at the 
time and in the manner prescribed by 
the Secretary. 

(c) The granting of a waiver under 
paragraph (b) of this section does not 
exempt an institution from designating 
a specific employee or group of employ-
ees to carry out on a part-time basis 
the information dissemination require-
ments. 

(Authority: 20 U.S.C. 1092) 

[51 FR 43323, Dec. 1, 1986. Redesignated at 64 
FR 59067, Nov. 1, 1999, as amended at 69 FR 
12276, Mar. 16, 2004] 

§ 668.45 Information on completion or 
graduation rates. 

(a)(1) An institution annually must 
prepare the completion or graduation 
rate of its certificate- or degree-seek-
ing, full-time undergraduate students, 
as provided in paragraph (b) of this sec-
tion. 

(2) An institution that determines 
that its mission includes providing sub-
stantial preparation for students to en-
roll in another eligible institution 
must prepare the transfer-out rate of 
its certificate- or degree-seeking, full- 
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time undergraduate students, as pro-
vided in paragraph (c) of this section. 

(3)(i) An institution that offers a pre-
dominant number of its programs 
based on semesters, trimesters, or 
quarters must base its completion or 
graduation rate and, if applicable, 
transfer-out rate calculations, on the 
cohort of first-time, certificate- or de-
gree-seeking, full-time undergraduate 
students who enter the institution dur-
ing the fall term of each year. 

(ii) An institution not covered by the 
provisions of paragraph (a)(3)(i) of this 
section must base its completion or 
graduation rate and, if applicable, 
transfer-out rate calculations, on the 
group of certificate- or degree-seeking, 
full-time undergraduate students who 
enter the institution between Sep-
tember 1 of one year and August 31 of 
the following year. 

(iii) For purposes of the completion 
or graduation rate and, if applicable, 
transfer-out rate calculations required 
in paragraph (a) of this section, an in-
stitution must count as entering stu-
dents only first-time undergraduate 
students, as defined in § 668.41(a). 

(4)(i) An institution covered by the 
provisions of paragraph (a)(3)(i) of this 
section must count as an entering stu-
dent a first-time undergraduate stu-
dent who is enrolled as of October 15, 
the end of the institution’s drop-add 
period, or another official reporting 
date as defined in § 668.41(a). 

(ii) An institution covered by para-
graph (a)(3)(ii) of this section must 
count as an entering student a first- 
time undergraduate student who is en-
rolled for at least— 

(A) 15 days, in a program of up to, 
and including, one year in length; or 

(B) 30 days, in a program of greater 
than one year in length. 

(5) An institution must make avail-
able its completion or graduation rate 
and, if applicable, transfer-out rate, no 
later than the July 1 immediately fol-
lowing the 12-month period ending Au-
gust 31 during which 150% of the nor-
mal time for completion or graduation 
has elapsed for all of the students in 
the group on which the institution 
bases its completion or graduation rate 
and, if applicable, transfer-out rate cal-
culations. 

(b) In calculating the completion or 
graduation rate under paragraph (a)(1) 
of this section, an institution must 
count as completed or graduated— 

(1) Students who have completed or 
graduated by the end of the 12-month 
period ending August 31 during which 
150% of the normal time for completion 
or graduation from their program has 
lapsed; and 

(2) Students who have completed a 
program described in § 668.8(b)(1)(ii), or 
an equivalent program, by the end of 
the 12-month period ending August 31 
during which 150% of normal time for 
completion from that program has 
lapsed. 

(c) In calculating the transfer-out 
rate under paragraph (a)(2) of this sec-
tion, an institution must count as 
transfers-out students who by the end 
of the 12-month period ending August 
31 during which 150% of the normal 
time for completion or graduation 
from the program in which they were 
enrolled has lapsed, have not com-
pleted or graduated but have subse-
quently enrolled in any program of an 
eligible institution for which its pro-
gram provided substantial preparation. 

(d) For the purpose of calculating a 
completion or graduation rate and a 
transfer-out rate, an institution may 
exclude students who— 

(1) Have left school to serve in the 
Armed Forces; 

(2) Have left school to serve on offi-
cial church missions; 

(3) Have left school to serve with a 
foreign aid service of the Federal Gov-
ernment, such as the Peace Corps; 

(4) Are totally and permanently dis-
abled; or 

(5) Are deceased. 
(e)(1) The Secretary grants a waiver 

of the requirements of this section to 
any institution that is a member of an 
athletic association or conference that 
has voluntarily published completion 
or graduation rate data, or has agreed 
to publish data, that the Secretary de-
termines are substantially comparable 
to the data required by this section. 

(2) An institution that receives a 
waiver of the requirements of this sec-
tion must still comply with the re-
quirements of § 668.41(d)(3) and (f). 
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(3) An institution, or athletic asso-
ciation or conference applying on be-
half of an institution, that seeks a 
waiver under paragraph (e)(1) of this 
section must submit a written applica-
tion to the Secretary that explains 
why it believes the data the athletic 
association or conference publishes are 
accurate and substantially comparable 
to the information required by this sec-
tion. 

(f) In addition to calculating the 
completion or graduation rate required 
by paragraph (a)(1) of this section, an 
institution may, but is not required 
to— 

(1) Calculate a completion or gradua-
tion rate for students who transfer into 
the institution; 

(2) Calculate a completion or gradua-
tion rate and transfer-out rate for stu-
dents described in paragraphs (d)(1) 
through (4) of this section; and 

(3) Calculate a transfer-out rate as 
specified in paragraph (c) of this sec-
tion, if the institution determines that 
its mission does not include providing 
substantial preparation for its students 
to enroll in another eligible institu-
tion. 

(Approved by the Office of Management and 
Budget under control number 1845–0004) 

(Authority: 20 U.S.C. 1092) 

[64 FR 59068, Nov. 1, 1999] 

§ 668.46 Institutional security policies 
and crime statistics. 

(a) Additional definitions that apply to 
this section. 

Business day: Monday through Fri-
day, excluding any day when the insti-
tution is closed. 

Campus: (1) Any building or property 
owned or controlled by an institution 
within the same reasonably contiguous 
geographic area and used by the insti-
tution in direct support of, or in a 
manner related to, the institution’s 
educational purposes, including resi-
dence halls; and 

(2) Any building or property that is 
within or reasonably contiguous to the 
area identified in paragraph (1) of this 
definition, that is owned by the insti-
tution but controlled by another per-
son, is frequently used by students, and 
supports institutional purposes (such 
as a food or other retail vendor). 

Campus security authority: (1) A cam-
pus police department or a campus se-
curity department of an institution. 

(2) Any individual or individuals who 
have responsibility for campus security 
but who do not constitute a campus po-
lice department or a campus security 
department under paragraph (1) of this 
definition, such as an individual who is 
responsible for monitoring entrance 
into institutional property. 

(3) Any individual or organization 
specified in an institution’s statement 
of campus security policy as an indi-
vidual or organization to which stu-
dents and employees should report 
criminal offenses. 

(4) An official of an institution who 
has significant responsibility for stu-
dent and campus activities, including, 
but not limited to, student housing, 
student discipline, and campus judicial 
proceedings. If such an official is a pas-
toral or professional counselor as de-
fined below, the official is not consid-
ered a campus security authority when 
acting as a pastoral or professional 
counselor. 

Noncampus building or property: (1) 
Any building or property owned or con-
trolled by a student organization that 
is officially recognized by the institu-
tion; or 

(2) Any building or property owned or 
controlled by an institution that is 
used in direct support of, or in relation 
to, the institution’s educational pur-
poses, is frequently used by students, 
and is not within the same reasonably 
contiguous geographic area of the in-
stitution. 

Pastoral counselor: A person who is as-
sociated with a religious order or de-
nomination, is recognized by that reli-
gious order or denomination as some-
one who provides confidential coun-
seling, and is functioning within the 
scope of that recognition as a pastoral 
counselor. 

Professional counselor: A person whose 
official responsibilities include pro-
viding mental health counseling to 
members of the institution’s commu-
nity and who is functioning within the 
scope of his or her license or certifi-
cation. 

Public property: All public property, 
including thoroughfares, streets, side-
walks, and parking facilities, that is 
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within the campus, or immediately ad-
jacent to and accessible from the cam-
pus. 

Referred for campus disciplinary action: 
The referral of any person to any cam-
pus official who initiates a disciplinary 
action of which a record is kept and 
which may result in the imposition of 
a sanction. 

(b) Annual security report. An institu-
tion must prepare an annual security 
report that contains, at a minimum, 
the following information: 

(1) The crime statistics described in 
paragraph (c) of this section. 

(2) A statement of current campus 
policies regarding procedures for stu-
dents and others to report criminal ac-
tions or other emergencies occurring 
on campus. This statement must in-
clude the institution’s policies con-
cerning its response to these reports, 
including— 

(i) Policies for making timely warn-
ing reports to members of the campus 
community regarding the occurrence 
of crimes described in paragraph (c)(1) 
of this section; 

(ii) Policies for preparing the annual 
disclosure of crime statistics; and 

(iii) A list of the titles of each person 
or organization to whom students and 
employees should report the criminal 
offenses described in paragraph (c)(1) of 
this section for the purpose of making 
timely warning reports and the annual 
statistical disclosure. This statement 
must also disclose whether the institu-
tion has any policies or procedures 
that allow victims or witnesses to re-
port crimes on a voluntary, confiden-
tial basis for inclusion in the annual 
disclosure of crime statistics, and, if 
so, a description of those policies and 
procedures. 

(3) A statement of current policies 
concerning security of and access to 
campus facilities, including campus 
residences, and security considerations 
used in the maintenance of campus fa-
cilities. 

(4) A statement of current policies 
concerning campus law enforcement 
that— 

(i) Addresses the enforcement author-
ity of security personnel, including 
their relationship with State and local 
police agencies and whether those secu-

rity personnel have the authority to 
arrest individuals; 

(ii) Encourages accurate and prompt 
reporting of all crimes to the campus 
police and the appropriate police agen-
cies; and 

(iii) Describes procedures, if any, 
that encourage pastoral counselors and 
professional counselors, if and when 
they deem it appropriate, to inform the 
persons they are counseling of any pro-
cedures to report crimes on a vol-
untary, confidential basis for inclusion 
in the annual disclosure of crime sta-
tistics. 

(5) A description of the type and fre-
quency of programs designed to inform 
students and employees about campus 
security procedures and practices and 
to encourage students and employees 
to be responsible for their own security 
and the security of others. 

(6) A description of programs de-
signed to inform students and employ-
ees about the prevention of crimes. 

(7) A statement of policy concerning 
the monitoring and recording through 
local police agencies of criminal activ-
ity in which students engaged at off- 
campus locations of student organiza-
tions officially recognized by the insti-
tution, including student organizations 
with off-campus housing facilities. 

(8) A statement of policy regarding 
the possession, use, and sale of alco-
holic beverages and enforcement of 
State underage drinking laws. 

(9) A statement of policy regarding 
the possession, use, and sale of illegal 
drugs and enforcement of Federal and 
State drug laws. 

(10) A description of any drug or alco-
hol-abuse education programs, as re-
quired under section 120(a) through (d) 
of the HEA. For the purpose of meeting 
this requirement, an institution may 
cross-reference the materials the insti-
tution uses to comply with section 
120(a) through (d) of the HEA. 

(11) A statement of policy regarding 
the institution’s campus sexual assault 
programs to prevent sex offenses, and 
procedures to follow when a sex offense 
occurs. The statement must include— 

(i) A description of educational pro-
grams to promote the awareness of 
rape, acquaintance rape, and other 
forcible and nonforcible sex offenses; 
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(ii) Procedures students should follow 
if a sex offense occurs, including proce-
dures concerning who should be con-
tacted, the importance of preserving 
evidence for the proof of a criminal of-
fense, and to whom the alleged offense 
should be reported; 

(iii) Information on a student’s op-
tion to notify appropriate law enforce-
ment authorities, including on-campus 
and local police, and a statement that 
institutional personnel will assist the 
student in notifying these authorities, 
if the student requests the assistance 
of these personnel; 

(iv) Notification to students of exist-
ing on- and off-campus counseling, 
mental health, or other student serv-
ices for victims of sex offenses; 

(v) Notification to students that the 
institution will change a victim’s aca-
demic and living situations after an al-
leged sex offense and of the options for 
those changes, if those changes are re-
quested by the victim and are reason-
ably available; 

(vi) Procedures for campus discipli-
nary action in cases of an alleged sex 
offense, including a clear statement 
that— 

(A) The accuser and the accused are 
entitled to the same opportunities to 
have others present during a discipli-
nary proceeding; and 

(B) Both the accuser and the accused 
must be informed of the outcome of 
any institutional disciplinary pro-
ceeding brought alleging a sex offense. 
Compliance with this paragraph does 
not constitute a violation of the Fam-
ily Educational Rights and Privacy Act 
(20 U.S.C. 1232g). For the purpose of 
this paragraph, the outcome of a dis-
ciplinary proceeding means only the 
institution’s final determination with 
respect to the alleged sex offense and 
any sanction that is imposed against 
the accused; and 

(vii) Sanctions the institution may 
impose following a final determination 
of an institutional disciplinary pro-
ceeding regarding rape, acquaintance 
rape, or other forcible or nonforcible 
sex offenses. 

(12) Beginning with the annual secu-
rity report distributed by October 1, 
2003, a statement advising the campus 
community where law enforcement 
agency information provided by a 

State under section 170101(j) of the Vio-
lent Crime Control and Law Enforce-
ment Act of 1994 (42 U.S.C. 14071(j)), 
concerning registered sex offenders 
may be obtained, such as the law en-
forcement office of the institution, a 
local law enforcement agency with ju-
risdiction for the campus, or a com-
puter network address. 

(c) Crime statistics—(1) Crimes that 
must be reported. An institution must 
report statistics for the three most re-
cent calendar years concerning the oc-
currence on campus, in or on noncam-
pus buildings or property, and on pub-
lic property of the following that are 
reported to local police agencies or to a 
campus security authority: 

(i) Criminal homicide: 
(A) Murder and nonnegligent man-

slaughter. 
(B) Negligent manslaughter. 
(ii) Sex offenses: 
(A) Forcible sex offenses. 
(B) Nonforcible sex offenses. 
(iii) Robbery. 
(iv) Aggravated assault. 
(v) Burglary. 
(vi) Motor vehicle theft. 
(vii) Arson. 
(viii) (A) Arrests for liquor law viola-

tions, drug law violations, and illegal 
weapons possession. 

(B) Persons not included in para-
graph (c)(1)(viii)(A) of this section, who 
were referred for campus disciplinary 
action for liquor law violations, drug 
law violations, and illegal weapons pos-
session. 

(2) Recording crimes. An institution 
must record a crime statistic in its an-
nual security report for the calendar 
year in which the crime was reported 
to a campus security authority. 

(3) Reported crimes if a hate crime. An 
institution must report, by category of 
prejudice, any crime it reports pursu-
ant to paragraphs (c)(1)(i) through (vii) 
of this section, and any other crime in-
volving bodily injury reported to local 
police agencies or to a campus security 
authority, that manifest evidence that 
the victim was intentionally selected 
because of the victim’s actual or per-
ceived race, gender, religion, sexual 
orientation, ethnicity, or disability. 

(4) Crimes by location. The institution 
must provide a geographic breakdown 
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of the statistics reported under para-
graphs (c)(1) and (3) of this section ac-
cording to the following categories: 

(i) On campus. 
(ii) Of the crimes in paragraph 

(c)(4)(i) of this section, the number of 
crimes that took place in dormitories 
or other residential facilities for stu-
dents on campus. 

(iii) In or on a noncampus building or 
property. 

(iv) On public property. 
(5) Identification of the victim or the ac-

cused. The statistics required under 
paragraphs (c)(1) and (3) of this section 
may not include the identification of 
the victim or the person accused of 
committing the crime. 

(6) Pastoral and professional counselor. 
An institution is not required to report 
statistics under paragraphs (c)(1) and 
(3) of this section for crimes reported 
to a pastoral or professional counselor. 

(7) UCR definitions. An institution 
must compile the crime statistics re-
quired under paragraphs (c)(1) and (3) 
of this section using the definitions of 
crimes provided in appendix A to this 
subpart and the Federal Bureau of In-
vestigation’s Uniform Crime Reporting 
(UCR) Hate Crime Data Collection 
Guidelines and Training Guide for Hate 
Crime Data Collection. For further 
guidance concerning the application of 
definitions and classification of crimes, 
an institution must use either the UCR 
Reporting Handbook or the UCR Re-
porting Handbook: NIBRS EDITION, 
except that in determining how to re-
port crimes committed in a multiple- 
offense situation an institution must 
use the UCR Reporting Handbook. Cop-
ies of the UCR publications referenced 
in this paragraph are available from: 
FBI, Communications Unit, 1000 Custer 
Hollow Road, Clarksburg, WV 26306 
(telephone: 304–625–2823). 

(8) Use of a map. In complying with 
the statistical reporting requirements 
under paragraphs (c)(1) and (3) of this 
section, an institution may provide a 
map to current and prospective stu-
dents and employees that depicts its 
campus, noncampus buildings or prop-
erty, and public property areas if the 
map accurately depicts its campus, 
noncampus buildings or property, and 
public property areas. 

(9) Statistics from police agencies. In 
complying with the statistical report-
ing requirements under paragraphs 
(c)(1) through (4) of this section, an in-
stitution must make a reasonable, 
good faith effort to obtain the required 
statistics and may rely on the informa-
tion supplied by a local or State police 
agency. If the institution makes such a 
reasonable, good faith effort, it is not 
responsible for the failure of the local 
or State police agency to supply the re-
quired statistics. 

(d) Separate campus. An institution 
must comply with the requirements of 
this section for each separate campus. 

(e) Timely warning. (1) An institution 
must, in a manner that is timely and 
will aid in the prevention of similar 
crimes, report to the campus commu-
nity on crimes that are— 

(i) Described in paragraph (c)(1) and 
(3) of this section; 

(ii) Reported to campus security au-
thorities as identified under the insti-
tution’s statement of current campus 
policies pursuant to paragraph (b)(2) of 
this section or local police agencies; 
and 

(iii) Considered by the institution to 
represent a threat to students and em-
ployees. 

(2) An institution is not required to 
provide a timely warning with respect 
to crimes reported to a pastoral or pro-
fessional counselor. 

(f) Crime log. (1) An institution that 
maintains a campus police or a campus 
security department must maintain a 
written, easily understood daily crime 
log that records, by the date the crime 
was reported, any crime that occurred 
on campus, on a noncampus building or 
property, on public property, or within 
the patrol jurisdiction of the campus 
police or the campus security depart-
ment and is reported to the campus po-
lice or the campus security depart-
ment. This log must include— 

(i) The nature, date, time, and gen-
eral location of each crime; and 

(ii) The disposition of the complaint, 
if known. 

(2) The institution must make an 
entry or an addition to an entry to the 
log within two business days, as de-
fined under paragraph (a) of this sec-
tion, of the report of the information 
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to the campus police or the campus se-
curity department, unless that disclo-
sure is prohibited by law or would jeop-
ardize the confidentiality of the vic-
tim. 

(3)(i) An institution may withhold in-
formation required under paragraphs 
(f)(1) and (2) of this section if there is 
clear and convincing evidence that the 
release of the information would— 

(A) Jeopardize an ongoing criminal 
investigation or the safety of an indi-
vidual; 

(B) Cause a suspect to flee or evade 
detection; or 

(C) Result in the destruction of evi-
dence. 

(ii) The institution must disclose any 
information withheld under paragraph 
(f)(3)(i) of this section once the adverse 
effect described in that paragraph is no 
longer likely to occur. 

(4) An institution may withhold 
under paragraphs (f)(2) and (3) of this 
section only that information that 
would cause the adverse effects de-
scribed in those paragraphs. 

(5) The institution must make the 
crime log for the most recent 60-day 
period open to public inspection during 
normal business hours. The institution 
must make any portion of the log older 
than 60 days available within two busi-
ness days of a request for public inspec-
tion. 

(Approved by the Office of Management and 
Budget under control number 1845–0022) 

(Authority: 20 U.S.C. 1092) 

[64 FR 59069, Nov. 1, 1999, as amended at 65 
FR 65637, Nov. 1, 2000; 67 FR 66520, Oct. 31, 
2002] 

§ 668.47 Report on athletic program 
participation rates and financial 
support data. 

(a) Applicability. This section applies 
to a co-educational institution of high-
er education that— 

(1) Participates in any title IV, HEA 
program; and 

(2) Has an intercollegiate athletic 
program. 

(b) Definitions. The following defini-
tions apply for purposes of this section 
only. 

(1) Expenses—(i) Expenses means ex-
penses attributable to intercollegiate 
athletic activities. This includes ap-
pearance guarantees and options, ath-

letically related student aid, contract 
services, equipment, fundraising activi-
ties, operating expenses, promotional 
activities, recruiting expenses, salaries 
and benefits, supplies, travel, and any 
other expenses attributable to inter-
collegiate athletic activities. 

(ii) Operating expenses means all ex-
penses an institution incurs attrib-
utable to home, away, and neutral-site 
intercollegiate athletic contests (com-
monly known as ‘‘game-day ex-
penses’’), for— 

(A) Lodging, meals, transportation, 
uniforms, and equipment for coaches, 
team members, support staff (includ-
ing, but not limited to team managers 
and trainers), and others; and 

(B) Officials. 
(iii) Recruiting expenses means all ex-

penses an institution incurs attrib-
utable to recruiting activities. This in-
cludes, but is not limited to, expenses 
for lodging, meals, telephone use, and 
transportation (including vehicles used 
for recruiting purposes) for both re-
cruits and personnel engaged in re-
cruiting, any other expenses for official 
and unofficial visits, and all other ex-
penses related to recruiting. 

(2) Institutional salary means all 
wages and bonuses an institution pays 
a coach as compensation attributable 
to coaching. 

(3)(i) Participants means students 
who, as of the day of a varsity team’s 
first scheduled contest— 

(A) Are listed by the institution on 
the varsity team’s roster; 

(B) Receive athletically related stu-
dent aid; or 

(C) Practice with the varsity team 
and receive coaching from one or more 
varsity coaches. 

(ii) Any student who satisfies one or 
more of the criteria in paragraphs 
(b)(3)(i)(A) through (C) of this section 
is a participant, including a student on 
a team the institution designates or 
defines as junior varsity, freshman, or 
novice, or a student withheld from 
competition to preserve eligibility (i.e., 
a redshirt), or for academic, medical, 
or other reasons. 

(4) Reporting year means a consecu-
tive twelve-month period of time des-
ignated by the institution for the pur-
poses of this section. 
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(5) Revenues means revenues attrib-
utable to intercollegiate athletic ac-
tivities. This includes revenues from 
appearance guarantees and options, an 
athletic conference, tournament or 
bowl games, concessions, contributions 
from alumni and others, institutional 
support, program advertising and sales, 
radio and television, royalties, signage 
and other sponsorships, sports camps, 
State or other government support, 
student activity fees, ticket and luxury 
box sales, and any other revenues at-
tributable to intercollegiate athletic 
activities. 

(6) Undergraduate students means stu-
dents who are consistently designated 
as such by the institution. 

(7) Varsity team means a team that— 
(i) Is designated or defined by its in-

stitution or an athletic association as 
a varsity team; or 

(ii) Primarily competes against other 
teams that are designated or defined by 
their institutions or athletic associa-
tions as varsity teams. 

(c) Report. An institution described in 
paragraph (a) of this section must an-
nually, for the preceding reporting 
year, prepare a report that contains 
the following information: 

(1) The number of male and the num-
ber of female full-time undergraduate 
students that attended the institution. 

(2) A listing of the varsity teams that 
competed in intercollegiate athletic 
competition and for each team the fol-
lowing data: 

(i) The total number of participants 
as of the day of its first scheduled con-
test of the reporting year, the number 
of participants who also participated 
on another varsity team, and the num-
ber of other varsity teams on which 
they participated. 

(ii) Total operating expenses attrib-
utable to the team, except that an in-
stitution may report combined oper-
ating expenses for closely related 
teams, such as track and field or swim-
ming and diving. Those combinations 
must be reported separately for men’s 
and women’s teams. 

(iii) In addition to the data required 
by paragraph (c)(2)(ii) of this section, 
an institution may report operating ex-
penses attributable to the team on a 
per-participant basis. 

(iv)(A) Whether the head coach was 
male or female, was assigned to the 
team on a full-time or part-time basis, 
and, if assigned on a part-time basis, 
whether the head coach was a full-time 
or part-time employee of the institu-
tion. 

(B) The institution must consider 
graduate assistants and volunteers who 
served as head coaches to be head 
coaches for the purposes of this report. 

(v)(A) The number of assistant coach-
es who were male and the number of 
assistant coaches who were female, 
and, within each category, the number 
who were assigned to the team on a 
full-time or part-time basis, and, of 
those assigned on a part-time basis, the 
number who were full-time and part- 
time employees of the institution. 

(B) The institution must consider 
graduate assistants and volunteers who 
served as assistant coaches to be as-
sistant coaches for purposes of this re-
port. 

(3) The unduplicated head count of 
the individuals who were listed under 
paragraph (c)(2)(i) of this section as a 
participant on at least one varsity 
team, by gender. 

(4)(i) Revenues derived by the institu-
tion according to the following cat-
egories (Revenues not attributable to a 
particular sport or sports must be in-
cluded only in the total revenues at-
tributable to intercollegiate athletic 
activities, and, if appropriate, revenues 
attributable to men’s sports combined 
or women’s sports combined. Those 
revenues include, but are not limited 
to, alumni contributions to the ath-
letic department not targeted to a par-
ticular sport or sports, investment in-
terest income, and student activity 
fees.): 

(A) Total revenues attributable to its 
intercollegiate athletic activities. 

(B) Revenues attributable to all 
men’s sports combined. 

(C) Revenues attributable to all wom-
en’s sports combined. 

(D) Revenues attributable to football. 
(E) Revenues attributable to men’s 

basketball. 
(F) Revenues attributable to women’s 

basketball. 
(G) Revenues attributable to all 

men’s sports except football and bas-
ketball, combined. 
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(H) Revenues attributable to all 
women’s sports except basketball, com-
bined. 

(ii) In addition to the data required 
by paragraph (c)(4)(i) of this section, an 
institution may report revenues attrib-
utable to the remainder of the teams, 
by team. 

(5) Expenses incurred by the institu-
tion, according to the following cat-
egories (Expenses not attributable to a 
particular sport, such as general and 
administrative overhead, must be in-
cluded only in the total expenses at-
tributable to intercollegiate athletic 
activities.): 

(i) Total expenses attributable to 
intercollegiate athletic activities. 

(ii) Expenses attributable to football. 
(iii) Expenses attributable to men’s 

basketball. 
(iv) Expenses attributable to wom-

en’s basketball. 
(v) Expenses attributable to all men’s 

sports except football and basketball, 
combined. 

(vi) Expenses attributable to all 
women’s sports except basketball, com-
bined. 

(6) The total amount of money spent 
on athletically related student aid, in-
cluding the value of waivers of edu-
cational expenses, aggregately for 
men’s teams, and aggregately for wom-
en’s teams. 

(7) The ratio of athletically related 
student aid awarded male athletes to 
athletically related student aid award-
ed female athletes. 

(8) The total amount of recruiting ex-
penses incurred, aggregately for all 
men’s teams, and aggregately for all 
women’s teams. 

(9)(i) The average annual institu-
tional salary of the non-volunteer head 
coaches of all men’s teams, across all 
offered sports, and the average annual 
institutional salary of the non-volun-
teer head coaches of all women’s 
teams, across all offered sports, on a 
per person and a per full-time equiva-
lent position basis. These data must in-
clude the number of persons and full- 
time equivalent positions used to cal-
culate each average. 

(ii) If a head coach has responsibil-
ities for more than one team and the 
institution does not allocate that 
coach’s salary by team, the institution 

must divide the salary by the number 
of teams for which the coach has re-
sponsibility and allocate the salary 
among the teams on a basis consistent 
with the coach’s responsibilities for the 
different teams. 

(10)(i) The average annual institu-
tional salary of the non-volunteer as-
sistant coaches of men’s teams, across 
all offered sports, and the average an-
nual institutional salary of the non- 
volunteer assistant coaches of women’s 
teams, across all offered sports, on a 
per person and a full-time equivalent 
position basis. These data must include 
the number of persons and full-time 
equivalent positions used to calculate 
each average. 

(ii) If an assistant coach had respon-
sibilities for more than one team and 
the institution does not allocate that 
coach’s salary by team, the institution 
must divide the salary by the number 
of teams for which the coach has re-
sponsibility and allocate the salary 
among the teams on a basis consistent 
with the coach’s responsibilities for the 
different teams. 

(Approved by the Office of Management and 
Budget under control number 1845–0010) 

(Authority: 20 U.S.C. 1092) 

[64 FR 59071, Nov. 1, 1999] 

§ 668.48 Report on completion or grad-
uation rates for student-athletes. 

(a)(1) Annually, by July 1, an institu-
tion that is attended by students re-
ceiving athletically-related student aid 
must produce a report containing the 
following information: 

(i) The number of students, cat-
egorized by race and gender, who at-
tended that institution during the year 
prior to the submission of the report. 

(ii) The number of students described 
in paragraph (a)(1)(i) of this section 
who received athletically-related stu-
dent aid, categorized by race and gen-
der within each sport. 

(iii) The completion or graduation 
rate and if applicable, transfer-out rate 
of all the entering, certificate- or de-
gree-seeking, full-time, undergraduate 
students described in § 668.45(a)(1), cat-
egorized by race and gender. 

(iv) The completion or graduation 
rate and if applicable, transfer-out rate 
of the entering students described in 
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§ 668.45(a)(1) who received athletically- 
related student aid, categorized by race 
and gender within each sport. 

(v) The average completion or grad-
uation rate and if applicable, transfer- 
out rate for the four most recent com-
pleting or graduating classes of enter-
ing students described in § 668.45(a)(1), 
(3), and (4) categorized by race and gen-
der. If an institution has completion or 
graduation rates and, if applicable, 
transfer-out rates for fewer than four 
of those classes, it must disclose the 
average rate of those classes for which 
it has rates. 

(vi) The average completion or grad-
uation rate and if applicable, transfer- 
out rate of the four most recent com-
pleting or graduating classes of enter-
ing students described in § 668.45 (a)(1) 
who received athletically-related stu-
dent aid, categorized by race and gen-
der within each sport. If an institution 
has completion or graduation rates and 
if applicable, transfer-out rates for 
fewer than four of those classes, it 
must disclose the average rate of those 
classes for which it has rates. 

(2) For purposes of this section, sport 
means— 

(i) Basketball; 
(ii) Football; 
(iii) Baseball; 
(iv) Cross-country and track com-

bined; and 
(v) All other sports combined. 
(3) If a category of students identified 

in paragraph (a)(1)(iv) above contains 
five or fewer students, the institution 
need not disclose information on that 
category of students. 

(b) The provisions of § 668.45 (a), (b), 
(c), and (d) apply for purposes of calcu-
lating the completion or graduation 
rates and, if applicable, transfer-out 
rates required under paragraphs 
(a)(1)(iii) through (vi) of this section. 

(c) Each institution of higher edu-
cation described in paragraph (a) of 
this section may also provide to stu-
dents and the Secretary supplemental 
information containing— 

(1) The graduation or completion rate 
of the students who transferred into 
the institution; and 

(2) The number of students who 
transferred out of the institution. 

(d) The provisions of § 668.45(e) apply 
for purposes of this section. 

(Approved by the Office of Management and 
Budget under control number 1845–0004) 

(Authority: 20 U.S.C. 1092) 

[60 FR 61788, Dec. 1, 1995. Redesignated and 
amended at 64 FR 59067, 59072, Nov. 1, 1999; 69 
FR 12276, Mar. 16, 2004] 

APPENDIX A TO SUBPART D OF PART 
668—CRIME DEFINITIONS IN ACCORD-
ANCE WITH THE FEDERAL BUREAU OF 
INVESTIGATION’S UNIFORM CRIME 
REPORTING PROGRAM 

The following definitions are to be used for 
reporting the crimes listed in § 668.47, in ac-
cordance with the Federal Bureau of Inves-
tigation’s Uniform Crime Reporting Pro-
gram. The definitions for murder, robbery, ag-
gravated assault, burglary, motor vehicle theft, 
weapon law violations, drug abuse violations 
and liquor law violations are excerpted from 
the Uniform Crime Reporting Handbook. The 
definitions of forcible and nonforcible sex of-
fenses are excerpted from the National Inci-
dent-Based Reporting System Edition of the 
Uniform Crime Reporting Handbook. 

Crime Definitions From the Uniform Crime 
Reporting Handbook 

Arson 

Any willful or malicious burning or at-
tempt to burn, with or without intent to de-
fraud, a dwelling house, public building, 
motor vehicle or aircraft, personal property 
of another, etc. 

Criminal Homicide—Manslaughter by 
Negligence 

The killing of another person through 
gross negligence. 

Criminal Homicide—Murder and Nonnegligent 
Manslaughter 

The willful (nonnegligent) killing of one 
human being by another. 

Robbery 

The taking or attempting to take anything 
of value from the care, custody, or control of 
a person or persons by force or threat of 
force or violence and/or by putting the vic-
tim in fear. 

Aggravated Assault 

An unlawful attack by one person upon an-
other for the purpose of inflicting severe or 
aggravated bodily injury. This type of as-
sault usually is accompanied by the use of a 
weapon or by means likely to produce death 
or great bodily harm. (It is not necessary 
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that injury result from an aggravated as-
sault when a gun, knife, or other weapon is 
used which could and probably would result 
in serious personal injury if the crime were 
successfully completed.) 

Burglary 

The unlawful entry of a structure to com-
mit a felony or a theft. For reporting pur-
poses this definition includes: unlawful entry 
with intent to commit a larceny or felony; 
breaking and entering with intent to commit 
a larceny; housebreaking; safecracking; and 
all attempts to commit any of the aforemen-
tioned. 

Motor Vehicle Theft 

The theft or attempted theft of a motor ve-
hicle. (Classify as motor vehicle theft all 
cases where automobiles are taken by per-
sons not having lawful access even though 
the vehicles are later abandoned—including 
joyriding.) 

Weapon Law Violations 

The violation of laws or ordinances dealing 
with weapon offenses, regulatory in nature, 
such as: manufacture, sale, or possession of 
deadly weapons; carrying deadly weapons, 
concealed or openly; furnishing deadly weap-
ons to minors; aliens possessing deadly weap-
ons; and all attempts to commit any of the 
aforementioned. 

Drug Abuse Violations 

Violations of State and local laws relating 
to the unlawful possession, sale, use, grow-
ing, manufacturing, and making of narcotic 
drugs. The relevant substances include: 
opium or cocaine and their derivatives (mor-
phine, heroin, codeine); marijuana; synthetic 
narcotics (demerol, methadones); and dan-
gerous nonnarcotic drugs (barbiturates, ben-
zedrine). 

Liquor Law Violations 

The violation of laws or ordinances prohib-
iting: the manufacture, sale, transporting, 
furnishing, possessing of intoxicating liquor; 
maintaining unlawful drinking places; boot-
legging; operating a still; furnishing liquor 
to a minor or intemperate person; using a ve-
hicle for illegal transportation of liquor; 
drinking on a train or public conveyance; 
and all attempts to commit any of the afore-
mentioned. (Drunkenness and driving under 
the influence are not included in this defini-
tion.) 

SEX OFFENSES DEFINITIONS FROM THE NA-
TIONAL INCIDENT-BASED REPORTING SYSTEM 
EDITION OF THE UNIFORM CRIME REPORTING 
PROGRAM 

Sex Offenses—Forcible 

Any sexual act directed against another 
person, forcibly and/or against that person’s 
will; or not forcibly or against the person’s 
will where the victim is incapable of giving 
consent. 

A. Forcible Rape—The carnal knowledge of 
a person, forcibly and/or against that per-
son’s will; or not forcibly or against the per-
son’s will where the victim is incapable of 
giving consent because of his/her temporary 
or permanent mental or physical incapacity 
(or because of his/her youth). 

B. Forcible Sodomy—Oral or anal sexual 
intercourse with another person, forcibly 
and/or against that person’s will; or not forc-
ibly against the person’s will where the vic-
tim is incapable of giving consent because of 
his/her youth or because of his/her tem-
porary or permanent mental or physical in-
capacity. 

C. Sexual Assault With An Object—The use 
of an object or instrument to unlawfully pen-
etrate, however slightly, the genital or anal 
opening of the body of another person, forc-
ibly and/or against that person’s will; or not 
forcibly or against the person’s will where 
the victim is incapable of giving consent be-
cause of his/her youth or because of his/her 
temporary or permanent mental or physical 
incapacity. 

D. Forcible Fondling—The touching of the 
private body parts of another person for the 
purpose of sexual gratification, forcibly and/ 
or against that person’s will; or, not forcibly 
or against the person’s will where the victim 
is incapable of giving consent because of his/ 
her youth or because of his/her temporary or 
permanent mental incapacity. 

Sex Offenses—Nonforcible 

Unlawful, nonforcible sexual intercourse. 
A. Incest—Nonforcible sexual intercourse 

between persons who are related to each 
other within the degrees wherein marriage is 
prohibited by law. 

B. Statutory Rape—Nonforcible sexual 
intercourse with a person who is under the 
statutory age of consent. 

[59 FR 22320, Apr. 29, 1994, as amended at 64 
FR 59073, Nov. 1, 1999. Redesignated at 65 FR 
65650, Nov. 1, 2000] 

Subpart E—Verification of Student 
Aid Application Information 

SOURCE: 56 FR 61337, Dec. 2, 1991, unless 
otherwise noted. 
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§ 668.51 General. 

(a) Scope and purpose. The regulations 
in this subpart govern the verification 
by institutions of information sub-
mitted by applicants for student finan-
cial assistance in connection with the 
calculation of their expected family 
contributions (EFC) for the Federal 
Pell Grant, ACG, National SMART 
Grant, campus-based, Federal Stafford 
Loan, Federal Direct Stafford/Ford 
Loan programs. 

(b) Applicant responsibility. If the Sec-
retary or the institution requests docu-
ments or information from an appli-
cant under this subpart, the applicant 
shall provide the specified documents 
or information. 

(c) Foreign schools. The Secretary ex-
empts from the provisions of this sub-
part institutions participating in the 
Federal Stafford Loan Program that 
are not located in a State. 

(Authority: 20 U.S.C. 1094) 

[56 FR 61337, Dec. 2, 1991, as amended at 59 
FR 22067, Apr. 28, 1994; 59 FR 61207, Nov. 29, 
1994; 63 FR 40625, July 29, 1998; 71 FR 64418, 
Nov. 1, 2006] 

§ 668.52 Definitions. 

The following definitions apply to 
this subpart: 

Base year means the calendar year 
preceding the first calendar year of an 
award year. 

Edits means a set of pre-established 
factors for identifying— 

(a) Student aid applications that may 
contain incorrect, missing, illogical, or 
inconsistent information; and 

(b) Randomly selected student aid ap-
plications. 

Institutional student information record 
as defined in 34 CFR 690.2 and 691.2 for 
purposes of the Federal Pell Grant, 
ACG, National SMART Grant, Federal 
Perkins Loan, FWS, FSEOG, Federal 
Stafford Loan, and William D. Ford 
Federal Direct Loan programs. 

Student aid application means an ap-
plication approved by the Secretary 
and submitted by a person to have his 
or her EFC determined under the Fed-
eral Pell Grant, ACG, National SMART 
Grant, Federal Perkins Loan, FWS, 
FSEOG, Federal Stafford Loan, or Wil-

liam D. Ford Federal Direct Loan pro-
grams. 

(Authority: 20 U.S.C. 1094) 

[56 FR 61337, Dec. 2, 1991, as amended at 59 
FR 22067, Apr. 28, 1994; 59 FR 61206, 61207, 
Nov. 29, 1994; 69 FR 12276, Mar. 16, 2004; 71 FR 
64418, Nov. 1, 2006] 

§ 668.53 Policies and procedures. 

(a) An institution shall establish and 
use written policies and procedures for 
verifying information contained in a 
student aid application in accordance 
with the provisions of this subpart. 
These policies and procedures must in-
clude— 

(1) The time period within which an 
applicant shall provide the documenta-
tion; 

(2) The consequences of an appli-
cant’s failure to provide required docu-
mentation within the specified time 
period; 

(3) The method by which the institu-
tion notifies an applicant of the results 
of verification if, as a result of 
verification, the applicant’s EFC 
changes and results in a change in the 
applicant’s award or loan; 

(4) The procedures the institution re-
quires an applicant to follow to correct 
application information determined to 
be in error; and 

(5) The procedures for making refer-
rals under § 668.16. 

(b) The institution’s procedures must 
provide that it shall furnish, in a time-
ly manner, to each applicant selected 
for verification a clear explanation of— 

(1) The documentation needed to sat-
isfy the verification requirements; and 

(2) The applicant’s responsibilities 
with respect to the verification of ap-
plication information, including the 
deadlines for completing any actions 
required under this subpart and the 
consequences of failing to complete 
any required action. 

(Approved by the Office of Management and 
Budget under Control Number 1840–0570) 

(Authority: 20 U.S.C. 1094) 

[56 FR 61337, Dec. 2, 1991, as amended at 59 
FR 61206, Nov. 29, 1994] 
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§ 668.54 Selection of applications for 
verification. 

(a) General requirements. (1) Except as 
provided in paragraph (b) of this sec-
tion, an institution shall require an ap-
plicant to verify application informa-
tion as specified in this paragraph. 

(2)(i) An institution shall require 
each applicant whose application is se-
lected for verification on the basis of 
edits specified by the Secretary, to 
verify all of the applicable items speci-
fied in § 668.56, except that no institu-
tion is required to verify the applica-
tions of more than 30 percent of its 
total number of applicants for assist-
ance under the Federal Pell Grant, 
ACG, National SMART Grant, Federal 
Direct Stafford/Ford Loan, campus- 
based, and Federal Stafford Loan pro-
grams in an award year. 

(ii) An institution may only include 
those applicants selected for 
verification by the Secretary in its cal-
culation of 30 percent of total appli-
cants. 

(3) If an institution has reason to be-
lieve that any information on an appli-
cation used to calculate an EFC is in-
accurate, it shall require the applicant 
to verify the information that it has 
reason to believe is inaccurate. 

(4) If an applicant is selected to 
verify the information on his or her ap-
plication under paragraph (a)(2) of this 
section, the institution shall require 
the applicant to verify the information 
as specified in § 668.56 on each addi-
tional application he or she submits for 
that award year, except for informa-
tion already verified under a previous 
application submitted for the applica-
ble award year. 

(5) An institution or the Secretary 
may require an applicant to verify any 
data elements that the institution or 
the Secretary specifies. 

(b) Exclusions from verification. (1) An 
institution need not verify an applica-
tion submitted for an award year if the 
applicant dies during the award year. 

(2) Unless the institution has reason 
to believe that the information re-
ported by the applicant is incorrect, it 
need not verify applications of the fol-
lowing applicants: 

(i) An applicant who is— 
(A) A legal resident of and, in the 

case of a dependent student, whose par-

ents are also legal residents of, the 
Commonwealth of the Northern Mar-
iana Islands, Guam, or American 
Samoa; or 

(B) A citizen of and, in the case of a 
dependent student, whose parents are 
also citizens of, the Republic of the 
Marshall Islands, the Federated States 
of Micronesia, or the Republic of 
Palau. 

(ii) An applicant who is incarcerated 
at the time at which verification would 
occur. 

(iii) An applicant who is a dependent 
student, whose parents are residing in 
a country other than the United States 
and cannot be contacted by normal 
means of communication. 

(iv) An applicant who is an immi-
grant and who arrived in the United 
States during either calendar year of 
the award year. 

(v) An applicant whose parents’ ad-
dress is unknown and cannot be ob-
tained by the applicant. 

(vi) An applicant who is a dependent 
student, both of whose parents are de-
ceased or are physically or mentally 
incapacitated. 

(vii) An applicant who does not re-
ceive assistance for reasons other than 
his or her failure to verify the informa-
tion on the application. 

(viii) An applicant who transfers to 
the institution, had previously com-
pleted the verification process at the 
institution from which he or she trans-
ferred, and applies for assistance on the 
same application used at the previous 
institution, if the current institution 
obtains a letter from the previous in-
stitution stating that it has verified 
the applicant’s information, the trans-
action number of the verified applica-
tion, and, if relevant, the provision 
used in § 668.59 for not recalculating the 
applicant’s EFC. 

(3) An institution need not require an 
applicant to document a spouse’s infor-
mation or provide a spouse’s signature 
if— 

(i) The spouse is deceased; 
(ii) The spouse is mentally or phys-

ically incapacitated; 
(iii) The spouse is residing in a coun-

try other than the United States and 
cannot be contacted by normal means 
of communication; or 
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(iv) The spouse cannot be located be-
cause his or her address is unknown 
and cannot be obtained by the appli-
cant. 

(Approved by the Office of Management and 
Budget under Control Number 1840–0570) 

(Authority: 20 U.S.C. 1091, 1094) 

[56 FR 61337, Dec. 2, 1991, as amended at 59 
FR 22067, Apr. 28, 1994; 59 FR 61206, Nov. 29, 
1994; 63 FR 40625, July 29, 1998; 71 FR 64418, 
Nov. 1, 2006] 

§ 668.55 Updating information. 
(a)(1) Unless the provisions of para-

graph (a)(2) or (a)(3) of this section 
apply, an applicant is required to up-
date— 

(i) The number of family members in 
the applicant’s household and the num-
ber of those household members at-
tending postsecondary educational in-
stitutions, in accordance with provi-
sions of paragraph (b) of this section; 
and 

(ii) His or her dependency status in 
accordance with the provisions of para-
graph (d) of this section. 

(2) An institution need not require an 
applicant to verify the information 
contained in his or her application for 
assistance in an award year if— 

(i) The applicant previously sub-
mitted an application for assistance for 
that award year; 

(ii) The applicant updated and 
verified the information contained in 
that application; and 

(iii) No change in the information to 
be updated has taken place since the 
last update. 

(3) If, as a result of a change in the 
applicant’s marital status, the number 
of family members in the applicant’s 
household, the number of those house-
hold members attending postsecondary 
education institutions, or the appli-
cant’s dependency status changes, the 
applicant shall not update those fac-
tors or that status. 

(b) If the number of family members 
in the applicant’s household or the 
number of those household members 
attending postsecondary educational 
institutions changes for a reason other 
than a change in the applicant’s mar-
ital status, an applicant who is se-
lected for verification shall update the 
information contained in his or her ap-
plication regarding those factors so 

that the information is correct as of 
the day the applicant verifies the infor-
mation. 

(c) If an applicant has received Fed-
eral Pell Grant, ACG, National SMART 
Grant, campus-based, Federal Stafford 
Loan, or Federal Direct Stafford/Ford 
Loan program assistance for an award 
year, and the applicant subsequently 
submits another application for assist-
ance under any of those programs for 
that award year, and the applicant is 
required to update household size and 
number attending postsecondary edu-
cational institutions on the subsequent 
application, the institution— 

(1) Is required to take that newly up-
dated information into account when 
awarding for that award year further 
Federal Pell Grant, ACG, National 
SMART Grant, or campus-based, as-
sistance or certifying a Federal Staf-
ford Loan application, or originating a 
Direct Subsidized Loan; and 

(2) Is not required to adjust the Fed-
eral Pell Grant, ACG, National SMART 
Grant, or campus-based assistance pre-
viously awarded to the applicant for 
that award year, or any previously cer-
tified Federal Stafford Loan applica-
tion or previously originated Direct 
Subsidized Loan for that award year, 
to reflect the newly updated informa-
tion unless the applicant would other-
wise receive an overaward. 

(d)(1) Except as provided in para-
graphs (a)(3) and (d)(2) of this section, 
if an applicant’s dependency status 
changes after the applicant applies to 
have his or her EFC calculated for an 
award year, the applicant must file a 
new application for that award year re-
flecting the applicant’s new depend-
ency status regardless of whether the 
applicant is selected for verification. 

(2) If the institution has previously 
certified a Federal Stafford Loan appli-
cation for an applicant, the applicant 
shall not update his or her dependency 
status on the Federal Stafford Loan ap-
plication. If the institution has pre-
viously originated a Direct Subsidized 
Loan for a borrower, the school shall 
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not update the borrower’s dependence 
status on the loan origination record. 

(Approved by the Office of Management and 
Budget under Control Number 1840–0570) 

(Authority: 20 U.S.C. 1094) 

[56 FR 61337, Dec. 2, 1991, as amended at 59 
FR 22067, 22068, Apr. 28, 1994; 59 FR 61206, 
61207, Nov. 29, 1994; 63 FR 40625, July 29, 1998; 
69 FR 12276, Mar. 16, 2004; 71 FR 64418, Nov. 1, 
2006] 

§ 668.56 Items to be verified. 
(a) Except as provided in paragraphs 

(b), (c), (d), and (e) of this section, an 
institution shall require an applicant 
selected for verification under 
§ 668.54(a)(2) or (3) to submit acceptable 
documentation described in § 668.57 
that will verify or update the following 
information used to determine the ap-
plicant’s EFC: 

(1) Adjusted gross income (AGI) for 
the base year if base year data was 
used in determining eligibility, or in-
come earned from work, for a non-tax 
filer. 

(2) U.S. income tax paid for the base 
year if base year data was used in de-
termining eligibility. 

(3)(i) For an applicant who is a de-
pendent student, the aggregate number 
of family members in the household or 
households of the applicant’s parents 
if— 

(A) The applicant’s parent is single, 
divorced, separated or widowed and the 
aggregate number of family members 
is greater than two; or 

(B) The applicant’s parents are mar-
ried to each other and not separated 
and the aggregate number of family 
members is greater than three. 

(ii) For an applicant who is an inde-
pendent student, the number of family 
members in the household of the appli-
cant if— 

(A) The applicant is single, divorced, 
separated, or widowed and the number 
of family members is greater than one; 
or 

(B) The applicant is married and not 
separated and the number of family 
members is greater than two. 

(4) The number of family members in 
the household who are enrolled as at 
least half-time students in postsec-
ondary educational institutions if that 
number is greater than one. 

(5) The following untaxed income and 
benefits for the base year if base year 
data was used in determining eligi-
bility— 

(i) Social Security benefits if the in-
stitution has reason to believe that 
those benefits were received and were 
not reported or were incorrectly re-
ported; 

(ii) Child support if the institution 
has reason to believe that child support 
was received; 

(iii) U.S. income tax deduction for a 
payment made to an individual retire-
ment account (IRA) or Keogh account; 

(iv) Interest on tax-free bond; 
(v) Foreign income excluded from 

U.S. income taxation if the institution 
has reason to believe that foreign in-
come was received; 

(vi) The earned income credit taken 
on the applicant’s tax return; and 

(vii) All other untaxed income sub-
ject to U.S. income tax reporting re-
quirements in the base year which is 
included on the tax return form, ex-
cluding information contained on 
schedules appended to such forms. 

(b) If an applicant selected for 
verification submits an SAR or output 
document to the institution or the in-
stitution receives the applicant’s ISIR, 
within 90 days of the date the applicant 
signed his or her application, or if an 
applicant is selected for verification 
under § 668.54(a)(2), the institution need 
not require the applicant to verify— 

(1) The number of family members in 
the household; or 

(2) The number of family members in 
the household, who are enrolled as at 
least half-time students in postsec-
ondary educational institutions. 

(c) If the number of family members 
in the household or the amount of child 
support reported by an applicant se-
lected for verification is the same as 
that verified by the institution in the 
previous award year, the institution 
need not require the applicant to verify 
that information. 

(d) If the family members who are en-
rolled as at least half-time students in 
postsecondary educational institutions 
are enrolled at the same institution as 
the applicant, and the institution 
verifies their enrollment status from 
its own records, the institution need 
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not require the applicant to verify that 
information. 

(e) If the applicant or the applicant’s 
spouse or, in the case of a dependent 
student, the applicant’s parents receive 
untaxed income or benefits from a Fed-
eral, State, or local government agency 
determining their eligibility for that 
income or those benefits by means of a 
financial needs test, the institution 
need not require the untaxed income 
and benefits to be verified. 

(Approved by the Office of Management and 
Budget under Control Number 1840–0570) 

(Authority: 20 U.S.C. 1094, 1095) 

[56 FR 61337, Dec. 2, 1991, as amended at 57 
FR 39089, Aug. 27, 1992; 59 FR 22067, Apr. 28, 
1994; 59 FR 61206, Nov. 29, 1994] 

§ 668.57 Acceptable documentation. 
(a) Adjusted Gross Income (AGI), in-

come earned from work, and U.S. income 
tax paid. (1) Except as provided in para-
graphs (a)(2), (a)(3), and (a)(4) of this 
section, an institution shall require an 
applicant selected for verification to 
verify AGI and U.S. income tax paid by 
submitting to it, if relevant— 

(i) A copy of the income tax return of 
the applicant, his or her spouse, and 
his or her parents. The copy of the re-
turn must be signed by the filer of the 
return or by one of the filers of a joint 
return; 

(ii) For a dependent student, a copy 
of each Internal Revenue Service (IRS) 
Form W-2 received by the parent whose 
income is being taken into account if— 

(A) The parents filed a joint return; 
and 

(B) The parents are divorced or sepa-
rated or one of the parents has died; 
and 

(iii) For an independent student, a 
copy of each IRS Form W-2 he or she 
received if the independent student— 

(A) Filed a joint return; and 
(B) Is a widow or widower, or is di-

vorced or separated. 
(2) If an individual who filed a U.S. 

tax return and who is required by para-
graph (a)(1) of this section to provide a 
copy of his or her tax return does not 
have a copy of that return, the institu-
tion may require that individual to 
submit, in lieu of a copy of the tax re-
turn, a copy of an IRS form which lists 
tax account information. 

(3) An institution shall accept, in lieu 
of an income tax return or an IRS list-
ing of tax account information of an 
individual whose income was used in 
calculating the EFC of an applicant, 
the documentation set forth in para-
graph (a)(4) of this section if the indi-
vidual for the base year— 

(i) Has not filed and is not required 
to file an income tax return; 

(ii) Is required to file a U.S. tax re-
turn and has been granted a filing ex-
tension by the IRS; or 

(iii) Has requested a copy of the tax 
return or a Listing of Tax Account In-
formation, and the IRS or a govern-
ment of a U.S. territory or common-
wealth or a foreign central government 
cannot locate the return or provide a 
Listing of Tax Account Information. 

(4) An institution shall accept— 
(i) For an individual described in 

paragraph (a)(3)(i) of this section, a 
statement signed by that individual 
certifying that he or she has not filed 
nor is required to file an income tax re-
turn for the base year and certifying 
for that year that individual’s— 

(A) Sources of income earned from 
work as stated on the application; and 

(B) Amounts of income from each 
source; 

(ii) For an individual described in 
paragraph (a)(3)(ii) of this section— 

(A) A copy of the IRS Form 4868, 
‘‘Application for Automatic Extension 
of Time to File U.S. Individual Income 
Tax Return,’’ that the individual filed 
with the IRS for the base year, or a 
copy of the IRS’s approval of an exten-
sion beyond the automatic four-month 
extension if the individual requested an 
additional extension of the filing time; 
and 

(B) A copy of each IRS Form W-2 
that the individual received for the 
base year, or for a self-employed indi-
vidual, a statement signed by the indi-
vidual certifying the amount of ad-
justed gross income for the base year; 
and 

(iii) For an individual described in 
paragraph (a)(3)(iii) of this section— 

(A) A copy of each IRS Form W-2 
that the individual received for the 
base year; or 
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(B) For an individual who is self-em-
ployed or has filed an income tax re-
turn with a government of a U. S. ter-
ritory or commonwealth, or a foreign 
central government, a statement 
signed by the individual certifying the 
amount of adjusted gross income for 
the base year. 

(5) An institution shall require an in-
dividual described in paragraph 
(a)(3)(ii) of this section to provide to it 
a copy of his or her completed income 
tax return when filed. When an institu-
tion receives the copy of the return, it 
may re-verify the adjusted gross in-
come and taxes paid by the applicant 
and his or her spouse or parents. 

(6) If an individual who is required to 
submit an IRS Form W-2 under this 
paragraph is unable to obtain one in a 
timely manner, the institution may 
permit that individual to set forth, in a 
statement signed by the individual, the 
amount of income earned from work, 
the source of that income, and the rea-
son that the IRS Form W-2 is not avail-
able in a timely manner. 

(7) For the purpose of this section, an 
institution may accept in lieu of a copy 
of an income tax return signed by the 
filer of the return or one of the filers of 
a joint return, a copy of the filer’s re-
turn that has been signed by the pre-
parer of the return or stamped with the 
name and address of the preparer of the 
return. 

(b) Number of family members in house-
hold. An institution shall require an 
applicant selected for verification to 
verify the number of family members 
in the household by submitting to it a 
statement signed by the applicant and 
one of the applicant’s parents if the ap-
plicant is a dependent student, or the 
applicant if the applicant is an inde-
pendent student, listing the name and 
age of each family member in the 
household and the relationship of that 
household member to the applicant. 

(c) Number of family household mem-
bers enrolled in postsecondary institu-
tions. (1) Except as provided in 
§ 668.56(b), (c), (d), and (e), an institu-
tion shall require an applicant selected 
for verification to verify annually in-
formation included on the application 
regarding the number of household 
members in the applicant’s family en-
rolled on at least a half-time basis in 

postsecondary institutions. The insti-
tution shall require the applicant to 
verify the information by submitting a 
statement signed by the applicant and 
one of the applicant’s parents, if the 
applicant is a dependent student, or by 
the applicant if the applicant is an 
independent student, listing— 

(i) The name of each family member 
who is or will be attending a postsec-
ondary educational institution as at 
least a half-time student in the award 
year; 

(ii) The age of each student; and 
(iii) The name of the institution at-

tended by each student. 
(2) If the institution has reason to be-

lieve that the information included on 
the application regarding the number 
of family household members enrolled 
in postsecondary institutions is inac-
curate, the institution shall require— 

(i) The statement required in para-
graph (c)(1) of this section from the in-
dividuals described in paragraph (c)(1) 
of this section; and 

(ii) A statement from each institu-
tion named by the applicant in re-
sponse to the requirement of paragraph 
(c)(1)(iii) of this section that the house-
hold member in question is or will be 
attending the institution on at least a 
half-time basis, unless the institution 
the student is attending determines 
that such a statement is not available 
because the household member in ques-
tion has not yet registered at the insti-
tution he or she plans to attend or the 
institution has information itself that 
the student will be attending the same 
school as the applicant. 

(d) Untaxed income and benefits. An in-
stitution shall require an applicant se-
lected for verification to verify— 

(1) Untaxed income and benefits de-
scribed in § 668.56(a)(5)(iii), (iv), (v), (vi), 
and (vii) by submitting to it— 

(i) A copy of the U.S. income tax re-
turn signed by the filer or one of the 
filers if a joint return, if collected 
under paragraph (a) of this section, or 
the IRS listing of tax account informa-
tion if collected by the institution to 
verify adjusted gross income; or 

(ii) If no tax return was filed or is re-
quired to be filed, a statement signed 
by the relevant individuals certifying 
that no tax return was filed or is re-
quired to be filed and providing the 
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sources and amount of untaxed income 
and benefits specified in § 668.56(a)(5) 
(iii), (iv), (v), and (vi); 

(2) Social Security benefits if the in-
stitution has reason to believe that 
those benefits were received and were 
not reported, or that the applicant has 
incorrectly reported Social Security 
benefits received by the applicant, the 
applicant’s parents, or any other chil-
dren of the applicant’s parents who are 
members of the applicant’s household, 
in the case of a dependent student, or 
by the applicant, the applicant’s 
spouse, or the applicant’s children in 
the case of an independent student. 
The applicant shall verify Social Secu-
rity benefits by submitting a document 
from the Social Security Administra-
tion showing the amount of benefits re-
ceived in the appropriate calendar year 
for the appropriate individuals listed 
above or, at the institution’s option, a 
statement signed by both the applicant 
and the applicant’s parent, in the case 
of a dependent student, or by the appli-
cant, in the case of an independent stu-
dent, certifying that the amount listed 
on the applicant’s aid application is 
correct; and 

(3) Child support received by submit-
ting to it— 

(i) A statement signed by the appli-
cant and one of the applicant’s parents 
in the case of a dependent student, or 
by the applicant in the case of an inde-
pendent student, certifying the amount 
of child support received; and 

(ii) If the institution has reason to 
believe that the information provided 
is inaccurate, the applicant must 
verify the amount of child support re-
ceived by providing a document such 
as— 

(A) a copy of the separation agree-
ment or divorce decree showing the 
amount of child support to be provided; 

(B) A statement from the parent pro-
viding the child support showing the 
amount provided; or 

(C) Copies of the child support checks 
or money order receipts. 

(Approved by the Office of Management and 
Budget under Control Number 1840–0570) 

(Authority: 20 U.S.C. 1094) 

[56 FR 61337, Dec. 2, 1991, as amended at 57 
FR 39089, Aug. 27, 1992; 59 FR 22067, Apr. 28, 
1994; 59 FR 61206, Nov. 29, 1994; 60 FR 34432, 
June 30, 1995] 

§ 668.58 Interim disbursements. 
(a)(1) If an institution has reason to 

believe that the information included 
on the application is inaccurate, until 
the applicant verifies or corrects the 
information included on his or her ap-
plication, the institution may not— 

(i) Disburse any Federal Pell Grant, 
ACG, National SMART Grant, or cam-
pus-based program funds to the appli-
cant; 

(ii) Employ the applicant in its Fed-
eral Work-Study Program; 

(iii) Certify the applicant’s Federal 
Stafford Loan application or process 
Federal Stafford Loan proceeds for any 
previously certified Federal Stafford 
Loan application; or 

(2) If an institution does not have 
reason to believe that the information 
included on an application is inac-
curate prior to verification, the insti-
tution— 

(i) May withhold payment of Federal 
Pell Grant, ACG, National SMART 
Grant, or campus-based funds; or 

(ii)(A) May make one disbursement 
of any combination of Federal Pell 
Grant, ACG, National SMART Grant, 
Federal Perkins Loan, or FSEOG funds 
for the applicant’s first payment pe-
riod; and 

(B) May employ or allow an employer 
to employ an eligible student under the 
Federal Work-Study Program for the 
first 60 consecutive days after the stu-
dent’s enrollment in that award year; 
and 

(iii)(A) May withhold certification of 
the applicant’s Federal Stafford Loan 
application or origination of the appli-
cant’s Direct Subsidized Loan; or 

(B) May certify the Federal Stafford 
Loan application or originate the Di-
rect Subsidized Loan provided that the 
institution does not deliver Federal 
Stafford Loan proceeds or disburse Di-
rect Subsidized Loan proceeds. 

(b) If an institution chooses to make 
disbursement under paragraph (a)(2)(ii) 
(A) or (B) of this section, it is liable for 
any overpayment discovered as a result 
of the verification process to the ex-
tent that the overpayment is not re-
covered from the student. 

(c) An institution may not withhold 
any Federal Stafford Loan or Direct 
Loan proceeds from a student under 
paragraph (a)(2) of this section for 
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more than 45 days. If the applicant 
does not complete the verification 
process within the 45 day period, the 
institution shall return the proceeds to 
the lender. 

(d)(1) If the institution receives Fed-
eral Stafford Loan or Direct Loan pro-
ceeds in an amount which exceeds the 
student’s need for the loan based upon 
the verified information and the excess 
funds can be eliminated by reducing 
subsequent disbursements for the ap-
plicable loan period, the institution 
shall process the proceeds and advise 
the lender to reduce the subsequent 
disbursements. 

(2) If the institution receives Federal 
Stafford Loan or Direct Loan proceeds 
in an amount which exceed the stu-
dent’s need for the loan based upon the 
verified information and the excess 
funds cannot be eliminated in subse-
quent disbursements for the applicable 
loan period, the institution shall re-
turn the excess proceeds to the lender. 

(Authority: 20 U.S.C. 1094) 

[56 FR 61337, Dec. 2, 1991, as amended at 57 
FR 39089, Aug. 27, 1992; 59 FR 22067, 22068, 
Apr. 28, 1994; 59 FR 61207, Nov. 29, 1994; 63 FR 
40625, July 29, 1998; 71 FR 64418, Nov. 1, 2006] 

§ 668.59 Consequences of a change in 
application information. 

(a) For the Federal Pell Grant, ACG, 
and National SMART Grant pro-
grams— 

(1) Except as provided in paragraph 
(a)(2) of this section, if the information 
on an application changes as a result of 
the verification process, the institution 
shall require the applicant to resubmit 
his or her application information to 
the Secretary for corrections if— 

(i) The institution recalculates the 
applicant’s EFC, determines that the 
applicant’s EFC changes, and deter-
mines that the change in the EFC 
changes the applicant’s Federal Pell 
Grant, ACG, or National SMART Grant 
award; or 

(ii) The institution does not recal-
culate the applicant’s EFC. 

(2) An institution need not require an 
applicant to resubmit his or her appli-
cation information to the Secretary, 
recalculate an applicant’s EFC, or ad-
just an applicant’s Federal Pell Grant, 
ACG, or National SMART Grant award 

if, as a result of the verification proc-
ess, the institution finds— 

(i) No errors in nondollar items used 
to calculate the applicant’s EFC; 

(ii) No dollar amount in excess of $400 
as calculated by the net difference be-
tween the corrected sum of Adjusted 
Gross Income (AGI) plus untaxed in-
come minus U.S. taxes paid and the un-
corrected sum of Adjusted Gross In-
come (AGI) plus untaxed income minus 
U.S. taxes paid. If no Federal Income 
Tax Return was filed, income earned 
from work may be used in lieu of Ad-
justed Gross Income (AGI). 

(b) For the Federal Pell Grant, ACG, 
and National SMART Grant pro-
grams— 

(1) If an institution does not recal-
culate an applicant’s EFC under the 
provisions of paragraph (a)(2) of this 
section, the institution shall calculate 
and disburse the applicant’s Federal 
Pell Grant, ACG, or National SMART 
Grant award on the basis of the appli-
cant’s original EFC. 

(2)(i) Except as provided under para-
graph (b)(2)(ii) of this section, if an in-
stitution recalculates an applicant’s 
EFC because of a change in application 
information resulting from the 
verification process, the institution 
shall— 

(A) Require the applicant to resubmit 
his or her application to the Secretary; 

(B) Recalculate the applicant’s Fed-
eral Pell Grant, ACG, or National 
SMART Grant award on the basis of 
the EFC on the corrected SAR or ISIR; 
and 

(C) Disburse any additional funds 
under that award only if the applicant 
provides the institution with the cor-
rected SAR or ISIR and only to the ex-
tent that additional funds are payable 
based on the recalculation. 

(ii) If an institution recalculates an 
applicant’s EFC because of a change in 
application information resulting from 
the verification process and determines 
that the change in the EFC increases 
the applicant’s award, the institution— 

(A) May disburse the applicant’s Fed-
eral Pell, ACG, or National SMART 
Grant Grant award on the basis of the 
original EFC without requiring the ap-
plicant to resubmit his or her applica-
tion information to the Secretary; and 
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(B) Except as provided in § 668.60(b), 
shall disburse any additional funds 
under the increased award reflecting 
the new EFC if the institution receives 
the corrected SAR or ISIR. 

(c) For the campus-based, and Fed-
eral Stafford Loan or Federal Direct 
Stafford/Ford Direct Loan programs— 

(1) Except as provided in paragraph 
(c)(2) of this section, if the information 
on an application changes as a result of 
the verification process, the institution 
shall— 

(i) Recalculate the applicant’s EFC; 
and 

(ii) Adjust the applicant’s financial 
aid package for the campus-based, and 
Federal Stafford Loan or Federal Di-
rect Stafford/Ford Direct Loan pro-
grams to reflect the new EFC if the 
new EFC results in an overaward of 
campus-based funds or decreases the 
applicant’s recommended loan amount. 

(2) An institution need not recal-
culate an applicant’s EFC or adjust his 
or her aid package if, as a result of the 
verification process, the institution 
finds— 

(i) No errors in nondollar items used 
to calculate the applicant’s EFC; 

(ii) No dollar amount in excess of $400 
as calculated by the net difference be-
tween the corrected sum of Adjusted 
Gross Income (AGI) plus untaxed in-
come minus U.S. taxes paid and the un-
corrected sum of Adjusted Gross In-
come (AGI) plus untaxed income minus 
U.S. taxes paid. If no Federal Income 
Tax Return was filed, income earned 
from work may be used in lieu of Ad-
justed Gross Income (AGI). 

(d)(1) If the institution selects an ap-
plicant for verification for an award 
year who previously received a Direct 
Subsidized Loan for that award year, 
and as a result of verification the loan 
amount is reduced, the institution 
shall comply with the procedures speci-
fied in § 668.61(b)(2). 

(2) If the institution selects an appli-
cant for verification for an award year 
who previously received a loan under 
the Federal Stafford Loan Program for 
that award year, and as a result of 
verification the loan amount is re-
duced, the institution shall comply 
with the procedures for notifying the 
borrower and lender specified in 
§ 668.61(b) and § 682.604(h). 

(e) If the applicant has received funds 
based on information which may be in-
correct and the institution has made a 
reasonable effort to resolve the alleged 
discrepancy, but cannot do so, the in-
stitution shall forward the applicant’s 
name, social security number, and 
other relevant information to the Sec-
retary. 

(Approved by the Office of Management and 
Budget under Control Number 1840–0570) 

(Authority: 20 U.S.C. 1094) 

[56 FR 61337, Dec. 2, 1991, as amended at 59 
FR 22067, 22068, Apr. 28, 1994; 59 FR 61206, 
61207, Nov. 29, 1994; 60 FR 34432, June 30, 1995; 
63 FR 40625, July 29, 1998; 71 FR 64418, Nov. 1, 
2006] 

§ 668.60 Deadlines for submitting doc-
umentation and the consequences 
of failing to provide documentation. 

(a) An institution shall require an ap-
plicant selected for verification to sub-
mit to it, within the period of time it 
or the Secretary specifies, the docu-
ments set forth in § 668.57 that are re-
quested by the institution or the Sec-
retary. 

(b) For purposes of the campus-based, 
Federal Stafford Loan, Federal Direct 
Stafford/Ford Loan programs— 

(1) If an applicant fails to provide the 
requested documentation within a rea-
sonable time period established by the 
institution or by the Secretary— 

(i) The institution may not— 
(A) Disburse any additional Federal 

Perkins Loan, FSEOG or funds to the 
applicant; 

(B) Continue to employ or allow an 
employer to employ the applicant 
under FWS; 

(C) Certify the applicant’s Federal 
Stafford Loan application or originate 
the applicant’s Direct Subsidized Loan; 
or 

(D) Process Federal Stafford Loan or 
Direct Subsidized Loan Direct Loan 
proceeds for the applicant; 

(ii) The institution shall return to 
the lender, or to the Secretary, in the 
case of a Direct Subsidized Loan, any 
Federal Stafford Loan or Direct Sub-
sidized Loan proceeds that otherwise 
would be payable to the applicant; and 

(iii) The applicant shall repay to the 
institution any Federal Perkins Loan, 
FSEOG, or payments received for that 
award year; 
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(2) If the applicant provides the re-
quested documentation after the time 
period established by the institution, 
the institution may, at its option, 
award aid to the applicant notwith-
standing paragraph (b)(1)(i) of this sec-
tion; and 

(3) An institution may not withhold 
any Federal Stafford Loan proceeds 
from an applicant under paragraph 
(b)(1)(i)(D) of this section for more 
than 45 days. If the applicant does not 
complete verification within the 45-day 
period, the institution shall return the 
Federal Stafford Loan proceeds to the 
lender. 

(c) For purposes of the Federal Pell 
Grant, ACG, and National SMART 
Grant programs— 

(1) An applicant may submit a 
verified SAR to the institution or the 
institution may receive a verified ISIR 
after the applicable deadline specified 
in 34 CFR 690.61 and 691.61 but within 
an established additional time period 
set by the Secretary through publica-
tion of a notice in the FEDERAL REG-
ISTER. If the institution receives a 
verified SAR or ISIR during the estab-
lished additional time period, and the 
EFC on the two SARs or ISIRs are dif-
ferent, payment must be based on the 
higher of the two EFCs. 

(2) If the applicant does not provide 
to the institution the requested docu-
mentation and, if necessary, a verified 
SAR or the institution does not receive 
a verified ISIR, within the additional 
time period referenced in paragraph 
(c)(1) of this section, the applicant— 

(i) Forfeits the Federal Pell Grant, 
ACG, or National SMART Grant for the 
award year; and 

(ii) Shall return any Federal Pell 
Grant, ACG, or National SMART Grant 
payments previously received for that 
award year to the Secretary. 

(d) The Secretary may determine not 
to process any subsequent application 
for Federal Pell Grant, ACG, or Na-
tional SMART Grant program assist-
ance, and an institution, if directed by 
the Secretary, may not process any 
subsequent application for campus- 
based, Federal Direct Stafford/Ford 
Loan, or Federal Stafford Loan pro-
gram assistance of an applicant who 
has been requested to provide docu-
mentation until the applicant provides 

the documentation or the Secretary de-
cides that there is no longer a need for 
the documentation. 

(e) If an applicant selected for 
verification for an award year dies be-
fore the deadline for completing the 
verification process without com-
pleting that process, and the deadline 
is in the subsequent award year, the in-
stitution may not— 

(1) Make any further disbursements 
on behalf of that applicant; 

(2) Certify that applicant’s Federal 
Stafford Loan application, originate 
that applicant’s Direct Subsidized 
Loan, or process that applicant’s Fed-
eral Stafford Loan or Direct Subsidized 
Loan proceeds; or 

(3) Consider any funds it disbursed to 
that applicant under § 668.58(a)(2) as an 
overpayment. 

(Authority: 20 U.S.C. 1094) 

[56 FR 61337, Dec. 2, 1991, as amended at 59 
FR 22068, Apr. 28, 1994; 59 FR 61207, Nov. 29, 
1994; 63 FR 40625, July 29, 1998; 71 FR 64419, 
Nov. 1, 2006] 

§ 668.61 Recovery of funds. 
(a) If an institution discovers, as a 

result of the verification process, that 
an applicant received under 
§ 668.58(a)(2)(ii)(A) more financial aid 
than the applicant was eligible to re-
ceive, the institution shall eliminate 
the overpayment by— 

(1) Adjusting subsequent financial aid 
payments in the award year in which 
the overpayment occurred; or 

(2) Reimbursing the appropriate pro-
gram account by— 

(i) Requiring the applicant to return 
the overpayment to the institution if 
the institution cannot correct the 
overpayment under paragraph (a)(1) of 
this section; or 

(ii) Making restitution from its own 
funds, by the earlier of the following 
dates, if the applicant does not return 
the overpayment: 

(A) Sixty days after the applicant’s 
last day of attendance. 

(B) The last day of the award year in 
which the institution disbursed Federal 
Pell Grant, ACG, National SMART 
Grant, Federal Perkins Loan, or 
FSEOG funds to the applicant. 

(b)(1) If the institution determines as 
a result of the verification process that 
an applicant received Stafford Loan or 

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00486 Fmt 8010 Sfmt 8002 Y:\SGML\211134.XXX 211134



477 

Off. of Postsecondary Educ., Education § 668.72 

proceeds for an award year in excess of 
the student’s financial need for the 
loan, the institution shall withhold and 
promptly return to the lender or es-
crow agent any disbursement not yet 
delivered to the student that exceeds 
the amount of assistance for which the 
student is eligible, taking into account 
other financial aid received by the stu-
dent. However, instead of returning the 
entire undelivered disbursement, the 
school may choose to return promptly 
to the lender only the portion of the 
disbursement for which the student is 
ineligible. In either case, the institu-
tion shall provide the lender with a 
written statement describing the rea-
son for the returned loan funds. 

(2) If the institution determines as a 
result of the verification process that a 
student received Direct Subsidized 
Loan proceeds for an award year in ex-
cess of the student’s need for the loan, 
the institution shall reduce or cancel 
one or more subsequent disbursements 
to eliminate the amount in excess of 
the student’s need. 

(Approved by the Office of Management and 
Budget under control number 1840–0570) 

(Authority: 20 U.S.C. 1094) 

[56 FR 61337, Dec. 2, 1991, as amended at 57 
FR 39089, Aug. 27, 1992; 59 FR 22068, Apr. 28, 
1994; 59 FR 23095, May 4, 1994; 59 FR 61207, 
Nov. 29, 1994; 63 FR 40626, July 29, 1998; 71 FR 
64419, Nov. 1, 2006] 

Subpart F—Misrepresentation 

SOURCE: 51 FR 43324, Dec. 1, 1986, unless 
otherwise noted. 

§ 668.71 Scope and special definitions. 
(a) This subpart establishes the 

standards and rules by which the Sec-
retary may initiate a proceeding under 
subpart G against an otherwise eligible 
institution for any substantial mis-
representation made by that institu-
tion regarding the nature of its edu-
cational program, its financial charges 
or the employability of its graduates. 

(b) The following definitions apply to 
this subpart: 

Misrepresentation: Any false, erro-
neous or misleading statement an eli-
gible institution makes to a student 
enrolled at the institution, to any pro-
spective student, to the family of an 

enrolled or prospective student, or to 
the Secretary. Misrepresentation in-
cludes the dissemination of endorse-
ments and testimonials that are given 
under duress. 

Prospective student: Any individual 
who has contacted an eligible institu-
tion for the purpose of requesting in-
formation about enrolling at the insti-
tution or who has been contacted di-
rectly by the institution or indirectly 
through general advertising about en-
rolling at the institution. 

Substantial misrepresentation: Any 
misrepresentation on which the person 
to whom it was made could reasonably 
be expected to rely, or has reasonably 
relied, to that person’s detriment. 

(Authority: 20 U.S.C. 1094) 

§ 668.72 Nature of educational pro-
gram. 

Misrepresentation by an institution 
of the nature of its educational pro-
gram includes, but is not limited to, 
false, erroneous or misleading state-
ments concerning— 

(a) The particular type(s), specific 
source(s), nature and extent of its ac-
creditation; 

(b) Whether a student may transfer 
course credits earned at the institution 
to any other institution; 

(c) Whether successful completion of 
a course of instruction qualifies a stu-
dent for— 

(1) Acceptance into a labor union or 
similar organization; or 

(2) Receipt of a local, State or Fed-
eral license or a non-governmental cer-
tification required as a precondition 
for employment or to perform certain 
functions; 

(d) Whether its courses are rec-
ommended by— 

(1) Vocational counselors, high 
schools or employment agencies; or 

(2) Governmental officials for govern-
mental employment; 

(e) Its size, location, facilities or 
equipment; 

(f) The availability, frequency and 
appropriateness of its courses and pro-
grams to the employment objectives 
that it states its programs are designed 
to meet; 

(g) The nature, age and availability 
of its training devices or equipment 
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and their appropriateness to the em-
ployment objectives that it states its 
programs and courses are designed to 
meet; 

(h) The number, availability and 
qualifications, including the training 
and experience, of its faculty and other 
personnel; 

(i) The availability of part-time em-
ployment or other forms of financial 
assistance; 

(j) The nature and availability of any 
tutorial or specialized instruction, 
guidance and counseling, or other sup-
plementary assistance it will provide 
its students before, during or after the 
completion of a course; 

(k) The nature of extent of any pre-
requisites established for enrollment in 
any course; or 

(l) Any matters required to be dis-
closed to prospective students under 
§§ 668.44 and 668.47 of this part. 

(Authority: 20 U.S.C. 1094) 

[51 FR 43324, Dec. 1, 1986, as amended at 54 
FR 24118, June 5, 1989; 59 FR 22320, Apr. 29, 
1994] 

§ 668.73 Nature of financial charges. 
Misrepresentation by an institution 

of the nature of its financial charges 
includes, but is not limited to, false, 
erroneous or misleading statements 
concerning— 

(a) Offers of scholarships to pay all or 
part of a course charge, unless a schol-
arship is actually used to reduce tui-
tion charges made known to the stu-
dent in advance. The charges made 
known to the student in advance are 
the charges applied to all students not 
receiving a scholarship; or 

(b) Whether a particular charge is the 
customary charge at the institution for 
a course. 

(Authority: 20 U.S.C. 1094) 

§ 668.74 Employability of graduates. 
Misrepresentation by an institution 

regarding the employability of its 
graduates includes, but is not limited 
to, false, erroneous or misleading 
statements— 

(a) That the institution is connected 
with any organization or is an employ-
ment agency or other agency providing 
authorized training leading directly to 
employment. 

(b) That the institution maintains a 
placement service for graduates or will 
otherwise secure or assist its graduates 
to obtain employment, unless it pro-
vides the student with a clear and ac-
curate description of the extent and 
nature of this service or assistance; or 

(c) Concerning government job mar-
ket statistics in relation to the poten-
tial placement of its graduates. 

(Authority: 20 U.S.C. 1094) 

§ 668.75 Procedures. 

(a) On receipt of a written allegation 
or compliant from a student enrolled 
at the institution, a prospective stu-
dent, the family of a student or pro-
spective student, or a governmental of-
ficial, the designated department offi-
cial as defined in § 688.81 reviews the al-
legation or compliant to determine its 
factual base and seriousness. 

(b) If the misrepresentation is minor 
and can be readily corrected, the des-
ignated department official informs 
the institution and endeavors to obtain 
an informal, voluntary correction. 

(c) If the designated department offi-
cial finds that the complaint or allega-
tion is a substantial misrepresentation 
as to the nature of the educational pro-
grams, the financial charges of the in-
stitution or the employability of its 
graduates, the official— 

(1) Initiates action to fine or to limit, 
suspend or terminate the institution’s 
eligibility to participate in the Title 
IV, HEA programs according to the 
procedures set forth in subpart G, or 

(2) Take other appropriate action. 

(Authority: 20 U.S.C. 1094) 

Subpart G—Fine, Limitation, Sus-
pension and Termination Pro-
ceedings 

SOURCE: 51 FR 43325, Dec. 1, 1986, unless 
otherwise noted. 

§ 668.81 Scope and special definitions. 

(a) This subpart establishes regula-
tions for the following actions with re-
spect to a participating institution or 
third-party servicer: 

(1) An emergency action. 
(2) The imposition of a fine. 
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(3) The limitation, suspension, or ter-
mination of the participation of the in-
stitution in a title IV, HEA program. 

(4) The limitation, suspension, or ter-
mination of the eligibility of the 
servicer to contract with any institu-
tion to administer any aspect of the in-
stitution’s participation in a Title IV, 
HEA program. 

(b) This subpart applies to an institu-
tion or a third-party servicer that vio-
lates any statutory provision of or ap-
plicable to Title IV of the HEA, any 
regulatory provision prescribed under 
that statutory authority, or any appli-
cable special arrangement, agreement, 
or limitation entered into under the 
authority of statutes applicable to 
Title IV of the HEA. 

(c) This subpart does not apply to a 
determination that— 

(1) An institution or any of its loca-
tions or educational programs fails to 
qualify for initial designation as an eli-
gible institution, location, or edu-
cational program because the institu-
tion, location, or educational program 
fails to satisfy the statutory and regu-
latory provisions that define an eligi-
ble institution or educational program 
with respect to the Title IV, HEA pro-
gram for which a designation of eligi-
bility is sought; 

(2) An institution fails to qualify for 
initial certification or provisional cer-
tification to participate in any Title 
IV, HEA program because the institu-
tion does not meet the factors of finan-
cial responsibility and standards of ad-
ministrative capability contained in 
subpart B of this part; 

(3) A participating institution’s or a 
provisionally certified participating in-
stitution’s period of participation, as 
specified under § 668.13, has expired; or 

(4) A participating institution’s pro-
visional certification is revoked under 
the procedures in § 668.13. 

(d) This subpart does not apply to a 
determination by the Secretary of the 
system to be used to disburse Title IV, 
HEA program funds to a participating 
institution (i.e., advance payments and 
payments by way of reimbursements). 

(Authority: 20 U.S.C. 1094 and 1099a–3(h)) 

[51 FR 43325, Dec. 1, 1986, as amended at 55 
FR 32183, Aug. 7, 1990; 58 FR 13344, Mar. 10, 
1993; 59 FR 22443, Apr. 29, 1994; 59 FR 61186, 
Nov. 29, 1994; 63 FR 40626, July 29, 1998] 

§ 668.82 Standard of conduct. 
(a) A participating institution or a 

third-party servicer that contracts 
with that institution acts in the nature 
of a fiduciary in the administration of 
the Title IV, HEA programs. To par-
ticipate in any Title IV, HEA program, 
the institution or servicer must at all 
times act with the competency and in-
tegrity necessary to qualify as a fidu-
ciary. 

(b) In the capacity of a fiduciary— 
(1) A participating institution is sub-

ject to the highest standard of care and 
diligence in administering the pro-
grams and in accounting to the Sec-
retary for the funds received under 
those programs; and 

(2) A third-party servicer is subject 
to the highest standard of care and 
diligence in administering any aspect 
of the programs on behalf of the insti-
tutions with which the servicer con-
tracts and in accounting to the Sec-
retary and those institutions for any 
funds administered by the servicer 
under those programs. 

(c) The failure of a participating in-
stitution or any of the institution’s 
third-party servicers to administer a 
Title IV, HEA program, or to account 
for the funds that the institution or 
servicer receives under that program, 
in accordance with the highest stand-
ard of care and diligence required of a 
fiduciary, constitutes grounds for— 

(1) An emergency action against the 
institution, a fine on the institution, 
or the limitation, suspension, or termi-
nation of the institution’s participa-
tion in that program; or 

(2) An emergency action against the 
servicer, a fine on the servicer, or the 
limitation, suspension, or termination 
of the servicer’s eligibility to contract 
with any institution to administer any 
aspect of the institution’s participa-
tion in that program. 

(d)(1) A participating institution or a 
third-party servicer with which the in-
stitution contracts violates its fidu-
ciary duty if— 

(i)(A) The servicer has been convicted 
of, or has pled nolo contendere or guilty 
to, a crime involving the acquisition, 
use, or expenditure of Federal, State, 
or local government funds, or has been 
administratively or judicially deter-
mined to have committed fraud or any 
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other material violation of law involv-
ing those funds; 

(B) A person who exercises substan-
tial control over the servicer, as deter-
mined according to § 668.15, has been 
convicted of, or has pled nolo contendere 
or guilty to, a crime involving the ac-
quisition, use, or expenditure of Fed-
eral, State, or local government funds, 
or has been administratively or judi-
cially determined to have committed 
fraud or any other material violation 
of law involving those funds; 

(C) The servicer employs a person in 
a capacity that involves the adminis-
tration of Title IV, HEA programs or 
the receipt of Title IV, HEA program 
funds who has been convicted of, or has 
pled nolo contendere or guilty to, a 
crime involving the acquisition, use, or 
expenditure of Federal, State, or local 
government funds, or who has been ad-
ministratively or judicially determined 
to have committed fraud or any other 
material violation of law involving 
those funds; or 

(D) The servicer uses or contracts in 
a capacity that involves any aspect of 
the administration of the Title IV, 
HEA programs with any other person, 
agency, or organization that has been 
or whose officers or employees have 
been— 

(1) Convicted of, or pled nolo 
contendere or guilty to, a crime involv-
ing the acquisition, use, or expenditure 
of Federal, State, or local government 
funds; or 

(2) Administratively or judicially de-
termined to have committed fraud or 
any other material violation of law in-
volving Federal, State, or local govern-
ment funds; and 

(ii) Upon learning of a conviction, 
plea, or administrative or judicial de-
termination described in paragraph 
(d)(1)(i) of this section, the institution 
or servicer, as applicable, does not 
promptly remove the person, agency, 
or organization from any involvement 
in the administration of the institu-
tion’s participation in Title IV, HEA 
programs, or, as applicable, the re-
moval or elimination of any substan-
tial control, as determined according 
to § 668.15, over the servicer. 

(2) A violation for a reason contained 
in paragraph (d)(1) of this section is 
grounds for terminating— 

(i) The servicer’s eligibility to con-
tract with any institution to admin-
ister any aspect of the institution’s 
participation in a Title IV, HEA pro-
gram; and 

(ii) The participation in any Title IV, 
HEA program of any institution under 
whose contract the servicer committed 
the violation, if that institution had 
been aware of the violation and had 
failed to take the appropriate action 
described in paragraph (d)(1)(ii) of this 
section. 

(e)(1) A participating institution or 
third-party servicer, as applicable, vio-
lates its fiduciary duty if— 

(i)(A) The institution or servicer, as 
applicable, is debarred or suspended 
under Executive Order (E.O.) 12549 (3 
CFR, 1986 Comp., p. 189) or the Federal 
Acquisition Regulations (FAR), 48 CFR 
part 9, subpart 9.4; or 

(B) Cause exists under 34 CFR 85.700 
or 85.800 for debarring or suspending 
the institution, servicer, or any prin-
cipal or affiliate of the institution or 
servicer under E.O. 12549 (3 CFR, 1986 
Comp., p. 189) or the FAR, 48 CFR part 
9, subpart 9.4; and 

(ii) Upon learning of the debarment, 
suspension, or cause for debarment or 
suspension, the institution or servicer, 
as applicable, does not promptly— 

(A) Discontinue the affiliation; or 
(B) Remove the principal from re-

sponsibility for any aspect of the ad-
ministration of an institution’s or 
servicer’s participation in the Title IV, 
HEA programs. 

(2) A violation for a reason contained 
in paragraph (e)(1) of this section is 
grounds for terminating— 

(i) The institution’s participation in 
any Title IV, HEA program; and 

(ii) The servicer’s eligibility to con-
tract with any institution to admin-
ister any aspect of the institution’s 
participation in any Title IV, HEA pro-
gram. The violation is also grounds for 
terminating, under this subpart, the 
participation in any Title IV, HEA pro-
gram of any institution under whose 
contract the servicer committed the 
violation, if that institution knew or 
should have known of the violation. 

(f)(1) The debarment of a partici-
pating institution or third-party 
servicer, as applicable, under E.O. 12549 
(3 CFR, 1986 Comp., p. 189) or the FAR, 
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48 CFR part 9, subpart 9.4, or another 
Federal agency from participation in 
Federal programs, under procedures de-
scribed in 34 CFR 85.612(d) terminates, 
for the duration of the debarment— 

(i) The institution’s participation in 
any Title IV, HEA program; and 

(ii) The servicer’s eligibility to con-
tract with any institution to admin-
ister any aspect of the institution’s 
participation in any Title IV, HEA pro-
gram. 

(2)(i) The suspension of a partici-
pating institution or third-party 
servicer, as applicable, under E.O. 12549 
(3 CFR, 1986 Comp., p. 189) or the FAR, 
48 CFR part 9, subpart 9.4, or another 
Federal agency from participation in 
Federal programs, under procedures de-
scribed in 34 CFR 85.612(d), suspends— 

(A) The institution’s participation in 
any Title IV, HEA program; and 

(B) The servicer’s eligibility to con-
tract with any institution to admin-
ister any aspect of the institution’s 
participation in any Title IV, HEA pro-
gram. 

(ii) A suspension described in para-
graph (f)(2) of this section lasts for a 
period of 60 days, beginning on the ef-
fective date specified in the notice by 
the Secretary under 34 CFR 85.201(b), 
unless— 

(A) The institution or servicer, as ap-
plicable, and the Secretary, agree to an 
extension of the suspension; or 

(B) The Secretary begins a limitation 
or termination proceeding against the 
institution or servicer, as applicable, 
under this subpart before the 60th day 
of the suspension. 

(3) A debarment or suspension not de-
scribed in (f)(1) or (f)(2) of this section 
of a participating institution or third- 
party servicer by another Federal 
agency constitutes prima facie evi-
dence in a proceeding under this sub-
part that cause for suspension or de-
barment and termination, as applica-
ble, exists. 

(Authority: E.O. 12549 (3 CFR, 1986 Comp., p. 
189), E.O. 12689 (3 CFR, 1989 Comp., p. 235); 20 
U.S.C. 1070, et seq., 1082(a)(1) and (h)(1), 
1094(c)(1)(D) and (H), and 3474) 

[59 FR 22444, Apr. 29, 1994, as amended at 60 
FR 33058, June 26, 1995; 68 FR 66615, Nov. 26, 
2003] 

§ 668.83 Emergency action. 
(a) Under an emergency action, the 

Secretary may— 
(1) Withhold Title IV, HEA program 

funds from a participating institution 
or its students, or from a third-party 
servicer, as applicable; 

(2)(i) Withdraw the authority of the 
institution or servicer, as applicable, 
to commit, disburse, deliver, or cause 
the commitment, disbursement, or de-
livery of Title IV, HEA program funds; 
or 

(ii) Withdraw the authority of the in-
stitution or servicer, as applicable, to 
commit, disburse, deliver, or cause the 
commitment, disbursement, or deliv-
ery of Title IV, HEA program funds ex-
cept in accordance with a particular 
procedure; and 

(3)(i) Withdraw the authority of the 
servicer to administer any aspect of 
any institution’s participation in any 
Title IV, HEA program; or 

(ii) Withdraw the authority of the 
servicer to administer any aspect of 
any institution’s participation in any 
Title IV, HEA program except in ac-
cordance with a particular procedure. 

(b)(1) An initiating official begins an 
emergency action against an institu-
tion or third-party servicer by sending 
the institution or servicer a notice by 
registered mail, return receipt re-
quested. In an emergency action 
against a third-party servicer, the offi-
cial also sends the notice to each insti-
tution that contracts with the servicer. 
The official also may transmit the no-
tice by other, more expeditious means 
if practical. 

(2) The emergency action takes effect 
on the date the initiating official mails 
the notice to the institution or 
servicer, as applicable. 

(3) The notice states the grounds on 
which the emergency action is based, 
the consequences of the emergency ac-
tion, and that the institution or 
servicer, as applicable, may request an 
opportunity to show cause why the 
emergency action is unwarranted. 

(c)(1) An initiating official takes 
emergency action against an institu-
tion or third-party servicer only if that 
official— 

(i) Receives information, determined 
by the official to be reliable, that the 
institution or servicer, as applicable, is 
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violating any statutory provision of or 
applicable to Title IV of the HEA, any 
regulatory provision prescribed under 
that statutory authority, or any appli-
cable special arrangement, agreement, 
or limitation entered into under the 
authority of statutes applicable to 
Title IV of the HEA; 

(ii) Determines that immediate ac-
tion is necessary to prevent misuse of 
Title IV, HEA program funds; and 

(iii) Determines that the likelihood 
of loss from that misuse outweighs the 
importance of awaiting completion of 
any proceeding that may be initiated 
to limit, suspend, or terminate, as ap-
plicable— 

(A) The participation of the institu-
tion in one or more Title IV, HEA pro-
grams; or 

(B) The eligibility of the servicer to 
contract with any institution to ad-
minister any aspect of the institution’s 
participation in a Title IV, HEA pro-
gram. 

(2) Examples of violations of a Title 
IV, HEA program requirement that 
cause misuse and the likely loss of 
Title IV, HEA program funds include— 

(i) Causing the commitment, dis-
bursement, or delivery by any party of 
Title IV, HEA program funds in an 
amount that exceeds— 

(A) The amount for which students 
are eligible; or 

(B) The amount of principal, interest, 
or special allowance payments that 
would have been payable to the holder 
of a Federal Stafford or Federal PLUS 
loan if a refund allocable to that loan 
had been made in the amount and at 
the time required; 

(ii) Using, offering to make available, 
or causing the use or availability of 
Title IV, HEA program funds for edu-
cational services if— 

(A) The institution, servicer, or 
agents of the institution or servicer 
have made a substantial misrepresen-
tation as described in §§ 668.72, 668.73, or 
668.74 related to those services; 

(B) The institution lacks the admin-
istrative or financial ability to provide 
those services in full; or 

(C) The institution, or servicer, as 
applicable, lacks the administrative or 
financial ability to make all required 
payments under § 668.22; and 

(iii) Engaging in fraud involving the 
administration of a Title IV, HEA pro-
gram. Examples of fraud include— 

(A) Falsification of any document re-
ceived from a student or pertaining to 
a student’s eligibility for assistance 
under a Title IV, HEA program; 

(B) Falsification, including false cer-
tifications, of any document submitted 
by the institution or servicer to the 
Secretary; 

(C) Falsification, including false cer-
tifications, of any document used for or 
pertaining to— 

(1) The legal authority of an institu-
tion to provide postsecondary edu-
cation in the State in which the insti-
tution is located; or 

(2) The accreditation or 
preaccreditation of an institution or 
any of the institution’s educational 
programs or locations; 

(D) Falsification, including false cer-
tifications, of any document submitted 
to a guaranty agency under the Fed-
eral Stafford Loan or Federal PLUS 
programs or an independent auditor; 

(E) Falsification of any document 
submitted to a third-party servicer by 
an institution or to an institution by a 
third-party servicer pertaining to the 
institution’s participation in a Title 
IV, HEA program; and 

(F) Falsification, including false cer-
tifications, of any document pertaining 
to the performance of any loan collec-
tion activity, including activity that is 
not required by the HEA or applicable 
program regulations. 

(3) If the Secretary begins an emer-
gency action against a third-party 
servicer, the Secretary may also begin 
an emergency action against any insti-
tution under whose contract a third- 
party servicer commits the violation. 

(d)(1) Except as provided in para-
graph (d)(2) of this section, after an 
emergency action becomes effective, an 
institution or third-party servicer, as 
applicable, may not— 

(i) Make or increase awards or make 
other commitments of aid to a student 
under the applicable Title IV, HEA pro-
gram; 

(ii) Disburse either program funds, 
institutional funds, or other funds as 
assistance to a student under that 
Title IV, HEA program; 
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(iii) In the case of an emergency ac-
tion pertaining to participation in the 
Federal Stafford Loan or Federal PLUS 
programs— 

(A) Certify an application for a loan 
under that program; 

(B) Deliver loan proceeds to a student 
under that program; or 

(C) Retain the proceeds of a loan 
made under that program that are re-
ceived after the emergency action 
takes effect; or 

(iv) In the case of an emergency ac-
tion against a third-party servicer, ad-
minister any aspect of any institu-
tion’s participation in any Title IV, 
HEA program. 

(2) If the initiating official with-
draws, by an emergency action, the au-
thority of the institution or servicer to 
commit, disburse, deliver, or cause the 
commitment, disbursement, or deliv-
ery of Title IV, HEA program funds, or 
the authority of the servicer to admin-
ister any aspect of any institution’s 
participation in any Title IV, HEA pro-
gram, except in accordance with a par-
ticular procedure specified in the no-
tice of emergency action, the institu-
tion or servicer, as applicable, may not 
take any action described in paragraph 
(d)(1) of this section except in accord-
ance with the procedure specified in 
the notice. 

(e)(1) Upon request by the institution 
or servicer, as applicable, the Sec-
retary provides the institution or 
servicer, as soon as practicable, with 
an opportunity to show cause that the 
emergency action is unwarranted or 
should be modified. 

(2) An opportunity to show cause 
consists of an opportunity to present 
evidence and argument to a show-cause 
official. The initiating official does not 
act as the show-cause official for any 
emergency action that the initiating 
official has begun. The show-cause offi-
cial is authorized to grant relief from 
the emergency action. The institution 
or servicer may make its presentation 
in writing or, upon its request, at an 
informal meeting with the show-cause 
official. 

(3) The show-cause official may limit 
the time and manner in which argu-
ment and evidence may be presented in 
order to avoid unnecessary delay or the 

presentation of immaterial, irrelevant, 
or repetitious matter. 

(4) The institution or servicer, as ap-
plicable, has the burden of persuading 
the show-cause official that the emer-
gency action imposed by the notice is 
unwarranted or should be modified be-
cause— 

(i) The grounds stated in the notice 
did not, or no longer, exist; 

(ii) The grounds stated in the notice 
will not cause loss or misuse of Title 
IV, HEA program funds; or 

(iii) The institution or servicer, as 
applicable, will use procedures that 
will reliably eliminate the risk of loss 
from the misuse described in the no-
tice. 

(5) The show-cause official continues, 
modifies, or revokes the emergency ac-
tion promptly after consideration of 
any argument and evidence presented 
by the institution or servicer, as appli-
cable, and the initiating official. 

(6) The show-cause official notifies 
the institution or servicer, as applica-
ble, of that official’s determination 
promptly after the completion of the 
show-cause meeting or, if no meeting is 
requested, after the official receives all 
the material submitted by the institu-
tion in opposition to the emergency ac-
tion. In the case of a notice to a third- 
party servicer, the official also notifies 
each institution that contracts with 
the servicer of that determination. The 
show-cause official may explain that 
determination by adopting or modi-
fying the statement of reasons pro-
vided in the notice of emergency ac-
tion. 

(f)(1) An emergency action does not 
extend more than 30 days after initi-
ated unless the Secretary initiates a 
limitation, suspension, or termination 
proceeding under this part or under 34 
CFR part 600 against the institution or 
servicer, as applicable, within that 30- 
day period, in which case the emer-
gency action continues until a final de-
cision is issued in that proceeding, as 
provided in § 668.90(c), as applicable. 

(2) Until a final decision is issued by 
the Secretary in a proceeding described 
in paragraph (f)(1) of this section, any 
action affecting the emergency action 
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1 As adjusted in accordance with the Fed-
eral Civil Penalties Inflation Adjustment 
Act of 1990, as amended (28 U.S.C. 2461 note). 

is at the sole discretion of the initi-
ating official, or, if a show- cause pro-
ceeding is conducted, the show-cause 
official. 

(3) If an emergency action extends 
beyond 180 days by virtue of paragraph 
(f)(1) of this section, the institution or 
servicer, as applicable, may then sub-
mit written material to the show-cause 
official to demonstrate that because of 
facts occurring after the later of the 
notice by the initiating official or the 
show-cause meeting, continuation of 
the emergency action is unwarranted 
and the emergency action should be 
modified or ended. The show-cause offi-
cial considers any written material 
submitted and issues a determination 
that continues, modifies, or revokes 
the emergency action. 

(g) The expiration of an emergency 
action, or its modification or revoca-
tion by the show-cause official, does 
not bar subsequent emergency action 
on a ground other than one specifically 
identified in the notice imposing the 
prior emergency action. Separate 
grounds may include violation of an 
agreement or limitation imposed or re-
sulting from the prior emergency ac-
tion. 

(Authority: 20 U.S.C. 1094) 

[59 FR 22445, Apr. 29, 1994, as amended at 60 
FR 34432, June 30, 1995; 63 FR 40626, July 29, 
1998; 64 FR 59042, Nov. 1, 1999] 

§ 668.84 Fine proceedings. 
(a) Scope and consequences. (1) The 

Secretary may impose a fine of up to 
$27,500 1 per violation on a participating 
institution or third-party servicer 
that— 

(i) Violates any statutory provision 
of or applicable to Title IV of the HEA, 
any regulatory provision prescribed 
under that statutory authority, or any 
applicable special arrangement, agree-
ment, or limitation entered into under 
the authority of statutes applicable to 
Title IV of the HEA; or 

(ii) Substantially misrepresents the 
nature of— 

(A) In the case of an institution, its 
educational program, its financial 

charges, or the employability of its 
graduates; or 

(B) In the case of a third-party 
servicer, as applicable, the educational 
program, financial charges, or employ-
ability of the graduates of any institu-
tion that contracts with the servicer. 

(2) If the Secretary begins a fine pro-
ceeding against a third-party servicer, 
the Secretary also may begin a fine, 
limitation, suspension, or termination 
proceeding against any institution 
under whose contract a third-party 
servicer commits the violation. 

(b) Procedures. (1) A designated de-
partment official begins a fine pro-
ceeding by sending the institution or 
servicer, as applicable, a notice by cer-
tified mail, return receipt requested. In 
the case of a fine proceeding against a 
third-party servicer, the official also 
sends the notice to each institution 
that is affected by the alleged viola-
tions identified as the basis for the fine 
action, and, to the extent possible, to 
each institution that contracts with 
the servicer for the same service af-
fected by the violation. This notice— 

(i) Informs the institution or servicer 
of the Secretary’s intent to fine the in-
stitution or servicer, as applicable, and 
the amount of the fine and identifies 
the alleged violations that constitute 
the basis for the action; 

(ii) Specifies the proposed effective 
date of the fine, which is at least 20 
days from mailing of the notice of in-
tent; 

(iii) Informs the institution or 
servicer that the fine will not be effec-
tive on the date specified in the notice 
if the designated department official 
receives from the institution or 
servicer, as applicable, by that date a 
written request for a hearing or writ-
ten material indicating why the fine 
should not be imposed; and 

(iv) In the case of a fine proceeding 
against a third-party servicer, informs 
each institution that is affected by the 
alleged violations of the consequences 
of the action to the institution. 

(2) If the institution or servicer does 
not request a hearing but submits writ-
ten material, the designated depart-
ment official, after considering that 
material, notifies the institution or, in 
the case of a third-party servicer, the 
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servicer and each institution affected 
by the alleged violations that— 

(i) The fine will not be imposed; or 
(ii) The fine is imposed as of a speci-

fied date, and in a specified amount. 
(3) If the institution or servicer re-

quests a hearing by the time specified 
in paragraph (b)(1)(iii) of this section, 
the designated department official sets 
the date and the place. The date is at 
least 15 days after the designated de-
partment official receives the request. 

(4) A hearing official conducts a hear-
ing in accordance with § 668.88. 

(c) Expedited proceedings. With the ap-
proval of the hearing official and the 
consent of the designated department 
official and the institution or servicer, 
any time schedule specified in this sec-
tion may be shortened. 

(Authority: 20 U.S.C. 1094) 

[59 FR 22446, Apr. 29, 1994, as amended at 67 
FR 69655, Nov. 18, 2002] 

§ 668.85 Suspension proceedings. 
(a) Scope and consequences. (1) The 

Secretary may suspend an institution’s 
participation in a Title IV, HEA pro-
gram or the eligibility of a third-party 
servicer to contract with any institu-
tion to administer any aspect of the in-
stitution’s participation in any Title 
IV, HEA program, if the institution or 
servicer— 

(i) Violates any statutory provision 
of or applicable to Title IV of the HEA, 
any regulatory provision prescribed 
under that statutory authority, or any 
applicable special arrangement, agree-
ment, or limitation entered into under 
the authority of statutes applicable to 
Title IV of the HEA; or 

(ii) Substantially misrepresents the 
nature of— 

(A) In the case of an institution, its 
educational program, its financial 
charges, or the employability of its 
graduates; or 

(B) In the case of a third-party 
servicer, as applicable, the educational 
program, financial charges, or employ-
ability of the graduates of any institu-
tion that contracts with the servicer. 

(2) If the Secretary begins a suspen-
sion proceeding against a third-party 
servicer, the Secretary also may begin 
a fine, limitation, suspension, or termi-
nation proceeding against any institu-

tion under whose contract a third- 
party servicer commits the violation. 

(3) The suspension may not exceed 60 
days unless— 

(i) The institution or servicer and the 
Secretary agree to an extension if the 
institution or servicer, as applicable, 
has not requested a hearing; or 

(ii) The designated department offi-
cial begins a limitation or termination 
proceeding under § 668.86. 

(b) Procedures. (1) A designated de-
partment official begins a suspension 
proceeding by sending a notice to an 
institution or third-party servicer by 
certified mail, return receipt re-
quested. In the case of a suspension 
proceeding against a third-party 
servicer, the official also sends the no-
tice to each institution that contracts 
with the servicer. The designated de-
partment official may also transmit 
the notice by other, more expeditious 
means if practical. The notice— 

(i) Informs the institution or servicer 
of the intent of the Secretary to sus-
pend the institution’s participation or 
the servicer’s eligibility, as applicable, 
cites the consequences of that action, 
and identifies the alleged violations 
that constitute the basis for the ac-
tion; 

(ii) Specifies the proposed effective 
date of the suspension, which is at 
least 20 days after the date of mailing 
of the notice of intent; 

(iii) Informs the institution or 
servicer that the suspension will not be 
effective on the date specified in the 
notice, except as provided in 
§ 668.90(b)(2), if the designated depart-
ment official receives from the institu-
tion or servicer, as applicable, by that 
date a request for a hearing or written 
material indicating why the suspension 
should not take place; and 

(iv) In the case of a suspension pro-
ceeding against a third-party servicer, 
informs each institution that contracts 
with the servicer of the consequences 
of the action to the institution. 

(2) If the institution or servicer does 
not request a hearing, but submits 
written material, the designated de-
partment official, after considering 
that material, notifies the institution 
or, in the case of a third-party servicer, 
the servicer and each institution that 
contracts with the servicer that— 
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(i) The proposed suspension is dis-
missed; or 

(ii) The suspension is effective as of a 
specified date. 

(3) If the institution or servicer re-
quests a hearing by the time specified 
in paragraph (b)(1)(iii) of this section, 
the designated department official sets 
the date and place. The date is at least 
15 days after the designated depart-
ment official receives the request. The 
suspension does not take place until 
after the requested hearing is held. 

(4) A hearing official conducts a hear-
ing in accordance with § 668.88. 

(c) Expedited proceedings. With the ap-
proval of the hearing official and the 
consent of the designated department 
official and the institution or servicer, 
as applicable, any time period specified 
in this section may be shortened. 

(Authority: 20 U.S.C. 1094) 

[59 FR 22447, Apr. 29, 1994, as amended at 60 
FR 61773, Dec. 1, 1995; 65 FR 65637, Nov. 1, 
2000] 

§ 668.86 Limitation or termination pro-
ceedings. 

(a) Scope and consequences. (1) The 
Secretary may limit or terminate an 
institution’s participation in a Title 
IV, HEA program or the eligibility of a 
third-party servicer to contract with 
any institution to administer any as-
pect of the institution’s participation 
in any Title IV, HEA program, if the 
institution or servicer— 

(i) Violates any statutory provision 
of or applicable to Title IV of the HEA, 
any regulatory provision prescribed 
under that statutory authority, or any 
applicable special arrangement, agree-
ment, or limitation entered into under 
the authority of statutes applicable to 
Title IV of the HEA; or 

(ii) Substantially misrepresents the 
nature of— 

(A) In the case of an institution, its 
educational program, its financial 
charges, or the employability of its 
graduates; or 

(B) In the case of a third-party 
servicer, as applicable, the educational 
program, financial charges, or employ-
ability of the graduates of any institu-
tion that contracts with the servicer. 

(2) If the Secretary begins a limita-
tion or termination proceeding against 
a third-party servicer, the Secretary 

also may begin a fine, limitation, sus-
pension, or termination proceeding 
against any institution under whose 
contract a third-party servicer com-
mits the violation. 

(3) The consequences of the limita-
tion or termination of the institution’s 
participation or the servicer’s eligi-
bility are described in §§ 668.93 and 
668.94, respectively. 

(b) Procedures. (1) A designated de-
partment official begins a limitation or 
termination proceeding by sending an 
institution or third-party servicer a 
notice by certified mail, return receipt 
requested. In the case of a limitation 
or termination proceeding against a 
third-party servicer, the official also 
sends the notice to each institution 
that contracts with the servicer. The 
designated department official may 
also transmit the notice by other, more 
expeditious means if practical. This no-
tice— 

(i) Informs the institution or servicer 
of the intent of the Secretary to limit 
or terminate the institution’s partici-
pation or servicer’s eligibility, as ap-
plicable, cites the consequences of that 
action, and identifies the alleged viola-
tions that constitute the basis for the 
action, and, in the case of a limitation 
proceeding, states the limits to be im-
posed; 

(ii) Specifies the proposed effective 
date of the limitation or termination, 
which is at least 20 days after the date 
of mailing of the notice of intent; 

(iii) Informs the institution or 
servicer that the limitation or termi-
nation will not be effective on the date 
specified in the notice if the designated 
department official receives from the 
institution or servicer, as applicable, 
by that date a request for a hearing or 
written material indicating why the 
limitation or termination should not 
take place; and 

(iv) In the case of a limitation or ter-
mination proceeding against a third- 
party servicer, informs each institu-
tion that contracts with the servicer of 
the consequences of the action to the 
institution. 

(2) If the institution or servicer does 
not request a hearing but submits writ-
ten material, the designated depart-
ment official, after considering that 
material, notifies the institution or, in 
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the case of a third-party servicer, the 
servicer and each institution that con-
tracts with the servicer that— 

(i) The proposed action is dismissed; 
(ii) Limitations are effective as of a 

specified date; or 
(iii) The termination is effective as of 

a specified date. 
(3) If the institution or servicer re-

quests a hearing by the time specified 
in paragraph (b)(1)(iii) of this section, 
the designated department official sets 
the date and place. The date is at least 
15 days after the designated depart-
ment official receives the request. The 
limitation or termination does not 
take place until after the requested 
hearing is held. 

(4) A hearing official conducts a hear-
ing in accordance with § 668.88. 

(c) Expedited proceeding. With the ap-
proval of the hearing official and the 
consent of the designated department 
official and the institution or servicer, 
as applicable, any time schedule speci-
fied in this section may be shortened. 

(Authority: 20 U.S.C. 1094) 

[59 FR 22447, Apr. 29, 1994, as amended at 60 
FR 61774, Dec. 1, 1995; 65 FR 65637, Nov. 1, 
2000] 

§ 668.87 Prehearing conference. 
(a) A hearing official may convene a 

prehearing conference if he or she 
thinks that the conference would be 
useful, or if the conference is requested 
by— 

(1) The designated department offi-
cial who brought a proceeding against 
an institution or third-party servicer 
under this subpart; or 

(2) The institution or servicer, as ap-
plicable. 

(b) The purpose of a prehearing con-
ference is to allow the parties to settle 
or narrow the dispute. 

(c) If the hearing official, the des-
ignated department official, and the in-
stitution, or servicer, as applicable, 
agree, a prehearing conference may 
consist of— 

(1) A conference telephone call; 
(2) An informal meeting; or 
(3) The submission and exchange of 

written material. 

(Authority: 20 U.S.C. 1094) 

[59 FR 22448, Apr. 29, 1994] 

§ 668.88 Hearing. 

(a) A hearing is an orderly presen-
tation of arguments and evidence con-
ducted by a hearing official. 

(b) If the hearing official, the des-
ignated department official who 
brought a proceeding against an insti-
tution or third-party servicer under 
this subpart, and the institution or 
servicer, as applicable, agree, the hear-
ing process may be expedited. Proce-
dures to expedite the hearing process 
may include, but are not limited to, 
the following— 

(1) A restriction on the number or 
length of submissions; 

(2) The conduct of the hearing by 
telephone conference call; 

(3) A stipulation by the parties to 
facts and legal authorities not in dis-
pute; or 

(4) A review limited to the written 
record. 

(c)(1) The formal rules of evidence 
and procedures applicable to pro-
ceedings in a court of law are not appli-
cable. However, discussions of settle-
ment between the parties or the terms 
of settlement offers are not admissible. 

(2) The designated department offi-
cial has the burden of persuasion in 
any fine, suspension, limitation or ter-
mination proceeding under this sub-
part. 

(3) Discovery, as provided for under 
the Federal Rules of Civil Procedure, is 
not permitted. 

(4) The hearing official accepts only 
evidence that is relevant and material 
to the proceeding and is not unduly 
repetitious. 

(d) The designated department offi-
cial makes a transcribed record of the 
proceeding and makes one copy of the 
record available to the institution or 
servicer. 

(Authority: 20 U.S.C. 1094) 

[51 FR 43325, Dec. 1, 1986, as amended at 57 
FR 47753, 47754, Oct. 19, 1992; 57 FR 60034, Dec. 
17, 1992; 59 FR 22448, Apr. 29, 1994] 

§ 668.89 Authority and responsibilities 
of the hearing official. 

(a) The hearing official regulates the 
course of a hearing and the conduct of 
the parties during the hearing. The 
hearing official takes all necessary 
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steps to conduct a fair and impartial 
hearing. 

(b)(1) The hearing official is not au-
thorized to issue subpoenas. 

(2) If requested by the hearing offi-
cial, the parties to a hearing shall pro-
vide available personnel who have 
knowledge about the matter under re-
view for oral or written examination. 

(c) The hearing official takes what-
ever measures are appropriate to expe-
dite a hearing. These measures may in-
clude, but are not limited to, the fol-
lowing— 

(1) Scheduling of conferences; 
(2) Setting time limits for hearings 

and submission of written documents; 
and 

(3) Terminating the hearing and 
issuing a decision against a party if 
that party does not meet those time 
limits. 

(d) The hearing official is bound by 
all applicable statutes and regulations. 
The hearing official may not— 

(1) Waive applicable statutes and reg-
ulations; or 

(2) Rule them invalid. 

(Authority: 20 U.S.C. 1094) 

[51 FR 43325, Dec. 1, 1986, as amended at 57 
FR 47753, Oct. 19, 1992; 59 FR 22448, Apr. 29, 
1994] 

§ 668.90 Initial and final decisions. 
(a)(1)(i) A hearing official issues a 

written initial decision in a hearing by 
certified mail, return receipt requested 
to— 

(A) The designated department offi-
cial who began a proceeding against an 
institution or third-party servicer; 

(B) The institution or servicer, as ap-
plicable; and 

(C) In the case of a proceeding 
against a third-party servicer, each in-
stitution that contracts with the 
servicer. 

(ii) The hearing official may also 
transmit the notice by other, more ex-
peditious means if practical. 

(iii) The hearing official issues the 
decision within the latest of the fol-
lowing dates: 

(A) The 30th day after the last sub-
mission is filed with the hearing offi-
cial. 

(B) The 60th day after the last sub-
mission is filed with the hearing offi-
cial if the Secretary, upon request of 

the hearing official, determines that 
the unusual complexity of the case re-
quires additional time for preparation 
of the decision. 

(C) The 50th day after the last day of 
the hearing, if the hearing official does 
not request the parties to make any 
posthearing submission. 

(2) The hearing official’s initial deci-
sion states whether the imposition of 
the fine, limitation, suspension, or ter-
mination sought by the designated de-
partment official is warranted, in 
whole or in part. If the designated de-
partment official brought a termi-
nation action against the institution 
or servicer, the hearing official may, if 
appropriate, issue an initial decision to 
fine the institution or servicer, as ap-
plicable, or, rather than terminating 
the institution’s participation or 
servicer’s eligibility, as applicable, im-
pose one or more limitations on the in-
stitution’s participation or servicer’s 
eligibility. 

(3) Notwithstanding the provisions of 
paragraph (a)(2) of this section— 

(i) If, in a termination action against 
an institution, the hearing official 
finds that the institution has violated 
the provisions of § 668.14(b)(18), the 
hearing official also finds that termi-
nation of the institution’s participa-
tion is warranted; 

(ii) If, in a termination action 
against a third-party servicer, the 
hearing official finds that the servicer 
has violated the provisions of 
§ 668.82(d)(1), the hearing official also 
finds that termination of the institu-
tion’s participation or servicer’s eligi-
bility, as applicable, is warranted; 

(iii) If an action brought against an 
institution or third-party servicer in-
volves its failure to provide surety in 
the amount specified by the Secretary 
under § 668.15, the hearing official finds 
that the amount of the surety estab-
lished by the Secretary was appro-
priate, unless the institution can dem-
onstrate that the amount was unrea-
sonable; 

(iv) In a termination action taken 
against an institution or third-party 
servicer based on the grounds that the 
institution or servicer failed to comply 
with the requirements of § 668.23(c)(3), 
if the hearing official finds that the in-
stitution or servicer failed to meet 
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those requirements, the hearing offi-
cial finds that the termination is war-
ranted; 

(v) In a termination action against 
an institution based on the grounds 
that the institution is not financially 
responsible under § 668.15(c)(1), the 
hearing official finds that the termi-
nation is warranted unless the institu-
tion demonstrates that all applicable 
conditions described in § 668.15(d)(4) 
have been met; and 

(vi) In a termination action against 
an institution or third-party servicer 
on the grounds that the institution or 
servicer, as applicable, engaged in 
fraud involving the administration of 
any Title IV, HEA program, the hear-
ing official finds that the termination 
action is warranted if the hearing offi-
cial finds that the institution or 
servicer, as applicable, engaged in that 
fraud. Examples of fraud include— 

(A) Falsification of any document re-
ceived from a student or pertaining to 
a student’s eligibility for assistance 
under a Title IV, HEA program; 

(B) Falsification, including false cer-
tifications, of any document submitted 
by the institution or servicer to the 
Department of Education; 

(C) Falsification, including false cer-
tifications, of any document used for or 
pertaining to— 

(1) The legal authority of an institu-
tion to provide postsecondary edu-
cation in the State in which the insti-
tution is located; or 

(2) The accreditation or 
preaccreditation of an institution or 
any of the institution’s educational 
programs or locations; 

(D) Falsification, including false cer-
tifications, of any document submitted 
to a guaranty agency under the Fed-
eral Stafford Loan, Federal PLUS, and 
Federal SLS programs, an independent 
auditor, an eligible institution, or a 
third-party servicer; 

(E) Falsification of any document 
submitted to a third-party servicer by 
an institution or to an institution by a 
third-party servicer pertaining to the 
institution’s participation in a Title 
IV, HEA program; and 

(F) Falsification, including false cer-
tifications, of any document pertaining 
to the performance of any loan collec-
tion activity, including activity that is 

not required by the HEA or applicable 
program regulations. 

(4) The hearing official bases findings 
of fact only on evidence considered at 
the hearing and on matters given judi-
cial notice. If a hearing is conducted 
solely through written submissions, 
the parties must agree to findings of 
fact. 

(b)(1) In a suspension proceeding, the 
Secretary reviews the hearing official’s 
initial decision and issues a final deci-
sion within 20 days after the initial de-
cision. The Secretary adopts the initial 
decision unless it is clearly unsup-
ported by the evidence presented at the 
hearing. 

(2) The Secretary notifies the institu-
tion or servicer and, in the case of a 
suspension proceeding against a third- 
party servicer, each institution that 
contracts with the servicer of the final 
decision. If the Secretary suspends the 
institution’s participation or servicer’s 
eligibility, the suspension takes effect 
on the later of— 

(i) The day that the institution or 
servicer receives the notice; or 

(ii) The date specified in the des-
ignated department official’s original 
notice of intent to suspend the institu-
tion’s participation or servicer’s eligi-
bility. 

(3) A suspension may not exceed 60 
days unless a designated department 
official begins a limitation or termi-
nation proceeding under this subpart 
before the expiration of that period. In 
that case, the period may be extended 
until a final decision is issued in that 
proceeding according to paragraph (c) 
of this section. 

(c)(1) In a fine, limitation, or termi-
nation proceeding, the hearing offi-
cial’s initial decision automatically be-
comes the Secretary’s final decision 30 
days after the initial decision is issued 
and received by both parties unless, 
within that 30-day period, the institu-
tion or servicer, as applicable, or the 
designated department official appeals 
the initial decision to the Secretary. 

(2)(i) A party may appeal the hearing 
official’s initial decision by submitting 
to the Secretary, within 30 days after 
the party receives the initial decision, 
a brief or other written statement that 
explains why the party believes that 
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the Secretary should reverse or modify 
the decision of the hearing official. 

(ii) At the time the party files its ap-
peal submission, the party shall pro-
vide a copy of that submission to the 
opposing party. 

(iii) The opposing party shall submit 
its brief or other responsive statement 
to the Secretary, with a copy to the ap-
pellant, within 30 days after the oppos-
ing party receives the appellant’s brief 
or written statement. 

(iv) The appealing party may submit 
proposed findings of fact or conclusions 
of law. However, the proposed findings 
of fact must be supported by— 

(A) The evidence introduced into the 
record at the hearing; 

(B) Stipulations of the parties if the 
hearing consisted of written submis-
sions; or 

(C) Matters that may be judicially 
noticed. 

(v) Neither party may introduce new 
evidence on appeal. 

(vi) The initial decision of the hear-
ing official imposing a fine or limiting 
or terminating the institution’s par-
ticipation or servicer’s eligibility does 
not take effect pending the appeal. 

(vii) The Secretary renders a final de-
cision. The Secretary may delegate to 
a designated department official the 
functions described in paragraph (c)(2) 
(vii) through (ix) of this section. 

(viii) In rendering a final decision, 
the Secretary considers only evidence 
introduced into the record at the hear-
ing and facts agreed to by the parties if 
the hearing consisted only of written 
submissions and matters that may be 
judicially noticed. 

(ix) If the hearing official finds that a 
termination is warranted pursuant to 
paragraph (a)(3) of this section, the 
Secretary may affirm, modify, or re-
verse the initial decision, or may re-
mand the case to the hearing official 
for further proceedings consistent with 
the Secretary’s decision. If the Sec-
retary affirms the initial decision 
without issuing a statement of reasons, 
the Secretary adopts the opinion of the 
hearing official as the decision of the 
Secretary. If the Secretary modifies, 
remands, or reverses the initial deci-
sion, in whole or in part, the Sec-

retary’s decision states the reasons for 
the action taken. 

(Approved by the Office of Management and 
Budget under control number 1840–0537) 

(Authority: 20 U.S.C. 1082, 1094) 

[59 FR 22448, Apr. 29, 1994, as amended at 59 
FR 34964, July 7, 1994; 60 FR 61774, Dec. 1, 
1995; 65 FR 65637, Nov. 1, 2000] 

§ 668.91 Filing of requests for hearings 
and appeals; confirmation of mail-
ing and receipt dates. 

(a) Filing of request for hearing, show- 
cause opportunity, or appeal. (1) A re-
quest by an institution or third-party 
servicer for a hearing or show-cause op-
portunity, other material submitted by 
an institution or third-party servicer 
in response to a notice of proposed ac-
tion under this subpart, or an appeal to 
the Secretary under this subpart must 
be filed with the designated depart-
ment official by hand-delivery, mail, or 
facsimile transmission. 

(2) Documents filed by facsimile 
transmission must be transmitted to 
the designated department official 
identified, either in the notice initi-
ating the action, or, for an appeal, in 
instructions provided by the hearing 
official, as the individual responsible 
to receive them. A party filing a docu-
ment by facsimile transmission must 
confirm that a complete and legible 
copy of the document was received by 
the Department of Education, and may 
be required by the designated depart-
ment official to provide a hard copy of 
the document. 

(3) The Secretary discourages the use 
of facsimile transmission for docu-
ments longer than five pages. 

(4) If agreed upon by the parties, 
service of a document required to be 
served on another party may be made 
upon the other party by facsimile 
transmission. 

(b) Confirmation of mailing and receipt 
dates. (1) The mailing date of a notice 
from a designated department official 
initiating an action under this subpart 
is the date evidenced on the original 
receipt of mailing from the U.S. Postal 
Service. 

(2) The date on which a request for a 
show-cause opportunity, a request for a 
hearing, other material submitted in 
response to a notice of action under 
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this subpart, a decision by a hearing of-
ficial, or a notice of appeal is received 
is, as applicable— 

(i) The date of receipt evidenced on 
the original receipt for a document 
sent by certified mail. 

(ii) The date following the date re-
corded by the delivery service as the 
date material was sent for a document 
sent by next-day delivery service. 

(iii) The date a document sent by reg-
ular mail is recorded, according to the 
regular business practice of the office 
receiving the document, as received. 

(iv) The date a document sent by fac-
simile transmission is recorded as re-
ceived by the facsimile equipment that 
receives the transmission. 

(c) Refusals. If an institution or third- 
party servicer refuses to accept a no-
tice mailed under this subpart, the Sec-
retary considers the notice as being re-
ceived on the date that the institution 
or servicer refuses to accept the notice. 

(Authority: 20 U.S.C. 1094) 

[51 FR 43325, Dec. 1, 1986, as amended at 58 
FR 13345, Mar. 10, 1993; 59 FR 22450, Apr. 29, 
1994] 

§ 668.92 Fines. 
(a) In determining the amount of a 

fine, the designated department offi-
cial, hearing official, and Secretary 
take into account— 

(1) (i) The gravity of an institution’s 
or third-party servicer’s violation or 
failure to carry out the relevant statu-
tory provision, regulatory provision, 
special arrangement, agreement, or 
limitation entered into under the au-
thority of statutes applicable to Title 
IV of the HEA; or 

(ii) The gravity of the institution’s or 
servicer’s misrepresentation; 

(2) The size of the institution; 
(3) The size of the servicer’s business, 

including the number of institutions 
and students served by the servicer; 

(4) In the case of a violation by a 
third-party servicer, the extent to 
which the servicer can document that 
the institution contributed to that vio-
lation; and 

(5) For purposes of assessing a fine on 
a third-party servicer, the extent to 
which— 

(i) Violations are caused by repeated 
mechanical systemic unintentional er-
rors. The Secretary counts the total of 

violations caused by a repeated me-
chanical systemic unintentional error 
as a single violation, unless the 
servicer has been cited for a similar 
violation previously and had failed to 
make the appropriate corrections to 
the system; and 

(ii) The financial loss of Title IV, 
HEA program funds was attributable to 
a repeated mechanical systemic unin-
tentional error. 

(b) In determining the gravity of the 
institution’s or servicer’s violation, 
failure, or misrepresentation under 
paragraph (a) of this section, the des-
ignated department official, hearing of-
ficial, and Secretary take into account 
the amount of any liability owed by 
the institution and any third-party 
servicer that contracts with the insti-
tution, and the number of students af-
fected as a result of that violation, fail-
ure, or misrepresentation on— 

(1) Improperly expended or unspent 
Title IV, HEA program funds received 
by the institution or servicer, as appli-
cable; or 

(2) Required refunds, including the 
treatment of title IV, HEA program 
funds when a student withdraws under 
§ 668.22. 

(c) Upon the request of the institu-
tion or third-party servicer, the Sec-
retary may compromise the fine. 

(d)(1) Notwithstanding any other pro-
vision of statute or regulation, any in-
dividual described in paragraph (d)(2) 
of this section, in addition to other 
penalties provided by law, is liable to 
the Secretary for amounts that should 
have been refunded or returned under 
§ 668.22 of the title IV program funds 
not returned, to the same extent with 
respect to those funds that such an in-
dividual would be liable as a respon-
sible person for a penalty under section 
6672(a) of Internal Revenue Code of 1986 
with respect to the nonpayment of 
taxes. 

(2) The individual subject to the pen-
alty described in paragraph (d)(1) is 
any individual who— 

(i) The Secretary determines, in ac-
cordance with § 668.174(c), exercises sub-
stantial control over an institution 
participating in, or seeking to partici-
pate in, a program under this title; 

(ii) Is required under § 668.22 to return 
title IV program funds to a lender or to 
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the Secretary on behalf of a student or 
borrower, or was required under § 668.22 
in effect on June 30, 2000 to return title 
IV program funds to a lender or to the 
Secretary on behalf of a student or bor-
rower; and 

(iii) Willfully fails to return those 
funds or willfully attempts in any man-
ner to evade that payment. 

(Authority: 20 U.S.C. 1094 and 1099c) 

[59 FR 22450, Apr. 29, 1994, as amended at 64 
FR 58618, Oct. 29, 1999; 64 FR 59042, Nov. 1, 
1999] 

§ 668.93 Limitation. 
A limitation may include, as appro-

priate to the Title IV, HEA program in 
question— 

(a) A limit on the number or percent-
age of students enrolled in an institu-
tion who may receive Title IV, HEA 
program funds; 

(b) A limit, for a stated period of 
time, on the percentage of an institu-
tion’s total receipts from tuition and 
fees derived from Title IV, HEA pro-
gram funds; 

(c) A limit on the number or size of 
institutions with which a third-party 
servicer may contract; 

(d) A limit on the number of bor-
rower or loan accounts that a third- 
party servicer may service under a con-
tract with an institution; 

(e) A limit on the responsibilities 
that a third-party servicer may per-
form under a contract with an institu-
tion; 

(f) A requirement for a third-party 
servicer to perform additional respon-
sibilities under a contract with an in-
stitution; 

(g) A requirement that an institution 
obtain surety, in a specified amount, to 
assure its ability to meet its financial 
obligations to students who receive 
Title IV, HEA program funds; 

(h) A requirement that a third-party 
servicer obtain surety, in a specified 
amount, to assure the servicer’s ability 
to meet the servicer’s financial obliga-
tions under a contract; or 

(i) Other conditions as may be deter-
mined by the Secretary to be reason-
able and appropriate. 

(Authority: 20 U.S.C. 1094) 

[59 FR 22450, Apr. 29, 1994] 

§ 668.94 Termination. 
(a) A termination—(1) Ends an institu-

tion’s participation in a Title IV, HEA 
program or ends a third-party 
servicer’s eligibility to contract with 
any institution to administer any as-
pect of the institution’s participation 
in a Title IV, HEA program; 

(2) Ends the authority of a third- 
party servicer to administer any aspect 
of any institution’s participation in 
that program; 

(3) Prohibits an institution or third- 
party servicer, as applicable, or the 
Secretary from making or increasing 
awards under that program; 

(4) Prohibits an institution or third- 
party servicer, as applicable, from 
making any other new commitments of 
funds under that program; and 

(5) If an institution’s participation in 
the Federal Stafford Loan Program or 
Federal PLUS programs has been ter-
minated, prohibits further guarantee 
commitments by the Secretary for 
loans under that program to students 
to attend that institution, and, if the 
institution is a lender under that pro-
gram, prohibits further disbursements 
by the institution (whether or not 
guarantee commitments have been 
issued by the Secretary or a guaranty 
agency for those disbursements). 

(b) After its participation in a Title 
IV, HEA program has been terminated, 
an institution may disburse or deliver 
funds under that Title IV, HEA pro-
gram to students enrolled at the insti-
tution only in accordance with § 668.26 
and with any additional requirements 
imposed under this part. 

(c) If a third-party servicer’s eligi-
bility is terminated, the servicer must 
return to each institution that con-
tracts with the servicer any funds re-
ceived by the servicer under the appli-
cable Title IV, HEA program on behalf 
of the institution or the institution’s 
students or otherwise dispose of those 
funds under instructions from the Sec-
retary. The servicer also must return 
to each institution that contracts with 
the servicer all records pertaining to 
the servicer’s administration of that 
program on behalf of that institution. 

(Authority: 20 U.S.C. 1094) 

[59 FR 22450, Apr. 29, 1994, as amended at 63 
FR 40626, July 29, 1998] 
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§ 668.95 Reimbursements, refunds, and 
offsets. 

(a) The designated department offi-
cial, hearing official, or Secretary may 
require an institution or third-party 
servicer to take reasonable and appro-
priate corrective action to remedy the 
institution’s or servicer’s violation, as 
applicable, of any statutory provision 
of or applicable to Title IV of the HEA, 
any regulatory provision prescribed 
under that statutory authority, or any 
applicable special arrangement, agree-
ment, or limitation entered into under 
the authority of statutes applicable to 
Title IV of the HEA. 

(b) The corrective action may include 
payment of any funds to the Secretary, 
or to designated recipients, that the in-
stitution or servicer, as applicable, im-
properly received, withheld, disbursed, 
or caused to be disbursed. Corrective 
action may, for example, relate to— 

(1) With respect to the Federal Staf-
ford Loan, Federal PLUS, and Federal 
SLS programs— 

(i) Ineligible interest benefits, special 
allowances, or other claims paid by the 
Secretary; and 

(ii) Discounts, premiums, or excess 
interest paid in violation of 34 CFR 
part 682; and 

(2) With respect to all Title IV, HEA 
programs— 

(i) Refunds or returns of title IV, 
HEA program funds required under pro-
gram regulations when a student with-
draws. 

(ii) Any grants, work-study assist-
ance, or loans made in violation of pro-
gram regulations. 

(c) If any final decision requires an 
institution or third-party servicer to 
reimburse or make any other payment 
to the Secretary, the Secretary may 
offset these claims against any benefits 
or claims due to the institution or 
servicer. 

(d) If an institution’s violation in 
paragraph (a) of this section results 
from an administrative, accounting, or 
recordkeeping error, and that error was 
not part of a pattern of error, and there 
is no evidence of fraud or misconduct 
related to the error, the Secretary per-
mits the institution to correct or cure 
the error. If the institution corrects or 
cures the error, the Secretary does not 

limit, suspend, terminate, or fine the 
institution for that error. 

(Authority: 20 U.S.C. 1094 and 1099c–1) 

[59 FR 22451, Apr. 29, 1994, as amended at 64 
FR 58619, Oct. 29, 1999; 64 FR 59042, Nov. 1, 
1999] 

§ 668.96 Reinstatement after termi-
nation. 

(a)(1) An institution whose participa-
tion in a Title IV, HEA program has 
been terminated may file a request for 
reinstatement of that participation. 

(2) A third-party servicer whose eligi-
bility to contract with any institution 
to administer any aspect of the institu-
tion’s participation in a Title IV, HEA 
program has been terminated may file 
a request for reinstatement of that eli-
gibility. 

(b) An institution whose participa-
tion has been terminated or a third- 
party servicer whose eligibility has 
been terminated may request rein-
statement only after the later of the 
expiration of— 

(1) Eighteen months from the effec-
tive date of the termination; or 

(2) A debarment or suspension under 
Executive Order 12549 (3 CFR, 1986 
Comp., p. 189) or the Federal Acquisi-
tion Regulations, 48 CFR part 9, sub-
part 9.4. 

(c) To be reinstated, an institution or 
third-party servicer must submit its 
request for reinstatement in writing to 
the Secretary and must— 

(1) Demonstrate to the Secretary’s 
satisfaction that it has corrected the 
violation or violations on which its ter-
mination was based, including payment 
in full to the Secretary or to other re-
cipients of funds that the institution or 
servicer, as applicable, has improperly 
received, withheld, disbursed, or caused 
to be disbursed; 

(2) Meet all applicable requirements 
of this part; and 

(3) In the case of an institution, enter 
into a new program participation 
agreement with the Secretary. 

(d) The Secretary, within 60 days of 
receiving the reinstatement request— 

(1) Grants the request; 
(2) Denies the request; or 
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(3) Grants the request subject to a 
limitation or limitations. 

(Approved by the Office of Management and 
Budget under control number 1840–0537) 

(Authority: 20 U.S.C. 1094; E.O. 12549 (3 CFR, 
1986 Comp., p. 189), 12689 (3 CFR, 1989 Comp., 
p. 235)) 

[59 FR 22451, Apr. 29, 1994, as amended at 59 
FR 34964, July 7, 1994] 

§ 668.97 Removal of limitation. 
(a) An institution whose participa-

tion in a Title IV, HEA program has 
been limited may not apply for re-
moval of the limitation before the ex-
piration of 12 months from the effec-
tive date of the limitation. 

(b) A third-party servicer whose eligi-
bility to contract with any institution 
to administer any aspect of the institu-
tion’s participation in a Title IV, HEA 
program has been limited may request 
removal of the limitation. 

(c) The institution or servicer may 
not apply for removal of the limitation 
before the later of the expiration of— 

(1) Twelve months from the effective 
date of the limitation; or 

(2) A debarment or suspension under 
Executive Order 12549 (3 CFR, 1986 
Comp., p. 189) or the Federal Acquisi-
tion Regulations, 48 CFR part 9, sub-
part 9.4. 

(d) If the institution or servicer re-
quests removal of the limitation, the 
request must be in writing and show 
that the institution or servicer, as ap-
plicable, has corrected the violation or 
violations on which the limitation was 
based. 

(e) No later than 60 days after the 
Secretary receives the request, the 
Secretary responds to the institution 
or servicer— 

(1) Granting its request; 
(2) Denying its request; or 
(3) Granting the request subject to 

other limitation or limitations. 
(f) If the Secretary denies the request 

or establishes other limitations, the 
Secretary grants the institution or 
servicer, upon the institution’s or 
servicer’s request, an opportunity to 
show cause why the participation or 
eligibility, as applicable, should be 
fully reinstated. 

(g) The institution’s or servicer’s re-
quest for an opportunity to show cause 
does not waive— 

(1) The institution’s right to partici-
pate in any or all Title IV, HEA pro-
grams if it complies with the con-
tinuing limitation or limitations pend-
ing the outcome of the opportunity to 
show cause; and 

(2) The servicer’s right to contract 
with any institution to administer any 
aspect of the institution’s participa-
tion in any Title IV, HEA program, if 
the servicer complies with the con-
tinuing limitation pending the out-
come of the opportunity to show cause. 

(Authority: 20 U.S.C. 1094; E.O. 12549 (3 CFR, 
1986 Comp., p. 189), 12689 (3 CFR, 1989 Comp., 
p. 235)) 

[59 FR 22451, Apr. 29, 1994] 

§ 668.98 Interlocutory appeals to the 
Secretary from rulings of a hearing 
official. 

(a) A ruling by a hearing official may 
not be appealed to the Secretary until 
the issuance of an initial decision, ex-
cept that the Secretary may, at any 
time prior to the issuance of the initial 
decision, grant a review of a ruling 
upon either a certification by a hearing 
official of the ruling to the Secretary 
for review or the filing of a petition for 
review of a ruling by one or both of the 
parties, if— 

(1) That ruling involves a controlling 
question of substantive or procedural 
law; and 

(2) The immediate resolution of the 
question will materially advance the 
final disposition of the proceeding or 
subsequent review will be an inad-
equate remedy. 

(b)(1) A petition for interlocutory re-
view of an interim ruling must include 
the following: 

(i) A brief statement of the facts nec-
essary to an understanding of the issue 
on which review is sought. 

(ii) A statement of the issue. 
(iii) A statement of the reasons show-

ing that the ruling complained of in-
volves a controlling question of sub-
stantive or procedural law and why im-
mediate review of the ruling will mate-
rially advance the disposition of the 
case, or why subsequent review will be 
an inadequate remedy. 

(2) A petition may not exceed ten 
pages, double-spaced, and must be filed 
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with a copy of the ruling and any find-
ings and opinions relating to the rul-
ing. 

(c) A copy of the petition must be 
provided to the hearing official at the 
time of filing with the secretary, and a 
copy of a petition or any certification 
must be served upon the parties by cer-
tified mail, return receipt requested. 
The petition or certification must re-
flect this service. 

(d) If a party files a petition under 
this section, the hearing official may 
state to the Secretary a view as to 
whether review is appropriate or inap-
propriate by submitting a brief state-
ment addressing the party’s petition 
within 10 days of the receipt of that pe-
tition by the hearing official. A copy of 
the statement must be served on all 
parties by certified mail, return receipt 
requested. 

(e) A party’s response to a petition or 
certification for interlocutory review 
must be filed within seven days after 
service of the petition or statement, as 
applicable, and may not exceed ten 
pages, double-spaced, in length. A copy 
of the response must be served on the 
parties and the hearing official by hand 
delivery or regular mail. 

(f) The filing of a petition for inter-
locutory review does not automatically 
stay the proceedings. A stay during 
consideration of a petition for review 
may be granted by the hearing official 
if that official has certified or stated to 
the Secretary that review of the ruling 
is appropriate. The Secretary may 
order a stay of proceedings at any time 
after the filing of a request for inter-
locutory review. 

(g) The Secretary notifies the parties 
if a petition or certification for inter-
locutory review is accepted, and may 
provide the parties a reasonable time 
within which to submit written argu-
ment with regard to the merit of the 
petition or certification. 

(h) If the Secretary takes no action 
on a petition or certification for review 
within 15 days of receipt of it, the re-
quest is deemed to be denied. 

(i) The Secretary may affirm, mod-
ify, set aside, or remand the interim 
ruling of the hearing official. 

(j) The Secretary may delegate to a 
designated department official the 

functions described in paragraphs (f) 
through (i) of this section. 

(Authority: 20 U.S.C. 1094) 

(Approved by the Office of Management and 
Budget under control number 1801–0003) 

[57 FR 60034, Dec. 17, 1992, as amended at 58 
FR 14153, Mar. 16, 1993] 

Subpart H—Appeal Procedures for 
Audit Determinations and Pro-
gram Review Determinations 

SOURCE: 52 FR 30115, Aug. 12, 1987, unless 
otherwise noted. Correctly designated at 52 
FR 46354, Dec. 7, 1987. 

§ 668.111 Scope and purpose. 

(a) This subpart establishes rules 
governing the appeal by an institution 
or third-party servicer from a final 
audit determination or a final program 
review determination arising from an 
audit or program review of the institu-
tion’s participation in any Title IV, 
HEA program or of the servicer’s ad-
ministration of any aspect of an insti-
tution’s participation in any Title IV, 
HEA program. 

(b) This subpart applies to any par-
ticipating institution or third-party 
servicer that appeals a final audit de-
termination or final program review 
determination. 

(c) This subpart does not apply to 
proceedings governed by subpart G of 
this part or to a determination that— 

(1) An institution fails to meet the 
applicable statutory definition set 
forth in sections 435, 481, or 1201 of the 
HEA, except to the extent that such a 
determination forms the basis of a 
final audit determination or a final 
program review determination; or 

(2) An institution fails to qualify for 
certification to participate in the title 
IV, HEA programs because it does not 
meet the fiscal and administrative 
standards set forth in subpart B of this 
part, except to the extent that such a 
determination forms the basis of a 
final audit determination or a program 
review determination. 

(Authority: 20 U.S.C. 1094) 

[52 FR 30115, Aug. 12, 1987, correctly des-
ignated at 52 FR 46354, Dec. 7, 1987, as amend-
ed at 59 FR 22452, Apr. 29, 1994] 
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§ 668.112 Definitions. 
The following definitions apply to 

this subpart: 
(a) Final audit determination means 

the written notice of a determination 
issued by a designated department offi-
cial based on an audit of— 

(1) An institution’s participation in 
any or all of the Title IV, HEA pro-
grams; or 

(2) A third-party servicer’s adminis-
tration of any aspect of an institu-
tion’s participation in any or all of the 
Title IV, HEA programs. 

(b) Final program review determination 
means the written notice of a deter-
mination issued by a designated de-
partment official and resulting from a 
program compliance review of— 

(1) An institution’s participation in 
any or all of the Title IV, HEA pro-
grams; or 

(2) A third-party servicer’s adminis-
tration of any aspect of an institu-
tion’s participation in any Title IV, 
HEA program. 

(Authority: 20 U.S.C. 1094) 

[59 FR 22452, Apr. 29, 1994] 

§ 668.113 Request for review. 
(a) An institution or third-party 

servicer seeking the Secretary’s review 
of a final audit determination or a 
final program review determination 
shall file a written request for review 
with the designated department offi-
cial. 

(b) The institution or servicer shall 
file its request for review and any 
records or materials admissible under 
the terms of § 668.116(e) and (f), no later 
than 45 days from the date that the in-
stitution or servicer receives the final 
audit determination or final program 
review determination. 

(c) The institution or servicer shall 
attach to the request for review a copy 
of the final audit determination or 
final program review determination, 
and shall— 

(1) Identify the issues and facts in 
dispute; and 

(2) State the institution’s or 
servicer’s position, as applicable, to-
gether with the pertinent facts and 
reasons supporting that position. 

(d)(1) If an institution’s violation 
that resulted in the final audit deter-

mination or final program review de-
termination in paragraph (a) of this 
section results from an administrative, 
accounting, or recordkeeping error, 
and that error was not part of a pat-
tern of error, and there is no evidence 
of fraud or misconduct related to the 
error, the Secretary permits the insti-
tution to correct or cure the error. 

(2) If the institution is charged with 
a liability as a result of an error de-
scribed in paragraph (d)(1) of this sec-
tion, the institution cures or corrects 
that error with regard to that liability 
if the cure or correction eliminates the 
basis for the liability. 

(Approved by the Office of Management and 
Budget under control number 1840–0537) 

(Authority: 20 U.S.C. 1094 and 1099c–1) 

[59 FR 22452, Apr. 29, 1994, as amended at 59 
FR 34964, July 7, 1994; 64 FR 58619, Oct. 29, 
1999] 

§ 668.114 Notification of hearing. 

(a) Upon receipt of an institution’s or 
third-party servicer’s request for re-
view, the designated department offi-
cial arranges for a hearing before a 
hearing official. 

(b) Within 30 days of the designated 
department official’s receipt of an in-
stitution’s or third-party servicer’s re-
quest for review, the hearing official 
notifies the designated department of-
ficial and the parties to the proceeding 
of the schedule for the submission of 
briefs by both the designated depart-
ment official and, as applicable, the in-
stitution or servicer. 

(c) The hearing official schedules the 
submission of briefs and of accom-
panying evidence admissible under the 
terms of § 668.116 (e) and (f) to occur no 
later than 120 days from the date that 
the hearing official notifies the institu-
tion or servicer. 

(Authority: 20 U.S.C. 1094) 

[59 FR 22452, Apr. 29, 1994] 

§ 668.115 Prehearing conference. 

(a) In the event that the hearing offi-
cial considers a prehearing conference 
necessary, he may convene a pre-
hearing conference. 

(b) The purpose of a prehearing con-
ference is to allow the parties to settle 
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or narrow the dispute. A prehearing 
conference consists of— 

(1) A telephone conference call; 
(2) An informal meeting of the par-

ties with the hearing official; or 
(3) The submission and exchange of 

written materials by the parties. 
(c) All prehearing conferences requir-

ing appearances by the parties shall 
take place in the Washington, D.C. 
metropolitan area. 

(Authority: 20 U.S.C. 1094) 

[52 FR 30115, Aug. 12, 1987, correctly des-
ignated at 52 FR 46354, Dec. 7, 1987, as amend-
ed at 57 FR 47753, Oct. 19, 1992] 

§ 668.116 Hearing. 
(a) A hearing is a process conducted 

by the hearing official whereby an or-
derly presentation of arguments and 
evidence is made by the parties. 

(b) The hearing process consists of 
the submission of written briefs to the 
hearing official by the institution or 
third-party servicer, as applicable, and 
by the designated department official, 
unless the hearing official determines, 
under paragraph (g) of this section, 
that an oral hearing is also necessary. 

(c) Each party shall provide a copy of 
its brief and any accompanying mate-
rials to the opposing party simulta-
neously with the filing of its brief and 
materials with the hearing official. 

(d) An institution or third-party 
servicer requesting review of the final 
audit determination or final program 
review determination issued by the 
designated department official shall 
have the burden of proving the fol-
lowing matters, as applicable: 

(1) That expenditures questioned or 
disallowed were proper. 

(2) That the institution or servicer 
complied with program requirements. 

(e)(1) A party may submit as evidence 
to the hearing official only materials 
within one or more of the following 
categories: 

(i) Department of Education audit re-
ports and audit work papers for audits 
performed by the department’s Office 
of Inspector General. 

(ii) In the case of an institution, in-
stitutional audit work papers, records, 
and other materials, if the institution 
provided those work papers, records, or 
materials to the Department of Edu-
cation no later than the date by which 

the institution was required to file its 
request for review in accordance with 
§ 668.113. 

(iii) In the case of a third-party 
servicer, the servicer’s audit work pa-
pers and the records and other mate-
rials of the servicer or any institution 
that contracts with the servicer, if the 
servicer provided those work papers, 
records, or materials to the Depart-
ment of Education no later than the 
date that the servicer was required to 
file the request for review under 
§ 668.113. 

(iv) Department of Education pro-
gram review reports and work papers 
for program reviews. 

(v) Institutional or servicer records 
and other materials (including records 
and other materials of any institution 
that contracts with the servicer) pro-
vided to the Department of Education 
in response to a program review, if the 
records or materials were provided to 
the Department of Education by the in-
stitution or servicer no later than the 
date by which the institution or 
servicer was required to file its request 
for review in accordance with § 668.113. 

(vi) Other Department of Education 
records and materials if the records 
and materials were provided to the 
hearing official no later than 30 days 
after the institution’s or servicer’s fil-
ing of its request for review. 

(2) A party desiring to submit as evi-
dence any materials described in para-
graph (e)(1) of this section shall submit 
that evidence with its initial brief. 

(f) The hearing official accepts only 
evidence that is both admissible and 
timely under the terms of paragraph 
(e) of this section, and relevant and 
material to the appeal. Examples of 
evidence that shall be deemed irrele-
vant and immaterial except upon a 
clear showing of probative value re-
specting the matters described in para-
graph (d) of this section include— 

(1) Evidence relating to a period of 
time other than the period of time cov-
ered by the audit or program review; 

(2) Evidence relating to an audit or 
program review of an institution or 
third-party servicer other than the in-
stitution or servicer bringing the ap-
peal, or the resolution thereof; and 

(3) Evidence relating to the current 
practice of the institution or servicer 
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bringing the appeal in the program 
areas at issue in the appeal. 

(g)(1) The hearing official may sched-
ule an oral argument if he or she deter-
mines that an oral argument is nec-
essary to clarify the issues and the po-
sitions of the parties as presented in 
the parties’ written submissions. 

(2) In the event that an oral argu-
ment is conducted, the designated de-
partment official makes a transcribed 
record of the proceedings and makes 
one copy of that record available to 
each of the parties to the proceeding. 

(h) Any oral argument shall take 
place in the Washington, DC metropoli-
tan area. 

(i) Either party may be represented 
by counsel. 

(Authority: 20 U.S.C. 1094) 

[52 FR 30115, Aug. 12, 1987; 52 FR 46354, Dec. 
7, 1987, as amended at 57 FR 47753, Oct. 19, 
1992; 59 FR 22452, Apr. 29, 1994; 59 FR 61186, 
Nov. 29, 1994] 

§ 668.117 Authority and responsibil-
ities of the hearing official. 

(a) The hearing official regulates the 
course of the proceedings and the con-
duct of the parties following a request 
for review and takes all steps necessary 
to conduct fair and impartial pro-
ceedings. 

(b) The hearing official is not author-
ized to issue subpoenas or compel dis-
covery as provided for in the Federal 
Rules of Civil Procedure. 

(c) The hearing official shall take 
whatever measures are appropriate to 
expedite the proceedings. These meas-
ures may include, but are not limited 
to, one or more of the following: 

(1) Scheduling of conferences. 
(2) Setting time limits for oral argu-

ments and the submission of briefs. 
(3) Terminating the hearing process 

and issuing a decision against a party 
if that party does not meet time limits 
established by the hearing official. 

(d) The hearing official is bound by 
all applicable statutes and regulations. 
The hearing official may not— 

(1) Waive applicable statutes and reg-
ulations; or 

(2) Rule them invalid. 

(Authority: 20 U.S.C. 1094) 

[52 FR 30115, Aug. 12, 1987, correctly des-
ignated at 52 FR 46354, Dec. 7, 1987, as amend-
ed at 57 FR 47753, Oct. 19, 1992] 

§ 668.118 Decision of the hearing offi-
cial. 

(a) Upon review of the parties’ writ-
ten submissions and termination of the 
oral argument if one is held, the hear-
ing official issues a written decision. 

(b) The hearing official’s decision 
states and explains whether the final 
audit determination or final program 
review determination issued by the 
designated ED official was supportable, 
in whole or in part. 

(c) The hearing official bases any 
findings of fact only on evidence prop-
erly presented before him, on matters 
given official notice, or on facts stipu-
lated to by the parties. 

(Authority: 20 U.S.C. 1094) 

[52 FR 30115, Aug. 12, 1987, correctly des-
ignated at 52 FR 46354, Dec. 7, 1987, as amend-
ed at 57 FR 47753, Oct. 19, 1992] 

§ 668.119 Appeal to the Secretary. 

(a) Within 30 days of its receipt of the 
initial decision of the hearing official, 
a party wishing to appeal the decision 
shall submit a brief or other written 
material to the Secretary explaining 
why the decision of the hearing official 
should be overturned or modified. 

(b) The party appealing the initial 
decision shall, simultaneously with its 
filing of the appeal, provide the oppos-
ing party with a copy of its brief or 
other written material. 

(c) In its brief to the Secretary, the 
party appealing the initial decision 
may submit proposed findings of fact 
or conclusions of law. However, the 
proposed findings of fact must be sup-
ported by— 

(1) The admissible evidence already 
in the record; 

(2) Matters that may be given official 
notice; or 

(3) Stipulations of the parties 
(d) The opposing party shall file its 

response to the appeal, if any, with the 
Secretary within 30 days of that par-
ty’s receipt of the appeal to the Sec-
retary. 
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(e) The opposing party shall, simulta-
neously with the filing of any response, 
provide a copy of its response to the 
appeal to the party appealing the ini-
tial decision. 

(f) Neither party may introduce new 
evidence on appeal. 

(Authority: 20 U.S.C. 1094) 

[52 FR 30115, Aug. 12, 1987, correctly des-
ignated at 52 FR 46354, Dec. 7, 1987, as amend-
ed at 57 FR 47753, Oct. 19, 1992; 57 FR 60035, 
Dec. 17, 1992] 

§ 668.120 Decision of the Secretary. 

(a)(1) The Secretary issues a final de-
cision. The Secretary may affirm, mod-
ify, or reverse the decision of the hear-
ing official, or may remand the case to 
the hearing official for further pro-
ceedings consistent with the Sec-
retary’s decision. 

(2) The Secretary may delegate the 
performance of functions under this 
section to a designated department of-
ficial. 

(b) If the Secretary modifies, re-
mands, or overturns the initial deci-
sion of the hearing official, the Sec-
retary issues a decision that— 

(1) Includes a statement of the rea-
sons for this action; 

(2) Is provided to both parties; and 
(3) Unless the decision is remanded to 

the hearing official for further review 
or determination of fact, becomes final 
upon its issuance. 

(Authority: 20 U.S.C. 1094) 

[52 FR 30115, Aug. 12, 1987, correctly des-
ignated at 52 FR 46354, Dec. 7, 1987, as amend-
ed at 57 FR 47753, Oct. 19, 1992; 57 FR 60035, 
Dec. 17, 1992] 

§ 668.121 Final decision of the Depart-
ment. 

(a) In the event that the initial deci-
sion of the hearing official is appealed, 
the decision of the Secretary is the 
final decision of the Department, un-
less the hearing official’s decision is re-
manded by the Secretary. 

(b) In the event that the initial deci-
sion of the hearing official is not ap-
pealed within the time limit specified 
in § 668.119(a), the initial decision auto-

matically becomes the final decision of 
the Department. 

(Authority: 20 U.S.C. 1094) 

[52 FR 30115, Aug. 12, 1987; 52 FR 46354, Dec. 
7, 1987, as amended at 57 FR 47753, Oct. 19, 
1992] 

§ 668.122 Determination of filing, re-
ceipt, and submission dates. 

(a) The request for review, appeals, 
and other written submissions referred 
to in this subpart may be either hand- 
delivered or mailed. 

(b) All mailed written submissions 
referred to in this subpart shall be 
mailed by certified mail, return receipt 
requested. 

(c) Determination of filing, receipt, 
or submission dates shall be based on 
either the date of hand-delivery or the 
date of receipt indicated on the origi-
nal U.S. Postal Service return receipt. 

(Authority: 20 U.S.C. 1094) 

§ 668.123 Collection. 
To the extent that the decision of the 

Secretary sustains the final audit de-
termination or program review deter-
mination, subject to the provisions of 
§ 668.24(c)(3), the Department of Edu-
cation will take steps to collect the 
debt at issue or otherwise effect the de-
termination that was subject to the re-
quest for review. 

(Authority: 20 U.S.C. 1094) 

[59 FR 22453, Apr. 29, 1994] 

§ 668.124 Interlocutory appeals to the 
Secretary from rulings of a hearing 
official. 

(a) A ruling by a hearing official may 
not be appealed to the Secretary until 
the issuance of an initial decision, ex-
cept that the Secretary may, at any 
time prior to the issuance of the initial 
decision, grant a review of a ruling 
upon either a certification by a hearing 
official of the ruling to the Secretary 
for review or the filing of a petition for 
review of a ruling by one or both of the 
parties, if— 

(1) That ruling involves a controlling 
question of substantive or procedural 
law; and 

(2) The immediate resolution of the 
question will materially advance the 
final disposition of the proceeding or 
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subsequent review will be an inad-
equate remedy. 

(b)(1) A petition for interlocutory re-
view of an interim ruling must include 
the following: 

(i) A brief statement of the facts nec-
essary to an understanding of the issue 
on which review is sought. 

(ii) A statement of the issue. 
(iii) A statement of the reasons show-

ing that the ruling complained of in-
volves a controlling question of sub-
stantive or procedural law and why im-
mediate review of the ruling will mate-
rially advance the disposition of the 
case, or why subsequent review will be 
an inadequate remedy. 

(2) A petition may not exceed ten 
pages, double-spaced, and must be filed 
with a copy of the ruling and any find-
ings and opinions relating to the rul-
ing. 

(c) A copy of the petition must be 
provided to the hearing official at the 
time of filing with the Secretary, and a 
copy of a petition or any certification 
must be served upon the parties by cer-
tified mail, return receipt requested. 
The petition or certification must re-
flect this service. 

(d) If a party files a petition under 
this section, the hearing official may 
state to the Secretary a view as to 
whether review is appropriate or inap-
propriate by submitting a brief state-
ment addressing the party’s petition 
within 10 days of the receipt of that pe-
tition by the hearing official. A copy of 
the statement must be served on all 
parties by certified mail, return receipt 
requested. 

(e) A party’s response to a petition or 
certification for interlocutory review 
must be filed within seven days after 
service of the petition or statement, as 
applicable, and may not exceed ten 
pages, double-spaced, in length. A copy 
of the response must be served on the 
parties and the hearing official by hand 
delivery or regular mail. 

(f) The filing of a petition for inter-
locutory review does not automatically 
stay the proceedings. A stay during 
consideration of a petition for review 
may be granted by the hearing official 
if that official has certified or stated to 
the Secretary that review of the ruling 
is appropriate. The Secretary may 
order a stay of proceedings at any time 

after the filing of a request for inter-
locutory review. 

(g) The Secretary notifies the parties 
if a petition or certification for inter-
locutory review is accepted, and may 
provide the parties a reasonable time 
within which to submit written argu-
ment with regard to the merit of the 
petition or certification. 

(h) If the Secretary takes no action 
on a petition or certification for review 
within 15 days of receipt of it, the re-
quest is deemed to be denied. 

(i) The Secretary may affirm, mod-
ify, set aside, or remand the interim 
ruling of the hearing official. 

(j) The Secretary may delegate to a 
designated department official the 
functions described in paragraphs (f) 
through (i) of this section. 

(Approved by the Office of Management and 
Budget under control number 1801–0003) 

(Authority: 20 U.S.C. 1094) 

[57 FR 60035, Dec. 17, 1992, as amended at 58 
FR 14153, Mar. 16, 1993] 

Subpart I—Immigration-Status 
Confirmation 

AUTHORITY: 20 U.S.C. 1091, 1092, and 1094, 
unless otherwise noted. 

SOURCE: 58 FR 3184, Jan. 7, 1993, unless oth-
erwise noted. 

§ 668.130 General. 

(a) Scope and purpose. The regulations 
in this subpart govern the responsibil-
ities of institutions and students in de-
termining the eligibility of those non-
citizen applicants for title IV, HEA as-
sistance who must, under § 668.33(a)(2), 
produce evidence from the United 
States Immigration and Naturalization 
Service (INS) that they are permanent 
residents of the United States or in the 
United States for other than a tem-
porary purpose with the intention of 
becoming citizens or permanent resi-
dents. 

(b) Student responsibility. At the re-
quest of the Secretary or the institu-
tion at which an applicant for title IV, 
HEA financial assistance is enrolled or 
accepted for enrollment, an applicant 
who asserts eligibility under 
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§ 668.33(a)(2) shall provide documenta-
tion from the INS of immigration sta-
tus. 

(Authority: 20 U.S.C. 1091, 1094) 

[58 FR 3184, Jan. 7, 1993, as amended at 63 FR 
40626, July 29, 1998] 

§ 668.131 Definitions. 
The following definitions apply to 

this subpart: 
Eligible noncitizen: An individual pos-

sessing an immigration status that 
meets the requirements of § 668.33(a)(2). 

Immigration status: The status con-
ferred on a noncitizen under the Immi-
gration and Nationality Act of 1952, as 
amended, 8 U.S.C. 1182. 

Primary confirmation: A process by 
which the Secretary, by means of a 
matching program conducted with the 
INS, compares the information con-
tained in an Application for Federal 
Student Aid or a multiple data entry 
application regarding the immigration 
status of a noncitizen applicant for 
title IV, HEA assistance with records 
of that status maintained by the INS 
in its Alien Status Verification Index 
(ASVI) system for the purpose of deter-
mining whether a student’s immigra-
tion status meets the requirements of 
§ 668.33(a)(2) and reports the results of 
this comparison on an output docu-
ment. 

Secondary confirmation: A process by 
which the INS, in response to the sub-
mission of INS Document Verification 
Form G–845 by an institution, searches 
pertinent paper and automated INS 
files, other than the ASVI database, for 
the purpose of determining a student’s 
immigration status and the validity of 
the submitted INS documents, and re-
ports the results of this search to the 
institution. 

(Authority: 20 U.S.C. 1091) 

[58 FR 3184, Jan. 7, 1993, as amended at 59 FR 
12521, Mar. 16, 1994; 63 FR 40626, July 29, 1998] 

§ 668.132 Institutional determinations 
of eligibility based on primary con-
firmation. 

(a) Except as provided in 
§ 668.133(a)(1)(ii), the institution shall 
determine a student to be an eligible 
noncitizen if the institution receives 
an output document for that student 
establishing that— 

(1) The INS has confirmed the stu-
dent’s immigration status; and 

(2) The student’s immigration status 
meets the noncitizen eligibility re-
quirements of § 668.33(a)(2). 

(b) If an institution determines a stu-
dent to be an eligible noncitizen in ac-
cordance with paragraph (a) of this sec-
tion, the institution may not require 
the student to produce the documenta-
tion otherwise required under 
§ 668.33(a)(2). 

(Authority: 20 U.S.C. 1091, 1094) 

[58 FR 3184, Jan. 7, 1993, as amended at 63 FR 
40626, July 29, 1998] 

§ 668.133 Conditions under which an 
institution shall require docu-
mentation and request secondary 
confirmation. 

(a) General requirements. Except as 
provided in paragraph (b) of this sec-
tion, an institution shall require the 
student to produce the documentation 
required under § 668.33(a)(2) and request 
the INS to perform secondary con-
firmation for a student claiming eligi-
bility under § 668.33(a)(2), in accordance 
with the procedures set forth in 
§ 668.135, if— 

(1) The institution— 
(i) Receives an output document indi-

cating that the student must provide 
the institution with evidence of the 
student’s immigration status required 
under § 668.33(a)(2); or 

(ii) Receives an output document 
that satisfies the requirements of 
§ 668.132(a) (1) and (2), but the institu-
tion— 

(A) Has documentation that conflicts 
with immigration-status documents 
submitted by the student or the immi-
gration status reported on the output 
document; or 

(B) Has reason to believe that the im-
migration status reported by the stu-
dent or on the output document is in-
correct; and 

(2) The institution determines that 
the immigration-status documents sub-
mitted by the student constitute rea-
sonable evidence of the student’s claim 
to be an eligible noncitizen. 

(b) Exclusions from secondary confirma-
tion. (1) An institution may not require 
the student to produce the documenta-
tion requested under § 668.33(a)(2) and 
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may not request that INS perform sec-
ondary confirmation, if the student— 

(i) Demonstrates eligibility under the 
provisions of § 668.33 (a)(1) or (b); or 

(ii) Demonstrated eligibility under 
the provisions of § 668.33(a)(2) in a pre-
vious award year as a result of sec-
ondary confirmation and the docu-
ments used to establish that eligibility 
have not expired; and 

(iii) The institution does not have 
conflicting documentation or reason to 
believe that the student’s claim of citi-
zenship or immigration status is incor-
rect. 

(2) [Reserved] 

(Approved by the Office of Management and 
Budget under control number 1840–0650) 

(Authority: 20 U.S.C. 1091, 1094) 

[58 FR 3184, Jan. 7, 1993, as amended at 58 FR 
26674, May 4, 1993; 60 FR 61813, Dec. 1, 1995; 63 
FR 40626, July 29, 1998] 

§ 668.134 Institutional policies and 
procedures for requesting docu-
mentation and receiving secondary 
confirmation. 

(a) An institution shall establish and 
use written policies and procedures for 
requesting proof and securing con-
firmation of the immigration status of 
applicants for title IV, HEA student fi-
nancial assistance who claim to meet 
the eligibility requirements of 
§ 668.33(a)(2). These policies and proce-
dures must include— 

(1) Providing the student a deadline 
by which to provide the documentation 
that the student wishes to have consid-
ered to support the claim that the stu-
dent meets the requirements of 
§ 668.33(a)(2); 

(2) Providing to the student informa-
tion concerning the consequences of a 
failure to provide the documentation 
by the deadline set by the institution; 
and 

(3) Providing that the institution will 
not make a determination that the stu-
dent is not an eligible noncitizen until 
the institution has provided the stu-
dent the opportunity to submit the 
documentation in support of the stu-
dent’s claim of eligibility under 
§ 668.33(a)(2). 

(b) An institution shall furnish, in 
writing, to each student required to 
undergo secondary confirmation— 

(1) A clear explanation of the docu-
mentation the student must submit as 
evidence that the student satisfies the 
requirements of § 668.33(a)(2); and 

(2) A clear explanation of the stu-
dent’s responsibilities with respect to 
the student’s compliance with 
§ 668.33(a)(2), including the deadlines for 
completing any action required under 
this subpart and the consequences of 
failing to complete any required ac-
tion, as specified in § 668.137. 

(Approved by the Office of Management and 
Budget under control number 1840–0650) 

(Authority: 20 U.S.C. 1091, 1092, 1094) 

[58 FR 3184, Jan. 7, 1993, as amended at 58 FR 
26674, May 4, 1993; 63 FR 40626, July 29, 1998] 

§ 668.135 Institutional procedures for 
completing secondary confirmation. 

Within 10 business days after an in-
stitution receives the documentary 
evidence of immigration status sub-
mitted by a student required to under-
go secondary confirmation, the institu-
tion shall— 

(a) Complete the request portion of 
the INS Document Verification Re-
quest Form G–845; 

(b) Copy front and back sides of all 
immigration-status documents re-
ceived from the student and attach 
copies to the Form G–845; and 

(c) Submit Form G–845 and attach-
ments to the INS District Office. 

(Approved by the Office of Management and 
Budget under control number 1840–0650) 

(Authority: 20 U.S.C. 1091, 1094) 

[58 FR 3184, Jan. 7, 1993, as amended at 58 FR 
26674, May 4, 1993] 

§ 668.136 Institutional determinations 
of eligibility based on INS re-
sponses to secondary confirmation 
requests. 

(a) Except as provided in paragraphs 
(b) and (c) of this section, an institu-
tion that has requested secondary con-
firmation under § 668.133(a) shall make 
its determination concerning a stu-
dent’s eligibility under § 668.33(a)(2) by 
relying on the INS response to the 
Form G–845. 

(b) An institution shall make its de-
termination concerning a student’s eli-
gibility under § 668.33(a)(2) pending the 
institution’s receipt of an INS response 
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to the institution’s Form G–845 request 
concerning that student, if— 

(1) The institution has given the stu-
dent an opportunity to submit docu-
ments to the institution to support the 
student’s claim to be an eligible non-
citizen; 

(2) The institution possesses suffi-
cient documentation concerning a stu-
dent’s immigration status to make 
that determination; 

(3) At least 15 business days have 
elapsed from the date that the institu-
tion sent the Form G–845 request to the 
INS; 

(4) The institution has no docu-
mentation that conflicts with the im-
migration-status documentation sub-
mitted by the student; and 

(5) The institution has no reason to 
believe that the immigration status re-
ported by the applicant is incorrect. 

(c) An institution shall establish and 
use policies and procedures to ensure 
that, if the institution has disbursed or 
released title IV, HEA funds to the stu-
dent in the award year or employed the 
student under the Federal Work-Study 
Program, and the institution deter-
mines, in reliance on the INS response 
to the institution’s request for sec-
ondary confirmation regarding that 
student, that the student was in fact 
not an eligible noncitizen during that 
award year, the institution provides 
the student with notice of the institu-
tion’s determination, an opportunity 
to contest the institution’s determina-
tion, and notice of the institution’s 
final determination. 

(Authority: 20 U.S.C. 1091, 1094) 

[58 FR 3184, Jan. 7, 1993, as amended at 63 FR 
40626, July 29, 1998] 

§ 668.137 Deadlines for submitting doc-
umentation and the consequences 
of failure to submit documentation. 

(a) A student shall submit before a 
deadline specified by the institution all 
documentation the student wishes to 
have considered to support a claim 
that the student meets the require-
ments of § 668.33(a)(2). The deadline, set 
by the institution, must be not less 
than 30 days from the date the institu-
tion receives the student’s output doc-
ument. 

(b) If a student fails to submit the 
documentation by the deadline estab-

lished in accordance with paragraph (a) 
of this section, the institution may not 
disburse to the student, or certify the 
student as eligible for, any title IV, 
HEA program funds for that period of 
enrollment or award year; employ the 
student under the Federal Work-Study 
Program; certify a Federal Stafford or 
Federal PLUS loan application, or 
originate a Direct Loan Program loan 
application for the student for that pe-
riod of enrollment. 

(Authority: 20 U.S.C. 1091, 1094) 

[58 FR 3184, Jan. 7, 1993, as amended at 63 FR 
40626, July 29, 1998] 

§ 668.138 Liability. 
(a) A student is liable for any LEAP, 

FSEOG, Federal Pell Grant, ACG, or 
National SMART Grant payment and 
for any Federal Stafford, Direct Sub-
sidized, Direct Unsubsidized or Federal 
Perkins loan made to him or her if the 
student was ineligible for the Title IV, 
HEA assistance. 

(b) A Federal PLUS or Direct PLUS 
Loan borrower is liable for any Federal 
PLUS or Direct PLUS Loan made to 
him or her on behalf of an ineligible 
student. 

(c) The Secretary does not take any 
action against an institution with re-
spect to an error in the institution’s 
determination that a student is an eli-
gible noncitizen if, in making that de-
termination, the institution followed 
the provisions in this subpart and re-
lied on— 

(1) An output document for that stu-
dent indicating that the INS has con-
firmed that the student’s immigration 
status meets the eligibility require-
ments for title IV, HEA assistance; 

(2) An INS determination of the stu-
dent’s immigration status and the au-
thenticity of the student’s immigra-
tion documents provided in response to 
the institution’s request for secondary 
confirmation; or 

(3) Immigration-status documents 
submitted by the student and the insti-
tution did not have reason to believe 
that the documents did not support the 
student’s claim to be an eligible non-
citizen. 

(d) Except as provided in paragraph 
(c) of this section, if an institution 
makes an error in its determination 
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that a student is an eligible noncitizen, 
the institution is liable for any title 
IV, HEA disbursements made to this 
student during the award year or pe-
riod of enrollment for which the stu-
dent applied for title IV, HEA assist-
ance. 

(Authority: 20 U.S.C. 1091, 1094) 

[58 FR 3184, Jan. 7, 1993, as amended at 63 FR 
40626, July 29, 1998; 65 FR 38729, June 22, 2000; 
71 FR 38003, July 3, 2006] 

§ 668.139 Recovery of payments and 
loan disbursements to ineligible 
students. 

(a) If an institution makes a payment 
of a grant or a disbursement of a Fed-
eral Perkins loan to an ineligible stu-
dent for which it is not liable in ac-
cordance with § 668.138, it shall assist 
the Secretary in recovering the funds 
by— 

(1) Making a reasonable effort to con-
tact the student; and 

(2) Making a reasonable effort to col-
lect the payment or Federal Perkins 
loan. 

(b) If an institution causes a Federal 
Stafford, Federal PLUS, Direct Sub-
sidized, Direct Unsubsidized, or Direct 
PLUS Loan to be disbursed to or on be-
half of an ineligible student for which 
it is not liable in accordance with 
§ 668.138, it shall assist the Secretary in 
recovering the funds by notifying the 
lender in the case of an FFEL Program 
loan or the Secretary in the case of a 
Direct Loan Program loan that the 
student has failed to establish eligi-
bility under the requirements of 
§§ 668.201 or 685.200, as appropriate. 

(c) If an institution is liable for a 
payment of a grant or Federal Perkins 
loan to an ineligible student, the insti-
tution shall restore the amount equal 
to the payment or disbursement to the 
institution’s Federal Perkins loan fund 
or Federal Pell Grant, ACG, National 
SMART Grant, FSEOG, or LEAP 
amount, even if the institution cannot 
collect the payment or disbursement 
from the student. 

(d) If an institution is liable for a 
Federal Stafford, Federal PLUS, Direct 
Subsidized, Direct Unsubsidized, or Di-
rect PLUS Loan disbursement to an in-
eligible student, the institution shall 
repay an amount equal to the disburse-
ment to the lender in the case of an 

FFEL Program loan or the Secretary 
in the case of a Direct Loan Program 
loan, and provide written notice to the 
borrower. 

(Authority: 20 U.S.C. 1091, 1094) 

[58 FR 3184, Jan. 7, 1993, as amended at 63 FR 
40626, July 29, 1998; 64 FR 38729, June 22, 2000; 
71 FR 38003, July 3, 2006] 

Subpart J—Approval of Independ-
ently Administered Tests; 
Specification of Passing 
Score; Approval of State Proc-
ess 

SOURCE: 60 FR 61838, Dec. 1, 1995, unless 
otherwise noted. 

§ 668.141 Scope. 

(a) This subpart sets forth the provi-
sions under which a student who has 
neither a high school diploma nor its 
recognized equivalent may become eli-
gible to receive Title IV, HEA program 
funds by— 

(1) Achieving a passing score, speci-
fied by the Secretary, on an independ-
ently administered test approved by 
the Secretary under this subpart; or 

(2) Being enrolled in an eligible insti-
tution that participates in a State 
process approved by the Secretary 
under this subpart. 

(b) Under this subpart, the Secretary 
sets forth— 

(1) The procedures and criteria the 
Secretary uses to approve tests; 

(2) The basis on which the Secretary 
specifies a passing score on each ap-
proved test; 

(3) The procedures and conditions 
under which the Secretary determines 
that an approved test is independently 
administered; and 

(4) The procedures and conditions 
under which the Secretary determines 
that a State process demonstrates that 
students in the process have the ability 
to benefit from the education and 
training being offered to them. 

(Authority: 20 U.S.C. 1091(d)) 

§ 668.142 Special definitions. 

The following definitions apply to 
this subpart: 

Assessment center: A center that— 
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(1) Is located at an eligible institu-
tion that provides two-year or four- 
year degrees, or qualifies as an eligible 
public vocational institution, i.e. a 
‘‘postsecondary vocational institu-
tion;’’ 

(2) Is responsible for gathering and 
evaluating information about indi-
vidual students for multiple purposes, 
including appropriate course place-
ment; 

(3) Is independent of the admissions 
and financial aid processes at the insti-
tution at which it is located; 

(4) Is staffed by professionally 
trained personnel; and 

(5) Does not have as its primary pur-
pose the administration of ability-to- 
benefit tests. 

Computer-based test: A test taken by a 
student on a computer and scored by a 
computer. 

Disabled student: A student who has a 
physical or mental impairment that 
substantially limits one or more major 
life activities, has a record of such an 
impairment, or is regarded as having 
such an impairment. 

General learned abilities: Cognitive op-
erations, such as deductive reasoning, 
reading comprehension, or translation 
from graphic to numerical representa-
tion, that may be learned in both 
school and non-school environments. 

Non-native speaker of English: A per-
son whose first language is not English 
and who is not fluent in English. 

Secondary school level: As applied to 
‘‘content,’’ ‘‘curricula,’’ or ‘‘basic 
verbal and quantitative skills,’’ refers 
to basic knowledge or skills generally 
learned in the 9th through 12th grades 
in United States secondary schools. 

Test administrator: An individual who 
may give tests under this subpart. 

Test item: A question on a test. 
Test publisher: An individual, organi-

zation, or agency that owns a reg-
istered copyright of a test, or is li-
censed by the copyright holder to sell 
or distribute a test. 

(Authority: 20 U.S.C. 1091(d)) 

§ 668.143 Approval of State tests or as-
sessments. 

(a) The Secretary approves tests or 
other assessments submitted by a 
State that the State uses to measure a 
student’s skills and abilities for the 

purpose of determining whether the 
student has the skills and abilities the 
State expects of a high school graduate 
in that State. 

(b) The Secretary approves passing 
scores or other methods of evaluation 
established by the State for each test 
or assessment described in paragraph 
(a) of this section. 

(c) If the Secretary approves a 
State’s tests and assessments and the 
passing scores on those tests and as-
sessments under paragraphs (a) and (b) 
of this section, that test or assessment 
may be used, for purposes of section 
484(d) of the HEA, only for students 
who attend eligible institutions lo-
cated in that State. 

(d) If a State wishes to have the Sec-
retary approve its tests or assessments 
under this section, the State shall— 

(1) Submit to the Secretary those 
tests and assessments, its passing 
scores on those tests and assessments, 
and the educational standards those 
tests and assessments measure at such 
time and in such manner as the Sec-
retary may prescribe; 

(2) Provide the Secretary with an ex-
planation of how the tests, assess-
ments, and passing scores are appro-
priate in light of the State’s edu-
cational standards; and 

(3) Provide the Secretary with an as-
surance that the tests and assessments 
will be administered in an independent, 
fair, and secure manner. 

(Approved by the Office of Management and 
Budget under control number 1840–0627) 

(Authority: 20 U.S.C. 1091(d)) 

[60 FR 61839, Dec. 1, 1995, as amended at 61 
FR 31035, June 19, 1996] 

§ 668.144 Application for test approval. 

Except as provided in § 668.143— 
(a) The Secretary only reviews tests 

under this subpart that are submitted 
by the publisher of that test; 

(b) A test publisher that wishes to 
have its test approved by the Secretary 
under this subpart must submit an ap-
plication to the Secretary at such time 
and in such manner as the Secretary 
may prescribe. The application shall 
contain all the information necessary 
for the Secretary to approve the test 
under this subpart, including but not 
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limited to, the information contained 
in this section; and 

(c) A test publisher shall include with 
its application— 

(1) A summary of the precise edi-
tions, forms, levels, and (if applicable) 
sub-tests and abbreviated tests for 
which approval is being sought; 

(2) The name, address, and telephone 
number of a contact person to whom 
the Secretary may address inquiries; 

(3) Each edition and form of the test 
for which the publisher requests ap-
proval; 

(4) The distribution of test scores for 
each edition, form, level, sub-test, or 
partial battery, for which approval is 
sought, that allows the Secretary to 
prescribe the passing score for each 
test in accordance with § 668.147; 

(5) Documentation of test develop-
ment, including a history of the test’s 
use; 

(6) Norming data and other evidence 
used in determining the distribution of 
test scores; 

(7) Material that defines the content 
domains addressed by the test; 

(8) For tests first published five years 
or more before the date submitted to 
the Secretary for review and approval, 
documentation of periodic reviews of 
the content and specifications of the 
test to ensure that the test continues 
to reflect secondary school level verbal 
and quantitative skills; 

(9) If a test has been revised from the 
most recent edition approved by the 
Secretary, an analysis of the revisions, 
including the reasons for the revisions, 
the implications of the revisions for 
the comparability of scores on the cur-
rent test to scores on the previous test, 
and data from validity studies of the 
test undertaken subsequent to the revi-
sions; 

(10) A description of the manner in 
which test-taking time was determined 
in relation to the content representa-
tiveness requirements in § 668.146(b)(2), 
and an analysis of the effects of time 
on performance; 

(11) A technical manual that in-
cludes— 

(i) An explanation of the method-
ology and procedures for measuring the 
reliability of the test; 

(ii) Evidence that different forms of 
the test, including, if applicable, short 
forms, are comparable in reliability; 

(iii) Other evidence demonstrating 
that the test permits consistent assess-
ment of individual skill and ability; 

(iv) Evidence that the test was 
normed using— 

(A) Groups that were of sufficient 
size to produce defensible standard er-
rors of the mean and were not dis-
proportionately composed of any race 
or gender; and 

(B) A contemporary population rep-
resentative of persons who are beyond 
the usual age of compulsory school at-
tendance in the United States; 

(v) Documentation of the level of dif-
ficulty of the test; 

(vi) Unambiguous scales and scale 
values so that standard errors of meas-
urement can be used to determine sta-
tistically significant differences in per-
formance; and 

(vii) Additional guidance on the in-
terpretation of scores resulting from 
any modifications of the tests for per-
sons with documented disabilities. 

(12) The manual provided to test ad-
ministrators containing procedures and 
instructions for test security and ad-
ministration, and the forwarding of 
tests to the test publisher; 

(13) An analysis of the item-content 
of each edition, form, level, and (if ap-
plicable) sub-test to demonstrate com-
pliance with the required secondary 
school level criterion specified in 
§ 668.146(b); 

(14) For performance-based tests or 
tests containing performance-based 
sections, a description of the training 
or certification required of test admin-
istrators and scorers by the test pub-
lisher; 

(15) A description of retesting proce-
dures and the analysis upon which the 
criteria for retesting are based; and 

(16) Other evidence establishing the 
test’s compliance with the criteria for 
approval of tests as provided in 
§ 668.146. 

(Approved by the Office of Management and 
Budget under control number 1840–0627) 

(Authority: 20 U.S.C. 1091(d)) 

[60 FR 61839, Dec. 1, 1995, as amended at 61 
FR 31035, June 19, 1996] 
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§ 668.145 Test approval procedures. 

Except as provided in § 668.143— 
(a)(1) When the Secretary receives a 

complete application from a test pub-
lisher, the Secretary selects experts in 
the field of educational testing and as-
sessment, who possess appropriate ad-
vanced degrees and experience in test 
development or psychometric research, 
to determine whether the test meets 
the requirements for test approval con-
tained in §§ 668.146, 668.147, 668.148, or 
668.149, as appropriate, and to advise 
the Secretary of their determinations; 

(2) If the test involves a language 
other than English, the Secretary se-
lects at least one individual described 
in paragraph (a)(1) of this section who 
is fluent in the language in which the 
test is written to advise the Secretary 
on whether the test meets the addi-
tional criteria, provisions, and condi-
tions for test approval contained in 
§§ 668.148 and 668.149; 

(b) The Secretary determines wheth-
er the test publisher’s test meets the 
criteria and requirements for approval 
after taking the advice of the experts 
into account; 

(c)(1) If the Secretary determines 
that a test satisfies the criteria and re-
quirements for test approval, the Sec-
retary notifies the test publisher of the 
Secretary’s decision, and publishes the 
name of the test and the passing scores 
in the FEDERAL REGISTER. 

(2) If the Secretary determines that a 
test does not satisfy the criteria and 
requirements for test approval, the 
Secretary notifies the test publisher of 
the Secretary’s decision, and the rea-
sons why the test did not meet those 
criteria and requirements. 

(3) The test publisher may request 
that the Secretary reevaluate the Sec-
retary’s decision. Such a request must 
be accompanied by— 

(i) Documentation and information 
that address the reasons for the non- 
approval of the test; and 

(ii) An analysis of why the informa-
tion and documentation submitted 
meet the criteria and requirements for 
test approval notwithstanding the Sec-
retary’s earlier decision to the con-
trary. 

(d)(1) The Secretary approves a test 
for a period not to exceed five years 

from the date of the Secretary’s writ-
ten notice to the test publisher. 

(2) The Secretary extends the ap-
proval period of a test to include the 
period of review if the test publisher 
re-submits the test for review and ap-
proval under § 668.144 at least six 
months before the date on which the 
test approval is scheduled to expire; 

(e) The approval of a test may be 
withdrawn if the Secretary determines 
that the publisher violated any terms 
of the agreement described in § 668.150, 
or that the information the publisher 
submitted as a basis for approval of the 
test was inaccurate; 

(f) If the Secretary revokes approval 
of a previously approved test, the Sec-
retary publishes a notice of that rev-
ocation in the FEDERAL REGISTER. The 
revocation becomes effective 120 days 
from the date the notice of revocation 
is published in the FEDERAL REGISTER; 
and 

(g) For test batteries that contain 
multiple sub-tests measuring content 
domains other than verbal and quan-
titative domains, the Secretary re-
views only those subtests covering 
verbal and quantitative domains. 

(Approved by the Office of Management and 
Budget under control number 1840–0627) 

(Authority: 20 U.S.C. 1091(d)) 

[60 FR 61840, Dec. 1, 1995, as amended at 61 
FR 31035, June 19, 1996] 

§ 668.146 Criteria for approving tests. 
Except as provided in § 668.143— 
(a) Except as provided in § 668.148, the 

Secretary approves a test under this 
subpart if the test meets the criteria 
set forth in paragraph (b) of this sec-
tion and the test publisher satisfies the 
requirements set forth in paragraph (c) 
of this section; 

(b) To be approved under this sub-
part, a test shall— 

(1) Assess secondary school level 
basic verbal and quantitative skills and 
general learned abilities; 

(2) Sample the major content do-
mains of secondary school level verbal 
and quantitative skills with sufficient 
numbers of questions to— 

(i) Adequately represent each do-
main; and 

(ii) Permit meaningful analyses of 
item-level performance by students 
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who are representative of the contem-
porary population beyond the age of 
compulsory school attendance and 
have earned a high school diploma; 

(3) Require appropriate test-taking 
time to permit adequate sampling of 
the major content domains described in 
paragraph (a)(2) of this section; 

(4) Have all forms (including short 
forms) comparable in reliability; 

(5) If the test is revised, have new 
scales, scale values, and scores that are 
demonstrably comparable to the old 
scales, scale values, and scores; and 

(6) Meet all primary and applicable 
conditional and secondary standards 
for test construction provided in the 
1985 edition of the Standards for Edu-
cational and Psychological Testing, with 
amendments dated June 2, 1989, pre-
pared by a joint committee of the 
American Educational Research Asso-
ciation, the American Psychological 
Association, and the National Council 
on Measurement in Education incor-
porated by reference in this section. In-
corporation by reference of this docu-
ment has been approved by the Direc-
tor of the Office of the Federal Register 
pursuant to the Director’s authority 
under 5 U.S.C. 552(a) and 1 CFR part 51. 
The incorporated document is on file at 
the Department of Education, Office of 
Postsecondary Education, Room 4318, 
ROB–3, 600 Independence Avenue, S.W., 
Washington, D.C. 20202 and at the Na-
tional Archives and Records Adminis-
tration (NARA). For information on 
the availability of this material at 
NARA, call 202–741–6030, or go to: http:// 
www.archives.gov/federallregister/ 
codeloflfederallregulations/ 
ibrllocations.html. The standards may 
be obtained from the American Psycho-
logical Association, Inc., 750 First 
Street, N.W., Washington, DC 20026. 

(7) Have publisher’s guidelines for re-
testing, including time between test- 
taking, be based on empirical analyses 
that are part of the studies of test reli-
ability; and 

(c) In order for a test to be approved 
under this subpart, a test publisher 
shall— 

(1) Include in the test booklet or 
package— 

(i) Clear, specific, and complete in-
structions for test administration, in-
cluding information for test takers on 

the purpose, timing, and scoring of the 
test; and 

(ii) Sample questions representative 
of the content and average difficulty of 
the test; 

(2) Have two or more secure, equated, 
alternate forms of the test; 

(3) Except as provided in §§ 668.148 and 
668.149, provide tables of distributions 
of test scores which clearly indicate 
the mean score and standard deviation 
for high school graduates who have 
taken the test within three years prior 
to the date on that the test is sub-
mitted to the Secretary for approval 
under § 668.144; 

(4) Norm the test with— 
(i) Groups that were of sufficient size 

to produce defensible standard errors of 
the mean and were not disproportion-
ately composed of any race or gender; 
and 

(ii) A contemporary population rep-
resentative of persons who are beyond 
the usual age of compulsory school at-
tendance in the United States; and 

(5) If test batteries include sub-tests 
assessing different verbal and/or quan-
titative skills, a distribution of test 
scores as described in paragraph (c)(3) 
of this section that allows the Sec-
retary to prescribe either— 

(i) A passing score for each sub-test; 
or 

(ii) One composite passing score for 
verbal skills and one composite passing 
score for quantitative skills. 

(Approved by the Office of Management and 
Budget under control number 1840–0627) 

(Authority: 20 U.S.C. 1091(d)) 

[60 FR 61840, Dec. 1, 1995, as amended at 61 
FR 31035, June 19, 1996; 69 FR 18803, Apr. 9, 
2004] 

§ 668.147 Passing scores. 
Except as provided in §§ 668.143, 

668.148 and 668.149, to demonstrate that 
a test taker has the ability to benefit 
from the education and training of-
fered, the Secretary specifies that the 
passing score on each approved test is 
one standard deviation below the mean 
for students with high school diplomas 
who have taken the test within three 
years before the date on which the test 
is submitted to the Secretary for ap-
proval. 

(Authority; 20 U.S.C. 1091(d)) 
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§ 668.148 Additional criteria for the ap-
proval of certain tests. 

Except as provided in § 668.143— 
(a) In addition to satisfying the cri-

teria in § 668.146, to be approved by the 
Secretary, a test or a test publisher 
must meet the following criteria, if ap-
plicable: 

(1) In the case of a test that is per-
formance-based, or includes perform-
ance-based sections, for measuring 
writing, speaking, listening, or quan-
titative problem-solving skills, the test 
publisher must provide— 

(i) A minimum of four parallel forms 
of the test; and 

(ii) A description of the training pro-
vided to test administrators, and the 
criteria under which trained individ-
uals are certified to administer and 
score the test. 

(2) In the case of a test developed for 
a non-native speaker of English who is 
enrolled in a program that is taught in 
his or her native language, the test 
must be— 

(i) Linguistically accurate and cul-
turally sensitive to the population for 
which the test is designed, regardless 
of the language in which the test is 
written; 

(ii) Supported by documentation de-
tailing the development of normative 
data; 

(iii) If translated from an English 
version, supported by documentation of 
procedures to determine its reliability 
and validity with reference to the pop-
ulation for which the translated test 
was designed; 

(iv) Developed in accordance with 
guidelines provided in the 1985 edition 
of the ‘‘Testing Linguistic Minorities’’ 
section of the Standards for Educational 
and Psychological Testing, with amend-
ments dated June 2, 1989, prepared by a 
joint committee of the American Edu-
cational Research Association, the 
American Psychological Association, 
and the National Council on Measure-
ment in Education incorporated by ref-
erence in this section. Incorporation by 
reference of this document has been ap-
proved by the Director of the Office of 
the Federal Register pursuant to the 
Director’s authority under 5 U.S.C. 
552(a) and 1 CFR part 51. The incor-
porated document is on file at the De-
partment of Education, Office of Post-

secondary Education, Room 4318, ROB– 
3, 600 Independence Avenue, S.W., 
Washington, D.C. 20202 and at the Na-
tional Archives and Records Adminis-
tration (NARA). For information on 
the availability of this material at 
NARA, call 202–741–6030, or go to: http:// 
www.archives.gov/federallregister/ 
codeloflfederallregulations/ 
ibrllocations.html. The standards may 
be obtained from the American Psycho-
logical Association, Inc., 750 First 
Street, N.W., Washington, DC 20026; 
and 

(v)(A) If the test is in Spanish, ac-
companied by a distribution of test 
scores that clearly indicates the mean 
score and standard deviation for Span-
ish-speaking students with high school 
diplomas who have taken the test with-
in 5 years before the date on which the 
test is submitted to the Secretary for 
approval; and 

(B) If the test is in a language other 
than Spanish, accompanied by a rec-
ommendation for a provisional passing 
score based upon performance of a sam-
ple of test takers representative of the 
intended population and large enough 
to produce stable norms. 

(3) In the case of a test that is modi-
fied for use for persons with disabil-
ities, the test publisher must— 

(i) Follow guidelines provided in the 
‘‘Testing People Who Have Handi-
capping Conditions’’ section of the 
Standards for Educational and Psycho-
logical Testing; 

(ii) Provide documentation of the ap-
propriateness and feasibility of the 
modifications relevant to test perform-
ance; and 

(iii) Recommend passing score(s) 
based on the previous performance of 
test-takers. 

(4) In the case of a computer-based 
test, the test publisher must— 

(i) Provide documentation to the 
Secretary that the test complies with 
the basic principles of test construc-
tion and standards of reliability and 
validity as promulgated in the Stand-
ards for Educational and Psychological 
Testing, as well as specific guidelines 
set forth in the American Psycho-
logical Association’s Guidelines for 
Computer-based Tests and Interpretations 
(1986); 
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(ii) Provide test administrators with 
instructions for familiarizing test tak-
ers with computer hardware prior to 
test-taking; and 

(iii) Provide two or more parallel, 
equated forms of the test, or, if parallel 
forms are generated from an item pool, 
provide documentation of the methods 
of item selection for alternate forms; 
and 

(b) If a test is designed solely to 
measure the English language com-
petence of non-native speakers of 
English— 

(1) The test must meet the criteria 
set forth in § 668.146(b)(6), and § 668.146 
(c)(1), (c)(2), and (c)(4); and 

(2) The test publisher must rec-
ommend a passing score based on the 
mean score of test takers beyond the 
age of compulsory school attendance 
who entered U.S. high school equiva-
lency programs, formal training pro-
grams, or bilingual vocational pro-
grams. 

(Approved by the Office of Management and 
Budget under control number 1840–0627) 

(Authority: 20 U.S.C. 1091(d)) 

[60 FR 61841, Dec. 1, 1995, as amended at 61 
FR 31035, June 19, 1996; 69 FR 18803, Apr. 9, 
2004] 

§ 668.149 Special provisions for the ap-
proval of assessment procedures for 
special populations for whom no 
tests are reasonably available. 

If no test is reasonably available for 
persons with disabilities or students 
whose native language is not English 
and who are not fluent in English, so 
that no test can be approved under 
§§ 668.146 or 668.148 for these students, 
the following procedures apply: 

(a) Persons with disabilities. (1) The 
Secretary considers a modified test or 
testing procedure, or instrument that 
has been scientifically developed spe-
cifically for the purpose of evaluating 
the ability to benefit from postsec-
ondary training or education of dis-
abled students to be an approved test 
for purposes of this subpart provided 
that the testing procedure or instru-
ment measures both basic verbal and 
quantitative skills at the secondary 
school level. 

(2) The Secretary considers the pass-
ing scores for these testing procedures 
or instruments to be those rec-

ommended by the test developer, pro-
vided that the test administrator— 

(i) Uses those procedures or instru-
ments; 

(ii) Maintains appropriate docu-
mentation, including a description of 
the procedures or instruments, their 
content domains, technical properties, 
and scoring procedures; and 

(iii) Observes recommended passing 
scores. 

(b) Students whose native language is 
not English. The Secretary considers a 
test in a student’s native language for 
a student whose native language is not 
English to be an approved test under 
this subpart if— 

(1) The Secretary has not approved 
any test in that native language; 

(2) The test was not previously re-
jected for approval by the Secretary; 

(3) The test measures both basic 
verbal and quantitative skills at the 
secondary school level; and 

(4) The passing scores and the meth-
ods for determining the passing scores 
are fully documented. 

(Approved by the Office of Management and 
Budget under control number 1840–0627) 

(Authority: 20 U.S.C. 1091(d)) 

[60 FR 61841, Dec. 1, 1995, as amended at 61 
FR 31035, June 19, 1996] 

§ 668.150 Agreement between the Sec-
retary and a test publisher. 

(a) If the Secretary approves a test 
under this subpart, the test publisher 
must enter into an agreement with the 
Secretary that contains the provisions 
set forth in paragraph (b) of this sec-
tion before an institution may use the 
test to determine a student’s eligibility 
for Title IV, HEA program funds. 

(b) The agreement between a test 
publisher and the Secretary provides 
that the test publisher shall— 

(1) Allow only test administrators 
that it certifies to give its test; 

(2) Certify test administrators who 
have— 

(i) The necessary training, knowl-
edge, and skill to test students in ac-
cordance with the test publisher’s test-
ing requirements; and 

(ii) The ability and facilities to keep 
its test secure against disclosure or re-
lease; 

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00520 Fmt 8010 Sfmt 8002 Y:\SGML\211134.XXX 211134



511 

Off. of Postsecondary Educ., Education § 668.151 

(3) Decertify a test administrator for 
a period that coincides with the period 
for which the publisher’s test is ap-
proved if the test publisher finds that 
the test administrator— 

(i) Has repeatedly failed to give its 
test in accordance with the publisher’s 
instructions; 

(ii) Has not kept the test secure; 
(iii) Has compromised the integrity 

of the testing process; or 
(iv) Has given the test in violation of 

the provisions contained in § 668.151; 
(4) Score a test answer sheet that it 

receives from a test administrator; 
(5) If a computer-based test, provide 

the test administrator with software 
that will: 

(i) Immediately generate a score re-
port for each test taker; 

(ii) Allow the test administrator to 
send to the test publisher a secure 
write-protected diskette copy of the 
test taker’s performance on each test 
item and the test taker’s test scores; 
and 

(iii) Prohibit any changes in test 
taker responses or test scores. 

(6) Promptly send to the student and 
the institution the student indicated 
he or she is attending or scheduled to 
attend a notice stating the student’s 
score for the test and whether or not 
the student passed the test; 

(7) Keep for a period of three years 
each test answer sheet or electronic 
record forwarded for scoring and all 
other documents forwarded by the test 
administrator with regard to the test; 

(8) Three years after the date the 
Secretary approves the test and for 
each subsequent three-year period, 
analyze the test scores of students to 
determine whether the test scores 
produce any irregular pattern that 
raises an inference that the tests were 
not being properly administered, and 
provide the Secretary with a copy of 
this analysis; and 

(9) Upon request, give the Secretary, 
a guaranty agency, or an accrediting 
agency access to test records or other 
documents related to an audit, inves-
tigation, or program review of the in-
stitution, test publisher, or test admin-
istrator. 

(c)(1) The Secretary may terminate 
an agreement with a test publisher if 
the test publisher fails to carry out the 

terms of the agreement described in 
paragraph (b) of this section. 

(2) Before terminating the agree-
ment, the Secretary gives the test pub-
lisher the opportunity to show that it 
has not failed to carry out the terms of 
its agreement. 

(3) If the Secretary terminates an 
agreement with a test publisher under 
this section, the Secretary notifies in-
stitutions through publication in the 
FEDERAL REGISTER when they may no 
longer use the publisher’s test(s) for 
purposes of determining a student’s eli-
gibility for Title IV, HEA program 
funds. 

(Approved by the Office of Management and 
Budget under control number 1840–0627) 

(Authority: 20 U.S.C. 1091(d)) 

[60 FR 61842, Dec. 1, 1995, as amended at 61 
FR 31035, June 19, 1996] 

§ 668.151 Administration of tests. 
(a)(1) To establish a student’s eligi-

bility for Title IV, HEA program funds 
under this subpart, if a student has not 
passed an approved state test, under 
§ 668.143, an institution must select a 
certified test administrator to give an 
approved test. 

(2) An institution may use the results 
of an approved test it received from an 
approved test publisher or assessment 
center to determine a student’s eligi-
bility to receive Title IV, HEA pro-
grams funds if the test was independ-
ently administered and properly ad-
ministered. 

(b) The Secretary considers that a 
test is independently administered if 
the test is— 

(1) Given at an assessment center by 
a test administrator who is an em-
ployee of the center; or 

(2) Given by a test administrator 
who— 

(i) Has no current or prior financial 
or ownership interest in the institu-
tion, its affiliates, or its parent cor-
poration, other than the interest ob-
tained through its agreement to ad-
minister the test, and has no control-
ling interest in any other educational 
institution; 

(ii) Is not a current or former em-
ployee of or consultant to the institu-
tion, its affiliates, or its parent cor-
poration, a person in control of another 
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institution, or a member of the family 
of any of these individuals; 

(iii) Is not a current or former mem-
ber of the board of directors, a current 
or former employee of or a consultant 
to a member of the board of directors, 
chief executive officer, chief financial 
officer of the institution or its parent 
corporation or at any other institu-
tion, or a member of the family of any 
of the above individuals; and 

(iv) Is not a current or former stu-
dent of the institution. 

(c) The Secretary considers that a 
test is not independently administered 
if an institution— 

(1) Compromises test security or test-
ing procedures; 

(2) Pays a test administrator a bonus, 
commission, or any other incentive 
based upon the test scores or pass rates 
of its students who take the test; 

(3) Otherwise interferes with the test 
administrator’s independence or test 
administration. 

(d) The Secretary considers that a 
test is properly administered if the test 
administrator— 

(1) Is certified by the test publisher 
to give the publisher’s test; 

(2) Administers the test in accord-
ance with instructions provided by the 
test publisher, and in a manner that 
ensures the integrity and security of 
the test; 

(3) Makes the test available only to a 
test-taker, and then only during a reg-
ularly scheduled test; 

(4) Secures the test against disclo-
sure or release; 

(5) Submits the completed test to the 
test publisher within two business days 
after test administration in accordance 
with the test publisher’s instructions; 
and 

(6) Upon request, gives the Secretary, 
guaranty agency, licensing agency, ac-
crediting agency, and law enforcement 
agencies access to test records or other 
documents related to an audit, inves-
tigation, or program review of the in-
stitution, or test publisher. 

(e) Except as provided in § 668.152, a 
certified test administrator may not 
score a test. 

(f) A student who fails to pass a test 
approved under this subpart may not 
retake the same form of the test for 

the period prescribed by the test’s pub-
lisher. 

(g) An institution shall maintain a 
record for each student who took a test 
under this subpart of— 

(1) The test taken by the student; 
(2) The date of the test; and 
(3) The student’s scores as reported 

by the test publisher, assessment cen-
ter, or State. 

(Approved by the Office of Management and 
Budget under control number 1840–0627) 

(Authority: U.S.C. 1091(d)) 

[60 FR 61842, Dec. 1, 1995, as amended at 61 
FR 31035, June 19, 1996; 67 FR 67073, Nov. 1, 
2002] 

§ 668.152 Administration of tests by as-
sessment centers. 

(a)(1) If a test is given by an assess-
ment center, the assessment center 
shall properly administer the test as 
described in § 668.151(d). 

(2) [Reserved] 
(b)(1) Unless an agreement between a 

test publisher and an assessment cen-
ter indicates otherwise, an assessment 
center scores the tests it gives and 
promptly notifies the institution and 
the student of the student’s score on 
the test and whether the student 
passed the test. 

(2) If the assessment center scores 
the test, it must provide annually to 
the test publisher— 

(i) All copies of completed tests; or 
(ii) A report listing all test-takers’ 

scores and institutions to which the 
scores were sent. 

(Approved by the Office of Management and 
Budget under control number 1840–0627) 

(Authority: U.S.C. 1091(d)) 

[60 FR 61843, Dec. 1, 1995, as amended at 61 
FR 31035, June 19, 1996] 

§ 668.153 Administration of tests for 
students whose native language is 
not English or for persons with dis-
abilities. 

Except as provided in § 668.143— 
(a) Students whose native language is 

not English. For a student whose native 
language is not English and who is not 
fluent in English, the institution shall 
use the following tests, as applicable: 

(1) If the student is enrolled in a pro-
gram conducted entirely in his or her 
native language, the student must take 
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a test approved under §§ 668.146 and 
668.148(a)(2), or 668.149(b). 

(2) If the student is enrolled in a pro-
gram that is taught in English with an 
ESL component, and the student is en-
rolled in that program and the ESL 
component, the student must take ei-
ther an ESL test approved under 
§ 668.148(b), or a test in the student’s 
native language approved under 
§§ 668.146, 668.148 or 668.149. 

(3) If the student is enrolled in a pro-
gram that is taught in English without 
an ESL component, or the student does 
not enroll in the ESL component if the 
institution offers such a component, 
the student must take a test in English 
approved under § 668.146. 

(4) If the student enrolls in an ESL 
program, the student must take an 
ESL test approved under § 668.148(b); 
and 

(b) Persons with disabilities. (1) An in-
stitution shall use a test described in 
§ 668.148(a)(3) or 668.149(a) for a student 
with a documented impairment who 
has neither a high school diploma nor 
its equivalent and who is applying for 
Title IV, HEA program funds. 

(2) The test must reflect the stu-
dent’s skills and general learned abili-
ties rather than reflect the student’s 
impairment. 

(3) The institution shall document 
that a student is disabled and unable to 
be evaluated by the use of a conven-
tional test from the list of tests ap-
proved by the Secretary. 

(4) Documentation of a student’s im-
pairment may be satisfied by— 

(i) A written determination, includ-
ing a diagnosis and recommended test-
ing accommodations, by a licensed psy-
chologist or medical physician; or 

(ii) A record of such a determination 
by an elementary or secondary school 
or a vocational rehabilitation agency, 
including a diagnosis and rec-
ommended testing accommodations. 

(Approved by the Office of Management and 
Budget under control number 1840–0627) 

(Authority: U.S.C. 1091(d)) 

[60 FR 61843, Dec. 1, 1995, as amended at 61 
FR 31035, June 19, 1996] 

§ 668.154 Institutional accountability. 
An institution shall be liable for the 

Title IV, HEA program funds disbursed 

to a student whose eligibility is deter-
mined under this subpart only if the in-
stitution— 

(a) Used a test administrator who 
was not independent of the institution 
at the time the test was given; 

(b) Compromises the testing process 
in any way; or 

(c) Is unable to document that the 
student received a passing score on an 
approved test. 

(Authority: U.S.C. 1091(d)) 

§ 668.155 Transitional rule for the 
1996–97 award year. 

(a) Notwithstanding any other provi-
sion of this part, an institution may 
continue to base an eligibility deter-
mination under section 484(d) of the 
HEA for a student on a test that was 
an approved test as of June 30, 1996, and 
the passing score on that test, until 60 
days after the Secretary publishes in 
the FEDERAL REGISTER the name of an 
approved test and the passing score on 
that test that is appropriate for that 
student. 

(b) If an institution properly based a 
student’s eligibility determination for 
purposes of section 484(d) of the HEA 
on a test and passing score that was in 
effect on June 30, 1996, the institution 
does not have to redetermine the stu-
dent’s eligibility based upon a test and 
passing score that was approved under 
§§ 668.143 through 668.149. 

(Authority: U.S.C. 1091(d)) 

§ 668.156 Approved State process. 
(a)(1) A State that wishes the Sec-

retary to consider its State process as 
an alternative to achieving a passing 
score on an approved, independently 
administered test for the purpose of de-
termining a student’s eligibility for 
Title IV, HEA program funds must 
apply to the Secretary for approval of 
that process. 

(2) To be an approved State process, 
the State process does not have to in-
clude all the institutions located in 
that State, but must indicate which in-
stitutions are included. 

(b) The Secretary approves a State’s 
process if— 

(1) The State administering the proc-
ess can demonstrate that the students 
it admits under that process without a 
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high school diploma or its equivalent, 
who enroll in participating institutions 
have a success rate as determined 
under paragraph (h) of this section that 
is within 95 percent of the success rate 
of students with high school diplomas; 
and 

(2) The State’s process satisfies the 
requirements contained in paragraphs 
(c) and (d) of this section. 

(c) A State process must require in-
stitutions participating in the process 
to provide each student they admit 
without a high school diploma or its 
recognized equivalent with the fol-
lowing services— 

(1) Orientation regarding the institu-
tion’s academic standards and require-
ments, and student rights; 

(2) Assessment of each student’s ex-
isting capabilities through means other 
than a single standardized test; 

(3) Tutoring in basic verbal and quan-
titative skills, if appropriate; 

(4) Assistance in developing edu-
cational goals; 

(5) Counseling, including counseling 
regarding the appropriate class level 
for that student given the student’s in-
dividual’s capabilities; and 

(6) Follow-up by teachers and coun-
selors regarding the student’s class-
room performance and satisfactory 
progress toward program completion. 

(d) A State process must— 
(1) Monitor on an annual basis each 

participating institution’s compliance 
with the requirements and standards 
contained in the State’s process; 

(2) Require corrective action if an in-
stitution is found to be in noncompli-
ance with the State process require-
ments; and 

(3) Terminate an institution from the 
State process if the institution refuses 
or fails to comply with the State proc-
ess requirements. 

(e)(1) The Secretary responds to a 
State’s request for approval of its 
State’s process within six months after 
the Secretary’s receipt of that request. 
If the Secretary does not respond by 
the end of six months, the State’s proc-
ess becomes effective. 

(2) An approved State process be-
comes effective for purposes of deter-
mining student eligibility for Title IV, 
HEA program funds under this subpart 
six months after the date on which the 

State submits the process to the Sec-
retary for approval, if the Secretary 
approves, or does not disapprove, the 
process during that six month period. 

(f) The Secretary approves a State 
process for a period not to exceed five 
years. 

(g)(1) The Secretary withdraws ap-
proval of a State process if the Sec-
retary determines that the State proc-
ess violated any terms of this section 
or that the information that the State 
submitted as a basis for approval of the 
State process was inaccurate. 

(2) The Secretary provides a State 
with the opportunity to contest a find-
ing that the State process violated any 
terms of this section or that the infor-
mation that the State submitted as a 
basis for approval of the State process 
was inaccurate. 

(h) The State shall calculate the suc-
cess rates as referenced in paragraph 
(b) of this section by— 

(1) Determining the number of stu-
dents with high school diplomas who, 
during the applicable award year de-
scribed in paragraph (i) of this section, 
enrolled in participating institutions 
and— 

(i) Successfully completed education 
or training programs; 

(ii) Remained enrolled in education 
or training programs at the end of that 
award year; or 

(iii) Successfully transferred to and 
remained enrolled in another institu-
tion at the end of that award year; 

(2) Determining the number of stu-
dents with high school diplomas who 
enrolled in education or training pro-
grams in participating institutions 
during that award year; 

(3) Determining the number of stu-
dents calculated in paragraph (h)(2) of 
this section who remained enrolled 
after subtracting the number of stu-
dents who subsequently withdrew or 
were expelled from participating insti-
tutions and received a 100 percent re-
fund of their tuition under the institu-
tions’ refund policies; 

(4) Dividing the number of students 
determined in paragraph (h)(1) of this 
section by the number of students de-
termined in paragraph (h)(3) of this 
section; 

(5) Making the calculations described 
in paragraphs (h)(1) through (h)(4) of 
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this section for students without a 
high school diploma or its recognized 
equivalent who enrolled in partici-
pating institutions. 

(i) For purposes of paragraph (h) of 
this section, the applicable award year 
is the latest complete award year for 
which information is available that im-
mediately precedes the date on which 
the State requests the Secretary to ap-
prove its State process, except that the 
award year selected must be one of the 
latest two completed award years pre-
ceding that application date. 

(Approved by the Office of Management and 
Budget under control number 1840–0627) 

(Authority: 20 U.S.C. 1091(d)) 

[60 FR 61843, Dec. 1, 1995, as amended at 61 
FR 31035, June 19, 1996] 

Subpart K—Cash Management 

SOURCE: 61 FR 60603, Nov. 29, 1996, unless 
otherwise noted. 

§ 668.161 Scope and purpose. 
(a) General. (1) This subpart estab-

lishes the rules and procedures under 
which a participating institution re-
quests, maintains, disburses, and oth-
erwise manages title IV, HEA program 
funds. This subpart is intended to— 

(i) Promote sound cash management 
of title IV, HEA program funds by an 
institution; 

(ii) Minimize the financing costs to 
the Federal Government of making 
title IV, HEA program funds available 
to a student or an institution; and 

(iii) Minimize the costs that accrue 
to a student under a title IV, HEA loan 
program. 

(2) The rules and procedures that 
apply to an institution under this sub-
part also apply to a third-party 
servicer. 

(3) As used in this subpart— 
(i) The title IV, HEA programs in-

clude only the Federal Pell Grant, 
ACG, National SMART Grant, FSEOG, 
Federal Perkins Loan, FWS, Direct 
Loan, and FFEL programs; 

(ii) The term ‘‘parent’’ means a par-
ent borrower under the PLUS pro-
grams; 

(iii) With regard to the FFEL Pro-
grams, the term ‘‘disburse’’ means the 
same as deliver loan proceeds under 34 

CFR part 682 of the FFEL Program reg-
ulations; and 

(iv) A day is a calendar day unless 
otherwise specified. 

(4) FWS Program. An institution must 
follow the disbursement procedures in 
34 CFR 675.16 for paying a student his 
or her wages under the FWS Program 
instead of the disbursement procedures 
in §§ 668.164(b) through (g) and 668.165. 

(b) Federal interest in title IV, HEA 
program funds. Except for funds re-
ceived by an institution for adminis-
trative expenses and for funds used for 
the Job Location and Development 
Program under the FWS Programs, 
funds received by an institution under 
the title IV, HEA programs are held in 
trust for the intended student bene-
ficiaries and the Secretary. FFEL pro-
gram funds are also held in trust for 
the lenders and guaranty agencies, in 
addition to the student beneficiaries 
and the Secretary, under 34 CFR 
682.207. The institution, as a trustee of 
Federal funds, may not use or hypoth-
ecate (i.e., use as collateral) title IV, 
HEA program funds for any other pur-
pose. 

(Authority: 20 U.S.C. 1094) 

[61 FR 60603, Nov. 29, 1996, as amended at 64 
FR 58291, Oct. 28, 1999; 71 FR 38003, July 3, 
2006] 

§ 668.162 Requesting funds. 
(a) General. (1) The Secretary has sole 

discretion to determine the method 
under which the Secretary provides 
title IV, HEA program funds to an in-
stitution. In accordance with proce-
dures established by the Secretary, the 
Secretary may provide funds to an in-
stitution under the advance, reim-
bursement, just-in-time, or cash moni-
toring payment methods. 

(2) Each time an institution requests 
funds from the Secretary, the institu-
tion must identify the amount of funds 
requested by program and fiscal year 
designation that the Secretary as-
signed to the authorization for those 
funds. 

(b) Advance payment method. Under 
the advance payment method— 

(1) An institution submits a request 
for funds to the Secretary. The institu-
tion’s request for funds may not exceed 
the amount of funds the institution 
needs immediately for disbursements 
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the institution has made or will make 
to eligible students and parents; 

(2) If the Secretary accepts that re-
quest, the Secretary initiates an elec-
tronic funds transfer (EFT) of that 
amount to a bank account designated 
by the institution; and 

(3) The institution must disburse the 
funds requested as soon as administra-
tively feasible but no later than three 
business days following the date the in-
stitution received those funds. 

(c) Just-in-time payment method. Under 
the just-in-time payment method— 

(1) For each student or parent that 
an institution determines is eligible for 
title IV, HEA program funds, the insti-
tution transmits electronically to the 
Secretary, within a timeframe estab-
lished by the Secretary, records that 
contain program award information for 
that student or parent. As part of those 
records, the institution reports the 
date and amount of the disbursements 
that it will make or has made to that 
student or that student’s parent; 

(2) For each record the Secretary ac-
cepts for a student or parent, the Sec-
retary provides by EFT the cor-
responding disbursement amount to 
the institution on or before the date re-
ported by the institution for that dis-
bursement; 

(3) When the institution receives the 
funds for each record accepted by the 
Secretary, the institution may dis-
burse those funds based on its deter-
mination at the time the institution 
transmitted that record to the Sec-
retary that the student is eligible for 
that disbursement; and 

(4) The institution must report any 
adjustment to a previously accepted 
record within the time established by 
the Secretary in a notice published in 
the FEDERAL REGISTER. 

(d) Reimbursement payment method. 
Under the reimbursement payment 
method— 

(1) An institution must first make 
disbursements to students and parents 
for the amount of funds those students 
and parents are eligible to receive 
under the Federal Pell Grant, ACG, Na-
tional SMART Grant, Direct Loan, and 
campus-based programs before the in-
stitution may seek reimbursement 
from the Secretary for those disburse-
ments. The Secretary considers an in-

stitution to have made a disbursement 
if the institution has either credited a 
student’s account or paid a student or 
parent directly with its own funds; 

(2) An institution seeks reimburse-
ment by submitting to the Secretary a 
request for funds that does not exceed 
the amount of the actual disburse-
ments the institution has made to stu-
dents and parents included in that re-
quest; 

(3) As part of the institution’s reim-
bursement request, the Secretary re-
quires the institution to— 

(i) Identify the students for whom re-
imbursement is sought; and 

(ii) Submit to the Secretary or entity 
approved by the Secretary documenta-
tion that shows that each student and 
parent included in the request was eli-
gible to receive and has received the 
title IV, HEA program funds for which 
reimbursement is sought; and 

(4) The Secretary approves the 
amount of the institution’s reimburse-
ment request for a student or parent 
and pays the institution that amount, 
if the Secretary determines with re-
gard to that student or parent that the 
institution— 

(i) Accurately determined the stu-
dent’s eligibility for title IV, HEA pro-
gram funds; 

(ii) Accurately determined the 
amount of title IV, HEA program funds 
paid to the student or parent; and 

(iii) Submitted the documentation 
required under paragraph (d)(3) of this 
section. 

(e) Cash monitoring payment method. 
Under the cash monitoring payment 
method, the Secretary provides title 
IV, HEA program funds to an institu-
tion under the provisions described in 
paragraph (e)(1) or (e)(2) of this section. 
Under either paragraph (e)(1) or (e)(2) 
of this section, an institution must 
first make disbursements to students 
and parents for the amount of title IV, 
HEA program funds that those stu-
dents and parents are eligible to re-
ceive, before the institution— 

(1) Submits a request for funds under 
the provisions of the advance payment 
ethod described in paragraph (b) of this 
section, except that the institution’s 
request may not exceed the amount of 
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the actual disbursements the institu-
tion made to the students and parents 
included in that request; or 

(2) Seeks reimbursement for those 
disbursements under the provisions of 
the reimbursement payment method 
described in paragraph (d) of this sec-
tion, except that the Secretary may 
modify the documentation require-
ments and review procedures used to 
approve the reimbursement request. 

(Authority: 20 U.S.C. 1094) 

[61 FR 60603, Nov. 29, 1996, as amended at 62 
FR 62876, Nov. 25, 1997; 71 FR 38003, July 3, 
2006] 

§ 668.163 Maintaining and accounting 
for funds. 

(a)(1) Bank or investment account. An 
institution must maintain title IV, 
HEA program funds in a bank or in-
vestment account that is Federally in-
sured or secured by collateral of value 
reasonably equivalent to the amount of 
those funds. 

(2) For each bank or investment ac-
count that includes title IV, HEA pro-
gram funds, an institution must clear-
ly identify that title IV, HEA program 
funds are maintained in that account 
by— 

(i) Including in the name of each ac-
count the phrase ‘‘Federal Funds’’; or 

(ii)(A) Notifying the bank or invest-
ment company of the accounts that 
contain title IV, HEA program funds 
and retaining a record of that notice; 
and 

(B) Except for a public institution, 
filing with the appropriate State or 
municipal government entity a UCC–1 
statement disclosing that the account 
contains Federal funds and maintain-
ing a copy of that statement. 

(b) Separate bank account. The Sec-
retary may require an institution to 
maintain title IV, HEA program funds 
in a separate bank or investment ac-
count that contains no other funds if 
the Secretary determines that the in-
stitution failed to comply with— 

(1) The requirements in this subpart; 
(2) The recordkeeping and reporting 

requirements in subpart B of this part; 
or 

(3) Applicable program regulations. 
(c) Interest-bearing or investment ac-

count. (1) An institution must maintain 
the Fund described in § 674.8(a) of the 

Federal Perkins Loan Program regula-
tions in an interest-bearing bank ac-
count or investment account con-
sisting predominately of low-risk, in-
come-producing securities, such as ob-
ligations issued or guaranteed by the 
United States. Interest or income 
earned on Fund proceeds are retained 
by the institution as part of the Fund. 

(2) Except as provided in paragraph 
(c)(3) of this section, an institution 
must maintain Direct Loan, Federal 
Pell Grant, ACG, National SMART 
Grant, FSEOG, and FWS program 
funds in an interest-bearing bank ac-
count or an investment account as de-
scribed in paragraph (c)(1) of this sec-
tion. 

(3) An institution does not have to 
maintain Direct Loan, Federal Pell 
Grant, ACG, National SMART Grant, 
FSEOG, and FWS program funds in an 
interest-bearing bank account or an in-
vestment account for an award year 
if— 

(i) The institution drew down less 
than a total of $3 million of those funds 
in the prior award year and anticipates 
that it will not draw down more than 
that amount in the current award year; 

(ii) The institution demonstrates by 
its cash management practices that it 
will not earn over $250 on those funds 
during the award year; or 

(iii) The institution requests those 
funds from the Secretary under the 
just-in-time payment method. 

(4) If an institution maintains Direct 
Loan, Federal Pell Grant, ACG, Na-
tional SMART Grant, FSEOG, and 
FWS program funds in an interest- 
bearing or investment account, the in-
stitution may keep the initial $250 it 
earns on those funds during an award 
year. By June 30 of that award year, 
the institution must remit to the Sec-
retary any earnings over $250. 

(d) Accounting and internal control sys-
tems and financial records. (1) An insti-
tution must maintain accounting and 
internal control systems that— 

(i) Identify the cash balance of the 
funds of each title IV, HEA program 
that are included in the institution’s 
bank or investment account as readily 
as if those program funds were main-
tained in a separate account; and 

(ii) Identify the earnings on title IV, 
HEA program funds maintained in the 
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institution’s bank or investment ac-
count. 

(2) An institution must maintain its 
financial records in accordance with 
the provisions under § 668.24. 

(e) Standard of conduct. An institu-
tion must exercise the level of care and 
diligence required of a fiduciary with 
regard to maintaining and investing 
title IV, HEA program funds. 

(Authority: 20 U.S.C. 1094) 

[61 FR 60603, Nov. 29, 1996, as amended at 71 
FR 38003, July 3, 2006] 

§ 668.164 Disbursing funds. 

(a) Disbursement. (1) Except as pro-
vided in paragraph (a)(2) of this sec-
tion, an institution makes a disburse-
ment of title IV, HEA program funds 
on the date that the institution credits 
a student’s account at the institution 
or pays a student or parent directly 
with— 

(i) Funds received from the Sec-
retary; 

(ii) Funds received from a lender 
under the FFEL Programs; or 

(iii) Institutional funds used in ad-
vance of receiving title IV, HEA pro-
gram funds. 

(2) If, earlier than 10 days before the 
first day of classes of a payment pe-
riod, or for a student subject to the re-
quirements of § 682.604(c)(5) or 
§ 685.303(b)(4) earlier than 30 days after 
the first day of the payment period, an 
institution credits a student’s institu-
tional account with institutional funds 
in advance of receiving title IV, HEA 
program funds, the Secretary considers 
that the institution makes that dis-
bursement on the 10th day before the 
first day of classes, or the 30th day 
after the beginning of the payment pe-
riod for a student subject to the re-
quirements of § 682.604(c)(5) or 
§ 685.303(b)(4). 

(b) Disbursements by payment period. 
(1) Except as provided in paragraph 
(b)(2) of this section, an institution 
must disburse title IV, HEA program 
funds on a payment period basis. Ex-
cept as provided in paragraph (g) of 
this section, an institution may dis-
burse title IV, HEA program funds to a 
student or parent for a payment period 
only if the student is enrolled for class-

es for that payment period and is eligi-
ble to receive those funds. 

(2) The provisions of paragraph (b)(1) 
of this section do not apply to the dis-
bursement of FWS Program funds. 

(3) For a student enrolled in an eligi-
ble program at an institution that 
measures academic progress in clock 
hours, in determining whether the stu-
dent completes the clock hours in a 
payment period, an institution may in-
clude clock hours for which the student 
has an excused absence if— 

(i) The institution has a written pol-
icy that permits excused absences; and 

(ii) The number of excused absences 
under the written policy for purposes 
of this paragraph does not exceed the 
lesser of— 

(A) The policy on excused absences of 
the institution’s accrediting agency or, 
if the institution has more than one ac-
crediting agency, the agency des-
ignated under 34 CFR part 600.11(b); 

(B) The policy on excused absences of 
any State agency that licenses the in-
stitution or otherwise legally author-
izes the institution to operate in the 
State; or 

(C) Ten percent of the clock hours in 
the payment period. 

(4) For purposes of paragraph (b)(3) of 
this section, an ‘‘excused absence’’ is 
an absence that a student does not 
have to make up. 

(c) Direct payments. An institution 
pays a student or parent directly by— 

(1) Releasing to the student or parent 
a check provided by a lender to the in-
stitution under an FFEL Program; 

(2) Issuing a check or other instru-
ment payable to and requiring the en-
dorsement or certification of the stu-
dent or parent. An institution issues a 
check by— 

(i) Releasing or mailing the check to 
a student or parent; or 

(ii) Notifying the student or parent 
that the check is available for imme-
diate pickup; 

(3) Initiating an electronic funds 
transfer (EFT) to a bank account des-
ignated by the student or parent; or 

(4) Dispensing cash for which an in-
stitution obtains a signed receipt from 
the student or parent. 

(d) Crediting a student’s account at the 
institution. (1) Without obtaining the 
student’s or parent’s authorization 
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under § 668.165, an institution may use 
title IV, HEA program funds to credit a 
student’s account at the institution to 
satisfy current charges for— 

(i) Tuition and fees; 
(ii) Board, if the student contracts 

with the institution for board; and 
(iii) Room, if the student contracts 

with the institution for room. 
(2) After obtaining the appropriate 

authorization from a student or parent 
under § 668.165, the institution may use 
title IV, HEA program funds to credit a 
student’s account at the institution to 
satisfy— 

(i) Current charges that are in addi-
tion to the charges described in para-
graph (d)(1) of this section that were 
incurred by the student at the institu-
tion for educationally related activi-
ties; and 

(ii) Minor prior award year charges if 
these charges are less than $100 or if 
the payment of these charges does not, 
and will not, prevent the student from 
paying his or her current educational 
costs. 

(3) If an institution disburses Direct 
Loan Program funds by crediting a stu-
dent’s account at the institution, the 
institution must first credit the stu-
dent’s account with those funds to pay 
for outstanding current and authorized 
charges. 

(4) For purposes of this paragraph, 
current charges refers to charges as-
sessed the student by the institution 
for— 

(i) The current award year; or 
(ii) The loan period for which an in-

stitution certified or originated a loan 
under the FFEL or Direct Loan pro-
grams. 

(e) Credit balances. Whenever an insti-
tution disburses title IV, HEA program 
funds by crediting a student’s account 
and the total amount of all title IV, 
HEA program funds credited exceeds 
the amount of tuition and fees, room 
and board, and other authorized 
charges the institution assessed the 
student, the institution must pay the 
resulting credit balance directly to the 
student or parent as soon as possible 
but— 

(1) No later than 14 days after the 
balance occurred if the credit balance 
occurred after the first day of class of 
a payment period; or 

(2) No later than 14 days after the 
first day of class of a payment period if 
the credit balance occurred on or be-
fore the first day of class of that pay-
ment period. 

(f) Early disbursements. Except as pro-
vided under paragraph (f)(3) of this sec-
tion— 

(1) If a student is enrolled in a credit- 
hour educational program that is of-
fered in semester, trimester, or quarter 
academic terms, the earliest an insti-
tution may disburse title IV, HEA pro-
gram funds to a student or parent for 
any payment period is 10 days before 
the first day of classes for a payment 
period. 

(2) If a student is enrolled in a credit- 
hour educational program that is not 
offered in semester, trimester, or quar-
ter academic terms, or in a clock hour 
educational program the earliest an in-
stitution may disburse title IV, HEA 
program funds to a student or parent 
for any payment period is the later of— 

(i) Ten days before the first day of 
classes of the payment period; or 

(ii) The date the student completed 
the previous payment period for which 
he or she received title IV, HEA pro-
gram funds, except that this provision 
does not apply to the payment of Di-
rect Loan or FFEL program funds 
under the conditions described in 34 
CFR 685.301 (b)(3)(ii), (b)(5), and (b)(6) 
and 34 CFR 682.604 (c)(6)(ii), (c)(7), and 
(c)(8), respectively. 

(3) The earliest an institution may 
disburse the initial installment of a 
loan under the Direct Loan or FFEL 
programs to a first-year, first-time bor-
rower as described in 34 CFR 682.604(c) 
and 34 CFR 685.303(b)(4) is 30 days after 
the first day of the student’s program 
of study. 

(g) Late disbursements—(1) Ineligible 
student. For purposes of this paragraph, 
an otherwise eligible student becomes 
ineligible to receive title IV, HEA pro-
gram funds on the date that— 

(i) For a loan under the FFEL and 
Direct Loan programs, the student is 
no longer enrolled at the institution as 
at least a half-time student for the pe-
riod of enrollment for which the loan 
was intended; or 

(ii) For an award under the Federal 
Pell Grant, ACG, National SMART 
Grant, FSEOG, and Federal Perkins 
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Loan programs, the student is no 
longer enrolled at the institution for 
the award year. 

(2) Conditions for a late disbursement. 
Except as limited under paragraph 
(g)(4) of this section, a student who be-
comes ineligible (or the student’s par-
ent in the case of a PLUS loan) quali-
fies for a late disbursement if, before 
the date the student became ineli-
gible— 

(i) Except in the case of a parent 
PLUS loan, the Secretary processed a 
SAR or ISIR with an official expected 
family contribution; and 

(ii) (A) For a loan under the FFEL or 
Direct Loan programs, the institution 
certified or originated the loan; or 

(B) For an award under the Federal 
Perkins Loan or FSEOG programs, the 
institution made that award to the stu-
dent. 

(3) Making a late disbursement. Pro-
vided that the conditions described in 
paragraph (g)(2) of this section are sat-
isfied— 

(i) If the student withdrew from the 
institution during a payment period or 
period of enrollment, the institution 
must make any post-withdrawal dis-
bursement required under § 668.22(a)(4) 
in accordance with the provisions of 
§ 668.22(a)(5); 

(ii) If the student successfully com-
pleted the payment period or period of 
enrollment, the institution must pro-
vide the student (or parent) the oppor-
tunity to receive the amount of title 
IV, HEA program funds that the stu-
dent (or parent) was eligible to receive 
while the student was enrolled at the 
institution. For a late disbursement in 
this circumstance, the institution may 
credit the student’s account to pay for 
current and allowable charges as de-
scribed in paragraph (d) of this section, 
but must pay or offer any remaining 
amount to the student or parent; or 

(iii) If the student did not withdraw 
but ceased to be enrolled as at least a 
half-time student, the institution may 
make the late disbursement of a loan 
under the FFEL or Direct Loan pro-
grams to pay for educational costs that 
the institution determines the student 
incurred for the period in which the 
student was eligible. 

(4) Limitations. (i) Generally, an insti-
tution may not make a late disburse-

ment later than 120 days after the date 
of the institution’s determination that 
the student withdrew, as provided 
under § 668.22, or, for a student who did 
not withdraw, 120 days after the date 
the student otherwise became ineli-
gible. On an exception basis, and with 
the approval of the Secretary, an insti-
tution may make a late disbursement 
after the applicable 120-day period, if 
the reason the late disbursement was 
not made within the 120-day period was 
not the fault of the student. 

(ii) An institution may not make a 
second or subsequent late disbursement 
of a loan under the FFEL or Direct 
Loan programs unless the student suc-
cessfully completed the period of en-
rollment for which the loan was in-
tended. 

(iii) An institution may not make a 
late disbursement of a loan under the 
FFEL or Direct Loan programs if the 
student was a first-year, first-time bor-
rower unless the student completed the 
first 30 days of his or her program of 
study. This limitation does not apply if 
the institution is exempt from the 30- 
day delayed disbursement require-
ments under § 682.604(c)(5)(i), (ii), or 
(iii) or § 685.303(b)(4)(i)(A), (B), or (C) of 
this chapter. 

(iv) An institution may not make a 
late disbursement of a Federal Pell 
Grant, an ACG, or a National SMART 
Grant unless it received a valid SAR or 
a valid ISIR for the student by the 
deadline date established by the Sec-
retary in a notice published in the FED-
ERAL REGISTER. 

(Authority: 20 U.S.C. 1094) 

[61 FR 60603, Nov. 29, 1996, as amended at 64 
FR 59042, Nov. 1, 1999; 67 FR 67073, Nov. 1, 
2003; 71 FR 38003, July 3, 2006; 71 FR 45696, 
Aug. 9, 2006; 71 FR 64397, Nov. 1, 2006] 

§ 668.165 Notices and authorizations. 

(a) Notices. (1) Before an institution 
disburses title IV, HEA program funds 
for any award year, the institution 
must notify a student of the amount of 
funds that the student or his or her 
parent can expect to receive under each 
title IV, HEA program, and how and 
when those funds will be disbursed. If 
those funds include Direct Loan or 
FFEL Program funds, the notice must 
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indicate which funds are from sub-
sidized loans and which are from un-
subsidized loans. 

(2) Except in the case of a post-with-
drawal disbursement made in accord-
ance with 34 CFR 668.22(a)(5), if an in-
stitution credits a student’s account at 
the institution with Direct Loan, 
FFEL, or Federal Perkins Loan Pro-
gram funds, the institution must no-
tify the student, or parent of— 

(i) The date and amount of the dis-
bursement; 

(ii) The student’s right, or parent’s 
right to cancel all or a portion of that 
loan or loan disbursement and have the 
loan proceeds returned to the holder of 
that loan. However, the institution 
does not have to provide this informa-
tion with regard to FFEL Program 
funds unless the institution received 
the loan funds from a lender through 
an EFT payment or master check; and 

(iii) The procedures and the time by 
which the student or parent must no-
tify the institution that he or she wish-
es to cancel the loan or loan disburse-
ment. 

(3) The institution must send the no-
tice described in paragraph (a)(2) of 
this section in writing no earlier than 
30 days before, and no later than 30 
days after, crediting the student’s ac-
count at the institution. 

(4)(i) A student or parent must in-
form the institution if he or she wishes 
to cancel all or a portion of a loan or 
loan disbursement. 

(ii) The institution must return the 
loan proceeds, cancel the loan, or do 
both, in accordance with applicable 
program regulations if the institution 
receives a loan cancellation request ei-
ther— 

(A) Within 14 days after the date the 
institution sends the notice described 
in paragraph (a)(2) of this section; or 

(B) If the institution sends the notice 
described in paragraph (a)(2) of this 
section more than 14 days prior to the 
first day of the payment period, by the 
first day of the payment period. 

(iii) If a student or parent requests a 
loan cancellation after the period set 
forth in paragraph (a)(4)(ii) of this sec-
tion, the institution may return the 
loan proceeds, cancel the loan, or do 
both, in accordance with applicable 
program regulations. 

(5) An institution must inform a stu-
dent or parent in writing or electroni-
cally regarding the outcome of any 
cancellation request. 

(b) Student or parent authorizations. (1) 
If an institution obtains written au-
thorization from a student or parent, 
as applicable, the institution may— 

(i) Disburse title IV, HEA program 
funds to a bank account designated by 
the student or parent; 

(ii) Use the student’s or parent’s title 
IV, HEA program funds to pay for 
charges described in § 668.164(d)(2) that 
are included in that authorization; and 

(iii) Except if prohibited by the Sec-
retary under the reimbursement meth-
od, hold on behalf of the student or 
parent any title IV, HEA program 
funds that would otherwise be paid di-
rectly to the student or parent under 
§ 668.164(e). 

(2) In obtaining the student’s or par-
ent’s authorization to perform an ac-
tivity described in paragraph (b)(1) of 
this section, an institution— 

(i) May not require or coerce the stu-
dent or parent to provide that author-
ization; 

(ii) Must allow the student or parent 
to cancel or modify that authorization 
at any time; and 

(iii) Must clearly explain how it will 
carry out that activity. 

(3) A student or parent may authorize 
an institution to carry out the activi-
ties described in paragraph (b)(1) of 
this section for the period during which 
the student is enrolled at the institu-
tion. 

(4)(i) If a student or parent modifies 
an authorization, the modification 
takes effect on the date the institution 
receives the modification notice. 

(ii) If a student or parent cancels an 
authorization to use title IV, HEA pro-
gram funds to pay for authorized 
charges under § 668.164(d)(2), the insti-
tution may use title IV, HEA program 
funds to pay only those authorized 
charges incurred by the student before 
the institution received the notice. 

(iii) If a student or parent cancels an 
authorization to hold title IV, HEA 
program funds under paragraph 
(b)(1)(iii) of this section, the institu-
tion must pay those funds directly to 
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the student or parent as soon as pos-
sible but no later than 14 days after the 
institution receives that notice. 

(5) If an institution holds excess stu-
dent funds under paragraph (b)(1)(iii) of 
this section, the institution must— 

(i) Identify the amount of funds the 
institution holds for each student or 
parent in a subsidiary ledger account 
designed for that purpose; 

(ii) Maintain, at all times, cash in its 
bank account in an amount at least 
equal to the amount of funds the insti-
tution holds for the student; and 

(iii) Notwithstanding any authoriza-
tion obtained by the institution under 
this paragraph, pay any remaining bal-
ance on loan funds by the end of the 
loan period and any remaining other 
title IV, HEA program funds by the end 
of the last payment period in the award 
year for which they were awarded. 

(Approved by the Office of Management and 
Budget under control number 1845–0038) 

(Authority: 20 U.S.C. 1094) 

[61 FR 60603, Nov. 29, 1996, as amended at 62 
FR 27128, May 16, 1997; 65 FR 65675, Nov. 1, 
2000; 67 FR 67074, Nov. 1, 2003; 71 FR 64397, 
Nov. 1, 2006] 

§ 668.166 Excess cash. 

(a) General. (1) The Secretary con-
siders excess cash to be any amount of 
title IV, HEA program funds, other 
than Federal Perkins Loan Program 
funds, that an institution does not dis-
burse to students or parents by the end 
of the third business day following the 
date the institution received those 
funds from the Secretary. Except as 
provided in paragraph (b) of this sec-
tion, an institution must return 
promptly to the Secretary any amount 
of excess cash in its account or ac-
counts. 

(2) The provisions in this section do 
not apply to the title IV, HEA program 
funds that an institution receives from 
the Secretary under the just-in-time 
payment method. 

(b) Excess cash tolerances. (1) If an in-
stitution draws down title IV, HEA 
program funds in excess of its imme-
diate cash needs, the institution may 
maintain the excess cash balance in 
the account the institution established 
under § 668.164 only if— 

(i) In the award year preceding that 
drawdown, the amount of that excess 
cash balance is less than— 

(A) For a period of peak enrollment 
at the institution during which that 
drawdown occurs, three percent of its 
total prior-year drawdowns; or 

(B) For any other period, one percent 
of its total prior-year drawdowns; and 

(ii) Within the next seven days, the 
institution eliminates its excess cash 
balance by disbursing title IV, HEA 
program funds to students or parents 
for at least the amount of that balance. 

(2) For the purposes of this section, a 
period of peak enrollment at an insti-
tution occurs when at least 25 percent 
of the institution’s students start 
classes during a given 30-day period. 
For any award year, an institution cal-
culates the percentage of students who 
started classes during a given 30-day 
period by— 

(i) For the prior award year in which 
the 30-day period began, determining 
the number of students who started 
classes during that period; 

(ii) Determining the total number of 
students who started classes during the 
entire award year used in paragraph 
(b)(2)(i) of this section; 

(iii) Dividing the number of students 
in paragraph (b)(2)(i) of this section by 
the number of students in paragraph 
(b)(2)(ii) of this section; and 

(iv) Multiplying the result obtained 
in paragraph (b)(2)(iii) of this section 
by 100. 

(3) For the purpose of determining 
the total amount of title IV, HEA pro-
gram funds under paragraph (b)(1)(i) of 
this section, an institution that par-
ticipates in the Direct Loan Program 
may include, for the latest year for 
which the Secretary has complete data, 
the total amount of loans guaranteed 
under the FFEL Program for students 
attending the institution during that 
year. 

(c) Consequences for maintaining excess 
cash balances. (1) If the Secretary finds 
that an institution maintains in its ac-
count excess cash balances greater 
than those allowed under paragraph (b) 
of this section, the Secretary— 

(i) As provided in paragraph (c)(2) of 
this section, requires the institution to 
reimburse the Secretary for the costs 
the Secretary deems to have incurred 
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in making those excess funds available 
to the institution; and 

(ii) May initiate a proceeding to fine, 
limit, suspend, or terminate the insti-
tution’s participation in one or more 
title IV, HEA programs under subpart 
G of this part. 

(2) For the purposes of this section, 
upon a finding that an institution has 
maintained excess cash, the Sec-
retary— 

(i) Considers the institution to have 
issued a check on the date that the 
check cleared the institution’s bank 
account, unless the institution dem-
onstrates to the satisfaction of the 
Secretary that it issued the check 
shortly after the institution wrote the 
check; and 

(ii) Calculates, or requires the insti-
tution to calculate, a liability for 
maintaining excess cash balances in 
accordance with procedures established 
by the Secretary. Under those proce-
dures, the Secretary assesses a liability 
that is equal to the difference between 
the earnings that the excess cash bal-
ances would have yielded if invested 
under the applicable current value of 
funds rate and the actual interest 
earned on those balances. The current 
value of funds rate is an annual per-
centage rate, published in a Treasury 
Financial Manual (TFM) bulletin, that 
reflects the current value of funds to 
the Department of Treasury based on 
certain investment rates. The current 
value of funds rate is computed each 
year by averaging investment rates for 
the 12-month period ending every Sep-
tember. The TFM bulletin is published 
annually by the Department of Treas-
ury. Each annual bulletin identifies the 
current value of funds rate and the ef-
fective date of that rate. 

(Authority: 20 U.S.C. 1094) 

[61 FR 60603, Nov. 29, 1996, as amended at 63 
FR 40626, July 29, 1998] 

§ 668.167 FFEL Program funds. 
(a) Requesting FFEL Program funds. In 

certifying a loan application for a bor-
rower under § 682.603— 

(1) An institution may not request a 
lender to provide it with loan funds by 
EFT or master check earlier than— 

(i) Twenty-seven days after the first 
day of classes of the first payment pe-

riod for a first-year, first-time Federal 
Stafford Loan Program borrower as de-
fined in § 682.604(c)(5); or 

(ii) Thirteen days before the first day 
of classes for any subsequent payment 
period for a first-year, first-time Fed-
eral Stafford Loan Program borrower 
or for any payment period for all other 
Federal Stafford Loan Program bor-
rowers; and 

(2) An institution may not request a 
lender to provide it with loan funds by 
check requiring the endorsement of the 
borrower earlier than— 

(i) The first day of classes of the first 
payment period for a first-year, first- 
time Federal Stafford Loan Program 
borrower as defined in § 682.604(c)(5); or 

(ii) Thirty days before the first day of 
classes for any subsequent payment pe-
riod for a first-year, first-time Federal 
Stafford Loan Program borrower or for 
any payment period for all other Fed-
eral Stafford borrowers; and 

(3)(i) An institution may not request 
a lender to provide it with loan funds 
by EFT or master check for any Fed-
eral PLUS Program loan earlier than 
13 days before the first day of classes 
for any payment period. 

(ii) An institution may not request a 
lender to provide with loan funds by 
check requiring the endorsement of the 
borrower for any Federal PLUS Pro-
gram loan earlier than 30 days before 
the first day of classes for any payment 
period. 

(b) Returning funds to a lender. (1) Ex-
cept as provided in paragraph (c) of 
this section, an institution must return 
FFEL Program funds to a lender if the 
institution does not disburse those 
funds to a student or parent for a pay-
ment period within— 

(i) Ten business days following the 
date the institution receives the funds 
if the lender provides those funds to 
the institution by EFT or master 
check on or after July 1, 1997 but before 
July 1, 1999; 

(ii) Three business days following the 
date the institution receives the funds 
if the lender provides those funds to 
the institution by EFT and master 
check on or after July 1, 1999; or 

(iii) Thirty days after the institution 
receives the funds if a lender provides 
those funds by a check payable to the 
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borrower or copayable to the borrower 
and the institution. 

(2) If the institution does not dis-
burse the loan funds as specified in 
paragraph (b)(1) or (c) of this section, 
the institution must return those funds 
to the lender promptly but no later 
than 10 business days after the date the 
institution is required to disburse the 
funds. 

(3) If an institution must return loan 
funds to the lender under paragraph 
(b)(2) of this section and the institution 
determines that the student is eligible 
to receive the loan funds, the school 
may disburse the funds to the student 
or parent rather than return them to 
the lender provided the funds are dis-
bursed prior to the end of the applica-
ble timeframe under paragraph (b)(2) of 
this section. 

(c) Delay in returning funds to a lend-
er. An institution may delay returning 
FFEL program funds to a lender for— 

(1) Ten business days after the date 
set forth in paragraph (b)(1) of this sec-
tion if— 

(i)(A) The institution does not dis-
burse FFEL Program funds to a bor-
rower because the student did not com-
plete the required number of clock or 
credit hours in a preceding payment 
period; and 

(B) The institution expects the stu-
dent to complete required hours within 
this 10-day period; or 

(ii)(A) The student has not met all 
the FFEL Programs eligibility require-
ments; and 

(B) The institution expects the stu-
dent to meet those requirements with-
in this 10-day period; or 

(2) Thirty days after the date set 
forth in paragraph (b) of this section 
for funds a lender provides by EFT or 
master check if the Secretary places 
the institution on the reimbursement 
payment method under paragraph (d) 
or (e) of this section. 

(d) An institution placed under the re-
imbursement payment method. (1) If the 
Secretary places an institution under 
the reimbursement payment method 
for the Federal Pell Grant, Direct Loan 
or campus-based programs, the institu-
tion— 

(i) May not disburse FFEL Program 
funds to a borrower until the Secretary 
approves a request from the institution 

to make that disbursement for that 
borrower; and 

(ii) If prohibited by the Secretary, 
may not certify a borrower’s loan ap-
plication until the Secretary approves 
a request from the institution to make 
that certification for that borrower. 

(2) In order for the Secretary to ap-
prove a disbursement or certification 
request from the institution, the insti-
tution must submit documentation to 
the Secretary or entity approved by 
the Secretary that shows that each 
borrower included in that request 
whose loan has not been disbursed or 
certified is eligible to receive that dis-
bursement or certification. 

(3) Pending the Secretary’s approval 
of a disbursement or certification re-
quest, the Secretary may— 

(i) Prohibit the institution from en-
dorsing a master check or obtaining a 
borrower’s endorsement of any loan 
check the institution receives from a 
lender; 

(ii) Require the institution to main-
tain loan funds that it receives from a 
lender via EFT in a separate bank ac-
count that meets the requirements 
under § 668.163; and 

(iii) Prohibit the institution from 
certifying a borrower’s loan applica-
tion. 

(e) An institution participating solely in 
the FFEL Programs. If the FFEL Pro-
grams are the only title IV, HEA pro-
grams in which an institution partici-
pates and the Secretary determines 
that there is a need to monitor strictly 
the institution’s participation in those 
programs, the Secretary may subject 
the institution to the conditions and 
limitations contained in paragraph (d) 
of this section. 

(f) An institution placed under the cash 
monitoring payment method. The Sec-
retary may require an institution that 
is placed under the cash monitoring de-
scribed under paragraph § 668.162(e), to 
comply with the disbursement and cer-
tification provisions under paragraph 
(d) of this section, except that the Sec-
retary may modify the documentation 
requirements and review procedures 
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used to approve the institution’s dis-
bursement or certification request. 

(Approved by the Office of Management and 
Budget under control number 1840–0697) 

(Authority: 20 U.S.C. 1094) 

[61 FR 60603, Nov. 29, 1996, as amended at 62 
FR 27128, May 16, 1997; 62 FR 62877, Nov. 25, 
1997; 63 FR 40626, July 29, 1998; 69 FR 12276, 
Mar. 16, 2004] 

Subpart L—Financial Responsibility 

SOURCE: 62 FR 62877, Nov. 25, 1997, unless 
otherwise noted. 

§ 668.171 General. 
(a) Purpose. To begin and to continue 

to participate in any title IV, HEA pro-
gram, an institution must demonstrate 
to the Secretary that it is financially 
responsible under the standards estab-
lished in this subpart. As provided 
under section 498(c)(1) of the HEA, the 
Secretary determines whether an insti-
tution is financially responsible based 
on the institution’s ability to— 

(1) Provide the services described in 
its official publications and state-
ments; 

(2) Administer properly the title IV, 
HEA programs in which it participates; 
and 

(3) Meet all of its financial obliga-
tions. 

(b) General standards of financial re-
sponsibility. Except as provided under 
paragraphs (c) and (d) of this section, 
the Secretary considers an institution 
to be financially responsible if the Sec-
retary determines that— 

(1) The institution’s Equity, Primary 
Reserve, and Net Income ratios yield a 
composite score of at least 1.5, as pro-
vided under § 668.172 and appendices A 
and B to this subpart; 

(2) The institution has sufficient cash 
reserves to make required returns of 
unearned title IV HEA program funds, 
as provided under § 668.173; 

(3) The institution is current in its 
debt payments. An institution is not 
current in its debt payments if— 

(i) It is in violation of any existing 
loan agreement at its fiscal year end, 
as disclosed in a note to its audited fi-
nancial statements or audit opinion; or 

(ii) It fails to make a payment in ac-
cordance with existing debt obligations 

for more than 120 days, and at least one 
creditor has filed suit to recover funds 
under those obligations; and 

(4) The institution is meeting all of 
its financial obligations, including but 
not limited to— 

(i) Refunds that it is required to 
make under its refund policy, including 
the return of title IV, HEA program 
funds for which it is responsible under 
§ 668.22; and 

(ii) Repayments to the Secretary for 
debts and liabilities arising from the 
institution’s participation in the title 
IV, HEA programs. 

(c) Public institutions. The Secretary 
considers a public institution to be fi-
nancially responsible if the institu-
tion— 

(1)(i) Notifies the Secretary that it is 
designated as a public institution by 
the State, local or municipal govern-
ment entity, tribal authority, or other 
government entity that has the legal 
authority to make that designation; 
and 

(ii) Provides a letter from an official 
of that State or other government enti-
ty confirming that the institution is a 
public institution; and 

(2) Is not in violation of any past per-
formance requirement under § 668.174. 

(d) Audit opinions and past perform-
ance provisions. Even if an institution 
satisfies all of the general standards of 
financial responsibility under para-
graph (b) of this section, the Secretary 
does not consider the institution to be 
financially responsible if— 

(1) In the institution’s audited finan-
cial statements, the opinion expressed 
by the auditor was an adverse, quali-
fied, or disclaimed opinion, or the audi-
tor expressed doubt about the contin-
ued existence of the institution as a 
going concern, unless the Secretary de-
termines that a qualified or disclaimed 
opinion does not have a significant 
bearing on the institution’s financial 
condition; or 

(2) As provided under the past per-
formance provisions in § 668.174 (a) and 
(b)(1), the institution violated a title 
IV, HEA program requirement, or the 
persons or entities affiliated with the 
institution owe a liability for a viola-
tion of a title IV, HEA program re-
quirement. 
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(e) Administrative actions. If the Sec-
retary determines that an institution 
is not financially responsible under the 
standards and provisions of this section 
or under an alternative standard in 
§ 668.175, or the institution does not 
submit its financial and compliance 
audits by the date permitted and in the 
manner required under § 668.23, the Sec-
retary may— 

(1) Initiate an action under subpart G 
of this part to fine the institution, or 
limit, suspend, or terminate the insti-
tution’s participation in the title IV, 
HEA programs; or 

(2) For an institution that is provi-
sionally certified, take an action 
against the institution under the pro-
cedures established in § 668.13(d). 

(Approved by the Office of Management and 
Budget under control number 1840–0537) 

(Authority: 20 U.S.C. 1094 and 1099c and sec-
tion 4 of Pub. L. 95–452, 92 Stat. 1101–1109) 

[62 FR 62877, Nov. 25, 1997, as amended at 63 
FR 40348, July 28, 1998; 64 FR 59042, Nov. 1, 
1999; 65 FR 65637, Nov. 1, 2000; 67 FR 67074, 
Nov. 1, 2002] 

§ 668.172 Financial ratios. 
(a) Appendices A and B, ratio method-

ology. As provided under appendices A 
and B to this subpart, the Secretary 
determines an institution’s composite 
score by— 

(1) Calculating the result of its Pri-
mary Reserve, Equity, and Net Income 
ratios, as described under paragraph (b) 
of this section; 

(2) Calculating the strength factor 
score for each of those ratios by using 
the corresponding algorithm; 

(3) Calculating the weighted score for 
each ratio by multiplying the strength 
factor score by its corresponding 
weighting percentage; 

(4) Summing the resulting weighted 
scores to arrive at the composite score; 
and 

(5) Rounding the composite score to 
one digit after the decimal point. 

(b) Ratios. The Primary Reserve, Eq-
uity, and Net Income ratios are defined 
under appendix A for proprietary insti-
tutions, and under appendix B for pri-
vate non-profit institutions. 

(1) The ratios for proprietary institu-
tions are: 

For proprietary institutions: 

Primary Reserve ratio =
Adjusted Equity

nses

Equity ratio =
Modified Equity

ssets

Net Income ratio =
Income Before Taxes

nues

Total Expe

Modified A

Total Reve

(2) The ratios for private non-profit 
institutions are: 

Primary Reserve ratio =
Expendable Net Assets

nses

Equity Ratio =
Modified Net Assets

ssets

Net Income ratio =
Change in Unrestricted Net Assets

Total Unrestricted Revenues

Total Expe

Modified A

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00536 Fmt 8010 Sfmt 8006 Y:\SGML\211134.XXX 211134 E
R

25
N

O
97

.0
22

<
/G

P
H

>
E

R
25

N
O

97
.0

23
<

/G
P

H
>



527 

Off. of Postsecondary Educ., Education § 668.173 

(c) Excluded items. In calculating an 
institution’s ratios, the Secretary— 

(1) Generally excludes extraordinary 
gains or losses, income or losses from 
discontinued operations, prior period 
adjustments, the cumulative effect of 
changes in accounting principles, and 
the effect of changes in accounting es-
timates; 

(2) May include or exclude the effects 
of questionable accounting treatments, 
such as excessive capitalization of mar-
keting costs; 

(3) Excludes all unsecured or 
uncollateralized related-party receiv-
ables; 

(4) Excludes all intangible assets de-
fined as intangible in accordance with 
generally accepted accounting prin-
ciples; and 

(5) Excludes from the ratio calcula-
tions Federal funds provided to an in-
stitution by the Secretary under pro-
gram authorized by the HEA only if— 

(i) In the notes to the institution’s 
audited financial statement, or as a 
separate attestation, the auditor dis-
closes by name and CFDA number, the 
amount of HEA program funds reported 
as expenses in the Statement of Activi-
ties for the fiscal year covered by that 
audit or attestation; and 

(ii) The institution’s composite score, 
as determined by the Secretary, is less 
than 1.5 before the reported expenses 
arising from those HEA funds are ex-
cluded from the ratio calculations. 

(Approved by the Office of Management and 
Budget under control number 1840–0537) 

(Authority: 20 U.S.C. 1094 and 1099c and sec-
tion 4 of Pub. L. 95–452, 92 Stat. 1101–1109) 

[62 FR 62877, Nov. 25, 1997, as amended at 63 
FR 40348, July 28, 1998; 65 FR 65637, Nov. 1, 
2000] 

§ 668.173 Refund reserve standards. 
(a) General. The Secretary considers 

that an institution has sufficient cash 
reserves, as required under 
§ 668.171(b)(2), if the institution— 

(1) Satisfies the requirements for a 
public institution under § 668.171(c)(1); 

(2) Is located in a State that has a 
tuition recovery fund approved by the 
Secretary and the institution contrib-
utes to that fund; or 

(3) Returns, in a timely manner as 
described in paragraph (b) of this sec-
tion, unearned title IV, HEA program 

funds that it is responsible for return-
ing under the provisions of § 668.22 for a 
student that withdrew from the insti-
tution. 

(b) Timely return of title IV, HEA pro-
gram funds. In accordance with proce-
dures established by the Secretary or 
FFEL Program lender, an institution 
returns unearned title IV, HEA pro-
gram funds timely if— 

(1) The institution deposits or trans-
fers the funds into the bank account it 
maintains under § 668.163 no later than 
45 days after the date it determines 
that the student withdrew; 

(2) The institution initiates an elec-
tronic funds transfer (EFT) no later 
than 45 days after the date it deter-
mines that the student withdrew; 

(3) The institution initiates an elec-
tronic transaction, no later than 45 
days after the date it determines that 
the student withdrew, that informs a 
FFEL lender to adjust the borrower’s 
loan account for the amount returned; 
or 

(4) The institution issues a check no 
later than 45 days after the date it de-
termines that the student withdrew. 
An institution does not satisfy this re-
quirement if— 

(i) The institution’s records show 
that the check was issued more than 45 
days after the date the institution de-
termined that the student withdrew; or 

(ii) The date on the cancelled check 
shows that the bank used by the Sec-
retary or FFEL Program lender en-
dorsed that check more than 60 days 
after the date the institution deter-
mined that the student withdrew. 

(c) Compliance thresholds. (1) An insti-
tution does not comply with the re-
serve standard under § 668.173(a)(3) if, in 
a compliance audit conducted under 
§ 668.23, an audit conducted by the Of-
fice of the Inspector General, or a pro-
gram review conducted by the Depart-
ment or guaranty agency, the auditor 
or reviewer finds— 

(i) In the sample of student records 
audited or reviewed that the institu-
tion did not return unearned title IV, 
HEA program funds within the time-
frames described in paragraph (b) of 
this section for 5% or more of the stu-
dents in the sample. (For purposes of 
determining this percentage, the sam-
ple includes only students for whom 
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the institution was required to return 
unearned funds during its most re-
cently completed fiscal year.); or 

(ii) A material weakness or report-
able condition in the institution’s re-
port on internal controls relating to 
the return of unearned title IV, HEA 
program funds. 

(2) The Secretary does not consider 
an institution to be out of compliance 
with the reserve standard under 
§ 668.173(a)(3) if the institution is cited 
in any audit or review report because it 
did not return unearned funds in a 
timely manner for one or two students, 
or for less than 5% of the students in 
the sample referred to in paragraph 
(c)(1)(i) of this section. 

(d) Letter of credit. (1) Except as pro-
vided under paragraph (e)(1) of this sec-
tion, an institution that can satisfy the 
reserve standard only under paragraph 
(a)(3) of this section, must submit an 
irrevocable letter of credit acceptable 
and payable to the Secretary if a find-
ing in an audit or review shows that 
the institution exceeded the compli-
ance thresholds in paragraph (c) of this 
section for either of its two most re-
cently completed fiscal years. 

(2) The amount of the letter of credit 
required under paragraph (d)(1) of this 
section is 25 percent of the total 
amount of unearned title IV, HEA pro-
gram funds that the institution was re-
quired to return under § 668.22 during 
the institution’s most recently com-
pleted fiscal year. 

(3) An institution that is subject to 
paragraph (d)(1) of this section must 
submit to the Secretary a letter of 
credit no later than 30 days after the 
earlier of the date that— 

(i) The institution is required to sub-
mit its compliance audit; 

(ii) The Office of the Inspector Gen-
eral issues a final audit report; 

(iii) The designated department offi-
cial issues a final program review de-
termination; 

(iv) The Department issues a prelimi-
nary program review report or draft 
audit report, or a guaranty agency 
issues a preliminary report showing 
that the institution did not return un-
earned funds for more than 10% of the 
sampled students; or 

(v) The Secretary sends a written no-
tice to the institution requesting the 

letter of credit that explains why the 
institution has failed to return un-
earned funds in a timely manner. 

(e) Exceptions. With regard to the let-
ter of credit described in paragraph (d) 
of this section— 

(1) An institution does not have to 
submit the letter of credit if the 
amount calculated under paragraph 
(d)(2) of this section is less than $5,000 
and the institution can demonstrate 
that it has cash reserves of at least 
$5,000 available at all times. 

(2) An institution may delay submit-
ting the letter of credit and request the 
Secretary to reconsider a finding made 
in its most recent audit or review re-
port that it failed to return unearned 
title IV, HEA program funds in a time-
ly manner if— 

(i)(A) The institution submits docu-
ments showing that the unearned title 
IV, HEA program funds were not re-
turned in a timely manner solely be-
cause of exceptional circumstances be-
yond the institution’s control and that 
the institution would not have exceed-
ed the compliance thresholds under 
paragraph (c)(1) of this section had it 
not been for these exceptional cir-
cumstances; or 

(B) The institution submits docu-
ments showing that it did not fail to 
make timely refunds as provided under 
paragraphs (b) and (c) of this section; 
and 

(ii) The institution’s request, along 
with the documents described in para-
graph (e)(2)(i) of this section, is sub-
mitted to the Secretary no later than 
the date it would otherwise be required 
to submit a letter of credit under para-
graph (d)(3). 

(3) If the Secretary denies the insti-
tution’s request under paragraph (e)(2) 
of this section, the Secretary notifies 
the institution of the date it must sub-
mit the letter of credit. 

(f) State tuition recovery funds. In de-
termining whether to approve a State’s 
tuition recovery fund, the Secretary 
considers the extent to which that 
fund— 

(1) Provides refunds to both in-State 
and out-of-State students; 

(2) Allocates all refunds in accord-
ance with the order required under 
§ 668.22; and 
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(3) Provides a reliable mechanism for 
the State to replenish the fund should 
any claims arise that deplete the fund’s 
assets. 

(Authority: 20 U.S.C. 1094 and 1099c and sec-
tion 4 of Pub. L. 95–452, 92 Stat. 1101–1109) 

(Approved by the Office of Management and 
Budget under control number 1845–0022) 

[62 FR 62877, Nov. 25, 1997, as amended at 63 
FR 40348, July 28, 1998; 64 FR 59042, Nov. 1, 
1999; 67 FR 67074, Nov. 1, 2003; 71 FR 45696, 
Aug. 9, 2006] 

§ 668.174 Past performance. 
(a) Past performance of an institution. 

An institution is not financially re-
sponsible if the institution— 

(1) Has been limited, suspended, ter-
minated, or entered into a settlement 
agreement to resolve a limitation, sus-
pension, or termination action initi-
ated by the Secretary or a guaranty 
agency, as defined in 34 CFR part 682, 
within the preceding five years; 

(2) In either of its two most recent 
compliance audits had an audit finding, 
or in a report issued by the Secretary 
had a program review finding for its 
current fiscal year or either of its pre-
ceding two fiscal years, that resulted 
in the institution’s being required to 
repay an amount greater than 5 per-
cent of the funds that the institution 
received under the title IV, HEA pro-
grams during the year covered by that 
audit or program review; 

(3) Has been cited during the pre-
ceding five years for failure to submit 
in a timely fashion acceptable compli-
ance and financial statement audits re-
quired under this part, or acceptable 
audit reports required under the indi-
vidual title IV, HEA program regula-
tions; or 

(4) Has failed to resolve satisfactorily 
any compliance problems identified in 
audit or program review reports based 
upon a final decision of the Secretary 
issued pursuant to subpart G or H of 
this part. 

(b) Past performance of persons affili-
ated with an institution. (1)(i) Except as 
provided under paragraph (b)(2) of this 
section, an institution is not finan-
cially responsible if a person who exer-
cises substantial control over the insti-
tution, as described under 34 CFR 
600.30, or any member or members of 

that person’s family, alone or to-
gether— 

(A) Exercises or exercised substantial 
control over another institution or a 
third-party servicer that owes a liabil-
ity for a violation of a title IV, HEA 
program requirement; or 

(B) Owes a liability for a violation of 
a title IV, HEA program requirement; 
and 

(ii) That person, family member, in-
stitution, or servicer does not dem-
onstrate that the liability is being re-
paid in accordance with an agreement 
with the Secretary. 

(2) The Secretary may determine 
that an institution is financially re-
sponsible, even if the institution is not 
otherwise financially responsible under 
paragraph (b)(1) of this section, if— 

(i) The institution notifies the Sec-
retary, within the time permitted and 
in the manner provided under 34 CFR 
600.30, that the person referenced in 
paragraph (b)(1) of this section exer-
cises substantial control over the insti-
tution; and 

(ii) The person referenced in para-
graph (b)(1) of this section repaid to 
the Secretary a portion of the applica-
ble liability, and the portion repaid 
equals or exceeds the greater of— 

(A) The total percentage of the own-
ership interest held in the institution 
or third-party servicer that owes the li-
ability by that person or any member 
or members of that person’s family, ei-
ther alone or in combination with one 
another; 

(B) The total percentage of the own-
ership interest held in the institution 
or servicer that owes the liability that 
the person or any member or members 
of the person’s family, either alone or 
in combination with one another, rep-
resents or represented under a voting 
trust, power of attorney, proxy, or 
similar agreement; or 

(C) Twenty-five percent, if the person 
or any member of the person’s family 
is or was a member of the board of di-
rectors, chief executive officer, or 
other executive officer of the institu-
tion or servicer that owes the liability, 
or of an entity holding at least a 25 
percent ownership interest in the insti-
tution that owes the liability; or 
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(iii) The applicable liability de-
scribed in paragraph (b)(1) of this sec-
tion is currently being repaid in ac-
cordance with a written agreement 
with the Secretary; or 

(iv) The institution demonstrates to 
the satisfaction of the Secretary why— 

(A) The person who exercises sub-
stantial control over the institution 
should nevertheless be considered to 
lack that control; or 

(B) The person who exercises sub-
stantial control over the institution 
and each member of that person’s fam-
ily nevertheless does not or did not ex-
ercise substantial control over the in-
stitution or servicer that owes the li-
ability. 

(c) Ownership interest. (1) An owner-
ship interest is a share of the legal or 
beneficial ownership or control of, or a 
right to share in the proceeds of the op-
eration of, an institution, an institu-
tion’s parent corporation, a third-party 
servicer, or a third-party servicer’s 
parent corporation. The term ‘‘owner-
ship interest’’ includes, but is not lim-
ited to— 

(i) An interest as tenant in common, 
joint tenant, or tenant by the 
entireties; 

(ii) A partnership; and 
(iii) An interest in a trust. 
(2) The term ‘‘ownership interest’’ 

does not include any share of the own-
ership or control of, or any right to 
share in the proceeds of the operation 
of a profit-sharing plan, provided that 
all employees are covered by the plan. 

(3) The Secretary generally considers 
a person to exercise substantial control 
over an institution or third-party 
servicer if the person— 

(i) Directly or indirectly holds at 
least a 25 percent ownership interest in 
the institution or servicer; 

(ii) Holds, together with other mem-
bers of his or her family, at least a 25 
percent ownership interest in the insti-
tution or servicer; 

(iii) Represents, either alone or to-
gether with other persons under a vot-
ing trust, power of attorney, proxy, or 
similar agreement, one or more persons 
who hold, either individually or in 
combination with the other persons 
represented or the person representing 
them, at least a 25 percent ownership 
in the institution or servicer; or 

(iv) Is a member of the board of di-
rectors, a general partner, the chief ex-
ecutive officer, or other executive offi-
cer of— 

(A) The institution or servicer; or 
(B) An entity that holds at least a 25 

percent ownership interest in the insti-
tution or servicer. 

(4) ‘‘Family member’’ is defined in 
§ 600.21(f) of this chapter. 

(Approved by the Office of Management and 
Budget under control number 1840–0537) 

(Authority: 20 U.S.C. 1094 and 1099c and sec-
tion 4 of Pub. L. 95–452, 92 Stat. 1101–1109) 

[62 FR 62877, Nov. 25, 1997, as amended at 63 
FR 40348, 40349, July 28, 1998; 67 FR 67075, 
Nov. 1, 2002] 

§ 668.175 Alternative standards and re-
quirements. 

(a) General. An institution that is not 
financially responsible under the gen-
eral standards and provisions in 
§ 668.171, may begin or continue to par-
ticipate in the title IV, HEA programs 
by qualifying under an alternate stand-
ard set forth in this section. 

(b) Letter of credit alternative for new 
institutions. A new institution that is 
not financially responsible solely be-
cause the Secretary determines that 
its composite score is less than 1.5, 
qualifies as a financially responsible 
institution by submitting an irrev-
ocable letter of credit, that is accept-
able and payable to the Secretary, for 
an amount equal to at least one-half of 
the amount of title IV, HEA program 
funds that the Secretary determines 
the institution will receive during its 
initial year of participation. A new in-
stitution is an institution that seeks to 
participate for the first time in the 
title IV, HEA programs. 

(c) Letter of credit alternative for par-
ticipating institutions. A participating 
institution that is not financially re-
sponsible either because it does not 
satisfy one or more of the standards of 
financial responsibility under 
§ 668.171(b), or because of an audit opin-
ion described under § 668.171(d), quali-
fies as a financially responsible institu-
tion by submitting an irrevocable let-
ter of credit, that is acceptable and 
payable to the Secretary, for an 
amount determined by the Secretary 
that is not less than one-half of the 
title IV, HEA program funds received 
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by the institution during its most re-
cently completed fiscal year. 

(d) Zone alternative. (1) A partici-
pating institution that is not finan-
cially responsible solely because the 
Secretary determines that its com-
posite score is less than 1.5 may par-
ticipate in the title IV, HEA programs 
as a financially responsible institution 
for no more than three consecutive 
years, beginning with the year in 
which the Secretary determines that 
the institution qualifies under this al-
ternative. (i)(A) An institution quali-
fies initially under this alternative if, 
based on the institution’s audited fi-
nancial statement for its most recently 
completed fiscal year, the Secretary 
determines that its composite score is 
in the range from 1.0 to 1.4; and 

(B) An institution continues to qual-
ify under this alternative if, based on 
the institution’s audited financial 
statement for each of its subsequent 
two fiscal years, the Secretary deter-
mines that the institution’s composite 
score is in the range from 1.0 to 1.4. 

(ii) An institution that qualified 
under this alternative for three con-
secutive years or for one of those 
years, may not seek to qualify again 
under this alternative until the year 
after the institution achieves a com-
posite score of at least 1.5, as deter-
mined by the Secretary. 

(2) Under this zone alternative, the 
Secretary— 

(i) Requires the institution to make 
disbursements to eligible students and 
parents under either the cash moni-
toring or reimbursement payment 
method described in § 668.162; 

(ii) Requires the institution to pro-
vide timely information regarding any 
of the following oversight and financial 
events— 

(A) Any adverse action, including a 
probation or similar action, taken 
against the institution by its accred-
iting agency; 

(B) Any event that causes the insti-
tution, or related entity as defined in 
the Statement of Financial Accounting 
Standards (SFAS) 57, to realize any li-
ability that was noted as a contingent 
liability in the institution’s or related 
entity’s most recent audited financial 
statement; 

(C) Any violation by the institution 
of any loan agreement; 

(D) Any failure of the institution to 
make a payment in accordance with its 
debt obligations that results in a cred-
itor filing suit to recover funds under 
those obligations; 

(E) Any withdrawal of owner’s equity 
from the institution by any means, in-
cluding by declaring a dividend; or 

(F) Any extraordinary losses, as de-
fined in accordance with Accounting 
Principles Board (APB) Opinion No. 30. 

(iii) May require the institution to 
submit its financial statement and 
compliance audits earlier than the 
time specified under § 668.23(a)(4); and 

(iv) May require the institution to 
provide information about its current 
operations and future plans. 

(3) Under the zone alternative, the in-
stitution must— 

(i) For any oversight or financial 
event described under paragraph 
(d)(2)(ii) of this section for which the 
institution is required to provide infor-
mation, provide that information to 
the Secretary by certified mail or elec-
tronic or facsimile transmission no 
later than 10 days after that event oc-
curs. An institution that provides this 
information electronically or by fac-
simile transmission is responsible for 
confirming that the Secretary received 
a complete and legible copy of that 
transmission; and 

(ii) As part of its compliance audit, 
require its auditor to express an opin-
ion on the institution’s compliance 
with the requirements under the zone 
alternative, including the institution’s 
administration of the payment method 
under which the institution received 
and disbursed title IV, HEA program 
funds. 

(4) If an institution fails to comply 
with the requirements under para-
graphs (d) (2) or (3) of this section, the 
Secretary may determine that the in-
stitution no longer qualifies under this 
alternative. 

(e) Transition year alternative. A par-
ticipating institution that is not finan-
cially responsible solely because the 
Secretary determines that its com-
posite score is less than 1.5 for the in-
stitution’s fiscal year that began on or 
after July 1, 1997 but on or before June 
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30, 1998, may qualify as a financially re-
sponsible institution under the provi-
sions in § 668.15(b)(7), (b)(8), (d)(2)(ii), or 
(d)(3), as applicable. 

(f) Provisional certification alternative. 
(1) The Secretary may permit an insti-
tution that is not financially respon-
sible to participate in the title IV, HEA 
programs under a provisional certifi-
cation for no more than three consecu-
tive years if— 

(i) The institution is not financially 
responsible because it does not satisfy 
the general standards under § 668.171(b) 
or because of an audit opinion de-
scribed under § 668.171(d); or 

(ii) The institution is not financially 
responsible because of a condition of 
past performance, as provided under 
§ 668.174(a), and the institution dem-
onstrates to the Secretary that it has 
satisfied or resolved that condition. 

(2) Under this alternative, the insti-
tution must— 

(i) Submit to the Secretary an irrev-
ocable letter of credit that is accept-
able and payable to the Secretary, for 
an amount determined by the Sec-
retary that is not less than 10 percent 
of the title IV, HEA program funds re-
ceived by the institution during its 
most recently completed fiscal year, 
except that this requirement does not 
apply to a public institution; 

(ii) Demonstrate that it was current 
on its debt payments and has met all of 
its financial obligations, as required 
under § 668.171 (b)(3) and (b)(4), for its 
two most recent fiscal years; and 

(iii) Comply with the provisions 
under the zone alternative, as provided 
under paragraph (d) (2) and (3) of this 
section. 

(3) If at the end of the period for 
which the Secretary provisionally cer-
tified the institution, the institution is 
still not financially responsible, the 
Secretary may again permit the insti-
tution to participate under a provi-
sional certification, but the Sec-
retary— 

(i) May require the institution, or 
one or more persons or entities that ex-
ercise substantial control over the in-
stitution, as determined under 
§ 668.174(b)(1) and (c), or both, to submit 
to the Secretary financial guarantees 
for an amount determined by the Sec-
retary to be sufficient to satisfy any 

potential liabilities that may arise 
from the institution’s participation in 
the title IV, HEA programs; and 

(ii) May require one or more of the 
persons or entities that exercise sub-
stantial control over the institution, as 
determined under § 668.174(b)(1) and (c), 
to be jointly or severally liable for any 
liabilities that may arise from the in-
stitution’s participation in the title IV, 
HEA programs. 

(g) Provisional certification alternative 
for persons or entities owing liabilities. (1) 
The Secretary may permit an institu-
tion that is not financially responsible 
because the persons or entities that ex-
ercise substantial control over the in-
stitution owe a liability for a violation 
of a title IV, HEA program require-
ment, to participate in the title IV, 
HEA programs under a provisional cer-
tification only if— 

(i)(A) The persons or entities that ex-
ercise substantial control, as deter-
mined under § 668.174(b)(1) and (c), 
repay or enter into an agreement with 
the Secretary to repay the applicable 
portion of that liability, as provided 
under § 668.174(b)(2)(ii); or 

(B) The institution assumes that li-
ability, and repays or enters into an 
agreement with the Secretary to repay 
that liability; 

(ii) The institution satisfies the gen-
eral standards and provisions of finan-
cial responsibility under § 668.171(b) and 
(d)(1), except that institution must 
demonstrate that it was current on its 
debt payments and has met all of its fi-
nancial obligations, as required under 
§ 668.171 (b)(3) and (b)(4), for its two 
most recent fiscal years; and 

(iii) The institution submits to the 
Secretary an irrevocable letter of cred-
it that is acceptable and payable to the 
Secretary, for an amount determined 
by the Secretary that is not less than 
10 percent of the title IV, HEA program 
funds received by the institution dur-
ing its most recently completed fiscal 
year. 

(2) Under this alternative, the Sec-
retary— 

(i) Requires the institution to comply 
with the provisions under the zone al-
ternative, as provided under paragraph 
(d) (2) and (3) of this section; 
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(ii) May require the institution, or 
one or more persons or entities that ex-
ercise substantial control over the in-
stitution, or both, to submit to the 
Secretary financial guarantees for an 
amount determined by the Secretary 
to be sufficient to satisfy any potential 
liabilities that may arise from the in-
stitution’s participation in the title IV, 
HEA programs; and 

(iii) May require one or more of the 
persons or entities that exercise sub-

stantial control over the institution to 
be jointly or severally liable for any li-
abilities that may arise from the insti-
tution’s participation in the title IV, 
HEA programs. 

(Approved by the Office of Management and 
Budget under control number 1840–0537) 

(Authority: 20 U.S.C. 1094 and 1099c and sec-
tion 4 of Pub. L. 95–452, 92 Stat. 1101–1109) 

[62 FR 62877, Nov. 25, 1997, as amended at 63 
FR 40348, 40349, July 28, 1998] 
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[62 FR 62882, Nov. 25, 1997. Redesignated at 65 FR 65650, Nov. 1, 2000] 
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APPENDIX B TO SUBPART L OF PART 668—RATIO METHODOLOGY FOR PRIVATE NON- 
PROFIT INSTITUTIONS 
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[62 FR 62885, Nov. 25, 1997, as amended at 63 FR 40349, July 28, 1998. Redesignated at 65 FR 
65650, Nov. 1, 2000] 
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Subpart M—Cohort Default Rates 

SOURCE: 65 FR 65638, Nov. 1, 2000, unless 
otherwise noted. 

§ 668.181 Purpose of this subpart. 
Your cohort default rate is a measure 

we use to determine your eligibility to 
participate in various Title IV, HEA 
programs. We may also use it for deter-
mining your eligibility for exemptions, 
such as those for certain disbursement 
requirements under the FFEL and Di-
rect Loan Programs. This subpart de-
scribes how cohort default rates are 
calculated, some of the consequences of 
cohort default rates, and how you may 
request changes to your cohort default 
rates or appeal their consequences. 
Under this subpart, you submit a 
‘‘challenge’’ after you receive your 
draft cohort default rate, and you re-
quest an ‘‘adjustment’’ or ‘‘appeal’’ 
after your official cohort default rate 
is published. 

(Approved by the Office of Management and 
Budget under control number 1845–0022) 

(Authority: 20 U.S.C. 1082, 1085, 1094, 1099c) 

§ 668.182 Definitions of terms used in 
this subpart. 

We use the following definitions in 
this subpart: 

(a) Cohort. Your cohort is a group of 
borrowers used to determine your co-
hort default rate. The method for iden-
tifying the borrowers in a cohort is 
provided in § 668.183(b). 

(b) Data manager. (1) For FFELP 
loans held by a guaranty agency or 
lender, the guaranty agency is the data 
manager. 

(2) For FFELP loans that we hold, we 
are the data manager. 

(3) For Direct Loan Program loans, 
the Direct Loan Servicer, as defined in 
34 CFR 685.102, is the data manager. 

(c) Days. In this subpart, ‘‘days’’ 
means calendar days. 

(d) Default. A borrower is considered 
to be in default for cohort default rate 
purposes under the rules in § 668.183(c). 

(e) Draft cohort default rate. Your 
draft cohort default rate is a rate we 
issue, for your review, before we issue 
your official cohort default rate. A 
draft cohort default rate is used only 
for the purposes described in § 668.185. 

(f) Entering repayment. (1) Except as 
provided in paragraphs (f)(2) and (f)(3) 
of this section, loans are considered to 
enter repayment on the dates described 
in 34 CFR 682.200 (under the definition 
of ‘‘repayment period’’) and in 34 CFR 
685.207. 

(2) A Federal SLS loan is considered 
to enter repayment— 

(i) At the same time the borrower’s 
Federal Stafford loan enters repay-
ment, if the borrower received the Fed-
eral SLS loan and the Federal Stafford 
loan during the same period of contin-
uous enrollment; or 

(ii) In all other cases, on the day 
after the student ceases to be enrolled 
at an institution on at least a half- 
time basis in an educational program 
leading to a degree, certificate, or 
other recognized educational creden-
tial. 

(3) For the purposes of this subpart, a 
loan is considered to enter repayment 
on the date that a borrower repays it in 
full, if the loan is paid in full before 
the loan enters repayment under para-
graphs (f)(1) or (f)(2) of this section. 

(g) Fiscal year. A fiscal year begins on 
October 1 and ends on the following 
September 30. A fiscal year is identi-
fied by the calendar year in which it 
ends. 

(h) Loan record detail report. The loan 
record detail report is a report that we 
produce. It contains the data used to 
calculate your draft or official cohort 
default rate. 

(i) Official cohort default rate. Your of-
ficial cohort default rate is the cohort 
default rate that we publish for you 
under § 668.186. Cohort default rates cal-
culated under this subpart are not re-
lated in any way to cohort default 
rates that are calculated for the Fed-
eral Perkins Loan Program. 

(j) We. We are the Department, the 
Secretary, or the Secretary’s designee. 

(k) You. You are an institution. 

(Approved by the Office of Management and 
Budget under control number 1845–0022) 

(Authority: 20 U.S.C. 1082, 1085, 1094, 1099c) 

§ 668.183 Calculating and applying co-
hort default rates. 

(a) General. This section describes the 
four steps that we follow to calculate 
and apply your cohort default rate for 
a fiscal year: 
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(1) First, under paragraph (b) of this 
section, we identify the borrowers in 
your cohort for the fiscal year. If the 
total number of borrowers in that co-
hort is fewer than 30, we also identify 
the borrowers in your cohorts for the 2 
most recent prior fiscal years. 

(2) Second, under paragraph (c) of 
this section, we identify the borrowers 
in the cohort (or cohorts) who are con-
sidered to be in default. If more than 
one cohort will be used to calculate 
your cohort default rate, we identify 
defaulted borrowers separately for each 
cohort. 

(3) Third, under paragraph (d) of this 
section, we calculate your cohort de-
fault rate. 

(4) Fourth, we apply your cohort de-
fault rate to all of your locations— 

(i) As you exist on the date you re-
ceive the notice of your official cohort 
default rate; and 

(ii) From the date on which you re-
ceive the notice of your official cohort 
default rate until you receive our no-
tice that the cohort default rate no 
longer applies. 

(b) Identify the borrowers in a cohort. 
(1) Your cohort for a fiscal year con-
sists of all of your current and former 
students who, during that fiscal year, 
entered repayment on any Federal 
Stafford loan, Federal SLS loan, Direct 
Subsidized loan, or Direct Unsubsidized 
loan that they received to attend your 
institution, or on the portion of a loan 
made under the Federal Consolidation 
Loan Program or the Federal Direct 
Consolidation Loan Program (as de-
fined in 34 CFR 685.102) that is used to 
repay those loans. 

(2) A borrower may be included in 
more than one of your cohorts and may 
be included in the cohorts of more than 
one institution in the same fiscal year. 

(c) Identify the borrowers in a cohort 
who are in default. (1) Except as pro-
vided in paragraph (c)(2) of this sec-
tion, for the purposes of this subpart a 
borrower in a cohort for a fiscal year is 
considered to be in default if— 

(i) Before the end of the following fis-
cal year, the borrower defaults on any 
FFELP loan that was used to include 
the borrower in the cohort or on any 
Federal Consolidation Loan Program 
loan that repaid a loan that was used 
to include the borrower in the cohort 

(however, a borrower is not considered 
to be in default unless a claim for in-
surance has been paid on the loan by a 
guaranty agency or by us); 

(ii) Before the end of the following 
fiscal year, the borrower fails to make 
an installment payment, when due, on 
any Direct Loan Program loan that 
was used to include the borrower in the 
cohort or on any Federal Direct Con-
solidation Loan Program loan that re-
paid a loan that was used to include 
the borrower in the cohort, and the 
borrower’s failure persists for 360 days 
(or for 270 days, if the borrower’s first 
day of delinquency was before October 
7, 1998); or 

(iii) Before the end of the following 
fiscal year, you or your owner, agent, 
contractor, employee, or any other af-
filiated entity or individual make a 
payment to prevent a borrower’s de-
fault on a loan that is used to include 
the borrower in that cohort. 

(2) A borrower is not considered to be 
in default based on a loan that is, be-
fore the end of the fiscal year imme-
diately following the fiscal year in 
which it entered repayment— 

(i) Rehabilitated under 34 CFR 682.405 
or 34 CFR 685.211(e); or 

(ii) Repurchased by a lender because 
the claim for insurance was submitted 
or paid in error. 

(d) Calculate the cohort default rate. 
Except as provided in § 668.184, if there 
are— 

(1) Thirty or more borrowers in your 
cohort for a fiscal year, your cohort de-
fault rate is the percentage that is de-
rived by dividing— 

(i) The number of borrowers in the 
cohort who are in default, as deter-
mined under paragraph (c) of this sec-
tion; by 

(ii) The number of borrowers in the 
cohort, as determined under paragraph 
(b) of this section. 

(2) Fewer than 30 borrowers in your 
cohort for a fiscal year, your cohort de-
fault rate is the percentage that is de-
rived by dividing— 

(i) The total number of borrowers in 
that cohort and in the two most recent 
prior cohorts who are in default, as de-
termined for each cohort under para-
graph (c) of this section; by 

(ii) The total number of borrowers in 
that cohort and the two most recent 
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prior cohorts, as determined for each 
cohort under paragraph (b) of this sec-
tion. 

(Approved by the Office of Management and 
Budget under control number 1845–0022) 

(Authority: 20 U.S.C. 1082, 1085, 1094, 1099c) 

[65 FR 65638, Nov. 1, 2000, as amended at 67 
FR 67075, Nov. 1, 2002] 

§ 668.184 Determining cohort default 
rates for institutions that have un-
dergone a change in status. 

(a) General. (1) If you undergo a 
change in status identified in this sec-
tion, your cohort default rate is deter-
mined under this section. 

(2) In determining cohort default 
rates under this section, the date of a 
merger, acquisition, or other change in 
status is the date the change occurs. 

(3) A change in status may affect 
your eligibility to participate in Title 
IV, HEA programs under § 668.187 or 
§ 668.188. 

(4) If another institution’s cohort de-
fault rate is applicable to you under 
this section, you may challenge, re-
quest an adjustment, or submit an ap-
peal for the cohort default rate under 
the same requirements that would be 
applicable to the other institution 
under §§ 668.185 and 668.189. 

(b) Acquisition or merger of institutions. 
If your institution acquires, or was cre-
ated by the merger of, one or more in-
stitutions that participated independ-
ently in the Title IV, HEA programs 
immediately before the acquisition or 
merger— 

(1) For the cohort default rates pub-
lished before the date of the acquisi-
tion or merger, your cohort default 
rates are the same as those of your 
predecessor that had the highest total 
number of borrowers entering repay-
ment in the two most recent cohorts 
used to calculate those cohort default 
rates; and 

(2) Beginning with the first cohort 
default rate published after the date of 
the acquisition or merger, your cohort 
default rates are determined by includ-
ing the applicable borrowers from each 
institution involved in the acquisition 
or merger in the calculation under 
§ 668.183. 

(c) Acquisition of branches or locations. 
If you acquire a branch or a location 

from another institution participating 
in the Title IV, HEA programs— 

(1) The cohort default rates published 
for you before the date of the change 
apply to you and to the newly acquired 
branch or location; 

(2) Beginning with the first cohort 
default rate published after the date of 
the change, your cohort default rates 
for the next 3 fiscal years are deter-
mined by including the applicable bor-
rowers from your institution and the 
other institution (including all of its 
locations) in the calculation under 
§ 668.183; 

(3) After the period described in para-
graph (c)(2) of this section, your cohort 
default rates do not include borrowers 
from the other institution in the cal-
culation under § 668.183; and 

(4) At all times, the cohort default 
rate for the institution from which you 
acquired the branch or location is not 
affected by this change in status. 

(d) Branches or locations becoming in-
stitutions. If you are a branch or loca-
tion of an institution that is partici-
pating in the Title IV, HEA programs, 
and you become a separate, new insti-
tution for the purposes of participating 
in those programs— 

(1) The cohort default rates published 
before the date of the change for your 
former parent institution are also ap-
plicable to you; 

(2) Beginning with the first cohort 
default rate published after the date of 
the change, your cohort default rates 
for the next 3 fiscal years are deter-
mined by including the applicable bor-
rowers from your institution and your 
former parent institution (including all 
of its locations) in the calculation 
under § 668.183; and 

(3) After the period described in para-
graph (d)(2) of this section, your cohort 
default rates do not include borrowers 
from your former parent institution in 
the calculation under § 668.183. 

(Approved by the Office of Management and 
Budget under control number 1845–0022) 

(Authority: 20 U.S.C. 1082, 1085, 1094, 1099c) 

§ 668.185 Draft cohort default rates 
and your ability to challenge before 
official cohort default rates are 
issued. 

(a) General. (1) We notify you of your 
draft cohort default rate before your 
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official cohort default rate is cal-
culated. Our notice includes the loan 
record detail report for the draft co-
hort default rate. 

(2) Regardless of the number of bor-
rowers included in your cohort, your 
draft cohort default rate is always cal-
culated using data for that fiscal year 
alone, using the method described in 
§ 668.183(d)(1). 

(3) Your draft cohort default rate and 
the loan record detail report are not 
considered public information and may 
not be otherwise voluntarily released 
by a data manager. 

(4) Any challenge you submit under 
this section and any response provided 
by a data manager must be in a format 
acceptable to us. This acceptable for-
mat is described in the ‘‘Cohort Default 
Rate Guide’’ that we provide to you. If 
your challenge does not comply with 
the requirements in the ‘‘Cohort De-
fault Rate Guide,’’ we may deny your 
challenge. 

(b) Incorrect data challenges. (1) You 
may challenge the accuracy of the data 
included on the loan record detail re-
port by sending a challenge to the rel-
evant data manager, or data managers, 
within 45 days after you receive the 
data. Your challenge must include— 

(i) A description of the information 
in the loan record detail report that 
you believe is incorrect; and 

(ii) Documentation that supports 
your contention that the data are in-
correct. 

(2) Within 30 days after receiving 
your challenge, the data manager must 
send you and us a response that— 

(i) Addresses each of your allegations 
of error; and 

(ii) Includes the documentation that 
supports the data manager’s position. 

(3) If your data manager concludes 
that draft data in the loan record de-
tail report are incorrect, and we agree, 
we use the corrected data to calculate 
your cohort default rate. 

(4) If you fail to challenge the accu-
racy of data under this section, you 
cannot contest the accuracy of those 
data in an uncorrected data adjust-
ment, under § 668.190, or in an erroneous 
data appeal, under § 668.192. 

(c) Participation rate index challenges. 
(1)(i) You may challenge an anticipated 
loss of eligibility under § 668.187(a)(1), 

based on one cohort default rate over 
40 percent, if your participation rate 
index for that cohort’s fiscal year is 
equal to or less than 0.06015. 

(ii) You may challenge an antici-
pated loss of eligibility under 
§ 668.187(a)(2), based on three cohort de-
fault rates of 25 percent or greater, if 
your participation rate index is equal 
to or less than 0.0375 for any of those 
three cohorts’ fiscal years. 

(2) For a participation rate index 
challenge, your participation rate 
index is calculated as described in 
§ 668.195(b), except that— 

(i) The draft cohort default rate is 
considered to be your most recent co-
hort default rate; and 

(ii) If the cohort used to calculate 
your draft cohort default rate included 
fewer than 30 borrowers, you may cal-
culate your participation rate index for 
that fiscal year using either your most 
recent draft cohort default rate or the 
average rate that would be calculated 
for that fiscal year, using the method 
described in § 668.183(d)(2). 

(3) You must send your participation 
rate index challenge, including all sup-
porting documentation, to us within 45 
days after you receive your draft co-
hort default rate. 

(4) We notify you of our determina-
tion on your participation rate index 
challenge before your official cohort 
default rate is published. 

(5) If we determine that you qualify 
for continued eligibility based on your 
participation rate index challenge, you 
will not lose eligibility under § 668.187 
when your next official cohort default 
rate is published. A successful chal-
lenge that is based on your draft co-
hort default rate does not excuse you 
from any other loss of eligibility. How-
ever, if your successful challenge of a 
loss of eligibility under paragraph 
(c)(1)(ii) of this section is based on a 
prior, official cohort default rate, and 
not on your draft cohort default rate, 
we also excuse you from any subse-
quent loss of eligibility, under 
§ 668.187(a)(2), that would be based on 
that official cohort default rate. 

(Approved by the Office of Management and 
Budget under control number 1845–0022) 

(Authority: 20 U.S.C. 1082, 1085, 1094, 1099c) 
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§ 668.186 Notice of your official cohort 
default rate. 

(a) We notify you of your cohort de-
fault rate after we calculate it. After 
we send our notice to you, we publish a 
list of cohort default rates for all insti-
tutions. 

(b) If your cohort default rate is 10 
percent or more, we include a copy of 
the loan record detail report with the 
notice. 

(c) If your cohort default rate is less 
than 10 percent— 

(1) You may request a copy of any 
loan record detail report that lists 
loans included in your cohort default 
rate calculation; and 

(2) If you are requesting an adjust-
ment or appealing under this subpart, 
your request for a copy of the loan 
record detail report or reports must be 
sent to us within 15 days after you re-
ceive the notice of your cohort default 
rate. 

(Approved by the Office of Management and 
Budget under control number 1845–0022) 

(Authority: 20 U.S.C. 1082, 1085, 1094, 1099c) 

§ 668.187 Consequences of cohort de-
fault rates on your ability to par-
ticipate in Title IV, HEA programs. 

(a) End of participation. (1) Except as 
provided in paragraph (f) of this sec-
tion, you lose your eligibility to par-
ticipate in the FFEL and Direct Loan 
programs 30 days after you receive our 
notice that your most recent cohort 
default rate is greater than 40 percent. 

(2) Except as provided in paragraphs 
(e) and (f) of this section, you lose your 
eligibility to participate in the FFEL, 
Direct Loan, and Federal Pell Grant 
programs 30 days after you receive our 
notice that your three most recent co-
hort default rates are each 25 percent 
or greater. 

(b) Length of period of ineligibility. 
Your loss of eligibility under this sec-
tion continues— 

(1) For the remainder of the fiscal 
year in which we notify you that you 
are subject to a loss of eligibility; and 

(2) For the next 2 fiscal years. 
(c) Using a cohort default rate more 

than once. The use of a cohort default 
rate as a basis for a loss of eligibility 
under this section does not preclude its 
use as a basis for— 

(1) Any concurrent or subsequent loss 
of eligibility under this section; or 

(2) Any other action by us. 
(d) Special institutions. If you are a 

special institution that satisfies the re-
quirements for continued eligibility 
under § 668.198, you are not subject to 
any loss of eligibility under this sec-
tion or to provisional certification 
under § 668.16(m). 

(e) Continuing participation in Pell. If 
you are subject to a loss of eligibility 
under paragraph (a)(2) of this section, 
based on three cohort default rates of 
25 percent or greater, you may con-
tinue to participate in the Federal Pell 
Grant Program if we determine that 
you— 

(1) Were ineligible to participate in 
the FFEL and Direct Loan programs 
before October 7, 1998, and your eligi-
bility was not reinstated; 

(2) Requested in writing, before Octo-
ber 7, 1998, to withdraw your participa-
tion in the FFEL and Direct Loan pro-
grams, and you were not later rein-
stated; or 

(3) Have not certified an FFELP loan 
or originated a Direct Loan Program 
loan on or after July 7, 1998. 

(f) Requests for adjustments and ap-
peals. (1) A loss of eligibility under this 
section does not take effect while your 
request for adjustment or appeal, as 
listed in § 668.189(a), is pending, pro-
vided your request for adjustment or 
appeal is complete, timely, accurate, 
and in the required format. 

(2) Eligibility continued under para-
graph (f)(1) of this section ends if we 
determine that none of the requests for 
adjustments and appeals you have sub-
mitted qualify you for continued eligi-
bility under § 668.189. Loss of eligibility 
takes effect on the date that you re-
ceive notice of our determination on 
your last pending request for adjust-
ment or appeal. 

(3) You do not lose eligibility under 
this section if we determine that your 
request for adjustment or appeal meets 
all requirements of this subpart and 
qualifies you for continued eligibility 
under § 668.189. 

(4) To avoid liabilities you might oth-
erwise incur under paragraph (g) of this 
section, you may choose to suspend 
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your participation in the FFEL and Di-
rect Loan programs during the adjust-
ment or appeal process. 

(g) Liabilities during the adjustment or 
appeal process. If you continued to par-
ticipate in the FFEL or Direct Loan 
Program under paragraph (f)(1) of this 
section, and we determine that none of 
your requests for adjustments or ap-
peals qualify you for continued eligi-
bility— 

(1) For any FFEL or Direct Loan 
Program loan that you certified and 
delivered or originated and disbursed 
more than 30 days after you received 
the notice of your cohort default rate, 
we estimate the amount of interest, 
special allowance, reinsurance, and any 
related or similar payments we make 
or are obligated to make on those 
loans; 

(2) We exclude from this estimate any 
amount attributable to funds that you 
delivered or disbursed more than 45 
days after you submitted your com-
pleted appeal to us; 

(3) We notify you of the estimated 
amount; and 

(4) Within 45 days after you receive 
our notice of the estimated amount, 
you must pay us that amount, unless— 

(i) You file an appeal under the pro-
cedures established in subpart H of this 
part (for the purposes of subpart H of 
this part, our notice of the estimate is 
considered to be a final program review 
determination); or 

(ii) We permit a longer repayment pe-
riod. 

(h) Regaining eligibility. If you lose 
your eligibility to participate in a pro-
gram under this section, you may not 
participate in that program until— 

(1) The period described in paragraph 
(b) of this section has ended; 

(2) You pay any amount owed to us 
under this section or are meeting that 
obligation under an agreement accept-
able to us; 

(3) You submit a new application for 
participation in the program; 

(4) We determine that you meet all of 
the participation requirements in ef-
fect at the time of your application; 
and 

(5) You and we enter into a new pro-
gram participation agreement. 

(Approved by the Office of Management and 
Budget under control number 1845–0022) 

(Authority: 20 U.S.C. 1082, 1085, 1094, 1099c) 

§ 668.188 Preventing evasion of the 
consequences of cohort default 
rates. 

(a) General. Unless you are a special 
institution complying with § 668.198, 
you are subject to a loss of eligibility 
that has already been imposed against 
another institution under § 668.187 if— 

(1) You and the ineligible institution 
are both parties to a transaction that 
results in a change of ownership, a 
change in control, a merger, a consoli-
dation, an acquisition, a change of 
name, a change of address, any change 
that results in a location becoming a 
freestanding institution, a purchase or 
sale, a transfer of assets, an assign-
ment, a change of identification num-
ber, a contract for services, an addition 
or closure of one or more locations or 
branches or educational programs, or 
any other change in whole or in part in 
institutional structure or identity; 

(2) Following the change described in 
paragraph (a)(1) of this section, you 
offer an educational program at sub-
stantially the same address at which 
the ineligible institution had offered 
an educational program before the 
change; and 

(3) There is a commonality of owner-
ship or management between you and 
the ineligible institution, as the ineli-
gible institution existed before the 
change. 

(b) Commonality of ownership or man-
agement. For the purposes of this sec-
tion, a commonality of ownership or 
management exists if, at each institu-
tion, the same person (as defined in 34 
CFR 600.31) or members of that per-
son’s family, directly or indirectly— 

(1) Holds or held a managerial role; 
or 

(2) Has or had the ability to affect 
substantially the institution’s actions, 
within the meaning of 34 CFR 600.21. 

(c) Teach-outs. Notwithstanding para-
graph (b)(1) of this section, a com-
monality of management does not exist 
if you are conducting a teach-out under 
a teach-out agreement as defined in 34 
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CFR 602.3 and administered in accord-
ance with 34 CFR 602.24(c), and— 

(1)(i) Within 60 days after the change 
described in this section, you send us 
the names of the managers for each fa-
cility undergoing the teach-out as it 
existed before the change and for each 
facility as it exists after you believe 
that the commonality of management 
has ended; and 

(ii) We determine that the com-
monality of management, as described 
in paragraph (b)(1) of this section, has 
ended; or 

(2)(i) Within 30 days after you receive 
our notice that we have denied your 
submission under paragraph (c)(1)(i) of 
this section, you make the manage-
ment changes we request and send us a 
list of the names of the managers for 
each facility undergoing the teach-out 
as it exists after you make those 
changes; and 

(ii) We determine that the com-
monality of management, as described 
in paragraph (b)(1) of this section, has 
ended. 

(d) Initial determination. We encourage 
you to contact us before undergoing a 
change described in this section. If you 
write to us, providing the information 
we request, we will provide a written 
initial determination of the antici-
pated change’s effect on your eligi-
bility. 

(e) Notice of accountability. (1) We no-
tify you in writing if, in response to 
your notice or application filed under 
34 CFR 600.20 or 600.21, we determine 
that you are subject to a loss of eligi-
bility, under paragraph (a) of this sec-
tion, that has been imposed against an-
other institution. 

(2) Our notice also advises you of the 
scope and duration of your loss of eligi-
bility. The loss of eligibility applies to 
all of your locations from the date you 
receive our notice until the expiration 
of the period of ineligibility applicable 
to the other institution. 

(3) If you are subject to a loss of eli-
gibility under this section that has al-
ready been imposed against another in-
stitution, you may only request an ad-
justment or submit an appeal for the 
loss of eligibility under the same re-

quirements that would be applicable to 
the other institution under § 668.189. 

(Approved by the Office of Management and 
Budget under control number 1845–0022) 

(Authority: 20 U.S.C. 1082, 1085, 1094, 1099c) 

§ 668.189 General requirements for ad-
justing official cohort default rates 
and for appealing their con-
sequences. 

(a) Remaining eligible. You do not lose 
eligibility under § 668.187 if— 

(1) We recalculate your cohort de-
fault rate, and it is below the percent-
age threshold for the loss of eligibility 
as the result of— 

(i) An uncorrected data adjustment 
submitted under this section and 
§ 668.190; 

(ii) A new data adjustment submitted 
under this section and § 668.191; 

(iii) An erroneous data appeal sub-
mitted under this section and § 668.192; 
or 

(iv) A loan servicing appeal sub-
mitted under this section and § 668.193; 
or 

(2) You meet the requirements for— 
(i) An economically disadvantaged 

appeal submitted under this section 
and § 668.194; 

(ii) A participation rate index appeal 
submitted under this section and 
§ 668.195; 

(iii) An average rates appeal sub-
mitted under this section and § 668.196; 
or 

(iv) A thirty-or-fewer borrowers ap-
peal submitted under this section and 
§ 668.197. 

(b) Limitations on your ability to dis-
pute your cohort default rate. (1) You 
may not dispute the calculation of a 
cohort default rate except as described 
in this subpart. 

(2) You may not request an adjust-
ment or appeal a cohort default rate, 
under § 668.190, § 668.191, § 668.192, or 
§ 668.193, more than once. 

(3) You may not request an adjust-
ment or appeal a cohort default rate, 
under § 668.190, § 668.191, § 668.192, or 
§ 668.193, if you previously lost your eli-
gibility to participate in a Title IV, 
HEA program, under § 668.187, based en-
tirely or partially on that cohort de-
fault rate. 

(c) Content and format of requests for 
adjustments and appeals. We may deny 
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your request for adjustment or appeal 
if it does not meet the following re-
quirements: 

(1) All appeals, notices, requests, 
independent auditor’s opinions, man-
agement’s written assertions, and 
other correspondence that you are re-
quired to send under this subpart must 
be complete, timely, accurate, and in a 
format acceptable to us. This accept-
able format is described in the ‘‘Cohort 
Default Rate Guide’’ that we provide to 
you. 

(2) Your completed request for ad-
justment or appeal must include— 

(i) All of the information necessary 
to substantiate your request for adjust-
ment or appeal; and 

(ii) A certification by your chief ex-
ecutive officer, under penalty of per-
jury, that all the information you pro-
vide is true and correct. 

(d) Our copies of your correspondence. 
Whenever you are required by this sub-
part to correspond with a party other 
than us, you must send us a copy of 
your correspondence within the same 
time deadlines. However, you are not 
required to send us copies of documents 
that you received from us originally. 

(e) Requirements for data managers’ re-
sponses. (1) Except as otherwise pro-
vided in this subpart, if this subpart re-
quires a data manager to correspond 
with any party other than us, the data 
manager must send us a copy of the 
correspondence within the same time 
deadlines. 

(2) If a data manager sends us cor-
respondence under this subpart that is 
not in a format acceptable to us, we 
may require the data manager to revise 
that correspondence’s format, and we 
may prescribe a format for that data 
manager’s subsequent correspondence 
with us. 

(f) Our decision on your request for ad-
justment or appeal. (1) We determine 
whether your request for an adjust-
ment or appeal is in compliance with 
this subpart. 

(2) In making our decision for an ad-
justment, under § 668.190 or § 668.191, or 
an appeal, under § 668.192 or § 668.193— 

(i) We presume that the information 
provided to you by a data manager is 
correct unless you provide substantial 
evidence that shows the information is 
not correct; and 

(ii) If we determine that a data man-
ager did not provide the necessary 
clarifying information or legible 
records in meeting the requirements of 
this subpart, we presume that the evi-
dence that you provide to us is correct 
unless it is contradicted or otherwise 
proven to be incorrect by information 
we maintain. 

(3) Our decision is based on the mate-
rials you submit under this subpart. 
We do not provide an oral hearing. 

(4) We notify you of our decision— 
(i) If you request an adjustment or 

appeal because you are subject to a loss 
of eligibility under § 668.187, within 45 
days after we receive your completed 
request for an adjustment or appeal; or 

(ii) In all other cases, except for ap-
peals submitted under § 668.192(a) to 
avoid provisional certification, before 
we notify you of your next official co-
hort default rate. 

(5) You may not seek judicial review 
of our determination of a cohort de-
fault rate until we issue our decision 
on all pending requests for adjustments 
or appeals for that cohort default rate. 

(Approved by the Office of Management and 
Budget under control number 1845–0022) 

(Authority: 20 U.S.C. 1082, 1085, 1094, 1099c) 

§ 668.190 Uncorrected data adjust-
ments. 

(a) Eligibility. You may request an un-
corrected data adjustment for your 
most recent cohort of borrowers, used 
to calculate your most recent official 
cohort default rate, if in response to 
your challenge under § 668.185(b), a data 
manager agreed correctly to change 
the data, but the changes are not re-
flected in your official cohort default 
rate. 

(b) Deadlines for requesting an uncor-
rected data adjustment. (1) If the loan 
record detail report was not included 
with your official cohort default rate 
notice, you must request it within 15 
days after you receive the notice of 
your official cohort default rate. 

(2) You must send us a request for an 
uncorrected data adjustment, including 
all supporting documentation, within 
30 days after you receive your loan 
record detail report from us. 

(c) Determination. We recalculate 
your cohort default rate, based on the 
corrected data, if we determine that— 
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(1) In response to your challenge 
under § 668.185(b), a data manager 
agreed to change the data; 

(2) The changes described in para-
graph (c)(1) of this section are not re-
flected in your official cohort default 
rate; and 

(3) We agree that the data are incor-
rect. 

(Approved by the Office of Management and 
Budget under control number 1845–0022) 

(Authority: 20 U.S.C. 1082, 1085, 1094, 1099c) 

§ 668.191 New data adjustments. 
(a) Eligibility. You may request a new 

data adjustment for your most recent 
cohort of borrowers, used to calculate 
your most recent official cohort de-
fault rate, if— 

(1) A comparison of the loan record 
detail reports that we provide to you 
for the draft and official cohort default 
rates shows that the data have been 
newly included, excluded, or otherwise 
changed; and 

(2) You identify errors in the data de-
scribed in paragraph (a)(1) of this sec-
tion that are confirmed by the data 
manager. 

(b) Deadlines for requesting a new data 
adjustment. (1) If the loan record detail 
report was not included with your offi-
cial cohort default rate notice, you 
must request it within 15 days after 
you receive the notice of your official 
cohort default rate. 

(2) You must send the relevant data 
manager, or data managers, and us a 
request for a new data adjustment, in-
cluding all supporting documentation, 
within 15 days after you receive your 
loan record detail report from us. 

(3) Within 20 days after receiving 
your request for a new data adjust-
ment, the data manager must send you 
and us a response that— 

(i) Addresses each of your allegations 
of error; and 

(ii) Includes the documentation used 
to support the data manager’s position. 

(4) Within 15 days after receiving a 
guaranty agency’s notice that we hold 
an FFELP loan about which you are 
inquiring, you must send us your re-
quest for a new data adjustment for 
that loan. We respond to your request 
under paragraph (b)(3) of this section. 

(5) Within 15 days after receiving in-
complete or illegible records or data 

from a data manager, you must send a 
request for replacement records or 
clarification of data to the data man-
ager and us. 

(6) Within 20 days after receiving 
your request for replacement records 
or clarification of data, the data man-
ager must— 

(i) Replace the missing or illegible 
records; 

(ii) Provide clarifying information; 
or 

(iii) Notify you and us that no clari-
fying information or additional or im-
proved records are available. 

(7) You must send us your completed 
request for a new data adjustment, in-
cluding all supporting documentation— 

(i) Within 30 days after you receive 
the final data manager’s response to 
your request or requests; or 

(ii) If you are also filing an erroneous 
data appeal or a loan servicing appeal, 
by the latest of the filing dates re-
quired in paragraph (b)(7)(i) of this sec-
tion or in § 668.192(b)(6)(i) or 
§ 668.193(c)(10)(i). 

(c) Determination. If we determine 
that incorrect data were used to cal-
culate your cohort default rate, we re-
calculate your cohort default rate 
based on the correct data. 

(Approved by the Office of Management and 
Budget under control number 1845–0022) 

(Authority: 20 U.S.C. 1082, 1085, 1094, 1099c) 

§ 668.192 Erroneous data appeals. 
(a) Eligibility. Except as provided in 

§ 668.189(b), you may appeal the calcula-
tion of a cohort default rate upon 
which a loss of eligibility, under 
§ 668.187, or provisional certification, 
under § 668.16(m), is based if— 

(1) You dispute the accuracy of data 
that you previously challenged on the 
basis of incorrect data, under 
§ 668.185(b); or 

(2) A comparison of the loan record 
detail reports that we provide to you 
for the draft and official cohort default 
rates shows that the data have been 
newly included, excluded, or otherwise 
changed, and you dispute the accuracy 
of that data. 

(b) Deadlines for submitting an appeal. 
(1) You must send a request for 
verification of data errors to the rel-
evant data manager, or data managers, 
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and to us within 15 days after you re-
ceive the notice of your loss of eligi-
bility or provisional certification. Your 
request must include a description of 
the information in the cohort default 
rate data that you believe is incorrect 
and all supporting documentation that 
demonstrates the error. 

(2) Within 20 days after receiving 
your request for verification of data er-
rors, the data manager must send you 
and us a response that— 

(i) Addresses each of your allegations 
of error; and 

(ii) Includes the documentation used 
to support the data manager’s position. 

(3) Within 15 days after receiving a 
guaranty agency’s notice that we hold 
an FFELP loan about which you are 
inquiring, you must send us your re-
quest for verification of that loan’s 
data errors. Your request must include 
a description of the information in the 
cohort default rate data that you be-
lieve is incorrect and all supporting 
documentation that demonstrates the 
error. We respond to your request 
under paragraph (b)(2) of this section. 

(4) Within 15 days after receiving in-
complete or illegible records or data, 
you must send a request for replace-
ment records or clarification of data to 
the data manager and us. 

(5) Within 20 days after receiving 
your request for replacement records 
or clarification of data, the data man-
ager must— 

(i) Replace the missing or illegible 
records; 

(ii) Provide clarifying information; 
or 

(iii) Notify you and us that no clari-
fying information or additional or im-
proved records are available. 

(6) You must send your completed ap-
peal to us, including all supporting 
documentation— 

(i) Within 30 days after you receive 
the final data manager’s response to 
your request; or 

(ii) If you are also requesting a new 
data adjustment or filing a loan serv-
icing appeal, by the latest of the filing 
dates required in paragraph (b)(6)(i) of 
this section or in § 668.191(b)(7)(i) or 
§ 668.193(c)(10)(i). 

(c) Determination. If we determine 
that incorrect data were used to cal-
culate your cohort default rate, we re-

calculate your cohort default rate 
based on the correct data. 

(Approved by the Office of Management and 
Budget under control number 1845–0022) 

(Authority: 20 U.S.C. 1082, 1085, 1094, 1099c) 

§ 668.193 Loan servicing appeals. 
(a) Eligibility. Except as provided in 

§ 668.189(b), you may appeal, on the 
basis of improper loan servicing or col-
lection, the calculation of— 

(1) Your most recent cohort default 
rate; or 

(2) Any cohort default rate upon 
which a loss of eligibility under 
§ 668.187 is based. 

(b) Improper loan servicing. For the 
purposes of this section, a default is 
considered to have been due to im-
proper loan servicing or collection only 
if the borrower did not make a pay-
ment on the loan and you prove that 
the FFEL Program lender or the Direct 
Loan Servicer, as defined in 34 CFR 
685.102, failed to perform one or more of 
the following activities, if that activ-
ity applies to the loan: 

(1) Send at least one letter (other 
than the final demand letter) urging 
the borrower to make payments on the 
loan; 

(2) Attempt at least one phone call to 
the borrower; 

(3) Send a final demand letter to the 
borrower; 

(4) For a Direct Loan Program loan 
only, document that skip tracing was 
performed if the Direct Loan Servicer 
determined that it did not have the 
borrower’s current address; and 

(5) For an FFELP loan only— 
(i) Submit a request for preclaims or 

default aversion assistance to the guar-
anty agency; and 

(ii) Submit a certification or other 
documentation that skip tracing was 
performed to the guaranty agency. 

(c) Deadlines for submitting an appeal. 
(1) If the loan record detail report was 
not included with your official cohort 
default rate notice, you must request it 
within 15 days after you receive the no-
tice of your official cohort default rate. 

(2) You must send a request for loan 
servicing records to the relevant data 
manager, or data managers, and to us 
within 15 days after you receive your 
loan record detail report from us. If the 
data manager is a guaranty agency, 
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your request must include a copy of 
the loan record detail report. 

(3) Within 20 days after receiving 
your request for loan servicing records, 
the data manager must— 

(i) Send you and us a list of the bor-
rowers in your representative sample, 
as described in paragraph (d) of this 
section (the list must be in social secu-
rity number order, and it must include 
the number of defaulted loans included 
in the cohort for each listed borrower); 

(ii) Send you and us a description of 
how your representative sample was 
chosen; and 

(iii) Either send you copies of the 
loan servicing records for the bor-
rowers in your representative sample 
and send us a copy of its cover letter 
indicating that the records were sent, 
or send you and us a notice of the 
amount of its fee for providing copies 
of the loan servicing records. 

(4) The data manager may charge you 
a reasonable fee for providing copies of 
loan servicing records, but it may not 
charge more than $10 per borrower file. 
If a data manager charges a fee, it is 
not required to send the documents to 
you until it receives your payment of 
the fee. 

(5) If the data manager charges a fee 
for providing copies of loan servicing 
records, you must send payment in full 
to the data manager within 15 days 
after you receive the notice of the fee. 

(6) If the data manager charges a fee 
for providing copies of loan servicing 
records, and— 

(i) You pay the fee in full and on 
time, the data manager must send you, 
within 20 days after it receives your 
payment, a copy of all loan servicing 
records for each loan in your represent-
ative sample (the copies are provided 
to you in hard copy format unless the 
data manager and you agree that an-
other format may be used), and it must 
send us a copy of its cover letter indi-
cating that the records were sent; or 

(ii) You do not pay the fee in full and 
on time, the data manager must notify 
you and us of your failure to pay the 
fee and that you have waived your 
right to challenge the calculation of 
your cohort default rate based on the 
data manager’s records. We accept that 
determination unless you prove that it 
is incorrect. 

(7) Within 15 days after receiving a 
guaranty agency’s notice that we hold 
an FFELP loan about which you are 
inquiring, you must send us your re-
quest for the loan servicing records for 
that loan. We respond to your request 
under paragraph (c)(3) of this section. 

(8) Within 15 days after receiving in-
complete or illegible records, you must 
send a request for replacement records 
to the data manager and us. 

(9) Within 20 days after receiving 
your request for replacement records, 
the data manager must either— 

(i) Replace the missing or illegible 
records; or 

(ii) Notify you and us that no addi-
tional or improved copies are available. 

(10) You must send your appeal to us, 
including all supporting documenta-
tion— 

(i) Within 30 days after you receive 
the final data manager’s response to 
your request for loan servicing records; 
or 

(ii) If you are also requesting a new 
data adjustment or filing an erroneous 
data appeal, by the latest of the filing 
dates required in paragraph (c)(10)(i) of 
this section or in § 668.191(b)(7)(i) or 
§ 668.192(b)(6)(i). 

(d) Representative sample of records. (1) 
To select a representative sample of 
records, the data manager first identi-
fies all of the borrowers for whom it is 
responsible and who had loans that 
were considered to be in default in the 
calculation of the cohort default rate 
you are appealing. 

(2) From the group of borrowers iden-
tified under paragraph (d)(1) of this sec-
tion, the data manager identifies a 
sample that is large enough to derive 
an estimate, acceptable at a 95 percent 
confidence level with a plus or minus 5 
percent confidence interval, for use in 
determining the number of borrowers 
who should be excluded from the cal-
culation of the cohort default rate due 
to improper loan servicing or collec-
tion. 

(e) Loan servicing records. Loan serv-
icing records are the collection and 
payment history records— 

(1) Provided to the guaranty agency 
by the lender and used by the guaranty 
agency in determining whether to pay 
a claim on a defaulted loan; or 
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(2) Maintained by our Direct Loan 
Servicer that are used in determining 
your cohort default rate. 

(f) Determination. (1) We determine 
the number of loans, included in your 
representative sample of loan servicing 
records, that defaulted due to improper 
loan servicing or collection, as de-
scribed in paragraph (b) of this section. 

(2) Based on our determination, we 
use a statistically valid methodology 
to exclude the corresponding percent-
age of borrowers from both the numer-
ator and denominator of the calcula-
tion of your cohort default rate. 

(Approved by the Office of Management and 
Budget under control number 1845–0022) 

(Authority: 20 U.S.C. 1082, 1085, 1094, 1099c) 

[65 FR 65638, Nov. 1, 2000, as amended at 67 
FR 67075, Nov. 1, 2002] 

§ 668.194 Economically disadvantaged 
appeals. 

(a) Eligibility. As described in this sec-
tion, you may appeal a notice of a loss 
of eligibility under § 668.187 if an inde-
pendent auditor’s opinion certifies that 
your low income rate is two-thirds or 
more and— 

(1) You offer an associate, bacca-
laureate, graduate, or professional de-
gree, and your completion rate is 70 
percent or more; or 

(2) You do not offer an associate, bac-
calaureate, graduate, or professional 
degree, and your placement rate is 44 
percent or more. 

(b) Low income rate. (1) Your low in-
come rate is the percentage of your 
students, as described in paragraph 
(b)(2) of this section, who— 

(i) For an award year that overlaps 
the 12-month period selected under 
paragraph (b)(2) of this section, have an 
expected family contribution, as de-
fined in 34 CFR 690.2, that is equal to or 
less than the largest expected family 
contribution that would allow a stu-
dent to receive one-half of the max-
imum Federal Pell Grant award, re-
gardless of the student’s enrollment 
status or cost of attendance; or 

(ii) For a calendar year that overlaps 
the 12-month period selected under 
paragraph (b)(2) of this section, have an 
adjusted gross income that, when 
added to the adjusted gross income of 
the student’s parents (if the student is 

a dependent student) or spouse (if the 
student is a married independent stu-
dent), is less than the amount listed in 
the Department of Health and Human 
Services poverty guidelines for the size 
of the student’s family unit. 

(2) The students who are used to de-
termine your low income rate include 
only students who were enrolled on at 
least a half-time basis in an eligible 
program at your institution during any 
part of a 12-month period that ended 
during the 6 months immediately pre-
ceding the cohort’s fiscal year. 

(c) Completion rate. (1) Your comple-
tion rate is the percentage of your stu-
dents, as described in paragraph (c)(2) 
of this section, who— 

(i) Completed the educational pro-
grams in which they were enrolled; 

(ii) Transferred from your institution 
to a higher level educational program; 

(iii) Remained enrolled and are mak-
ing satisfactory progress toward com-
pletion of their educational programs 
at the end of the same 12-month period 
used to calculate the low income rate; 
or 

(iv) Entered active duty in the Armed 
Forces of the United States within 1 
year after their last date of attendance 
at your institution. 

(2) The students who are used to de-
termine your completion rate include 
only regular students who were— 

(i) Initially enrolled on a full-time 
basis in an eligible program; and 

(ii) Originally scheduled to complete 
their programs during the same 12- 
month period used to calculate the low 
income rate. 

(d) Placement rate. (1) Except as pro-
vided in paragraph (d)(2) of this sec-
tion, your placement rate is the per-
centage of your students, as described 
in paragraphs (d)(3) and (d)(4) of this 
section, who— 

(i) Are employed, in an occupation 
for which you provided training, on the 
date following 1 year after their last 
date of attendance at your institution; 

(ii) Were employed for at least 13 
weeks, in an occupation for which you 
provided training, between the date 
they enrolled at your institution and 
the first date that is more than a year 
after their last date of attendance at 
your institution; or 
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(iii) Entered active duty in the 
Armed Forces of the United States 
within 1 year after their last date of at-
tendance at your institution. 

(2) For the purposes of this section, a 
former student is not considered to 
have been employed based on any em-
ployment by your institution. 

(3) The students who are used to de-
termine your placement rate include 
only former students who— 

(i) Were initially enrolled in an eligi-
ble program on at least a half-time 
basis; 

(ii) Were originally scheduled, at the 
time of enrollment, to complete their 
educational programs during the same 
12-month period used to calculate the 
low income rate; and 

(iii) Remained in the program beyond 
the point at which a student would 
have received a 100 percent tuition re-
fund from you. 

(4) A student is not included in the 
calculation of your placement rate if 
that student, on the date that is 1 year 
after the student’s originally scheduled 
completion date, remains enrolled in 
the same program and is making satis-
factory progress. 

(e) Scheduled to complete. In calcu-
lating a completion or placement rate 
under this section, the date on which a 
student is originally scheduled to com-
plete a program is based on— 

(1) For a student who is initially en-
rolled full-time, the amount of time 
specified in your enrollment contract, 
catalog, or other materials for comple-
tion of the program by a full-time stu-
dent; or 

(2) For a student who is initially en-
rolled less than full-time, the amount 
of time that it would take the student 
to complete the program if the student 
remained at that level of enrollment 
throughout the program. 

(f) Deadline for submitting an appeal. 
(1) Within 30 days after you receive the 
notice of your loss of eligibility, you 
must send us your management’s writ-
ten assertion, as described in the Co-
hort Default Rate Guide. 

(2) Within 60 days after you receive 
the notice of your loss of eligibility, 
you must send us the independent audi-
tor’s opinion described in paragraph (g) 
of this section. 

(g) Independent auditor’s opinion. (1) 
The independent auditor’s opinion 
must state whether your manage-
ment’s written assertion, as you pro-
vided it to the auditor and to us, meets 
the requirements for an economically 
disadvantaged appeal and is fairly stat-
ed in all material respects. 

(2) The engagement that forms the 
basis of the independent auditor’s opin-
ion must be an examination-level com-
pliance attestation engagement per-
formed in accordance with— 

(i) The American Institute of Cer-
tified Public Accountant’s (AICPA) 
Statement on Standards for Attesta-
tion Engagements, Compliance Attes-
tation (AICPA, Professional Standards, 
vol. 1, AT sec. 500), as amended (these 
standards may be obtained by calling 
the AICPA’s order department, at 1– 
888–777–7077); and 

(ii) Government Auditing Standards 
issued by the Comptroller General of 
the United States. 

(h) Determination. You do not lose eli-
gibility under § 668.187 if— 

(1) Your independent auditor’s opin-
ion agrees that you meet the require-
ments for an economically disadvan-
taged appeal; and 

(2) We determine that the inde-
pendent auditor’s opinion and your 
management’s written assertion— 

(i) Meet the requirements for an eco-
nomically disadvantaged appeal; and 

(ii) Are not contradicted or otherwise 
proven to be incorrect by information 
we maintain, to an extent that would 
render the independent auditor’s opin-
ion unacceptable. 

(Approved by the Office of Management and 
Budget under control number 1845–0022) 

(Authority: 20 U.S.C. 1082, 1085, 1094, 1099c) 

§ 668.195 Participation rate index ap-
peals. 

(a) Eligibility. (1) You may appeal a 
notice of a loss of eligibility under 
§ 668.187(a)(1), based on one cohort de-
fault rate over 40 percent, if your par-
ticipation rate index for that cohort’s 
fiscal year is equal to or less than 
0.06015. 

(2) You may appeal a notice of a loss 
of eligibility under § 668.187(a)(2), based 
on three cohort default rates of 25 per-
cent or greater, if your participation 
rate index is equal to or less than 0.0375 
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for any of those three cohorts’ fiscal 
years. 

(b) Calculating your participation rate 
index. (1) Except as provided in para-
graph (b)(2) of this section, your par-
ticipation rate index for a fiscal year is 
determined by multiplying your cohort 
default rate for that fiscal year by the 
percentage that is derived by divid-
ing— 

(i) The number of students who re-
ceived an FFELP or a Direct Loan Pro-
gram loan to attend your institution 
during a period of enrollment, as de-
fined in 34 CFR 682.200 or 685.102, that 
overlaps any part of a 12-month period 
that ended during the 6 months imme-
diately preceding the cohort’s fiscal 
year, by 

(ii) The number of regular students 
who were enrolled at your institution 
on at least a half-time basis during any 
part of the same 12-month period. 

(2) If your cohort default rate for a 
fiscal year is calculated as an average 
rate under § 668.183(d)(2), you may cal-
culate your participation rate index for 
that fiscal year using either that aver-
age rate or the cohort default rate that 
would be calculated for the fiscal year 
alone using the method described in 
§ 668.183(d)(1). 

(c) Deadline for submitting an appeal. 
You must send us your appeal under 
this section, including all supporting 
documentation, within 30 days after 
you receive the notice of your loss of 
eligibility. 

(d) Determination. (1) You do not lose 
eligibility under § 668.187 if we deter-
mine that you meet the requirements 
for a participation rate index appeal. 

(2) If we determine that your partici-
pation rate index for a fiscal year is 
equal to or less than 0.0375, under para-
graph (d)(1) of this section, we also ex-
cuse you from any subsequent loss of 
eligibility under § 668.187(a)(2) that 
would be based on the official cohort 
default rate for that fiscal year. 

(Approved by the Office of Management and 
Budget under control number 1845–0022) 

(Authority: 20 U.S.C. 1082, 1085, 1094, 1099c) 

§ 668.196 Average rates appeals. 
(a) Eligibility. (1) You may appeal a 

notice of a loss of eligibility under 
§ 668.187(a)(1), based on one cohort de-

fault rate over 40 percent, if that co-
hort default rate is calculated as an av-
erage rate under § 668.183(d)(2). 

(2) You may appeal a notice of a loss 
of eligibility under § 668.187(a)(2), based 
on three cohort default rates of 25 per-
cent or greater, if at least two of those 
cohort default rates— 

(i) Are calculated as average rates 
under § 668.183(d)(2); and 

(ii) Would be less than 25 percent if 
calculated for the fiscal year alone 
using the method described in 
§ 668.183(d)(1). 

(b) Deadline for submitting an appeal. 
(1) Before notifying you of your official 
cohort default rate, we make an initial 
determination about whether you qual-
ify for an average rates appeal. If we 
determine that you qualify, we notify 
you of that determination at the same 
time that we notify you of your official 
cohort default rate. 

(2) If you disagree with our initial de-
termination, you must send us your av-
erage rates appeal, including all sup-
porting documentation, within 30 days 
after you receive the notice of your 
loss of eligibility. 

(c) Determination. You do not lose eli-
gibility under § 668.187 if we determine 
that you meet the requirements for an 
average rates appeal. 

(Approved by the Office of Management and 
Budget under control number 1845–0022) 

(Authority: 20 U.S.C. 1082, 1085, 1094, 1099c) 

§ 668.197 Thirty-or-fewer borrowers 
appeals. 

(a) Eligibility. You may appeal a no-
tice of a loss of eligibility under 
§ 668.187 if 30 or fewer borrowers, in 
total, are included in the 3 most recent 
cohorts of borrowers used to calculate 
your cohort default rates. 

(b) Deadline for submitting an appeal. 
(1) Before notifying you of your official 
cohort default rate, we make an initial 
determination about whether you qual-
ify for a thirty-or-fewer borrowers ap-
peal. If we determine that you qualify, 
we notify you of that determination at 
the same time that we notify you of 
your official cohort default rate. 

(2) If you disagree with our initial de-
termination, you must send us your 
thirty-or-fewer borrowers appeal, in-
cluding all supporting documentation, 
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within 30 days after you receive the no-
tice of your loss of eligibility. 

(c) Determination. You do not lose eli-
gibility under § 668.187 if we determine 
that you meet the requirements for a 
thirty-or-fewer borrowers appeal. 

(Approved by the Office of Management and 
Budget under control number 1845–0022) 

(Authority: 20 U.S.C. 1082, 1085, 1094, 1099c) 

§ 668.198 Relief from the consequences 
of cohort default rates for special 
institutions. 

(a) Eligibility. You are only eligible 
for relief from the consequences of co-
hort default rates under this section if 
you are a— 

(1) Historically black college or uni-
versity as defined in section 322(2) of 
the HEA; 

(2) Tribally controlled community 
college as defined in section 2(a)(4) of 
the Tribally Controlled Community 
College Assistance Act of 1978; or 

(3) Navajo community college under 
the Navajo Community College Act. 

(b) Applicability of requirements. We 
may determine that the loss of eligi-
bility provisions in § 668.187 and the 
prohibition against full certification in 
§ 668.16(m) do not apply to you for each 
1-year period beginning on July 1 of 
1999 through 2003, if you meet the re-
quirements in paragraph (a) of this sec-
tion and you send us— 

(1) By July 1 of the first 1-year period 
that begins after you receive our notice 
of a loss of eligibility under § 668.187— 

(i) A default management plan; and 
(ii) A certification that you have en-

gaged an independent third party, as 
described in this section; and 

(2) By July 1 of each subsequent 1- 
year period— 

(i) Evidence that you have imple-
mented your default management plan 
during the preceding 1-year period; 

(ii) Evidence that you have made sub-
stantial improvement in the preceding 
1-year period in your cohort default 
rate; and 

(iii) A certification that you continue 
to engage an independent third party, 
as described in this section. 

(c) Default management plan. (1) Your 
default management plan must provide 
reasonable assurance that you will, no 
later than July 1, 2004, have a cohort 
default rate that is less than 25 per-

cent. Measures that you must take to 
provide this assurance include but are 
not limited to— 

(i) Establishing a default manage-
ment team by engaging your chief ex-
ecutive officer and relevant senior ex-
ecutive officials and enlisting the sup-
port of representatives from offices 
other than the financial aid office; 

(ii) Identifying and allocating the 
personnel, administrative, and finan-
cial resources appropriate to imple-
ment the default management plan; 

(iii) Defining the roles and respon-
sibilities of the independent third 
party; 

(iv) Defining evaluation methods and 
establishing a data collection system 
for measuring and verifying relevant 
default management statistics, includ-
ing a statistical analysis of the bor-
rowers who default on their loans; 

(v) Establishing annual targets for 
reductions in your cohort default rate; 
and 

(vi) Establishing a process to ensure 
the accuracy of your cohort default 
rate. 

(2) We will determine whether your 
default management plan is accept-
able, after considering your history, re-
sources, dollars in default, and targets 
for default reduction in making this 
determination. 

(3) If we determine that your pro-
posed default management plan is un-
acceptable, you must consult with us 
to develop a revised plan and submit 
the revised plan to us within 30 days 
after you receive our notice that your 
proposed plan is unacceptable. 

(4) If we determine, based on the evi-
dence you submit under paragraph 
(b)(2) of this section, that your default 
management plan is no longer accept-
able, you must develop a revised plan 
in consultation with us and submit the 
revised plan to us within 60 days after 
you receive our notice that your plan 
is no longer acceptable. 

(5) A sample default management 
plan is provided in appendix B to this 
subpart. The sample is included to il-
lustrate components of an acceptable 
default management plan. Since insti-
tutions’ family income profiles, stu-
dent borrowing patterns, histories, re-
sources, dollars in default, and targets 
for default reduction are different, you 
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must consider your own, individual cir-
cumstances in developing and submit-
ting your plan. 

(d) Independent third party. (1) An 
independent third party may be any in-
dividual or entity that— 

(i) Provides technical assistance in 
developing and implementing your de-
fault management plan; and 

(ii) Is not substantially controlled by 
a person who also exercises substantial 
control over your institution. 

(2) An independent third party need 
not be paid by you for its services. 

(3) The services of a lender, guaranty 
agency, or secondary market as an 
independent third party under this sec-
tion are not considered to be induce-
ments under 34 CFR 682.200 or 
682.401(e). 

(e) Substantial improvement. (1) For 
the purposes of this section, your sub-
stantial improvement is determined 
based on— 

(i) A reduction in your most recent 
draft or official cohort default rate; 

(ii) An increase in the percentage of 
delinquent borrowers who avoid default 
by using deferments, forbearances, and 
job placement assistance; 

(iii) An increase in the academic per-
sistence of student borrowers; 

(iv) An increase in the percentage of 
students pursuing graduate or profes-
sional study; 

(v) An increase in the percentage of 
borrowers for whom a current address 
is known; 

(vi) An increase in the percentage of 
delinquent borrowers that you con-
tacted; 

(vii) The implementation of alter-
native financial aid award policies and 
development of financial resources 
that reduce the need for student bor-
rowing; or (viii) An increase in the per-
centage of accurate and timely enroll-
ment status changes that you sub-
mitted to the National Student Loan 
Data System (NSLDS) on the Student 
Status Confirmation Report (SSCR). 

(2) When making a determination of 
your substantial improvement, we con-
sider your performance in light of— 

(i) Your history, resources, dollars in 
default, and targets for default reduc-
tion; 

(ii) Your level of effort in meeting 
the terms of your approved default 
management plan during the previous 
1-year period; and 

(iii) Any other mitigating cir-
cumstance at your institution during 
the 1-year period. 

(f) Determination. (1) If we determine 
that you are in compliance with this 
section, the provisions of §§ 668.187 and 
668.16(m) do not apply to you for that 1- 
year period, beginning on July 1 of 1999 
through 2003. 

(2) If we determine that you are not 
in compliance with this section, you 
are subject to the provisions of 
§§ 668.187 and 668.16(m). You lose your 
eligibility to participate in the FFEL, 
Direct Loan, and Federal Pell Grant 
programs on the date you receive our 
notice of the determination. 

(Approved by the Office of Management and 
Budget under control number 1845–0022) 

(Authority: 20 U.S.C. 1082, 1085, 1094, 1099c) 

[65 FR 65638, Nov. 1, 2000, as amended at 69 
FR 12276, Mar. 16, 2004] 

APPENDIX A TO SUBPART M OF PART 
668—SUMMARIES OF ELIGIBILITY AND 
SUBMISSION REQUIREMENTS FOR 
CHALLENGES, ADJUSTMENTS, AND 
APPEALS 

I. Summary of Submission Eligibility 

Some types of appeals may be submitted 
only if you are subject to a loss of eligibility 
under § 668.187 or to provisional certification 
under § 668.16(m). These types of appeals are 
identified in the following table. Submission 
deadlines are described in the paragraphs 
and sections that are cited in the table. For 
example, although you may submit an un-
corrected data adjustment, new data adjust-
ment, or loan servicing appeal if you are sub-
ject to provisional certification, the dead-
lines for those submissions are based on the 
date you receive your cohort default rate, 
not the date you receive the notice of your 
provisional certification. 
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II. Summary of Submission Deadlines 

1. General. The deadlines you must meet 
when submitting a challenge, a request for 
adjustment, or an appeal are summarized in 
the following table. The full, official require-
ments for these deadlines are in § 668.189 and 
in the sections and paragraphs cited in the 
table. 

2. Timeframes. The timeframes provided in 
the table (‘‘30 Days’’, ‘‘15 Days’’, etc.) iden-
tify the number of calendar days within 
which that action must be performed. Time-
frames begin on the date that the previous 
action (connected to that timeframe with an 
arrowed line) is completed: 

(i) For your first action (and for both ac-
tions, during an economically disadvantaged 
appeal), the timeframe begins on the date 
that you receive your draft cohort default 
rate, official cohort default rate, notice of 
loss of eligibility, or notice of provisional 
certification. 

(ii) For all other actions, the timeframe be-
gins on the date you receive the response to 

your pending request. If you are waiting for 
responses from more than one data manager, 
the timeframe begins on the date that you 
receive the final response from the last data 
manager. 

3. Dotted borders. Some actions identified in 
the table are required only in certain cir-
cumstances. For example, if we don’t send 
you a loan record detail report, because your 
cohort default rate is less than 10 percent, 
you must request one before you can request 
an adjustment or appeal. Timeframes for ac-
tions that aren’t always required are identi-
fied in the table by dotted borders: 

(i) If you are required to perform that ac-
tion, the timeframes begin on the same dates 
that they would if the timeframe borders 
were not dotted. 

(ii) If you are not required to perform that 
action, the timeframe for your next required 
action is determined as if the timeframes 
with the dotted borders were not there. The 
timeframe for your next required action be-
gins on the date that the last required action 
was completed. 
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APPENDIX B TO SUBPART M OF PART 
668—SAMPLE DEFAULT MANAGEMENT 
PLAN FOR SPECIAL INSTITUTIONS TO 
USE WHEN COMPLYING WITH 
§ 668.198 

This appendix is provided as a sample plan 
for those institutions developing a default 
management plan in accordance with 
§ 668.198. It describes some measures you may 
find helpful in reducing the number of stu-
dents that default on federally funded loans. 
These are not the only measures you could 
implement when developing a default man-
agement plan. In developing a default man-
agement plan, you must consider your his-
tory, resources, dollars in default, and tar-
gets for default reduction to determine 
which activities will result in the most ben-
efit to your students and to you. 

I. Core Default Reduction Strategies (From 
§ 668.198(c)(1)) 

1. Establish a default management team by 
engaging your chief executive officer and rel-
evant senior executive officials and enlisting 
the support of representatives from offices 
other than the financial aid office. 

2. Identify and allocate the personnel, ad-
ministrative, and financial resources appro-
priate to implement the default management 
plan. 

3. Define the roles and responsibilities of 
the independent third party. 

4. Define evaluation methods and establish 
a data collection system for measuring and 
verifying relevant default management sta-
tistics, including a statistical analysis of the 
borrowers who default on their loans. 

5. Establish annual targets for reductions 
in your rate. 

6. Establish a process to ensure the accu-
racy of your rate. 

II. Additional Default Reduction Strategies 

1. Enhance the borrower’s understanding of 
his or her loan repayment responsibilities 
through counseling and debt management 
activities. 

2. Enhance the enrollment retention and 
academic persistence of borrowers through 
counseling and academic assistance. 

3. Maintain contact with the borrower 
after he or she leaves your institution by 
using activities such as skip tracing to lo-
cate the borrower. 

4. Track the borrower’s delinquency status 
by obtaining reports from data managers and 
FFEL Program lenders. 

5. Enhance student loan repayments 
through counseling the borrower on loan re-
payment options and facilitating contact be-
tween the borrower and the data manager or 
FFEL Program lender. 

6. Assist a borrower who is experiencing 
difficulty in finding employment through ca-

reer counseling, job placement assistance, 
and facilitating unemployment deferments. 

7. Identify and implement alternative fi-
nancial aid award policies and develop alter-
native financial resources that will reduce 
the need for student borrowing in the first 2 
years of academic study. 

8. Familiarize the parent, or other adult 
relative or guardian, with the student’s debt 
profile, repayment obligations, and loan sta-
tus by increasing, whenever possible, the 
communication and contact with the parent 
or adult relative or guardian. 

III. Defining the Roles and Responsibilities of 
Independent Third Party 

1. Specifically define the role of the inde-
pendent third party. 

2. Specify the scope of work to be per-
formed by the independent third party. 

3. Tie the receipt of payments, if required, 
to the performance of specific tasks. 

4. Assure that all the required work is sat-
isfactorily completed. 

IV. Statistics for Measuring Progress 

1. The number of students enrolled at your 
institution during each fiscal year. 

2. The average amount borrowed by a stu-
dent each fiscal year. 

3. The number of borrowers scheduled to 
enter repayment each fiscal year. 

4. The number of enrolled borrowers who 
received default prevention counseling serv-
ices each fiscal year. 

5. The average number of contacts that 
you or your agent had with a borrower who 
was in deferment or forbearance or in repay-
ment status during each fiscal year. 

6. The number of borrowers at least 60 days 
delinquent each fiscal year. 

7. The number of borrowers who defaulted 
in each fiscal year. 

8. The type, frequency, and results of ac-
tivities performed in accordance with the de-
fault management plan. 

PART 669—LANGUAGE RESOURCE 
CENTERS PROGRAM 

Subpart A—General 

Sec. 
669.1 What is the Language Resource Cen-

ters Program? 
669.2 Who is eligible to receive assistance 

under this program? 
669.3 What activities may the Secretary 

fund? 
669.4 What regulations apply? 
669.5 What definitions apply? 

Subpart B [Reserved] 
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Subpart C—How Does the Secretary Make 
a Grant? 

669.20 How does the Secretary evaluate an 
application? 

669.21 What selection criteria does the Sec-
retary use? 

669.22 What priorities may the Secretary es-
tablish? 

Subpart D—What Conditions Must Be Met 
by a Grantee? 

669.30 What are allowable equipment costs? 

AUTHORITY: 20 U.S.C. 1123, unless otherwise 
noted. 

SOURCE: 55 FR 2773, Jan. 26, 1990, unless 
otherwise noted. 

Subpart A—General 

§ 669.1 What is the Language Resource 
Centers Program? 

The Language Resource Centers Pro-
gram makes awards, through grants or 
contracts, for the purpose of estab-
lishing, strengthening, and operating 
centers that serve as resources for im-
proving the nation’s capacity for 
teaching and learning foreign lan-
guages effectively. 

(Authority: 20 U.S.C. 1123) 

§ 669.2 Who is eligible to receive assist-
ance under this program? 

An institution of higher education or 
a combination of institutions of higher 
education is eligible to receive an 
award under this part. 

(Authority: 20 U.S.C. 1123) 

§ 669.3 What activities may the Sec-
retary fund? 

Centers funded under this part must 
carry out activities to improve the 
teaching and learning of foreign lan-
guages. These activities must include 
effective dissemination efforts, when-
ever appropriate, and may include— 

(a) The conduct and dissemination of 
research on new and improved methods 
for teaching foreign languages, includ-
ing the use of advanced educational 
technology; 

(b) The development and dissemina-
tion of new materials for teaching for-
eign languages, to reflect the results of 
research on effective teaching strate-
gies; 

(c) The development, application, and 
dissemination of performance testing 
that is appropriate for use in an edu-
cational setting to be used as a stand-
ard and comparable measurement of 
skill levels in foreign languages; 

(d) The training of teachers in the ad-
ministration and interpretation of for-
eign language performance tests, the 
use of effective teaching strategies, 
and the use of new technologies; 

(e) A significant focus on the teach-
ing and learning needs of the less com-
monly taught languages, including an 
assessment of the strategic needs of 
the United States, the determination 
of ways to meet those needs nationally, 
and the publication and dissemination 
of instructional materials in the less 
commonly taught languages; 

(f) The development and dissemina-
tion of materials designed to serve as a 
resource for foreign language teachers 
at the elementary and secondary 
school levels; and 

(g) The operation of intensive sum-
mer language institutes to train ad-
vanced foreign language students, to 
provide professional development, and 
to improve language instruction 
through preservice and inservice lan-
guage training for teachers. 

(Authority: 20 U.S.C. 1123) 

[64 FR 7741, Feb. 16, 1999] 

§ 669.4 What regulations apply? 
The following regulations apply to 

this program: 
(a) The regulations in 34 CFR part 

655. 
(b) The regulations in this part 669. 

(Authority: 20 U.S.C. 1123) 

[58 FR 32577, June 10, 1993] 

§ 669.5 What definitions apply? 
The following definitions apply to 

this part: 
(a) The definitions in 34 CFR 655.4. 
(b) ‘‘Language Resource Center’’ 

means a coordinated concentration of 
educational research and training re-
sources for improving the nation’s ca-
pacity to teach and learn foreign lan-
guages. 

(Authority: 20 U.S.C. 1123) 

Subpart B [Reserved] 
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Subpart C—How Does the 
Secretary Make a Grant? 

§ 669.20 How does the Secretary evalu-
ate an application? 

The Secretary evaluates an applica-
tion for an award on the basis of the 
criteria contained in §§ 669.21 and 669.22. 
The Secretary informs applicants of 
the maximum possible score for each 
criterion in the application package or 
in a notice published in the FEDERAL 
REGISTER. 

(Authority: 20 U.S.C. 1123) 

[70 FR 13377, Mar. 21, 2005] 

§ 669.21 What selection criteria does 
the Secretary use? 

The Secretary evaluates an applica-
tion on the basis of the criteria in this 
section. 

(a) Plan of operation. (See 34 CFR 
655.31(a)) 

(b) Quality of key personnel. (See 34 
CFR 655.31(b)) 

(c) Budget and cost-effectiveness. (See 
34 CFR 655.31(c)) 

(d) Evaluation plan. (See 34 CFR 655.31 
(d)) 

(e) Adequacy of resources. (See 34 CFR 
655.31(e)) 

(f) Need and potential impact. The Sec-
retary reviews each application to de-
termine— 

(1) The extent to which the proposed 
materials or activities are needed in 
the foreign languages on which the 
project focuses; 

(2) The extent to which the proposed 
materials may be used throughout the 
United States; and 

(3) The extent to which the proposed 
work or activity may contribute sig-
nificantly to strengthening, expanding, 
or improving programs of foreign lan-
guage study in the United States. 

(g) Likelihood of achieving results. The 
Secretary reviews each application to 
determine— 

(1) The quality of the outlined meth-
ods and procedures for preparing the 
materials; and 

(2) The extent to which plans for car-
rying out activities are practicable and 
can be expected to produce the antici-
pated results. 

(h) Description of final form of results. 
The Secretary reviews each application 

to determine the degree of specificity 
and the appropriateness of the descrip-
tion of the expected results from the 
project. 

(i) Priorities. If, under the provisions 
of § 669.22, the application notice speci-
fies priorities for this program, the 
Secretary determines the degrees to 
which the priorities are served. 

(Approved by the Office of Management and 
Budget under control number 1840–0608) 

(Authority: 20 U.S.C. 1123) 

[55 FR 2773, Jan. 26, 1990, as amended at 58 
FR 32577, June 10, 1993; 70 FR 13377, Mar. 21, 
2005] 

§ 669.22 What priorities may the Sec-
retary establish? 

(a) The Secretary may each year se-
lect funding priorities from among the 
following: 

(1) Categories of allowable activities 
described in § 669.3. 

(2) Specific foreign languages for 
study or materials development. 

(3) Levels of education, for example, 
elementary, secondary, postsecondary, 
or teacher education. 

(b) The Secretary announces any pri-
orities in the application notice pub-
lished in the FEDERAL REGISTER. 

(Authority: 20 U.S.C. 1123) 

Subpart D—What Conditions Must 
Be Met by a Grantee? 

§ 669.30 What are allowable equipment 
costs? 

Equipment costs may not exceed fif-
teen percent of the grant amount. 

(Authority: 20 U.S.C. 1123) 

PART 673—GENERAL PROVISIONS 
FOR THE FEDERAL PERKINS LOAN 
PROGRAM, FEDERAL WORK- 
STUDY PROGRAM, AND FEDERAL 
SUPPLEMENTAL EDUCATIONAL 
OPPORTUNITY GRANT PRO-
GRAM 

Subpart A—Purpose and Scope 

Sec. 
673.1 Purpose. 
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673.2 Applicability of regulations. 

Subpart B—General Provisions for the Fed-
eral Perkins Loan, FWS, and FSEOG 
Programs 

673.3 Application. 
673.4 Allocation and reallocation. 
673.5 Overaward. 
673.6 Coordination with BIA grants. 
673.7 Administrative cost allowance. 

AUTHORITY: 20 U.S.C. 421–429, 1070b–1070b–3, 
and 1087aa–1087ii; 42 U.S.C. 2751–2756b, unless 
otherwise noted. 

SOURCE: 61 FR 60393, Nov. 27, 1996, unless 
otherwise noted. 

Subpart A—Purpose and Scope 

§ 673.1 Purpose. 

This part governs the following three 
programs authorized by title IV of the 
Higher Education Act of 1965, as 
amended (HEA) that participating in-
stitutions administer: 

(a) The Federal Perkins Loan Pro-
gram, which encourages the making of 
loans by institutions to needy under-
graduate and graduate students to help 
pay for their cost of education. 

(b) The Federal Work-Study (FWS) 
Program, which encourages the part- 
time employment of undergraduate and 
graduate students who need the income 
to help pay for their cost of education 
and which encourages FWS recipients 
to participate in community service 
activities. 

(c) The Federal Supplemental Edu-
cational Opportunity Grant (FSEOG) 
Program, which encourages the pro-
viding of grants to exceptionally needy 
undergraduate students to help pay for 
their cost of education. 

(Authority: 20 U.S.C. 421–429, 1070b–1070b–3, 
and 1087aa–1087ii; 42 U.S.C. 2751–2756b) 

§ 673.2 Applicability of regulations. 

The participating institution is re-
sponsible for administering these pro-
grams in accordance with the regula-
tions in this part and the applicable 
program regulations in 34 CFR parts 
674, 675, and 676. 

(Authority: 20 U.S.C. 421–429, 1070b–1070b–3, 
and 1087aa–1087ii; 42 U.S.C. 2751–2756b) 

Subpart B—General Provisions for 
the Federal Perkins Loan, FWS, 
and FSEOG Programs 

§ 673.3 Application. 
(a) To participate in the Federal Per-

kins Loan, FWS, or FSEOG programs, 
an institution shall file an application 
before the deadline date established an-
nually by the Secretary through publi-
cation of a notice in the FEDERAL REG-
ISTER. 

(b) The application for the Federal 
Perkins Loan, FWS, and FSEOG pro-
grams must be on a form approved by 
the Secretary and must contain the in-
formation needed by the Secretary to 
determine the institution’s allocation 
or reallocation of funds under sections 
462, 442, and 413D of the HEA, respec-
tively. 

(Authority: 20 U.S.C. 1070b–3 and 1087bb; 42 
U.S.C. 2752) 

§ 673.4 Allocation and reallocation. 
(a) Allocation and reallocation of Fed-

eral Perkins Loan funds. (1) The Sec-
retary allocates Federal capital con-
tributions to institutions participating 
in the Federal Perkins Loan Program 
in accordance with section 462 of the 
HEA. 

(2) The Secretary reallocates Federal 
capital contributions to institutions 
participating in the Federal Perkins 
Loan Program by— 

(i) Reallocating 80 percent of the 
total funds available in accordance 
with section 462(j) of the HEA; and 

(ii) Reallocating 20 percent of the 
total funds available in a manner that 
best carries out the purposes of the 
Federal Perkins Loan Program. 

(b) Allocation and reallocation of FWS 
funds. The Secretary allocates and re-
allocates funds to institutions partici-
pating in the FWS Program in accord-
ance with section 442 of the HEA. 

(c) Allocation and reallocation of 
FSEOG funds. (1) The Secretary allo-
cates funds to institutions partici-
pating in the FSEOG program in ac-
cordance with section 413D of the HEA. 

(2) The Secretary reallocates funds to 
institutions participating in the 
FSEOG Program in a manner that best 
carries out the purposes of the FSEOG 
Program. 
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(d) General allocation and realloca-
tion—(1) Categories. As used in section 
462 (Federal Perkins Loan Program), 
section 442 (FWS Program), and section 
413D (FSEOG Program) of the HEA, 
‘‘Eligible institutions offering com-
parable programs of instruction’’ 
means institutions that are being com-
pared with the applicant institution 
and that fall within one of the fol-
lowing six categories: 

(i) Cosmetology. 
(ii) Business. 
(iii) Trade/Technical. 
(iv) Art Schools. 
(v) Other Proprietary Institutions. 
(vi) Non-Proprietary Institutions. 
(2) Payments to institutions. The Sec-

retary allocates funds for a specific pe-
riod of time. The Secretary provides an 
institution its allocation in accordance 
with the payment methods described in 
34 CFR 668.162. 

(3) Unexpended funds. (i) If an institu-
tion returns more than 10 percent of its 
Federal Perkins Loan, FWS, or FSEOG 
allocation for an award year, the Sec-
retary reduces the institution’s alloca-
tion for that program for the second 
succeeding award year by the dollar 
amount returned. 

(ii) The Secretary may waive the pro-
vision of paragraph (d)(3)(i) of this sec-
tion for a specific institution if the 
Secretary finds that enforcement 
would be contrary to the interests of 
the program. 

(iii) The Secretary considers enforce-
ment of paragraph (d)(3)(i) of this sec-
tion to be contrary to the interest of 
the program only if the institution re-
turns more than 10 percent of its allo-
cation due to circumstances beyond 
the institution’s control that are not 
expected to recur. 

(e) Anticipated collections of Federal 
Perkins Loan funds. (1) For the purposes 
of calculating an institution’s share of 
any excess allocation of Federal Per-
kins Loan funds, an institution’s an-
ticipated collections are equal to the 
amount that was collected by the insti-
tution during the second year pre-
ceding the beginning of the award pe-
riod multiplied by 1.21. 

(2) The Secretary may waive the pro-
vision of paragraph (e)(1) of this sec-
tion for any institution that has a co-

hort default rate that does not exceed 
7.5 percent. 

(f) Authority to expend FWS funds. Ex-
cept as specifically provided in 34 CFR 
675.18 (b), (c), and (f), an institution 
may not use funds allocated or reallo-
cated for an award year— 

(1) To meet FWS wage obligations in-
curred with regard to an award of FWS 
employment made for any other award 
year; or 

(2) To satisfy any other obligation in-
curred after the end of the designated 
award year. 

(g) Authority to expend FSEOG funds. 
Except as specifically provided in 34 
CFR 668.164(g), an institution shall not 
use funds allocated or reallocated for 
an award year— 

(1) To make FSEOG disbursements to 
students in any other award year; or 

(2) To satisfy any other obligation in-
curred after the end of the designated 
award year. 

(Authority: 20 U.S.C. 1070b-3 and 1087bb, 42 
U.S.C. 2752) 

§ 673.5 Overaward. 
(a) Overaward prohibited—(1) Federal 

Perkins Loan and FSEOG Programs. An 
institution may only award or disburse 
a Federal Perkins loan or an FSEOG to 
a student if that loan or the FSEOG, 
combined with the other estimated fi-
nancial assistance the student receives, 
does not exceed the student’s financial 
need. 

(2) FWS Program. An institution may 
only award FWS employment to a stu-
dent if the award, combined with the 
other estimated financial assistance 
the student receives, does not exceed 
the student’s financial need. 

(b) Awarding and disbursement. (1) 
When awarding and disbursing a Fed-
eral Perkins loan or an FSEOG or 
awarding FWS employment to a stu-
dent, the institution shall take into ac-
count those amounts of estimated fi-
nancial assistance it— 

(i) Can reasonably anticipate at the 
time it awards Federal Perkins Loan 
funds, an FSEOG, or FWS funds to the 
student; 

(ii) Makes available to its students; 
or 

(iii) Otherwise knows about. 
(2) If a student receives amounts of 

estimated financial assistance at any 

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00572 Fmt 8010 Sfmt 8010 Y:\SGML\211134.XXX 211134



563 

Off. of Postsecondary Educ., Education § 673.5 

time during the award period that were 
not considered in calculating the Fed-
eral Perkins Loan amount or the FWS 
or FSEOG award, and the total amount 
of estimated financial assistance in-
cluding the loan, the FSEOG, or the 
prospective FWS wages exceeds the 
student’s need, the overaward is the 
amount that exceeds need. 

(c) Estimated financial assistance. (1) 
Except as provided in paragraphs (c)(2) 
and (c)(3) of this section, the Secretary 
considers that ‘‘estimated financial as-
sistance’’ includes, but is not limited 
to, any— 

(i) Funds a student is entitled to re-
ceive from a Federal Pell Grant; 

(ii) William D. Ford Federal Direct 
Loans; 

(iii) Federal Family Education 
Loans; 

(iv) Long-term need-based loans, in-
cluding Federal Perkins loans; 

(v) Grants, including FSEOGs, State 
grants, Academic Competitiveness 
Grants, National SMART Grants, and 
ROTC subsistence allowances; 

(vi) Scholarships, including athletic 
scholarships and ROTC scholarships; 

(vii) Waivers of tuition and fees; 
(viii) Fellowships or assistantships, 

except non-need-based employment 
portions of such awards; 

(ix) Veterans educational benefits 
paid under Chapters 30 (Montgomery 
GI Bill-Active Duty), 31 (Vocational 
Rehabilitation and Employment Pro-
gram), 32 (Veterans’ Educational As-
sistance Program), and 35 (Dependents’ 
Educational Assistance Program) of 
title 38 of the United States Code, and 
Chapters 31 (National Call to Service), 
1606 (Montgomery GI Bill-Selected Re-
serve), 1607 (Reserve Educational As-
sistance Program) of title 10 of the 
United States Code, and Section 903 of 
Public Law 96–342 (Educational Assist-
ance Pilot Program); 

(x) National service education awards 
or post-service benefits paid for the 
cost of attendance under title I of the 
National and Community Service Act 
of 1990 (AmeriCorps); 

(xi) Net earnings from need-based 
employment; 

(xii) Insurance programs for the stu-
dent’s education; and 

(xiii) Any educational benefits paid 
because of enrollment in a postsec-

ondary education institution, or to 
cover postsecondary education ex-
penses. 

(2) The Secretary does not consider 
as estimated financial assistance— 

(i) Any portion of the estimated fi-
nancial assistance described in para-
graph (c)(1) of this section that is in-
cluded in the calculation of the stu-
dent’s expected family contribution 
(EFC); 

(ii) Earnings from non-need-based 
employment; 

(iii) Those amounts used to replace 
EFC, including the amounts of any un-
subsidized Federal Stafford or Direct 
Loans, Federal PLUS or Federal Direct 
PLUS Loans, and non-federal non-need- 
based loans, including private, state- 
sponsored, and institutional loans. 
However, if the sum of the loan 
amounts received that are being used 
to replace the student’s EFC actually 
exceed the EFC, the excess amount 
must be treated as estimated financial 
assistance; and 

(iv) Assistance not received under 
this part if that assistance is des-
ignated to offset all or a portion of a 
specific component of the cost of at-
tendance and that amount is excluded 
from the cost of attendance as well. If 
that assistance is excluded from either 
estimated financial assistance or cost 
of attendance, that amount must be ex-
cluded from both. 

(3) The institution may also exclude 
as estimated financial assistance any 
portion of a subsidized Federal Stafford 
or Direct Loan that is equal to or less 
than the amount of a student’s vet-
erans education benefits paid under 
Chapter 30 of title 38 of the United 
States Code (Montgomery GI Bill—Ac-
tive Duty) and national service edu-
cation awards or post service benefits 
paid for the cost of attendance under 
title I of the National and Community 
Service Act of 1990 (AmeriCorps). 

(d) Treatment of estimated financial as-
sistance in excess of need—General. An 
institution shall take the following 
steps if it learns that a student has re-
ceived additional amounts of estimated 
financial assistance not included in the 
calculation of Federal Perkins Loan, 
FWS, or FSEOG eligibility that would 
result in the student’s total amount of 
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estimated financial assistance exceed-
ing his or her financial need by more 
than $300: 

(1) The institution shall decide 
whether the student has increased fi-
nancial need that was unanticipated 
when it awarded financial aid to the 
student. If the student demonstrates 
increased financial need and the total 
amount of estimated financial assist-
ance does not exceed this increased 
need by more than $300, no further ac-
tion is necessary. 

(2) If the student’s total amount of 
estimated financial assistance still ex-
ceeds his or her need by more than 
$300, as recalculated pursuant to para-
graph (d)(1) of this section, the institu-
tion shall cancel any undisbursed loan 
or grant (other than a Federal Pell 
Grant). 

(3) Federal Perkins loan and FSEOG 
overpayment. If the student’s total 
amount of estimated financial assist-
ance still exceeds his or her need by 
more than $300, after the institution 
takes the steps required in paragraphs 
(d)(1) and (2) of this section, the insti-
tution shall consider the amount by 
which the estimated financial assist-
ance amount exceeds the student’s fi-
nancial need by more than $300 as an 
overpayment. 

(e) Termination of FWS employment. (1) 
An institution may fund a student’s 
FWS employment with FWS funds only 
until the amount of the FWS award has 
been earned or until the student’s fi-
nancial need, as recalculated under 
paragraph (d)(1) of this section, is met. 

(2) Notwithstanding the provisions of 
paragraph (e)(1) of this section, an in-
stitution may provide additional FWS 
funding to a student whose need has 
been met until that student’s cumu-
lative earnings from all need-based em-
ployment occurring subsequent to the 
time his or her financial need has been 
met exceed $300. 

(f) Liability for and recovery of Federal 
Perkins loans and FSEOG overpayments. 
(1) Except as provided in paragraphs 
(f)(2) and (f)(3) of this section, a student 
is liable for any Federal Perkins loan 
or FSEOG overpayment made to him 
or her. An FSEOG overpayment for 
purposes of this paragraph does not in-
clude the non-Federal share of an 
FSEOG award if an institution meets 

its FSEOG matching share by the indi-
vidual recipient method or the aggre-
gate method. 

(2) The institution is liable for a Fed-
eral Perkins loan or FSEOG overpay-
ment if the overpayment occurred be-
cause the institution failed to follow 
the procedures in this part or 34 CFR 
parts 668, 674, or 676. The institution 
shall restore an amount equal to the 
overpayment and any administrative 
cost allowance claimed on that amount 
to its loan fund for a Federal Perkins 
loan overpayment or to its FSEOG ac-
count for an FSEOG overpayment. 

(3) A student is not liable for, and the 
institution is not required to attempt 
recovery of, a Federal Perkins loan or 
FSEOG overpayment, nor is the insti-
tution required to refer an FSEOG 
overpayment to the Secretary, if the 
overpayment— 

(i) Is less than $25; and 
(ii) Is neither a remaining balance 

nor a result of the application of the 
overaward threshold in paragraph (d) of 
this section. 

(4)(i) Except as provided in paragraph 
(f)(3) of this section, if an institution 
makes a Federal Perkins loan or 
FSEOG overpayment for which it is 
not liable, it shall promptly send a 
written notice to the student request-
ing repayment of the overpayment 
amount. The notice must state that 
failure to make that repayment, or to 
make arrangements satisfactory to the 
holder of the overpayment debt to pay 
the overpayment, makes the student 
ineligible for further title IV, HEA pro-
gram funds until final resolution of the 
overpayment. 

(ii) If a student objects to the institu-
tion’s Federal Perkins loan or FSEOG 
overpayment determination on the 
grounds that it is erroneous, the insti-
tution shall consider any information 
provided by the student and determine 
whether the objection is warranted. 

(5) Except as provided in paragraph 
(f)(3) of this section, if a student fails 
to repay an FSEOG overpayment or 
make arrangements satisfactory to the 
holder of the overpayment debt to 
repay the FSEOG overpayment after 
the institution has taken the action re-
quired by paragraph (f)(4) of this sec-
tion, the institution must refer the 
FSEOG overpayment to the Secretary 
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for collection purposes in accordance 
with procedures required by the Sec-
retary. After referring the FSEOG 
overpayment to the Secretary under 
this section, the institution need make 
no further effort to recover the over-
payment. 

(Approved by the Office of Management and 
Budget under control number 1845–0019) 

(Authority: 20 U.S.C. 1070b–1, 1087dd, and 
1087hh, 42 U.S.C. 2753) 

[61 FR 60393, Nov. 17, 1996, as amended at 64 
FR 58292, Oct. 28, 1999; 67 FR 67075, Nov. 1, 
2002; 71 FR 45696, Aug. 9, 2006; 71 FR 64397, 
Nov. 1, 2006] 

§ 673.6 Coordination with BIA grants. 
(a) Coordination of BIA grants with 

Federal Perkins loans, FWS awards, or 
FSEOGs. To determine the amount of a 
Federal Perkins loan, FWS compensa-
tion, or an FSEOG for a student who is 
also eligible for a Bureau of Indian Af-
fairs (BIA) education grant, an institu-
tion shall prepare a package of student 
aid— 

(1) From estimated financial assist-
ance other than the BIA education 
grant the student has received or is ex-
pected to receive; and 

(2) That is consistent in type and 
amount with packages prepared for 
students in similar circumstances who 
are not eligible for a BIA education 
grant. 

(b)(1) The BIA education grant, 
whether received by the student before 
or after the preparation of the student 
aid package, supplements the student 
aid package specified in paragraph (a) 
of this section. 

(2) No adjustment may be made to 
the student aid package as long as the 
total of the package and the BIA edu-
cation grant is less than the institu-
tion’s determination of that student’s 
financial need. 

(c)(1) If the BIA education grant, 
when combined with other aid in the 
package, exceeds the student’s need, 
the excess must be deducted from the 
other assistance (except for Federal 
Pell Grants), not from the BIA edu-
cation grant. 

(2) The institution shall deduct the 
excess in the following sequence: loans, 
work-study awards, and grants other 
than Federal Pell Grants. However, the 
institution may change the sequence if 

requested to do so by a student and the 
institution believes the change benefits 
the student. 

(d) To determine the financial need 
of a student who is also eligible for a 
BIA education grant, a financial aid 
administrator is encouraged to consult 
with area officials in charge of BIA 
postsecondary financial aid. 

(Authority: 20 U.S.C. 1070b–1 and 1087dd; 42 
U.S.C. 2753) 

[61 FR 60393, Nov. 27, 1996, as amended at 71 
FR 45697, Aug. 9, 2006] 

§ 673.7 Administrative cost allowance. 

(a) An institution participating in 
the Federal Perkins Loan, FWS, or 
FSEOG programs is entitled to an ad-
ministrative cost allowance for an 
award year if it advances funds under 
the Federal Perkins Loan Program, 
provides FWS employment, or awards 
grants under the FSEOG Program to 
students in that year. 

(b) An institution may charge the ad-
ministrative cost allowance calculated 
in accordance with paragraph (c) of 
this section for an award year against- 
(1) The Federal Perkins Loan Fund, if 
the institution advances funds under 
the Federal Perkins Loan Program to 
students in that award year; 

(2) The FWS allocation, if the insti-
tution provides FWS employment to 
students in that award year; and 

(3) The FSEOG allocation, if the in-
stitution awards grants to students 
under the FSEOG program in that 
award year. 

(c) For any award year, the amount 
of the administrative costs allowance 
equals— 

(1) Five percent of the first $2,750,000 
of the institution’s total expenditures 
to students in that award year under 
the FWS, FSEOG, and the Federal Per-
kins Loan programs; plus 

(2) Four percent of its expenditures 
to students that are greater than 
$2,750,000 but less than $5,500,000; plus 

(3) Three percent of its expenditures 
to students that are $5,500,000 or more. 

(d) The institution shall not include, 
when calculating the allowance in 
paragraph (c) of this section, the 

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00575 Fmt 8010 Sfmt 8010 Y:\SGML\211134.XXX 211134



566 

34 CFR Ch. VI (7–1–07 Edition) Pt. 674 

amount of loans made under the Fed-
eral Perkins Loan Program that it as-
signs during the award year to the Sec-
retary under section 463(a)(6) of the 
HEA. 

(e) An institution shall use its ad-
ministrative costs allowance to offset 
its cost of administering the Federal 
Pell Grant, FWS, FSEOG, and Federal 
Perkins Loan programs. Administra-
tive costs also include the expenses in-
curred for carrying out the student 
consumer information services require-
ments of subpart D of the Student As-
sistance General Provisions regula-
tions, 34 CFR part 668. 

(f) An institution may use up to 10 
percent of the administrative costs al-
lowance, as calculated under paragraph 
(c) of this section, that is attributable 
to the institution’s expenditures under 
the FWS program to pay the adminis-
trative costs of conducting its program 
of community service. These costs may 
include the costs of— 

(1) Developing mechanisms to assure 
the academic quality of a student’s ex-
perience; 

(2) Assuring student access to edu-
cational resources, expertise, and su-
pervision necessary to achieve commu-
nity service objectives; and 

(3) Collaborating with public and pri-
vate nonprofit agencies and programs 
assisted under the National and Com-
munity Service Act of 1990 in the plan-
ning, development, and administration 
of these programs. 

(g) If an institution charges any ad-
ministrative cost allowance against its 
Federal Perkins Loan Fund, it must 
charge these costs during the same 
award year in which the expenditures 
for these costs were made. 

(Authority: 20 U.S.C. 1070b–2, 1087cc, and 1096, 
42 U.S.C. 2753) 

PART 674—FEDERAL PERKINS LOAN 
PROGRAM 

NOTE: An asterisk (*) indicates provisions 
that are common to parts 674, 675, and 676. 
The use of asterisks will assure participating 
institutions that a provision of one regula-
tion is identical to the corresponding provi-
sions in the other two. 

Subpart A—General Provisions 

Sec. 
674.1 Purpose and identification of common 

provisions. 
674.2 Definitions. 
674.3–674.4 [Reserved] 
674.5 Federal Perkins Loan program cohort 

default rate and penalties. 
674.6–674.7 [Reserved] 
674.8 Program participation agreement. 
674.9 Student eligibility. 
674.10 Selection of students for loans. 
674.11 [Reserved] 
674.12 Loan maximums. 
674.13 Reimbursement to the Fund. 
674.14–674.15 [Reserved] 
674.16 Making and disbursing loans. 
674.17 Federal interest in allocated funds— 

transfer of Fund. 
674.18 Use of funds. 
674.19 Fiscal procedures and records. 
674.20 Compliance with equal credit oppor-

tunity requirements. 

Subpart B—Terms of Loans 

674.31 Promissory note. 
674.32 Special terms: loans to less than half- 

time student borrowers. 
674.33 Repayment. 
674.34 Deferment of repayment—Federal 

Perkins loans, NDSLs and Defense loans. 
674.35 Deferment of repayment—Federal 

Perkins loans made before July 1, 1993. 
674.36 Deferment of repayment—NDSLs 

made on or after October 1, 1980, but be-
fore July 1, 1993. 

674.37 Deferment of repayment—NDSLs 
made before October 1, 1980 and Defense 
loans. 

674.38 Deferment procedures. 
674.39 Loan rehabilitation. 
674.40 Treatment of loan repayments where 

cancellation, loan repayments, and min-
imum monthly repayments apply. 

Subpart C—Due Diligence 

674.41 Due diligence—general requirements. 
674.42 Contact with the borrower. 
674.43 Billing procedures. 
674.44 Address searches. 
674.45 Collection procedures. 
674.46 Litigation procedures. 
674.47 Costs chargeable to the Fund. 
674.48 Use of contractors to perform billing 

and collection or other program activi-
ties. 

674.49 Bankruptcy of borrower. 
674.50 Assignment of defaulted loans to the 

United States. 

Subpart D—Loan Cancellation 

674.51 Special definitions. 
674.52 Cancellation procedures. 
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674.53 Teacher cancellation—Federal Per-
kins, NDSL and Defense loans. 

674.54 [Reserved] 
674.55 Teacher cancellation—Defense loans. 
674.56 Employment cancellation—Federal 

Perkins, NDSL and Defense loans. 
674.57 Cancellation for law enforcement or 

corrections officer service—Federal Per-
kins, NDSL and Defense loans. 

674.58 Cancellation for service in a Head 
Start program. 

674.59 Cancellation for military service. 
674.60 Cancellation for volunteer service— 

Perkins loans, NDSLs and Defense loans. 
674.61 Discharge for death or disability. 
674.62 No cancellation for prior service—no 

repayment refunded. 
674.63 Reimbursement to institutions for 

loan cancellation. 
674.64 Discharge of student loan indebted-

ness for survivors of victims of the Sep-
tember 11, 2001, attacks. 

APPENDIXES A–D TO PART 674 [RESERVED] 
APPENDIX E TO PART 674—EXAMPLES FOR 

COMPUTING MAXIMUM PENALTY CHARGES 
(6 MONTHS UNPAID OVERDUE PAYMENTS) 
ON DIRECT LOANS MADE FOR PERIODS OF 
ENROLLMENT BEFORE JANUARY 1, 1986 

AUTHORITY: 20 U.S.C. 1087aa–1087hh and 20 
U.S.C. 421–429 unless otherwise noted. 

EDITORIAL NOTE: Nomenclature changes to 
part 674 appear at 65 FR 18002, 18003, Apr. 6, 
2000. 

Subpart A—General Provisions 

SOURCE: 52 FR 45747, Dec. 1, 1987, unless 
otherwise noted. 

§ 674.1 Purpose and identification of 
common provisions. 

(a) The Federal Perkins Loan Pro-
gram provides low-interest loans to fi-
nancially needy students attending in-
stitutions of higher education to help 
them pay their educational costs. 

(b)(1) The Federal Perkins Loan Pro-
gram, authorized by title IV-E of the 
Higher Education Act of 1965, as 
amended, and previously named the 
National Direct Student Loan (NDSL) 
Program, is a continuation of the Na-
tional Defense Loan Program author-
ized by title II of the National Defense 
Education Act of 1958. All rights, privi-
leges, duties, functions, and obligations 
existing under title II before the enact-
ment of title IV-E continue to exist. 

(2) The Secretary considers any stu-
dent loan fund established under title 
IV-E to include the assets of an institu-

tion’s student loan fund established 
under title II. 

*(c) Provisions in these regulations 
that are common to all campus-based 
programs are identified with an aster-
isk. 

(d) Provisions in these regulations 
that refer to ‘‘loans’’ or ‘‘student 
loans’’ apply to all loans made under 
title IV-E of the HEA or title II of the 
National Defense Education Act. 

(Authority: 20 U.S.C. 1087aa-1087hh; Pub. L. 
92–318, sec. 137(d)(1)) 

[52 FR 45747, Dec. 1, 1987, as amended at 57 
FR 32344, July 21, 1992; 59 FR 61415, Nov. 29, 
1994; 64 FR 18002, Apr. 6, 2000] 

§ 674.2 Definitions. 
(a) The definitions of the following 

terms used in this part are set forth in 
subpart A of the Student Assistance 
General Provisions, 34 CFR part 668: 

Academic Competitiveness Grant (ACG) Pro-
gram 

Academic year 
Award year 
Defense loan 
Enrolled 
Expected family contribution (EFC) 
Federal Family Education Loan (FFEL) pro-

grams 
Federal Pell Grant 
Federal Perkins loan 
Federal Perkins Loan Program 
Federal PLUS Program 
Federal SLS Program 
Federal Supplemental Educational Oppor-

tunity Grant (FSEOG) Program 
Federal Work-Study (FWS) Program 
Full-time student 
HEA 
National Defense Student Loan Program 
National Direct Student Loan (NDSL) Pro-

gram 
National Science and Mathematics Access to 

Retain Talent Grant (National SMART 
Grant) Program 

Payment period 
Secretary 

(b) The Secretary defines other terms 
used in this part as follows: 

Default: The failure of a borrower to 
make an installment payment when 
due or to comply with other terms of 
the promissory note or written repay-
ment agreement. 

Enter repayment: The day following 
the expiration of the initial grace pe-
riod or the day the borrower waives the 
initial grace period. This date does not 
change if a forbearance, deferment, or 
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cancellation is granted after the bor-
rower enters repayment. 

Federal capital contribution (FCC): 
Federal funds allocated or reallocated 
to an institution for deposit into the 
institution’s Fund under section 462 of 
the HEA. 

*Financial need: The difference be-
tween a student’s cost of attendance 
and his or her EFC. 

Fund (Federal Perkins Loan Fund): A 
fund established and maintained ac-
cording to § 674.8. 

Graduate or professional student: A 
student who— 

(1) Is enrolled in a program or course 
above the baccalaureate level at an in-
stitution of higher education or is en-
rolled in a program leading to a first 
professional degree; 

(2) Has completed the equivalent of 
at least three years of full-time study 
at an institution of higher education, 
either prior to entrance into the pro-
gram or as part of the program itself; 
and 

(3) Is not receiving title IV aid as an 
undergraduate student for the same pe-
riod of enrollment. 

Half-time graduate or professional stu-
dent: An enrolled graduate or profes-
sional student who is carrying a half- 
time academic workload as determined 
by the institution according to its own 
standards and practices. 

Half-time undergraduate student: An 
enrolled undergraduate student who is 
carrying a half-time academic work-
load, as determined by the institution, 
which amounts to at least half the 
workload of a full-time student. How-
ever, the institution’s half-time stand-
ards must equal or exceed the equiva-
lent of one or more of the following 
minimum requirements: 

(1) 6 semester hours or 6 quarter 
hours per academic term for an institu-
tion using a standard semester, tri-
mester, or quarter system. 

(2) 12 semester hours or 18 quarter 
hours per academic year for an institu-
tion using credit hours to measure 
progress, but not using a standard se-
mester, trimester, or quarter system; 
or the prorated equivalent for a pro-
gram of less than one year. 

(3) 12 clock hours per week for an in-
stitution using clock hours. 

(4) 12 hours of preparation per week 
for a student enrolled in a program of 
study by correspondence. Regardless of 
the workload, no student enrolled sole-
ly in correspondence study is consid-
ered more than half-time. 

Initial grace period: That period which 
immediately follows a period of enroll-
ment and immediately precedes the 
date of the first required repayment on 
a loan. This period is generally nine 
months for Federal Perkins loans, De-
fense loans, and NDSLs made before 
October 1, 1980, and six months for 
other Direct loans. 

*Institution of higher education (insti-
tution): A public or private nonprofit 
institution of higher education, a pro-
prietary institution of higher edu-
cation, or a postsecondary vocational 
institution. 

Institutional capital contribution (ICC): 
Institutional funds contributed to es-
tablish or maintain a Fund. 

Making of a loan: When the institu-
tion makes the first disbursement of a 
loan to a student for an award year. 

Master Promissory Note (MPN): A 
promissory note under which the bor-
rower may receive loans for a single 
award year or multiple award years. 

National credit bureau: Any one of the 
national credit bureaus with which the 
Secretary has an agreement. 

*Need-based employment: Employment 
provided by an institution itself or by 
another entity to a student who has 
demonstrated to the institution or the 
entity (through standards or methods 
it establishes) a financial need for the 
earnings from that employment for the 
purpose of defraying educational costs 
of attendance for the award year for 
which the employment is provided. 

Post-deferment grace period: That pe-
riod of six consecutive months which 
immediately follows the end of certain 
periods of deferment and precedes the 
date on which the borrower is required 
to resume repayment on a loan. 

Satisfactory repayment arrangement: 
For purposes of regaining eligibility 
for grant, loan, or work assistance 
under Title IV of the HEA, to the ex-
tent that the borrower is otherwise eli-
gible, the making of six (6) on-time, 
consecutive, monthly payments on a 
defaulted loan. A borrower may obtain 
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the benefit of this paragraph with re-
spect to renewed eligibility once on a 
defaulted loan. 

Student loan: For this part means an 
NDSL Loan, Defense Loan, or a Fed-
eral Perkins Loan. 

Total monthly gross income: The gross 
amount of income received by the bor-
rower from employment (either full- 
time or part-time) and from other 
sources. 

Undergraduate student: A student en-
rolled at an institution of higher edu-
cation who is in an undergraduate 
course of study which usually does not 
exceed four academic years, or is en-
rolled in a four to five academic year 
program designed to lead to a first de-
gree. A student enrolled in a program 
of any other length is considered an 
undergraduate student for only the 
first four academic years of that pro-
gram. 

(Authority: 20 U.S.C. 1087aa–1087hh) 

[52 FR 45747, Dec. 1, 1987, as amended at 53 
FR 52580, Dec. 28, 1988; 57 FR 32344, July 21, 
1992; 59 FR 61404, 61415-61416, Nov. 30, 1994; 60 
FR 61814, Dec. 1, 1995; 61 FR 60608, Nov. 29, 
1996; 64 FR 58308, Oct. 28, 1999; 65 FR 18002, 
Apr. 6, 2000; 67 FR 67076, Nov. 1, 2002; 69 FR 
12276, Mar. 16, 2004; 71 FR 38003, July 3, 2006] 

§§ 674.3–674.4 [Reserved] 

§ 674.5 Federal Perkins Loan program 
cohort default rate and penalties. 

(a) Default penalty. If an institution’s 
cohort default rate meets the following 
levels, a default penalty is imposed on 
the institution as follows: 

(1) FCC reduction. If the institution’s 
cohort default rate equals or exceeds 25 
percent, the institution’s FCC is re-
duced to zero. 

(2) Ineligibility. For award year 2000– 
2001 and succeeding award years, an in-
stitution with a cohort default rate 
that equals or exceeds 50 percent for 
each of the three most recent years for 
which cohort default rate data are 
available is ineligible to participate in 
the Federal Perkins Loan Program. 
Following a review of that data and 
upon notification by the Secretary, an 
institution is ineligible to participate 
for the award year, or the remainder of 
the award year, in which the deter-
mination is made and the two suc-
ceeding award years. An institution 

may appeal a notification of ineligi-
bility from the Secretary within 30 
days of its receipt. 

(i) Appeal procedures—(A) Inaccurate 
calculation. An institution may appeal 
a notice of ineligibility based upon the 
submission of erroneous data by the in-
stitution, the correction of which 
would result in a recalculation that re-
duces the institution’s cohort default 
rate to below 50 percent for any of the 
three award years used to make a de-
termination of ineligibility. The Sec-
retary considers the edit process, by 
which an institution adjusts the cohort 
default rate data that it submits to the 
Secretary on its Fiscal Operations Re-
port, to constitute the procedure to ap-
peal a determination of ineligibility 
based on a claim of erroneous data. 

(B) Small number of borrowers entering 
repayment. An institution may appeal a 
notice of ineligibility if, on average, 10 
or fewer borrowers enter repayment for 
the three most recent award years used 
by the Secretary to make a determina-
tion of ineligibility. 

(C) Decision of the Secretary. The Sec-
retary issues a decision on an appeal 
within 45 days of the institution’s sub-
mission of a complete, accurate, and 
timely appeal. An institution may con-
tinue to participate in the program 
until the Secretary issues a decision on 
the institution’s appeal. 

(ii) Liquidation of an institution’s Per-
kins Loan portfolio. Within 90 days of re-
ceiving a notification of ineligibility 
or, if the institution appeals, within 90 
days of the Secretary’s decision to 
deny the appeal, the institution must— 

(A) Liquidate its revolving student 
loan fund by making a capital distribu-
tion of the liquid assets of the Fund ac-
cording to section 466(c) of the HEA; 
and 

(B) Assign any outstanding loans in 
the institution’s portfolio to the Sec-
retary in accordance with § 674.50. 

(iii) Effective date. The provisions of 
paragraph (a)(2) of this section are ef-
fective with the cohort default rate 
calculated as of June 30, 2001. 

(b) Cohort default rate. (1) The term 
‘‘cohort default rate’’ means, for any 
award year in which 30 or more current 
and former students at the institution 
enter repayment on a loan received for 
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attendance at the institution, the per-
centage of those current and former 
students who enter repayment in that 
award year on the loans received for 
attendance at that institution who de-
fault before the end of the following 
award year. 

(2) For any award year in which less 
than 30 current and former students at 
the institution enter repayment on a 
loan received for attendance at the in-
stitution, the ‘‘cohort default rate’’ 
means the percentage of those current 
and former students who entered re-
payment on loans received for attend-
ance at that institution in any of the 
three most recent award years and who 
defaulted on those loans before the end 
of the award year immediately fol-
lowing the year in which they entered 
repayment. 

(c) Defaulted loans to be included in the 
cohort default rate. For purposes of cal-
culating the cohort default rate under 
paragraph (b) of this section— 

(1) A borrower must be included only 
if the borrower’s default has persisted 
for at least— 

(i) 240 consecutive days for loans re-
payable in monthly installments; or 

(ii) 270 consecutive days for loans re-
payable in quarterly installments; 

(2) A loan is considered to be in de-
fault if a payment is made by the insti-
tution of higher education, its owner, 
agency, contractor, employee, or any 
other entity or individual affiliated 
with the institution, in order to avoid 
default by the borrower; 

(3)(i) In determining the number of 
borrowers who default before the end of 
the following award year, a loan is ex-
cluded if the borrower has— 

(A) Voluntarily made six consecutive 
monthly payments; 

(B) Voluntarily made all payments 
currently due; 

(C) Repaid the full amount due, in-
cluding any interest, late fees, and col-
lection costs that have accrued on the 
loan; 

(D) Received a deferment or forbear-
ance based on a condition that predates 
the borrower reaching a 240- or 270-day 
past due status; or 

(E) Rehabilitated the loan after be-
coming 240- or 270-days past due. 

(ii) A loan is considered canceled and 
also excluded from an institution’s co-

hort default rate calculation if the loan 
is— 

(A) Discharged due to death or per-
manent and total disability; 

(B) Discharged in bankruptcy; 
(C) Discharged due to a closed school; 
(D) Repaid in full in accordance with 

§ 674.33(e) or § 674(h); or 
(E) Assigned to and conditionally dis-

charged by the Secretary in accordance 
with § 674.61(b). 

(iii) For the purpose of this section, 
funds obtained by income tax offset, 
garnishment, income or asset execu-
tion, or pursuant to a judgment are not 
considered voluntary. 

(4) In the case of a student who has 
attended and borrowed at more than 
one institution, the student and his or 
her subsequent repayment or default 
are attributed to the institution for at-
tendance at which the student received 
the loan that entered repayment in the 
award year. 

(d) Locations of the institution. (1) A 
cohort default rate of an institution 
applies to all locations of the institu-
tion as it exists on the first day of the 
award year for which the rate is cal-
culated. 

(2) A cohort default rate of an insti-
tution applies to all locations of the in-
stitution from the date the institution 
is notified of that rate until the insti-
tution is notified by the Secretary that 
the rate no longer applies. 

(3) For an institution that changes 
status from a location of one institu-
tion to a free-standing institution, the 
Secretary determines the cohort de-
fault rate based on the institution’s 
status as of July 1 of the award year 
for which a cohort default rate is being 
calculated. 

(4)(i) For an institution that changes 
status from a free-standing institution 
to a location of another institution, 
the Secretary determines the cohort 
default rate based on the combined 
number of students who enter repay-
ment during the applicable award year 
and the combined number of students 
who default during the applicable 
award years from both the former free- 
standing institution and the other in-
stitution. This cohort default rate ap-
plies to the new consolidated institu-
tion and all of its current locations. 
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(ii) For free-standing institutions 
that merge, the Secretary determines 
the cohort default rate based on the 
combined number of students who 
enter repayment during the applicable 
award year and the combined number 
of students who default during the ap-
plicable award years from both of the 
institutions that are merging. This co-
hort default rate applies to the new, 
consolidated institution. 

(iii) For an institution that changes 
status from a location of one institu-
tion to a location of another institu-
tion, the Secretary determines the co-
hort default rate based on the com-
bined number of students who enter re-
payment during the applicable award 
year and the number of students who 
default during the applicable award 
years from both of the institutions in 
their entirety, not limited solely to the 
respective locations. 

(5) For an institution that has a 
change in ownership that results in a 
change in control, the Secretary deter-
mines the cohort default rate based on 
the combined number of students who 
enter repayment during the applicable 
award year and the combined number 
of students who default during the ap-
plicable award years from the institu-
tion under both the old and new con-
trol. 

(Authority: 20 U.S.C. 1087bb) 

[59 FR 61405, Nov. 30, 1994, as amended at 60 
FR 61814, Dec. 1, 1995; 64 FR 58308, Oct. 28, 
1999; 65 FR 65690, Nov. 1, 2000; 68 FR 75428, 
Dec. 31, 2003] 

§§ 674.6–674.7 [Reserved] 

§ 674.8 Program participation agree-
ment. 

To participate in the Federal Perkins 
Loan program, an institution shall 
enter into a participation agreement 
with the Secretary. The agreement 
provides that the institution shall use 
the funds it receives solely for the pur-
poses specified in this part and shall 
administer the program in accordance 
with the Act, this part and the Student 
Assistance General Provisions regula-
tions, 34 CFR part 668. The agreement 
further specifically provides, among 
other things, that— 

(a) The institution shall establish 
and maintain a Fund and shall deposit 
into the Fund— 

(1) FCC received under this subpart; 
(2) Except as provided in paragraph 

(a)(1) of § 674.7— 
(i) ICC equal to at least three- 

seventeenths of the FCC described in 
paragraph (a)(1) of this section in 
award year 1993–94; and 

(ii) ICC equal to at least one-third of 
the FCC described in paragraph (a)(1) 
of this section in award year 1994–95 
and succeeding award years; 

(3) ICC equal to the amount of FCC 
described in paragraph (a)(1) of § 674.7 
for an institution that has been grant-
ed permission by the Secretary to par-
ticipate in the ELO under the Federal 
Perkins Loan program; 

(4) Payments of principal, interest, 
late charges, penalty charges, and col-
lection costs on loans from the Fund; 

(5) Payments to the institution as 
the result of loan cancellations under 
section 465(b) of the Act; 

(6) Any other earnings on assets of 
the Fund, including the interest earn-
ings of the funds listed in paragraphs 
(a)(1) through (4) of this section net of 
bank charges incurred with regard to 
Fund assets deposited in interest-bear-
ing accounts; and 

(7) Proceeds of short-term no-interest 
loans made to the Fund in anticipation 
of collections or receipt of FCC. 

(b) The institution shall use the 
money in the Fund only for— 

(1) Making loans to students; 
(2) Administrative expenses as pro-

vided for in 34 CFR 673.7; 
(3) Capital distributions provided for 

in section 466 of the Act; 
(4) Litigation costs (see § 674.47); 
(5) Other collection costs, agreed to 

by the Secretary in connection with 
the collection of principal, interest, 
and late charges on a loan made from 
the Fund (see § 674.47); and 

(6) Repayment of any short-term, no- 
interest loans made to the Fund by the 
institution in anticipation of collec-
tions or receipt of FCC. 

(c) The institution shall submit an 
annual report to the Secretary con-
taining information that determines 
its cohort default rate that includes— 

(1) For institutions in which 30 or 
more of its current or former students 
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first entered repayment in an award 
year— 

(i) The total number of borrowers 
who first entered repayment in the 
award year; and 

(ii) The number of those borrowers in 
default by the end of the following 
award year; or 

(2) For institutions in which less 
than 30 of its current or former stu-
dents entered repayment in an award 
year— 

(i) The total number of borrowers 
who first entered repayment in any of 
the three most recent award years; and 

(ii) The number of those borrowers in 
default before the end of the award 
year immediately following the year in 
which they entered repayment. 

(d)(1) If an institution determines not 
to service or collect a loan, the institu-
tion may assign its rights to the loan 
to the United States without rec-
ompense at the beginning of a repay-
ment period; or 

(2) If a loan is in default despite due 
diligence on the part of the institution 
in collecting the loan, the institution 
may assign its rights to the loan to the 
United States without recompense. 

(e) To assist institutions in col-
lecting outstanding loans, the Sec-
retary provides to an institution the 
names and addresses of borrowers or 
other information relevant to collec-
tion which is available to the Sec-
retary. 

(f) The institution shall provide the 
loan information required by section 
463A of the HEA to a borrower. 

(Approved by the Office of Management and 
Budget under control number 1845–0019) 

(Authority: 20 U.S.C. 1087cc, 1087cc–1, 1094) 

[52 FR 45747, Dec. 1, 1987, as amended at 53 
FR 49147, Dec. 6, 1988; 57 FR 32344, July 21, 
1992; 59 FR 61407, 61415, Nov. 30, 1994; 61 FR 
60396, Nov. 27, 1996; 64 FR 58315, Oct. 28, 1999] 

§ 674.9 Student eligibility. 
A student at an institution of higher 

education is eligible to receive a loan 
under the Federal Perkins Loan pro-
gram for an award year if the student— 

(a) Meets the relevant eligibility re-
quirements contained in 34 CFR part 
668; 

(b) Is enrolled or accepted for enroll-
ment as an undergraduate, graduate, or 
professional student at the institution, 

whether or not engaged in a program of 
study abroad approved for credit by the 
home institution; 

(c) Has financial need as determined 
in accordance with part F of title IV of 
the HEA. A member of a religious order 
(an order, community, society, agency, 
or organization) who is pursuing a 
course of study at an institution of 
higher education is considered to have 
no financial need if that religious 
order– 

(1) Has as its primary objective the 
promotion of ideals and beliefs regard-
ing a Supreme Being; 

(2) Requires its members to forego 
monetary or other support substan-
tially beyond the support it provides; 
and 

(3) Directs the member to pursue the 
course of study or provides subsistence 
support to its members; 

(d) Has received for that award year, 
if an undergraduate student— 

(1) A SAR as a result of applying for 
a grant under the Federal Pell Grant 
Program; or 

(2) A preliminary determination of 
eligibility or ineligibility for a Federal 
Pell Grant by the institution’s finan-
cial aid administrator after applying 
for a SAR with a Federal Pell Grant 
Processor; 

(e) Is willing to repay the loan. Fail-
ure to meet payment obligations on a 
previous loan is evidence that the stu-
dent is unwilling to repay the loan; 

(f) Provides to the institution a driv-
er’s license number, if any, at the time 
of application for the loan; 

(g)(1) In the case of a borrower whose 
prior loan under title IV of the Act was 
discharged after a final determination 
of total and permanent disability, ob-
tains a certification from a physician 
that the borrower is able to engage in 
substantial gainful activity; 

(2) Signs a statement acknowledging 
that any new Federal Perkins or NDSL 
the borrower received cannot be dis-
charged in the future on the basis of 
any present impairment, unless that 
condition substantially deteriorates; 
and 

(3) In the case of a borrower whose 
previous loan under title IV of the HEA 
was discharged due to a total and per-
manent disability on or after July 1, 
2001 and before July 1, 2002, meets the 
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requirements of (g)(1) and (g)(2) of this 
section. If the borrower applies for an-
other loan within three years from the 
date the borrower became totally and 
permanently disabled, as certified by 
the physician, the borrower must reaf-
firm the previously discharged loan be-
fore receiving the new loan; and 

(h) In the case of a borrower whose 
previous loan under title IV of the HEA 
was conditionally discharged based on 
an initial determination that the bor-
rower was totally and permanently dis-
abled, the borrower must— 

(1) Comply with the requirements of 
paragraphs (h)(1) and (h)(2) of this sec-
tion; and 

(2) Sign a statement acknowledging 
that— 

(i) The loan that has been condi-
tionally discharged prior to a final de-
termination of total and permanent 
disability cannot be discharged in the 
future on the basis of any impairment 
present when the borrower applied for 
a total and permanent disability dis-
charge or when a new loan is made, un-
less that impairment substantially de-
teriorates; and 

(ii) Collection activity will resume 
on any loan in a conditional discharge 
period, as described in § 674.61(b)(9). 

(i) Does not have any loans under 
title IV of the HEA on which collection 
activity has been suspended based on a 
conditional determination that the 
borrower was totally and permanently 
disabled. If a borrower applies for a 
loan under title IV of the HEA during 
the conditional discharge period de-
scribed in §§ 674.61(b), 682.402(c), or 
685.213(a), the suspension of collection 
activity must be ended before the bor-
rower becomes eligible to receive any 
additional loans. 

(j) In the case of a borrower who is in 
default on a Federal Perkins Loan, 
NDSL or Defense loan, satisfies one of 
the conditions contained in 
§ 674.5(c)(3)(i) or (ii) except that— 

(1) For purposes of this section, vol-
untary payments made by the borrower 
under paragraph (i) of this section are 
those payments made directly by the 
borrower; and 

(2) Voluntary payments do not in-
clude payments obtained by Federal 
offset, garnishment, or income or asset 
execution. 

(k) For purposes of this section, reaf-
firmation means the acknowledgment 
of the loan by the borrower in a legally 
binding manner. The acknowledgement 
may include, but is not limited to, the 
borrower— 

(1) Signing a new promissory note or 
new repayment agreement; or 

(2) Making a payment on the loan. 

(Authority: 20 U.S.C. 1087aa, 1087dd, and 1091) 

[52 FR 45747, Dec. 1, 1987, as amended at 59 
FR 61407, 61415-61416, Nov. 30, 1994; 60 FR 
34167, June 30, 1995; 62 FR 50847, Sept. 26, 1997; 
64 FR 58309, Oct. 28, 1999; 65 FR 65690, Nov. 1, 
2000; 66 FR 44006, Aug. 21, 2001; 67 FR 67076, 
Nov. 1, 2002; 71 FR 45697, Aug. 9, 2006] 

§ 674.10 Selection of students for loans. 

(a)(1) An institution shall make loans 
under this part reasonably available, to 
the extent of available funds, to all 
students eligible under § 674.9 but shall 
give priority to those students with ex-
ceptional financial need. 

(2) The institution shall define excep-
tional financial need for the purpose of 
the priority described in paragraph 
(a)(1) of this section and shall develop 
procedures for implementing that pri-
ority. 

(b) If an institution’s allocation of 
Federal Capital Contribution is di-
rectly or indirectly based in part on 
the financial need demonstrated by 
students attending the institution as 
less-than-full-time or independent stu-
dents, a reasonable portion of the dol-
lar amount of loans made under this 
part must be offered to those students. 

(c) The institution shall establish se-
lection procedures and these proce-
dures must be— 

(1) In writing; 
(2) Uniformly applied; and 
(3) Maintained in the institution’s 

files. 

(Approved by the Office of Management and 
Budget under control number 1845–0019) 

(Authority: 20 U.S.C. 1087cc and 1087dd) 

[52 FR 45747, Dec. 1, 1987, as amended at 53 
FR 49147, Dec. 6, 1988; 59 FR 61407, Nov. 30, 
1994; 64 FR 58292, 58315, Oct. 28, 1999] 
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§ 674.11 [Reserved] 

§ 674.12 Loan maximums. 
(a) The maximum annual amount of 

Federal Perkins Loans and NDSLs an 
eligible student may borrow is— 

(1) $4,000 for a student who is enrolled 
in a program of undergraduate edu-
cation; and 

(2) $6,000 for a graduate or profes-
sional student. 

(b) The aggregate unpaid principal 
amount of all Federal Perkins Loans 
and NDSLs received by an eligible stu-
dent may not exceed— 

(1) $20,000 for a student who has suc-
cessfully completed two years of a pro-
gram leading to a bachelor’s degree but 
who has not received the degree; 

(2) $40,000 for a graduate or profes-
sional student; and 

(3) $8,000 for any other student. 
(c) The maximum annual amounts 

described in paragraph (a) of this sec-
tion and the aggregate maximum 
amounts described in paragraph (b) of 
this section may be exceeded by 20 per-
cent if the student is engaged in a pro-
gram of study abroad that is approved 
for credit by the home institution at 
which the student is enrolled and that 
has reasonable costs in excess of the 
home institution’s cost of attendance. 

(d) For each student, the maximum 
annual amounts described in para-
graphs (a) and (c) of this section, and 
the aggregate maximum amounts de-
scribed in paragraphs (b) and (c) of this 
section, include any amounts borrowed 
previously by the student under title 
IV, part E of the HEA at any institu-
tion. 

(Authority: 20 U.S.C. 1087dd) 

[59 FR 61407, Nov. 30, 1994, as amended at 64 
FR 58309, Oct. 28, 1999] 

§ 674.13 Reimbursement to the Fund. 
(a) The Secretary may require an in-

stitution to reimburse its Fund in an 
amount equal to that portion of the 
outstanding balance of— 

(1) A loan disbursed by the institu-
tion to a borrower in excess of the 
amount that the borrower was eligible 
to receive, as determined on the basis 
of information the institution had, or 
should have had, at the time of dis-
bursement; or 

(2) Except as provided in paragraph 
(b) of this section, a defaulted loan 
with regard to which the institution 
failed— 

(i) To record or retain the loan note 
in accordance with the requirements of 
this part; 

(ii) To record advances on the loan 
note in accordance with the require-
ments of this part; or 

(iii) To exercise due diligence in col-
lecting in accordance with the require-
ments of this part. 

(b) The Secretary does not require an 
institution to reimburse its Fund for 
the portion of the outstanding balance 
of a defaulted loan described in para-
graph (a)(2) of this section— 

(1) That the institution— 
(i) Recovers from the borrower or en-

dorser; or 
(ii) Demonstrates, to the Secretary’s 

satisfaction, would not have been col-
lected from the borrower even if the in-
stitution complied in a timely manner 
with the due diligence requirements of 
subpart C of this part; or 

(2) On which the institution obtains a 
judgment. 

(c) An institution that is required to 
reimburse its Fund under paragraph (a) 
of this section shall also reimburse the 
Fund for the amount of the administra-
tive cost allowance claimed by the in-
stitution for that portion of the loans 
to be reimbursed. 

(d) An institution that reimburses its 
Fund under paragraph (a) of this sec-
tion thereby acquires for its own ac-
count all the right, title and interest of 
the Fund in the loan for which reim-
bursement has been made. 

(Approved by the Office of Management and 
Budget under control number 1845–0019) 

(Authority: 20 U.S.C. 1087dd–1087hh) 

[52 FR 45747, Dec. 1, 1987, as amended at 59 
FR 61407, Nov. 30, 1994; 64 FR 58315, Oct. 28, 
1999; 65 FR 65614, Nov. 1, 2000] 

§§ 674.14–674.15 [Reserved] 

§ 674.16 Making and disbursing loans. 
(a)(1) Before an institution makes its 

first disbursement to a student, the 
student shall sign the promissory note 
and the institution shall provide the 
student with the following informa-
tion: 
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(i) The name of the institution and 
the address to which communications 
and payments should be sent. 

(ii) The principal amount of the loan 
and a statement that the institution 
will report the amount of the loan to a 
national credit bureau at least annu-
ally. 

(iii) The stated interest rate on the 
loan. 

(iv) The yearly and cumulative max-
imum amounts that may be borrowed. 

(v) An explanation of when repay-
ment of the loan will begin and when 
the borrower will be obligated to pay 
interest that accrues on the loan. 

(vi) The minimum and maximum re-
payment terms which the institution 
may impose and the minimum monthly 
repayment required. 

(vii) A statement of the total cumu-
lative balance owed by the student to 
that institution, and an estimate of the 
monthly payment amount needed to 
repay that balance. 

(viii) Special options the borrowers 
may have for loan consolidation or 
other refinancing of the loan. 

(ix) The borrower’s right to prepay 
all or part of the loan, at any time, 
without penalty, and a summary of the 
circumstances in which repayment of 
the loan or interest that accrues on the 
loan may be deferred or canceled in-
cluding a brief notice of the Depart-
ment of Defense program for repay-
ment of loans on the basis of specified 
military service. 

(x) A definition of default and the 
consequences to the borrower, includ-
ing a statement that the institution 
may report the default to a national 
credit bureau. 

(xi) The effect of accepting the loan 
on the eligibility of the borrower for 
other forms of student assistance. 

(xii) The amount of any charges col-
lected by the institution at or prior to 
the disbursement of the loan and any 
deduction of such charges from the pro-
ceeds of the loan or paid separately by 
the borrower. 

(xiii) Any cost that may be assessed 
on the borrower in the collection of the 
loan including late charges and collec-
tion and litigation costs. 

(2) The institution shall provide the 
information in paragraph (a)(1) of this 
section to the borrower in writing— 

(i) As part of the written application 
material; 

(ii) As part of the promissory note; or 
(iii) On a separate written form. 
(b)(1) Except as provided in para-

graphs (c) and (f) of this section, an in-
stitution shall advance in each pay-
ment period a portion of a loan award-
ed for a full academic year. 

(2) The institution shall determine 
the amount advanced each payment pe-
riod by the following fraction: 

Loan amount

N
Where Loan Amount = the total loan award-

ed for an academic year and N = the num-
ber of payment periods that the institution 
expects the student will attend in that 
year. 

(3) An institution may advance funds, 
within each payment period, at such 
time and in such amounts as it deter-
mines best meets the student’s needs. 

(c) If a student incurs uneven costs or 
estimated financial assistance amounts 
during an academic year and needs ad-
ditional funds in a particular payment 
period, the institution may disburse 
loan funds to the student for those un-
even costs. 

(d)(1) The institution shall disburse 
funds to a student or the student’s ac-
count in accordance with 34 CFR 
668.164. 

(2) The institution shall ensure that 
each loan is supported by a legally en-
forceable promissory note as proof of 
the borrower’s indebtedness. 

(3) If the institution uses a Master 
Promissory Note (MPN), the institu-
tion’s ability to make additional loans 
based on that MPN will automatically 
expire upon the earliest of— 

(i) The date the institution receives 
written notification from the borrower 
requesting that the MPN no longer be 
used as the basis for additional loans; 

(ii) Twelve months after the date the 
borrower signed the MPN if no dis-
bursements are made by the institu-
tion under that MPN; or 

(iii) Ten years from the date the bor-
rower signed the MPN or the date the 
institution receives the MPN, except 
that a remaining portion of a loan may 
be disbursed after this date. 
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(e) The institution shall advance 
funds to a student in accordance with 
the provisions of § 668.164. 

(f)(1) The institution shall return to 
the Fund any amount advanced to a 
student who, before the first day of 
classes— 

(i) Officially or unofficially with-
draws; or 

(ii) Is expelled. 
(2) A student who does not begin 

class attendance is deemed to have 
withdrawn. 

(g) Only one advance is necessary if 
the total amount the institution 
awards a student for an academic year 
under the Federal Perkins Loan pro-
gram is less than $501. 

(h) An institutional official may not, 
without prior approval from the Sec-
retary, obtain a student’s power of at-
torney to endorse any check used to 
disburse loan funds. 

(i)(1) An institution must report to at 
least one national credit bureau— 

(i) The amount and the date of each 
disbursement; 

(ii) Information concerning the re-
payment and collection of the loan 
until the loan is paid in full; and 

(iii) The date the loan was repaid, 
canceled, or discharged for any reason. 

(2) An institution must promptly re-
port any changes to information pre-
viously reported on a loan to the same 
credit bureaus to which the informa-
tion was previously reported. 

(Approved by the Office of Management and 
Budget under control number 1845–0019) 

(Authority: 20 U.S.C. 1987cc, 1087cc–1, 1087dd, 
1091 and 1094) 

[52 FR 45747, Dec. 1, 1987, as amended at 53 
FR 49147, Dec. 6, 1988; 59 FR 61408, Nov. 30, 
1994; 59 FR 61722, Dec. 1, 1994; 60 FR 34433, 
June 30, 1995; 60 FR 61814, Dec. 1, 1995; 61 FR 
60608, Nov. 29, 1996; 64 FR 58309, Oct. 28, 1999; 
67 FR 67076, Nov. 1, 2002; 71 FR 45697, Aug. 9, 
2006] 

§ 674.17 Federal interest in allocated 
funds—transfer of Fund. 

(a) If an institution responsible for a 
Federal Perkins Loan fund closes or no 
longer wants to participate in the pro-
gram, the Secretary directs the insti-
tution to take one of the following 
steps to protect the outstanding loans 
and the Federal interest in that Fund: 

(1) A capital distribution of the liquid 
assets of the Fund according to section 
466(c) of the Act. 

(2) The assignment of the out-
standing loans to the United States. 

(b) An institution that assigns out-
standing loans under this paragraph re-
linquishes its interest in those loans. 

(Authority: 20 U.S.C. 1087cc, 1087ff), and 
(1087hh) 

[52 FR 45747, Dec. 1, 1987, as amended at 59 
FR 61415, Nov. 30, 1994; 60 FR 61814, Dec. 1, 
1995; 67 FR 67076, Nov. 1, 2002] 

§ 674.18 Use of funds. 

(a) General. An institution shall de-
posit the funds it receives under the 
Federal Perkins Loan program into its 
Fund. It may use these funds only for 
making loans and the other activities 
specified in § 674.8(b). 

(b) Transfer of funds. (1) An institu-
tion may transfer up to 25 percent of 
the sum of its initial and supplemental 
Federal Perkins Loan allocations for 
an award year to the Federal Work- 
Study program or Federal Supple-
mental Educational Opportunity Grant 
program, or to both. 

(2) An institution may transfer up to 
the total of the sum of its initial and 
supplemental Federal Perkins Loan al-
locations for an award year to the 
Work-Colleges program. 

(3) An institution shall use trans-
ferred funds according to the require-
ments of the program to which they 
are transferred. 

(4) An institution shall report any 
transferred funds on the Fiscal Oper-
ations Report required under § 674.19(d). 

(5) An institution shall transfer back 
to the Federal Perkins Loan program 
any funds unexpended at the end of the 
award year that it transferred to the 
FWS program, the FSEOG program, or 
the Work-Colleges program from the 
Federal Perkins Loan program. 

(Authority: 20 U.S.C. 1087cc, 1087dd, and 1096) 

[52 FR 45747, Dec. 1, 1987, as amended at 57 
FR 32345, July 21, 1992; 59 FR 61408, 61415, 
Nov. 30, 1994; 61 FR 60396, Nov. 27, 1996] 

§ 674.19 Fiscal procedures and records. 

(a) Fiscal procedures. (1) In admin-
istering its Federal Perkins Loan pro-
gram, an institution shall establish 
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and maintain an internal control sys-
tem of checks and balances that en-
sures that no office can both authorize 
payments and disburse funds to stu-
dents. 

(2)(i) A separate bank account for 
Federal funds is not required, except as 
provided in paragraph (b) of this sec-
tion. 

(ii) An institution shall notify any 
bank in which it deposits Federal funds 
of the accounts into which those funds 
are deposited by— 

(A) Ensuring that the name of the ac-
count clearly discloses the fact that 
Federal funds are deposited in the ac-
count; or 

(B) Notifying the bank, in writing, of 
the names of the accounts in which it 
deposits Federal funds. The institution 
shall retain a copy of this notice in its 
files. 

(3)(i) The institution shall ensure 
that the cash balances of the accounts 
into which it deposits Federal Perkins 
Loan Fund cash assets do not fall 
below the amount of Fund cash assets 
deposited in those accounts but not yet 
expended on authorized purposes in ac-
cordance with applicable title IV HEA 
program requirements, as determined 
from the records of the institution. 

(ii) If the cash balances of the ac-
counts at any time fall below the 
amount described in paragraph (a)(3)(i) 
of this section, the institution is 
deemed to make any subsequent depos-
its into the accounts of funds derived 
from other sources with the intent to 
restore to that amount those Fund as-
sets previously withdrawn from those 
accounts. To the extent that these in-
stitutional deposits restore the amount 
previously withdrawn, they are deemed 
to be Fund assets. 

(b) Account for Perkins Loan Fund. An 
institution shall maintain the funds it 
receives under this part in accordance 
with the requirements in § 668.163. 

(c) Deposit of ICC into Fund. An insti-
tution shall deposit its ICC into its 
Fund prior to or at the same time it 
deposits any FCC. 

(d) Records and reporting. (1) An insti-
tution shall establish and maintain 
program and fiscal records that are 
reconciled at least monthly. 

(2) Each year an institution shall 
submit a Fiscal Operations Report plus 

other information the Secretary re-
quires. The institution shall insure 
that the information reported is accu-
rate and shall submit it on the form 
and at the time specified by the Sec-
retary. 

(e) Retention of records—(1) Records. 
An institution shall follow the record 
retention and examination provisions 
in this part and in 34 CFR 668.24. 

(2) Loan records. (i) An institution 
shall maintain a repayment history for 
each borrower. This repayment history 
must show the date and amount of 
each repayment over the life of the 
loan. It must also indicate the amount 
of each repayment credited to prin-
cipal, interest, collection costs, and ei-
ther penalty or late charges. 

(ii) The history must also show the 
date, nature, and result of each contact 
with the borrower in the collection of 
an overdue loan. The institution shall 
include in the repayment history cop-
ies of all correspondence to or from the 
borrower, except bills, routine overdue 
notices, and routine form letters. 

(3) Period of retention of repayment 
records. An institution shall retain re-
payment records, including cancella-
tion and deferment requests, for at 
least three years from the date on 
which a loan is assigned to the Depart-
ment of Education, canceled, or repaid. 

(4) Manner of retention of promissory 
notes and repayment schedules. An insti-
tution shall keep the original promis-
sory notes and repayment schedules 
until the loans are satisfied. If required 
to release original documents in order 
to enforce the loan, the institution 
must retain certified true copies of 
those documents. 

(i) An institution shall keep the 
original paper promissory note or 
original paper Master Promissory Note 
(MPN) and repayment schedules in a 
locked, fireproof container. 

(ii) If a promissory note was signed 
electronically, the institution must 
store it electronically and the promis-
sory note must be retrievable in a co-
herent format. 

(iii) After the loan obligation is sat-
isfied, the institution shall return the 
original or a true and exact copy of the 
note marked ‘‘paid in full’’ to the bor-
rower, or otherwise notify the borrower 
in writing that the loan is paid in full, 
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and retain a copy for the prescribed pe-
riod. 

(iv) An institution shall maintain 
separately its records pertaining to 
cancellations of Defense, NDSL, and 
Federal Perkins Loans. 

(v) Only authorized personnel may 
have access to the loan documents. 

(Approved by the Office of Management and 
Budget under control number 1845–0019) 

(Authority: 20 U.S.C. 1087cc, 1087hh, 1094, and 
1232f) 

[52 FR 45747, Dec. 1, 1987, as amended at 53 
FR 49147, Dec. 6, 1988; 57 FR 32345, July 21, 
1992; 59 FR 61408, 61415, Nov. 30, 1994; 59 FR 
61722, Dec. 1, 1994; 60 FR 61814, Dec. 1, 1995; 61 
FR 60492, Nov. 27, 1996; 62 FR 50847, Sept. 26, 
1997; 64 FR 58315, Oct. 28, 1999; 67 FR 67076, 
Nov. 1, 2002] 

§ 674.20 Compliance with equal credit 
opportunity requirements. 

(a) In making a loan, an institution 
shall comply with the equal credit op-
portunity requirements of Regulation 
B (12 CFR part 202). 

(b) The Secretary considers the Fed-
eral Perkins Loan program to be a 
credit assistance program authorized 
by Federal law for the benefit of an 
economically disadvantaged class of 
persons within the meaning of 12 CFR 
202.8(a)(1). Therefore, the institution 
may request a loan applicant to dis-
close his or her marital status, income 
from alimony, child support, and 
spouse’s income and signature. 

(Approved by the Office of Management and 
Budget under control number 1845–0019) 

(Authority: 20 U.S.C. 1087aa–1087hh) 

[52 FR 45747, Dec. 1, 1987, as amended at 53 
FR 49147, Dec. 6, 1988; 59 FR 61415, Nov. 30, 
1994; 64 FR 58315, Oct. 28, 1999] 

Subpart B—Terms of Loans 

SOURCE: 52 FR 45754, Dec. 1, 1987, unless 
otherwise noted. 

§ 674.31 Promissory note. 
(a) Promissory note. (1) An institution 

may use only the promissory note that 
the Secretary provides. The institution 
may make only nonsubstantive 
changes, such as changes to the type 
style or font, or the addition of items 
such as the borrower’s driver’s license 
number, to this note. 

(2)(i) The institution shall print the 
note on one page, front and back; or 

(ii) The institution may print the 
note on more than one page if— 

(A) The note requires the signature 
of the borrower on each page; or 

(B) Each page of the note contains 
both the total number of pages in the 
complete note as well as the number of 
each page, e.g., page 1 of 4, page 2 of 4, 
etc. 

(iii) The promissory note must state 
the exact amount of the minimum 
monthly repayment amount if the in-
stitution chooses the option under 
§ 674.33(b). 

(b) Provisions of the promissory note— 
(1) Interest. The promissory note must 
state that— 

(i) The rate of interest on the loan is 
5 percent per annum on the unpaid bal-
ance; and 

(ii) No interest shall accrue before 
the repayment period begins, during 
certain deferment periods as provided 
by this subpart, or during the grace pe-
riod following those deferments. 

(2) Repayment. (i) Except as otherwise 
provided in § 674.32, the promissory 
note must state that the repayment pe-
riod— 

(A) For NDSLs made on or after Oc-
tober 1, 1980, begins 6 months after the 
borrower ceases to be at least a half- 
time regular student at an institution 
of higher education or a comparable in-
stitution outside the U.S. approved for 
this purpose by the Secretary, and nor-
mally ends 10 years later; 

(B) For NDSLs made before October 
1, 1980 and Federal Perkins Loans, be-
gins 9 months after the borrower ceases 
to be at least a half-time regular stu-
dent at an institution of higher edu-
cation or a comparable institution out-
side the U.S. approved for this purpose 
by the Secretary, and normally ends 10 
years later; 

(C) For purposes of establishing the 
beginning of the repayment period for 
NDSL or Perkins loans, the 6- and 9- 
month grace periods referenced in 
paragraph (b)(2)(i) of this section ex-
clude any period during which a bor-
rower who is a member of a reserve 
component of the Armed Forces named 
in section 10101 of Title 10, United 
States Code is called or ordered to ac-
tive duty for a period of more than 30 
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days. Any single excluded period may 
not exceed three years and includes the 
time necessary for the borrower to re-
sume enrollment at the next available 
regular enrollment period. Any Direct 
or Perkins loan borrower who is in a 
grace period when called or ordered to 
active duty as specified in this para-
graph is entitled to a new 6- or 9-month 
grace period upon completion of the ex-
cluded period. 

(D) May begin earlier at the bor-
rower’s request; and 

(E) May vary because of minimum 
monthly repayments (see § 674.33(b)), 
extensions of repayment (see 
§ 674.33(c)), forbearance (see § 674.33(d)), 
or deferments (see §§ 674.34, 674.35, and 
674.36); 

(ii) The promissory note must state 
that the borrower shall repay the 
loan— 

(A) In equal quarterly, bimonthly, or 
monthly amounts, as the institution 
chooses; or 

(B) In graduated installments if the 
borrower requests a graduated repay-
ment schedule, the institution submits 
the schedule to the Secretary for ap-
proval, and the Secretary approves it. 

(3) Cancellation. The promissory note 
must state that the unpaid principal, 
interest, collection costs, and either 
penalty or late charges on the loan are 
canceled upon the death or permanent 
and total disability of the borrower. 

(4) Prepayment. The promissory note 
must state that— 

(i) The borrower may prepay all or 
part of the loan at any time without 
penalty; 

(ii) The institution shall use amounts 
repaid during the academic year in 
which the loan was made to reduce the 
original loan amount and not consider 
these amounts to be prepayments; 

(iii) If the borrower repays amounts 
during the academic year in which the 
loan was made and the initial grace pe-
riod ended, only those amounts in ex-
cess of the amount due for any repay-
ment period shall be treated as prepay-
ments; and 

(iv) If, in an academic year other 
than that described in paragraph 
(b)(4)(iii) of this section, a borrower re-
pays more than the amount due for any 
repayment period, the institution shall 
use the excess to prepay the principal 

unless the borrower designates it as an 
advance payment of the next regular 
installment. 

(5) Late charge. (i) An institution 
shall state in the promissory note that 
the institution will assess a late charge 
if the borrower does not— 

(A) Repay all or part of a scheduled 
repayment when due; or 

(B) File a timely request for can-
cellation or deferment with the institu-
tion. This request must include suffi-
cient evidence to enable the institution 
to determine whether the borrower is 
entitled to a cancellation or deferment. 

(ii)(A) The amount of the late charge 
on a Federal Perkins Loan or an NDSL 
Loan made to cover the cost of attend-
ance for a period of enrollment that 
began on or after January 1, 1986 must 
be determined in accordance with 
§ 674.43(b) (2), (3) and (4). 

(B) The amount of the late or penalty 
charge on an NDSL made for periods of 
enrollment that began before January 
1, 1986 may be— 

(1) For each overdue payment on a 
loan payable in monthly installments, 
a maximum monthly charge of $1 for 
the first month and $2 for each addi-
tional month. 

(2) For each overdue payment on a 
loan payable in bimonthly install-
ments, a maximum bimonthly charge 
of $3. 

(3) For each overdue payment on a 
loan payable in quarterly installments, 
a maximum charge per quarter of $6. 
(See appendix E of this part) 

(iii) The institution may— 
(A) Add either the penalty or late 

charge to the principal the day after 
the scheduled repayment was due; or 

(B) Include it with the next scheduled 
repayment after the borrower receives 
notice of the late charge. 

(6) Security and endorsement. The 
promissory note must state that the 
loan shall be made without security 
and endorsement. 

(7) Assignment. The promissory note 
must state that a note may only be as-
signed to— 

(i) The United States or an institu-
tion approved by the Secretary; or 

(ii) An institution to which the bor-
rower has transferred if that institu-
tion is participating in the Federal 
Perkins Loan program. 
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(8) Acceleration. The promissory note 
must state that an institution may de-
mand immediate repayment of the en-
tire loan, including any late charges, 
collection costs and accrued interest, if 
the borrower does not— 

(i) Make a scheduled repayment on 
time; or 

(ii) File cancellation or deferment 
form(s) with the institution on time. 

(9) Cost of collection. The promissory 
note must state that the borrower shall 
pay all attorney’s fees and other loan 
collection costs and charges. 

(10) Disclosure of information. The 
promissory note must state that— 

(i) The institution must disclose to 
at least one national credit bureau the 
amount of the loan made to the bor-
rower, along with other relevant infor-
mation. 

(ii) If the borrower defaults on the 
loan, the institution shall disclose that 
the borrower has defaulted on the loan, 
along with other relevant information, 
to the same national credit bureau to 
which it originally reported the loan; 
and 

(iii) If the borrower defaults on the 
loan and the loan is assigned to the 
Secretary for collection, the Secretary 
may disclose to a national credit bu-
reau that the borrower has defaulted 
on the loan, along with other relevant 
information. 

(Approved by the Office of Management and 
Budget under control number 1845–0019) 

(Authority: 20 U.S.C. 1087dd) 

[52 FR 45754, Dec. 1, 1987, as amended at 53 
FR 49147, Dec. 6, 1988; 57 FR 32345, July 21, 
1992; 59 FR 61408, 61415, Nov. 30, 1994; 60 FR 
61814, Dec. 1, 1995; 62 FR 50848, Sept. 26, 1997; 
64 FR 58309, Oct. 28, 1999] 

§ 674.32 Special terms: loans to less 
than half-time student borrowers. 

(a) The promissory note used with re-
gard to loans to borrowers enrolled on 
a less than half-time basis must state 
that the repayment period begins— 

(1) On the date of the next scheduled 
installment payment on any out-
standing loan to the borrower; or 

(2) If the borrower has no outstanding 
loan, at the earlier of— 

(i) Nine months from the date the 
loan was made, or 

(ii) The end of a nine-month period 
that includes the date the loan was 

made and began on the date the bor-
rower ceased to be enrolled as at least 
a half-time regular student at an insti-
tution of higher education or com-
parable institution outside the U.S. ap-
proved for this purpose by the Sec-
retary. 

(b) The note must otherwise conform 
to the provisions of § 674.31. 

(Authority: 20 U.S.C. 1087dd) 

[52 FR 45754, Dec. 1, 1987, as amended at 57 
FR 32345, July 21, 1992] 

§ 674.33 Repayment. 
(a) Repayment Plan. (1) The institu-

tion shall establish a repayment plan 
before the student ceases to be at least 
a half-time regular student. 

(2) If the last scheduled payment 
would be $25 or less the institution 
may combine it with the next-to-last 
repayment. 

(3) If the installment payment for all 
loans made to a borrower by an institu-
tion is not a multiple of $5, the institu-
tion may round that payment to the 
next highest dollar amount that is a 
multiple of $5. 

(4) The institution shall apply any 
payment on a loan in the following 
order: 

(i) Collection costs. 
(ii) Late charges. 
(iii) Accrued interest. 
(iv) Principal. 
(b) Minimum monthly repayment—(1) 

Minimum monthly repayment option. (i) 
An institution may require a borrower 
to pay a minimum monthly repayment 
if— 

(A) The promissory note includes a 
minimum monthly repayment provi-
sion specifying the amount of the min-
imum monthly repayment; and 

(B) The monthly repayment of prin-
cipal and interest for a 10-year repay-
ment period is less than the minimum 
monthly repayment; or 

(ii) An institution may require a bor-
rower to pay a minimum monthly re-
payment if the borrower has received 
loans with different interest rates at 
the same institution and the total 
monthly repayment would otherwise be 
less than the minimum monthly repay-
ment. 

(2) Minimum monthly repayment of 
loans from more than one institution. If a 
borrower has received loans from more 
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than one institution and has notified 
the institution that he or she wants 
the minimum monthly payment deter-
mination to be based on payments due 
to other institutions, the following 
rules apply: 

(i) If the total of the monthly repay-
ments is equal to at least the minimum 
monthly repayment, no institution 
may exercise a minimum monthly re-
payment option. 

(ii) If only one institution exercises 
the minimum monthly repayment op-
tion when the monthly repayment 
would otherwise be less than the min-
imum repayment option, that institu-
tion receives the difference between 
the minimum monthly repayment and 
the repayment owed to the other insti-
tution. 

(iii) If each institution exercises the 
minimum repayment option, the min-
imum monthly repayment must be di-
vided among the institutions in propor-
tion to the amount of principal ad-
vanced by each institution. 

(3) Minimum monthly repayment of 
both Defense and NDSL or Federal Per-
kins loans from one or more institutions. 
If the borrower has notified the institu-
tion that he or she wants the minimum 
monthly payment determination to be 
based on payments due to other insti-
tutions, and if the total monthly re-
payment is less than $30 and the 
monthly repayment on a Defense loan 
is less than $15 a month, the amount 
attributed to the Defense loan may not 
exceed $15 a month. 

(4) Minimum monthly repayment of 
loans with differing grace periods and 
deferments. If the borrower has received 
loans with different grace periods and 
deferments, the institution shall treat 
each note separately, and the borrower 
shall pay the applicable minimum 
monthly payment for a loan that is not 
in the grace or deferment period. 

(5) Hardship. The institution may re-
duce the borrower’s scheduled repay-
ments for a period of not more than 
one year at a time if— 

(i) It determines that the borrower is 
unable to make the scheduled repay-
ments due to hardship (see § 674.33(c)); 
and 

(ii) The borrower’s scheduled repay-
ment is the minimum monthly repay-

ment described in paragraph (b) of this 
section. 

(6) Minimum monthly repayment rates. 
For the purposes of this section, the 
minimum monthly repayment rate is— 

(i) $15 for a Defense loan; 
(ii) $30 for an NDSL Loan or for a 

Federal Perkins loan made before Oc-
tober 1, 1992, or for a Federal Perkins 
loan made on or after October 1, 1992, 
to a borrower who, on the date the loan 
is made, has an outstanding balance of 
principal or interest owing on any loan 
made under this part; or 

(iii) $40 for a Federal Perkins loan 
made on or after October 1, 1992, to a 
borrower who, on the date the loan is 
made, has no outstanding balance of 
principal or interest owing on any loan 
made under this part. 

(7) The institution shall determine 
the minimum repayment amount under 
paragraph (b) of this section for loans 
with repayment installment intervals 
greater than one month by multiplying 
the amounts in paragraph (b) of this 
section by the number of months in the 
installment interval. 

(c) Extension of repayment period—(1) 
Hardship. The institution may extend a 
borrower’s repayment period due to 
prolonged illness or unemployment. 

(2) Low-income individual. (i) For Fed-
eral Perkins loans and NDSLs made on 
or after October 1, 1980, the institution 
may extend the borrower’s repayment 
period up to 10 additional years beyond 
the 10-year maximum repayment pe-
riod if the institution determines dur-
ing the course of the repayment period 
that the borrower is a ‘‘low-income in-
dividual.’’ The borrower qualifies for 
an extension of the repayment period 
on the basis of low-income status only 
during the period in which the bor-
rower meets the criteria described in 
paragraph (c)(2)(i) (A) or (B) of this sec-
tion. The term low-income individual 
means the following: 

(A) For an unmarried borrower with-
out dependents, an individual whose 
total income for the preceding calendar 
year did not exceed 45 percent of the 
Income Protection Allowance for the 
current award year for a family of four 
with one in college. 

(B) For a borrower with a family that 
includes the borrower and any spouse 
or legal dependents, an individual 
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whose total family income for the pre-
ceding calendar year did not exceed 125 
percent of the Income Protection Al-
lowance for the current award year for 
a family with one in college and equal 
in size to that of the borrower’s family. 

(ii) The institution shall use the In-
come Protection Allowance published 
annually in accordance with section 478 
of the HEA in making this determina-
tion. 

(iii) The institution shall review the 
borrower’s status annually to deter-
mine whether the borrower continues 
to qualify for an extended repayment 
period based on his or her status as a 
‘‘low-income individual.’’ 

(iv) Upon determining that a bor-
rower ceases to qualify for an extended 
repayment period under this section, 
the institution shall amend the bor-
rower’s repayment schedule. The term 
of the amended repayment schedule 
may not exceed the number of months 
remaining on the original repayment 
schedule, provided that the institution 
may not include the time elapsed dur-
ing any extension of the repayment pe-
riod granted under this section in de-
termining the number of months re-
maining on the original repayment 
schedule. 

(3) Interest continues to accrue dur-
ing any extension of a repayment pe-
riod. 

(d) Forbearance. (1) Forbearance 
means the temporary cessation of pay-
ments, allowing an extension of time 
for making payments, or temporarily 
accepting smaller payments than pre-
viously were scheduled. 

(2) Upon receipt of a written request 
and supporting documentation, the in-
stitution shall grant the borrower for-
bearance of principal and, unless other-
wise indicated by the borrower, inter-
est renewable at intervals of up to 12 
months for periods that collectively do 
not exceed three years. 

(3) The terms of forbearance must be 
agreed upon, in writing, by the bor-
rower and the institution. 

(4) In granting a forbearance under 
this section, an institution shall grant 
a temporary cessation of payments, un-
less the borrower chooses another form 
of forbearance subject to paragraph 
(d)(1) of this section. 

(5) An institution shall grant forbear-
ance if— 

(i) The amount of the payments the 
borrower is obligated to make on title 
IV loans each month (or a proportional 
share if the payments are due less fre-
quently than monthly) is collectively 
equal to or greater than 20 percent of 
the borrower’s total monthly gross in-
come; 

(ii) The institution determines that 
the borrower should qualify for the for-
bearance due to poor health or for 
other acceptable reasons; or 

(iii) The Secretary authorizes a pe-
riod of forbearance due to a national 
military mobilization or other national 
emergency. 

(6) Before granting a forbearance to a 
borrower under paragraph (d)(5)(i) of 
this section, the institution shall re-
quire the borrower to submit at least 
the following documentation: 

(i) Evidence showing the amount of 
the most recent total monthly gross 
income received by the borrower; and 

(ii) Evidence showing the amount of 
the monthly payments owed by the 
borrower for the most recent month for 
the borrower’s title IV loans. 

(7) Interest accrues during any period 
of forbearance. 

(8) The institution may not include 
the periods of forbearance described in 
this paragraph in determining the 10- 
year repayment period. 

(e) Compromise of repayment. (1) An in-
stitution may compromise on the re-
payment of a defaulted loan if— 

(i) The institution has fully complied 
with all due diligence requirements 
specified in subpart C of this part; and 

(ii) The student borrower pays in a 
single lump-sum payment— 

(A) 90 percent of the outstanding 
principal balance on the loan under 
this part; 

(B) The interest due on the loan; and 
(C) Any collection fees due on the 

loan. 
(2) The Federal share of the com-

promise repayment must bear the same 
relation to the institution’s share of 
the compromise repayment as the Fed-
eral capital contribution to the institu-
tion’s loan Fund under this part bears 
to the institution’s capital contribu-
tion to the Fund. 
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(f)(1) Incentive repayment program. An 
institution may establish the following 
repayment incentives: 

(i) A reduction of no more than one 
percent of the interest rate on a loan 
on which the borrower has made 48 
consecutive, monthly repayments. 

(ii) A discount of no more than five 
percent on the balance owed on a loan 
which the borrower pays in full prior to 
the end of the repayment period. 

(iii) With the Secretary’s approval, 
any other incentive the institution de-
termines will reduce defaults and re-
plenish its Fund. 

(2) Limitation on the use of funds. (i) 
The institution must reimburse its 
Fund, on at least a quarterly basis, for 
money lost to its Fund that otherwise 
would have been paid by the borrower 
as a result of establishing a repayment 
incentive under paragraphs (f)(1)(i), (ii) 
and (iii) of this section. 

(ii) An institution may not use Fed-
eral funds, including Federal funds 
from the student loan fund, or institu-
tional funds from the student loan fund 
to pay for any repayment incentive au-
thorized by this section. 

(g) Closed school discharge—(1) Gen-
eral. (i) The holder of an NDSL or a 
Federal Perkins Loan discharges the 
borrower’s (and any endorser’s) obliga-
tion to repay the loan if the borrower 
did not complete the program of study 
for which the loan was made because 
the school at which the borrower was 
enrolled closed. 

(ii) For the purposes of this section— 
(A) A school’s closure date is the date 

that the school ceases to provide edu-
cational instruction in all programs, as 
determined by the Secretary; 

(B) ‘‘School’’ means a school’s main 
campus or any location or branch of 
the main campus; and 

(C) The ‘‘holder’’ means the Sec-
retary or the school that holds the 
loan. 

(2) Relief pursuant to discharge. (i) Dis-
charge under this section relieves the 
borrower of any past or present obliga-
tion to repay the loan and any accrued 
interest or collection costs with re-
spect to the loan. 

(ii) The discharge of a loan under this 
section qualifies the borrower for reim-
bursement of amounts paid voluntarily 

or through enforced collection on the 
loan. 

(iii) A borrower who has defaulted on 
a loan discharged under this section is 
not considered to have been in default 
on the loan after discharge, and such a 
borrower is eligible to receive assist-
ance under programs authorized by 
title IV of the HEA. 

(iv) The Secretary or the school, if 
the school holds the loan, reports the 
discharge of a loan under this section 
to all credit bureaus to which the sta-
tus of the loan was previously reported. 

(3) Determination of borrower qualifica-
tion for discharge by the Secretary. The 
Secretary may discharge the bor-
rower’s obligation to repay an NDSL or 
Federal Perkins Loan without an appli-
cation if the Secretary determines 
that— 

(i) The borrower qualified for and re-
ceived a discharge on a loan pursuant 
to 34 CFR 682.402(d) (Federal Family 
Education Loan Program) or 34 CFR 
685.213 (Federal Direct Loan Program), 
and was unable to receive a discharge 
on an NDSL or Federal Perkins Loan 
because the Secretary lacked the stat-
utory authority to discharge the loan; 
or 

(ii) Based on information in the Sec-
retary’s possession, the borrower quali-
fies for a discharge. 

(4) Borrower qualification for discharge. 
Except as provided in paragraph (g)(3) 
of this section, in order to qualify for 
discharge of an NDSL or Federal Per-
kins Loan, a borrower must submit to 
the holder of the loan a written request 
and sworn statement, and the factual 
assertions in the statement must be 
true. The statement need not be nota-
rized but must be made by the bor-
rower under penalty of perjury. In the 
statement the borrower must— 

(i) State that the borrower— 
(A) Received the proceeds of a loan to 

attend a school; 
(B) Did not complete the program of 

study at that school because the school 
closed while the student was enrolled, 
or the student withdrew from the 
school not more than 90 days before the 
school closed (or longer in exceptional 
circumstances); and 

(C) Did not complete and is not in the 
process of completing the program of 
study through a teachout at another 
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school as defined in 34 CFR 602.2 and 
administered in accordance with 34 
CFR 602.207(b)(6), by transferring aca-
demic credit earned at the closed 
school to another school, or by any 
other comparable means; 

(ii) State whether the borrower has 
made a claim with respect to the 
school’s closing with any third party, 
such as the holder of a performance 
bond or a tuition recovery program, 
and, if so, the amount of any payment 
received by the borrower or credited to 
the borrower’s loan obligation; and 

(iii) State that the borrower— 
(A) Agrees to provide to the holder of 

the loan upon request other docu-
mentation reasonably available to the 
borrower that demonstrates that the 
borrower meets the qualifications for 
discharge under this section; and 

(B) Agrees to cooperate with the Sec-
retary in enforcement actions in ac-
cordance with paragraph (g)(6) of this 
section and to transfer any right to re-
covery against a third party to the 
Secretary in accordance with para-
graph (g)(7) of this section. 

(5) Fraudulently obtained loans. A bor-
rower who secured a loan through 
fraudulent means, as determined by 
the ruling of a court or an administra-
tive tribunal of competent jurisdiction, 
is ineligible for a discharge under this 
section. 

(6) Cooperation by borrower in enforce-
ment actions. (i) In order to obtain a 
discharge under this section, a bor-
rower must cooperate with the Sec-
retary in any judicial or administra-
tive proceeding brought by the Sec-
retary to recover amounts discharged 
or to take other enforcement action 
with respect to the conduct on which 
the discharge was based. At the request 
of the Secretary and upon the Sec-
retary’s tendering to the borrower the 
fees and costs that are customarily 
provided in litigation to reimburse wit-
nesses, the borrower must— 

(A) Provide testimony regarding any 
representation made by the borrower 
to support a request for discharge; 

(B) Provide any documents reason-
ably available to the borrower with re-
spect to those representations; and 

(C) If required by the Secretary, pro-
vide a sworn statement regarding those 
documents and representations. 

(ii) The holder denies the request for 
a discharge or revokes the discharge of 
a borrower who— 

(A) Fails to provide the testimony, 
documents, or a sworn statement re-
quired under paragraph (g)(6)(i) of this 
section; or 

(B) Provides testimony, documents, 
or a sworn statement that does not 
support the material representations 
made by the borrower to obtain the 
discharge. 

(7) Transfer to the Secretary of bor-
rower’s right of recovery against third 
parties. (i) In the case of a loan held by 
the Secretary, upon discharge under 
this section, the borrower is deemed to 
have assigned to and relinquished in 
favor of the Secretary any right to a 
loan refund (up to the amount dis-
charged) that the borrower may have 
by contract or applicable law with re-
spect to the loan or the enrollment 
agreement for the program for which 
the loan was received, against the 
school, its principals, its affiliates and 
their successors, its sureties, and any 
private fund, including the portion of a 
public fund that represents funds re-
ceived from a private party. 

(ii) The provisions of this section 
apply notwithstanding any provision of 
State law that would otherwise restrict 
transfer of those rights by the bor-
rower, limit or prevent a transferee 
from exercising those rights, or estab-
lish procedures or a scheme of distribu-
tion that would prejudice the Sec-
retary’s ability to recover on those 
rights. 

(iii) Nothing in this section limits or 
forecloses the borrower’s right to pur-
sue legal and equitable relief regarding 
disputes arising from matters unre-
lated to the discharged NDSL or Fed-
eral Perkins Loan. 

(8) Discharge procedures. (i) After con-
firming the date of a school’s closure, 
the holder of the loan identifies any 
NDSL or Federal Perkins Loan bor-
rower who appears to have been en-
rolled at the school on the school clo-
sure date or to have withdrawn not 
more than 90 days prior to the closure 
date. 

(ii) If the borrower’s current address 
is known, the holder of the loan mails 
the borrower a discharge application 
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and an explanation of the qualifica-
tions and procedures for obtaining a 
discharge. The holder of the loan also 
promptly suspends any efforts to col-
lect from the borrower on any affected 
loan. The holder of the loan may con-
tinue to receive borrower payments. 

(iii) In the case of a loan held by the 
Secretary, if the borrower’s current ad-
dress is unknown, the Secretary at-
tempts to locate the borrower and de-
termine the borrower’s potential eligi-
bility for a discharge under this section 
by consulting with representatives of 
the closed school or representatives of 
the closed school’s third-party billing 
and collection servicers, the school’s li-
censing agency, the school accrediting 
agency, and other appropriate parties. 
If the Secretary learns the new address 
of a borrower, the Secretary mails to 
the borrower a discharge application 
and explanation and suspends collec-
tion, as described in paragraph (g)(8)(ii) 
of this section. 

(iv) In the case of a loan held by a 
school, if the borrower’s current ad-
dress is unknown, the school attempts 
to locate the borrower and determine 
the borrower’s potential eligibility for 
a discharge under this section by tak-
ing steps required to locate the bor-
rower under § 674.44. 

(v) If the borrower fails to submit the 
written request and sworn statement 
described in paragraph (g)(4) of this 
section within 60 days of the holder of 
the loan’s mailing the discharge appli-
cation, the holder of the loan resumes 
collection and grants forbearance of 
principal and interest for the period 
during which collection activity was 
suspended. 

(vi) If the holder of the loan deter-
mines that a borrower who requests a 
discharge meets the qualifications for 
a discharge, the holder of the loan noti-
fies the borrower in writing of that de-
termination. 

(vii) In the case of a loan held by the 
Secretary, if the Secretary determines 
that a borrower who requests a dis-
charge does not meet the qualifications 
for a discharge, the Secretary notifies 
that borrower, in writing, of that de-
termination and the reasons for the de-
termination. 

(viii) In the case of a loan held by a 
school, if the school determines that a 

borrower who requests a discharge does 
not meet the qualifications for dis-
charge, the school submits that deter-
mination and all supporting materials 
to the Secretary for approval. The Sec-
retary reviews the materials, makes an 
independent determination, and noti-
fies the borrower in writing of the de-
termination and the reasons for the de-
termination. 

(ix) In the case of a loan held by a 
school and discharged by either the 
school or the Secretary, the school 
must reimburse its Fund for the entire 
amount of any outstanding principal 
and interest on the loan, and any col-
lection costs charged to the Fund as a 
result of collection efforts on a dis-
charged loan. The school must also re-
imburse the borrower for any amount 
of principal, interest, late charges or 
collection costs the borrower paid on a 
loan discharged under this section. 

(Approved by the Office of Management and 
Budget under control number 1845–0019) 

(Authority: 20 U.S.C. 425 and 1087dd, sec. 
137(d) of Pub. L. 92–318) 

[52 FR 45754, Dec. 1, 1987, as amended at 57 
FR 32345, July 21, 1992; 57 FR 60706, Dec. 21, 
1992; 59 FR 61409, Nov. 30, 1994; 60 FR 61814, 
Dec. 1, 1995; 62 FR 50848, Sept. 26, 1997; 64 FR 
58309, Oct. 28, 1999; 67 FR 67076, Nov. 1, 2002] 

§ 674.34 Deferment of repayment—Fed-
eral Perkins loans, NDSLs and De-
fense loans. 

(a) The borrower may defer making a 
scheduled installment repayment on a 
Federal Perkins loan, an NDSL, or a 
Defense loan, regardless of contrary 
provisions of the borrower’s promissory 
note and regardless of the date the loan 
was made, during periods described in 
paragraphs (b), (c), (d), (e), (f), and (g) 
of this section. 

(b)(1) The borrower need not repay 
principal, and interest does not accrue, 
during a period after the commence-
ment or resumption of the repayment 
period on a loan, when the borrower 
is— 

(i) Enrolled and in attendance as a 
regular student in at least a half-time 
course of study at an eligible institu-
tion; 

(ii) Enrolled and in attendance as a 
regular student in a course of study 
that is part of a graduate fellowship 
program approved by the Secretary; 
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(iii) Engaged in graduate or post- 
graduate fellowship-supported study 
(such as a Fulbright grant) outside the 
United States; or 

(iv) Enrolled in a course of study that 
is part of a rehabilitation training pro-
gram for disabled individuals approved 
by the Secretary as described in para-
graph (g) of this section. 

(2) No borrower is eligible for a 
deferment under paragraph (b)(1) of 
this section while serving in a medical 
internship or residency program, ex-
cept for a residency program in den-
tistry. 

(3) The institution of higher edu-
cation at which the borrower is en-
rolled does not need to be participating 
in the Federal Perkins Loan program 
for the borrower to qualify for a 
deferment. 

(4) If a borrower is attending an insti-
tution of higher education as at least a 
half-time regular student for a full aca-
demic year and intends to enroll as at 
least a half-time regular student in the 
next academic year, the borrower is en-
titled to a deferment for 12 months. 

(5) If an institution no longer quali-
fies as an institution of higher edu-
cation, the borrower’s deferment ends 
on the date the institution ceases to 
qualify. 

(c) The borrower of a Federal Perkins 
loan, an NDSL, or a Defense loan need 
not repay principal, and interest does 
not accrue, for any period during which 
the borrower is engaged in service de-
scribed in §§ 674.53, 674.54, 674.55, 674.56, 
674.57, 674.58, 674.59, and 674.60. 

(d) The borrower need not repay prin-
cipal, and interest does not accrue, for 
any period not to exceed 3 years during 
which the borrower is seeking and un-
able to find full-time employment. 

(e) The borrower need not repay prin-
cipal, and interest does not accrue, for 
periods of up to one year at a time (ex-
cept that a deferment under paragraph 
(e)(6) of this section may be granted for 
the lesser of the borrower’s full term of 
service in the Peace Corps or the bor-
rower’s remaining period of economic 
hardship deferment eligibility) that, 
collectively, do not exceed 3 years, dur-
ing which the borrower is suffering an 
economic hardship, if the borrower pro-
vides documentation satisfactory to 
the institution showing that the bor-

rower is within any of the categories 
described in paragraphs (e)(1) through 
(e)(6) of this section. 

(1) Has been granted an economic 
hardship deferment under either the 
FDSL or FFEL programs for the period 
of time for which the borrower has re-
quested an economic hardship 
deferment for his or her Federal Per-
kins loan. 

(2) Is receiving payment under a Fed-
eral or state public assistance program, 
such as Aid to Families with Depend-
ent Children, Supplemental Security 
Income, Food Stamps, or state general 
public assistance. 

(3) Is working full-time and earning a 
total monthly gross income that does 
not exceed the greater of— 

(i) The monthly earnings of an indi-
vidual earning the minimum wage de-
scribed in section 6 of the Fair Labor 
Standards Act of 1938; or 

(ii) An amount equal to 100 percent of 
the poverty line for a family of two, as 
determined in accordance with section 
673(2) of the Community Service Block 
Grant Act. 

(4) Is not receiving total monthly 
gross income that exceeds twice the 
amount specified in paragraph (e)(3) of 
this section and, after deducting an 
amount equal to the borrower’s month-
ly payments on Federal postsecondary 
education loans, as determined under 
paragraph (e)(10) of this section, the re-
maining amount of that income does 
not exceed the amount specified in 
paragraph (e)(3) of this section; 

(5) Is working full-time and has a 
Federal education debt burden as de-
termined under paragraph (e)(10) of 
this section that equals or exceeds 20 
percent of the borrower’s total month-
ly gross income, and the borrower’s in-
come minus such burden is less than 
220 percent of the amount calculated 
under paragraph (3) of this section. 

(6) Is serving as a volunteer in the 
Peace Corps. 

(7) For a deferment granted under 
paragraph (e)(4) or (e)(5) of this section, 
the institution shall require the bor-
rower to submit at least the following 
documentation to qualify for an initial 
period of deferment— 

(i) Evidence showing the amount of 
the borrower’s most recent total 
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monthly gross income, as defined in 
section 674.2; and 

(ii) Evidence that would enable the 
institution to determine the amount of 
the monthly payments that would have 
been owed by the borrower during the 
deferment period to other entities for 
Federal postsecondary education loans 
in accordance with paragraph (e)(9) of 
this section. 

(8) To qualify for a subsequent period 
of deferment that begins less than one 
year after the end of a period of 
deferment under paragraphs (e)(3), 
(e)(4), or (e)(5) of this section, the insti-
tution shall require the borrower to 
submit a copy of the borrower’s Fed-
eral income tax return if the borrower 
filed a tax return within eight months 
prior to the date the deferment is re-
quested. 

(9) For purposes of paragraphs (e)(3) 
and (e)(5) of this section, a borrower is 
considered to be working full-time if 
the borrower is expected to be em-
ployed for at least three consecutive 
months at 30 hours per week. 

(10) In determining a borrower’s Fed-
eral education debt burden under para-
graphs (e)(4) and (e)(5) of this section, 
the institution shall— 

(i) If the Federal postsecondary edu-
cation loan is scheduled to be repaid in 
10 years or less, use the actual monthly 
payment amount (or a proportional 
share if the payments are due less fre-
quently than monthly); or 

(ii) If the Federal postsecondary edu-
cation loan is scheduled to be repaid in 
more than 10 years, use a monthly pay-
ment amount (or a proportional share 
if the payments are due less frequently 
than monthly) that would have been 
due on the loan if the loan had been 
scheduled to be repaid in 10 years. 

(f) To qualify for a deferment for 
study as part of a graduate fellowship 
program pursuant to paragraph 
(b)(1)(ii) of this section, a borrower 
must provide the institution certifi-
cation that the borrower has been ac-
cepted for or is engaged in full-time 
study in the institution’s graduate fel-
lowship program. 

(g) To qualify for a deferment for 
study in a rehabilitation training pro-
gram, pursuant to paragraph (b)(1)(iv) 
of this section, the borrower must be 
receiving, or be scheduled to receive, 

services under a program designed to 
rehabilitate disabled individuals and 
must provide the institution with the 
following documentation: 

(1) A certification from the rehabili-
tation agency that the borrower is ei-
ther receiving or scheduled to receive 
rehabilitation training services from 
the agency. 

(2) A certification from the rehabili-
tation agency that the rehabilitation 
program— 

(i) Is licensed, approved, certified, or 
otherwise recognized by one of the fol-
lowing entities as providing rehabilita-
tion training to disabled individuals— 

(A) A State agency with responsi-
bility for vocational rehabilitation pro-
grams; 

(B) A State agency with responsi-
bility for drug abuse treatment pro-
grams; 

(C) A State agency with responsi-
bility for mental health services pro-
grams; 

(D) A State agency with responsi-
bility for alcohol abuse treatment pro-
grams; or 

(E) The Department of Veterans Af-
fairs; and 

(ii) Provides or will provide the bor-
rower with rehabilitation services 
under a written plan that— 

(A) Is individualized to meet the bor-
rower’s needs; 

(B) Specifies the date on which the 
services to the borrower are expected 
to end; and 

(C) Is structured in a way that re-
quires a substantial commitment by 
the borrower to his or her rehabilita-
tion. The Secretary considers a sub-
stantial commitment by the borrower 
to be a commitment of time and effort 
that would normally prevent an indi-
vidual from engaging in full-time em-
ployment either because of the number 
of hours that must be devoted to reha-
bilitation or because of the nature of 
the rehabilitation. 

(h)(1) The borrower need not pay 
principal and interest does not accrue 
on a Federal Perkins Loan made on or 
after July 1, 2001, for any period not to 
exceed 3 years during which the bor-
rower is— 

(i) Serving on active duty during a 
war or other military operation or na-
tional emergency; or 
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(ii) Performing qualifying National 
Guard duty during a war or other mili-
tary operation or national emergency. 

(2) Serving on active duty during a war 
or other military operation or national 
emergency means service by an indi-
vidual who is— 

(i) A Reserve of an Armed Force or-
dered to active duty under 10 U.S.C. 
12301(a), 12301(g), 12302, 12304, or 12306; 

(ii) A retired member of an Armed 
Force ordered to active duty under 10 
U.S.C. 688 for service in connection 
with a war or other military operation 
or national emergency, regardless of 
the location at which such active duty 
service is performed; or 

(iii) Any other member of an Armed 
Force on active duty in connection 
with such emergency or subsequent ac-
tions or conditions who has been as-
signed to a duty station at a location 
other than the location at which the 
member is normally assigned. 

(3) Qualifying National Guard duty 
during a war or other operation or na-
tional emergency means service as a 
member of the National Guard on full- 
time National Guard duty, as defined 
in 10 U.S.C. 101(d)(5), under a call to ac-
tive service authorized by the Presi-
dent or the Secretary of Defense for a 
period of more than 30 consecutive 
days under 32 U.S.C. 502(f) in connec-
tion with a war, other military oper-
ation, or national emergency declared 
by the President and supported by Fed-
eral funds. 

(4) As used in this section— 
(i) Active duty means active duty as 

defined in 10 U.S.C. 101(d)(1) except 
that it does not include active duty for 
training or attendance at a service 
school; 

(ii) Military operation means a contin-
gency operation as defined in 10 U.S.C. 
101(a)(13); and 

(iii) National emergency means the na-
tional emergency by reason of certain 
terrorist attacks declared by the Presi-
dent on September 14, 2001, or subse-
quent national emergencies declared 
by the President by reason of terrorist 
attacks. 

(5) These provisions do not authorize 
the refunding of any payments made by 
or on behalf of a borrower during a pe-
riod for which the borrower qualified 
for a military service deferment. 

(i) The institution may not include 
the deferment periods described in 
paragraphs (b), (c), (d), (e), (f), (g), and 
(h) of this section and the period de-
scribed in paragraph (j) of this section 
in determining the 10-year repayment 
period. 

(j) The borrower need not pay prin-
cipal and interest does not accrue until 
six months after completion of any pe-
riod during which the borrower is in 
deferment under paragraphs (b), (c), 
(d), (e), (f), (g), and (h) of this section. 

(Approved by the Office of Management and 
Budget under control number 1845–0019) 

(Authority: 20 U.S.C. 1087dd) 

[59 FR 61410, Nov. 30, 1994, as amended at 60 
FR 61815, Dec. 1, 1995; 62 FR 50848, Sept. 26, 
1997; 64 FR 57531, Oct. 25, 1999; 64 FR 58311, 
Oct. 28, 1999; 67 FR 67076, Nov. 1, 2002; 71 FR 
45697, Aug. 9, 2006] 

§ 674.35 Deferment of repayment—Fed-
eral Perkins loans made before July 
1, 1993. 

(a) The borrower may defer repay-
ment on a Federal Perkins Loan made 
before July 1, 1993, during the periods 
described in this section. 

(b)(1) The borrower need not repay 
principal, and interest does not accrue, 
during a period after the commence-
ment or resumption of the repayment 
period on a loan, when the borrower is 
at least a half-time regular student 
at— 

(i) An institution of higher edu-
cation; or 

(ii) A comparable institution outside 
the U.S. approved by the Secretary for 
this purpose. 

(2) The institution of higher edu-
cation does not need to be partici-
pating in the Federal Perkins Loan 
program for the borrower to qualify for 
a deferment. 

(3) If a borrower is attending as at 
least a half-time regular student for a 
full academic year and intends to en-
roll as at least a half-time regular stu-
dent in the next academic year, the 
borrower is entitled to deferment for 12 
months. 

(4) If an institution no longer quali-
fies as an institution of higher edu-
cation, the borrower’s deferment ends 
on the date the institution ceases to 
qualify. 
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(c) The borrower need not repay prin-
cipal, and interest does not accrue, for 
any period not to exceed 3 years during 
which the borrower is— 

(1) A member of the U.S. Army, 
Navy, Air Force, Marines, or Coast 
Guard or an officer in the Commis-
sioned Corps of the U.S. Public Health 
Service (see § 674.59); 

(2) On full-time active duty as a 
member of the National Oceanic and 
Atmospheric Administration Corps; 

(3) A Peace Corps volunteer (see 
§ 674.60); 

(4) A volunteer under the Domestic 
Volunteer Service Act of 1973 (ACTION 
programs) (see § 674.60); 

(5) A full-time volunteer in service 
which the Secretary has determined is 
comparable to service in the Peace 
Corps or under the Domestic Volunteer 
Service Act of 1973 (ACTION programs). 
The Secretary considers that a bor-
rower is providing comparable service 
if he or she satisfies the following five 
criteria: 

(i) The borrower serves in an organi-
zation that is exempt from taxation 
under the provisions of section 501(c)(3) 
of the Internal Revenue Code of 1954. 

(ii) The borrower provides service to 
low-income persons and their commu-
nities to assist them in eliminating 
poverty and poverty-related human, so-
cial, and environmental conditions. 

(iii) The borrower does not receive 
compensation that exceeds the rate 
prescribed under section 6 of the Fair 
Labor Standards Act of 1938 (the Fed-
eral minimum wage), except that the 
tax-exempt organization may provide 
health, retirement, and other fringe 
benefits to the volunteer that are sub-
stantially equivalent to the benefits of-
fered to other employees of the organi-
zation. 

(iv) The borrower, as part of his or 
her duties, does not give religious in-
struction, conduct worship service, en-
gage in religious proselytizing, or en-
gage in fundraising to support religious 
activities. 

(v) The borrower has agreed to serve 
on a full-time basis for a term of at 
least one year. 

(6) Temporarily totally disabled, as 
established by an affidavit of a quali-
fied physician, or unable to secure 
gainful employment because the bor-

rower is providing care, such as contin-
uous nursing or other similar services, 
required by a dependent who is so dis-
abled. As used in this paragraph— 

(i) ‘‘Temporarily totally disabled’’, 
with regard to the borrower, means the 
inability by virtue of an injury or ill-
ness to attend an eligible institution or 
to be gainfully employed during a rea-
sonable period of recovery; and 

(ii) ‘‘Temporarily totally disabled’’, 
with regard to a disabled spouse or 
other dependent of a borrower, means 
requiring continuous nursing or other 
services from the borrower for a period 
of at least three months because of ill-
ness or injury. 

(d)(1) The borrower need not repay 
principal, and interest does not accrue, 
for a period not to exceed two years 
during which time the borrower is serv-
ing an eligible internship. 

(2) An eligible internship is one 
which— 

(i) Requires the borrower to hold at 
least a baccalaureate degree before be-
ginning the internship; and 

(ii)(A) A State licensing agency re-
quires an individual to complete as a 
prerequisite for certification for profes-
sional practice or service; or 

(B) Is a part of an internship or resi-
dency program leading to a degree or 
certificate awarded by an institution of 
higher education, a hospital, or a 
health care facility that offers post-
graduate training. 

(3) To qualify for an internship 
deferment as provided in paragraph 
(d)(2)(ii)(A) of this section, the bor-
rower must provide the institution 
with the following certifications: 

(i) A statement from an official of 
the appropriate State licensing agency 
that successful completion of the in-
ternship program is a prerequisite for 
its certification of the individual for 
professional service or practice. 

(ii) A statement from the organiza-
tion with which the borrower is under-
taking the internship program certi-
fying— 

(A) That a baccalaureate degree must 
be attained in order to be admitted 
into the internship program; 

(B) That the borrower has been ac-
cepted into its internship program; and 
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(C) The anticipated dates on which 
the borrower will begin and complete 
the program. 

(4) To qualify for an internship 
deferment as provided in paragraph 
(d)(2)(ii)(B) of this section, the bor-
rower must provide the institution 
with a statement from an authorized 
official of the internship program cer-
tifying that— 

(i) A baccalaureate degree must be 
attained in order to be admitted into 
the internship program; 

(ii) The borrower has been accepted 
into its internship program; and 

(iii) The internship or residency pro-
gram in which the borrower has been 
accepted leads to a degree or certifi-
cate awarded by an institution of high-
er education, a hospital or a health- 
care facility that offers postgraduate 
training. 

(e) The borrower need not repay prin-
cipal, and interest does not accrue, for 
a period not in excess of six months— 

(1) During which the borrower is— 
(i) Pregnant, caring for a newborn 

baby, or caring for a child immediately 
after placement of the child through 
adoption; and 

(ii) Not attending an eligible institu-
tion of higher education or gainfully 
employed; and 

(2) That begins not later than six 
months after a period in which the bor-
rower was at least a half-time regular 
student at an eligible institution. 

(f) The borrower need not repay prin-
cipal, and interest does not accrue, for 
a period not in excess of one year dur-
ing which the borrower— 

(1) Is a mother of preschool age chil-
dren; 

(2) Has just entered or reentered the 
work force; and 

(3) Is being compensated at a rate 
which is not more than $1.00 over the 
minimum hourly wage established by 
section 6 of the Fair Labor Standards 
Act of 1938. 

(g) An institution may defer pay-
ments of principal and interest, but in-
terest shall continue to accrue, if the 
institution determines this is nec-
essary to avoid hardship to the bor-
rower (see § 674.33(c)). 

(h) The institution may not include 
the deferment periods described in 
paragraphs (b), (c), (d), (e), (f), and (g) 

of this section and the period described 
in paragraph (i) of this section when 
determining the 10-year repayment pe-
riod. 

(i) The borrower need not repay prin-
cipal, and interest does not accrue, 
until six months after completion of 
any period during which the borrower 
is in deferment under paragraphs (b), 
(c), (d), (e), and (f) of this section. 

(Approved by the Office of Management and 
Budget under control number 1845–0019) 

(Authority: 20 U.S.C. 1087dd) 

[52 FR 45754, Dec. 1, 1987, as amended at 53 
FR 49147, Dec. 6, 1988; 57 FR 32345, July 21, 
1992; 59 FR 1652, Jan. 12, 1994. Redesignated 
and amended at 59 FR 61410, 61411, Nov. 30, 
1994; 62 FR 50848, Sept. 26, 1997; 64 FR 58315, 
Oct. 28, 1999] 

§ 674.36 Deferment of repayment— 
NDSLs made on or after October 1, 
1980, but before July 1, 1993. 

(a) The borrower may defer repay-
ment on an NDSL Loan made on or 
after October 1, 1980, but before July 1, 
1993, during the periods described in 
this section. 

(b)(1) The borrower need not repay 
principal, and interest does not accrue, 
during a period after the commence-
ment or resumption of the repayment 
period on a loan, when the borrower is 
at least a half-time regular student 
at— 

(i) An institution of higher edu-
cation; or 

(ii) A comparable institution outside 
the U.S. approved by the Secretary for 
this purpose. 

(2) The institution of higher edu-
cation does not need to be partici-
pating in the Federal Perkins Loan 
program for the borrower to qualify for 
a deferment. 

(3) If a borrower is attending as at 
least a half-time regular student for a 
full academic year and intends to en-
roll as at least a half-time regular stu-
dent in the next academic year, the 
borrower is entitled to deferment for 12 
months. 

(4) If an institution no longer quali-
fies as an institution of higher edu-
cation, the borrower’s deferment ends 
on the date the institution ceases to 
qualify. 

(c) The borrower need not repay prin-
cipal, and interest does not accrue, for 
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a period of up to 3 years during which 
time the borrower is— 

(1) A member of the U.S. Army, 
Navy, Air Force, Marines, or Coast 
Guard or an officer in the Commis-
sioned Corps of the U.S. Public Health 
Service (see § 674.59); 

(2) A Peace Corps volunteer (see 
§ 674.60); 

(3) A volunteer under the Domestic 
Volunteer Service Act of 1973 (ACTION 
programs) (see § 674.60). 

(4) A full-time volunteer in service 
which the Secretary has determined is 
comparable to service in the Peace 
Corps or under the Domestic Volunteer 
Service Act of 1973 (ACTION programs). 
The Secretary considers that a bor-
rower is providing comparable service 
if he or she satisfies the following five 
criteria: 

(i) The borrower serves in an organi-
zation that is exempt from taxation 
under the provisions of section 501(c)(3) 
of the Internal Revenue Code of 1954. 

(ii) The borrower provides service to 
low-income persons and their commu-
nities to assist them in eliminating 
proverty and poverty-related human, 
social, and environmental conditions. 

(iii) The borrower does not receive 
compensation that exceeds the rate 
prescribed under section 6 of the Fair 
Labor Standards Act of 1938 (the Fed-
eral minimum wage), except that the 
tax-exempt organization may provide 
health, retirement, and other fringe 
benefits to the volunteer that are sub-
stantially equivalent to the benefits of-
fered to other employees of the organi-
zation. 

(iv) The borrower, as part of his or 
her duties, does not give religious in-
struction, conduct worship service, en-
gage in religious proselytizing, or en-
gage in fundraising to support religious 
activities. 

(v) The borrower has agreed to serve 
on a full-time basis for a term of at 
least one year. 

(5)(i) Temporarily totally disabled, as 
established by an affidavit of a quali-
fied physician, or unable to secure 
gainful employment because the bor-
rower is providing care, such as contin-
uous nursing or other similar services, 
required by a spouse who is so disabled. 

(ii) ‘‘Temporarily totally disabled’’ 
with regard to the borrower, means the 

inability by virtue of an injury or ill-
ness to attend an eligible institution or 
to be gainfully employed during a rea-
sonable period of recovery; and 

(iii) ‘‘Temporarily totally disabled’’ 
with regard to a disabled spouse, means 
requiring continuous nursing or other 
services from the borrower for a period 
of at least three months because of ill-
ness or injury. 

(d)(1) The borrower need not repay 
principal, and interest does not accrue, 
for a period not to exceed two years 
during which time the borrower is serv-
ing an eligible internship. 

(2) An eligible internship is an in-
ternship— 

(i) That requires the borrower to hold 
at least a bachelor’s degree before be-
ginning the internship program; and 

(ii) That the State licensing agency 
requires the borrower to complete be-
fore certifying the individual for pro-
fessional practice or service. 

(3) To qualify for an internship 
deferment, the borrower shall provide 
to the institution the following certifi-
cations: 

(i) A statement from an official of 
the appropriate State licensing agency 
that the internship program meets the 
provisions of paragraph (d)(2) of this 
section; and 

(ii) A statement from the organiza-
tion with which the borrower is under-
taking the internship program certi-
fying— 

(A) The acceptance of the borrower 
into its internship program; and 

(B) The anticipated dates on which 
the borrower will begin and complete 
the program. 

(e) An institution may defer pay-
ments of principal and interest, but in-
terest shall continue to accrue, if the 
institution determines this is nec-
essary to avoid hardship to the bor-
rower (see § 674.33)(c)). 

(f) The institution shall not include 
the deferment periods described in 
paragraphs (b), (c), (d), and (e) of this 
section and the period described in 
paragraph (g) of this section when de-
termining the 10-year repayment pe-
riod. 

(g) No repayment of principal or in-
terest begins until six months after 
completion of any period during which 
the borrower is in deferment under 
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paragraphs (b), (c), and (d) of this sec-
tion. 

(Approved by the Office of Management and 
Budget under control number 1845–0019) 

(Authority: 20 U.S.C. 1087dd) 

[52 FR 45754, Dec. 1, 1987, as amended at 53 
FR 49147, Dec. 6, 1988; 57 FR 32345, July 21, 
1992; 59 FR 1652, Jan. 12, 1994. Redesignated 
and amended at 59 FR 61410, 61411, Nov. 30, 
1994; 62 FR 50848, Sept. 26, 1997; 64 FR 58315, 
Oct. 28, 1999] 

§ 674.37 Deferment of repayment— 
NDSLs made before October 1, 1980 
and Defense loans. 

(a) A borrower may defer repay-
ment— 

(1) On an NDSL made before October 
1, 1980 during the periods described in 
paragraphs (b) through (e) of this sec-
tion; and 

(2) On a Defense loan, during the pe-
riods described in paragraphs (b) 
through (f) of this section. 

(b)(1) A borrower need not repay prin-
cipal, and interest does not accrue, 
during a period after the commence-
ment or resumption of the repayment 
period on a loan, when the borrower is 
at least a half-time regular student 
at— 

(i) An institution of higher edu-
cation; or 

(ii) A comparable institution outside 
the U.S. approved by the Secretary for 
this purpose. 

(2) The institution of higher edu-
cation does not need to be partici-
pating in the Perkins Loan program for 
the borrower to qualify for a 
deferment. 

(3) If a borrower is attending as at 
least a half-time regular student for a 
full academic year and intends to en-
roll as at least half-time regular stu-
dent in the next academic year, the 
borrower is entitled to deferment for 12 
months. 

(4) If an institution no longer quali-
fies as an institution of higher edu-
cation, the borrower’s deferment ends 
on the date the institution ceases to 
qualify. 

(c) A borrower need not repay prin-
cipal, and interest does not accrue for 
a period of up to 3 years during which 
time the borrower is— 

(1) A member of the U.S. Army, 
Navy, Air Force, Marines or Coast 
Guard (see § 674.59); 

(2) A Peace Corps volunteer (see 
§ 674.60); or 

(3) A volunteer under the Domestic 
Volunteer Service Act of 1973 (ACTION 
programs) (see § 674.60). 

(d) The institution shall exclude the 
deferment periods described in para-
graphs (b), (c), and (e) of this section 
when determining the 10-year repay-
ment period. 

(e) An institution may permit the 
borrower to defer payments of prin-
cipal and interest, but interest shall 
continue to accrue, if the institution 
determines this is necessary to avoid 
hardship to the borrower (see 
§ 674.33(c)). 

(f) The institution may permit the 
borrower to defer payment of principal 
and interest, but interest shall con-
tinue to accrue, on a Defense loan for a 
total of 3 years after the commence-
ment or resumption of the repayment 
period on a loan, during which he or 
she is attending an institution of high-
er education as a less-than-half-time 
regular student. 

(Approved by the Office of Management and 
Budget under control number 1845–0019) 

(Authority: 20 U.S.C. 425, 1087dd) 

[52 FR 45754, Dec. 1, 1987, as amended at 57 
FR 32345, July 21, 1992; 59 FR 1652, Jan. 12, 
1994. Redesignated at 59 FR 61410, Nov. 30, 
1994, as amended at 62 FR 50848, Sept. 26, 
1997; 64 FR 58315, Oct. 28, 1999] 

§ 674.38 Deferment procedures. 
(a)(1) Except as provided in para-

graph (a)(2) of this section, a borrower 
must request the deferment and pro-
vide the institution with all informa-
tion and documents required by the in-
stitution by the date that the institu-
tion establishes. 

(2) In the case of an in school 
deferment, the institution may grant 
the deferment based on student enroll-
ment information showing that a bor-
rower is enrolled as a regular student 
on at least a half-time basis, if the in-
stitution notifies the borrower of the 
deferment and of the borrower’s option 
to cancel the deferment and continue 
paying on the loan. 

(3) If the borrower fails to meet the 
requirements of paragraph (a) (1) of 
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this section, the institution may de-
clare the loan to be in default, and may 
accelerate the loan. 

(b)(1) The institution may grant a 
deferment to a borrower after it has de-
clared a loan to be a default. 

(2) As a condition for a deferment 
under this paragraph, the institution— 

(i) Shall require the borrower to exe-
cute a written repayment agreement 
on the loan; and 

(ii) May require the borrower to pay 
immediately some or all of the 
amounts previously scheduled to be re-
paid before the date on which the insti-
tution determined that the borrower 
had demonstrated that grounds for a 
deferment existed, plus late charges 
and collection costs. 

(c) If the information supplied by the 
borrower demonstrates that for some 
or all of the period for which a 
deferment is requested, the borrower 
had retained in-school status or was 
within the initial grace period on the 
loan, the institution shall— 

(1) Redetermine the date on which 
the borrower was required to com-
mence repayment on the loan; 

(2) Deduct from the loan balance any 
interest accrued and late charges added 
before the date on which the repay-
ment period commenced, as determined 
in paragraph (c)(1) of this section; and 

(3) Treat in accordance with para-
graph (b) of this section, the request 
for deferment for any remaining por-
tion of the period for which deferment 
was requested. 

(d) The institution must determine 
the continued eligibility of a borrower 
for a deferment at least annually, ex-
cept that a borrower engaged in service 
described in §§ 674.34(e)(6), 674.35(c)(3), 
674.36(c)(2), 674.37(c)(2), and § 674.60(a)(1) 
must be granted a deferment for the 
lesser of the borrower’s full term of 
service in the Peace Corps, or the bor-
rower’s remaining period of eligibility 
for a deferment under § 674.34(e), not to 
exceed 3 years. 

(Approved by the Office of Management and 
Budget under control number 1845–0019) 

(Authority: 20 U.S.C. 425, 1087dd) 

[52 FR 45754, Dec. 1, 1987, as amended at 53 
FR 49147, Dec. 6, 1988. Redesignated and 
amended at 59 FR 61410, 61411, Nov. 30, 1994; 
64 FR 57531, Oct. 25, 1999; 64 FR 58315, Oct. 28, 
1999] 

§ 674.39 Loan rehabilitation. 
(a) Each institution must establish a 

loan rehabilitation program for all bor-
rowers for the purpose of rehabilitating 
defaulted loans made under this part, 
except for loans for which a judgment 
has been secured or loans obtained by 
fraud for which the borrower has been 
convicted of, or has pled nolo 
contendere or guilty to, a crime involv-
ing fraud in obtaining title IV, HEA 
program assistance. The institution’s 
loan rehabilitation program must pro-
vide that— 

(1) A defaulted borrower is notified of 
the option and consequences of reha-
bilitating a loan; and 

(2) A loan is rehabilitated if the bor-
rower makes an on-time, monthly pay-
ment, as determined by the institution, 
each month for twelve consecutive 
months and the borrower requests re-
habilitation. 

(b) Within 30 days of receiving the 
borrower’s last on-time, consecutive, 
monthly payment, the institution 
must— 

(1) Return the borrower to regular re-
payment status; 

(2) Treat the first payment made 
under the 12 consecutive payments as 
the first payment under the 10-year re-
payment maximum; and 

(3) Instruct any credit bureau to 
which the default was reported to re-
move the default from the borrower’s 
credit history. 

(c) Collection costs on a rehabilitated 
loan— 

(1) If charged to the borrower, may 
not exceed 24 percent of the unpaid 
principal and accrued interest as of the 
date following application of the 
twelfth payment; 

(2) That exceed the amounts specified 
in paragraph (c)(1) of this section, may 
be charged to an institution’s Fund 
until July 1, 2002 in accordance with 
§ 674.47(e)(5); and 

(3) Are not restricted to 24 percent in 
the event the borrower defaults on the 
rehabilitated loan. 

(d) After rehabilitating a defaulted 
loan and returning to regular repay-
ment status, the borrower regains the 
balance of the benefits and privileges 
of the promissory note as applied prior 
to the borrower’s default on the loan. 
Nothing in this paragraph prohibits an 
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institution from offering the borrower 
flexible repayment options following 
the borrower’s return to regular repay-
ment status on a rehabilitated loan. 

(e) The borrower may rehabilitate a 
defaulted loan only one time. 

(Approved by the Office of Management and 
Budget under control number 1845–0023) 

[64 FR 58311, Oct. 28, 1999, as amended at 65 
FR 65614, Nov. 1, 2000; 67 FR 67077, Nov. 1, 
2002; 71 FR 45698, Aug. 9, 2006] 

§ 674.40 Treatment of loan repayments 
where cancellation, loan repay-
ments, and minimum monthly re-
payments apply. 

(a) An institution may not exercise 
the minimum monthly repayment pro-
visions on a note when the borrower 
has received a partial cancellation for 
the period covered by a postponement. 

(b) If a borrower has received De-
fense, NDSL, and Perkins loans and 
only one can be cancelled, the amount 
due on the uncancelled loan is the 
amount established in § 674.31(b) (2), 
loan repayment terms; § 674.33(b), min-
imum repayment rates; or § 674.33(c), 
extension of repayment period. 

(Authority: 20 U.S.C. 425 and 1087dd, 1087ee) 

[52 FR 45754, Dec. 1, 1987. Redesignated at 59 
FR 61410, Nov. 30, 1994] 

Subpart C—Due Diligence 

SOURCE: 52 FR 45555, Nov. 30, 1987, unless 
otherwise noted. 

§ 674.41 Due diligence—general re-
quirements. 

(a) General. Each institution shall ex-
ercise due diligence in collecting loans 
by complying with the provisions in 
this subpart. In exercising this respon-
sibility, each institution shall, in addi-
tion to complying with the specific 
provisions of this subpart— 

(1) Keep the borrower informed, on a 
timely basis, of all changes in the pro-
gram that affect his or her rights or re-
sponsibilities; and 

(2) Respond promptly to all inquiries 
from the borrower. 

(3) Provide the borrower with infor-
mation on the availability of the Stu-
dent Loan Ombudsman’s office if the 
borrower disputes the terms of the loan 

in writing and the institution does not 
resolve the dispute. 

(b) Coordination of information. An in-
stitution shall ensure that information 
available in its offices (including the 
admissions, business, alumni, place-
ment, financial aid and registrar’s of-
fices) is provided to those offices re-
sponsible for billing and collecting 
loans, in a timely manner, as needed to 
determine— 

(1) The enrollment status of the bor-
rower; 

(2) The expected graduation or termi-
nation date of the borrower; 

(3) The date the borrower withdraws, 
is expelled or ceases enrollment on at 
least a half-time basis; and 

(4) The current name, address, tele-
phone number and Social Security 
number of the borrower. 

(Approved by the Office of Management and 
Budget under control number 1845–0023) 

(Authority: 20 U.S.C. 424, 1087cc) 

[52 FR 45555, Nov. 30, 1987, as amended at 59 
FR 61411, Nov. 30, 1994; 64 FR 58312, Oct. 28, 
1999] 

§ 674.42 Contact with the borrower. 

(a) Disclosure of repayment informa-
tion. The institution must disclose the 
following information in a written 
statement provided to the borrower ei-
ther shortly before the borrower ceases 
at least half-time study at the institu-
tion or during the exit interview. If the 
borrower enters the repayment period 
without the institution’s knowledge, 
the institution must provide the re-
quired disclosures to the borrower in 
writing immediately upon discovering 
that the borrower has entered the re-
payment period. The institution must 
disclose the following information: 

(1) The name and address of the insti-
tution to which the debt is owed and 
the name and address of the official or 
servicing agent to whom communica-
tions should be sent. 

(2) The name and address of the party 
to which payments should be sent. 

(3) The estimated balance owed by 
the borrower on the date on which the 
repayment period is scheduled to begin. 

(4) The stated interest rate on the 
loan. 
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(5) The repayment schedule for all 
loans covered by the disclosure includ-
ing the date the first installment pay-
ment is due, and the number, amount, 
and frequency of required payments. 

(6) An explanation of any special op-
tions the borrower may have for loan 
consolidation or other refinancing of 
the loan, and a statement that the bor-
rower has the right to prepay all or 
part of the loan at any time without 
penalty. 

(7) A description of the charges im-
posed for failure of the borrower to pay 
all or part of an installment when due. 

(8) A description of any charges that 
may be imposed as a consequence of de-
fault, such as liability for expenses rea-
sonably incurred in attempts by the 
Secretary or the institution to collect 
on the loan. 

(9) The total interest charges which 
the borrower will pay on the loan pur-
suant to the projected repayment 
schedule. 

(10) The contact information of a 
party who, upon request of the bor-
rower, will provide the borrower with a 
copy of his or her signed promissory 
note. 

(11) An explanation that if a borrower 
is required to make minimum monthly 
repayments, and the borrower has re-
ceived loans from more than one insti-
tution, the borrower must notify the 
institution if he or she wants the min-
imum monthly payment determination 
to be based on payments due to other 
institutions. 

(b) Exit interview. (1) An institution 
must ensure that exit counseling is 
conducted with each borrower either in 
person, by audiovisual presentation, or 
by interactive electronic means. The 
institution must ensure that exit coun-
seling is conducted shortly before the 
borrower ceases at least half-time 
study at the institution. As an alter-
native, in the case of a student enrolled 
in a correspondence program or a 
study-abroad program that the institu-
tion approves for credit, the borrower 
may be provided with written coun-
seling material by mail within 30 days 
after the borrower completes the pro-
gram. If a borrower withdraws from the 
institution without the institution’s 
prior knowledge or fails to complete an 
exit counseling session as required, the 

institution must ensure that exit coun-
seling is provided through either inter-
active electronic means or by mailing 
counseling materials to the borrower 
at the borrower’s last known address 
within 30 days after learning that the 
borrower has withdrawn from the insti-
tution or failed to complete exit coun-
seling as required. 

(2) The exit counseling must— 
(i) Inform the student as to the aver-

age anticipated monthly repayment 
amount based on the student’s indebt-
edness or on the average indebtedness 
of students who have obtained Perkins 
loans for attendance at the institution 
or in the borrower’s program of study; 

(ii) Review for the borrower available 
repayment options (e.g. loan consolida-
tion and refinancing, including the 
consequences of consolidating a Fed-
eral Perkins Loan); 

(iii) Suggest to the borrower debt- 
management strategies that would fa-
cilitate repayment; 

(iv) Emphasize to the borrower the 
seriousness and importance of the re-
payment obligation the borrower is as-
suming; 

(v) Describe the likely consequences 
of default, including adverse credit re-
ports and litigation; 

(vi) Emphasize that the borrower is 
obligated to repay the full amount of 
the loan even if the borrower has not 
completed the program, is unable to 
obtain employment upon completion, 
or is otherwise dissatisfied with or does 
not receive the educational or other 
services that the borrower purchased 
from the institution; 

(vii) Review for the borrower the con-
ditions under which the borrower may 
defer repayment or obtain partial can-
cellation of a loan; 

(viii) Require the borrower to provide 
current information concerning name, 
address, social security number, ref-
erences, and driver’s license number, 
the borrower’s expected permanent ad-
dress, the address of the borrower’s 
next of kin, as well as the name and ad-
dress of the borrower’s expected em-
ployer; 

(ix) Review for the borrower informa-
tion on the availability of the Student 
Loan Ombudsman’s office; and 

(x) Inform the borrower of the avail-
ability of title IV loan information in 
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the National Student Loan Data Sys-
tem (NSLDS). 

(3) If exit counseling is conducted 
through interactive electronic means, 
the institution must take reasonable 
steps to ensure that each student bor-
rower receives the counseling mate-
rials, and participates in and completes 
the exit counseling. 

(4) The institution must maintain 
documentation substantiating the in-
stitution’s compliance with this sec-
tion for each borrower. 

(c) Contact with the borrower during 
the initial and post deferment grace peri-
ods. (1)(i) For loans with a nine-month 
initial grace period (NDSLs made be-
fore October 1, 1980 and Federal Per-
kins loans), the institution shall con-
tact the borrower three times within 
the initial grace period. 

(ii) For loans with a six-month initial 
or post deferment grace period (loans 
not described in paragraph (b)(1)(i) of 
this section), the institution shall con-
tact the borrower twice during the 
grace period. 

(2)(i) The institution shall contact 
the borrower for the first time 90 days 
after the commencement of any grace 
period. The institution shall at this 
time remind the borrower of his or her 
responsibility to comply with the 
terms of the loan and shall send the 
borrower the following information: 

(A) The total amount remaining out-
standing on the loan account, includ-
ing principal and interest accruing 
over the remaining life of the loan. 

(B) The date and amount of the next 
required payment. 

(ii) The institution shall contact the 
borrower the second time 150 days after 
the commencement of any grace pe-
riod. The institution shall at this time 
notify the borrower of the date and 
amount of the first required payment. 

(iii) The institution shall contact a 
borrower with a nine-month initial 
grace period a third time 240 days after 
the commencement of the grace period, 
and shall then inform him or her of the 

date and amount of the first required 
payment. 

(Approved by the Office of Management and 
Budget under control number 1845–0023) 

(Authority: U.S.C. 424, 1087cc, 1087cc–1) 

[52 FR 45555, Nov. 30, 1987, as amended at 53 
FR 49147, Dec. 6, 1988; 57 FR 32346, July 21, 
1992; 59 FR 61411, 61415, Nov. 30, 1994; 64 FR 
58312, Oct. 28, 1999; 67 FR 67077, Nov. 1, 2002] 

§ 674.43 Billing procedures. 
(a) The term billing procedures, as 

used in this subpart, includes that se-
ries of actions routinely performed to 
notify borrowers of payments due on 
their accounts, to remind borrowers 
when payments are overdue, and to de-
mand payment of overdue amounts. An 
institution shall use billing procedures 
that include at least the following 
steps: 

(1) If the institution uses a coupon 
payment system, it shall send the cou-
pons to the borrower at least 30 days 
before the first payment is due. 

(2) If the institution does not use a 
coupon system, it shall send to the bor-
rower— 

(i) A written notice giving the name 
and address of the party to which pay-
ments are to be sent and a statement 
of account at least 30 days before the 
first payment is due; and 

(ii) A statement of account at least 
15 days before the due date of each sub-
sequent payment. 

(3) Notwithstanding paragraph 
(a)(2)(ii) of this section, if the borrower 
elects to make payment by means of an 
electronic transfer of funds from the 
borrower’s bank account, the institu-
tion shall send to the borrower an an-
nual statement of account. 

(b)(1) An institution shall send a first 
overdue notice within 15 days after the 
due date for a payment if the institu-
tion has not received— 

(i) A payment: 
(ii) A request for deferment; or 
(iii) A request for postponement or 

for cancellation. 
(2) Subject to § 674.47(a), the institu-

tion may assess a late charge for loans 
made for periods of enrollment begin-
ning on or after January 1, 1986, during 
the period in which the institution 
takes any steps described in this sec-
tion to secure— 
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(i) Any part of an installment pay-
ment not made when due, or 

(ii) A request for deferment, cancella-
tion, or postponement of repayment on 
the loan that contains sufficient infor-
mation to enable the institution to de-
termine whether the borrower is enti-
tled to the relief requested. 

(3) The institution shall determine 
the amount of the late charge imposed 
for loans described in paragraph (b)(2) 
of this section based on either— 

(i) Actual costs incurred for actions 
required under this section to secure 
the required payment or information 
from the borrower; or 

(ii) The average cost incurred for 
similar attempts to secure payments or 
information from other borrowers. 

(4) The institution may not require a 
borrower to pay late charges imposed 
under paragraph (b)(3) of this section in 
an amount, for each late payment or 
request, exceeding 20 percent of the in-
stallment payment most recently due. 

(5) The institution— 
(i) Shall determine the amount of the 

late or penalty charge imposed on 
loans not described in paragraph (b)(2) 
of this section in accordance with 
§ 674.31(b)(5) (See appendix E); and 

(ii) May assess this charge only dur-
ing the period described in paragraph 
(b)(2) of this section. 

(6) The institution shall notify the 
borrower of the amount of the charge 
it has imposed, and whether the insti-
tution— 

(i) Has added that amount to the 
principal amount of the loan as of the 
first day on which the installment was 
due; or 

(ii) Demands payment for that 
amount in full no later than the due 
date of the next installment. 

(c) If the borrower does not satisfac-
torily respond to the first overdue no-
tice, the institution shall continue to 
contact the borrower as follows, until 
the borrower makes satisfactory repay-
ment arrangements or demonstrates 
entitlement to deferment, postpone-
ment, or cancellation: 

(1) The institution shall send a sec-
ond overdue notice within 30 days after 
the first overdue notice is sent. 

(2) The institution shall send a final 
demand letter within 15 days after the 
second overdue notice. This letter must 

inform the borrower that unless the in-
stitution receives a payment or a re-
quest for deferment, postponement, or 
cancellation within 30 days of the date 
of the letter, it will refer the account 
for collection or litigation, and will re-
port the default to a credit bureau. 

(d) Notwithstanding paragraphs (b) 
and (c) of this section, an institution 
may send a borrower a final demand 
letter if the institution has not within 
15 days after the due date received a 
payment, or a request for deferment. 
postponement, or cancellation, and if— 

(1) The borrower’s repayment history 
has been unsatisfactory, e.g., the bor-
rower has previously failed to make 
payment(s) when due or to request 
deferment, postponement, or cancella-
tion in a timely manner, or has pre-
viously received a final demand letter; 
or 

(2) The institution reasonably con-
cludes that the borrower neither in-
tends to repay the loan nor intends to 
seek deferment, postponement, or can-
cellation of the loan. 

(e)(1) An institution that accelerates 
a loan as provided in § 674.31 (i.e., 
makes the entire outstanding balance 
of the loan, including accrued interest 
and any applicable late charges, pay-
able immediately) shall— 

(i) Provide the borrower, at least 30 
days before the effective date of the ac-
celeration, written notice of its inten-
tion to accelerate; and 

(ii) Provide the borrower on or after 
the effective date of acceleration, writ-
ten notice of the date on which it ac-
celerated the loan and the total 
amount due on the loan. 

(2) The institution may provide these 
notices by including them in other 
written notices to the borrower, in-
cluding the final demand letter. 

(f) If the borrower does not respond 
to the final demand letter within 30 
days from the date it was sent, the in-
stitution shall attempt to contact the 
borrower by telephone before beginning 
collection procedures. 

(g)(1) An institution shall ensure that 
any funds collected as a result of bill-
ing the borrower are— 

(i) Deposited in interest-bearing bank 
accounts that are— 

(A) Insured by an agency of the Fed-
eral Government; or 
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(B) Secured by collateral of reason-
ably equivalent value; or 

(ii) Invested in low-risk income-pro-
ducing securities, such as obligations 
issued or guaranteed by the United 
States. 

(2) An institution shall exercise the 
level of care required of a fiduciary 
with regard to these deposits and in-
vestments. 

(Approved by the Office of Management and 
Budget under control number 1845–0023) 

(Authority: 20 U.S.C. 424, 1087cc) 

[52 FR 45555, Nov. 30, 1987, as amended at 53 
FR 49147, Dec. 6, 1988; 57 FR 32346, July 21, 
1992; 59 FR 61412, Nov. 30, 1994; 64 FR 58315, 
Oct. 28, 1999; 67 FR 67077, Nov. 1, 2002] 

§ 674.44 Address searches. 
(a) If mail, other than unclaimed 

mail, sent to a borrower is returned un-
delivered, an institution shall take 
steps to locate the borrower. These 
steps must include— 

(1) Reviews of records in all appro-
priate institutional offices; 

(2) Reviews of telephone directories 
or inquiries of information operators in 
the locale of the borrower’s last known 
address; and 

(3) If, after following the procedures 
in paragraph (a) of this section, an in-
stitution is still unable to locate a bor-
rower, the institution may use the In-
ternal Revenue Service skip-tracing 
service. 

(b) If an institution is unable to lo-
cate a borrower by the means described 
in paragraph (a) of this section, it 
shall— 

(1) Use its own personnel to attempt 
to locate the borrower, employing and 
documenting efforts comparable to 
commonly accepted commercial skip- 
tracing practices; or 

(2) Refer the account to a firm that 
provides commercial skip-tracing serv-
ices. 

(c) If the institution acquires the bor-
rower’s address or telephone number 
through the efforts described in this 
section, it shall use that new informa-
tion to continue its efforts to collect 
on that borrower’s account in accord-
ance with the requirements of this sub-
part. 

(d) If the institution is unable to lo-
cate the borrower after following the 
procedures in paragraphs (a) and (b) of 

this section, the institution shall make 
reasonable attempts to locate the bor-
rower at least twice a year until— 

(1) The loan is recovered through liti-
gation; 

(2) The account is assigned to the 
United States; or 

(3) The account is written off under 
§ 674.47(g). 

(Authority: 20 U.S.C. 424, 1087cc) 

[52 FR 45555, Nov. 30, 1987, as amended at 59 
FR 61412, Nov. 30, 1994] 

§ 674.45 Collection procedures. 
(a) The term ‘‘collection procedures,’’ 

as used in this subpart, includes that 
series of more intensive efforts, includ-
ing litigation as described in § 674.46, to 
recover amounts owed from defaulted 
borrowers who do not respond satisfac-
torily to the demands routinely made 
as part of the institution’s billing pro-
cedures. If a borrower does not satis-
factorily respond to the final demand 
letter or the following telephone con-
tact made in accordance with § 674.43(f), 
the institution shall— 

(1) Report the account as being in de-
fault to any one national credit bu-
reau; and 

(2)(i) Use its own personnel to collect 
the amount due; or 

(ii) Engage a collection firm to col-
lect the account. 

(b)(1) An institution must report to 
any national credit bureau to which it 
reported the default, according to the 
reporting procedures of the national 
credit bureau, any changes to the ac-
count status of the loan. 

(2) The institution must resolve, 
within 30 days of its receipt, any in-
quiry from any credit bureau that dis-
putes the completeness or accuracy of 
information reported on the loan. 

(c)(1) If the institution, or the firm it 
engages, pursues collection activity for 
up to 12 months and does not succeed 
in converting the account to regular 
repayment status, or the borrower does 
not qualify for deferment, postpone-
ment, or cancellation on the loan, the 
institution shall— 

(i) Litigate in accordance with the 
procedures in § 674.46; 

(ii) Make a second effort to collect 
the account as follows: 

(A) If the institution first attempted 
to collect the account using its own 
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personnel, it shall refer the account to 
a collection firm. 

(B) If the institution first attempted 
to collect the account by using a col-
lection firm, it shall either attempt to 
collect the account using institutional 
personnel, or place the account with a 
different collection firm; or 

(iii) Submit the account for assign-
ment to the Secretary in accordance 
with the procedures set forth in § 674.50. 

(2) If the collection firm retained by 
the institution does not succeed in 
placing an account into a repayment 
status described in paragraph (c)(1) of 
this section after 12 months of collec-
tion activity, the institution shall re-
quire the collection firm to return the 
account to the institution. 

(d) If the institution is unable to 
place the loan in repayment as de-
scribed in paragraph (c)(1) of this sec-
tion after following the procedures in 
paragraphs (a), (b), and (c) of this sec-
tion, the institution shall continue to 
make annual attempts to collect from 
the borrower until— 

(1) The loan is recovered through liti-
gation; 

(2) The account is assigned to the 
United States; or 

(3) The account is written off under 
§ 674.47(g). 

(e)(1) Subject to § 674.47(d), the insti-
tution shall assess against the bor-
rower all reasonable costs incurred by 
the institution with regard to a loan 
obligation. 

(2) The institution shall determine 
the amount of collection costs that 
shall be charged to the borrower for ac-
tions required under this section, and 
§§ 674.44, 674.46, 674. 48, and 674.49, based 
on either— 

(i) Actual costs incurred for these ac-
tions with regard to the individual bor-
rower’s loan; or 

(ii) Average costs incurred for simi-
lar actions taken to collect loans in 
similar stages of delinquency. 

(3) The Fund must be reimbursed for 
collection costs initially charged to 
the Fund and subsequently paid by the 
borrower. 

(f)(1) An institution shall ensure that 
any funds collected from the borrower 
are— 

(i) Deposited in interest-bearing bank 
accounts that are— 

(A) Insured by an agency of the Fed-
eral Government; or 

(B) Secured by collateral of reason-
ably equivalent value; or 

(ii) Invested in low-risk income-pro-
ducing securities, such as obligations 
issued or guaranteed by the United 
States. 

(2) An institution shall exercise the 
level of care required of a fiduciary 
with regard to these deposits and in-
vestments. 

(g) Preemption of State law. The provi-
sions of this section preempt any State 
law, including State statutes, regula-
tions, or rules, that would conflict with 
or hinder satisfaction of the require-
ments or frustrate the purposes of this 
section. 

(h) As part of the collection activi-
ties provided for in this section, the in-
stitution must provide the borrower 
with information on the availability of 
the Student Loan Ombudsman’s office. 

(Approved by the Office of Management and 
Budget under control number 1845–0023) 

(Authority: 20 U.S.C. 424, 1087cc, 1091a) 

[52 FR 45555, Nov. 30, 1987, as amended at 53 
FR 49147, Dec. 6, 1988; 57 FR 32346, July 21, 
1992; 59 FR 61412, Nov. 30, 1994; 62 FR 50848, 
Sept. 26, 1997; 64 FR 58312, Oct. 28, 1999; 67 FR 
67077, Nov. 1, 2002] 

§ 674.46 Litigation procedures. 
(a)(1) If the collection efforts de-

scribed in § 674.45 do not result in the 
repayment of a loan, the institution 
shall determine at least once every two 
years whether— 

(i) The total amount owing on the 
borrower’s account, including out-
standing principal, accrued interest, 
collection costs and late charges on all 
of the borrower’s Federal Perkins, 
NDSL and National Defense Student 
Loans held by that institution, is more 
than $500; 

(ii) The borrower can be located and 
served with process; 

(iii)(A) The borrower has sufficient 
assets attachable under State law to 
satisfy a major portion of the 
oustanding debt; or 

(B) The borrower has income from 
wages or salary which may be gar-
nished under applicable State law suffi-
cient to satisfy a major portion of the 
debt over a reasonable period of time; 
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(iv) The borrower does not have a de-
fense that will bar judgment for the in-
stitution; and 

(v) The expected cost of litigation, 
including attorney’s fees, does not ex-
ceed the amount which can be recov-
ered from the borrower. 

(2) The institution shall sue the bor-
rower if it determines that the condi-
tions in paragraph (a)(1) of this section 
are met. 

(3) The institution may sue a bor-
rower in default, even if the conditions 
in paragraph (a)(1) of this section are 
not met. 

(b) The institution shall assess 
against and attempt to recover from 
the borrower— 

(1) All litigation costs, including at-
torney’s fees, court costs and other re-
lated costs, to the extent permitted 
under applicable law; and 

(2) All prior collection costs incurred 
and not yet paid by the borrower. 

(c)(1) An institution shall ensure that 
any funds collected as a result of liti-
gation procedures are— 

(i) Deposited in interest-bearing bank 
accounts that are— 

(A) Insured by an agency of the Fed-
eral Government; or 

(B) Secured by collateral of reason-
ably equivalent value; or 

(ii) Invested in low-risk income-pro-
ducing securities, such as obligations 
issued or guaranteed by the United 
States. 

(2) An institution shall exercise the 
level of care required of a fiduciary 
with regard to these deposits and in-
vestments. 

(d) If the institution is unable to col-
lect the full amount owing on the loan 
after following the procedures set forth 
in §§ 674.41 through 674.46, the institu-
tion may— 

(1) Submit the account to the Sec-
retary for assignment in accordance 
with the procedures in § 674.50; or 

(2) With the Secretary’s approval, 
refer the account to the Department 
for collection. 

(Authority: 20 U.S.C. 424, 1087cc) 

[52 FR 45555, Nov. 30, 1987, as amended at 59 
FR 61412, 61415, Nov. 30, 1994; 67 FR 67077, 
Nov. 1, 2002] 

§ 674.47 Costs chargeable to the Fund. 
(a) General: Billing costs. (1) Except as 

provided in paragraph (c) of this sec-
tion, the institution shall assess 
against the borrower, in accordance 
with § 674.43(b)(2) the cost of actions 
taken with regard to past-due pay-
ments on the loan. 

(2) If the amount recovered from the 
borrower does not suffice to pay the 
amount of the past-due payments and 
the penalty or late charges, the insti-
tution may charge the Fund for only 
that unpaid portion of the cost of tele-
phone calls to the borrower made pur-
suant to § 674.43 to demand payment of 
overdue amounts on the loan. 

(b) General: Collection costs. (1) Except 
as provided in paragraph (d) of this sec-
tion, the institution shall assess 
against the borrower, in accordance 
with §§ 674.45(e) and 674.46(b), the costs 
of actions taken on the loan obligation 
pursuant to §§ 674.44, 674.45, 674.46, 674.48 
and 674.49. 

(2) If the amount recovered from the 
borrower does not suffice to pay the 
amount on the past-due payments late 
charges, and these collection costs, the 
institution may charge and Fund the 
unpaid collection costs in accordance 
with paragraph (e) of this section. 

(c) Waiver: Late charges. The institu-
tion may waive late charges assessed 
against a borrower who repays the full 
amount of the past-due payments on a 
loan. 

(d) Waiver: collection costs. Before fil-
ing suit on a loan, the institution may 
waive collection costs as follows: 

(1) The institution may waive the 
percentage of collection costs applica-
ble to the amount then past-due on a 
loan equal to the percentage of that 
past-due balance that the borrower 
pays within 30 days after the date on 
which the borrower and the institution 
enter into a written repayment agree-
ment on the loan. 

(2) The institution may waive all col-
lection costs in return for a lump-sum 
payment of the full amount of prin-
cipal and interest outstanding on a 
loan. 

(e) Limitations on costs charged to the 
Fund. The institution may charge to 
the Fund the following collection costs 
waived under paragraph (d) of this sec-
tion or not paid by the borrower: 
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(1) A reasonable amount for the cost 
of a successful address search required 
in § 674.44(b). 

(2) Costs related to the use of credit 
bureaus as provided in § 674.45(b)(1). 

(3) For first collection efforts pursu-
ant to § 674.45(a)(2), an amount that 
does not exceed 30 percent of the 
amount of principal, interest and late 
charges collected. 

(4) For second collection efforts pur-
suant to § 674.45(c)(1)(ii), an amount 
that does not exceed 40 percent of the 
amount of principal, interest and late 
charges collected. 

(5) Until July 1, 2002 on loans reha-
bilitated pursuant to § 674.39, amounts 
that exceed the amounts specified in 
§ 674.39(c)(1) but are less than— 

(i) 30 percent if the loan was rehabili-
tated while in a first collection effort; 
or 

(ii) 40 percent if the loan was reha-
bilitated while in a second collection 
effort. 

(6) For collection costs resulting 
from litigation, including attorney’s 
fees, an amount that does not exceed 
the sum of— 

(i) Court costs specified in 28 U.S.C. 
1920; 

(ii) Other costs incurred in bank-
ruptcy proceedings in taking actions 
required or authorized under § 674.49; 

(iii) Costs of other actions in bank-
ruptcy proceedings to the extent that 
those costs, together with costs de-
scribed in paragraph (e)(5)(ii) of this 
section, do not exceed 40 percent of the 
total amount of judgment obtained on 
the loan; and 

(iv) 40 percent of the total amount re-
covered from the borrower in any other 
proceeding. 

(7) If a collection firm agrees to per-
form or obtain the performance of both 
collection and litigation services on a 
loan, an amount for both functions 
that does not exceed the sum of 40 per-
cent of the amount of principal, inter-
est and late charges collected on the 
loan, plus court costs specified in 28 
U.S.C. 1920. 

(f) Records. For audit purposes, an in-
stitution shall support the amount of 
collection costs charged to the Fund 
with appropriate documentation, in-
cluding telephone bills and receipts 
from collection firms. The documenta-

tion must be maintained in the institu-
tion’s files as provided in § 674.19. 

(g) Cessation of collection activity of de-
faulted accounts. An institution may 
cease collection activity on a defaulted 
account with a balance of less than 
$200, including outstanding principal, 
accrued interest, collection costs, and 
late charges, if— 

(1) The institution has carried out 
the due diligence procedures described 
in subpart C of this part with regard to 
this account; and 

(2) For a period of at least 4 years, 
the borrower has not made a payment 
on the account, converted the account 
to regular repayment status, or applied 
for a deferment, postponement, or can-
cellation on the account. 

(h) Write-offs of accounts. (1) Notwith-
standing any other provision of this 
subpart, an institution may write off 
an account, including outstanding 
principal, accrued interest, collection 
costs, and late charges, with a balance 
of— 

(i) Less than $25; or 
(ii) Less than $50 if, for a period of at 

least 2 years, the borrower has been 
billed for this balance in accordance 
with § 674.43(a). 

(2) An institution that writes off an 
account under this paragraph may no 
longer include the amount of the ac-
count as an asset of the Fund. 

(3) When the institution writes off an 
account, the borrower is relieved of all 
repayment obligations. 

(Approved by the Office of Management and 
Budget under control number 1845–0023) 

(Authority: 20 U.S.C. 424, 1087cc) 

[52 FR 45555, Nov. 30, 1987, as amended at 57 
FR 32346, July 21, 1992; 57 FR 60706, Dec. 21, 
1992; 59 FR 61412, Nov. 30, 1994; 60 FR 61815, 
Dec. 1, 1995; 64 FR 58313, Oct. 28, 1999; 67 FR 
67077, Nov. 1, 2002] 

§ 674.48 Use of contractors to perform 
billing and collection or other pro-
gram activities. 

(a) The institution is responsible for 
ensuring compliance with the billing 
and collection procedures set forth in 
this subpart. The institution may use 
employees to perform these duties or 
may contract with other parties to per-
form them. 

(b) An institution that contracts for 
performance of any duties under this 
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subpart remains responsible for com-
pliance with the requirements of this 
subpart in performing these duties, in-
cluding decisions regarding cancella-
tion, postponement, or deferment of re-
payment, extension of the repayment 
period, other billing and collection 
matters, and the safeguarding of all 
funds collected by its employees and 
contractors. 

(c) If an institution uses a billing 
service to carry out billing procedures 
under § 674.43, the institution shall en-
sure that the service— 

(1) Provides at least quarterly, a 
statement to the institution which 
shows— 

(i) Its activities with regard to each 
borrower; 

(ii) Any changes in the borrower’s 
name, address, telephone number, and, 
if known, any changes to the bor-
rower’s Social Security number; and 

(iii) Amounts collected from the bor-
rower; 

(2) Provides at least quarterly, a 
statement to the institution with a 
listing of its charges for skip-tracing 
activities and telephone calls; 

(3) Does not deduct its fees from the 
amount is receives from borrowers; 

(4)(i) Instructs the borrower to remit 
payment directly to the institution; 

(ii) Instructs the borrower to remit 
payment to a lock-box maintained for 
the institution; or 

(iii) Deposits those funds received di-
rectly from the borrower immediately 
in an institutional trust account that 
must be an interest-bearing account if 
those funds will be held for longer than 
45 days; and 

(5) Maintains a fidelity bond or com-
parable insurance in accordance with 
the requirements in paragraph (f) of 
this section. 

(d) If the institution uses a collection 
firm, the institution shall ensure that 
the firm— 

(1)(i) Instructs the borrower to remit 
payment directly to the institution; 

(ii) Instructs the borrower to remit 
payment to a lockbox maintained for 
the institution; or 

(iii) Deposits those funds received di-
rectly from the borrower immediately 
in an institutional trust account that 
must be an interest-bearing account if 
those funds will be held for longer than 

45 days, after deducting its fees if au-
thorized to do so by the institution; 
and 

(2) Provides at least quarterly, a 
statement to the institution which 
shows— 

(i) Its activities with regard to each 
borrower; 

(ii) Any changes in the borrower’s 
name, address, telephone number and, 
if known, any changes to the bor-
rower’s Social Security number; 

(iii) Amounts collected from the bor-
rower; and 

(3) Maintains a fidelity bond or com-
parable insurance in accordance with 
the requirements in paragraph (f) of 
this section. 

(e) If an institution uses a billing 
service to carry out § 674.43 (billing pro-
cedures), it may not use a collection 
firm that— 

(1) Owns or controls the billing serv-
ice; 

(2) Is owned or controlled by the bill-
ing service; or 

(3) Is owned or controlled by the 
same corporation, partnership, associa-
tion, or individual that owns or con-
trols the billing service. 

(f)(1) An institution that employs a 
third party to perform billing or collec-
tion services required under this sub-
part shall ensure that the party has 
and maintains in effect a fidelity bond 
or comparable insurance in accordance 
with the requirements of this para-
graph. 

(2) If the institution does not author-
ize the third party to deduct its fees 
from payments from borrowers, the in-
stitution shall ensure that the party is 
bonded or insured in an amount not 
less than the amount of funds that the 
institution reasonably expects to be re-
paid over a two-month period on ac-
counts it refers to the party. 

(3) In the institution authorizes the 
third party performing collection serv-
ices to deduct its fees from payments 
from borrowers, the institution shall 
ensure that— 

(i) If the amount of funds that the in-
stitution reasonably expects to be paid 
over a two-month period on accounts it 
refers to the party is less than $100,000, 
the party is bonded or insured in an 
amount equal to the lesser of— 
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(A) Ten times the amount of funds 
that the institution reasonably expects 
to be repaid over a two-month period 
on accounts it refers to the party; or 

(B) The total amount of funds that 
the party demonstrates will be repaid 
over a two-month period on all ac-
counts of any kind on which it per-
forms billing and collection services; 
and 

(ii) If the amount of funds that the 
institution reasonably expects to be re-
paid over a two-month period on ac-
counts it refers to the party is more 
than $100,000, the institution shall en-
sure that the party has and maintains 
in effect a fidelity bond or comparable 
insurance— 

(A) Naming the institution as bene-
ficiary; and 

(B) In an amount not less than the 
amount of funds reasonably expected 
to be repaid on accounts referred by 
the institution to the party during a 
two-month period. 

(4) The institution shall review annu-
ally the amount of repayments ex-
pected to be made on accounts it refers 
to a third party for billing or collection 
services, and shall ensure that the 
amount of the fidelity bond or insur-
ance coverage maintained continues to 
meet the requirements of this para-
graph. 

(Approved by the Office of Management and 
Budget under control number 1845–0023) 

(Authority: 20 U.S.C. 424, 1087cc) 

[52 FR 45555, Nov. 30, 1987, as amended at 53 
FR 49147, Dec. 6, 1988; 59 FR 61412, Nov. 30, 
1994; 64 FR 58315, Oct. 28, 1999] 

§ 674.49 Bankruptcy of borrower. 
(a) General. If an institution receives 

notice that a borrower has filed a peti-
tion for relief in bankruptcy, usually 
by receiving a notice of meeting of 
creditors, the institution and its 
agents shall immediately suspend any 
collection efforts outside the bank-
ruptcy proceeding against the bor-
rower. 

(b) Proof of claim. The institution 
must file a proof of claim in the bank-
ruptcy proceeding unless— 

(1) In the case of a proceeding under 
chapter 7 of the Bankruptcy Code, the 
notice of meeting of creditors states 
that the borrower has no assets, or 

(2) In the case of a bankruptcy pro-
ceeding under either Chapter 7 or Chap-
ter 13 of the Bankruptcy Code in which 
the repayment plan proposes that the 
borrower repay less than the full 
amount owed on the loan, the institu-
tion has an authoritative determina-
tion by an appropriate State official 
that in the opinion of the State offi-
cial, the institution is an agency of the 
State and is, on that basis, under appli-
cable State law, immune from suit. 

(c) Borrower’s request for determination 
of dischargeability. (1) The institution 
must use due diligence and may assert 
any defense consistent with its status 
under applicable law to avoid discharge 
of the loan. The institution must fol-
low the procedures in this paragraph to 
respond to a complaint for a deter-
mination of dischargeability under 11 
U.S.C. 523(a)(8) on the ground that re-
payment of the loan would impose an 
undue hardship on the borrower and his 
or her dependents, unless discharge 
would be more effectively opposed by 
avoiding that action. 

(2) If the petition for relief in bank-
ruptcy was filed before October 8, 1998 
and more than seven years of the re-
payment period on the loan (excluding 
any applicable suspension of the repay-
ment period defined in 34 CFR 
682.402(m)) have passed before the bor-
rower filed the petition, the institution 
may not oppose a determination of 
dischargeability requested under 11 
U.S.C. 523(a)(8)(B) on the ground of 
undue hardship. 

(3) In any other case, the institution 
must determine, on the basis of reason-
ably available information, whether re-
payment of the loan under either the 
current repayment schedule or any ad-
justed schedule authorized under sub-
part B or D of this part would impose 
an undue hardship on the borrower and 
his or her dependents. 

(4) If the institution concludes that 
repayment would not impose an undue 
hardship, the institution shall deter-
mine whether the costs reasonably ex-
pected to be incurred to oppose dis-
charge will exceed one-third of the 
total amount owed on the loan, includ-
ing principal, interest, late charges and 
collection costs. 

(5) If the expected costs of opposing 
discharge of such a loan do not exceed 
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one-third of the total amount owed on 
the loan, the institution shall— 

(i) Oppose the borrower’s request for 
a determination of dischargeability; 
and 

(ii) If the borrower is in default on 
the loan, seek a judgment for the 
amount owed on the loan. 

(6) In opposing a request for a deter-
mination of dischargeability, the insti-
tution may compromise a portion of 
the amount owed on the loan if it rea-
sonably determines that the com-
promise is necessary in order to obtain 
a judgment on the loan. 

(d) Request for determination of non- 
dischargeability. The institution may 
file a complaint for a determination 
that a loan obligation is not discharge-
able and for judgment on the loan if 
the institution would have been re-
quired under paragraph (c) of this sec-
tion to oppose a request for a deter-
mination of dischargeability with re-
gard to that loan. 

(e) Chapter 13 repayment plan. (1) The 
institution shall follow the procedures 
in this paragraph in response to a re-
payment plan proposed by a borrower 
who has filed for relief under chapter 13 
of the Bankruptcy Code. 

(2) The institution is not required to 
respond to a proposed repayment plan, 
if— 

(i) The borrower proposes under the 
repayment plan to repay all principal, 
interest, late charges and collection 
costs on the loan; or 

(ii) The repayment plan makes no 
provision with regard either to the 
loan obligation or to general unsecured 
claims. 

(3)(i) If the borrower proposes under 
the repayment plan to repay less than 
the total amount owed on the loan, the 
institution shall determine from its 
own records and court documents— 

(A) The amount of the loan obliga-
tion dischargeable under the plan by 
deducting the total payments on the 
loan proposed under the plan from the 
total amount owed; 

(B) Whether the plan or the classi-
fication of the loan obligation under 
the proposed plan meets the require-
ments of section 1325 of the Code; and 

(C) Whether grounds exist under 11 
U.S.C. 1307 to move for conversion or 
dismissal of the chapter 13 case. 

(ii) If the institution reasonably ex-
pects that costs of the appropriate ac-
tions will not exceed one-third of the 
dischargeable loan debt, the institution 
shall— 

(A) Object to confirmation of a pro-
posed plan that does not meet the re-
quirements of 11 U.S.C. 1325; and 

(B) Move to dismiss or convert a case 
where grounds can be established under 
11 U.S.C. 1307. 

(4)(i) The institution must monitor 
the borrower’s compliance with the re-
quirements of the plan confirmed by 
the court. If the institution determines 
that the debtor has not made the pay-
ments required under the plan, or has 
filed a request for a ‘‘hardship dis-
charge’’ under 11 U.S.C. 1328(b), the in-
stitution must determine from its own 
records and information derived from 
documents filed with the court— 

(A) Whether grounds exist under 11 
U.S.C. 1307 to convert or dismiss the 
case; and 

(B) Whether the borrower has dem-
onstrated entitlement to the ‘‘hardship 
discharge’’ by meeting the require-
ments of 11 U.S.C. 1328(b). 

(ii) If the institution reasonably ex-
pects that costs of the appropriate ac-
tions, when added to the costs already 
incurred in taking actions authorized 
under this section, will not exceed one- 
third of the dischargeable loan debt, 
the institution shall— 

(A) Move to dismiss or convert a case 
where grounds can be established under 
11 U.S.C. 1307; or 

(B) Oppose the requested discharge 
where the debtor has not demonstrated 
that the requirements of 11 U.S.C. 
1328(b) are met. 

(f) Resumption of collection from the 
borrower. The institution shall resume 
billing and collection action prescribed 
in this subpart after— 

(1) The borrower’s petition for relief 
in bankruptcy has been dismissed; 

(2) The borrower has received a dis-
charge under 11 U.S.C. 727, 11 U.S.C. 
1141, or 11 U.S.C. 1228, unless— 

(i) The court has found that repay-
ment of the loan would impose an 
undue hardship on the borrower and 
the dependents of the borrower; or 

(ii)(A) The petition for relief was 
filed before October 8, 1998; 
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(B) The loan entered the repayment 
period more than seven years (exclud-
ing any applicable suspension of the re-
payment period as defined by 34 CFR 
682.402(m), and 

(C) The loan is not excepted from dis-
charge under other applicable provi-
sions of the Code; or 

(3) The borrower has received a dis-
charge under 11 U.S.C. 1328(a) or 
1328(b), unless— 

(i) The court has found that repay-
ment of the loan would impose an 
undue hardship on the borrower and 
the dependents of the borrower; or 

(ii)(A) The petition for relief was 
filed before October 8, 1998; 

(B) The loan entered the repayment 
period more than seven years (exclud-
ing any application suspension of the 
repayment period as defined by 34 CFR 
682.402(m) before the filing of the peti-
tion; and 

(C) The borrower’s plan approved in 
the bankruptcy proceeding made some 
provision with regard to either the 
loan obligation or unsecured debts in 
general. 

(g) Termination of collection and write- 
off. (1) An institution must terminate 
all collection action and write off a 
loan if it receives a general order of 
discharge— 

(i) In a bankruptcy in which the bor-
rower filed for relief before October 8, 
1998, if the loan entered the repayment 
period more than seven years (exclu-
sive of any applicable suspension of the 
repayment period defined by 34 CFR 
682.402(m)) from the date on which a pe-
tition for relief was filed; or 

(ii) In any other case, a judgment 
that repayment of the debt would con-
stitute an undue hardship and that the 
debt is therefore dischargeable. 

(2) If an institution receives a repay-
ment from a borrower after a loan has 
been discharged, it must deposit that 
payment in its Fund. 

(Approved by the Office of Management and 
Budget under control number 1845–0023) 

(Authority: 20 U.S.C. 424, 1087cc) 

[52 FR 45555, Nov. 30, 1987, as amended at 53 
FR 49147, Dec. 6, 1988; 57 FR 32346, July 21, 
1992; 59 FR 1652, Jan. 12, 1994; 59 FR 61412, 
Nov. 30, 1994; 64 FR 58313, Oct. 28, 1999; 65 FR 
65614, Nov. 1, 2000] 

§ 674.50 Assignment of defaulted loans 
to the United States. 

(a) An institution may submit a de-
faulted loan note to the Secretary for 
assignment to the United States if— 

(1) The institution has been unable to 
collect on the loan despite complying 
with the diligence procedures, includ-
ing at least a first level collection ef-
fort as described in § 674.45(a) and liti-
gation, if required under § 674.46(a), to 
the extent these actions were required 
by regulations in effect on the date the 
loan entered default; 

(2) The amount of the borrower’s ac-
count to be assigned, including out-
standing principal, accrued interest, 
collection costs and late charges is 
$25.00 or greater; and 

(3) The loan has been accelerated. 
(b) An institution may submit a de-

faulted note for assignment only dur-
ing the submission period established 
by the Secretary. 

(c) The Secretary may require an in-
stitution to submit the following docu-
ments for any loan it proposes to as-
sign— 

(1) An assignment form provided by 
the Secretary and executed by the in-
stitution, which must include a certifi-
cation by the institution that it has 
complied with the requirements of this 
subpart, including at least a first level 
collection effort as described in 
§ 674.45(a) in attempting collection on 
the loan. 

(2) The original promissory note or a 
certified copy of the original note. 

(3) A copy of the repayment schedule. 
(4) A certified copy of any judgment 

order entered on the loan. 
(5) A complete statement of the pay-

ment history. 
(6) Copies of all approved requests for 

deferment and cancellation. 
(7) A copy of the notice to the bor-

rower of the effective date of accelera-
tion and the total amount due on the 
loan. 

(8) Documentation that the institu-
tion has withdrawn the loan from any 
firm that it employed for address 
search, billing, collection or litigation 
services, and has notified that firm to 
cease collection activity on the loans. 

(9) Copies of all pleadings filed or re-
ceived by the institution on behalf of a 
borrower who has filed a petition in 
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bankruptcy and whose loan obligation 
is determined to be nondischargeable. 

(10) Documentation that the institu-
tion has complied with all of the due 
diligence requirements described in 
paragraph (a)(1) of this section if the 
institution has a cohort default rate 
that is equal to or greater than 20 per-
cent as of June 30 of the second year 
preceding the submission period. 

(d) Except as provided in paragraph 
(e) of this section, and subject to para-
graph (g) of this section, the Secretary 
accepts an assignment of a note de-
scribed in paragraph (a) of this section 
and submitted in accordance with para-
graph (c) of this section. 

(e) The Secretary does not accept as-
signment of a loan if— 

(1) The institution has not provided 
the Social Security number of the bor-
rower; 

(2) The borrower has received a dis-
charge in bankruptcy, unless— 

(i) The bankruptcy court has deter-
mined that the loan obligation is non-
dischargeable and has entered judg-
ment against the borrower; or 

(ii) A court of competent jurisdiction 
has entered judgment against the bor-
rower on the loan after the entry of the 
discharge order; or 

(3) The institution has initiated liti-
gation against the borrower, unless the 
judgment has been entered against the 
borrower and assigned to the United 
States. 

(f)(1) The Secretary provides an insti-
tution written notice of the acceptance 
of the assignment of the note. By ac-
cepting assignment, the Secretary ac-
quires all rights, title, and interest of 
the institution in that loan. 

(2) The institution shall endorse and 
forward to the Secretary any payment 
received from the borrower after the 
date on which the Secretary accepted 
the assignment, as noted in the written 
notice of acceptance. 

(g)(1) The Secretary may determine 
that a loan assigned to the United 
States is unenforceable in whole or in 
part because of the acts or omissions of 
the institution or its agent. The Sec-
retary may make this determination 
with or without a judicial determina-
tion regarding the enforceability of the 
loan. 

(2) The Secretary may require the in-
stitution to reimburse the Fund for 
that portion of the outstanding balance 
on a loan assigned to the United States 
which the Secretary determines to be 
unenforceable because of an act or 
omission of that institution or its 
agent. 

(3) Upon reimbursement to the Fund 
by the institution, the Secretary shall 
transfer all rights, title and interest of 
the United States in the loan to the in-
stitution for its own account. 

(h) An institution shall consider a 
borrower whose loan has been assigned 
to the United States for collection to 
be in default on that loan for the pur-
pose of eligibility for title IV financial 
assistance, until the borrower provides 
the institution confirmation from the 
Secretary that he or she has made sat-
isfactory arrangements to repay the 
loan. 

(Approved by the Office of Management and 
Budget under control number 1845–0019) 

(Authority: 20 U.S.C. 424, 1087cc) 

[52 FR 45555, Nov. 30, 1987, as amended at 53 
FR 49147, Dec. 6, 1988; 57 FR 32347, July 21, 
1992; 57 FR 60707, Dec. 21, 1992; 59 FR 61412, 
Nov. 30, 1994; 64 FR 58315, Oct. 28, 1999; 65 FR 
65614, Nov. 1, 2000; 67 FR 67077, Nov. 1, 2002] 

Subpart D—Loan Cancellation 

SOURCE: 52 FR 45758, Dec. 1, 1987, unless 
otherwise noted. 

§ 674.51 Special definitions. 

The following definitions apply to 
this subpart: 

(a) Academic year or its equivalent for 
elementary and secondary schools and 
special education: (1) One complete 
school year, or two half years from dif-
ferent school years, excluding summer 
sessions, that are complete and con-
secutive and generally fall within a 12- 
month period. 

(2) If such a school has a year-round 
program of instruction, the Secretary 
considers a minimum of nine consecu-
tive months to be the equivalent of an 
academic year. 

(b) Academic year or its equivalent for 
institutions of higher education: A period 
of time in which a full-time student is 
expected to complete— 
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(1) The equivalent of 2 semesters, 2 
trimesters, or 3 quarters at an institu-
tion using credit hours; or 

(2) At least 900 clock hours of train-
ing for each program at an institution 
using clock hours. 

(c) Title I Children: Children of ages 5 
through 17 who are counted under sec-
tion 1124(c)(1) of the Elementary and 
Secondary Education Act of 1965, as 
amended. 

(d) Children and youth with disabilities: 
Children and youth from ages 3 
through 21, inclusive, who require spe-
cial education and related services be-
cause they have disabilities as defined 
in section 602(a)(1) of the Individuals 
with Disabilities Education Act. 

(e) Early intervention services: Those 
services defined in section 672(2) of the 
Individuals with Disabilities Education 
Act that are provided to infants and 
toddlers with disabilities. 

(f) Elementary school: A school that 
provides elementary education, includ-
ing education below grade 1, as deter-
mined by— 

(1) State law; or 
(2) The Secretary, if the school is not 

in a State. 
(g) Handicapped children: Children of 

ages 3 through 21 inclusive who require 
special education and related services 
because they are— 

(1) Mentally retarded; 
(2) Hard of hearing; 
(3) Deaf; 
(4) Speech and language impaired; 
(5) Visually handicapped; 
(6) Seriously emotionally disturbed; 
(7) Orthopedically impaired; 
(8) Specific learning disabled; or 
(9) Otherwise health impaired. 
(h) High-risk children: Individuals 

under the age of 21 who are low-income 
or at risk of abuse or neglect, have 
been abused or neglected, have serious 
emotional, mental, or behavioral dis-
turbances, reside in placements outside 
their homes, or are involved in the ju-
venile justice system. 

(i) Infants and toddlers with disabil-
ities: Infants and toddlers from birth to 
age 2, inclusive, who need early inter-
vention services for specified reasons, 
as defined in section 672(1) of the Indi-
viduals with Disabilities Education 
Act. 

(j) Local educational agency: (1) A pub-
lic board of education or other public 
authority legally constituted within a 
State to administer, direct, or perform 
a service function for public elemen-
tary or secondary schools in a city, 
county, township, school district, other 
political subdivision of a State; or such 
combination of school districts of 
counties as are recognized in a State as 
an administrative agency for its public 
elementary or secondary schools. 

(2) Any other public institution or 
agency having administrative control 
and direction of a public elementary or 
secondary school. 

(k) Low-income communities: Commu-
nities in which there is a high con-
centration of children eligible to be 
counted under title I of the Elementary 
and Secondary Education Act of 1965, 
as amended. 

(l) Medical technician: An allied 
health professional (working in fields 
such as therapy, dental hygiene, med-
ical technology, or nutrition) who is 
certified, registered, or licensed by the 
appropriate State agency in the State 
in which he or she provides health care 
services. An allied health professional 
is someone who assists, facilitates, or 
complements the work of physicians 
and other specialists in the health care 
system. 

(m) Nurse: A licensed practical nurse, 
a registered nurse, or other individual 
who is licensed by the appropriate 
State agency to provide nursing serv-
ices. 

(n) Qualified professional provider of 
early intervention services: A provider of 
services as defined in section 672(2) of 
the Individuals with Disabilities Edu-
cation Act. 

(o) Secondary school: (1) A school that 
provides secondary education, as deter-
mined by— 

(i) State law; or 
(ii) The Secretary, if the school is not 

in a State. 
(2) However, State laws notwith-

standing, secondary education does not 
include any education beyond grade 12. 

(p) State education agency: (1) The 
State board of education; or 

(2) An agency or official designated 
by the Governor or by State law as 
being primarily responsible for the 
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State supervision of public elementary 
and secondary schools. 

(q) Teacher: (1) A teacher is a person 
who provides— 

(i) Direct classroom teaching; 
(ii) Classroom-type teaching in a 

non-classroom setting; or 
(iii) Educational services to students 

directly related to classroom teaching 
such as school librarians or school 
guidance counselors. 

(2) A supervisor, administrator, re-
searcher, or curriculum specialist is 
not a teacher unless he or she pri-
marily provides direct and personal 
educational services to students. 

(3) An individual who provides one of 
the following services does not qualify 
as a teacher unless that individual is 
licensed, certified, or registered by the 
appropriate State education agency for 
that area in which he or she is pro-
viding related special educational serv-
ices, and the services provided by the 
individual are part of the educational 
curriculum for handicapped children: 

(i) Speech and language pathology 
and audiology; 

(ii) Physical therapy; 
(iii) Occupational therapy; 
(iv) Psychological and counseling 

services; or 
(v) Recreational therapy. 
(r) Teaching in a field of expertise: The 

majority of classes taught are in the 
borrower’s field of expertise. 

(s) Total and permanent disability: The 
condition of an individual who is un-
able to work and earn money because 
of an injury or illness that is expected 
to continue indefinitely or result in 
death. 

(Authority: 20 U.S.C. 425, 1087ee, 1141, and 
1401(1)) 

[52 FR 45758, Dec. 1, 1987, as amended at 59 
FR 61412, Nov. 30, 1994; 65 FR 65690, Nov. 1, 
2000] 

§ 674.52 Cancellation procedures. 
(a) Application for cancellation. To 

qualify for cancellation of a loan, a 
borrower shall submit to the institu-
tion to which the loan is owed, by the 
date that the institution establishes, 
both a written request for cancellation 
and any documentation required by the 
institution to demonstrate that the 
borrower meets the conditions for the 
cancellation requested. 

(b) Part-time employment. (1)(i) An in-
stitution may refuse a request for can-
cellation based on a claim of simulta-
neously teaching in two or more 
schools or institutions if it cannot de-
termine easily from the documentation 
supplied by the borrower that the 
teaching is full-time. However, it shall 
grant the cancellation if one school of-
ficial certifies that a teacher worked 
full-time for a full academic year. 

(ii) An institution may refuse a re-
quest for cancellation based on a claim 
of simultaneous employment as a nurse 
or medical technician in two or more 
facilities if it cannot determine easily 
from the documentation supplied by 
the borrower that the combined em-
ployment is full-time. However, it shall 
grant the cancellation if one facility 
official certifies that a nurse or med-
ical technician worked full-time for a 
full year. 

(2) If the borrower is unable due to 
illness or pregnancy to complete the 
academic year, the borrower still 
qualifies for the cancellation if— 

(i) The borrower completes the first 
half of the academic year, and has 
begun teaching the second half; and 

(ii) The borrower’s employer con-
siders the borrower to have fulfilled his 
or her contract for the academic year 
for purposes of salary increment, ten-
ure, and retirement. 

(c) Cancellation of a defaulted loan. (1) 
Except with regard to cancellation on 
account of the death or disability of 
the borrower, a borrower whose de-
faulted loan has not been accelerated 
may qualify for a cancellation by com-
plying with the requirements of para-
graph (a) of this section. 

(2) A borrower whose defaulted loan 
has been accelerated— 

(i) May qualify for a loan cancella-
tion for services performed before the 
date of acceleration; and 

(ii) Cannot qualify for a cancellation 
for services performed on or after the 
date of acceleration. 

(3) An institution shall grant a re-
quest for cancellation on account of 
the death or disability of the borrower 
without regard to the repayment sta-
tus of the loan. 

(d) Concurrent deferment period. The 
Secretary considers a Perkins Loan, 
NDSL or Defense Loan borrower’s loan 
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deferment under § 674.34(c) to run con-
currently with any period for which 
cancellation under §§ 674.53, 674.54, 
674.55, 674.56, 674.57, 674.58, 674.59, and 
674.60 is granted. 

(2) For loans made on or after July 1, 
1993, the Secretary considers a bor-
rower’s loan deferment under § 674.34 to 
run concurrently with any period for 
which a cancellation under §§ 674.53, 
674.56, 674.57, or 674.58 is granted. 

(e) National community service. No bor-
rower who has received a benefit under 
subtitle D of title I of the National and 
Community Service Act of 1990 may re-
ceive a cancellation under this subpart. 

(Approved by the Office of Management and 
Budget under control number 1845–0019) 

(Authority: 20 U.S.C. 425, 1087ee) 

[52 FR 45758, Dec. 1, 1987, as amended at 53 
FR 49147, Dec. 6, 1988; 59 FR 61413, Nov. 30, 
1994; 62 FR 50848, Sept. 26, 1997; 64 FR 58313, 
Oct. 28, 1999] 

§ 674.53 Teacher cancellation—Federal 
Perkins, NDSL and Defense loans. 

(a) Cancellation for full-time teaching 
in an elementary or secondary school 
serving low-income students. (1)(i) An in-
stitution must cancel up to 100 percent 
of the outstanding loan balance on a 
Federal Perkins loan or an NDSL made 
on or after July 23, 1992, for full-time 
teaching in a public or other nonprofit 
elementary or secondary school. 

(ii) An institution must cancel up to 
100 percent of the outstanding loan bal-
ance on a Federal Perkins, NDSL or 
Defense loan made prior to July 23, 
1992, for teaching service performed on 
or after October 7, 1998, if the cancella-
tion benefits provided under this sec-
tion are not included in the terms of 
the borrower’s promissory note. 

(2) The borrower must be teaching 
full-time in a public or other nonprofit 
elementary or secondary school that— 

(i) Is in a school district that quali-
fied for funds, in that year, under title 
I of the Elementary and Secondary 
Education Act of 1965, as amended; and 

(ii) Has been selected by the Sec-
retary based on a determination that 
more than 30 percent of the school’s 
total enrollment is made up of title I 
children. 

(3) For each academic year, the Sec-
retary notifies participating institu-

tions of the schools selected under 
paragraph (a) of this section. 

(4) (i) The Secretary selects schools 
under paragraph (a)(1) of this section 
based on a ranking by the State edu-
cation agency. 

(ii) The State education agency shall 
base its ranking of the schools on ob-
jective standards and methods. These 
standards must take into account the 
numbers and percentages of title I chil-
dren attending those schools. 

(iii) For each academic year, the Sec-
retary notifies participating institu-
tions of the schools selected under 
paragraph (a) of this section. 

(5) The Secretary considers all ele-
mentary and secondary schools oper-
ated by the Bureau of Indian Affairs 
(BIA) or operated on Indian reserva-
tions by Indian tribal groups under 
contract with BIA to qualify as schools 
serving low-income students. 

(6) A teacher, who performs service in 
a school that meets the requirement of 
paragraph (a)(1) of this section in any 
year and in a subsequent year fails to 
meet these requirements, may con-
tinue to teach in that school and will 
be eligible for loan cancellation pursu-
ant to paragraph (a) of this section in 
subsequent years. 

(7) If a list of eligible institutions in 
which a teacher performs services 
under paragraph (a)(1) of this section is 
not available before May 1 of any year, 
the Secretary may use the list for the 
year preceding the year for which the 
determination is made to make the 
service determination. 

(b) Cancellation for full-time teaching 
in special education. (1) An institution 
must cancel up to 100 percent of the 
outstanding balance on a borrower’s 
Federal Perkins loan or NDSL loan 
made on or after July 23, 1992, for the 
borrower’s service as a full-time spe-
cial education teacher of infants, tod-
dlers, children, or youth with disabil-
ities, in a public or other nonprofit ele-
mentary or secondary school system. 

(2) An institution must cancel up to 
100 percent of the outstanding loan bal-
ance on a Federal Perkins, NDSL or 
Defense loan made prior to July 23, 
1992, for teaching service performed on 
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or after October 7, 1998, if the cancella-
tion benefits provided under this sec-
tion are not included in the terms of 
the borrower’s promissory note. 

(c) Cancellation for full-time teaching 
in fields of expertise. (1) An institution 
must cancel up to 100 percent of the 
outstanding balance on a borrower’s 
Federal Perkins loan or NDSL made on 
or after July 23, 1992, for full-time 
teaching in mathematics, science, for-
eign languages, bilingual education, or 
any other field of expertise where the 
State education agency determines 
that there is a shortage of qualified 
teachers. 

(2) An institution must cancel up to 
100 percent of the outstanding loan bal-
ance on a Federal Perkins, NDSL or 
Defense loan made prior to July 23, 
1992, for teaching service performed on 
or after October 7, 1998, if the cancella-
tion benefits provided under this sec-
tion are not included in the terms of 
the borrower’s promissory note. 

(d) Cancellation rates. (1) To qualify 
for cancellation under paragraph (a), 
(b), or (c) of this section, a borrower 
shall teach full-time for a complete 
academic year or its equivalent. 

(2) Cancellation rates are— 
(i) 15 percent of the original principal 

loan amount plus the interest on the 
unpaid balance accruing during the 
year of qualifying service, for each of 
the first and second years of full-time 
teaching; 

(ii) 20 percent of the original prin-
cipal loan amount, plus the interest on 
the unpaid balance accruing during the 
year of qualifying service, for each of 
the third and fourth years of full-time 
teaching; and 

(iii) 30 percent of the original prin-
cipal loan amount, plus the interest on 
the unpaid balance accruing during the 
year of qualifying service, for the fifth 
year of full-time teaching. 

(e) Teaching in a school system. The 
Secretary considers a borrower to be 
teaching in a public or other nonprofit 
elementary or secondary school system 
only if the borrower is directly em-
ployed by the school system. 

(f) Teaching children and adults. A 
borrower who teaches both adults and 
children qualifies for cancellation for 
this service only if a majority of the 

students whom the borrower teaches 
are children. 

(Authority: 20 U.S.C 1087ee) 

[59 FR 61413, Nov. 30, 1994, as amended at 64 
FR 58313, Oct. 28, 1999] 

§ 674.54 [Reserved] 

§ 674.55 Teacher cancellation—Defense 
loans. 

(a) Cancellation for full-time teaching. 
(1) An institution shall cancel up to 50 
percent of the outstanding balance on a 
borrower’s Defense loan for full-time 
teaching in— 

(i) A public or other nonprofit ele-
mentary or secondary school; 

(ii) An institution of higher edu-
cation; or 

(iii) An overseas Department of De-
fense elementary or secondary school. 

(2) The cancellation rate is 10 percent 
of the original principal loan amount, 
plus the interest on the unpaid balance 
accruing during the year of qualifying 
service, for each complete year, or its 
equivalent, of teaching. 

(b) Cancellation for full-time teaching 
in an elementary or secondary school 
serving low-income students. (1) The in-
stitution shall cancel up to 100 percent 
of the outstanding balance on a bor-
rower’s Defense loan for full-time 
teaching in a public or other nonprofit 
elementary or secondary school that— 

(i) Is in a school district that quali-
fies for funds in that year under title I 
of the Elementary and Secondary Edu-
cation Act of 1965, as amended; and 

(ii) Has been selected by the Sec-
retary based on a determination that a 
high concentration of students enrolled 
at the school are from low-income fam-
ilies. 

(2)(i) The Secretary selects schools 
under paragraph (b)(1) of this section 
based on a ranking by the State edu-
cation agency. 

(ii) The State education agency shall 
base its ranking of the schools on ob-
jective standards and methods. These 
standards must take into account the 
numbers and percentages of title I chil-
dren attending those schools. 

(3) The Secretary considers all ele-
mentary and secondary schools oper-
ated by the Bureau of Indian Affairs 
(BIA) or operated on Indian reserva-
tions by Indian tribal groups under 
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contract with BIA to qualify as schools 
serving low-income students. 

(4) For each academic year, the Sec-
retary notifies participating institu-
tions of the schools selected under 
paragraph (b) of this section. 

(5) The cancellation rate is 15 percent 
of the original principal loan amount, 
plus the interest on the unpaid balance 
accruing during the year of qualifying 
service, for each complete academic 
year, or its equivalent, of full-time 
teaching. 

(6) [Reserved] 
(7) Cancellation for full-time teach-

ing under paragraph (b) of this section 
is available only for teaching begin-
ning with academic year 1966–67. 

(c) Cancellation for full-time teaching 
of the handicapped. (1) An institution 
shall cancel up to 100 percent of the 
outstanding balance on a borrower’s 
Defense loan, plus interest, for full- 
time teaching of handicapped children 
in a public or other nonprofit elemen-
tary or secondary school system. 

(2) The cancellation rate is 15 percent 
of the original principal loan amount, 
plus the interest on the unpaid balance 
accruing during the year of qualifying 
service, for each complete academic 
year, or its equivalent, of full-time 
teaching. 

(3) A borrower qualifies for cancella-
tion under this paragraph only if a ma-
jority of the students whom the bor-
rower teaches are handicapped chil-
dren. 

(4) Cancellation for full-time teach-
ing under paragraph (c) of this section 
is available only for teaching begin-
ning with the academic year 1967–68. 

(d) Teaching in a school system. The 
Secretary considers a borrower to be 
teaching in a public or other nonprofit 
elementary or secondary school system 
only if the borrower is directly em-
ployed by the school system. 

(e) Teaching children and adults. A 
borrower who teaches both adults and 
children qualifies for cancellation for 
this service only if a majority of the 
students whom the borrower teaches 
are children. 

(Authority: 20 U.S.C. 425(b)(3)) 

[52 FR 45758, Dec. 1, 1987. Redesignated and 
amended at 59 FR 61413, 61414, Nov. 30, 1994] 

§ 674.56 Employment cancellation— 
Federal Perkins, NDSL and Defense 
loans. 

(a) Cancellation for full-time employ-
ment as a nurse or medical technician. (1) 
An institution must cancel up to 100 
percent of the outstanding balance on a 
borrower’s Federal Perkins or NDSL 
made on or after July 23, 1992, for full- 
time employment as a nurse or medical 
technician providing health care serv-
ices. 

(2) An institution must cancel up to 
100 percent of the outstanding balance 
on a Federal Perkins, NDSL or Defense 
loan made prior to July 23, 1992, for 
full-time service as a nurse or medical 
technician performed on or after Octo-
ber 7, 1998, if the cancellation benefits 
provided under this section are not in-
cluded in the borrower’s promissory 
note. 

(b) Cancellation for full-time employ-
ment in a public or private nonprofit child 
or family service agency. (1) An institu-
tion must cancel up to 100 percent of 
the outstanding balance on a bor-
rower’s Federal Perkins or NDSL made 
on or after July 23, 1992, for service as 
a full-time employee in a public or pri-
vate nonprofit child or family service 
agency who is providing, or supervising 
the provision of, services to high-risk 
children who are from low-income com-
munities and the families of these chil-
dren. 

(2) An institution must cancel up to 
100 percent of the outstanding loan bal-
ance on a Federal Perkins, NDSL or 
Defense loan made prior to July 23, 
1992, for employment in a child or fam-
ily service agency on or after October 
7, 1998, if the cancellation benefits pro-
vided under this section are not in-
cluded in the terms of the borrower’s 
promissory note. 

(c) Cancellation for service as a quali-
fied professional provider of early inter-
vention services. (1) An institution must 
cancel up to 100 percent of the out-
standing balance on a borrower’s Fed-
eral Perkins or NDSL made on or after 
July 23, 1992, for the borrower’s service 
as a full-time qualified professional 
provider of early intervention services 
in a public or other nonprofit program 
under public supervision by the lead 
agency as authorized in section 
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676(b)(9) of the Individual with Disabil-
ities Act. 

(2) An institution must cancel up to 
100 percent of the outstanding loan bal-
ance on a Federal Perkins, NDSL or 
Defense loan made prior to July 23, 1992 
for early intervention service per-
formed on or after October 7, 1998, if 
the cancellation benefits provided 
under this section are not included in 
the terms of the borrower’s promissory 
note. 

(d) Cancellation rates. (1) To qualify 
for cancellation under paragraphs (a), 
(b), and (c) of this section, a borrower 
must work full-time for 12 consecutive 
months. 

(2) Cancellation rates are— 
(i) 15 percent of the original principal 

loan amount plus the interest on the 
unpaid balance accruing during the 
year of qualifying service, for each of 
the first and second years of full-time 
employment; 

(ii) 20 percent of the original prin-
cipal loan amount plus the interest on 
the unpaid balance accruing during the 
year of qualifying service, for each of 
the third and fourth years of full-time 
employment; and 

(iii) 30 percent of the original prin-
cipal loan amount plus the interest on 
the unpaid balance accruing during the 
year of qualifying service, for the fifth 
year of full-time employment. 

(Authority: 20 U.S.C. 1087ee) 

[59 FR 61414, Nov. 30, 1994, as amended at 64 
FR 58314, Oct. 28, 1999] 

§ 674.57 Cancellation for law enforce-
ment or corrections officer serv-
ice—Federal Perkins, NDSL and De-
fense loans. 

(a)(1) An institution must cancel up 
to 100 percent of the outstanding bal-
ance on a borrower’s Federal Perkins 
or NDSL made on or after November 
29, 1990, for full-time service as a law 
enforcement or corrections officer for 
an eligible employing agency. 

(2) An institution must cancel up to 
100 percent of the outstanding loan bal-
ance on a Federal Perkins, NDSL or 
Defense loan made prior to November 
29, 1990, for law enforcement or correc-
tion officer service performed on or 
after October 7, 1998, if the cancellation 
benefits provided under this section are 

not included in the terms of the bor-
rower’s promissory note. 

(3) An eligible employing agency is 
an agency— 

(i) That is a local, State, or Federal 
law enforcement or corrections agency; 

(ii) That is public-funded; and 
(iii) The principal activities of which 

pertain to crime prevention, control, or 
reduction or the enforcement of the 
criminal law. 

(4) Agencies that are primarily re-
sponsible for enforcement of civil, reg-
ulatory, or administrative laws are in-
eligible employing agencies. 

(5) A borrower qualifies for cancella-
tion under this section only if the bor-
rower is— 

(i) A sworn law enforcement or cor-
rections officer; or 

(ii) A person whose principal respon-
sibilities are unique to the criminal 
justice system. 

(6) To qualify for a cancellation 
under this section, the borrower’s serv-
ice must be essential in the perform-
ance of the eligible employing agency’s 
primary mission. 

(7) The agency must be able to docu-
ment the employee’s functions. 

(8) A borrower whose principal offi-
cial responsibilities are administrative 
or supportive does not qualify for can-
cellation under this section. 

(b)(1) To qualify for cancellation 
under paragraph (a) of this section, a 
borrower shall work full-time for 12 
consecutive months. 

(2) Cancellation rates are— 
(i) 15 percent of the original principal 

loan amount plus the interest on the 
unpaid balance accruing during the 
year of qualifying service, for each of 
the first and second years of full-time 
employment; 

(ii) 20 percent of the original prin-
cipal loan amount plus the interest on 
the unpaid balance accruing during the 
year of qualifying service, for each of 
the third and fourth years of full-time 
employment; and 

(iii) 30 percent of the original prin-
cipal loan amount plus the interest on 
the unpaid balance accruing during the 
year of qualifying service, for the fifth 
year of full-time employment. 

(Authority: 20 U.S.C. 465) 

[59 FR 61414, Nov. 30, 1994, as amended at 64 
FR 58314, Oct. 28, 1999] 
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§ 674.58 Cancellation for service in a 
Head Start program. 

(a)(1) An institution must cancel up 
to 100 percent of the outstanding bal-
ance on a borrower’s NDSL or Federal 
Perkins loan, for service as a full-time 
staff member in a Head Start program. 

(2) An institution must cancel up to 
100 percent of the outstanding balance 
on a Defense loan for service as a full- 
time staff member in a Head Start pro-
gram performed on or after October 7, 
1998, if the cancellation benefits pro-
vided under this section are not in-
cluded in the terms of the borrower’s 
promissory note. 

(3) The Head Start program in which 
the borrower serves must operate for a 
complete academic year, or its equiva-
lent. 

(4) In order to qualify for cancella-
tion, the borrower’s salary may not ex-
ceed the salary of a comparable em-
ployee working in the local edu-
cational agency of the area served by 
the local Head Start program. 

(b) The cancellation rate is 15 percent 
of the original loan principal, plus the 
interest on the unpaid balance accru-
ing during the year of qualifying serv-
ice, for each complete academic year, 
or its equivalent, of full-time teaching 
service. 

(c)(1) ‘‘Head Start’’ is a preschool 
program carried out under the Head 
Start Act (subchapter B, chapter 8 of 
title VI of Pub. L. 97–35, the Budget 
Reconciliation Act of 1981, as amended; 
formerly authorized under section 
222(a)(1) of the Economic Opportunity 
Act of 1964). (42 U.S.C. 2809 (a) (1)) 

(2) ‘‘Full-time staff member’’ is a per-
son regularly employed in a full-time 
professional capacity to carry out the 
educational part of a Head Start pro-
gram. 

(Authority: 20 U.S.C. 425) 

[52 FR 45758, Dec. 1, 1987. Redesignated and 
amended at 59 FR 61413, 61415, Nov. 30, 1994; 
64 FR 58314, Oct. 28, 1999] 

§ 674.59 Cancellation for military serv-
ice. 

(a) Cancellation on a Defense loan. (1) 
An institution shall cancel up to 50 
percent of a Defense loan made after 
April 13, 1970, for the borrower’s full- 
time active service starting after June 

30, 1970, in the U.S. Army, Navy, Air 
Force, Marine Corps, or Coast Guard. 

(2) The cancellation rate is 121⁄2 per-
cent of the original loan principal, plus 
the interest on the unpaid balance ac-
cruing during the year of qualifying 
service, for the first complete year of 
qualifying service, and for each con-
secutive year of qualifying service. 

(3) Service for less than a complete 
year, including any fraction of a year 
beyond a complete year of service, does 
not qualify for military cancellation. 

(b) Cancellation of an NDSL or Perkins 
loan. (1) An institution shall cancel up 
to 50 percent of an NDSL or Perkins 
loan for service as a member of the 
U.S. Army, Navy, Air Force, Marine 
Corps, or Coast Guard in an area of 
hostilities that qualifies for special pay 
under section 310 of title 37 of the 
United States Code. 

(2) The cancellation rate is 121⁄2 per-
cent of the original loan principal, plus 
the interest on the unpaid balance ac-
cruing during the year of qualifying 
service, for each complete year of 
qualifying service. 

(3) Service for less than a complete 
year, including any fraction of a year 
beyond a complete year of service, does 
not qualify for military cancellation. 

(Authority: 20 U.S.C. 425(b)(3) and 1087ee) 

[52 FR 45758, Dec. 1, 1987. Redesignated at 59 
FR 61413, Nov. 30, 1994] 

§ 674.60 Cancellation for volunteer 
service—Perkins loans, NDSLs and 
Defense loans. 

(a)(1) An institution must cancel up 
to 70 percent of the outstanding bal-
ance on a Perkins loan, and 70 percent 
of the outstanding balance of an NDSL 
made on or after October 7, 1998, for 
service as a volunteer under The Peace 
Corps Act or The Domestic Volunteer 
Service Act of 1973 (ACTION programs). 

(2) An institution must cancel up to 
70 percent of the outstanding balance 
on an NDSL or Defense loan for service 
as a volunteer under The Peace Corps 
Act or The Domestic Volunteer Service 
Act of 1973 (ACTION programs) per-
formed on or after October 7, 1998, if 
the cancellation benefits provided 
under this section are not included in 
the terms of the borrower’s promissory 
note. 

(b) Cancellation rates are— 
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(1) Fifteen percent of the original 
principal loan amount plus the interest 
on the unpaid balance accruing during 
the year of qualifying service, for each 
of the first and second twelve-month 
periods of service; 

(2) Twenty percent of the original 
principal loan amount plus the interest 
on the unpaid balance accruing during 
the year of qualifying service, for each 
of the third and fourth twelve-month 
periods of service. 

(Authority: 20 U.S.C. 1087ee) 

[52 FR 45758, Dec. 1, 1987, as amended at 57 
FR 32347, July 21, 1992. Redesignated at 59 FR 
61413, Nov. 30, 1994, as amended at 64 FR 
58314, Oct. 28, 1999] 

§ 674.61 Discharge for death or dis-
ability. 

(a) Death. An institution must dis-
charge the unpaid balance of a bor-
rower’s Defense, NDSL, or Perkins 
loan, including interest, if the bor-
rower dies. The institution must dis-
charge the loan on the basis of an 
original or certified copy of the death 
certificate. Under exceptional cir-
cumstances and on a case-by-case 
basis, the chief financial officer of the 
institution may approve a discharge 
based upon other reliable documenta-
tion supporting the discharge request. 

(b) Total and permanent disability. (1) 
If the Secretary has made an initial de-
termination that the borrower is to-
tally and permanently disabled, as de-
fined in § 674.51(s), the loan is condi-
tionally discharged for up to three 
years from the date that the borrower 
became totally and permanently dis-
abled, as certified by a physician. The 
Secretary suspends collection activity 
on the loan from the date of the initial 
determination of total and permanent 
disability until the end of the three- 
year conditional period. If the borrower 
satisfies the criteria for a total and 
permanent disability discharge during 
and at the end of the conditional dis-
charge period, the balance of the loan 
is discharged at the end of the condi-
tional discharge period and any pay-
ments received after the date the bor-
rower became totally and permanently 
disabled as certified under § 674.61(b)(3) 
are returned to the sender. 

(2) A borrower satisfies the criteria 
for a discharge of a loan based on a 

total and permanent disability if, dur-
ing and at the end of the three-year 
conditional discharge period described 
in paragraph (b)(1) of this section— 

(i) The borrower’s annual earnings 
from employment do not exceed 100 
percent of the poverty line for a family 
of two, as determined in accordance 
with the Community Service Block 
Grant Act; and 

(ii) The borrower does not receive a 
new loan under the Perkins, FFEL or 
Direct Loan programs, except for a 
FFEL or Direct Consolidation Loan 
that does not include any loans that 
are in a conditional discharge status. 

(3) If a borrower becomes totally and 
permanently disabled after receiving a 
Defense, NDSL, or Perkins loan, the in-
stitution must assign the loan to the 
Secretary if the borrower submits a 
certification by a physician and the in-
stitution reviewed the application and 
determined that it is complete and 
that it supports the conclusion that 
the borrower has a total and perma-
nent disability as defined in § 674.51(s). 

(4) At the time the loan is assigned to 
the Secretary the institution must no-
tify the borrower that the loan has 
been assigned to the Secretary for de-
termination of eligibility for a total 
and permanent disability discharge. 

(5) If the Secretary determines that 
the certification provided by the bor-
rower does not support the conclusion 
that the borrower meets the criteria 
for a total and permanent disability 
discharge, the Secretary notifies the 
borrower that the application for a dis-
ability discharge has been denied, and 
that the loan is due and payable under 
the terms of the promissory note. 

(6) If the Secretary makes an initial 
determination that the borrower is to-
tally and permanently disabled, the 
Secretary notifies the borrower that 
the loan will be in a conditional dis-
charge status for a period of up to 
three years after the date the borrower 
became totally and permanently dis-
abled as certified under § 674.61(b)(3). 
This notification identifies the condi-
tions of the conditional discharge pe-
riod specified in paragraphs (b)(6) 
through (b)(9) of this section and speci-
fies that all or part of the three-year 
period may predate the Secretary’s ini-
tial determination. 
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(7) During the conditional discharge 
period, the borrower— 

(i) Is not required to make any pay-
ments on the loan; 

(ii) Is not considered past due or in 
default on the loan, unless the loan was 
past due or in default at the time the 
conditional discharge was granted; 

(iii) Must promptly notify the Sec-
retary of any changes in address or 
phone number; 

(iv) Must promptly notify the Sec-
retary if the borrower’s annual earn-
ings from employment exceed the 
amount specified in paragraph (b)(2)(i) 
of this section; and 

(v) Must provide the Secretary, upon 
request, with additional documenta-
tion or information related to the bor-
rower’s eligibility for discharge under 
this section. 

(8) If, during and at the end of the 
conditional discharge period, the bor-
rower continues to satisfy the eligi-
bility criteria for a total and perma-
nent disability discharge, as described 
in paragraph (b)(2) of this section, the 
balance of the loan is discharged. 

(9) If, at any time during or at the 
end of the three-year conditional dis-
charge period, the borrower does not 
continue to meet the eligibility re-
quirements for total and permanent 
disability discharge, the Secretary re-
sumes collection activity on the loan. 
The Secretary does not require the bor-
rower to pay any interest that accrued 
on the loan from the date of the initial 
determination described in paragraph 
(b)(6) of this section through the end of 
the conditional discharge period. 

(10) If the institution receives any 
payments from or on behalf of the bor-
rower on or attributable to a loan that 
has been assigned to the Secretary for 
determination of eligibility for a total 
and permanent disability discharge, 
the institution must forward those 
payments to the Secretary for cred-
iting to the borrower’s account. At the 
same time that the institution for-
wards the payment, it must notify the 
borrower that there is no obligation to 
make payments on the loan while it is 
conditionally discharged prior to a 
final determination of eligibility for a 
total and permanent disability dis-
charge, unless the Secretary directs 
the borrower otherwise. 

(11) When the Secretary makes a 
final determination to discharge the 
loan, the Secretary returns to the 
sender any payments received on the 
loan after the date the borrower be-
came totally and permanently dis-
abled. 

(c) No Federal reimbursement. No Fed-
eral reimbursement is made to an in-
stitution for cancellation of loans due 
to death or disability. 

(d) Retroactive. Cancellation for death 
or disability applies retroactively to 
all Defense, NDSL or Perkins loans. 

(Approved by the Office of Management and 
Budget under control number 1845–0019) 

(Authority: 20 U.S.C. 425 and 1087dd and sec. 
130(g)(2) of the Education Amendments of 
1976, Pub. L. 94–482) 

[52 FR 45758, Dec. 1, 1987, as amended at 53 
FR 49147, Dec. 6, 1988. Redesignated and 
amended at 59 FR 61413, 61415, Nov. 30, 1994; 
64 FR 58315, Oct. 28, 1999; 65 FR 65690, Nov. 1, 
2000; 66 FR 44007, Aug. 21, 2001] 

§ 674.62 No cancellation for prior serv-
ice—no repayment refunded. 

(a) No portion of a loan may be can-
celled for teaching. Head Start, volun-
teer or military service if the bor-
rower’s service is performed— 

(1) During the same period that he or 
she received the loan; or 

(2) Before the date the loan was dis-
bursed to the borrower. 

(b) The institution shall not refund a 
repayment made during a period for 
which the borrower qualified for a can-
cellation unless the borrower made the 
payment due to an institutional error. 

(Authority: 20 U.S.C. 425 and 1067ee) 

[52 FR 45758, Dec. 1, 1987. Redesignated at 59 
FR 61413, Nov. 30, 1994] 

§ 674.63 Reimbursement to institutions 
for loan cancellation. 

(a) Reimbursement for Defense loan 
cancellation. (1) The Secretary pays an 
institution each award year its share of 
the principal and interest canceled 
under §§ 674.55 and 674.59(a). 

(2) The institution’s share of can-
celled principal and interest is com-
puted by the following ratio: 

I

I F+
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Where I is the institution’s capital contribu-
tion to the Fund, and F is the Federal cap-
ital contribution to the Fund. 

(b) Reimbursement for NDSL and Fed-
eral Perkins loan cancellation. The Sec-
retary pays an institution each award 
year the principal and interest can-
celed from its student loan fund under 
§§ 674.53, 674.54, 674.56, 674.57, 674.58, 
674.59(b), and 674.60. The institution 
shall deposit this amount in its Fund. 

(Authority: 20 U.S.C. 428 and 1087ee) 

[52 FR 45758, Dec. 1, 1987. Redesignated and 
amended at 59 FR 61413, 61415, Nov. 30, 1994] 

§ 674.64 Discharge of student loan in-
debtedness for survivors of victims 
of the September 11, 2001, attacks. 

(a) Definition of terms. As used in this 
section— 

(1) Eligible public servant means an in-
dividual who— 

(i) Served as a police officer, fire-
fighter, other safety or rescue per-
sonnel, or as a member of the Armed 
Forces; and 

(ii)(A) Died due to injuries suffered in 
the terrorist attacks on September 11, 
2001; or 

(B) Became permanently and totally 
disabled due to injuries suffered in the 
terrorist attacks on September 11, 2001. 

(2) Died due to injuries suffered in the 
terrorist attacks on September 11, 2001 
means the individual— 

(i) Was present at the World Trade 
Center in New York City, New York, at 
the Pentagon in Virginia, or at the 
Shanksville, Pennsylvania site at the 
time of or in the immediate aftermath 
of the terrorist-related aircraft crashes 
on September 11, 2001, and the indi-
vidual died as a direct result of these 
crashes; or 

(ii) Died on board American Airlines 
flights 11 or 77 or United Airlines 
flights 93 or 175 on September 11, 2001. 

(3) Became permanently and totally dis-
abled due to injuries suffered in the ter-
rorist attacks on September 11, 2001 
means the individual was present at 
the World Trade Center in New York 
City, New York, at the Pentagon in 
Virginia, or at the Shanksville, Penn-
sylvania site at the time of or in the 
immediate aftermath of the terrorist- 
related aircraft crashes on September 
11, 2001, and the individual became per-

manently and totally disabled as a di-
rect result of these crashes. 

(i) An individual is considered perma-
nently and totally disabled if— 

(A) The disability is the result of a 
physical injury to the individual that 
was treated by a medical professional 
within 24 hours of the injury having 
been sustained or within 24 hours of the 
rescue; 

(B) The physical injury that caused 
the disability is verified by contem-
poraneous medical records created by 
or at the direction of the medical pro-
fessional who provided the medical 
care; and 

(C) The individual is unable to work 
and earn money due to the disability 
and the disability is expected to con-
tinue indefinitely or result in death. 

(ii) If the injuries suffered due to the 
terrorist-related aircraft crashes did 
not make the individual permanently 
and totally disabled at the time of or 
in the immediate aftermath of the at-
tacks, the individual may be consid-
ered to be permanently and totally dis-
abled for purposes of this section if the 
individual’s medical condition has de-
teriorated to the extent that the indi-
vidual is permanently and totally dis-
abled. 

(4) Immediate aftermath means, for an 
eligible public servant, the period of 
time from the aircraft crashes until 96 
hours after the crashes. 

(5) Present at the World Trade Center in 
New York City, New York, at the Pen-
tagon in Virginia, or at the Shanksville, 
Pennsylvania site means physically 
present at the time of the terrorist-re-
lated aircraft crashes or in the imme-
diate aftermath— 

(i) In the buildings or portions of the 
buildings that were destroyed as a re-
sult of the terrorist-related aircraft 
crashes; or 

(ii) In any area contiguous to the 
crash site that was sufficiently close to 
the site that there was a demonstrable 
risk of physical harm resulting from 
the impact of the aircraft or any subse-
quent fire, explosions, or building col-
lapses. Generally, this includes the im-
mediate area in which the impact oc-
curred, fire occurred, portions of build-
ings fell, or debris fell upon and injured 
persons. 
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(b) September 11 survivors discharge. (1) 
The obligation of a borrower to make 
any further payments on an eligible 
Defense, NDSL, or Perkins Loan is dis-
charged if the borrower was, at the 
time of the terrorist attacks on Sep-
tember 11, 2001, and currently is, the 
spouse of an eligible public servant, un-
less the eligible public servant has 
died. If the eligible public servant has 
died, the borrower must have been the 
spouse of the eligible public servant at 
the time of the terrorist attacks on 
September 11, 2001 and until the date 
the eligible public servant died. 

(2) A Defense, NDSL, or Perkins Loan 
owed by the spouse of an eligible public 
servant may be discharged under the 
procedures for a discharge in para-
graphs (b)(3) through (b)(6) of this sec-
tion. 

(3) After being notified by the bor-
rower that the borrower claims to 
qualify for a discharge under this sec-
tion, an institution shall suspend col-
lection activity on the borrower’s eligi-
ble Defense, NDSL, and Perkins Loans 
and promptly request that the bor-
rower submit a request for discharge 
on a form approved by the Secretary. 

(4) If the institution determines that 
the borrower does not qualify for a dis-
charge under this section, or the insti-
tution does not receive the completed 
discharge request form from the bor-
rower within 60 days of the borrower 
notifying the institution that the bor-
rower claims to qualify for a discharge, 
the institution shall resume collection 
and shall be deemed to have exercised 
forbearance of payment of both prin-
cipal and interest from the date the in-
stitution was notified by the borrower. 
The institution must notify the bor-
rower that the application for the dis-
charge has been denied, provide the 
basis for the denial, and inform the 
borrower that the lender will resume 
collection on the loan. 

(5) If the institution determines that 
the borrower qualifies for a discharge 
under this section, the institution shall 
notify the borrower that the loan has 
been discharged and that there is no 
further obligation to repay the loan. 
The institution shall return to the 
sender any payments received by the 
institution after the date the loan was 
discharged. 

(6) A Defense, NDSL, or Perkins Loan 
owed by an eligible public servant may 
be discharged under the procedures in 
§ 674.61 for a discharge based on the 
death or total and permanent dis-
ability of the eligible public servant. 

(c) Documentation that an eligible pub-
lic servant died due to injuries suffered in 
the terrorist attacks on September 11, 2001. 
(1) Documentation that an eligible pub-
lic servant died due to injuries suffered 
in the terrorist attacks on September 
11, 2001 must include— 

(i) A certification from an authorized 
official that the individual was a mem-
ber of the Armed Forces, or was em-
ployed as a police officer, firefighter, 
or other safety or rescue personnel, and 
was present at the World Trade Center 
in New York City, New York, at the 
Pentagon in Virginia, or at the 
Shanksville, Pennsylvania site at the 
time of the terrorist-related aircraft 
crashes or in the immediate aftermath 
of these crashes; and 

(ii) The inclusion of the individual on 
an official list of the individuals who 
died in the terrorist attacks on Sep-
tember 11, 2001. 

(2) If the individual is not included on 
an official list of the individuals who 
died in the terrorist attacks on Sep-
tember 11, 2001, the borrower must pro-
vide— 

(i) The certification described in 
paragraph (c)(1)(i) of this section; 

(ii) An original or certified copy of 
the individual’s death certificate; and 

(iii) A certification from a physician 
or a medical examiner that the indi-
vidual died due to injuries suffered in 
the terrorist attacks on September 11, 
2001. 

(3) If the individual owed a FFEL 
Program Loan, a Direct Loan, or a Per-
kins Loan at the time of the terrorist 
attacks on September 11, 2001, docu-
mentation that the individual’s loans 
were discharged by the lender, the Sec-
retary, or the institution due to death 
may be substituted for the original or 
certified copy of a death certificate. 

(4) If the borrower is the spouse of an 
eligible public servant, and has been 
granted a discharge on a FFEL Pro-
gram Loan, a Direct Loan, or a Perkins 
Loan held by another institution, be-
cause the eligible public servant died 
due to injuries suffered in the terrorist 
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attacks on September 11, 2001, docu-
mentation of the discharge may be 
used as an alternative to the docu-
mentation required in paragraphs (c)(1) 
through (c)(3) of this section. 

(5) Under exceptional circumstances 
and on a case-by-case basis, the deter-
mination that an eligible public serv-
ant died due to injuries suffered in the 
terrorist attacks on September 11, 2001 
may be based on other reliable docu-
mentation approved by the chief finan-
cial officer of the institution. 

(d) Documentation that an eligible pub-
lic servant became permanently and to-
tally disabled due to injuries suffered in 
the terrorist attacks on September 11, 2001. 

(1) Documentation that an eligible 
public servant became permanently 
and totally disabled due to injuries suf-
fered in the terrorist attacks on Sep-
tember 11, 2001 must include— 

(i) A certification from an authorized 
official that the individual was a mem-
ber of the Armed Forces or was em-
ployed as a police officer, firefighter or 
other safety or rescue personnel, and 
was present at the World Trade Center 
in New York City, New York, at the 
Pentagon in Virginia, or at the 
Shanksville, Pennsylvania site at the 
time of the terrorist-related aircraft 
crashes or in the immediate aftermath 
of these crashes; 

(ii) Copies of contemporaneous med-
ical records created by or at the direc-
tion of a medical professional who pro-
vided medical care to the individual 
within 24 hours of the injury having 
been sustained or within 24 hours of the 
rescue; and 

(iii) A certification by a physician, 
who is a doctor of medicine or osteop-
athy and legally authorized to practice 
in a state, that the individual became 
permanently and totally disabled due 
to injuries suffered in the terrorist at-
tacks on September 11, 2001. 

(2) If the borrower is the spouse of an 
eligible public servant, and has been 
granted a discharge on a FFEL Loan, a 
Direct Loan, or a Perkins Loan held by 
another institution, because the eligi-
ble public servant became permanently 
and totally disabled due to injuries suf-
fered in the terrorist attacks on Sep-
tember 11, 2001, documentation of the 
discharge may be used as an alter-

native to the documentation required 
in paragraph (d)(1) of this section. 

(e) Additional information. (1) An in-
stitution may require the borrower to 
submit additional information that the 
institution deems necessary to deter-
mine the borrower’s eligibility for a 
discharge under this section. 

(2) To establish that the eligible pub-
lic servant was present at the World 
Trade Center in New York City, New 
York, at the Pentagon in Virginia, or 
at the Shanksville, Pennsylvania site, 
such additional information may in-
clude but is not limited to— 

(i) Records of employment; 
(ii) Contemporaneous records of a 

federal, state, city, or local govern-
ment agency; 

(iii) An affidavit or declaration of the 
eligible public servant’s employer; or 

(iv) A sworn statement (or an 
unsworn statement complying with 28 
U.S.C. 1746) regarding the presence of 
the eligible public servant at the site. 

(3) To establish that the disability of 
the eligible public servant is due to in-
juries suffered in the terrorist attacks 
on September 11, 2001, such additional 
information may include but is not 
limited to— 

(i) Contemporaneous medical records 
of hospitals, clinics, physicians, or 
other licensed medical personnel; 

(ii) Registries maintained by federal, 
state, or local governments; or 

(iii) Records of all continuing med-
ical treatment. 

(4) To establish the borrower’s rela-
tionship to the eligible public servant, 
such additional information may in-
clude but is not limited to— 

(i) Copies of relevant legal records in-
cluding court orders, letters of testa-
mentary or similar documentation; 

(ii) Copies of wills, trusts, or other 
testamentary documents; or 

(iii) Copies of approved joint FFEL or 
Federal Direct Consolidation loan ap-
plications. 

(f) Limitations on discharge. (1) Only 
Defense, NDSL, and Perkins Loans for 
which amounts were owed on Sep-
tember 11, 2001, are eligible for dis-
charge under this section. 

(2) Eligibility for a discharge under 
this section does not qualify a bor-
rower for a refund of any payments 
made on the borrower’s Defense, NDSL, 
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or Perkins Loans prior to the date the 
loan was discharged. 

(3) A determination by an institution 
that an eligible public servant became 
permanently and totally disabled due 
to injuries suffered in the terrorist at-
tacks on September 11, 2001 for pur-
poses of this section does not qualify 
the eligible public servant for a dis-
charge based on a total and permanent 
disability under § 674.61. 

(4) The spouse of an eligible public 
servant may not receive a discharge 
under this section if the eligible public 
servant has been identified as a partici-
pant or conspirator in the terrorist-re-
lated aircraft crashes on September 11, 
2001. 

[71 FR 78078, Dec. 28, 2006] 

APPENDIXES A–D TO PART 674 
[RESERVED] 

APPENDIX E TO PART 674—EXAMPLES FOR COMPUTING MAXIMUM PENALTY CHARGES 
(6 MONTHS UNPAID OVERDUE PAYMENTS) ON DIRECT LOANS MADE FOR PERIODS 
OF ENROLLMENT BEFORE JANUARY 1, 1986 

Monthly repayment schedule 

Installment due dates—Missed payments Separate 
monthly 

maximum 
penalty 
charges 

Jan. 2 Feb. 2 Mar. 2 Apr. 2 May 2 June 2 

1st Past due installment ....................... $1 ................ ................ ................ ................ ................ $1 
2nd Past due installment ...................... ................ $1+$2 ................ ................ ................ ................ 3 
3rd Past due installment ....................... ................ ................ $3+$2 ................ ................ ................ 5 
4th Past due installment ....................... ................ ................ ................ $5+$2 ................ ................ 7 
5th Past due installment ....................... ................ ................ ................ ................ $7+$2 ................ 9 
6th Past due installment ....................... ................ ................ ................ ................ ................ $9+$2 11 

Cumulative maximum sub-
totals .................................... 1 4 9 16 25 36 ....................

Bimonthly repayment schedule 

Installment due dates—Missed 
payments 

Separate bi-
monthly 

maximum 
penalty 
charges Jan. 2 Mar. 2 May 2 

1st Past due installment .................................................................................... $3 ................ ................ $3 
2nd Past due installment .................................................................................. ................ $3+$3 ................ 6 
3rd Past due installment ................................................................................... ................ ................ $6+$3 9 

Cumulative maximum subtotals .......................................................... 3 9 18 ....................

Quarterly repayment schedule 
Installment due dates—Missed payments Separate quarterly max-

imum penalty charges Jan. 2 Apr. 2 

1st Past due installment .................................... $6 ........................................ $6 
2nd Past due installment ................................... ........................................ $6+$6 12 

Cumulative maximum subtotals .......... 6 18 ........................................

NOTE. In the above table of examples, the Cumulative Maximum Subtotal line contains the maximum penalty charges that can 
be assessed on an NDSL borrower for any given installment that was missed on its due date. For example, if three borrowers, 
all on different repayment schedules, owed and missed their first installment payment on January 2 and all three made their next 
payment on April 10, the maximum penalty charges that could be assessed each individual borrower would be as follows: $16 to 
the monthly repayment schedule borrower; $9 to the bimonthly repayment schedule borrower; and $18 to the quarterly repay-
ment schedule borrower. 

[46 FR 5241, Jan. 19, 1981] 

PART 675—FEDERAL WORK-STUDY 
PROGRAMS 

NOTE: An asterisk (*) indicates provisions 
that are common to parts 674, 675, and 676. 
The use of asterisks will assure participating 

institutions that a provision of one regula-
tion is identical to the corresponding provi-
sions in the other two. 
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Subpart A—Federal Work-Study Program 

Sec. 
675.1 Purpose and identification of common 

provisions. 
675.2 Definitions. 
675.3–675.7 [Reserved] 
675.8 Program participation agreement. 
675.9 Student eligibility. 
675.10 Selection of students for FWS em-

ployment. 
675.11–675.15 [Reserved] 
675.16 Payments to students. 
675.17 [Reserved] 
675.18 Use of funds. 
675.19 Fiscal procedures and records. 
675.20 Eligible employers and general condi-

tions and limitation on employment. 
675.21 Institutional employment. 
675.22 Employment provided by a Federal, 

State, or local public agency, or a pri-
vate nonprofit organization. 

675.23 Employment provided by a private 
for-profit organization. 

675.24 Establishment of wage rate under 
FWS. 

675.25 Earnings applied to cost of attend-
ance. 

675.26 FWS Federal share limitations. 
675.27 Nature and source of institutional 

share. 

Subpart B—Job Location and 
Development Program 

675.31 Purpose. 
675.32 Program description. 
675.33 Allowable costs. 
675.34 Multi-Institutional job location and 

development programs. 
675.35 Agreement. 
675.36 Procedures and records. 
675.37 Termination and suspension. 

Subpart C—Work-Colleges Program 

675.41 Special definitions. 
675.42 Allocation and reallocation. 
675.43 Purpose. 
675.44 Program description. 
675.45 Allowable costs, Federal share, and 

institutional share. 
675.46 Unallowable costs. 
675.47 Multi-institutional work-colleges ar-

rangements. 
675.48 Agreement. 
675.49 Procedures and records. 
675.50 Termination and suspension. 

APPENDIX A TO PART 675 [RESERVED] 

AUTHORITY: 42 U.S.C. 2751–2756b, unless oth-
erwise noted. 

SOURCE: 52 FR 45770, Dec. 1, 1987, unless 
otherwise noted. 

Subpart A—Federal Work-Study 
Program 

§ 675.1 Purpose and identification of 
common provisions. 

(a) The Federal Work-Study (FWS) 
program provides part-time employ-
ment to students attending institu-
tions of higher education who need the 
earnings to help meet their costs of 
postsecondary education and encour-
ages students receiving FWS assistance 
to participate in community service 
activities. 

*(b) Provisions in these regulations 
that are common to all campus-based 
programs are identified with an aster-
isk. 

(Authority: 42 U.S.C. 2751–2756b) 

[52 FR 45770, Dec. 1, 1987, as amended at 59 
FR 61416, Nov. 30, 1994] 

§ 675.2 Definitions. 
(a) The definitions of the following 

terms used in this part are set forth in 
subpart A of the Student Assistance 
General Provisions, 34 CFR 668: 

Academic Competitiveness Grant (ACG) Pro-
gram 

Academic year 
Award year 
Clock hour 
Enrolled 
Expected family contribution (EFC) 
Federal Family Education Loan (FFEL) 
Federal Pell Grant Program 
Federal Perkins Loan Program 
Federal PLUS Program 
Federal SLS Program 
Federal Supplemental Educational Oppor-

tunity Grant (FSEOG) Program 
Full-time student 
HEA 
National Science and Mathematics Access to 

Retain Talent Grant (National SMART 
Grant) Program 

Secretary 

(b) The Secretary defines other terms 
used in this part as follows: 

Community services: Services which 
are identified by an institution of high-
er education, through formal or infor-
mal consultation with local nonprofit, 
governmental, and community-based 
organizations, as designed to improve 
the quality of life for community resi-
dents, particularly low-income individ-
uals, or to solve particular problems 
related to their needs. These services 
include— 
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(1) Such fields as health care, child 
care (including child care services pro-
vided on campus that are open and ac-
cessible to the community), literacy 
training, education (including tutorial 
services), welfare, social services, 
transportation, housing and neighbor-
hood improvement, public safety, 
crime prevention and control, recre-
ation, rural development, and commu-
nity improvement; 

(2) Work in service opportunities or 
youth corps as defined in section 101 of 
the National and Community Service 
Act of 1990, and service in the agencies, 
institutions and activities designated 
in section 124(a) of that Act; 

(3) Support services to students with 
disabilities, including students with 
disabilities who are enrolled at the in-
stitution; and 

(4) Activities in which a student 
serves as a mentor for such purposes 
as— 

(i) Tutoring; 
(ii) Supporting educational and rec-

reational activities; and 
(iii) Counseling, including career 

counseling. 
*Financial need: The difference be-

tween a student’s cost of attendance 
and his or her EFC. 

Graduate or professional student: A 
student who— 

(1) Is enrolled in a program or course 
above the baccalaureate level at an in-
stitution of higher education or is en-
rolled in a program leading to a first 
professional degree; 

(2) Has completed the equivalent of 
at least three years of full-time study 
at an institution of higher education, 
either prior to entrance into the pro-
gram or as part of the program itself; 
and 

(3) Is not receiving title IV aid as an 
undergraduate student for the same pe-
riod of enrollment. 

*Institution of higher education (insti-
tution). A public or private nonprofit 
institution of higher education, a pro-
prietary institution of higher edu-
cation, or a postsecondary vocational 
institution. 

*Need-based employment: Employment 
provided by an institution itself or by 
another entity to a student who has 
demonstrated to the institution or the 
entity (through standards or methods 

it establishes) a financial need for the 
earnings from that employment for the 
purpose of defraying educational costs 
of attendance for the award year for 
which the employment is provided. 

Nonprofit organization: An organiza-
tion owned and operated by one or 
more nonprofit corporations or associa-
tions where no part of the organiza-
tion’s net earnings benefits, or may 
lawfully benefit, any private share-
holder or entity. An organization may 
show that it is nonprofit by meeting 
the provisions of § 75.51 of the Edu-
cation Department General Adminis-
trative Regulations (EDGAR), 34 CFR 
75.51. 

(Authority: 20 U.S.C. 1141(c)) 

Student services: Services that are of-
fered to students that may include, but 
are not limited to, financial aid, li-
brary, peer guidance counseling, job 
placement, assisting an instructor with 
curriculum-related activities, security, 
and social, health, and tutorial serv-
ices. Student services do not have to be 
direct or involve personal interaction 
with students. For purposes of this def-
inition, facility maintenance, cleaning, 
purchasing, and public relations are 
never considered student services. 

Undergraduate student: A student en-
rolled at an institution of higher edu-
cation who is in an undergraduate 
course of study which usually does not 
exceed four academic years, or is en-
rolled in a four to five academic year 
program designed to lead to a first de-
gree. A student enrolled in a program 
of any other length is considered an 
undergraduate student for only the 
first four academic years of that pro-
gram. 

(Authority: 20 U.S.C. 1087aa–1087ii) 

[52 FR 45770, Dec. 1, 1987, as amended at 53 
FR 52581, Dec. 28, 1988; 57 FR 32356, July 21, 
1992; 57 FR 60707, Dec. 21, 1992; 59 FR 61416, 
61419–61420, Nov. 30, 1994; 60 FR 61815, Dec. 1, 
1995; 61 FR 60608, Nov. 29, 1996; 64 FR 58292, 
Oct. 28, 1999; 67 FR 67078, Nov. 1, 2002; 69 FR 
12276, Mar. 16, 2004; 71 FR 38003, July 3, 2006] 

§§ 675.3–675.7 [Reserved] 

§ 675.8 Program participation agree-
ment. 

To participate in the FWS program, 
an institution of higher education shall 
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enter into a participation agreement 
with the Secretary. The agreement 
provides that, among other things, the 
institution shall— 

(a) Use the funds it receives solely for 
the purposes specified in this part; 

(b) Administer the FWS program in 
accordance with the HEA, the provi-
sions of this part, and the Student As-
sistance General Provisions regula-
tions, 34 CFR part 668; 

(c) Make employment under the FWS 
program reasonably available, to the 
extent of available funds, to all eligible 
students; 

(d) Award FWS employment, to the 
maximum extent practicable, that will 
complement and reinforce each recipi-
ent’s educational program or career 
goals; 

(e) Assure that employment under 
this part may be used to support pro-
grams for supportive services to stu-
dents with disabilities; and 

(f) Inform all eligible students of the 
opportunity to perform community 
services and consult with local non-
profit, governmental, and community- 
based organizations to identify those 
opportunities. 

(Authority: 20 U.S.C. 1094, 42 U.S.C. 2753) 

[52 FR 45770, Dec. 1, 1987, as amended at 59 
FR 61416, 61419, Nov. 30, 1994; 64 FR 58292, Oct. 
28, 1999] 

§ 675.9 Student eligibility. 
A student at an institution of higher 

education is eligible to receive part- 
time employment under the FWS pro-
gram for an award year if the student— 

(a) Meets the relevant eligibility re-
quirements contained in 34 CFR 668.32; 

(b) Is enrolled or accepted for enroll-
ment as an undergraduate, graduate or 
professional student at the institution; 
and 

(c) Has financial need as determined 
in accordance with part F of title IV of 
the HEA. A member of a religious order 
(an order, community, society, agency, 
or organization) who is pursuing a 
course of study at an institution of 
higher education is considered to have 
no financial need if that religious 
order— 

(1) Has as its primary objective the 
promotion of ideals and beliefs regard-
ing a Supreme Being; 

(2) Requires its members to forego 
monetary or other support substan-
tially beyond the support it provides; 
and 

(3) Directs the member to pursue the 
course of study or provides subsistence 
support to its members. 

(Authority: 20 U.S.C. 1091; 42 U.S.C. 2752–2753) 

[52 FR 45770, Dec. 1, 1987, as amended at 59 
FR 61419, Nov. 30, 1994; 62 FR 50848, Sept. 26, 
1997] 

§ 675.10 Selection of students for FWS 
employment. 

(a) An institution shall make em-
ployment under FWS reasonably avail-
able, to the extent of available funds, 
to all eligible students. 

(b) An institution shall establish se-
lection procedures and those proce-
dures must be— 

(1) Uniformly applied; 
(2) In writing; and 
(3) Maintained in the institution’s 

files. 
(c) Part-time and independent students. 

If an institution’s allocation of FWS 
funds is directly or indirectly based in 
part on the financial need dem-
onstrated by students attending the in-
stitution as less-than-full-time or inde-
pendent students, a reasonable portion 
of the allocation must be offered to 
those students. 

(Approved by the Office of Management and 
Budget under control number 1845–0019) 

(Authority: 20 U.S.C. 1091, 42 U.S.C. 2752–2753) 

[52 FR 45770, Dec. 1, 1987, as amended at 53 
FR 49147, Dec. 6, 1988; 59 FR 61416, 61419, Nov. 
30, 1994; 64 FR 58292, Oct. 28, 1999] 

§§ 675.11–675.15 [Reserved] 

§ 675.16 Payments to students. 

(a)(1) An institution must pay a stu-
dent FWS compensation at least once a 
month. 

(2) Before an institution makes an 
initial disbursement of FWS compensa-
tion to a student for an award period, 
the institution must notify the student 
of the amount of funds the student is 
authorized to earn, and how and when 
the FWS compensation will be paid. 

(3) An institution must pay FWS 
compensation to a student by— 
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(i) Check or similar instrument that 
the student can cash on his or her own 
endorsement; 

(ii) Initiating an electronic funds 
transfer (EFT) to a bank account des-
ignated by the student after obtaining 
the authorization described in para-
graph (a)(4)(i) of this section; 

(iii) Crediting the student’s account 
at the institution after obtaining the 
authorization described in paragraph 
(a)(4)(i) of this section. The institution 
may only credit the student’s account 
at the institution to satisfy current 
award year charges for— 

(A) Tuition and fees; 
(B) Board, if the student contracts 

with the institution for board; 
(C) Room, if the student contracts 

with the institution for room; and 
(D) Other institutionally provided 

educationally related goods and serv-
ices; or 

(iv) Crediting the student’s account 
at the institution to satisfy minor 
prior award year authorized charges if 
these charges are less than $100 or if 
the payment of these charges does not, 
and will not, prevent the student from 
paying his or her current educational 
costs after obtaining the authorization 
described in paragraph (a)(4)(i) of this 
section. 

(4)(i) Except for the noncash con-
tributions allowed under paragraphs 
(b)(2) and (b)(3) of this section, an insti-
tution must obtain a separate written 
authorization from the student if the 
student is paid FWS compensation by— 

(A) Crediting the student’s account 
at the institution; or (B) Initiating an 
EFT to a bank account designated by 
the student. 

(ii) If an institution obtains a written 
authorization from the student, the in-
stitution may hold excess FWS funds 
under paragraph (a)(8) of this section. 

(iii) The institution must obtain and 
use the written authorization in ac-
cordance with the requirements of 
paragraphs (a)(5) and (a)(6) of this sec-
tion. 

(5) In obtaining the student’s written 
authorization described in paragraph 
(a)(4) of this section, an institution— 

(i) May not require or coerce the stu-
dent to provide that authorization; 

(ii) Must allow the student to cancel 
or modify that authorization at any 
time; and 

(iii) Must clearly explain to the stu-
dent how it will carry out that activ-
ity. 

(6)(i) If a student modifies the writ-
ten authorization described in para-
graph (a)(4) of this section, the modi-
fication takes effect on the date the in-
stitution receives the modification no-
tice. 

(ii) If a student cancels the written 
authorization described in paragraph 
(a)(4)(i)(A) of this section, the institu-
tion may use the FWS compensation to 
pay only those authorized charges in-
curred by the student before the insti-
tution received the notice. 

(7) If an institution pays a student 
FWS compensation by crediting the 
student’s account, and the result is a 
credit balance, the institution must 
pay the credit balance directly to the 
student as soon as possible but no later 
than 14 days after the balance occurred 
on the account. 

(8) Except if prohibited by the Sec-
retary under the reimbursement pay-
ment method, an institution may hold, 
on behalf of the student, FWS funds 
that would otherwise be paid directly 
to the student under paragraph (a)(7) of 
this section, if the institution obtains 
the authorization described in para-
graph (a)(4)(ii) of this section. If an in-
stitution holds excess FWS funds, the 
institution must— 

(i) Identify the amount of FWS funds 
the institution holds for each student 
in a subsidiary ledger account des-
ignated for that purpose; 

(ii) Maintain, at all times, cash in its 
bank account in an amount at least 
equal to the amount of FWS funds the 
institution holds for the student; and 

(iii) Pay any remaining balance by 
the end of the institution’s final FWS 
payroll period for an award period. 

(9) If a student cancels the written 
authorization as described in para-
graph (a)(4)(ii) of this section to hold 
excess FWS funds, the institution must 
pay those funds directly to the student 
as soon as possible but no later than 14 
days after the institution receives that 
cancellation notice. 

(10) Regardless of who employs the 
student, the institution is responsible 
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for ensuring that the student is paid 
for work performed. 

(11) A student’s FWS compensation is 
earned when the student performs the 
work. 

(12) An institution may pay a student 
after the student’s last day of attend-
ance for FWS compensation earned 
while he or she was in attendance at 
the institution. 

(b)(1) Except for the noncash con-
tributions allowed under paragraph 
(b)(2) or (b)(3) of this section, an insti-
tution must pay the student its share 
of his or her FWS compensation at the 
same time it pays the Federal share. 

(2) If an institution pays a student its 
FWS share for an award period in the 
form of tuition, fees, services, or equip-
ment, it must pay that share before the 
student’s final payroll period. 

(3) If an institution pays its FWS 
share in the form of prepaid tuition, 
fees, services, or equipment for a forth-
coming academic period, it must give 
the student a statement before the 
close of his or her final payroll period 
listing the amount of tuition, fees, 
services, or equipment earned. 

(c) A correspondence student must 
submit his or her first completed les-
son before receiving a payment. 

(d) The institution may not obtain a 
student’s power of attorney to author-
ize any disbursement of funds without 
prior approval from the Secretary. 

(Approved by the Office of Management and 
Budget under control number 1845–0019) 

(Authority: 20 U.S.C. 1091, 42 U.S.C. 2753) 

[52 FR 45770, Dec. 1, 1987, as amended at 53 
FR 49147, Dec. 6, 1988; 57 FR 32356, July 21, 
1992; 59 FR 61419, Nov. 30, 1994; 64 FR 58292, 
Oct. 28, 1999] 

§ 675.17 [Reserved] 

§ 675.18 Use of funds. 
(a) General. An institution may use 

its FWS allocation only for— 
(1) Paying the Federal share of FWS 

wages; 
(2) Paying administrative expenses as 

provided for in 34 CFR 673.7; 
(3) Meeting the cost of a Work-Col-

leges program under subpart C; 
(4) Meeting the cost of a Job Loca-

tion and Development program under 
subpart B; and 

(5) Transferring a portion of its FWS 
allocation to its FSEOG program as de-
scribed in paragraph (f) of this section. 

(b) Carry forward funds. (1) An insti-
tution may carry forward and expend 
in the next award year up to 10 percent 
of the sum of its initial and supple-
mental FWS allocations for the current 
award year. 

(2) Before an institution may spend 
its current year FWS allocation, it 
shall spend any funds carried forward 
from the previous year. 

(c) Carry back funds. An institution 
may carry back and expend in the pre-
vious award year up to 10 percent of 
the sum of its initial and supplemental 
FWS allocations for the current award 
year. The institution’s official alloca-
tion letter represents the Secretary’s 
approval to carry back funds. 

(d) The institution may use the funds 
carried forward or carried back under 
paragraphs (c) and (d) of this section, 
respectively, for activities described in 
paragraph (a) of this section. 

(e) Transfer funds to SEOG. (1) Begin-
ning with the 1993–94 award year, an in-
stitution may transfer up to 25 percent 
of the sum of its initial and supple-
mental FWS allocations for an award 
year to its FSEOG program. 

(2) An institution shall use trans-
ferred funds according to the require-
ments of the program to which they 
are transferred. 

(3) An institution shall report any 
transferred funds on the Fiscal Oper-
ations Report required under § 675.19(b). 

(f) Carry back funds for summer em-
ployment. An institution may carry 
back and expend in the previous award 
year any portion of its initial and sup-
plemental FWS allocations for the cur-
rent award year to pay student wages 
earned on or after May 1 of the pre-
vious award year but prior to the be-
ginning of the current award year. 

(g) Community service. (1) For the 
2000–2001 award year and subsequent 
award years, an institution must use at 
least seven percent of the sum of its 
initial and supplemental FWS alloca-
tions for an award year to compensate 
students employed in community serv-
ice activities. In meeting this commu-
nity service requirement, an institu-
tion must include at least one— 
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(i) Reading tutoring project that em-
ploys one or more FWS students as 
reading tutors for children who are pre-
school age or are in elementary school; 
or 

(ii) Family literacy project that em-
ploys one or more FWS students in 
family literacy activities. 

(2) The Secretary may waive the re-
quirements in paragraph (g)(1) of this 
section if the Secretary determines 
that an institution has demonstrated 
that enforcing the requirements in 
paragraph (g)(1) of this section would 
cause a hardship for students at the in-
stitution. 

(3) To the extent practicable, in pro-
viding reading tutors for children 
under paragraph (g)(1)(i), an institution 
must— 

(i) Give priority to the employment 
of students to tutor in reading in 
schools that are participating in a 
reading reform project that— 

(A) Is designed to train teachers how 
to teach reading on the basis of sci-
entifically-based research on reading; 
and 

(B) Is funded under the Elementary 
and Secondary Education Act of 1965; 
and 

(ii) Ensure that any student who is 
employed in a school participating in a 
reading reform project described in 
paragraph (g)(3)(i) of this section re-
ceives training from the employing 
school in the instructional practices 
used by the school. 

(h) Payment for time spent in training 
and travel. (1) For any award year, an 
institution may pay students for a rea-
sonable amount of time spent for train-
ing that is directly related to FWS em-
ployment. 

(2) Beginning with the 1999–2000 
award year, an institution may pay 
students for a reasonable amount of 
time spent for travel that is directly 
related to employment in community 
service activities (including tutoring in 
reading and family literacy activities). 

(Authority: 20 U.S.C. 1095, 1096; 42 U.S.C. 2753, 
2756, 2756b) 

[52 FR 45770, Dec. 1, 1987, as amended at 57 
FR 32356, July 21, 1992; 59 FR 61417, 61419, 
Nov. 30, 1994; 61 FR 60396, Nov. 27, 1996; 64 FR 
58293, Oct. 28, 1999] 

§ 675.19 Fiscal procedures and records. 
(a) Fiscal procedures. (1) In admin-

istering its FWS program, an institu-
tion shall establish and maintain an in-
ternal control system of checks and 
balances that insures that no office can 
both authorize payments and disburse 
funds to students. 

(2) If an institution uses a fiscal 
agent, that agent may perform only 
ministerial acts. 

(3) An institution shall maintain 
funds received under this part in ac-
cordance with the requirements in 
§ 668.163. 

(b) Records and reporting. (1) An insti-
tution must follow the record retention 
and examination provisions in this part 
and in 34 CFR 668.24. 

(2) The institution must also estab-
lish and maintain program and fiscal 
records that— 

(i) Include a certification by the stu-
dent’s supervisor, an official of the in-
stitution or off-campus agency, that 
each student has worked and earned 
the amount being paid. The certifi-
cation must include or be supported by, 
for students paid on an hourly basis, a 
time record showing the hours each 
student worked in clock time sequence, 
or the total hours worked per day; 

(ii) Include a payroll voucher con-
taining sufficient information to sup-
port all payroll disbursements; 

(iii) Include a noncash contribution 
record to document any payment of the 
institution’s share of the student’s 
earnings in the form of services and 
equipment (see § 675.27(a)); and 

(iv) Are reconciled at least monthly. 
(3) Each year an institution shall 

submit a Fiscal Operations Report plus 
other information the Secretary re-
quires. The institution shall insure 
that the information reported is accu-
rate and shall submit it on the form 
and at the time specified by the Sec-
retary. 

(Approved by the Office of Management and 
Budget under control number 1845–0535) 

(Authority: 42 U.S.C. 2753 and 20 U.S.C. 1094 
and 1232f) 

[52 FR 45770, Dec. 1, 1987, as amended at 53 
FR 30183, Aug. 10, 1988; 53 FR 49147, Dec. 6, 
1988; 59 FR 61419, Nov. 30, 1994; 59 FR 61722, 
Dec. 1, 1994; 60 FR 61815, Dec. 1, 1995; 61 FR 
60492, Nov. 27, 1996; 62 FR 50848, Sept. 26, 1997; 
65 FR 65676, Nov. 1, 2000] 
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§ 675.20 Eligible employers and gen-
eral conditions and limitation on 
employment. 

(a) Eligible FWS employers. A student 
may be employed under the FWS pro-
gram by— 

(1) The institution in which the stu-
dent is enrolled; 

(2) A Federal, State, or local public 
agency; 

(3) A private nonprofit organization; 
or 

(4) A private for-profit organization. 
(b) Agreement between institution and 

organization. (1) If an institution wishes 
to have its students employed under 
this part by a Federal, State or local 
public agency, or a private nonprofit or 
for-profit organization, it shall enter 
into a written agreement with that 
agency or organization. The agreement 
must set forth the FWS work condi-
tions. The agreement must indicate 
whether the institution or the agency 
or organization shall pay the students 
employed, except that the agreement 
between an institution and a for-profit 
organization must require the em-
ployer to pay the non-Federal share of 
the student earnings. 

(2) The institution may enter into an 
agreement with an agency or organiza-
tion that has professional direction and 
staff. 

(3) The institution is responsible for 
ensuring that— 

(i) Payment for work performed 
under each agreement is properly docu-
mented; and 

(ii) Each student’s work is properly 
supervised. 

(4) The agreement between the insti-
tution and the employing agency or 
nonprofit organization may require the 
employer to pay— 

(i) The non-Federal share of the stu-
dent earnings; and 

(ii) Required employer costs such as 
the employer’s share of social security 
or workers’ compensation. 

(c) FWS general employment conditions 
and limitation. (1) Regardless of the stu-
dent’s employer, the student’s work 
must be governed by employment con-
ditions, including pay, that are appro-
priate and reasonable in terms of— 

(i) Type of work; 
(ii) Geographical region; 
(iii) Employee proficiency; and 

(iv) Any applicable Federal, State, or 
local law. 

(2) FWS employment may not— 
(i) Impair existing service contracts; 
(ii) Displace employees; 
(iii) Fill jobs that are vacant because 

the employer’s regular employees are 
on strike; 

(iv) Involve the construction, oper-
ation, or maintenance of any part of a 
facility used or to be used for religious 
worship or sectarian instruction; or 

(v) Include employment for the U.S. 
Department of Education. 

(d) Academic credit and work-study. (1) 
A student may be employed under the 
FWS program and also receive aca-
demic credit for the work performed. 
Those jobs include, but are not limited 
to, work performed when the student 
is— 

(i) Enrolled in an internship; 
(ii) Enrolled in a practicum; or 
(iii) Employed in a research, teach-

ing, or other assistantship. 
(2) A student employed in an FWS job 

and receiving academic credit for that 
job may not be— 

(i) Paid less than he or she would be 
if no academic credit were received; 

(ii) Paid for receiving instruction in 
a classroom, laboratory, or other aca-
demic setting; and 

(iii) Paid unless the employer would 
normally pay the person for the same 
position. 

(Approved by the Office of Management and 
Budget under control number 1845–0019) 

(Authority: 42 U.S.C. 2753) 

[52 FR 45770, Dec. 1, 1987, as amended at 53 
FR 49147, Dec. 6, 1988; 59 FR 61419, Nov. 30, 
1994; 62 FR 50848, Sept. 26, 1997; 64 FR 58293, 
Oct. 28, 1999] 

§ 675.21 Institutional employment. 

(a) An institution, other than a pro-
prietary institution, may employ a stu-
dent to work for the institution itself, 
including those operations, such as 
food service, cleaning, maintenance, or 
security, for which the institution con-
tracts, if the contract specifies— 

(1) The number of students to be em-
ployed; and 

(2) That the institution selects the 
students to be employed and deter-
mines each student’s pay rate. 
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(b) A proprietary institution may 
employ a student to work for the insti-
tution, but only in jobs that— 

(1) Are in community services as de-
fined in § 675.2; or 

(2) Are on campus and that— 
(i) Involve the provision of student 

services as defined in § 675.2(b) that are 
directly related to the work-study stu-
dent’s training or education; 

(ii) To the maximum extent possible, 
complement and reinforce the edu-
cational program or vocational goals of 
the student; and 

(iii) Do not involve the solicitation of 
potential students to enroll at the pro-
prietary institution. 

(Authority: 42 U.S.C. 2753) 

[52 FR 45770, Dec. 1, 1987, as amended at 59 
FR 61417, Nov. 30, 1994; 67 FR 67078, Nov. 1, 
2002] 

§ 675.22 Employment provided by a 
Federal, State, or local public agen-
cy, or a private nonprofit organiza-
tion. 

(a) If a student is employed by a Fed-
eral, State, or local public agency, or a 
private nonprofit organization, the 
work that the student performs must 
be in the public interest. 

(b) FWS employment in the public inter-
est. The Secretary considers work in 
the public interest to be work per-
formed for the national or community 
welfare rather than work performed to 
benefit a particular interest or group. 
Work is not in the public interest if— 

(1) It primarily benefits the members 
of a limited membership organization 
such as a credit union, a fraternal or 
religious order, or a cooperative; 

(2) It is for an elected official who is 
not responsible for the regular admin-
istration of Federal, State, or local 
government; 

(3) It is work as a political aide for 
any elected official; 

(4) A student’s political support or 
party affiliation is taken into account 
in hiring him or her; 

(5) It involves any partisan or non-
partisan political activity or is associ-
ated with a faction in an election for 
public or party office; or 

(6) It involves lobbying on the Fed-
eral, State, or local level. 

(Authority: 42 U.S.C. 2753) 

[52 FR 45770, Dec. 1, 1987, as amended at 57 
FR 32356, July 21, 1992; 59 FR 61419, Nov. 30, 
1994] 

§ 675.23 Employment provided by a 
private for-profit organization. 

(a) An institution may use up to 25 
percent of its FWS allocation and re-
allocation for an award year to pay the 
compensation of FWS students em-
ployed by a private for-profit organiza-
tion. 

(b) If a student is employed by a pri-
vate, for-profit organization— 

(1) The work that the student per-
forms must be academically relevant 
to the student’s educational program, 
to the maximum extent practicable; 
and 

(2) The private for-profit organiza-
tion— 

(i) Must provide the non-Federal 
share of the student’s compensation; 
and 

(ii) May not use any FWS funds to 
pay an employee who would otherwise 
be employed by that organization. 

(Authority: 42 U.S.C. 2753) 

[52 FR 45770, Dec. 1, 1987, as amended at 57 
FR 32356, July 21, 1992; 59 FR 61419, Nov. 30, 
1994; 64 FR 58294, Oct. 28, 1999] 

§ 675.24 Establishment of wage rate 
under FWS. 

(a) Wage rates. (1) Except as provided 
in paragraph (a)(3) of this section, an 
institution shall compute FWS com-
pensation on an hourly wage basis for 
actual time on the job. An institution 
may not pay a student a salary, com-
mission, or fee. 

(2) An institution may not count 
fringe benefits as part of the wage rate. 

(3) An institution may pay a grad-
uate student it employs a salary or an 
hourly wage, in accordance with its 
usual practices. 

(b) Minimum wage rate. The minimum 
wage rate for a student employee under 
the FWS program is the minimum 
wage rate required under section 6(a) of 
the Fair Labor Standards Act of 1938. 

(Authority: 42 U.S.C. 2753) 

[52 FR 45770, Dec. 1, 1987, as amended at 59 
FR 61419, Nov. 30, 1994] 
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§ 675.25 Earnings applied to cost of at-
tendance. 

(a)(1) The institution shall determine 
the amount of earnings from a FWS job 
to be applied to a student’s cost of at-
tendance (attributed earnings) by sub-
tracting taxes and job related costs 
from the student’s gross earnings. 

(2) Job related costs are costs the 
student incurs because of his or her 
job. Examples are uniforms and trans-
portation to and from work. Room and 
board during a vacation period may 
also be considered a job related cost if 
they would not otherwise be incurred 
except for the FWS employment. 

(b) If a student is employed under 
FWS during a vacation or other period 
when he or she is not attending classes, 
the institution shall apply the attrib-
uted earnings (earnings minus taxes 
and job related costs) to the cost of at-
tendance for the next period of enroll-
ment. 

(Authority: 42 U.S.C. 2753) 

[52 FR 45770, Dec. 1, 1987, as amended at 59 
FR 61419, Nov. 30, 1994] 

§ 675.26 FWS Federal share limita-
tions. 

(a)(1) The Federal share of FWS com-
pensation paid to a student employed 
other than by a private for-profit orga-
nization, as described in § 675.23, may 
not exceed 75 percent unless the Sec-
retary approves a higher share under 
paragraph (a)(2) or (d) of this section. 

(2) The Federal share of the com-
pensation paid to a student may exceed 
75 percent, but may not exceed 90 per-
cent, if— 

(i) The student is employed at a pri-
vate nonprofit organization or a Fed-
eral, State, or local public agency 
that— 

(A) Is not a part of, and is not owned, 
operated, or controlled by, or under 
common ownership, operation, or con-
trol with, the institution; 

(B) Is selected by the institution on 
an individual case-by-case basis; 

(C) Would otherwise be unable to af-
ford the costs of this employment; and 

(ii) The number of students com-
pensated under paragraph (a)(2)(i) of 
this section is not more than 10 percent 
of the total number of students paid 

under the FWS Program at the institu-
tion. 

(3) The Federal share of the com-
pensation paid to a student employed 
by a private for-profit organization 
may not exceed 50 percent. 

(4) An institution may not use FWS 
funds to pay a student after he or she 
has, in addition to other estimated fi-
nancial assistance, earned $300 or more 
over his or her financial need. 

(b) The institution may not include 
the following when determining the 
Federal share: 

(1) Fringe benefits such as paid sick 
days, paid vacations, or paid holidays. 

(2) The employer’s share of social se-
curity, workers’ compensation, retire-
ment, or any other welfare or insur-
ance program that the employer must 
pay on account of the student em-
ployee. 

(c) If an institution receives more 
money under an employment agree-
ment from an off-campus employer 
than required employer costs, its not- 
Federal share, and any share of admin-
istrative costs that the employer 
agreed to pay, the excess funds must 
be— 

(1) Used to reduce the Federal share 
on a dollar-for-dollar basis; 

(2) Held in trust for off-campus stu-
dent employment next year; or 

(3) Refunded to the off-campus em-
ployer. 

(d) For each award year, the Sec-
retary authorizes a Federal share of 100 
percent of the compensation earned by 
a student under this part if— 

(1) The work performed by the stu-
dent is for the institution itself, for a 
Federal, State, or local public agency, 
or for a private nonprofit organization; 
and 

(2)(i) The institution in which the 
student is enrolled— 

(A) Is designated as an eligible insti-
tution under— 

(1) The Developing Hispanic-Serving 
Institutions Program (34 CFR part 606); 

(2) The Strengthening Institutions 
Program, American Indian Tribally 
Controlled Colleges and Universities 
Program, or Alaska Native and Native 
Hawaiian-Serving Institutions Pro-
gram (34 CFR part 607); 
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(3) The Strengthening Historically 
Black Colleges and Universities Pro-
gram (34 CFR part 608); or 

(4) The Strengthening Historically 
Black Graduate Institutions Program 
(34 CFR part 609); and 

(B) Requests that increased Federal 
share as part of its regular FWS fund-
ing application for that year; 

(ii) The student is employed as a 
reading tutor for preschool age chil-
dren or children who are in elementary 
school; 

(iii) The student is performing family 
literacy activities in a family literacy 
project that provides services to fami-
lies with preschool age children or chil-
dren who are in elementary school; or 

(iv) The student is employed as a 
mathematics tutor for children who 
are in elementary school through the 
ninth grade. 

(Authority: 20 U.S.C. 1068d and 1103d; 42 
U.S.C. 2753) 

[52 FR 45770, Dec. 1, 1987, as amended at 59 
FR 61417, 61419, Nov. 30, 1994; 61 FR 60396, 
Nov. 27, 1996; 62 FR 63439, Nov. 28, 1997; 63 FR 
52855, Oct. 1, 1998; 64 FR 58294, Oct. 28, 1999; 66 
FR 34039, June 26, 2001; 71 FR 45698, Aug. 9, 
2006] 

§ 675.27 Nature and source of institu-
tional share. 

(a)(1) An institution may use any re-
source available to it, except funds al-
located under the FWS program, to pay 
the institutional share of FWS com-
pensation to its students. The institu-
tional share may be paid in the form of 
services and equipment, e.g., tuition, 
room, board, and books. 

(2) The institution shall document all 
amounts claimed as non-cash contribu-
tions. 

(3) Non-cash compensation may not 
include forgiveness of a charge assessed 
solely because of a student’s employ-
ment under the FWS program. 

(b) An institution may not solicit or 
accept fees, commission, contributions, 
or gifts as a condition for FWS employ-
ment, nor permit any organization 

with which it has an employment 
agreement to do so. 

(Approved by the Office of Management and 
Budget under control number 1840–0535) 

(Authority: 42 U.S.C. 2754) 

[52 FR 45770, Dec. 1, 1987, as amended at 53 
FR 49147, Dec. 6, 1988; 59 FR 61419, Nov. 30, 
1994; 62 FR 50848, Sept. 26, 1997] 

Subpart B—Job Location and 
Development Program 

§ 675.31 Purpose. 
The purpose of the Job Location and 

Development program is to expand off- 
campus job opportunities for students 
who are enrolled in eligible institu-
tions of higher education and want 
jobs, regardless of their financial need, 
and to encourage students to partici-
pate in community service activities. 

(Authority: 42 U.S.C. 2756) 

[59 FR 61417, Nov. 30, 1994] 

§ 675.32 Program description. 
An institution may expend up to the 

lesser of $50,000 or 10 percent of its 
FWS allocation and reallocation for an 
award year to establish or expand a 
program under which the institution, 
separately or in combination with 
other eligible institutions, locates and 
develops jobs, including community 
service jobs, for currently enrolled stu-
dents. 

(Authority: 42 U.S.C. 2756) 

[59 FR 61417, Nov. 30, 1994] 

§ 675.33 Allowable costs. 
(a)(1) Allowable and unallowable costs. 

Except as provided in paragraph (a)(2) 
of this section, costs reasonably re-
lated to carrying out the programs de-
scribed in § 675.32 are allowable. 

(2) Costs related to the purchase, con-
struction, or alteration of physical fa-
cilities or indirect administrative costs 
are not allowable. 

(b) Federal share of allowable costs. An 
institution may use FWS funds, as pro-
vided in § 675.32, to pay up to 80 percent 
of allowable costs. 

(c) Institutional share of allowable 
costs. An institution’s share of allow-
able costs may be in cash or in the 
form of services. The institution shall 
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keep records documenting the amount 
and source of its share. 

(Authority: 42 U.S.C. 2756) 

[52 FR 45770, Dec. 1, 1987, as amended at 59 
FR 61419, Nov. 30, 1994] 

§ 675.34 Multi-Institutional job loca-
tion and development programs. 

(a) An institution participating in 
the FWS program may enter into a 
written agreement to establish and op-
erate job location programs for its stu-
dents with other participating institu-
tions. 

(b) The agreement described in para-
graph (a) of this section must— 

(1) Designate the administrator of 
the program; and 

(2) Specify the terms, conditions, and 
performance standards of the program. 

(c) Each institution shall retain re-
sponsibility for the proper disburse-
ment of the Federal funds it contrib-
utes under an agreement with other el-
igible institutions. 

(Approved by the Office of Management and 
Budget under control number 1840–0535) 

(Authority: 42 U.S.C. 2756) 

[52 FR 45770, Dec. 1, 1987, as amended at 53 
FR 49147, Dec. 6, 1988; 59 FR 61417, Nov. 30, 
1994] 

§ 675.35 Agreement. 
(a) A FWS participating institution, 

to establish or expand these programs, 
shall enter into an agreement with the 
Secretary. 

(b) The agreement must provide— 
(1) That the institution will admin-

ister the programs in accordance with 
the HEA and the provisions of this 
part; 

(2) That the institution will submit 
to the Secretary an annual report on 
the use of the funds and an evaluation 
of the effectiveness of the programs in 
benefiting the institution’s students; 
and 

(3) Satisfactory assurances that— 
(i) The institution will not use pro-

gram funds to locate and develop jobs 
at an eligible institution; 

(ii) The institution will use program 
funds to locate and develop jobs for 
students during and between periods of 
attendance at the institution, not upon 
graduation; 

(iii) The program will not displace 
employees or impair existing service 
contracts; 

(iv) Program funds can realistically 
be expected to generate total student 
wages exceeding the total amount of 
the Federal funds spent under this sub-
part; and 

(v) If the institution uses Federal 
funds to contract with another institu-
tion, suitable performance standards 
will be part of that contract. 

(Approved by the Office of Management and 
Budget under control number 1840–0535) 

(Authority: 42 U.S.C. 2756) 

[52 FR 45770, Dec. 1, 1987, as amended at 53 
FR 49147, Dec. 6, 1988; 59 FR 61417, 61419, Nov. 
30, 1994] 

§ 675.36 Procedures and records. 
Procedures and records concerning 

the administration of a JLD project es-
tablished and operated under this sub-
part are governed by applicable provi-
sions of § 675.19. 

(Authority: 42 U.S.C. 2756a) 

§ 675.37 Termination and suspension. 
(a) If the Secretary terminates or 

suspends an institution’s eligibility to 
participate in the FWS program, the 
action also applies to the institution’s 
job location and development pro-
grams. 

(b) The Secretary pays an institu-
tion’s financial obligations incurred 
and allowable before the termination 
but not incurred— 

(1) During a suspension; or 
(2) In anticipation of a suspension. 
(c) However, the institution must 

cancel as many outstanding obliga-
tions as possible. 

(Authority: 42 U.S.C. 2756a) 

[52 FR 45770, Dec. 1, 1987, as amended at 59 
FR 61419, Nov. 30, 1994] 

Subpart C—Work-Colleges 
Program 

SOURCE: 59 FR 61418, Nov. 30, 1994, unless 
otherwise noted. 

§ 675.41 Special definitions. 
The following definitions apply to 

this subpart: 
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(a) Work-college: The term ‘‘work-col-
lege’’ means an eligible institution 
that— 

(1) Is a public or private nonprofit in-
stitution with a commitment to com-
munity service; 

(2) Has operated a comprehensive 
work-learning program for at least two 
years; 

(3) Requires— 
(i) All resident students who reside 

on campus to participate in a com-
prehensive work-learning program; and 

(ii) The provision of services as an in-
tegral part of the institution’s edu-
cational program and as part of the in-
stitution’s educational philosophy; and 

(4) Provides students participating in 
the comprehensive work-learning pro-
gram with the opportunity to con-
tribute to their education and to the 
welfare of the community as a whole. 

(b) Comprehensive student work-learn-
ing program: A student work/service 
program that— 

(1) Is an integral and stated part of 
the institution’s educational philos-
ophy and program; 

(2) Requires participation of all resi-
dent students for enrollment, partici-
pation, and graduation; 

(3) Includes learning objectives, eval-
uation, and a record of work perform-
ance as part of the student’s college 
record; 

(4) Provides programmatic leadership 
by college personnel at levels com-
parable to traditional academic pro-
grams; 

(5) Recognizes the educational role of 
work-learning supervisors; and 

(6) Includes consequences for non-
performance or failure in the work- 
learning program similar to the con-
sequences for failure in the regular 
academic program. 

(Authority: 42 U.S.C. 2756b) 

§ 675.42 Allocation and reallocation. 

The Secretary allocates and reallo-
cates funds based on each institution’s 
approved request for Federal funds for 
the Work-Colleges program as a per-
cent of the total of such approved re-
quests for all applicant institutions. 

(Authority: 42 U.S.C. 2756b) 

§ 675.43 Purpose. 

The purpose of the Work-Colleges 
program is to recognize, encourage, 
and promote the use of comprehensive 
work-learning programs as a valuable 
educational approach when it is an in-
tegral part of the institution’s edu-
cational program and a part of a finan-
cial plan that decreases reliance on 
grants and loans and to encourage stu-
dents to participate in community 
service activities. 

(Authority: 42 U.S.C. 2756b) 

§ 675.44 Program description. 

(a) An institution that satisfies the 
definition of ‘‘work-college’’ in 
§ 675.41(a) and wishes to participate in 
the Work-Colleges program must apply 
to the Secretary at the time and in the 
manner prescribed by the Secretary. 

(b) An institution may expend funds 
separately, or in combination with 
other eligible institutions, to provide 
work-learning opportunities for cur-
rently enrolled students. 

(c) For any given award year, Federal 
funds allocated and reallocated for that 
award year under sections 442 and 462 
of the HEA may be transferred for the 
purpose of carrying out the Work-Col-
leges program to provide flexibility in 
strengthening the self-help-through- 
work element in financial aid pack-
aging. 

(Authority: 42 U.S.C. 2756b) 

§ 675.45 Allowable costs, Federal 
share, and institutional share. 

(a) Allowable costs. An institution 
participating in the Work-Colleges pro-
gram may use its allocated and reallo-
cated program funds to carry out the 
following activities: 

(1) Support the educational costs of 
qualified students through self-help 
payments or credits provided under the 
work-learning program within the lim-
its of part F of title IV of the HEA. 

(2) Promote the work-learning-serv-
ice experience as a tool of postsec-
ondary education, financial self-help, 
and community service-learning oppor-
tunities. 

(3) Carry out activities in sections 443 
or 446 of the HEA. 
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(4) Administer, develop, and assess 
comprehensive work-learning programs 
including— 

(i) Community-based work-learning 
alternatives that expand opportunities 
for community service and career-re-
lated work; and 

(ii) Alternatives that develop sound 
citizenship, encourage student persist-
ence, and make optimum use of assist-
ance under the Work-Colleges program 
in education and student development. 

(5) Coordinate and carry out joint 
projects and activities to promote 
work service learning. 

(6) Carry out a comprehensive, longi-
tudinal study of student academic 
progress and academic and career out-
comes, relative to student self-suffi-
ciency in financing their higher edu-
cation, repayment of student loans, 
continued community service, kind and 
quality of service performed, and ca-
reer choice and community service se-
lected after graduation. 

(b) Federal share of allowable costs. An 
institution, in addition to the funds al-
located and reallocated for this pro-
gram, may use transferred funds pro-
vided under its Federal Perkins Loan 
or its FWS program to pay allowable 
costs. 

(c) Institutional share of allowable 
costs. An institution must match Fed-
eral funds made available for this pro-
gram on a dollar-for-dollar basis from 
non-Federal sources. The institution 
shall keep records documenting the 
amount and source of its share. 

(Authority: 42 U.S.C. 2756b) 

[59 FR 61418, Nov. 30, 1994, as amended at 64 
FR 58294, Oct. 28, 1999] 

§ 675.46 Unallowable costs. 

An institution participating in the 
Work-Colleges program may not use its 
allocated and reallocated program 
funds and transferred funds provided 
under its Federal Perkins Loan or its 
FWS program to pay costs related to 
the purchase, construction, or alter-
ation of physical facilities or indirect 
administrative costs. 

(Authority: 42 U.S.C. 2756b) 

§ 675.47 Multi-institutional work-col-
leges arrangements. 

(a) An institution participating in 
the Work-Colleges program may enter 
into a written agreement with another 
participating institution to promote 
the work-learning-service experience. 

(b) The agreement described in para-
graph (a) of this section must— 

(1) Designate the administrator of 
the program; and 

(2) Specify the terms, conditions, and 
performance standards of the program. 

(c) Each institution shall retain re-
sponsibility for the proper disburse-
ment of the Federal funds it contrib-
utes under an agreement with other el-
igible institutions. 

(Approved by the Office of Management and 
Budget under control number 1840–0535) 

(Authority: 42 U.S.C. 2756b) 

§ 675.48 Agreement. 
To participate in the Work-Colleges 

program, an institution shall enter 
into an agreement with the Secretary. 
The agreement provides that, among 
other things, the institution shall— 

(a) Assure that it will comply with 
all the appropriate provisions of the 
HEA and the appropriate provisions of 
the regulations; 

(b) Assure that it satisfies the defini-
tion of ‘‘work-college’’ in § 675.41(a); 

(c) Assure that it will match the Fed-
eral funds according to the require-
ments in § 675.45(c); and 

(d) Assure that it will use funds only 
to carry out the activities in § 675.45(a). 

(Approved by the Office of Management and 
Budget under control number 1840–0535) 

(Authority: 42 U.S.C. 2756b) 

§ 675.49 Procedures and records. 
In administering a Work-Colleges 

program under this subpart, an institu-
tion shall comply with the applicable 
provisions of 34 CFR part 673 and this 
part 675. 

(Authority: 42 U.S.C. 2756b) 

[59 FR 61418, Nov. 30, 1994, as amended at 61 
FR 60396, Nov. 27, 1996] 

§ 675.50 Termination and suspension. 
Procedures for termination and sus-

pension under this subpart are gov-
erned by applicable provisions found in 
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34 CFR part 668, subpart G of the Stu-
dent Assistance General Provisions 
regulations. 

(Authority: 42 U.S.C. 2756b) 

APPENDIX A TO PART 675 [RESERVED] 

PART 676—FEDERAL SUPPLEMENTAL 
EDUCATIONAL OPPORTUNITY 
GRANT PROGRAM 

NOTE: An asterisk (*) indicates provisions 
that are common to parts 674, 675, and 676. 
The use of asterisks will assure participating 
institutions that a provision of one regula-
tion is identical to the corresponding provi-
sions in the other two. 
Sec. 
676.1 Purpose and identification of common 

provisions. 
676.2 Definitions. 
676.3–676.7 [Reserved] 
676.8 Program participation agreement. 
676.9 Student eligibility. 
676.10 Selection of students for FSEOG 

awards. 
676.11–676.15 [Reserved] 
676.16 Payment of an FSEOG. 
676.17 [Reserved] 
676.18 Use of funds. 
676.19 Fiscal procedures and records. 
676.20 Minimum and maximum FSEOG 

awards. 
676.21 FSEOG Federal share limitations. 

AUTHORITY: 20 U.S.C. 1070b—1070b–3, unless 
otherwise noted. 

SOURCE: 52 FR 45778, Dec. 1, 1987, unless 
otherwise noted. 

§ 676.1 Purpose and identification of 
common provisions. 

(a) The Federal Supplemental Edu-
cational Opportunity Grant (FSEOG) 
Program awards grants to financially 
needy students attending institutions 
of higher education to help them pay 
their educational costs. 

*(b) Provisions in these regulations 
that are common to all campus-based 
programs are identified with an aster-
isk. 

(Authority: 20 U.S.C. 1070b) 

[52 FR 45778, Dec. 1, 1987, as amended at 59 
FR 61420, Nov. 30, 1994] 

§ 676.2 Definitions. 
(a) The definitions of the following 

terms used in this part are set forth in 
subpart A of the Student Assistance 
General Provisions, 34 CFR part 668: 

Academic Competitiveness Grant (ACG) Pro-
gram 

Academic year 
Award year 
Clock hour 
Enrolled 
Expected family contribution (EFC) 
Federal Family Education Loan (FFEL) 
Federal Pell Grant Program 
Federal Perkins Loan Program 
Federal PLUS Program 
Federal SLS Program 
Federal Work-Study (FWS) Program 
Full-time student 
HEA 
National Science and Mathematics Access to 

Retain Talent Grant (National SMART 
Grant) Program 

Payment period 
Secretary 

(b) The Secretary defines other terms 
used in this part as follows: 

*Financial need: The difference be-
tween a student’s cost of attendance 
and his or her EFC. 

*Institution of higher education (insti-
tution): A public or private nonprofit 
institution of higher education, a pro-
prietary institution of higher edu-
cation, or a postsecondary vocational 
institution. 

*Need-based employment: Employment 
provided by an institution itself or by 
another entity to a student who has 
demonstrated to the institution or the 
entity (through standards or methods 
it establishes) a financial need for the 
earnings from that employment for the 
purpose of defraying educational costs 
of attendance for the award year for 
which the employment is provided. 

Undergraduate student: A student en-
rolled in an undergraduate course of 
study at an institution of higher edu-
cation who— 

(1) Has not earned a baccalaureate or 
first professional degree; and 

(2) Is in an undergraduate course of 
study which usually does not exceed 4 
academic years, or is enrolled in a 4 to 
5 academic year program designed to 
lead to a first degree. A student en-
rolled in a program of any other length 
is considered an undergraduate student 
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for only the first 4 academic years of 
that program. 

(Authority: 20 U.S.C. 1087aa–1087ii) 

[52 FR 45778, Dec. 1, 1987, as amended at 53 
FR 52582, Dec. 28, 1988; 57 FR 32357, July 21, 
1992; 59 FR 61421, Nov. 30, 1994; 60 FR 61815, 
Dec. 1, 1995; 61 FR 60608, Nov. 29, 1996; 69 FR 
12276, Mar. 16, 2004; 71 FR 38003, July 3, 2006] 

§§ 676.3–676.7 [Reserved] 

§ 676.8 Program participation agree-
ment. 

To participate in the FSEOG pro-
gram, an institution shall enter into a 
participation agreement with the Sec-
retary. The participation agreement 
provides, among other things, that the 
institution shall— 

(a) Use the funds it receives solely for 
the purposes specified in this part; and 

(b) Administer the FSEOG program 
in accordance with the HEA, the provi-
sions of this part, and the Student As-
sistance General Provisions regula-
tions, 34 CFR part 668. 

(Authority: 20 U.S.C. 1070b et seq., and 1094) 

[52 FR 45778, Dec. 1, 1987, as amended at 59 
FR 61421, Nov. 30, 1994] 

§ 676.9 Student eligibility. 

A student at an institution of higher 
education is eligible to receive an 
FSEOG for an award year if the stu-
dent— 

(a) Meets the relevant eligibility re-
quirements contained in 34 CFR 668.32; 

(b) Is enrolled or accepted for enroll-
ment as an undergraduate student at 
the institution; and 

(c) Has financial need as determined 
in accordance with part F of title IV of 
the HEA. A member of a religious order 
(an order, community, society, agency, 
or organization) who is pursuing a 
course of study at an institution of 
higher education is considered to have 
no financial need if that religious 
order— 

(1) Has as its primary objective the 
promotion of ideals and beliefs regard-
ing a Supreme Being; 

(2) Requires its members to forego 
monetary or other support substan-
tially beyond the support it provides; 
and 

(3) Directs the member to pursue the 
course of study or provides subsistence 
support to its members. 

(Authority: 20 U.S.C. 1070b–1, 1070b–2 and 
1091) 

[52 FR 45778, Dec. 1, 1987, as amended at 59 
FR 61421, Nov. 30, 1994; 62 FR 50848, Sept. 26, 
1997] 

§ 676.10 Selection of students for 
FSEOG awards. 

(a)(1) In selecting among eligible stu-
dents for FSEOG awards in each award 
year, an institution shall select those 
students with the lowest expected fam-
ily contributions who will also receive 
Federal Pell Grants in that year. 

(2) If the institution has FSEOG 
funds remaining after giving FSEOG 
awards to all the Federal Pell Grant re-
cipients at the institution, the institu-
tion shall award the remaining FSEOG 
funds to those eligible students with 
the lowest expected family contribu-
tions who will not receive Federal Pell 
Grants. 

(b) Part-time and independent students. 
If an institution’s allocation of FSEOG 
funds is directly or indirectly based in 
part on the financial need dem-
onstrated by students attending the in-
stitution as less-than-full-time or inde-
pendent students, a reasonable portion 
of the allocation must be offered to 
those students. 

(Authority: 20 U.S.C. 1070b–2) 

[52 FR 45778, Dec. 1, 1987, as amended at 59 
FR 61420, 61421, Nov. 30, 1994; 64 FR 58294, Oct. 
28, 1999] 

§§ 676.11–676.15 [Reserved] 

§ 676.16 Payment of an FSEOG. 

(a)(1) Except as provided in para-
graphs (b) and (e) of this section, an in-
stitution shall pay in each payment pe-
riod a portion of an FSEOG awarded 
for a full academic year. 

(2) The institution shall determine 
the amount paid each payment period 
by the following fraction: 

FSEOG 

———— 

N 

where: 
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FSEOG=the total FSEOG awarded for an 
academic year and N=the number of pay-
ment periods that the institution expects 
the student will attend in that year. 

(3) An institution may pay the stu-
dent, within each payment period, at 
such times and in such amounts as it 
determines best meets the student’s 
needs. 

(b) If a student incurs uneven cost or 
estimated financial assistance amounts 
during an academic year and needs ad-
ditional funds in a particular payment 
period, the institution may pay FSEOG 
funds to the student for those uneven 
costs. 

(c) An institution shall disburse 
funds to a student or the student’s ac-
count in accordance with the provi-
sions in § 668.164. 

(d)(1) The institution shall return to 
the FSEOG account any funds paid to a 
student who, before the first day of 
classes— 

(i) Officially or unofficially with-
draws; or 

(ii) Is expelled. 
(2) A student who does not begin 

class attendance is deemed to have 
withdrawn. 

(e) Only one payment is necessary if 
the total amount the institution 
awards a student for an academic year 
under the FSEOG program is less than 
$501. 

(f) A correspondence student shall 
submit his or her first completed les-
son before receiving an FSEOG pay-
ment. 

(Approved by the Office of Management and 
Budget under control number 1840–0535) 

(Authority: 20 U.S.C. 1070b. 1091) 

[52 FR 45778, Dec. 1, 1987, as amended at 53 
FR 49147, Dec. 6, 1988; 57 FR 32357, July 21, 
1992; 59 FR 61420, 61421, Nov. 30, 1994; 59 FR 
61722, Dec. 1, 1994; 61 FR 60396, Nov. 27, 1996; 
61 FR 60608, Nov. 29, 1996; 71 FR 45698, Aug. 9, 
2006] 

§ 676.17 [Reserved] 

§ 676.18 Use of funds. 
(a) General. An institution may use 

its FSEOG allocation and reallocation 
only for— 

(1) Making grants to eligible stu-
dents; and 

(2) Paying administrative expenses as 
provided for in 34 CFR 673.7. 

(b) Transfer back of funds to FWS. An 
institution shall transfer back to the 
FWS program any funds unexpended at 
the end of the award year that it trans-
ferred to the FSEOG program from the 
FWS program. 

(c) Carry forward funds. (1) An insti-
tution may carry forward and expend 
in the next award year up to 10 percent 
of the sum of its initial and supple-
mental FSEOG allocations for the cur-
rent award year. 

(2) Before an institution may spend 
its current year FSEOG allocation, it 
must spend any funds carried forward 
from the previous year. 

(d) Carry back funds. An institution 
may carry back and expend in the pre-
vious award year up to 10 percent of 
the sum of its initial and supplemental 
FSEOG allocations for the current 
award year. The institution’s official 
allocation letter represents the Sec-
retary’s approval to carry back funds. 

(e) Use of funds carried forward and 
carried back. An institution may use 
the funds carried forward or carried 
back under paragraphs (c) and (d) of 
this section, respectively, for activities 
described in paragraph (a) of this sec-
tion. 

(f) Carry back funds for summer FSEOG 
awards. An institution may carry back 
and expend in the previous award year 
any portion of its initial and supple-
mental FSEOG allocations for the cur-
rent award year to make awards to eli-
gible students for payment periods that 
begin on or after May 1 of the previous 
award year but end prior to the begin-
ning of the current award year. 

(Authority: 20 U.S.C. 1070b et seq., 1095 and 
1096) 

[52 FR 45778, Dec. 1, 1987, as amended at 57 
FR 32357, July 21, 1992; 59 FR 61420, 61421, 
Nov. 30, 1994; 61 FR 60396, Nov. 27, 1996; 64 FR 
58294, Oct. 28, 1999] 

§ 676.19 Fiscal procedures and records. 

(a) Fiscal Procedures. (1) In admin-
istering its FSEOG program, an insti-
tution shall establish and maintain an 
internal control system of checks and 
balances that insures that no office can 
both authorize payments and disburse 
funds to students. 
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(2) An institution shall maintain 
funds received under this part in ac-
cordance with the requirements in 
§ 668.163. 

(b) Records and reporting. (1) An insti-
tution shall follow the record retention 
and examination provisions in this part 
and in 34 CFR 668.24. 

(2) An institution shall establish and 
maintain program and fiscal records 
that are reconciled at least monthly. 

(3) Each year an institution shall 
submit a Fiscal Operations Report plus 
other information the Secretary re-
quires. The institution shall insure 
that the information reported is accu-
rate and shall submit it on the form 
and at the time specified by the Sec-
retary. 

(Approved by the Office of Management and 
Budget under control number 1840–0535) 

(Authority: 20 U.S.C. 1070b, 1094, and 1232f) 

[52 FR 45778, Dec. 1, 1987, as amended at 53 
FR 49147, Dec. 6, 1988; 59 FR 61421, Nov. 30, 
1994; 59 FR 61722, Dec. 1, 1994; 60 FR 61815, 
Dec. 1, 1995; 61 FR 60493, Nov. 27, 1996; 62 FR 
50848, Sept. 26, 1997] 

§ 676.20 Minimum and maximum 
FSEOG awards. 

(a) An institution may award an 
FSEOG for an academic year in an 
amount it determines a student needs 
to continue his or her studies. How-
ever, except as provided in paragraph 
(c) of this section, an FSEOG may not 
be awarded for a full academic year 
that is— 

(1) Less than $100; or 
(2) More than $4,000. 
(b) For a student enrolled for less 

than a full academic year, the min-
imum allowable FSEOG may be pro-
portionately reduced. 

(c) The maximum amount of the 
FSEOG may be increased from $4,000 to 
as much as $4,400 for a student partici-
pating in a program of study abroad 
that is approved for credit by the home 
institution, if reasonable costs for the 
study abroad program exceed the cost 
of attendance at the home institution. 

(Authority: 20 U.S.C. 1070, 1070b–1) 

[52 FR 45778, Dec. 1, 1987, as amended at 59 
FR 61421, Nov. 30, 1994] 

§ 676.21 FSEOG Federal share limita-
tions. 

(a) Except as provided in paragraph 
(b) of this section, for the 1993–94 award 
year and subsequent award years, the 
Federal share of the FSEOG awards 
made by an institution may not exceed 
75 percent of the amount of FSEOG 
awards made by that institution. 

(b) The Secretary authorizes, for 
each award year, a Federal share of 100 
percent of the FSEOGs awarded to stu-
dents by an institution that— 

(1) Is designated as an eligible insti-
tution under— 

(i) The Developing Hispanic-Serving 
Institutions Program (34 CFR part 606); 

(ii) The Strengthening Institutions 
Program, American Indian Tribally 
Controlled Colleges and Universities 
Program, or Alaska Native and Native 
Hawaiian-Serving Institutions Pro-
gram (34 CFR part 607); or 

(iii) The Strengthening Historically 
Black Colleges and Universities Pro-
gram (34 CFR part 608); and 

(2) Requests that increased Federal 
share as part of its regular SEOG fund-
ing application for that year. 

(c) The non-Federal share of SEOG 
awards must be made from the institu-
tion’s own resources, which include for 
this purpose— 

(1) Institutional grants and scholar-
ships; 

(2) Tuition or fee waivers; 
(3) State scholarships; and 
(4) Foundation or other charitable or-

ganization funds. 

(Authority: 20 U.S.C. 1068d, 1103d, and 1070b– 
2) 

[52 FR 45778, Dec. 1, 1987, as amended at 59 
FR 61421, Nov. 30, 1994; 66 FR 34039, June 26, 
2001] 

PART 682—FEDERAL FAMILY EDU-
CATION LOAN (FFEL) PROGRAM 

Subpart A—Purpose and Scope 

Sec. 
682.100 The Federal Family Education Loan 

programs. 
682.101 Participation in the FFEL pro-

grams. 
682.102 Obtaining and repaying a loan. 
682.103 Applicability of subparts. 
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Subpart B—General Provisions 

682.200 Definitions. 
682.201 Eligible borrowers. 
682.202 Permissible charges by lenders to 

borrowers. 
682.203 Responsible parties. 
682.204 Maximum loan amounts. 
682.205 Disclosure requirements for lenders. 
682.206 Due diligence in making a loan. 
682.207 Due diligence in disbursing a loan. 
682.208 Due diligence in servicing a loan. 
682.209 Repayment of a loan. 
682.210 Deferment. 
682.211 Forbearance. 
682.212 Prohibited transactions. 
682.213 Prohibition against the use of the 

Rule of 78s. 
682.214 Compliance with equal credit oppor-

tunity requirements. 
682.215 Teacher loan forgiveness program. 

Subpart C—Federal Payments of Interest 
and Special Allowance 

682.300 Payment of interest benefits on 
Stafford and Consolidation loans. 

682.301 Eligibility of borrowers for interest 
benefits on Stafford and Consolidation 
loans. 

682.302 Payment of special allowance on 
FFEL loans. 

682.303 [Reserved] 
682.304 Methods for computing interest ben-

efits and special allowance. 
682.305 Procedures for payment of interest 

benefits and special allowance and col-
lection of origination and loan fees. 

Subpart D—Administration of the Federal 
Family Education Loan Programs by a 
Guaranty Agency 

682.400 Agreements between a guaranty 
agency and the Secretary. 

682.401 Basic program agreement. 
682.402 Death, disability, closed school, false 

certification, unpaid refunds, and bank-
ruptcy payments. 

682.403 Federal advances for claim pay-
ments. 

682.404 Federal reinsurance agreement. 
682.405 Loan rehabilitation agreement. 
682.406 Conditions for claim payments from 

the Federal Fund and for reinsurance 
coverage. 

682.407 Discharge of student loan indebted-
ness for survivors of victims of the Sep-
tember 11, 2001, attacks. 

682.408 Loan disbursement through an es-
crow agent. 

682.409 Mandatory assignment by guaranty 
agencies of defaulted loans to the Sec-
retary. 

682.410 Fiscal, administrative, and enforce-
ment requirements. 

682.411 Lender due diligence in collecting 
guaranty agency loans. 

682.412 Consequences of the failure of a bor-
rower or student to establish eligibility. 

682.413 Remedial actions. 
682.414 Records, reports, and inspection re-

quirements for guaranty agency pro-
grams. 

682.415 Special insurance and reinsurance 
rules. 

682.416 Requirements for third-party 
servicers and lenders contracting with 
third-party servicers. 

682.417 Determination of Federal funds or 
assets to be returned. 

682.418 Prohibited uses of the assets of the 
Operating Fund during periods in which 
the Operating Fund contains transferred 
funds owed to the Federal Fund. 

682.419 Guaranty agency Federal Fund. 
682.420 Federal nonliquid assets. 
682.421 Funds transferred from the Federal 

Fund to the Operating Fund by a guar-
anty agency. 

682.422 Guaranty agency repayment of funds 
transferred from the Federal Fund. 

682.423 Guaranty agency Operating Fund. 

Subpart E—Federal Guaranteed Student 
Loan Programs 

682.500 Circumstances under which loans 
may be guaranteed by the Secretary. 

682.501 Extent of Federal guarantee under 
the Federal GSL programs. 

682.502 The application to be a lender. 
682.503 The guarantee agreement. 
682.504 Issuance of Federal loan guarantees. 
682.505 Insurance premium. 
682.506 Limitations on maximum loan 

amounts. 
682.507 Due diligence in collecting a loan. 
682.508 Assignment of a loan. 
682.509 Special conditions for filing a claim. 
682.510 Determination of the borrower’s 

death, total and permanent disability, or 
bankruptcy. 

682.511 Procedures for filing a claim. 
682.512 Determination of amount payable on 

a claim. 
682.513 Factors affecting coverage of a loan 

under the loan guarantee. 
682.514 Procedures for receipt or retention 

of payments where the lender has vio-
lated program requirements for Federal 
GSL loans. 

682.515 Records, reports, and inspection re-
quirements for Federal GSL program 
lenders. 

Subpart F—Requirements, Standards, and 
Payments for Participating Schools 

682.600 [Reserved] 
682.601 Rules for a school that makes or 

originates loans. 
682.602 [Reserved] 
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682.603 Certification by a participating 
school in connection with a loan applica-
tion. 

682.604 Processing the borrower’s loan pro-
ceeds and counseling borrowers. 

682.605 Determining the date of a student’s 
withdrawal. 

682.606 [Reserved] 
682.607 Payment of a refund or a return of 

title IV, HEA program funds to a lender 
upon a student’s withdrawal. 

682.608 Termination of a school’s lending 
eligibility. 

682.609 Remedial actions. 
682.610 Administrative and fiscal require-

ments for participating schools. 
682.611 Foreign schools. 

Subpart G—Limitation, Suspension, or Ter-
mination of Lender or Third-party 
Servicer Eligibility and Disqualification 
of Lenders and Schools 

682.700 Purpose and scope. 
682.701 Definitions of terms used in this sub-

part. 
682.702 Effect on participation. 
682.703 Informal compliance procedure. 
682.704 Emergency action. 
682.705 Suspension proceedings. 
682.706 Limitation or termination pro-

ceedings. 
682.707 Appeals in a limitation or termi-

nation proceeding. 
682.708 Evidence of mailing and receipt 

dates. 
682.709 Reimbursements, refunds, and off-

sets. 
682.710 Removal of limitation. 
682.711 Reinstatement after termination. 
682.712 Disqualification review of limita-

tion, suspension, and termination ac-
tions taken by guarantee agencies 
against lenders. 

682.713 Disqualification review of limita-
tion, suspension, and termination ac-
tions taken by guarantee agencies 
against a school. 

Subpart H—Special Allowance Payments 
on Loans Made or Purchased With Pro-
ceeds of Tax-Exempt Obligations 

682.800 Prohibition against discrimination 
as a condition for receiving special al-
lowance payments. 

APPENDIXES A–B TO PART 682 [RESERVED] 
APPENDIX C TO PART 682—PROCEDURES FOR 

CURING VIOLATIONS OF THE DUE DILIGENCE 
IN COLLECTION AND TIMELY FILING OF 
CLAIMS REQUIREMENTS APPLICABLE TO 
FISLP AND FEDERAL PLUS PROGRAM 
LOANS AND FOR REPAYMENT OF INTEREST 
AND SPECIAL ALLOWANCE OVERBILLINGS 
[BULLETIN L–77A] 

APPENDIX D TO PART 682—POLICY FOR 
WAIVING THE SECRETARY’S RIGHT TO RE-

COVER OR REFUSE TO PAY INTEREST BENE-
FITS, SPECIAL ALLOWANCE, AND REINSUR-
ANCE ON STAFFORD, PLUS, SUPPLEMENTAL 
LOANS FOR STUDENTS, AND CONSOLIDATION 
PROGRAM LOANS INVOLVING LENDERS’ 
VIOLATIONS OF FEDERAL REGULATIONS 
PERTAINING TO DUE DILIGENCE IN COLLEC-
TION OR TIMELY FILING OF CLAIMS [BUL-
LETIN 88–G–138] 

AUTHORITY: 20 U.S.C. 1071 to 1087–2, unless 
otherwise noted. 

SOURCE: 57 FR 60323, Dec. 18, 1992, unless 
otherwise noted. 

Subpart A—Purpose and Scope 

§ 682.100 The Federal Family Edu-
cation Loan programs. 

(a) This part governs the following 
four programs collectively referred to 
in these regulations as ‘‘the Federal 
Family Education Loan (FFEL) pro-
grams,’’ in which lenders use their own 
funds to make loans to enable a stu-
dent or his or her parents to pay the 
costs of the student’s attendance at 
postsecondary schools: 

(1) The Federal Stafford Loan (Staf-
ford) Program, which encourages mak-
ing loans to undergraduate, graduate, 
and professional students. 

(2) The Federal Supplemental Loans 
for Students (SLS) Program, as in ef-
fect for periods of enrollment that 
began prior to July 1, 1994, which en-
couraged making loans to graduate, 
professional, independent under-
graduate, and certain dependent under-
graduate students. 

(3) The Federal PLUS (PLUS) Pro-
gram, which encourages making loans 
to parents of dependent undergraduate 
students. Before October 17, 1986, the 
PLUS Program also provided for mak-
ing loans to graduate, professional, and 
independent undergraduate students. 
Before July 1, 1993, the PLUS Program 
also provided for making loans to par-
ents of dependent graduate students. 
The PLUS Program also provides for 
making loans to graduate and profes-
sional students on or after July 1, 2006. 

(4) The Federal Consolidation Loan 
Program (Consolidation Loan Pro-
gram), which encourages making loans 
to borrowers for the purpose of consoli-
dating loans: under the Federal Insured 
Student Loan (FISL), Stafford loan, 
SLS, ALAS (as in effect before October 
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17, 1986), PLUS, Perkins Loan pro-
grams, the Health Professions Student 
Loan (HPSL) including Loans for Dis-
advantaged Students (LDS) Program 
authorized by subpart II of part A of 
Title VII of the Public Health Services 
Act, Health Education Assistance 
Loans (HEAL) authorized by subpart I 
of Part A of Title VII of the Health 
Services Act, Nursing Student Loan 
Program loans authorized by subpart II 
of part B of title VIII of the Public 
Health Service Act, and existing loans 
obtained under the Consolidation Loan 
Program, and William D. Ford Direct 
Loan (Direct Loan) program loans, if 
the application for the Consolidation 
loan was received on or after November 
13, 1997. 

(b)(1) Except for the loans guaranteed 
directly by the Secretary described in 
paragraph (b)(2) of this section, a guar-
anty agency guarantees a lender 
against losses due to default by the 
borrower on a FFEL loan. If the guar-
anty agency meets certain Federal re-
quirements, the guaranty agency is re-
imbursed by the Secretary for all or 
part of the amount of default claims it 
pays to lenders. 

(2)(i) The Secretary guarantees lend-
ers against losses— 

(A) Within the Stafford Loan Pro-
gram, on loans made under Federal In-
sured Student Loan (FISL) Program; 

(B) Within the PLUS Program, on 
loans made under the Federal PLUS 
Program; 

(C) Within the SLS Program, on 
loans made under the Federal SLS Pro-
gram as in effect for periods of enroll-
ment that began prior to July 1, 1994; 
and 

(D) Within the Consolidation Loan 
Program, on loans made under the Fed-
eral Consolidation Loan Program. 

(ii) The loan programs listed in para-
graph (b)(2)(i) of this section collec-
tively are referred to in these regula-
tions as the ‘‘Federal Guaranteed Stu-
dent Loan (GSL) programs.’’ 

(iii) The Federal GSL programs are 
authorized to operate in States not 
served by a guaranty agency program. 
In addition, the FISL and Federal SLS 
(as in effect for periods of enrollment 
that began prior to July 1, 1994) pro-
grams are authorized, under limited 
circumstances, to operate in States in 

which a guaranty agency program does 
not serve all eligible students. 

(Authority: 20 U.S.C. 1701 to 1087–2) 

[57 FR 60323, Dec. 18, 1992, as amended at 59 
FR 33348, June 28, 1994; 59 FR 61215, Nov. 29, 
1994; 64 FR 18974, 18975, Apr. 16, 1999; 64 FR 
58952, Nov. 1, 1999; 66 FR 34762, June 29, 2001; 
71 FR 45698, Aug. 9, 2006] 

§ 682.101 Participation in the FFEL 
programs. 

(a) Eligible banks, savings and loan 
associations, credit unions, pension 
funds, insurance companies, schools, 
and State and private nonprofit agen-
cies may make loans. 

(b) Institutions of higher education, 
including most colleges, universities, 
graduate and professional schools, and 
many vocational, technical schools 
may participate as schools, enabling an 
eligible student or his or her parents to 
obtain a loan to pay for the student’s 
cost of education. 

(c) Students who meet certain re-
quirements, including enrollment at a 
participating school, may borrow under 
the Stafford Loan and, for periods of 
enrollment that began prior to July 1, 
1994, the SLS program. Parents of eligi-
ble dependent undergraduate students 
may borrow under the PLUS Program. 
Borrowers with outstanding Stafford, 
SLS, FISL, Perkins, HPSL, HEAL, 
ALAS, PLUS, or Nursing Student Loan 
Program loans may borrow under the 
Consolidation Loan Program. The 
PLUS Program also provides for mak-
ing loans to graduate and professional 
students on or after July 1, 2006. 

(Authority: 20 U.S.C. 1071 to 1087–2) 

[57 FR 60323, Dec. 18, 1992, as amended at 59 
FR 61215, Nov. 29, 1994; 64 FR 18975, Apr. 16, 
1999; 66 FR 34762, June 29, 2001; 71 FR 45698, 
Aug. 9, 2006; 71 FR 64397, Nov. 1, 2006] 

§ 682.102 Obtaining and repaying a 
loan. 

(a) Stafford loan application. Gen-
erally, to obtain a Stafford loan a stu-
dent requests a loan by completing the 
Free Application for Federal Student 
Aid (FAFSA), and contacting the 
school, lender or guarantor. The school 
determines and certifies the student’s 
eligibility for the loan. Prior to loan 
disbursement, the lender obtains a loan 
guarantee from a guaranty agency or 
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the Secretary and the student com-
pletes a promissory note, unless the 
student has previously completed a 
Master Promissory Note (MPN) that 
the lender may use for the new loan. 

(b) [Reserved] 
(c) PLUS loan application. (1) For a 

parent to obtain a PLUS loan, the par-
ent completes an application and sub-
mits it to the school for certification. 
After the school certifies the applica-
tion, the application is submitted to a 
participating lender. If the lender de-
cides to make the loan, the lender ob-
tains a loan guarantee from a guaranty 
agency or the Secretary. Prior to loan 
disbursement, the parent completes a 
PLUS MPN, unless the parent has pre-
viously completed a PLUS MPN that 
the lender may use for the new loan. 

(2) For a graduate or professional 
student to obtain a PLUS loan, the stu-
dent applies for a PLUS Loan by com-
pleting a Free Application for Federal 
Student Aid (FAFSA) and contacting 
the school, lender or guarantor. The 
school determines and certifies the stu-
dent’s eligibility for the PLUS loan. 
After the school certifies the applica-
tion, the application is submitted to a 
participating lender. If the lender de-
cides to make the loan, the lender ob-
tains a loan guarantee from a guaranty 
agency or the Secretary. Prior to loan 
disbursement, the student completes a 
PLUS MPN, unless the student has pre-
viously completed a PLUS MPN that 
the lender may use for the new loan. 

(d) Consolidation loan application. 
Generally, to obtain a Consolidation 
loan, a borrower completes an applica-
tion and submits it to a lender partici-
pating in the Consolidation Loan Pro-
gram. If the lender decides to make the 
loan, the lender obtains a loan guar-
antee from a guaranty agency or the 
Secretary. 

(e) Repaying a loan—(1) General. Gen-
erally, the borrower is obligated to 
repay the full amount of the loan, late 
fees, collection costs chargeable to the 
borrower, and any interest not payable 
by the Secretary. The borrower’s obli-
gation to repay is cancelled if the bor-
rower dies, becomes totally and perma-
nently disabled, or has that obligation 
discharged in bankruptcy. A parent 
borrower’s obligation to repay a PLUS 
loan is cancelled if the student, on 

whose behalf the parent borrowed, dies. 
The borrower’s or student’s obligation 
to repay all or a portion of his or her 
loan may be cancelled if the student is 
unable to complete his or her program 
of study because the school closed or 
the borrower’s or student’s eligibility 
to borrow was falsely certified by the 
school. The obligation to repay all or a 
portion of a loan may be forgiven for 
Stafford loan borrowers who enter cer-
tain areas of the teaching or child care 
professions. 

(2) Stafford loan repayment. In the 
case of a subsidized Stafford loan, a 
borrower is not required to make any 
principal payments on a Stafford loan 
during the time the borrower is in 
school. The Secretary pays the interest 
on the borrower’s behalf during the 
time the borrower is in school. When 
the borrower ceases to be enrolled on 
at least a half-time basis, a grace pe-
riod begins during which no principal 
payments are required, and the Sec-
retary continues to make interest pay-
ments on the borrower’s behalf. In the 
case of an unsubsidized Stafford loan, 
the borrower is responsible for interest 
during these periods. At the end of the 
grace period, the repayment period be-
gins. During the repayment period, for 
the subsidized and unsubsidized Staf-
ford loan, the borrower pays both the 
principal and the interest accruing on 
the loan. 

(3) SLS loan repayment. Generally, the 
repayment period for an SLS loan be-
gins immediately on the day of the last 
disbursement of the loan proceeds by 
the lender. The first payment of prin-
cipal and interest on an SLS loan is 
due from the borrower within 60 days 
after the loan is fully disbursed unless 
a borrower who is also a Stafford loan 
borrower, but who has not yet entered 
repayment on the Stafford loan, re-
quests that commencement of repay-
ment on the SLS loan be deferred until 
the borrower’s grace period on the 
Stafford loan expires. 

(4) PLUS loan repayment. Generally, 
the repayment period for a PLUS loan 
begins on the day the loan is fully dis-
bursed by the lender. The first pay-
ment of principal and interest on a 
PLUS loan is due from the borrower 
within 60 days after the loan is fully 
disbursed. 
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(5) Consolidation loan repayment. Gen-
erally, the repayment period for a Con-
solidation loan begins on the day the 
loan is disbursed. The first payment of 
principal and interest on a Consolida-
tion loan is due from the borrower 
within 60 days after the borrower’s li-
ability on all loans being consolidated 
has been discharged. 

(6) Deferment of repayment. Repay-
ment of principal on a FFEL program 
loan may be deferred under the cir-
cumstances described in § 682.210. 

(7) Default. If a borrower defaults on 
a loan, the guarantor reimburses the 
lender for the amount of its loss. The 
guarantor then collects the amount 
owed from the borrower. 

(Approved by the Office of Management and 
Budget under control number 1845–0020) 

(Authority: 20 U.S.C. 1071 to 1087–2) 

[57 FR 60323, Dec. 18, 1992, as amended at 59 
FR 25744, May 17, 1994; 59 FR 33348, June 28, 
1994; 64 FR 18975, Apr. 16, 1999; 64 FR 58952, 
Nov. 1, 1999; 68 FR 75428, Dec. 31, 2003; 71 FR 
45698, Aug. 9, 2006] 

§ 682.103 Applicability of subparts. 
(a) Subpart B of this part contains 

general provisions that are applicable 
to all participants in the FFEL and 
Federal GSL programs. 

(b) The administration of the FFEL 
programs by a guaranty agency is sub-
ject to subparts C, D, F, and G of this 
part. 

(c) The Federal FFEL and Federal 
GSL programs are subject to subparts 
C, E, F, and G of this part. 

(d) Certain requirements applicable 
to schools under all the FFEL and Fed-
eral GSL programs are set forth in sub-
part F of this part. 

(Authority: 20 U.S.C. 1071 to 1087–2) 

[57 FR 60323, Dec. 18, 1992, as amended at 64 
FR 18975, Apr. 16, 1999; 64 FR 58952, Nov. 1, 
1999] 

Subpart B—General Provisions 
§ 682.200 Definitions. 

(a)(1) The definitions of the following 
terms used in this part are set forth in 
subpart A of the Student Assistance 
General Provisions, 34 CFR part 668: 

Academic Competitiveness Grant (ACG) Pro-
gram 

Academic year 

Campus-based programs 
Dependent student 
Eligible program 
Eligible student 
Enrolled 
Expected family contribution (EFC) 
Federal Consolidation Loan Program 
Federal Pell Grant Program 
Federal Perkins Loan Program 
Federal PLUS Program 
Federal Work-Study (FWS) Program 
Full-time student 
Independent student 
Leveraging Educational Assistance Partner-

ship (LEAP) Program 
National of the United States (Referred to as 

U.S. Citizen or National in 34 CFR 668.2) 
National Science and Mathematics Access to 

Retain Talent Grant (National SMART 
Grant) Program 

Payment period 
Supplemental Educational Opportunity 

Grant (SEOG) Program 
Supplemental Loans for Students (SLS) Pro-

gram 

(2) The following definitions are set 
forth in the regulations for Institu-
tional Eligibility under the Higher 
Education Act of 1965, as amended, 34 
CFR part 600: 

Accredited 
Clock hour 
Correspondence course 
Educational program 
Federal Family Education Loan Program 

(formerly known as the Guaranteed Stu-
dent Loan (GSL) Program) 

Institution of higher education (§ 600.4) 
Nationally recognized accrediting agency 
Postsecondary Vocational Institution 
Preaccredited 
Secretary 
State 

(3) The definition for cost of attend-
ance is set forth in section 472 of the 
Act, as amended. 

(b) The following definitions also 
apply to this part: 

Act. The Higher Education Act of 
1965, as amended, 20 U.S.C. 1071 et seq. 

Actual interest rate. The annual inter-
est rate a lender charges on a loan, 
which may be equal to or less than the 
applicable interest rate on that loan. 

Applicable interest rate. The maximum 
annual interest rate that a lender may 
charge under the Act on a loan. 

Authority. Any private non-profit or 
public entity that may issue tax-ex-
empt obligations to obtain funds to be 
used for the making or purchasing of 
FFEL loans. The term ‘‘Authority’’ 
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also includes any agency, including a 
State postsecondary institution or any 
other instrumentality of a State or 
local governmental unit, regardless of 
the designation or primary purpose of 
that agency, that may issue tax-ex-
empt obligations, any party authorized 
to issue those obligations on behalf of 
a governmental agency, and any non- 
profit organization authorized by law 
to issue tax-exempt obligations. 

Borrower. An individual to whom a 
FFEL Program loan is made. 

Co-Maker: One of two married indi-
viduals who jointly borrow a Consoli-
dation loan, each of whom are eligible 
and who are jointly and severally liable 
for repayment of the loan. The term 
co-maker also includes one of two par-
ents who are joint borrowers as pre-
viously authorized in the PLUS Pro-
gram. 

Default. The failure of a borrower and 
endorser, if any, or joint borrowers on 
a PLUS or Consolidation loan, to make 
an installment payment when due, or 
to meet other terms of the promissory 
note, the Act, or regulations as appli-
cable, if the Secretary or guaranty 
agency finds it reasonable to conclude 
that the borrower and endorser, if any, 
no longer intend to honor the obliga-
tion to repay, provided that this failure 
persists for— 

(1) 270 days for a loan repayable in 
monthly installments; or 

(2) 330 days for a loan repayable in 
less frequent installments. 

Disbursement. The transfer of loan 
proceeds by a lender to a holder, in the 
case of a Consolidation loan, or to a 
borrower, a school, or an escrow agent 
by issuance of an individual check, a 
master check or by electronic funds 
transfer that may represent loan 
amounts for borrowers. 

Disposable income. That part of an in-
dividual’s compensation from an em-
ployer and other income from any 
source, including spousal income, that 
remains after the deduction of any 
amounts required by law to be with-
held, or any child support or alimony 
payments that are made under a court 
order or legally enforceable written 
agreement. Amounts required by law 
to be withheld include, but are not lim-
ited, to Federal, State, and local taxes, 

Social Security contributions, and 
wage garnishment payments. 

Endorser. An individual who signs a 
promissory note and agrees to repay 
the loan in the event that the borrower 
does not. 

Escrow agent. Any guaranty agency 
or other eligible lender that receives 
the proceeds of a FFEL program loan 
as an agent of an eligible lender for the 
purpose of transmitting those proceeds 
to the borrower or the borrower’s 
school. 

Estimated financial assistance. (1) The 
estimated amount of assistance for a 
period of enrollment that a student (or 
a parent on behalf of a student) will re-
ceive from Federal, State, institu-
tional, or other sources, such as, schol-
arships, grants, the net earnings from 
need-based employment, or loans, in-
cluding but not limited to— 

(i) Except as provided in paragraph 
(2)(iii) of this definition, national serv-
ice education awards or post-service 
benefits under title I of the National 
and Community Service Act of 1990 
(AmeriCorps) and veterans’ edu-
cational benefits paid under chapters 30 
(Montgomery GI Bill—Active Duty), 31 
(Vocational Rehabilitation and Em-
ployment Program), 32 (Veterans’ Edu-
cational Assistance Program, and 35 
(Dependents’ Educational Assistance 
Program) of title 38 of the United 
States Code; 

(ii) Educational benefits paid under 
Chapters 31 (National Call to Service), 
1606 (Montgomery GI Bill-Selected Re-
serve), and 1607 (Reserve Educational 
Assistance Program) of Title 10 of the 
United States Code; 

(iii) Reserve Officer Training Corps 
(ROTC) scholarships and subsistence 
allowances awarded under Chapter 2 of 
Title 10 and Chapter 2 of Title 37 of the 
United States Code; 

(iv) Benefits paid under Pub. L. 96– 
342, section 903: Educational Assistance 
Pilot Program; 

(v) Any educational benefits paid be-
cause of enrollment in a postsecondary 
education institution, or to cover post-
secondary education expenses; 

(vi) Fellowships or assistantships, ex-
cept non-need-based employment por-
tions of such awards; 

(vii) Insurance programs for the stu-
dent’s education; and 
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(viii) The estimated amount of other 
Federal student financial aid, includ-
ing but not limited to a Federal Pell 
Grant, Academic Competitiveness 
Grant, National SMART Grant, cam-
pus-based aid, and the gross amount 
(including fees) of subsidized and un-
subsidized Federal Stafford Loans or 
subsidized and unsubsidized Federal Di-
rect Stafford/Ford Loans, and Federal 
PLUS or Federal Direct PLUS Loans. 

(2) Estimated financial assistance 
does not include—(i) Those amounts 
used to replace the expected family 
contribution, including the amounts of 
any unsubsidized Federal Stafford or 
Federal Direct Stafford/Ford Loans, 
Federal PLUS or Federal Direct PLUS 
Loans, and non-federal non-need-based 
loans, including private, state-spon-
sored, and institutional loans. How-
ever, if the sum of the loan amounts re-
ceived that are being used to replace 
the student’s EFC exceed the EFC, the 
excess amount is treated as estimated 
financial assistance; 

(ii) Federal Perkins loan and Federal 
Work-Study funds that the student has 
declined; 

(iii) For the purpose of determining 
eligibility for a subsidized Stafford 
loan, veterans’ educational benefits 
paid under chapter 30 of title 38 of the 
United States Code (Montgomery GI 
Bill—Active Duty) and national service 
education awards or post-service bene-
fits under title I of the National and 
Community Service Act of 1990 
(AmeriCorps); 

(iv) Any portion of the estimated fi-
nancial assistance described in para-
graph (1) of this definition that is in-
cluded in the calculation of the stu-
dent’s expected family contribution 
(EFC); 

(v) Non-need-based employment earn-
ings; and 

(vi) Assistance not received under 
this title, if that assistance is des-
ignated to offset all or a portion of a 
specific amount of the cost of attend-
ance and that component is excluded 
from the cost of attendance as well. If 
that assistance is excluded from either 
estimated financial assistance or cost 
of attendance, it must be excluded 
from both. 

Federal GSL programs. The Federal In-
sured Student Loan Program, the Fed-

eral Supplemental Loans for Students 
Program, the Federal PLUS Program, 
and the Federal Consolidation Loan 
Program. 

Federal Insured Student Loan Program. 
The loan program authorized by title 
IV-B of the Act under which the Sec-
retary directly insures lenders against 
losses. 

Foreign school. A school not located 
in a State. 

Grace period. The period that begins 
on the day after a Stafford loan bor-
rower ceases to be enrolled as at least 
a half-time student at an institution of 
higher education and ends on the day 
before the repayment period begins. 
See also ‘‘Post-deferment grace pe-
riod.’’ For an SLS borrower who also 
has a Federal Stafford loan on which 
the borrower has not yet entered re-
payment, the grace period is an equiva-
lent period after the borrower ceases to 
be enrolled as at least a half-time stu-
dent at an institution of higher edu-
cation. 

Graduate or professional student. A 
student who, for a period of enroll-
ment— 

(1) Is enrolled in a program above the 
baccalaureate level at an institution of 
higher education or is enrolled in a 
program leading to a first professional 
degree; 

(2) Has completed the equivalent of 
at least three academic years of full- 
time study at an institution of higher 
education, either before entrance into 
the program or as part of the program 
itself; and 

(3) Is not receiving aid under title IV 
of the Act as an undergraduate student 
for the same period of enrollment. 

Guaranty agency. A State or private 
nonprofit organization that has an 
agreement with the Secretary under 
which it will administer a loan guar-
antee program under the Act. 

Half-time student. A student who is 
enrolled in an institution of higher 
education, and is carrying an academic 
workload that amounts to at least one- 
half the workload of a full-time stu-
dent, as determined by the school, and 
is not a full-time student. A student 
enrolled solely in an eligible cor-
respondence course, as defined in 34 
CFR 668.8 is considered a half-time stu-
dent as defined in 34 CFR 668.2. 
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Holder. An eligible lender owning an 
FFEL Program loan including a Fed-
eral or State agency or an organization 
or corporation acting on behalf of such 
an agency and acting as a conservator, 
liquidator, or receiver of an eligible 
lender. 

Legal guardian. An individual ap-
pointed by a court to be a ‘‘guardian’’ 
of a person and specifically required by 
the court to use his or her financial re-
sources for the support of that person. 

Lender. (1) The term ‘‘eligible lender’’ 
is defined in section 435(d) of the Act, 
and in paragraphs (2)–(5) of this defini-
tion. 

(2) With respect to a National or 
State chartered bank, a mutual savings 
bank, a savings and loan association, a 
stock savings bank, or a credit union— 

(i) The phrase ‘‘subject to examina-
tion and supervision’’ in section 435(d) 
of the Act means ‘‘subject to examina-
tion and supervision in its capacity as 
a lender’’; 

(ii) The phrase ‘‘does not have as its 
primary consumer credit function the 
making or holding of loans made to 
students under this part’’ in section 
435(d) of the Act means that the lender 
does not, or in the case of a bank hold-
ing company, the company’s wholly- 
owned subsidiaries as a group do not at 
any time, hold FFEL Program loans 
that total more than one-half of the 
lender’s or subsidiaries’ combined con-
sumer credit loan portfolio, including 
home mortgages held by the lender or 
its subsidiaries. For purposes of this 
paragraph, loans held in trust by a 
trustee lender are not considered part 
of the trustee lender’s consumer credit 
function. 

(3) A bank that is subject to exam-
ination and supervision by an agency 
of the United States, making student 
loans as a trustee, may be an eligible 
lender if it makes loans under an ex-
press trust, operated as a lender in the 
FFEL programs prior to January 1, 
1975, and met the requirements of this 
paragraph prior to July 23, 1992. 

(4) The corporate parent or other 
owner of a school that qualifies as an 
eligible lender under section 435(d) of 
the Act is not an eligible lender unless 
the corporate parent or owner itself 
qualifies as an eligible lender under 
section 435(d) of the Act. 

(5) The term ‘‘eligible lender’’ does 
not include any lender that the Sec-
retary determines, after notice and op-
portunity for a hearing before a des-
ignated Department official, has— 

(i) Offered, directly or indirectly, 
points, premiums, payments, or other 
inducements, to any school or other 
party to secure applicants for FFEL 
loans, except that a lender is not pro-
hibited from providing assistance to 
schools comparable to the kinds of as-
sistance provided by the Secretary to 
schools under, or in furtherance of, the 
Federal Direct Loan Program. 

(ii) Conducted unsolicited mailings 
to a student or a student’s parents of 
FFEL loan application forms, except to 
a student who previously has received 
a FFEL loan from the lender or to a 
student’s parent who previously has re-
ceived a FFEL loan from the lender; 

(iii) Offered, directly or indirectly, a 
FFEL loan to a prospective borrower 
to induce the purchase of a policy of in-
surance or other product or service by 
the borrower or other person; or 

(iv) Engaged in fraudulent or mis-
leading advertising with respect to its 
FFEL program loan activities. 

(6) The term eligible lender does not 
include any lender that— 

(i) Is debarred or suspended, or any of 
whose principals or affiliates (as those 
terms are defined in 34 CFR part 85) is 
debarred or suspended under Executive 
Order (E.O.) 12549 (3 CFR, 1986 Comp., p. 
189) or the Federal Acquisition Regula-
tion (FAR), 48 CFR part 9, subpart 9.4; 

(ii) Is an affiliate, as defined in 34 
CFR part 85, of any person who is 
debarred or suspended under E.O. 12549 
(3 CFR, 1986 Comp., p. 189) or the FAR, 
48 CFR part 9, subpart 9.4; or 

(iii) Employs a person who is 
debarred or suspended under E.O. 12549 
(3 CFR, 1986 Comp., p. 189) or the FAR, 
48 CFR part 9, subpart 9.4, in a capacity 
that involves the administration or re-
ceipt of FFEL Program funds. 

Master Promissory Note (MPN). A 
promissory note under which the bor-
rower may receive loans for a single pe-
riod of enrollment or multiple periods 
of enrollment. 

National credit bureau. A credit bu-
reau with a service area that encom-
passes more than a single region of the 
country. 
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Nonsubsidized Stafford loan. A Staf-
ford loan made prior to October 1, 1992 
that does not qualify for interest bene-
fits under § 682.301(b) or special allow-
ance payments under § 682.302. 

Origination relationship. A special 
business relationship between a school 
and a lender in which the lender dele-
gates to the school, or to an entity or 
individual affiliated with the school, 
substantial functions or responsibil-
ities normally performed by lenders be-
fore making FFEL program loans. In 
this situation, the school is considered 
to have ‘‘originated’’ a loan made by 
the lender. 

Origination fee. A fee that the lender 
is required to pay the Secretary to help 
defray the Secretary’s costs of sub-
sidizing the loan. The lender may pass 
this fee on to the Stafford loan bor-
rower. The lender must pass this fee on 
to the SLS or PLUS borrower. 

Participating school. A school that has 
in effect a current agreement with the 
Secretary under § 682.600. 

Period of enrollment. The period for 
which a Stafford, SLS, or PLUS loan is 
intended. The period of enrollment 
must coincide with a bona fide aca-
demic term established by the school 
for which institutional charges are 
generally assessed (e.g. semester, tri-
mester, quarter, length of the student’s 
program or academic year). The period 
of enrollment is also referred to as the 
loan period. 

Post-deferment grace period. For a loan 
made prior to October 1, 1981, a single 
period of six consecutive months begin-
ning on the day following the last day 
of an authorized deferment period. 

Repayment period. (1) For a Stafford 
loan, the period beginning on the date 
following the expiration of the grace 
period and ending no later than 10 
years, or 25 years under an extended re-
payment schedule, from the date the 
first payment of principal is due from 
the borrower, exclusive of any period of 
deferment or forbearance. 

(2) For unsubsidized Stafford loans, 
the period that begins on the day after 
the expiration of the applicable grace 
period that follows after the student 
ceases to be enrolled on at least a half- 
time basis and ending no later than 10 
years or 25 years under an extended re-
payment schedule, from that date, ex-

clusive of any period of deferment or 
forbearance. However, payments of in-
terest are the responsibility of the bor-
rower during the in-school and grace 
period, but may be capitalized by the 
lender. 

(3) For SLS loans, the period that be-
gins on the date the loan is disbursed, 
or if the loan is disbursed in more than 
one installment, on the date the last 
disbursement is made and ending no 
later than 10 years from that date, ex-
clusive of any period of deferment or 
forbearance. The first payment of prin-
cipal is due within 60 days after the 
loan is fully disbursed unless a bor-
rower who is also a Stafford loan bor-
rower but who, has not yet entered re-
payment on the Stafford loan requests 
that commencement of repayment on 
the SLS loan be delayed until the bor-
rower’s grace period on the Stafford 
loan expires. Interest on the loan ac-
crues and is due and payable from the 
date of the first disbursement of the 
loan. The borrower is responsible for 
paying interest on the loan during the 
grace period and periods of deferment, 
but the interest may be capitalized by 
the lender. 

(4) For Federal PLUS loans, the pe-
riod that begins on the date the loan is 
disbursed, or if the loan is disbursed in 
more than one installment, on the date 
the last disbursement is made and end-
ing no later than 10 years, or 25 years 
under an extended repayment schedule, 
from that date, exclusive of any period 
of deferment or forbearance. Interest 
on the loan accrues and is due and pay-
able from the date of the first disburse-
ment of the loan. 

(5) For Federal Consolidation loans, 
the period that begins on the date the 
loan is disbursed and ends no later 
than 10, 12, 15, 20, 25, or 30 years from 
that date depending upon the sum of 
the amount of the Consolidation loan, 
and the unpaid balance on other stu-
dent loans, exclusive of any period of 
deferment or forbearance. 

Satisfactory repayment arrangement. (1) 
For purposes of regaining eligibility 
under § 682.401(b)(4), the making of six 
(6) consecutive, on-time, voluntary full 
monthly payments on a defaulted loan. 
A borrower may only obtain the ben-
efit of this paragraph with respect to 
renewed eligibility once. 
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(2) For purposes of consolidating a 
defaulted loan under 34 CFR 
682.201(c)(1)(iii)(C), the making of three 
(3) consecutive, on-time voluntary full 
monthly payments on a defaulted loan. 

(3) The required full monthly pay-
ment amount may not be more than is 
reasonable and affordable based on the 
borrower’s total financial cir-
cumstances. Voluntary payments are 
those payments made directly by the 
borrower, and do not include payments 
obtained by income tax off-set, gar-
nishment, or income or asset execu-
tion. On-time means a payment re-
ceived by the Secretary or a guaranty 
agency or its agent within 15 days of 
the scheduled due date. 

School. (1) An ‘‘institution of higher 
education’’ as that term is defined in 34 
CFR 600.4. 

(2) For purposes of an in-school 
deferment, the term includes an insti-
tution of higher education, whether or 
not it participates in any title IV pro-
gram or has lost its eligibility to par-
ticipate in the FFEL program because 
of a high default rate. 

School lender. A school, other than a 
correspondence school, that has en-
tered into a contract of guarantee 
under this part with the Secretary or, 
a similar agreement with a guaranty 
agency. 

Stafford Loan Program. The loan pro-
gram authorized by Title IV-B of the 
Act which encourages the making of 
subsidized and unsubsidized loans to 
undergraduate, graduate, and profes-
sional students and is one of the Fed-
eral Family Education Loan programs. 

State lender. In any State, a single 
State agency or private nonprofit agen-
cy designated by the State that has en-
tered into a contract of guarantee 
under this part with the Secretary, or 
a similar agreement with a guaranty 
agency. 

Subsidized Stafford Loan: A Stafford 
loan that qualifies for interest benefits 
under § 682.301(b) and special allowance 
under § 682.302. 

Temporarily totally disabled. The con-
dition of an individual who, though not 
totally and permanently disabled, is 
unable to work and earn money or at-
tend school, during a period of at least 
60 days needed to recover from injury 
or illness. With regard to a disabled de-

pendent of a borrower, this term means 
a spouse or other dependent who, dur-
ing a period of injury or illness, re-
quires continuous nursing or similar 
services for a period of at least 90 days. 

Third-party servicer. Any State or pri-
vate, profit or nonprofit organization 
or any individual that enters into a 
contract with a lender or guaranty 
agency to administer, through either 
manual or automated processing, any 
aspect of the lender’s or guaranty 
agency’s FFEL programs required by 
any statutory provision of or applica-
ble to Title IV of the HEA, any regu-
latory provision prescribed under that 
statutory authority, or any applicable 
special arrangement, agreement, or 
limitation entered into under the au-
thority of statutes applicable to Title 
IV of the HEA that governs the FFEL 
programs, including, any applicable 
function described in the definition of 
third-party servicer in 34 CFR part 668; 
originating, guaranteeing, monitoring, 
processing, servicing, or collecting 
loans; claims submission; or billing for 
interest benefits and special allowance. 

Totally and permanently disabled. The 
condition of an individual who is un-
able to work and earn money because 
of an injury or illness that is expected 
to continue indefinitely or result in 
death. 

Undergraduate student. A student who 
is enrolled at a school in a program of 
study, at or below the baccalaureate 
level, that usually does not exceed four 
academic years, or is up to five aca-
demic years in length, and is designed 
to lead to a degree or certificate at or 
below the baccalaureate level. 

Unsubsidized Stafford loan. A loan 
made after October 1, 1992, authorized 
under section 428H of the Act for bor-
rowers who do not qualify for interest 
benefits under § 682.301(b) but do qualify 
for special allowance under § 682.302. 

Write-off. Cessation of collection ac-
tivity on a defaulted FFEL loan due to 
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a determination in accordance with ap-
plicable standards that no further col-
lection activity is warranted. 

(Approved by the Office of Management and 
Budget under control number 1845–0020) 

(Authority: 8 U.S.C. 1101; 20 U.S.C. 1070 to 
1087–2, 1088–1098, 1141; E.O. 12549 (3 CFR, 1986 
Comp., p. 189), E.O. 12689 (3 CFR, 1989 Comp., 
p. 235)) 

[57 FR 60323, Dec. 18, 1992, as amended at 59 
FR 22454, Apr. 29, 1994; 59 FR 25745, May 17, 
1994; 59 FR 33348, June 28, 1994; 59 FR 61215, 
Nov. 29, 1994; 60 FR 61756, Dec. 1, 1995; 61 FR 
60608, Nov. 29, 1996; 64 FR 18975, Apr. 16, 1999; 
64 FR 58952, Nov. 1, 1999; 65 FR 38729, June 22, 
2000; 66 FR 65691, Nov. 1, 2000; 67 FR 67078, 
Nov. 1, 2002; 69 FR 12276, Mar. 16, 2004; 71 FR 
38003, July 3, 2006; 71 FR 45699, Aug. 9, 2006] 

§ 682.201 Eligible borrowers. 
(a) Student Stafford borrower. Except 

for a refinanced SLS/PLUS loan made 
under § 682.209 (e) or (f), a student is eli-
gible to receive a Stafford loan, and an 
independent undergraduate student, a 
graduate or professional student, or, 
subject to paragraph (a)(3) of this sec-
tion, a dependent undergraduate stu-
dent, is eligible to receive an unsub-
sidized Stafford loan, if the student 
who is enrolled or accepted for enroll-
ment on at least a half-time basis at a 
participating school meets the require-
ments for an eligible student under 34 
CFR part 668, and— 

(1) In the case of an undergraduate 
student who seeks a Stafford loan or 
unsubsidized Stafford loan for the cost 
of attendance at a school that partici-
pates in the Pell Grant Program, has 
received a final determination, or, in 
the case of a student who has filed an 
application with the school for a Pell 
Grant, a preliminary determination, 
from the school of the student’s eligi-
bility or ineligibility for a Pell Grant 
and, if eligible, has applied for the pe-
riod of enrollment for which the loan is 
sought; 

(2) In the case of any student who 
seeks an unsubsidized Stafford loan for 
the cost of attendance at a school that 
participates in the Stafford Loan Pro-
gram, the student must— 

(i) Receive a determination of need 
for a subsidized Stafford loan; and 

(ii) If the determination of need is in 
excess of $200, have made a request to 
a lender for a subsidized Stafford loan; 

(3) For purposes of a dependent un-
dergraduate student’s eligibility for an 
additional unsubsidized Stafford loan 
amount, as described at § 682.204(d), is a 
dependent undergraduate student for 
whom the financial aid administrator 
determines and documents in the 
school’s file, after review of the family 
financial information provided by the 
student and consideration of the stu-
dent’s debt burden, that the student’s 
parents likely will be precluded by ex-
ceptional circumstances (e.g., denial of 
a PLUS loan to a parent based on ad-
verse credit, the student’s parent re-
ceives only public assistance or dis-
ability benefits, is incarcerated, or his 
or her whereabouts are unknown) from 
borrowing under the PLUS Program 
and the student’s family is otherwise 
unable to provide the student’s ex-
pected family contribution. A parent’s 
refusal to borrow a PLUS loan does not 
constitute an exceptional cir-
cumstance; 

(4)(i) Reaffirms any FFEL loan 
amount on which there has been a 
total cessation of collection activity, 
including all principal, interest, collec-
tion costs, legal costs, and late charges 
that have accrued on that amount up 
to the date of reaffirmation. 

(ii) For purposes of this section, reaf-
firmation means the acknowledgement 
of the loan by the borrower in a legally 
binding manner. The acknowledgement 
may include, but is not limited to, the 
borrower— 

(A) Signing a new promissory note 
that includes the same terms and con-
ditions as the original note signed by 
the borrower or repayment schedule; or 

(B) Making a payment on the loan. 
(5) The suspension of collection ac-

tivity has been lifted from any loan on 
which collection activity had been sus-
pended based on a conditional deter-
mination that the borrower was totally 
and permanently disabled under 
§ 682.402(c). 

(6) In the case of a borrower whose 
prior loan under title IV of the Act was 
discharged after a final determination 
of total and permanent disability, the 
student must— 

(i) Obtain certification from a physi-
cian that the borrower is able to en-
gage in substantial gainful activity; 
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(ii) Sign a statement acknowledging 
that the FFEL loan the borrower re-
ceives cannot be discharged in the fu-
ture on the basis of any impairment 
present when the new loan is made, un-
less that impairment substantially de-
teriorates; and 

(iii) In the case of a borrower whose 
previous loan under title IV of the Act 
was discharged due to a total and per-
manent disability on or after July 1, 
2001 and before July 1, 2002, meets the 
requirements of paragraphs (a)(6)(i) 
and (a)(6)(ii) of this section. If the bor-
rower applies for another loan within 
three years from the date that the bor-
rower became totally and permanently 
disabled, as certified by the physician, 
the borrower must reaffirm the pre-
viously discharged loan before receiv-
ing the new loan. 

(7) In the case of a borrower whose 
prior loan under title IV of the HEA 
was conditionally discharged based on 
an initial determination that the bor-
rower was totally and permanently dis-
abled, the borrower must— 

(i) Comply with the requirements of 
paragraphs (a)(6)(i) and (a)(6)(ii) of this 
section; and 

(ii) Sign a statement acknowledging 
that— 

(A) The loan that has been condi-
tionally discharged prior to a final de-
termination of total and permanent 
disability cannot be discharged in the 
future on the basis of any impairment 
present when the borrower applied for 
a total and permanent disability dis-
charge or when the new loan is made 
unless that impairment substantially 
deteriorates; and 

(B) Collection activity will resume 
on any loans in a conditional discharge 
period, as described in paragraph 
682.402(c)(16). 

(8) In the case of any student who 
seeks a loan but does not have a cer-
tificate of graduation from a school 
providing secondary education or the 
recognized equivalent of such a certifi-
cate, the student meets the require-
ments under 34 CFR part 668.32(e). 

(9) Is not serving in a medical intern-
ship or residency program, except for 
an internship in dentistry. 

(b) Student PLUS borrower. A grad-
uate or professional student who is en-
rolled or accepted for enrollment on at 

least a half-time basis at a partici-
pating school is eligible to receive a 
PLUS Loan on or after July 1, 2006, if 
the student— 

(1) Meets the requirements for an eli-
gible student under 34 CFR 668; 

(2) Meets the requirements of para-
graphs (a)(4), (a)(5), (a)(6), (a)(7), (a)(8), 
and (a)(9) of this section, if applicable; 

(3) Has received a determination of 
his or her annual loan maximum eligi-
bility under the Federal Subsidized and 
Unsubsidized Stafford Loan Program or 
under the Federal Direct Subsidized 
Stafford/Ford Loan Program and Fed-
eral Direct Unsubsidized Stafford/Ford 
Loan Program, as applicable; and 

(4) Does not have an adverse credit 
history in accordance with paragraphs 
(c)(2)(i) through (c)(2)(v) of this section, 
or obtains an endorser who has been 
determined not to have an adverse 
credit history, as provided for in para-
graph (c)(1)(vii) of this section. 

(c) Parent PLUS borrower. (1) A parent 
borrower, is eligible to receive a PLUS 
Program loan, other than a loan made 
under § 682.209(e), if the parent— 

(i) Is borrowing to pay for the edu-
cational costs of a dependent under-
graduate student who meets the re-
quirements for an eligible student set 
forth in 34 CFR part 668; 

(ii) Provides his or her and the stu-
dent’s social security number; 

(iii) Meets the requirements per-
taining to citizenship and residency 
that apply to the student in 34 CFR 
668.33; 

(iv) Meets the requirements con-
cerning defaults and overpayments 
that apply to the student in 34 CFR 
668.35 and meets the requirements of 
judgment liens that apply to the stu-
dent under 34 CFR 668.32(g)(3); 

(v) Except for the completion of a 
Statement of Selective Service Reg-
istration Status, complies with the re-
quirements for submission of a State-
ment of Educational Purpose that 
apply to the student in 34 CFR part 668; 

(vi) Meets the requirements of para-
graphs (a)(4), (a)(5), (a)(6), and (a)(7) of 
this section, as applicable; and 

(vii) In the case of a Federal PLUS 
loan made on or after July 1, 1993, does 
not have an adverse credit history or 
obtains an endorser who has been de-
termined not to have an adverse credit 
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history as provided in paragraph 
(c)(2)(ii) of this section. 

(viii) Has completed repayment of 
any title IV, HEA program assistance 
obtained by fraud, if the parent has 
been convicted of, or has pled nolo 
contendere or guilty to, a crime involv-
ing fraud in obtaining title IV, HEA 
program assistance. 

(2)(i) For purposes of this section, the 
lender must obtain a credit report on 
each applicant from at least one na-
tional credit bureau. The credit report 
must be secured within a timeframe 
that would ensure the most accurate, 
current representation of the bor-
rower’s credit history before the first 
day of the period of enrollment for 
which the loan is intended. 

(ii) Unless the lender determines that 
extenuating circumstances existed, the 
lender must consider each applicant to 
have an adverse credit history based on 
the credit report if— 

(A) The applicant is considered 90 or 
more days delinquent on the repay-
ment of a debt; or 

(B) The applicant has been the sub-
ject of a default determination, bank-
ruptcy discharge, foreclosure, reposses-
sion, tax lien, wage garnishment, or 
write-off of a Title IV debt, during the 
five years preceding the date of the 
credit report. 

(iii) Nothing in this paragraph pre-
cludes the lender from establishing 
more restrictive credit standards to de-
termine whether the applicant has an 
adverse credit history. 

(iv) The absence of any credit history 
is not an indication that the applicant 
has an adverse credit history and is not 
to be used as a reason to deny a PLUS 
loan to that applicant. 

(v) The lender must retain a record of 
its basis for determining that extenu-
ating circumstances existed. This 
record may include, but is not limited 
to, an updated credit report, a state-
ment from the creditor that the bor-
rower has made satisfactory arrange-
ments to repay the debt, or a satisfac-
tory statement from the borrower ex-
plaining any delinquencies with out-
standing balances of less than $500. 

(3) For purposes of paragraph (c)(1) of 
this section, a ‘‘parent’’ includes the 
individuals described in the definition 
of ‘‘parent’’ in 34 CFR 668.2 and the 

spouse of a parent who remarried, if 
that spouse’s income and assets would 
have been taken into account when cal-
culating a dependent student’s ex-
pected family contribution. 

(d) Consolidation program borrower. (1) 
An individual is eligible to receive a 
Consolidation loan if the individual— 

(i) On the loans being consolidated— 
(A) Is, at the time of application for 

a Consolidation loan— 
(1) In a grace period preceding repay-

ment; 
(2) In repayment status; 
(3) In a default status and has either 

made satisfactory repayment arrange-
ments as defined in applicable program 
regulations or has agreed to repay the 
consolidation loan under the income- 
sensitive repayment plan described in 
§ 682.209(a)(6)(iii); 

(B) Not subject to a judgment se-
cured through litigation, unless the 
judgment has been vacated; 

(C) Not subject to an order for wage 
garnishment under section 488A of the 
Act, unless the order has been lifted; 

(D) Not in default status resulting 
from a claim filed under § 682.412. 

(ii) Certifies that no other applica-
tion for a Consolidation loan is pend-
ing; and 

(iii) Agrees to notify the holder of 
any changes in address. 

(2) A borrower may not consolidate a 
loan under this section for which the 
borrower is wholly or partially ineli-
gible. 

(e) A borrower’s eligibility to receive 
a Consolidation loan terminates upon 
receipt of a Consolidation loan except 
that— 

(1) Eligible loans received prior to 
the date a Consolidation loan was made 
and loans received during the 180-day 
period following the date a Consolida-
tion loan was made, may be added to 
the Consolidation loan based on the 
borrower’s request received by the 
lender during the 180-day period after 
the date the Consolidation loan was 
made; 

(2) A borrower who receives an eligi-
ble loan before or after the date a Con-
solidation loan is made may receive a 
subsequent Consolidation loan; 

(3) A Consolidation loan borrower 
may consolidate an existing Consolida-
tion loan if the borrower has at least 
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one other eligible loan made before or 
after the existing Consolidation loan 
that will be consolidated; and 

(4) If the consolidation loan has been 
submitted to the guaranty agency for 
default aversion, the borrower may ob-
tain a subsequent consolidation loan 
under the Federal Direct Consolidation 
Loan Program for purposes of obtain-
ing an income contingent repayment 
plan. 

(Authority: 20 U.S.C. 1077, 1078, 1078–1, 1078–2, 
1078–3, 1082, and 1091) 

[57 FR 60323, Dec. 18, 1992, as amended at 59 
FR 25745, May 17, 1994; 59 FR 33349, June 28, 
1994; 59 FR 61215, Nov. 29, 1994; 60 FR 61756, 
61815, Dec. 1, 1995; 60 FR 65021, Dec. 18, 1995; 
62 FR 63433, Nov. 28, 1997; 64 FR 18975, Apr. 16, 
1999; 64 FR 58952, Nov. 1, 1999; 65 FR 65619, 
65691, Nov. 1, 2000; 66 FR 44007, Aug. 21, 2001; 
68 FR 75428, Dec. 31, 2003; 71 FR 45699, Aug. 9, 
2006; 71 FR 64397, Nov. 1, 2006] 

§ 682.202 Permissible charges by lend-
ers to borrowers. 

The charges that lenders may impose 
on borrowers, either directly or indi-
rectly, are limited to the following: 

(a) Interest. The applicable interest 
rates for FFEL Program loans are 
given in paragraphs (a)(1) through 
(a)(4) of this section. 

(1) Stafford Loan Program. (i) For 
loans made prior to July 1, 1994, if, the 
borrower, on the date the promissory 
note evidencing the loan is signed, has 
an outstanding balance of principal or 
interest on a previous Stafford loan, 
the interest rate is the applicable in-
terest rate on that previous Stafford 
loan. 

(ii) If the borrower, on the date the 
promissory note evidencing the loan is 
signed, has no outstanding balance on 
any FFEL Program loan, and the first 
disbursement is made— 

(A) Prior to October 1, 1992, for a loan 
covering a period of instruction begin-
ning on or after July 1, 1988, the inter-
est rate is 8 percent until 48 months 
elapse after the repayment period be-
gins, and 10 percent thereafter; or 

(B) On or after October 1, 1992, and 
prior to July 1, 1994, the interest rate is 
a variable rate, applicable to each July 
1–June 30 period, that equals the lesser 
of— 

(1) The bond equivalent rate of the 
91-day Treasury bills auctioned at the 

final auction prior to the June 1 imme-
diately preceding the July 1–June 30 
period, plus 3.10 percent; or 

(2) 9 percent. 
(iii) For a Stafford loan for which the 

first disbursement is made before Octo-
ber 1, 1992— 

(A) If the borrower, on the date the 
promissory note is signed, has no out-
standing balance on a Stafford loan but 
has an outstanding balance of principal 
or interest on a PLUS or SLS loan 
made for a period of enrollment begin-
ning before July 1, 1988, or on a Con-
solidation loan that repaid a loan made 
for a period of enrollment beginning 
before July 1, 1988, the interest rate is 
8 percent; or 

(B) If the borrower, on the date the 
promissory note evidencing the loan is 
signed, has an outstanding balance of 
principal or interest on a PLUS or SLS 
loan made for a period of enrollment 
beginning on or after July 1, 1988, or on 
a Consolidation loan that repaid a loan 
made for a period of enrollment begin-
ning on or after July 1, 1988, the inter-
est rate is 8 percent until 48 months 
elapse after the repayment period be-
gins, and 10 percent thereafter. 

(iv) For a Stafford loan for which the 
first disbursement is made on or after 
October 1, 1992, but before December 20, 
1993, if the borrower, on the date the 
promissory note evidencing the loan is 
signed, has no outstanding balance on 
a Stafford loan but has an outstanding 
balance of principal or interest on a 
PLUS, SLS, or Consolidation loan, the 
interest rate is 8 percent. 

(v) For a Stafford loan for which the 
first disbursement is made on or after 
December 20, 1993 and prior to July 1, 
1994, if the borrower, on the date the 
promissory note is signed, has no out-
standing balance on a Stafford loan but 
has an outstanding balance of principal 
or interest on a PLUS, SLS, or Consoli-
dation loan, the interest rate is the 
rate provided in paragraph (a)(1)(ii)(B) 
of this section. 

(vi) For a Stafford loan for which the 
first disbursement is made on or after 
July 1, 1994 and prior to July 1, 1995, for 
a period of enrollment that includes or 
begins on or after July 1, 1994, the in-
terest rate is a variable rate, applica-
ble to each July 1–June 30 period, that 
equals the lesser of— 
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(A) The bond equivalent rate of the 
91-day Treasury bills auctioned at the 
final auction prior to the June 1 imme-
diately preceding the July 1–June 30 
period, plus 3.10; or 

(B) 8.25 percent. 
(vii) For a Stafford loan for which 

the first disbursement is made on or 
after July 1, 1995 and prior to July 1, 
1998 the interest rate is a variable rate 
applicable to each July 1–June 30 pe-
riod, that equals the lesser of— 

(A) The bond equivalent rate of the 
91-day Treasury bills auctioned at the 
final auction prior to the June 1 imme-
diately preceding the July 1–June 30 
period, plus 2.5 percent during the in- 
school, grace and deferment period and 
3.10 percent during repayment; or 

(B) 8.25 percent. 
(viii) For a Stafford loan for which 

the first disbursement is made on or 
after July 1, 1998, and prior to July 1, 
2006, the interest rate is a variable 
rate, applicable to each July 1–June 30 
period, that equals the lesser of— 

(A) The bond equivalent rate of the 
91-day Treasury bills auctioned at the 
final auction prior to the June 1 imme-
diately preceding the July 1–June 30 
period plus 1.7 percent during the in- 
school, grace and deferment periods 
and 2.3 percent during repayment; or 

(B) 8.25 percent. 
(ix) For a Stafford loan for which the 

first disbursement is made on or after 
July 1, 2006, the interest rate is 6.8 per-
cent. 

(2) PLUS Program. (i) For a combined 
repayment schedule under § 682.209(d), 
the interest rate is the weighted aver-
age of the rates of all loans included 
under that schedule. 

(ii) For a loan disbursed on or after 
July 1, 1987 but prior to October 1, 1992, 
and for any loan made under § 682.209 
(e) or (f), the interest rate is a variable 
rate, applicable to each July 1–June 30 
period, that equals the lesser of— 

(A) The bond equivalent rate of the 
52-week Treasury bills auctioned at the 
final auction prior to the June 1 imme-
diately preceding the July 1–June 30 
period, plus 3.25 percent; or 

(B) 12 percent. 
(iii) For a loan disbursed on or after 

October 1, 1992 and prior to July 1, 1994, 
the interest rate is a variable rate, ap-

plicable to each July 1–June 30 period, 
that equals the lesser of— 

(A) The bond equivalent rate of the 
52-week Treasury bills auctioned at the 
final auction prior to the June 1 imme-
diately preceding the July 1–June 30 
period, plus 3.10 percent; or 

(B) 10 percent. 
(iv) For a loan for which the first dis-

bursement is made on or after July 1, 
1994 and prior to July 1, 1998, the inter-
est rate is a variable rate applicable to 
each July 1–June 30 period, that equals 
the lesser of— 

(A) The bond equivalent rate of the 
52-week Treasury bills auctioned at the 
final auction prior to the June 1 imme-
diately preceding the July 1–June 30 
period, plus 3.10 percent; or 

(B) 9 percent. 
(v) For a loan for which the first dis-

bursement is made on or after July 1, 
1998, the interest rate is a variable 
rate, applicable to each July 1–June 30 
period, that equals the lesser of— 

(A) The bond equivalent rate of the 
91-day Treasury bills auctioned at the 
final auction prior to the June 1 imme-
diately preceding the July 1–June 30 
period, plus 3.10 percent; or 

(B) 9 percent. 
(vi)(A) Beginning on July 1, 2001, and 

prior to July 1, 2006, the interest rate 
on the loans described in paragraphs 
(a)(2)(ii) through (iv) of this section is 
a variable rate applicable to each July 
1–June 30, as determined on the pre-
ceding June 26, and is equal to the 
weekly average 1-year constant matu-
rity Treasury yield, as published by the 
Board of Governors of the Federal Re-
serve System, for the last calendar 
week ending on or before such June 26; 
plus— 

(1) 3.25 percent for loans described in 
paragraph (a)(2)(ii) of this section; or 

(2) 3.1 percent for loans described in 
paragraphs (a)(2)(iii) and (iv) of this 
section. 

(B) The interest rates calculated 
under paragraph (a)(2)(vi)(A) of this 
section shall not exceed the limits 
specified in paragraphs (a)(2)(ii)(B), 
(a)(2)(iii)(B), and (a)(2)(iv)(B) of this 
section, as applicable. 

(vii) For a PLUS loan first disbursed 
on or after July 1, 2006, the interest 
rate is 8.5 percent. 
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(3) SLS Program. (i) For a combined 
repayment schedule under § 682.209(d), 
the interest rate is the weighted aver-
age of the rates of all loans included 
under that schedule. 

(ii) For a loan disbursed on or after 
July 1, 1987 but prior to October 1, 1992, 
and for any loan made under § 682.209 
(e) or (f), the interest rate is a variable 
rate, applicable to each July 1–June 30 
period, that equals the lesser of— 

(A) The bond equivalent rate of the 
52-week Treasury bills auctioned at the 
final auction prior to the June 1 imme-
diately preceding the July 1–June 30 
period, plus 3.25 percent; or 

(B) 12 percent. 
(iii) For a loan disbursed on or after 

October 1, 1992, the interest rate is a 
variable rate, applicable to each July 
1–June 30 period, that equals the lesser 
of— 

(A) The bond equivalent rate of the 
52-week Treasury bills auctioned at the 
final auction prior to the June 1 imme-
diately preceding the July 1–June 30 
period, plus 3.10 percent; or 

(B) 11 percent. 
(iv)(A) Beginning on July 1, 2001, the 

interest rate on the loans described in 
paragraphs (a)(3)(ii) and (iii) of this 
section is a variable rate applicable to 
each July 1–June 30, as determined on 
the preceding June 26, and is equal to 
the weekly average 1-year constant 
maturity Treasury yield, as published 
by the Board of Governors of the Fed-
eral Reserve System, for the last cal-
endar week ending on or before such 
June 26; plus— 

(1) 3.25 percent for loans described in 
paragraph (a)(3)(ii) of this section; or 

(2) 3.1 percent for loans described in 
paragraph (a)(3)(iii) of this section. 

(B) The interest rates calculated 
under paragraph (a)(3)(iv)(A) of this 
section shall not exceed the limits 
specified in paragraphs (a)(3)(ii)(B) and 
(a)(3)(iii)(B) of this section, as applica-
ble. 

(4) Consolidation Program. (i) A Con-
solidation Program loan made before 
July 1, 1994 bears interest at the rate 
that is the greater of— 

(A) The weighted average of interest 
rates on the loans consolidated, round-
ed to the nearest whole percent; or 

(B) 9 percent. 

(ii) A Consolidation loan made on or 
after July 1, 1994, for which the loan 
application was received by the lender 
before November 13, 1997, bears interest 
at the rate that is equal to the weight-
ed average of interest rates on the 
loans consolidated, rounded upward to 
the nearest whole percent. 

(iii) For a Consolidation loan for 
which the loan application was re-
ceived by the lender on or after Novem-
ber 13, 1997 and before October 1, 1998, 
the interest rate for the portion of the 
loan that consolidated loans other than 
HEAL loans is a variable rate, applica-
ble to each July 1–June 30 period, that 
equals the lesser of— 

(A) The bond equivalent rate of the 
91-day Treasury bills auctioned at the 
final auction held prior to June 1 of 
each year plus 3.10 percent; or 

(B) 8.25 percent. 
(iv) For a Consolidation loan for 

which the application was received by 
the lender on or after October 1, 1998, 
the interest rate for the portion of the 
loan that consolidated loans other than 
HEAL loans is a fixed rate that is the 
lesser of— 

(A) The weighted average of interest 
rates on the loans consolidated, round-
ed to the nearest higher one-eighth of 
one percent; or 

(B) 8.25 percent. 
(v) For a Consolidation loan for 

which the application was received by 
the lender on or after November 13, 
1997, the annual interest rate applica-
ble to the portion of each consolidation 
loan that repaid HEAL loans is a vari-
able rate adjusted annually on July 1 
and must be equal to the average of the 
bond equivalent rates of the 91-day 
Treasury bills auctioned for the quar-
ter ending June 30, plus 3 percent. 
There is no maximum rate on this por-
tion of the loan. 

(5) Actual interest rates under the Staf-
ford loan, SLS, PLUS, and Consolidation 
Programs. A lender may charge a bor-
rower an actual rate of interest that is 
less than the applicable interest rate 
specified in paragraphs (a)(1)–(4) of this 
section. 

(6) Refund of excess interest paid on 
Stafford loans. 

(i) For a loan with an applicable in-
terest rate of 10 percent made prior to 
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July 23, 1992, and for a loan with an ap-
plicable interest rate of 10 percent 
made from July 23, 1992 through Sep-
tember 30, 1992, to a borrower with no 
outstanding FFEL Program loans— 

(A) If during any calendar quarter, 
the sum of the average of the bond 
equivalent rates of the 91-day Treasury 
bills auctioned for that quarter, plus 
3.25 percent, is less than 10 percent, the 
lender shall calculate an adjustment 
and credit the adjustment as specified 
under paragraph (a)(6)(i)(B) of this sec-
tion if the borrower’s account is not 
more than 30 days delinquent on De-
cember 31. The amount of the adjust-
ment for a calendar quarter is equal 
to— 

(1) 10 percent minus the sum of the 
average of the bond equivalent rates of 
the 91-day Treasury bills auctioned for 
the applicable quarter plus 3.25 per-
cent; 

(2) Multiplied by the average daily 
principal balance of the loan (not in-
cluding unearned interest added to 
principal); and 

(3) Divided by 4; 
(B) No later than 30 calendar days 

after the end of the calendar year, the 
holder of the loan shall credit any 
amounts computed under paragraph 
(a)(6)(i)(A) of this section to— 

(1) The Secretary, for amounts paid 
during any period in which the bor-
rower is eligible for interest benefits; 

(2) The borrower’s account to reduce 
the outstanding principal balance as of 
the date the holder adjusts the bor-
rower’s account, provided that the bor-
rower’s account was not more than 30 
days delinquent on that December 31; 
or 

(3) The Secretary, for a borrower who 
on the last day of the calendar year is 
delinquent for more than 30 days. 

(ii) For a fixed interest rate loan 
made on or after July 23, 1992 to a bor-
rower with an outstanding FFEL Pro-
gram loan— 

(A) If during any calendar quarter, 
the sum of the average of the bond 
equivalent rates of the 91-day Treasury 
bills auctioned for that quarter, plus 
3.10 percent, is less than the applicable 
interest rate, the lender shall calculate 
an adjustment and credit the adjust-
ment to reduce the outstanding prin-
cipal balance of the loan as specified 

under paragraph (a)(6)(ii)(C) of this sec-
tion if the borrower’s account is not 
more than 30 days delinquent on De-
cember 31. The amount of an adjust-
ment for a calendar quarter is equal 
to— 

(1) The applicable interest rate minus 
the sum of the average of the bond 
equivalent rates of the 91-day Treasury 
bills auctioned for the applicable quar-
ter plus 3.10 percent; 

(2) Multiplied by the average daily 
principal balance of the loan (not in-
cluding unearned interest added to 
principal); and 

(3) Divided by 4; 
(B) For any quarter or portion there-

of that the Secretary was obligated to 
pay interest subsidy on behalf of the 
borrower, the holder of the loan shall 
refund to the Secretary, no later than 
the end of the following quarter, any 
excess interest calculated in accord-
ance with paragraph (a)(6)(ii)(A) of this 
section; 

(C) For any other quarter, the holder 
of the loan shall, within 30 days of the 
end of the calendar year, reduce the 
borrower’s outstanding principal by 
the amount of excess interest cal-
culated under paragraph (a)(6)(ii)(A) of 
this section, provided that the bor-
rower’s account was not more than 30 
days delinquent as of December 31; 

(D) For a borrower who on the last 
day of the calendar year is delinquent 
for more than 30 days, any excess inter-
est calculated shall be refunded to the 
Secretary; and 

(E) Notwithstanding paragraphs 
(a)(6)(ii)(B), (C) and (D) of this section, 
if the loan was disbursed during a quar-
ter, the amount of any adjustment re-
funded to the Secretary or credited to 
the borrower for that quarter shall be 
prorated accordingly. 

(7) Conversion to Variable Rate. 
(i) A lender or holder shall convert 

the interest rate on a loan under para-
graphs (a)(6)(i) or (ii) of this section to 
a variable rate. 

(ii) The applicable interest rate for 
each 12-month period beginning on 
July 1 and ending on June 30 preceding 
each 12-month period is equal to the 
sum of— 

(A) The bond equivalent rate of the 
91-day Treasury bills auctioned at the 
final auction prior to June 1; and 
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(B) 3.25 percent in the case of a loan 
described in paragraph (a)(6)(i) of this 
section or 3.10 percent in the case of a 
loan described in paragraph (a)(6)(ii) of 
this section. 

(iii)(A) In connection with the con-
version specified in paragraph (a)(6)(ii) 
of this section for any period prior to 
the conversion for which a rebate has 
not been provided under paragraph 
(a)(6) of this section, a lender or holder 
shall convert the interest rate to a 
variable rate. 

(B) The interest rate for each period 
shall be reset quarterly and the appli-
cable interest rate for the quarter or 
portion shall equal the sum of— 

(1) The average of the bond equiva-
lent rates of 91-day Treasury bills auc-
tioned for the preceding 3-month pe-
riod; and 

(2) 3.25 percent in the case of loans as 
specified under paragraph (a)(6)(i) of 
this section or 3.10 percent in the case 
of loans as specified under paragraph 
(a)(6)(ii) of this section. 

(iv)(A) The holder of a loan being 
converted under paragraph (a)(7)(iii)(A) 
of this section shall complete such con-
version on or before January 1, 1995. 

(B) The holder shall, not later than 30 
days prior to the conversion, provide 
the borrower with— 

(1) A notice informing the borrower 
that the loan is being converted to a 
variable interest rate; 

(2) A description of the rate to the 
borrower; 

(3) The current interest rate; and 
(4) An explanation that the variable 

rate will provide a substantially equiv-
alent benefit as the adjustment other-
wise provided under paragraph (a)(6) of 
this section. 

(v) The notice may be provided as 
part of the disclosure requirement as 
specified under § 682.205. 

(vi) The interest rate as calculated 
under this paragraph may not exceed 
the maximum interest rate applicable 
to the loan prior to the conversion. 

(b) Capitalization. (1) A lender may 
add accrued interest and unpaid insur-
ance premiums to the borrower’s un-
paid principal balance in accordance 
with this section. This increase in the 
principal balance of a loan is called 
‘‘capitalization.’’ 

(2) Except as provided in paragraph 
(b)(4) of this section, a lender may cap-
italize interest payable by the bor-
rower that has accrued— 

(i) For the period from the date the 
first disbursement was made to the be-
ginning date of the in-school period; 

(ii) For the in-school or grace peri-
ods, or for a period needed to align re-
payment of an SLS with a Stafford 
loan, if capitalization is expressly au-
thorized by the promissory note (or 
with the written consent of the bor-
rower); 

(iii) For a period of authorized 
deferment; 

(iv) For a period of authorized for-
bearance; or 

(v) For the period from the date the 
first installment payment was due 
until it was made. 

(3) A lender may capitalize accrued 
interest under paragraphs (b)(2)(ii) 
through (iv) of this section no more 
frequently than quarterly. Capitaliza-
tion is again permitted when repay-
ment is required to begin or resume. A 
lender may capitalize accrued interest 
under paragraph (b)(2) (i) and (v) of this 
section only on the date repayment of 
principal is scheduled to begin. 

(4)(i) For unsubsidized Stafford loans 
disbursed on or after October 7, 1998 
and prior to July 1, 2000, the lender 
may capitalize the unpaid interest that 
accrues on the loan according to the 
requirements of section 428H(e)(2) of 
the Act. 

(ii) For Stafford loans first disbursed 
on or after July 1, 2000, the lender may 
capitalize the unpaid interest— 

(A) When the loan enters repayment; 
(B) At the expiration of a period of 

authorized deferment; 
(C) At the expiration of a period of 

authorized forbearance; and 
(D) When the borrower defaults. 
(5) For any borrower in an in-school 

or grace period or the period needed to 
align repayment, deferment, or for-
bearance status, during which the Sec-
retary does not pay interest benefits 
and for which the borrower has agreed 
to make payments of interest, the 
lender may capitalize past due interest 
provided that the lender has notified 
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the borrower that the borrower’s fail-
ure to resolve any delinquency con-
stitutes the borrower’s consent to cap-
italization of delinquent interest and 
all interest that will accrue through 
the remainder of that period. 

(c) Fees for FFEL Program loans. (1)(i) 
For Stafford loans first disbursed prior 
to July 1, 2006, a lender may charge a 
borrower an origination fee not to ex-
ceed 3 percent of the principal amount 
of the loan. 

(ii) For Stafford loans first disbursed 
on or after July 1, 2006, but before July 
1, 2007, a lender may charge a borrower 
an origination fee not to exceed 2 per-
cent of the principal amount of the 
loan. 

(iii) For Stafford loans first disbursed 
on or after July 1, 2007, but before July 
1, 2008, a lender may charge a borrower 
an origination fee not to exceed 1.5 per-
cent of the principal amount of the 
loan. 

(iv) For Stafford loans first disbursed 
on or after July 1, 2008, but before July 
1, 2009, a lender may charge a borrower 
an origination fee not to exceed 1 per-
cent of the principal amount of the 
loan. 

(v) For Stafford loans first disbursed 
on or after July 1, 2009, but before July 
1, 2010, a lender may charge a borrower 
an origination fee not to exceed .5 per-
cent of the principal amount of the 
loan. 

(vi) For Stafford loans first disbursed 
on or after July 1, 2010, a lender may 
not charge a borrower an origination 
fee. 

(vii) Except as provided in paragraph 
(c)(2) of this section, a lender must 
charge all borrowers the same origina-
tion fee. 

(2)(i) A lender may charge a lower 
origination fee than the amount speci-
fied in paragraph (c)(1) of this section 
to a borrower whose expected family 
contribution (EFC), used to determine 
eligibility for the loan, is equal to or 
less than the maximum qualifying EFC 
for a Federal Pell Grant at the time 
the loan is certified or to a borrower 
who qualifies for a subsidized Stafford 
loan. A lender must charge all such 
borrowers the same origination fee. 

(ii) With the approval of the Sec-
retary, a lender may use a standard 

comparable to that defined in para-
graph (c)(2)(i) of this section. 

(3) If a lender charges a lower origi-
nation fee on unsubsidized loans under 
paragraph (c)(1) or (c)(2) of this section, 
the lender must charge the same fee on 
subsidized loans. 

(4)(i) For purposes of this paragraph 
(c), a lender is defined as: 

(A) All entities under common own-
ership, including ownership by a com-
mon holding company, that make loans 
to borrowers in a particular state; and 

(B) Any beneficial owner of loans 
that provides funds to an eligible lend-
er trustee to make loans on the bene-
ficial owner’s behalf in a particular 
state. 

(ii) If a lender as defined in para-
graph(c)(4)(i) charges a lower origina-
tion fee to any borrower in a particular 
state under paragraphs (c)(1) or (c)(2) of 
this section, the lender must charge all 
such borrowers who reside in that state 
or attend school in that state the same 
origination fee. 

(5) Shall charge a borrower an origi-
nation fee on a PLUS loan of 3 percent 
of the principal amount of the loan; 

(6) Shall deduct a pro rata portion of 
the fee (if charged) from each disburse-
ment; and 

(7) Shall refund by a credit against 
the borrower’s loan balance the portion 
of the origination fee previously de-
ducted from the loan that is attrib-
utable to any portion of the loan— 

(i) That is returned by a school to a 
lender in order to comply with the Act 
or with applicable regulations; 

(ii) That is repaid or returned within 
120 days of disbursement, unless— 

(A) The borrower has no FFEL Pro-
gram loans in repayment status and 
has requested, in writing, that the re-
paid or returned funds be used for a dif-
ferent purpose; or 

(B) The borrower has a FFEL Pro-
gram loan in repayment status, in 
which case the payment is applied in 
accordance with § 682.209(b) unless the 
borrower has requested, in writing, 
that the repaid or returned funds be ap-
plied as a cancellation of all or part of 
the loan; 

(iii) For which a loan check has not 
been negotiated within 120 days of dis-
bursement; or 
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(iv) For which loan proceeds dis-
bursed by electronic funds transfer or 
master check in accordance with 
§ 682.207(b)(1)(ii) (B) and (C) have not 
been released from the restricted ac-
count maintained by the school within 
120 days of disbursement. 

(d) Insurance premium and Federal de-
fault fee. 

(1) For loans guaranteed prior to 
July 1, 2006, a lender may charge the 
borrower the amount of the insurance 
premium paid by the lender to the 
guarantor (up to 1 percent of the prin-
cipal amount of the loan) if that charge 
is provided for in the promissory note. 

(2) For loans guaranteed on or after 
July 1, 2006, other than an SLS or 
PLUS loan refinanced under § 682.209(e) 
or (f), a lender may charge the bor-
rower the amount of the Federal de-
fault fee paid by the lender to the guar-
antor (up to 1 percent of the principal 
amount of the loan) if that charge is 
provided for in the promissory note. 

(3) If the borrower is charged the in-
surance premium or the Federal de-
fault fee, the amount charged must be 
deducted proportionately from each 
disbursement of the borrower’s loan 
proceeds, if the loan is disbursed in 
more than one installment. 

(4) The lender shall refund the insur-
ance premium or Federal default fee 
paid by the borrower in accordance 
with the circumstances and procedures 
applicable to the return of origination 
fees, as described in paragraph (c)(7) of 
this section. 

(e) Administrative charge for a refi-
nanced PLUS or SLS Loan. A lender 
may charge a borrower up to $100 to 
cover the administrative costs of mak-
ing a loan to a borrower under 
§ 682.209(e) for the purpose of refi-
nancing a PLUS or SLS loan to secure 
a variable interest rate. 

(f) Late charge. (1) If authorized by 
the borrower’s promissory note, the 
lender may require the borrower to pay 
a late charge under the circumstances 
described in paragraph (f)(2) of this sec-
tion. This charge may not exceed six 
cents for each dollar of each late in-
stallment. 

(2) The lender may require the bor-
rower to pay a late charge if the bor-
rower fails to pay all or a portion of a 

required installment payment within 
15 days after it is due. 

(g) Collection charges. (1) If provided 
for in the borrower’s promissory note, 
and notwithstanding any provisions of 
State law, the lender may require that 
the borrower or any endorser pay costs 
incurred by the lender or its agents in 
collecting installments not paid when 
due, including, but not limited to— 

(i) Attorney’s fees; 
(ii) Court costs; and 
(iii) Telegrams. 
(2) The costs referred to in paragraph 

(g)(1) of this section may not include 
routine collection costs associated 
with preparing letters or notices or 
with making personal contacts with 
the borrower (e.g., local and long-dis-
tance telephone calls). 

(h) Special allowance. Pursuant to 
§ 682.412(c), a lender may charge a bor-
rower the amount of special allowance 
paid by the Secretary on behalf of the 
borrower. 

(Authority: 20 U.S.C. 1077, 1078, 1078–1, 1078–2, 
1078–3, 1079, 1082, 1087–1, 1091a) 

[57 FR 60323, Dec. 18, 1992, as amended at 59 
FR 22475, Apr. 29, 1994; 59 FR 61427, Nov. 30, 
1994; 61 FR 60486, Nov. 27, 1996; 62 FR 63434, 
Nov. 28, 1997; 64 FR 18976, Apr. 16, 1999; 64 FR 
58953, Nov. 1, 1999; 66 FR 34762, June 29, 2001; 
71 FR 45700, Aug. 9, 2006] 

§ 682.203 Responsible parties. 
(a) Delegation of functions. A school, 

lender, or guaranty agency may con-
tract or otherwise delegate the per-
formance of its functions under the Act 
and this part to a servicing agency or 
other party. This contracting or other 
delegation of functions does not relieve 
the school, lender, or guaranty agency 
of its duty to comply with the require-
ments of the Act and this part. 

(b) Trustee responsibility. A lender 
that holds a loan in its capacity as a 
trustee assumes responsibility for com-
plying with all statutory and regu-
latory requirements imposed on any 
other holders of a loan. 

(Authority: 20 U.S.C. 1082) 

§ 682.204 Maximum loan amounts. 
(a) Stafford Loan Program annual lim-

its. (1) In the case of an undergraduate 
student who has not successfully com-
pleted the first year of a program of 
undergraduate education, the total 
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amount the student may borrow for 
any academic year of study under the 
Stafford Loan Program in combination 
with the Federal Direct Stafford/Ford 
Loan Program may not exceed the fol-
lowing: 

(i) $2,625, or, for a loan disbursed on 
or after July 1, 2007, $3,500, for a pro-

gram of study of at least a full aca-
demic year in length. 

(ii) For a one-year program of study 
with less than a full academic year re-
maining, the amount that is the same 
ratio to $2,625, or, for a loan disbursed 
on or after July 1, 2007, $3,500, as the— 

Number of semester,  trimester,  quarter,  or clock hours enrolled

Number of  semester,  trimester,  quarter,  or clock hours in academic year.

(iii) For a program of study that is 
less than a full academic year in 
length, the amount that is the same 

ratio to $2,625, or, for a loan disbursed 
on or after July 1, 2007, $3,500 as the 
lesser of the— 

Number of semester,  trimester,  quarter or clock hours enrolled

Number of  semester,  trimester,  quarter,  or clock hours in academic year

or 

Number of weeks in program

Number of weeks in academic year.
 

(2) In the case of a student who has 
successfully completed the first year of 
an undergraduate program but has not 
successfully completed the second year 
of an undergraduate program, the total 
amount the student may borrow for 
any academic year of study under the 
Stafford Loan Program in combination 
with the Federal Direct Stafford/Ford 
Loan Program may not exceed the fol-
lowing: 

(i) $3,500, or, for a loan disbursed on 
or after July 1, 2007, $4,500, for a pro-
gram whose length is at least a full 
academic year in length. 

(ii) For a program of study with less 
than a full academic year remaining, 
an amount that is the same ratio to 
$3,500, or, for a loan disbursed on or 
after July 1, 2007, $4,500, as the— 

Number of semester,  trimester,  quarter or clock hours enrolled

Number of  semester,  trimester,  quarter,  or clock hours in academic year.

(3) In the case of an undergraduate 
student who has successfully com-
pleted the first and second years of a 
program of study of undergraduate 
education but has not successfully 
completed the remainder of the pro-
gram, the total amount the student 
may borrow for any academic year of 
study under the Stafford Loan Pro-

gram in combination with the Federal 
Direct Stafford/Ford Loan Program 
may not exceed the following: 

(i) $5,500 for a program whose length 
is at least an academic year in length. 

(ii) For a program of study with less 
than a full academic year remaining, 
an amount that is the same ratio to 
$5,500 as the— 
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Number of semester,  trimester,  quarter,  or clock hours enrolled

Number of  semester,  trimester,  quarter,  or clock hours in academic year.

(4) In the case of a student who has 
an associate or baccalaureate degree 
that is required for admission into a 
program and who is not a graduate or 
professional student, the total amount 
the student may borrow for any aca-
demic year of study may not exceed 
the amounts in paragraph (a)(3) of this 
section. 

(5) In the case of a graduate or pro-
fessional student, the total amount the 
student may borrow for any academic 
year of study under the Stafford Loan 
Program, in combination with any 
amount borrowed under the Federal Di-
rect Stafford/Ford Loan Program, may 
not exceed $8,500. 

(6) In the case of a student enrolled 
for no longer than one consecutive 12- 
month period in a course of study nec-
essary for enrollment in a program 
leading to a degree or certificate, the 
total amount the student may borrow 
for any academic year of study under 
the Stafford Loan Program in combina-
tion with the Federal Direct Stafford/ 
Ford Loan Program may not exceed 
the following: 

(i) $2,625 for coursework necessary for 
enrollment in an undergraduate degree 
or certificate program. 

(ii) $5,500 for coursework necessary 
for enrollment in a graduate or profes-
sional degree or certificate program for 
a student who has obtained a bacca-
laureate degree. 

(7) In the case of a student who has 
obtained a baccalaureate degree and is 
enrolled or accepted for enrollment in 
coursework necessary for a profes-
sional credential or certification from 
a State that is required for employ-
ment as a teacher in an elementary or 
secondary school in that State, the 
total amount the student may borrow 
for any academic year of study under 
the Stafford Loan Program in combina-
tion with the Federal Direct Stafford/ 
Ford Loan Program may not exceed 
$5,500. 

(8) Except as provided in paragraph 
(a)(4) of this section, an undergraduate 
student who is enrolled in a program 
that is one academic year or less in 

length may not borrow an amount for 
any academic year of study that ex-
ceeds the amounts in paragraph (a)(1) 
of this section. 

(9) Except as provided in paragraph 
(a)(4) of this section— 

(i) An undergraduate student who is 
enrolled in a program that is more 
than one academic year in length and 
who has not successfully completed the 
first year of that program may not bor-
row an amount for any academic year 
of study that exceeds the amounts in 
paragraph (a)(1) of this section. 

(ii) An undergraduate student who is 
enrolled in a program that is more 
than one academic year in length and 
who has successfully completed the 
first year of that program, but has not 
successfully completed the second year 
of the program, may not borrow an 
amount for any academic year of study 
that exceeds the amounts in paragraph 
(a)(2) of this section. 

(b) Stafford Loan Program aggregate 
limits. The aggregate unpaid principal 
amount of all Stafford Loan Program 
loans in combination with loans re-
ceived by the student under the Fed-
eral Direct Stafford/Ford Loan Pro-
gram, but excluding the amount of cap-
italized interest may not exceed the 
following: 

(1) $23,000 in the case of any student 
who has not successfully completed a 
program of study at the undergraduate 
level. 

(2) $65,500, in the case of a graduate 
or professional student, including loans 
for undergraduate study. 

(c) Unsubsidized Stafford Loan Pro-
gram. (1) In the case of a dependent un-
dergraduate student, the total amount 
the student may borrow for any period 
of study under the Unsubsidized Staf-
ford Loan Program in combination 
with the Federal Direct Unsubsidized 
Stafford/Ford Loan Program is the 
same as the amount determined under 
paragraph (a) of this section, less any 
amount received under the Stafford 
Loan Program or the Federal Direct 
Stafford/Ford Loan Program. 
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(2) In the case of an independent un-
dergraduate student, a graduate or pro-
fessional student, or certain dependent 
undergraduate students under the con-
ditions specified in § 682.201(a)(3), the 
total amount the student may borrow 
for any period of enrollment under the 
Unsubsidized Stafford Loan and Fed-
eral Direct Unsubsidized Stafford/Ford 
Loan programs may not exceed the 
amounts determined under paragraph 
(a) of this section less any amount re-
ceived under the Federal Stafford Loan 
Program or the Federal Direct Staf-
ford/Ford Loan Program, in combina-
tion with the amounts determined 
under paragraph (d) of this section. 

(d) Additional eligibility under the Un-
subsidized Stafford Loan Program. In ad-
dition to any amount borrowed under 
paragraphs (a) and (c) of this section, 
an independent undergraduate student, 
graduate or professional student, and 
certain dependent undergraduate stu-

dents under the conditions specified in 
§ 682.201(a)(3) may borrow additional 
amounts under the Unsubsidized Staf-
ford Loan Program. The additional 
amount that such a student may bor-
row under the Unsubsidized Stafford 
Loan Program in combination with the 
Federal Direct Unsubsidized Stafford/ 
Ford Loan Program, in addition to the 
amounts allowed under paragraphs (b) 
and (c) of this section for any academic 
year of study— 

(1) In the case of a student who has 
not successfully completed the first 
year of a program of undergraduate 
education, may not exceed the fol-
lowing: 

(i) $4,000 for a program of study of at 
least a full academic year. 

(ii) For a one-year program of study 
with less than a full academic year re-
maining, the amount that is the same 
ratio to $4,000 as the— 

Number of semester,  trimester,  quarter,  or clock hours enrolled

Number of  semester,  trimester,  quarter,  or clock hours in academic year.

(iii) For a program of study that is 
less than a full academic year in 

length, an amount that is the same 
ratio to $4,000 as the lesser of— 

Number of semester,  trimester,  quarter,  or clock hours enrolled

Number of  semester,  trimester,  quarter,  or clock hours in academic year.

or 

Number of weeks enrolled

Number of weeks in academic year.
 

(2) In the case of a student who has 
completed the first year of a program 
of undergraduate education but has not 
successfully completed the second year 
of a program of undergraduate edu-
cation may not exceed the following: 

(i) $4,000 for a program of study of at 
least a full academic year in length. 

(ii) For a program of study with less 
than a full academic year remaining, 
an amount that is the same ratio to 
$4,000 as the— 

Number of semester,  trimester,  quarter,  or clock hours enrolled

Number of  semester,  trimester,  quarter,  or clock hours in academic year.
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(3) In the case of a student who has 
successfully completed the second year 
of a program of undergraduate edu-
cation, but has not completed the re-
mainder of the program, may not ex-
ceed the following: 

(i) $5,000 for a program of study of at 
least a full academic year. 

(ii) For a program of study with less 
than a full academic year remaining, 
an amount that is the same ratio to 
$5,000 as the— 

Number of semester,  trimester,  quarter,  or clock hours enrolled

Number of  semester,  trimester,  quarter,  or clock hours in academic year.

(4) In the case of a student who has 
an associate or baccalaureate degree 
that is required for admission into a 
program and who is not a graduate or 
professional student, the total amount 
the student may borrow for any aca-
demic year of study may not exceed 
the amounts in paragraph (d)(3) of this 
section. 

(5) In the case of a graduate or pro-
fessional student, may not exceed 
$10,000, or, for a loan disbursed on or 
after July 1, 2007, $12,000. 

(6) In the case of a student enrolled 
for no longer than one consecutive 12- 
month period in a course of study nec-
essary for enrollment in a program 
leading to a degree or a certificate may 
not exceed the following: 

(i) $4,000 for coursework necessary for 
enrollment in an undergraduate degree 
or certificate program. 

(ii) $5,000, or, for a loan disbursed on 
or after July 1, 2007, $7,000, for 
coursework necessary for enrollment in 
a graduate or professional degree or 
certificate program for a student who 
has obtained a baccalaureate degree. 

(iii) In the case of a student who has 
obtained a baccalaureate degree and is 
enrolled or accepted for enrollment in 
a program necessary for a professional 
credential or a certification from a 
State that is required for employment 
as a teacher in an elementary or sec-
ondary school in that State, $5,000, or, 
for a loan disbursed on or after July 1, 
2007, $7,000. 

(7) Except as provided in paragraph 
(d)(4) of this section, an undergraduate 
student who is enrolled in a program 
that is one academic year or less in 
length may not borrow an amount for 
any academic year of study that ex-
ceeds the amounts in paragraph (d)(1) 
of this section. 

(8) Except as provided in paragraph 
(d)(4) of this section— 

(i) An undergraduate student who is 
enrolled in a program that is more 
than one academic year in length and 
who has not successfully completed the 
first year of that program may not bor-
row an amount for any academic year 
of study that exceeds the amounts in 
paragraph (d)(1) of this section. 

(ii) An undergraduate student who is 
enrolled in a program that is more 
than one academic year in length and 
who has successfully completed the 
first year of that program, but has not 
successfully completed the second year 
of the program, may not borrow an 
amount for any academic year of study 
that exceeds the amounts in paragraph 
(d)(2) of this section. 

(e) Combined Federal Stafford, SLS and 
Federal Unsubsidized Stafford Loan Pro-
gram aggregate limits. The aggregate un-
paid principal amount of Stafford 
Loans, Federal Direct Stafford/Ford 
Loans, Unsubsidized Stafford Loans, 
Federal Direct Unsubsidized Stafford/ 
Ford Loans and SLS Loans, but exclud-
ing the amount of capitalized interest, 
may not exceed the following: 

(1) $46,000 for an undergraduate stu-
dent. 

(2) $138,500 for a graduate or profes-
sional student. 

(f) SLS Program annual limit. (1) In the 
case of a loan for which the first dis-
bursement is made prior to July 1, 1993, 
the total amount of all SLS loans that 
a student may borrow for any academic 
year may not exceed $4,000 or, if the 
student is entering or is enrolled in a 
program of undergraduate education 
that is less than one academic year in 
length and the student’s SLS loan ap-
plication is certified pursuant to 
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§ 682.603 by the school on or after Janu-
ary 1, 1990— 

(i) $2,500 for a student enrolled in a 
program whose length is at least two- 
thirds of an academic year but less 
than a full academic year in length; 

(ii) $1,500 for a student enrolled in a 
program whose length is less than two- 
thirds of an academic year in length; 
and 

(iii) $0 for a student enrolled in a pro-
gram whose length is less than one- 
third of an academic year in length. 

(2) In the case of a loan for which a 
first disbursement is made on or after 
July 1, 1993, the total amount a student 
may borrow for an academic year 
under the SLS program— 

(i) In the case of a student who has 
not successfully completed the first 
and second year of a program of under-
graduate education, may not exceed 
the following— 

(A) $4,000 for enrollment in a program 
whose length is at least a full academic 
year in length; 

(B) $2,500 for enrollment in a program 
whose length is at least two-thirds but 
less than a full academic year in 
length; 

(C) $1,500 for enrollment in a program 
whose length is at least one-third but 
less than two-thirds of an academic 
year in length; 

(ii) Except as provided in paragraph 
(f)(3) of this section, in the case of a 
student who successfully completed the 
first and second year of an under-
graduate program, but has not com-
pleted the remainder of the program, 
may not exceed the following— 

(A) $5,000 for enrollment in a program 
whose length is at least a full academic 
year; 

(B) $3,325 for enrollment in a program 
whose length is at least two-thirds of 
an academic year but less than a full 
academic year in length; or 

(C) $1,675 for enrollment in a program 
whose length is at least one-third of an 
academic year but less than two-thirds 
of an academic year; and 

(iii) In the case of a graduate or pro-
fessional student, may not exceed 
$10,000. 

(3) For a period of enrollment begin-
ning after October 1, 1993, but prior to 
July 1, 1994 for which the first disburse-
ment is made prior to July 1, 1994, in 

the case of a student who has success-
fully completed the first and second 
years of a program but has not success-
fully completed the remainder of a pro-
gram of undergraduate education— 

(i) $5,000; or 
(ii) If the student is enrolled in a pro-

gram, the remainder of which is less 
than a full academic year, the max-
imum annual amount that the student 
may receive may not exceed the 
amount that bears the same ratio to 
the amount in paragraph (f)(3)(i) of this 
section as the remainder measured in 
semester, trimester, quarter, or clock 
hours bears to one academic year. 

(g) SLS Program aggregate limit. The 
total unpaid principal amount of SLS 
Program loans made to— 

(1) An undergraduate student may 
not exceed— 

(i) $20,000, for loans for which the 
first disbursement is made prior to 
July 1, 1993; or 

(ii) $23,000, for loans for which the 
first disbursement was made on or 
after July 1, 1993; and 

(2) A graduate student may not ex-
ceed— 

(i) $20,000, for loans for which the 
first disbursement is made prior to 
July 1, 1993; or 

(ii) $73,000, for loans for which the 
first disbursement was made on or 
after July 1, 1993 including loans for 
undergraduate study. 

(h) PLUS Program annual limit. The 
total amount of all PLUS Program 
loans that a parent or student may bor-
row for any academic year of study 
may not exceed the student’s cost of 
education minus other estimated finan-
cial assistance for that student. 

(i) Minimum loan interval. The annual 
loan limits applicable to a student 
apply to the length of the school’s aca-
demic year. 

(j) Treatment of Consolidation loans for 
purposes of determining loan limits. The 
percentage of the outstanding balance 
on a Consolidation loan counted 
against a borrower’s aggregate loan 
limits under the Stafford loan, Unsub-
sidized Stafford loan, Direct Stafford 
loan, Direct Unsubsidized loan, SLS, 
PLUS, Perkins Loan, or HEAL pro-
gram must equal the percentage of the 
original amount of the Consolidation 
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loan attributable to loans made to the 
borrower under that program. 

(k) Maximum loan amounts. In no case 
may a Stafford, PLUS, or SLS loan 
amount exceed the student’s estimated 
cost of attendance for the period of en-
rollment for which the loan is in-
tended, less— 

(1) The student’s estimated financial 
assistance for that period; and 

(2) The borrower’s expected family 
contribution for that period, in the 
case of a Stafford loan that is eligible 
for interest benefits. 

(l) In determining a Stafford loan 
amount in accordance with § 682.204 (a), 
(c) and (d), the school must use the def-
inition of academic year in 34 CFR 
668.3. 

[59 FR 33350, June 28, 1994, as amended at 64 
FR 18976, Apr. 16, 1999; 64 FR 58954, Nov. 1, 
1999; 66 FR 34763, June 29, 2001; 67 FR 67078, 
Nov. 1, 2002; 71 FR 45700, Aug. 9, 2006; 71 FR 
64397, Nov. 1, 2006] 

§ 682.205 Disclosure requirements for 
lenders. 

(a) Initial disclosure statement. (1) A 
lender must disclose the information 
described in paragraph (a)(2) of this 
section to a borrower, in simple and 
understandable terms, before or at the 
time of the first disbursement on a 
Federal Stafford or Federal PLUS loan. 
The information given to the borrower 
must prominently and clearly display, 
in bold type, a clear and concise state-
ment that the borrower is receiving a 
loan that must be repaid. 

(2) The lender shall provide the bor-
rower with— 

(i) The lender’s name; 
(ii) A toll-free telephone number ac-

cessible from within the United States 
that the borrower can use to obtain ad-
ditional loan information; 

(iii) The address to which correspond-
ence with the lender and payments 
should be sent; 

(iv) Notice that the lender may sell 
or transfer the loan to another party 
and, if it does, that the address and 
identity of the party to which cor-
respondence and payments should be 
sent may change; 

(v) The principal amount of the loan; 
(vi) The amount of any charges, in-

cluding the origination fee if applica-
ble, and the insurance premium, to be 

collected by the lender before or at the 
time of each disbursement on the loan, 
and an explanation of whether those 
charges are to be deducted from the 
proceeds of the loan or paid separately 
by the borrower; 

(vii) The actual interest rate; 
(viii) The annual and aggregate max-

imum amounts that may be borrowed; 
(ix) A statement that information 

concerning the loan, including the date 
of disbursement and the amount of the 
loan, will be reported to a national 
credit bureau; 

(x) An explanation of when repay-
ment of the loan is required and when 
the borrower is required to pay the in-
terest that accrues on the loan; 

(xi) The minimum and maximum 
number of years in which the loan 
must be repaid and the minimum 
amount of required annual payments; 

(xii) An explanation of any special 
options the borrower may have for con-
solidating or refinancing the loan; 

(xiii) A statement that the borrower 
has the right to prepay all or part of 
the loan at any time, without penalty; 

(xiv) A statement describing the cir-
cumstances under which repayment of 
the loan or interest that accrues on the 
loan may be deferred; 

(xv) A statement of availability of 
the Department of Defense program for 
repayment of loans on the basis of 
military service, as provided for in 10 
U.S.C. 2171; 

(xvi) The definition of ‘‘default’’ 
found in § 682.200, and the consequences 
to the borrower of a default, including 
a statement concerning likely litiga-
tion, a statement that the default will 
be reported to a national credit bureau, 
and statements that the borrower will 
be liable for substantial collection 
costs, that the borrower’s Federal and 
State income tax refund may be with-
held to pay the debt, that the bor-
rower’s wages may be garnished or off-
set, and that the borrower will be ineli-
gible for additional Federal student fi-
nancial aid, as well as for assistance 
under most Federal benefit programs; 

(xvii) An explanation of the possible 
effects of accepting the loan on the stu-
dent’s eligibility for other forms of stu-
dent financial assistance; 
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(xviii) An explanation of any costs 
the borrower may incur in the making 
or collection of the loan; and 

(xix) In the case of a Stafford or stu-
dent PLUS loan, a statement that the 
loan proceeds will be transmitted to 
the school for delivery to the borrower; 

(xx) A statement of the total cumu-
lative balance, including the loan ap-
plied for, owed to that lender, and an 
estimate of, or information that will 
allow the borrower to estimate, the 
projected monthly payment amount 
based on that cumulative outstanding 
balance. 

(3) With the exception of paragraphs 
(a)(2)(i) through (a)(2)(iii), (a)(2)(v) 
through (a)(2)(vii), and (a)(2)(xx) of this 
section, a lender’s disclosure require-
ments are met if it provides the bor-
rower with either— 

(i) The borrower’s rights and respon-
sibilities statement approved by the 
Secretary under paragraph (b) of this 
section; or 

(ii) The plain language disclosure ap-
proved by the Secretary under para-
graph (g) of this section for subsequent 
loans made under a Master Promissory 
Note. 

(b) Separate statement of borrower 
rights and responsibilities. In addition to 
the disclosures required by paragraph 
(a) of this section, the lender must pro-
vide the borrower with a separate writ-
ten statement, using simple and under-
standable terms, at or prior to the time 
of the first disbursement, that summa-
rizes the rights and responsibilities of 
the borrower with respect to the loan. 
The statement must also warn the bor-
rower about the consequences de-
scribed in paragraph (a)(2)(xvi) of this 
section if the borrower defaults on the 
loan. The Borrower’s Rights and Re-
sponsibilities statement approved by 
the Secretary satisfies this require-
ment. 

(c) Disclosure of repayment informa-
tion. (1) The lender must disclose the 
information described in paragraph 
(c)(2) of this section, in simple and un-
derstandable terms, in a statement 
provided to the borrower at or prior to 
the beginning of the repayment period. 
In the case of a Federal Stafford or 
Federal SLS loan, the disclosures re-
quired by this paragraph must be made 
not less than 30 days nor more than 240 

days before the first payment on the 
loan is due from the borrower. If the 
borrower enters the repayment period 
without the lender’s knowledge, the 
lender must provide the required dis-
closures to the borrower immediately 
upon discovering that the borrower has 
entered the repayment period. 

(2) The lender shall provide the bor-
rower with— 

(i) The lender’s name, a toll-free tele-
phone number accessible from within 
the United States that the borrower 
can use to obtain additional loan infor-
mation, and the address to which cor-
respondence with the lender and pay-
ments should be sent; 

(ii) The scheduled date the repay-
ment period is to begin; 

(iii) The estimated balance, including 
the estimated amount of interest to be 
capitalized, owed by the borrower as of 
the date upon which the repayment pe-
riod is to begin, or the date of the dis-
closure, whichever is later; 

(iv) The actual interest rate on the 
loan; 

(v) An explanation of any fees that 
may accrue or be charged to the bor-
rower during the repayment period; 

(vi) The borrower’s repayment sched-
ule, including the due date of the first 
installment and the number, amount, 
and frequency of payments; 

(vii) Except in the case of a Consoli-
dation loan, an explanation of any spe-
cial options the borrower may have for 
consolidating or refinancing the loan 
and of the availability and terms of 
such other options; 

(viii) The estimated total amount of 
interest to be paid on the loan, assum-
ing that payments are made in accord-
ance with the repayment schedule; and 

(ix) A statement that the borrower 
has the right to prepay all or part of 
the loan at any time, without penalty. 

(d) Exception to disclosure requirement. 
In the case of a Federal PLUS loan, the 
lender is not required to provide the in-
formation in paragraph (c)(2)(viii) of 
this section if the lender, instead of 
that disclosure, provides the borrower 
with sample projections of the monthly 
repayment amounts assuming different 
levels of borrowing and interest accru-
als resulting from capitalization of in-
terest while the student is in school. 
Sample projections must disclose the 
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cost to the borrower of principal and 
interest, interest only, and capitalized 
interest. The lender may rely on the 
PLUS promissory note and associated 
materials approved by the Secretary 
for purposes of complying with this 
section. 

(e) Borrower may not be charged for 
disclosures. The lender must provide the 
information required by this section at 
no cost to the borrower. 

(f) Method of disclosure. Any disclo-
sure of information by a lender under 
this section may be through written or 
electronic means. 

(g) Plain language disclosure. The 
plain language disclosure text, as ap-
proved by the Secretary, must be pro-
vided to a borrower in conjunction 
with subsequent loans taken under a 
previously signed Master Promissory 
Note. The requirements of paragraphs 
(a) and (b) of this section are satisfied 
for subsequent loans if the borrower is 
sent the plain language disclosure text 
and an initial disclosure containing the 
information required by paragraphs 
(a)(2)(i) through (iii), (a)(2)(v), 
(a)(2)(vi), (a)(2)(vii), and (a)(2)(xx) of 
this section. 

(h) Notice of availability of income-sen-
sitive repayment option. (1) At the time 
of offering a borrower a loan and at the 
time of offering a borrower repayment 
options, the lender must provide the 
borrower with a notice that informs 
the borrower of the availability of in-
come-sensitive repayment. This infor-
mation may be provided in a separate 
notice or as part of the other disclo-
sures required by this section. The no-
tice must inform the borrower— 

(i) That the borrower is eligible for 
income-sensitive repayment, including 
through loan consolidation; 

(ii) Of the procedures by which the 
borrower can elect income-sensitive re-
payment; and 

(iii) Of where and how the borrower 
may obtain more information con-
cerning income-sensitive repayment. 

(2) The promissory note and associ-
ated materials approved by the Sec-
retary satisfy the loan origination no-

tice requirements provided for in para-
graph (h)(1) of this section. 

(Approved by the Office of Management and 
Budget under control number 1845–0020) 

(Authority: 20 U.S.C. 1077, 1078, 1078–1, 1078–2, 
1078–3, 1082, 1083(a)) 

[57 FR 60323, Dec. 18, 1992, as amended at 58 
FR 9119, Feb. 19, 1993; 59 FR 25745, May 17, 
1994; 60 FR 30788, June 12, 1995; 64 FR 18976, 
Apr. 16, 1999; 64 FR 58625, Oct. 29, 1999; 64 FR 
58965, Nov. 1, 1999; 71 FR 45700. Aug. 9, 2006] 

§ 682.206 Due diligence in making a 
loan. 

(a) General. (1) Loan-making duties 
include determining the borrower’s 
loan amount, approving the borrower 
for a loan, explaining to the borrower 
his or her rights and responsibilities 
under the loan, and completing and 
having the borrower sign the promis-
sory note (except with respect to subse-
quent loans made under an MPN). 

(2) A lender that delegates substan-
tial loan-making duties to a school on 
a loan thereby enters into a loan origi-
nation relationship with the school in 
regard to that loan. If that relationship 
exists, the lender may rely in good 
faith upon statements of the borrower 
made in the loan application process, 
but may not rely upon statements 
made by the school in that process. A 
non-school lender that does not have 
an origination relationship with a 
school with respect to a loan may rely 
in good faith upon statements of both 
the borrower and the school in the loan 
application process. Except as provided 
in 34 CFR part 668, subpart E, a school 
lender may rely in good faith upon 
statements made by the borrower in 
the loan application process. 

(b) Processing forms. Before disbursing 
a loan, a lender must determine that 
all required forms have been accu-
rately completed by the borrower, the 
student, the school, and the lender. A 
lender may not ask the borrower to 
sign any form before the borrower has 
provided on the form all information 
requested from the borrower. 

(c) Approval of borrower and deter-
mination of loan amount. (1) A lender 
may make a loan only to an eligible 
borrower. To the extent authorized by 
paragraph (a)(2) of this section, the 
lender may rely on the information 
provided by the school, the borrower, 
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and, if the borrower is a parent, the 
student on whose behalf the loan is 
sought, in determining the borrower’s 
eligibility for a loan. 

(2) Except in the case of a Consolida-
tion loan, in determining the amount 
of the loan to be made, in no case may 
the loan amount exceed the lesser of 
the amount the borrower requests, the 
amount certified by the school under 
§ 682.603, or the loan limits under 
§ 682.204. 

(d)(1) The lender must ensure that 
each loan is supported by an executed 
legally-enforceable promissory note as 
proof of the borrower’s indebtedness. 

(e) Security, endorsement, and co-mak-
ers. (1) A FFEL Program loan must be 
made without security or endorsement, 
except as provided in paragraph (e)(2) 
of this section. 

(2) A Federal PLUS Program Loan 
may be made to an eligible borrower 
with an endorser who is secondarily 
liable for repayment of the loan. 

(3) A Federal Consolidation loan, 
based on an application received prior 
to July 1, 2006, may be made to two eli-
gible spouses provided both borrowers 
agree to be jointly and severally liable 
for repayment of the loan as co-mak-
ers. 

(f) Additional requirement for Consoli-
dation loans. (1) Prior to disbursement 
of a Consolidation loan, the lender 
shall obtain from the holder of each 
loan to be consolidated a certification 
with respect to the loan held by the 
holder that— 

(i) The loan is a legal, valid, and 
binding obligation of the borrower; 

(ii) The loan was made and serviced 
in compliance with applicable laws and 
regulations; and 

(iii) In the case of a FFEL loan, that 
the guarantee on the loan is in full 
force and effect. 

(2) The Consolidation loan lender 
may rely in good faith on the certifi-
cation provided under paragraph (f)(1) 

of this section by the holder of a loan 
to be consolidated. 

(Approved by the Office of Management and 
Budget under control number 1840–0538) 

(Authority: 20 U.S.C. 1077, 1078, 1078–1, 1078–2, 
1078–3, 1079, 1080, 1082, 1083, 1085) 

[57 FR 60323, Dec. 18, 1992, as amended at 58 
FR 9119, Feb. 19, 1993; 59 FR 25746, May 17, 
1994; 59 FR 33352, June 28, 1994; 64 FR 18976, 
Apr. 16, 1999; 64 FR 58957, Nov. 1, 1999; 66 FR 
34763, June 29, 2001; 68 FR 75428, Dec. 31, 2003; 
71 FR 64398, Nov. 1, 2006] 

§ 682.207 Due diligence in disbursing a 
loan. 

(a)(1) This section prescribes proce-
dures for lenders to follow in dis-
bursing Stafford and PLUS loans. This 
section does not prescribe procedures 
for a refinanced SLS or PLUS Program 
loan made under § 682.209 (e) or (f). With 
respect to FISL and Federal PLUS 
loans, references to the ‘‘guaranty 
agency’’ in this section shall be under-
stood to refer to the ‘‘Secretary.’’ 

(2) The requirements of paragraphs 
(b)(1) (ii) and (v) of this section must be 
satisfied either by the lender or by an 
escrow agent with which the lender has 
an agreement pursuant to § 682.408. The 
lender shall comply with paragraph 
(b)(1)(iii) of this section whether or not 
it disburses to an escrow agent. 

(b)(1) In disbursing a loan, a lender— 
(i)(A) May not disburse loan proceeds 

prior to the issuance of the guarantee 
commitment for the loan by the guar-
anty agency, except with the agency’s 
prior approval; and 

(B) Must disburse a Stafford or PLUS 
loan in accordance with the disburse-
ment schedule provided by the school 
or any request made by the school 
modifying that schedule. 

(ii) Shall disburse loan proceeds by— 
(A) A check that is made payable to 

the borrower, or that is made co-pay-
able to the borrower and the school for 
attendance at which the loan is in-
tended, and requires the personal en-
dorsement or other written certifi-
cation of the borrower in order to be 
cashed or deposited in an account of 
the borrower at a financial institution; 

(B) If authorized by the guarantor, 
electronic funds transfer to an account 
maintained in accordance with § 668.163 
by the school as trustee for the lender, 
the guaranty agency, the Secretary, 
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and the borrower, that requires the ap-
proval of the borrower. A disbursement 
made by electronic funds transfer must 
be accompanied by a list of the names, 
social security numbers, and loan 
amounts of the borrowers who are re-
ceiving a portion of the disbursement; 
or 

(C) If the school and the lender agree, 
a master check from the lender to the 
institution of higher education to an 
account maintained in accordance with 
§ 688.163 by the school as trustee for the 
lender. A disbursement made by a mas-
ter check must be accompanied by a 
list of the names, social security num-
bers, and loan amounts of the bor-
rowers who are receiving a portion of 
the disbursement; 

(iii) May not disburse loan proceeds 
earlier than is reasonably necessary to 
meet the student’s cost of attendance 
for the period for which the loan is 
made, and, in no case without the Sec-
retary’s prior approval, disburse loan 
proceeds earlier than 30 days prior to 
the date on which the student is sched-
uled to enroll; 

(iv) Shall require an escrow agent to 
disburse loan proceeds no later than 10 
days after the agent receives the pro-
ceeds from the lender. 

(v) Shall disburse— 
(A) Except as provided in paragraph 

(b)(1)(v) (C)(1) and (D) of this section, 
directly to the school; 

(B) In the case of a Federal PLUS 
loan — 

(1) By electronic funds transfer or 
master check from the lender in ac-
cordance with the disbursement sched-
ule provided by the school to an ac-
count maintained in accordance with 
§ 668.163 by the school as trustee for the 
lender. A disbursement made by elec-
tronic funds transfer or master check 
must be accompanied by a list of the 
names, social security numbers, and 
loan amounts for the parent or student 
borrowers who are receiving a portion 
of the disbursement and the names and 
social security numbers of the students 
on whose behalf the parents are bor-
rowing parent PLUS loans. 

(2) By a check from the lender that is 
made co-payable to the institution and 
the parent borrower, for a parent PLUS 
loan, or student borrower, for a student 

PLUS loan, directly to the institution 
of higher education. 

(C) In the case of a student enrolled 
in a study-abroad program approved for 
credit at the home institution in which 
the student is enrolled, if the student 
requests— 

(1) A Stafford loan directly to the 
student only after verification of the 
student’s enrollment with the home in-
stitution by the lender or guaranty 
agency; or 

(2) To the home institution if the 
borrower provides a power-of-attorney 
to an individual not affiliated with the 
institution to endorse the check or 
complete an electronic funds transfer 
authorization. 

(D) In the case of a student enrolled 
in an eligible foreign school, if the for-
eign school requests, a Stafford loan di-
rectly to the student only after 
verification of the student’s enrollment 
by the lender or guaranty agency. 

(vi) Except as provided in paragraph 
(f) of this section, may not disburse a 
second or subsequent disbursement of a 
Federal Stafford loan to a student who 
has ceased to be enrolled; and 

(vii) May disburse a second or subse-
quent disbursement of an FFEL loan, 
at the request of the school, even if the 
borrower or the school returned the 
prior disbursement, unless the lender 
has information that the student is no 
longer enrolled. 

(2)(i) A lender or guaranty agency 
must verify a borrower’s enrollment at 
the foreign school, or a borrower’s en-
rollment in a study-abroad program, 
prior to each disbursement of Stafford 
loan funds directly to a student by— 

(A) For a student enrolled at a for-
eign school— 

(1) The guaranty agency accessing 
the Department’s Postsecondary Edu-
cation Participants System (PEPS) 
Database (or any successor system) and 
confirming that the foreign school the 
student is to attend is certified to par-
ticipate in the FFEL program. 

(2) For a new student, contacting the 
foreign school the student is to attend 
in accordance with procedures specified 
by the Secretary, by telephone, e-mail 
or facsimile to verify the student’s ad-
mission to the foreign school for the 
period for which the loan is intended at 
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the enrollment status for which the 
loan was certified. 

(3) For a continuing student, con-
tacting the foreign school the student 
is to attend in accordance with proce-
dures specified by the Secretary, by 
telephone, e-mail or facsimile to verify 
that the student is still enrolled at the 
foreign school for the period for which 
the loan is intended at the enrollment 
status for which the loan was certified. 

(B) For a student enrolled in a study- 
abroad program, contacting the home 
institution in which the student is en-
rolled by telephone, facsimile or e-mail 
to verify— 

(1) For a new student, the student’s 
admission to the study-abroad program 
for the period for which the loan is in-
tended at the enrollment status for 
which the loan is certified. 

(2) For a continuing student, that the 
student is still enrolled in the study- 
abroad program for the period for 
which the loan is intended at the en-
rollment status for which the loan is 
certified. 

(ii) The lender or guaranty agency 
that is verifying enrollment at the in-
stitution the student is to attend must 
maintain the following information in 
the student’s file: 

(A) The name and telephone number 
of the school representative contacted; 

(B) The date of the contact; 
(C) The enrollment period; 
(D) Whether enrollment was verified 

at the enrollment status for which the 
loan was certified; and 

(E) Any other pertinent information 
received from the school. 

(iii) Guaranty agencies and lenders 
must coordinate their activities to en-
sure that the requirements of this 
paragraph are met prior to making any 
direct disbursement to a student. 

(iv) If a lender disburses a Stafford 
loan directly to the borrower for at-
tendance at an eligible foreign school, 
or to a borrower enrolled in a study- 
abroad program approved for credit at 
the home institution, as provided in 
paragraphs (b)(1)(v)(D) and 
(b)(1)(v)(D)(1) of this section, the lender 
must, at the time of disbursement, no-
tify the foreign school, for a borrower 
attending a foreign school, or the home 
institution in which the student is en-

rolled, for a borrower enrolled in a 
study-abroad program, of— 

(A) The name and social security 
number of the student; 

(B) The type of loan; 
(C) The amount of the disbursement, 

including the amount of any fees as-
sessed the borrower; 

(D) The date of the disbursement; and 
(E) The name, address, telephone and 

fax number or electronic address of the 
lender, servicer, or guaranty agency to 
which any inquiries should be ad-
dressed. 

(3) Except as provided in paragraph 
(b)(1)(v)(C)(2) of this section, neither a 
lender nor a school may obtain a bor-
rower’s power-of-attorney or other au-
thorization to endorse or otherwise ap-
prove the cashing of a loan check or 
the release of funds disbursed by elec-
tronic funds transfer, nor may a bor-
rower provide this power-of-attorney or 
authorization to anyone else. However, 
the school may present the loan check 
to a financial institution for deposit in 
an account of the borrower pursuant to 
the borrower’s endorsement or written 
certification under paragraph 
(b)(1)(ii)(A) of this section. 

(c) Except as provided in paragraph 
(e) of this section, a lender must dis-
burse any Stafford or PLUS loan in ac-
cordance with the disbursement sched-
ule provided by the school as follows: 

(1) Disbursement must be in two or 
more installments. 

(2) No installment may exceed one- 
half of the loan. 

(3) Disbursement must be made on a 
payment period basis in accordance 
with the disbursement schedule pro-
vided by the school or any request 
made by the school modifying that 
schedule. 

(d) If one or more scheduled disburse-
ments have elapsed before a lender 
makes a disbursement and the student 
is still enrolled, the lender may include 
in the disbursement loan proceeds for 
previously scheduled, but unmade, dis-
bursements. 

(e) A lender must disburse the loan in 
one installment if the school submits a 
schedule for disbursement of loan pro-
ceeds in one installment as authorized 
by § 682.604(c)(10). 

(f) A lender may disburse loan pro-
ceeds after the student has ceased to be 
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enrolled on at least a half-time basis 
only if— 

(1) The school certified the bor-
rower’s loan eligibility before the date 
the student became ineligible and the 
loan funds will be used to pay edu-
cational costs that the school deter-
mines the student incurred for the pe-
riod in which the student was enrolled 
and eligible; 

(2) The student completed the first 30 
days of his or her program of study if 
the student was a first-year, first-time 
borrower as described in § 682.604(c)(5); 
and 

(3) In the case of a second or subse-
quent disbursement, the student grad-
uated or successfully completed the pe-
riod of enrollment for which the loan 
was intended. 

(Approved by the Office of Management and 
Budget under control number 1845–0022) 

(Authority: 20 U.S.C. 1077, 1078, 1078–1, 1078–2, 
1078–3, 1079, 1080, 1082, 1085) 

[57 FR 60323, Dec. 18, 1992, as amended at 59 
FR 25746, May 17, 1994; 59 FR 33352, June 28, 
1994; 59 FR 61215, Nov. 29, 1994; 59 FR 61427, 
Nov. 30, 1994; 60 FR 61756, Dec. 1, 1995; 61 FR 
16718, Apr. 17, 1996; 61 FR 60609, Nov. 29, 1996; 
64 FR 18976, Apr. 16, 1999; 64 FR 58626, Oct. 29, 
1999; 64 FR 58957, 59043, Nov. 1, 1999; 65 FR 
65619, Nov. 1, 2000; 66 FR 34763, June 29, 2001; 
68 FR 75428, Dec. 31, 2003; 71 FR 45700, Aug. 9, 
2006; 71 FR 64398, Nov. 1, 2006] 

§ 682.208 Due diligence in servicing a 
loan. 

(a) The loan servicing process in-
cludes reporting to national credit bu-
reaus, responding to borrower inquir-
ies, and establishing the terms of re-
payment. 

(b)(1) An eligible lender of a FFEL 
loan shall report to at least one na-
tional credit bureau— 

(i) The total amount of FFEL loans 
the lender has made to the borrower, 
within 90 days of each disbursement; 

(ii) The outstanding balance of the 
loans; 

(iii) Information concerning the re-
payment status of the loan, no less fre-
quently than every 90 days or quarterly 
after a change in that status from cur-
rent to delinquent; 

(iv) The date the loan is fully repaid 
by, or on behalf of, the borrower, or 
discharged by reason of the borrower’s 
death, bankruptcy, or total and perma-

nent disability, within 90 days after 
that date; 

(v) Other information required by law 
to be reported. 

(2) An eligible lender that has ac-
quired a FFEL loan shall report to at 
least one national credit bureau the in-
formation required by paragraph 
(b)(1)(ii)–(v) of this section within 90 
days of its acquisition of the loan. 

(c)(1) A lender shall respond within 30 
days after receipt to any inquiry from 
a borrower or any endorser on a loan. 

(2) When a lender learns that a Staf-
ford loan borrower or a student PLUS 
loan borrower is no longer enrolled at 
an institution of higher education on 
at least a half-time basis, the lender 
shall promptly contact the borrower in 
order to establish the terms of repay-
ment. 

(3)(i) If the borrower disputes the 
terms of the loan in writing and the 
lender does not resolve the dispute, the 
lender’s response must provide the bor-
rower with an appropriate contact at 
the guaranty agency for the resolution 
of the dispute. 

(ii) If the guaranty agency does not 
resolve the dispute, the agency’s re-
sponse must provide the borrower with 
information on the availability of the 
Student Loan Ombudsman’s office. 

(d) Subject to the rules regarding 
maximum duration of a repayment pe-
riod and minimum annual payment de-
scribed in § 682.209(a)(7), (c), and (h), 
nothing in this part is intended to 
limit a lender’s discretion in estab-
lishing, or, with the borrower’s con-
sent, revising a borrower’s repayment 
schedule— 

(1) To provide for graduated or in-
come-sensitive repayment terms. The 
Secretary strongly encourages lenders 
to provide a graduated or income-sen-
sitive repayment schedule to a bor-
rower providing for at least the pay-
ment of interest charges, unless the 
borrower requests otherwise, in order 
to make the borrower’s repayment bur-
den commensurate with his or her pro-
jected ability to pay; or 

(2) To provide a single repayment 
schedule, as authorized and if prac-
ticable, for all FFEL program loans to 
the borrower held by the lender. 

(e)(1) If the assignment of a Stafford, 
PLUS, SLS, or Consolidation loan is to 
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result in a change in the identity of the 
party to whom the borrower must send 
subsequent payments, the assignor and 
assignee of the loan shall, no later than 
45 days from the date the assignee ac-
quires a legally enforceable right to re-
ceive payment from the borrower on 
the assigned loan, provide, either joint-
ly or separately, a notice to the bor-
rower of— 

(i) The assignment; 
(ii) The identity of the assignee; 
(iii) The name and address of the 

party to whom subsequent payments or 
communications must be sent; and 

(iv) The telephone numbers of both 
the assignor and the assignee. 

(2) If the assignor and assignee sepa-
rately provide the notice required by 
paragraph (e)(1) of this section, each 
notice must indicate that a cor-
responding notice will be sent by the 
other party to the assignment. 

(3) For purposes of this paragraph, 
the term ‘‘assigned’’ is defined in 
§ 682.401(b)(17)(ii). 

(4) The assignee, or the assignor on 
behalf of the assignee, shall notify the 
guaranty agency that guaranteed the 
loan within 45 days of the date the as-
signee acquires a legally enforceable 
right to receive payment from the bor-
rower on the loan of— 

(i) The assignment; and 
(ii) The name and address of the as-

signee, and the telephone number of 
the assignee that can be used to obtain 
information about the repayment of 
the loan. 

(5) The requirements of this para-
graph (e), as to borrower notification, 
apply if the borrower is in a grace pe-
riod or has entered the repayment pe-
riod. 

(f)(1) Notwithstanding an error by 
the school or lender, a lender shall fol-
low the procedures in § 682.412 whenever 
it receives information that can be sub-
stantiated that the borrower, or the 
student on whose behalf a parent has 
borrowed, has been convicted of, or has 
pled nolo contendere or guilty to, a 
crime involving fraud in obtaining title 
IV, HEA program assistance, provided 
false or erroneous information or took 
actions that caused the student or bor-
rower— 

(i) To be ineligible for all or a portion 
of a loan made under this part; 

(ii) To receive a Stafford loan subject 
to payment of Federal interest benefits 
as provided under § 682.301, for which he 
or she was ineligible; or 

(iii) To receive loan proceeds that 
were not paid to the school or repaid to 
the lender by or on behalf of a reg-
istered student who— 

(A) The school notifies the lender 
under § 682.604(d)(4) has withdrawn or 
been expelled prior to the first day of 
classes for the period of enrollment for 
which the loan was intended; or 

(B) Failed to attend school during 
that period. 

(2) For purposes of this section, the 
term ‘‘guaranty agency’’ in § 682.412(e) 
refers to the Secretary in the case of a 
Federal GSL loan. 

(g) If, during a period when the bor-
rower is not delinquent, a lender re-
ceives information indicating it does 
not know the borrower’s address, it 
may commence the skip-tracing activi-
ties specified in § 682.411(g). 

(h) Notifying the borrower about a serv-
icing change. If an FFEL Program loan 
has not been assigned, but there is a 
change in the identity of the party to 
whom the borrower must send subse-
quent payments or direct any commu-
nications concerning the loan, the 
holder of the loan shall, no later than 
45 days after the date of the change, 
provide notice to the borrower of the 
name, telephone number, and address 
of the party to whom subsequent pay-
ments or communications must be 
sent. The requirements of this para-
graph apply if the borrower is in a 
grace period or has entered the repay-
ment period. 

(Approved by the Office of Management and 
Budget under control number 1845–0020) 

(Authority: 20 U.S.C. 1077, 1078, 1078–1, 1078–2, 
1078–3, 1079, 1080, 1082, 1085) 

[57 FR 60323, Dec. 18, 1992, as amended at 58 
FR 9119, Feb. 19, 1993; 59 FR 22476, Apr. 29, 
1994; 64 FR 18976, Apr. 16, 1999; 64 FR 58626, 
Oct. 29, 1999; 64 FR 58965, Nov. 1, 1999; 71 FR 
45701, Aug. 9, 2006] 

§ 682.209 Repayment of a loan. 
(a) Conversion of a loan to repayment 

status. (1) For a Consolidation loan, the 
repayment period begins on the date 
the loan is disbursed. The first pay-
ment is due within 60 days after the 
date the loan is disbursed. 
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(2)(i) For a PLUS loan, the repay-
ment period begins on the date of the 
last disbursement made on the loan. 
Interest accrues and is due and payable 
from the date of the first disbursement 
of the loan. The first payment is due 
within 60 days after the date the loan 
is fully disbursed. 

(ii) For an SLS loan, the repayment 
period begins on the date the loan is 
disbursed, or, if the loan is disbursed in 
multiple installments, on the date of 
the last disbursement of the loan. In-
terest accrues and is due and payable 
from the date of the first disbursement 
of the loan. Except as provided in para-
graph (a)(2)(iii), (a)(2)(iv), and (a)(2)(v) 
of this section the first payment is due 
within 60 days after the date the loan 
is fully disbursed. 

(iii) For an SLS borrower who has 
not yet entered repayment on a Staf-
ford loan, the borrower may postpone 
payment, consistent with the grace pe-
riod on the borrower’s Stafford loan. 

(iv) If the lender first learns after the 
fact that an SLS borrower has entered 
the repayment period, the repayment 
begins no later than 75 days after the 
date the lender learns that the bor-
rower has entered the repayment pe-
riod. 

(v) The lender may establish a first 
payment due date that is no more than 
an additional 30 days beyond the period 
specified in paragraphs (a)(2)(ii)— 
(a)(2)(iv) of this section in order for the 
lender to comply with the required 
deadline contained in § 682.205(c)(1). 

(3)(i) Except as provided in paragraph 
(a)(4) of this section, for a Stafford loan 
the repayment period begins— 

(A) For a borrower with a loan for 
which the applicable interest rate is 7 
percent per year, not less than 9 nor 
more than 12 months following the 
date on which the borrower is no 
longer enrolled on at least a half-time 
basis at an eligible school. The length 
of this grace period is determined by 
the lender for loans made under the 
FISL Program, and by the guaranty 
agency for loans guaranteed by the 
agency; 

(B) For a borrower with a loan for 
which the initial applicable interest 
rate is 8 or 9 percent per year, the day 
after 6 months following the date on 
which the borrower is no longer en-

rolled on at least a half-time basis at 
an institution of higher education; and 

(C) For a borrower with a loan with a 
variable interest rate, the day after 6 
months following the date on which 
the borrower is no longer enrolled on 
at least a half-time basis at an institu-
tion of higher education. 

(ii) The first payment on a Stafford 
loan is due on a date established by the 
lender that is no more than— 

(A) 60 days following the first day 
that the repayment period begins; 

(B) 60 days from the expiration of a 
deferment or forbearance period; 

(C) 60 days following the end of the 
post deferment grace period; 

(D) If the lender first learns after the 
fact that the borrower has entered the 
repayment period, no later than 75 
days after the date the lender learns 
that the borrower has entered the re-
payment period; or 

(E) An additional 30 days beyond the 
periods specified in paragraphs 
(a)(3)(ii)(A)–(a)(3)(ii)(D) of this section 
in order for the lender to comply with 
the required deadlines contained in 
§ 682.205(c)(1). 

(iii) When determining the date that 
the student was no longer enrolled on 
at least a half-time basis, the lender 
must use a new date it receives from a 
school, unless the lender has already 
disclosed repayment terms to the bor-
rower and the new date is within the 
same month and year as the most re-
cent date reported to the lender. 

(4) For a borrower of a Stafford loan 
who is a correspondence student, the 
grace period specified in paragraph 
(a)(3)(i) of this section begins on the 
earliest of— 

(i) The day after the borrower com-
pletes the program; 

(ii) The day after withdrawal as de-
termined pursuant to 34 CFR 668.22; or 

(iii) 60 days following the last day for 
completing the program as established 
by the school. 

(5) For purposes of establishing the 
beginning of the repayment period for 
Stafford and SLS loans, the grace peri-
ods referenced in paragraphs (a)(2)(iii) 
and (a)(3)(i) of this section exclude any 
period during which a borrower who is 
a member of a reserve component of 
the Armed Forces named in section 
10101 of title 10, United States Code is 
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called or ordered to active duty for a 
period of more than 30 days. Any single 
excluded period may not exceed three 
years and includes the time necessary 
for the borrower to resume enrollment 
at the next available regular enroll-
ment period. Any Stafford or SLS bor-
rower who is in a grace period when 
called or ordered to active duty as 
specified in this paragraph is entitled 
to a full grace period upon completion 
of the excluded period. 

(6)(i) The repayment schedule may 
provide for substantially equal install-
ment payments or for installment pay-
ments that increase or decrease in 
amount during the repayment period. 
If the loan has a variable interest rate 
that changes annually, the lender may 
establish a repayment schedule that— 

(A) Provides for adjustments of the 
amount of the installment payment to 
reflect annual changes in the variable 
interest rate; or 

(B) Contains no provision for an ad-
justment of the amount of the install-
ment payment to reflect annual 
changes in the variable interest rate, 
but requires the lender to grant a for-
bearance to the borrower (or endorser, 
if applicable) for a period of up to 3 
years of payments in accordance with 
§ 682.211(i)(5) in cases where the effect 
of a variable interest rate on a stand-
ard or graduated repayment schedule 
would result in a loan not being repaid 
within the maximum repayment term. 

(ii) If a graduated or income-sen-
sitive repayment schedule is estab-
lished, it may not provide for any sin-
gle installment that is more than three 
times greater than any other install-
ment. An agreement as specified in 
paragraph (c)(1)(ii) of this section is 
not required if the schedule provides 
for less than the minimum annual pay-
ment amount specified in paragraph 
(c)(1)(i) of this section. 

(iii) Not more than six months prior 
to the date that the borrower’s first 
payment is due, the lender must offer 
the borrower a choice of a standard, in-
come-sensitive, graduated, or, if appli-
cable, an extended repayment schedule. 

(iv) The repayment schedule must re-
quire that each payment equal at least 
the interest that accrues during the in-
terval between scheduled payments. 

(v) The lender shall require the bor-
rower to repay the loan under a stand-
ard repayment schedule described in 
paragraph (a)(6)(vi) of this section if 
the borrower— 

(A) Does not select an income-sen-
sitive, a graduated, or if applicable, an 
extended repayment schedule within 45 
days after being notified by the lender 
to choose a repayment schedule; or 

(B) Chooses an income-sensitive re-
payment schedule, but does not provide 
the documentation requested by the 
lender under paragraph (a)(6)(viii)(C) of 
this section within the time period 
specified by the lender. 

(vi) Under a standard repayment 
schedule, the borrower is scheduled to 
pay either— 

(A) The same amount for each in-
stallment payment made during the re-
payment period, except that the bor-
rower’s final payment may be slightly 
more or less than the other payments; 
or 

(B) An installment amount that will 
be adjusted to reflect annual changes 
in the loan’s variable interest rate. 

(vii) Under a graduated repayment 
schedule— 

(A)(1) The amount of the borrower’s 
installment payment is scheduled to 
change (usually by increasing) during 
the course of the repayment period; or 

(2) If the loan has a variable interest 
rate that changes annually, the lender 
may establish a repayment schedule 
that may have adjustments in the pay-
ment amount as provided under para-
graph (a)(6)(i) of this section; and 

(B) An agreement as specified in 
paragraph (c)(1)(ii) of this section is 
not required if the schedule provides 
for less than the minimum annual pay-
ment amount specified in paragraph 
(c)(1)(i) of this section. 

(viii) Under an income-sensitive re-
payment schedule— 

(A)(1) The amount of the borrower’s 
installment payment is adjusted annu-
ally, based on the borrower’s expected 
total monthly gross income received by 
the borrower from employment and 
from other sources during the course of 
the repayment period; or 

(2) If the loan has a variable interest 
rate that changes annually, the lender 
may establish a repayment schedule 

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00681 Fmt 8010 Sfmt 8010 Y:\SGML\211134.XXX 211134



672 

34 CFR Ch. VI (7–1–07 Edition) § 682.209 

that may have adjustments in the pay-
ment amount as provided under para-
graph (a)(6)(i) of this section; and 

(B) In general, the lender shall re-
quest the borrower to inform the lend-
er of his or her income no earlier than 
90 days prior to the due date of the bor-
rower’s initial installment payment 
and subsequent annual payment ad-
justment under an income-sensitive re-
payment schedule. The income infor-
mation must be sufficient for the lend-
er to make a reasonable determination 
of what the borrower’s payment 
amount should be. If the lender re-
ceives late notification that the bor-
rower has dropped below half-time en-
rollment status at a school, the lender 
may request that income information 
earlier than 90 days prior to the due 
date of the borrower’s initial install-
ment payment; 

(C) If the borrower reports income to 
the lender that the lender considers to 
be insufficient for establishing month-
ly installment payments that would 
repay the loan within the applicable 
maximum repayment period, the lend-
er shall require the borrower to submit 
evidence showing the amount of the 
most recent total monthly gross in-
come received by the borrower from 
employment and from other sources in-
cluding, if applicable, pay statements 
from employers and documentation of 
any income received by the borrower 
from other parties; 

(D) The lender shall grant a forbear-
ance to the borrower (or endorser, if 
applicable) for a period of up to 5 years 
of payments in accordance with 
§ 682.211(i)(5) in cases where the effect 
of decreased installment amounts paid 
under an income-sensitive repayment 
schedule would result in a loan not 
being repaid within the maximum re-
payment term; and 

(E) The lender shall inform the bor-
rower that the loan must be repaid 
within the time limits specified under 
paragraph (a)(7) of this section. 

(ix) Under an extended repayment 
schedule, a new borrower whose total 
outstanding principal and interest in 
FFEL loans exceed $30,000 may repay 
the loan on a fixed annual repayment 
amount or a graduated repayment 
amount for a period that may not ex-
ceed 25 years. For purposes of this sec-

tion, a ‘‘new borrower’’ is an individual 
who has no outstanding principal or in-
terest balance on an FFEL Program 
loan as of October 7, 1998, or on the 
date he or she obtains an FFEL Pro-
gram loan after October 7, 1998. 

(x) A borrower may request a change 
in the repayment schedule on a loan. 
The lender must permit the borrower 
to change the repayment schedule no 
less frequently than annually. 

(xi) For purposes of this section, a 
lender shall, to the extent practicable 
require that all FFEL loans owed by a 
borrower to the lender be combined 
into one account and repaid under one 
repayment schedule. In that event, the 
word ‘‘loan’’ in this section shall mean 
all of the borrower’s loans that were 
combined by the lender into that ac-
count. 

(7)(i) Subject to paragraphs (a)(7)(ii) 
through (iv) of this section, and except 
as provided in paragraph (a)(6)(ix) a 
lender shall allow a borrower at least 5 
years, but not more than 10 years, or 25 
years under an extended repayment 
plan to repay a Stafford, SLS, or PLUS 
loan, calculated from the beginning of 
the repayment period. Except in the 
case of a FISL loan for a period of en-
rollment beginning on or after July 1, 
1986, the lender shall require a bor-
rower to fully repay a FISL loan with-
in 15 years after it is made. 

(ii) If the borrower receives an au-
thorized deferment or is granted for-
bearance, as described in § 682.210 or 
§ 682.211 respectively, the periods of 
deferment or forbearance are excluded 
from determinations of the 5-, 10-, and 
15- and 25–year periods, and from the 
10-, 12-, 15-, 20-, 25-, and 30-year periods 
for repayment of a Consolidation loan 
pursuant to § 682.209(h). 

(iii) If the minimum annual repay-
ment required in paragraph (c) of this 
section would result in complete repay-
ment of the loan in less than 5 years, 
the borrower is not entitled to the full 
5-year period. 

(iv) The borrower may, prior to the 
beginning of the repayment period, re-
quest and be granted by the lender a 
repayment period of less than 5 years. 
Subject to paragraph (a)(7)(iii) of this 
section, a borrower who makes such a 
request may notify the lender at any 
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time to extend the repayment period to 
a minimum of 5 years. 

(8) If, with respect to the aggregate 
of all loans held by a lender, the total 
payment made by a borrower for a 
monthly or similar payment period 
would not otherwise be a multiple of 
five dollars, the lender may round that 
periodic payment to the next highest 
whole dollar amount that is a multiple 
of five dollars. 

(b) Payment application and prepay-
ment. (1) The lender may credit the en-
tire payment amount first to any late 
charges accrued or collection costs and 
then to any outstanding interest and 
then to outstanding principal. 

(2)(i) The borrower may prepay the 
whole or any part of a loan at any time 
without penalty. 

(ii) If the prepayment amount equals 
or exceeds the monthly payment 
amount under the repayment schedule 
established for the loan, the lender 
shall apply the prepayment to future 
installments by advancing the next 
payment due date, unless the borrower 
requests otherwise. The lender must ei-
ther inform the borrower in advance 
using a prominent statement in the 
borrower coupon book or billing state-
ment that any additional full payment 
amounts submitted without instruc-
tions to the lender as to their handling 
will be applied to future scheduled pay-
ments with the borrower’s next sched-
uled payment due date advanced con-
sistent with the number of additional 
payments received, or provide a notifi-
cation to the borrower after the pay-
ments are received informing the bor-
rower that the payments have been so 
applied and the date of the borrower’s 
next scheduled payment due date. In-
formation related to next scheduled 
payment due date need not be provided 
to borrower’s making such prepay-
ments while in an in-school, grace, 
deferment, or forbearance period when 
payments are not due. 

(c) Minimum annual payment. (1)(i) 
Subject to paragraph (c)(1)(ii) of this 
section and except as otherwise pro-
vided by a graduated, income-sensitive, 
or extended repayment plan selected by 
the borrower, during each year of the 
repayment period, a borrower’s total 
payments to all holders of the bor-
rower’s FFEL Program loans must 

total at least $600 or the unpaid bal-
ance of all loans, including interest, 
whichever amount is less. 

(ii) If the borrower and the lender 
agree, the amount paid may be less. 

(2) The provisions of paragraphs (c)(1) 
(i) and (ii) of this section may not re-
sult in an extension of the maximum 
repayment period unless forbearance as 
described in § 682.211, or deferment de-
scribed in § 682.210, has been approved. 

(d) Combined repayment of a borrower’s 
student PLUS and SLS loans held by a 
lender. (1) A lender may, at the request 
of a student borrower, combine the bor-
rower’s, student PLUS and SLS loans 
held by it into a single repayment 
schedule. 

(2) The repayment period on the 
loans included in the combined repay-
ment schedule must be calculated 
based on the beginning of repayment of 
the most recent included loan. 

(3) The interest rate on the loans in-
cluded in the new combined repayment 
schedule must be the weighted average 
of the rates of all included loans. 

(e) Refinancing a fixed-rate PLUS or 
SLS Program loan to secure a variable in-
terest rate. (1) Subject to paragraph (g) 
of this section, a lender may, at the re-
quest of a borrower, refinance a PLUS 
or SLS loan with a fixed interest rate 
in order to permit the borrower to ob-
tain a variable interest rate. 

(2) A loan made under paragraph 
(e)(1) of this section— 

(i) Must bear interest at the variable 
rate described in § 682.202(a)(2)(ii) and 
(3)(ii) as appropriate; and 

(ii) May not extend the repayment 
period provided for in paragraph 
(a)(7)(i) of this section. 

(3) The lender may not charge an ad-
ditional insurance premium or Federal 
default fee on the loan, but may charge 
the borrower an administrative fee pur-
suant to § 682.202(e). 

(f) Refinancing of a fixed-rate PLUS or 
SLS Program loan to secure a variable in-
terest rate by discharge of previous loan. 
(1) Subject to paragraph (g) of this sec-
tion, a borrower who has applied for, 
but been denied, a refinanced loan au-
thorized under paragraph (e) of this 
section by the holder of the borrower’s 
fixed-rate PLUS or SLS loan, may ob-
tain a loan from another lender for the 
purpose of discharging the fixed-rate 
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loan and obtaining a variable interest 
rate. 

(2) A loan made under paragraph 
(f)(1) of this section— 

(i) Must bear interest at the variable 
interest rate described in 
§ 682.202(a)(2)(ii) and (3)(ii) as appro-
priate; 

(ii) May not operate to extend the re-
payment period provided for in para-
graph (a)(7)(i) of this section; and 

(iii) Must be disbursed to the holder 
of the fixed-rate loan to discharge the 
borrower’s obligation thereon. 

(3) Upon receipt of the proceeds of a 
loan made under paragraph (f)(1) of this 
section, the holder of the fixed-rate 
loan shall, within five business days, 
apply the proceeds to discharge the 
borrower’s obligation on the fixed-rate 
loan, and provide the refinancing lend-
er with either a copy of the borrower’s 
original promissory note evidencing 
the fixed-rate loan or the holder’s writ-
ten certification that the borrower’s 
obligation on the fixed-rate loan has 
been fully discharged. 

(4) The refinancing lender may 
charge the borrower an insurance pre-
mium on a loan made under paragraph 
(f)(1) of this section, but may not 
charge a fee to cover administrative 
costs. 

(5) For purposes of deferments under 
§ 682.210, the refinancing loan— 

(i) Is considered a PLUS loan if any 
of the included loans is a PLUS loan 
made to a parent; 

(ii) Is considered an SLS loan if the 
combined loan does not include a PLUS 
loan made to a parent; or 

(iii) Is considered a loan to a ‘‘new 
borrower’’ as defined in § 682.210(b)(7), if 
all the loans that were refinanced were 
made on or after July 1, 1987, for a pe-
riod of enrollment beginning on or 
after that date. 

(g) Conditions for refinancing certain 
loans. (1) A lender may not refinance a 
loan under paragraphs (e) or (f) of this 
section if that loan is in default, in-
volves a violation of a condition of re-
insurance described in § 682.406, or, in 
the case of a Federal SLS or Federal 
PLUS loan, is uninsured by the Sec-
retary. 

(2)(i) Prior to refinancing a fixed-rate 
loan under paragraph (f) of this sec-
tion, the lender shall obtain a written 

statement from the holder of the loan 
certifying that— 

(A) The holder has refused to refi-
nance the fixed-rate loan under para-
graph (e) of this section; and 

(B) The fixed-rate loan is eligible for 
insurance or reinsurance under para-
graph (g)(1) of this section. 

(ii) The holder of the fixed-rate loan 
shall, within 10 business days of receiv-
ing a lender’s written request to pro-
vide a certification under paragraph 
(g)(2)(i) of this section, provide the 
lender with that certification, or pro-
vide the lender and the guarantor on 
the loan with a written explanation of 
the reasons for its inability to provide 
the certification to the requesting 
lender. 

(iii) The refinancing lender may rely 
in good faith on the certification pro-
vided by the holder of the fixed-rate 
loan under paragraph (g)(2)(ii) of this 
section. 

(h) Consolidation loans. (1) For a Con-
solidation loan, the repayment period 
begins on the day of disbursement, 
with the first payment due within 60 
days after the date of disbursement. 

(2) If the sum of the amount of the 
Consolidation loan and the unpaid bal-
ance on other student loans to the ap-
plicant— 

(i) Is less than $7,500, the borrower 
shall repay the Consolidation loan in 
not more than 10 years; 

(ii) Is equal to or greater than $7,500 
but less than $10,000, the borrower shall 
repay the Consolidation loan in not 
more than 12 years; 

(iii) Is equal to or greater than $10,000 
but less than $20,000, the borrower shall 
repay the Consolidation loan in not 
more than 15 years; 

(iv) Is equal to or greater than $20,000 
but less than $40,000, the borrower shall 
repay the Consolidation loan in not 
more than 20 years; 

(v) Is equal to or greater than $40,000 
but less than $60,000, the borrower shall 
repay the Consolidation loan in not 
more than 25 years; or 

(vi) Is equal to or greater than 
$60,000, the borrower shall repay the 
Consolidation loan in not more than 30 
years. 

(3) For the purpose of paragraph 
(h)(2) of this section, the unpaid bal-
ance on other student loans— 
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(i) May not exceed the amount of the 
Consolidation loan; and 

(ii) With the exception of the de-
faulted title IV loans on which the bor-
rower has made satisfactory repayment 
arrangements with the holder of the 
loan, does not include the unpaid bal-
ance on any defaulted loans. 

(4) A repayment schedule for a Con-
solidation loan— 

(i) Must be established by the lender; 
(ii) Must require that each payment 

equal at least the interest that accrues 
during the interval between scheduled 
payments. 

(5) Upon receipt of the proceeds of a 
loan made under paragraph (h)(2) of 
this section, the holder of the under-
lying loan shall promptly apply the 
proceeds to discharge fully the bor-
rower’s obligation on the underlying 
loan, and provide the consolidating 
lender with the holder’s written certifi-
cation that the borrower’s obligation 
on the underlying loan has been fully 
discharged. 

(i) Treatment by a lender of borrowers’ 
title IV, HEA program funds received from 
schools if the borrower withdraws. (1) A 
lender shall treat a refund or a return 
of title IV, HEA program funds under 
§ 668.22 when a student withdraws re-
ceived by the lender from a school as a 
credit against the principal amount 
owed by the borrower on the borrower’s 
loan. 

(2)(i) If a lender receives a refund or 
a return of title IV, HEA program 
funds under § 668.22 when a student 
withdraws from a school on a loan that 
is no longer held by that lender, or that 
has been discharged by another lender 
by refinancing under § 682.209(f) or by a 
Consolidation loan, the lender must 
transmit the amount of the payment, 
within 30 days of its receipt, to the 
lender to whom it assigned the loan, or 
to the lender that discharged the prior 
loan, with an explanation of the source 
of the payment. 

(ii) Upon receipt of a refund or a re-
turn of title IV, HEA program funds 
transmitted under paragraph (i)(2)(i) of 
this section, the holder of the loan 
promptly must provide written notice 
to the borrower that the holder has re-
ceived the return of title IV, HEA pro-
gram funds. 

(j) Certification on loans to be repaid 
through consolidation. Within 10 busi-
ness days after receiving a written re-
quest for a certification from a lender 
under § 682.206(f), a holder shall either 
provide the requesting lender the cer-
tification or, if it is unable to certify 
to the matters described in that para-
graph, provide the requesting lender 
and the guarantor on the loan at issue 
with a written explanation of the rea-
sons for its inability to provide the cer-
tification. 

(Approved by the Office of Management and 
Budget under control number 1845–0020) 

(Authority: 20 U.S.C. 1077, 1078, 1078–1, 1078–2, 
1078–3, 1079, 1082, 1085) 

[57 FR 60323, Dec. 18, 1992, as amended at 58 
FR 9119, Feb. 19, 1993; 59 FR 25746, May 17, 
1994; 59 FR 33352, 33593, June 28, 1994; 60 FR 
30788, June 12, 1995; 60 FR 61756, Dec. 1, 1995; 
62 FR 63434, Nov. 28, 1997; 64 FR 18977, Apr. 16, 
1999; 64 FR 58957, 59043, Nov. 1, 1999; 66 FR 
34763, June 29, 2001; 67 FR 67078, Nov. 1, 2002; 
68 FR 75428, Dec. 31, 2003; 71 FR 45701, Aug. 9, 
2006; 71 FR 64398, Nov. 1, 2006] 

§ 682.210 Deferment. 

(a) General. (1)(i) A borrower is enti-
tled to have periodic installment pay-
ments of principal deferred during au-
thorized periods after the beginning of 
the repayment period, pursuant to 
paragraph (b) of this section. 

(ii) With the exception of a deferment 
authorized under paragraph (o) of this 
section, a borrower may continue to re-
ceive a specific type of deferment that 
is limited to a maximum period of time 
only if the total amount of time that 
the borrower has received the 
deferment does not exceed the max-
imum time period allowed for the 
deferment. 

(2)(i) For a loan made before October 
1, 1981, the borrower is also entitled to 
have periodic installments of principal 
deferred during the six-month period 
(post-deferment grace period) that be-
gins after the completion of each 
deferment period or combination of 
those periods, except as provided in 
paragraph (a)(2)(ii) of this section. 

(ii) Once a borrower receives a post- 
deferment grace period following an 
unemployment deferment, as described 
in paragraph (b)(1)(v) of this section, 
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the borrower does not qualify for addi-
tional post-deferment grace periods fol-
lowing subsequent unemployment 
deferments. 

(3) Interest accrues and is paid by the 
borrower during the deferment period 
and the post-deferment grace period, if 
applicable, unless interest accrues and 
is paid by the Secretary for a Stafford 
loan and for all or a portion of a quali-
fying Consolidation loan that meets 
the requirements under § 682.301. 

(4) As a condition for receiving a 
deferment, except for purposes of para-
graphs (c)(1)(ii) and (iii) of this section, 
the borrower must request the 
deferment, and provide the lender with 
all information and documents re-
quired to establish eligibility for a spe-
cific type of deferment. 

(5) An authorized deferment period 
begins on the date that the holder de-
termines is the date that the condition 
entitling the borrower to the 
deferment first existed, except that an 
initial unemployment deferment as de-
scribed in paragraph (h)(2) of this sec-
tion cannot begin more than 6 months 
before the date the holder receives a 
request and documentation required 
for the deferment. 

(6) An authorized deferment period 
ends on the earlier of— 

(i) The date when the condition es-
tablishing the borrower’s eligibility for 
the deferment ends; 

(ii) Except as provided in paragraph 
(a)(6)(iv) of this section, the date on 
which, as certified by an authorized of-
ficial, the borrower’s eligibility for the 
deferment is expected to end; 

(iii) Except as provided in paragraph 
(a)(6)(iv) of this section, the expiration 
date of the period covered by any cer-
tification required by this section to be 
obtained for the deferment; 

(iv) In the case of an in-school 
deferment, the student’s anticipated 
graduation date as certified by an au-
thorized official of the school; or 

(v) The date when the condition pro-
viding the basis for the borrower’s eli-
gibility for the deferment has contin-
ued to exist for the maximum amount 
of time allowed for that type of 
deferment. 

(7) A lender may not deny a borrower 
a deferment to which the borrower is 
entitled, even though the borrower 

may be delinquent, but not in default, 
in making required installment pay-
ments. The 270– or 330–day period re-
quired to establish default does not run 
during the deferment and post- 
deferment grace periods. Unless the 
lender has granted the borrower for-
bearance under § 682.211, when the 
deferment and, if applicable, the post- 
deferment grace period expire, a bor-
rower resumes any delinquency status 
that existed when the deferment period 
began. 

(8) A borrower whose loan is in de-
fault is not eligible for a deferment on 
that loan, unless the borrower has 
made payment arrangements accept-
able to the lender prior to the payment 
of a default claim by a guaranty agen-
cy. 

(9) The borrower promptly must in-
form the lender when the condition en-
titling the borrower to a deferment no 
longer exists. 

(10) Authorized deferments are de-
scribed in paragraph (b) of this section. 
Specific requirements for each 
deferment are set forth in paragraphs 
(c) through (s) of this section. 

(11) If two individuals are jointly lia-
ble for repayment of a PLUS loan or a 
Consolidation loan, the lender shall 
grant a request for deferment if both 
individuals simultaneously meet the 
requirements of this section for receiv-
ing the same, or different deferments. 

(b) Authorized deferments. (1) 
Deferment is authorized for a FFEL 
borrower during any period when the 
borrower is— 

(i) Except as provided in paragraph 
(c)(5) of this section, engaged in full- 
time study at a school, or at a school 
that is operated by the Federal Govern-
ment (e.g., the service academies), un-
less the borrower is not a national of 
the United States and is pursuing a 
course of study at a school not located 
in a State; 

(ii) Engaged in a course of study 
under an eligible graduate fellowship 
program; 

(iii) Engaged in a rehabilitation 
training program for disabled individ-
uals; 

(iv) Temporarily totally disabled, or 
unable to secure employment because 
the borrower is caring for a spouse or 
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other dependent who is disabled and re-
quires continuous nursing or similar 
services for up to three years; or 

(v) Conscientiously seeking, but un-
able to find, full-time employment in 
the United States, for up to two years. 

(2) For a borrower of a Stafford or 
SLS loan, and for a parent borrower of 
a PLUS loan made before August 15, 
1983, deferment is authorized during 
any period when the borrower is— 

(i) On active duty status in the 
United States Armed Forces, or an offi-
cer in the Commissioned Corps of the 
United States Public Health Service, 
for up to three years (including any pe-
riod during which the borrower re-
ceived a deferment authorized under 
paragraph (b)(5)(i) of this section); 

(ii) A full-time volunteer under the 
Peace Corps Act, for up to three years; 

(iii) A full-time volunteer under title 
I of the Domestic Volunteer Service 
Act of 1973 (ACTION programs), for up 
to three years; 

(iv) A full-time volunteer for a tax- 
exempt organization, for up to three 
years; or 

(v) Engaged in an internship of resi-
dency program, for up to two years (in-
cluding any period during which the 
borrower received a deferment author-
ized under paragraph (b)(5)(iii) of this 
section). 

(3) For a borrower of a Stafford or 
SLS loan who has been enrolled on at 
least a half-time basis at an institution 
of higher education during the six 
months preceding the beginning of this 
deferment, deferment is authorized 
during a period of up to six months 
during which the borrower is— 

(i) (A) Pregnant; 
(B) Caring for his or her newborn 

child; or 
(C) Caring for a child immediately 

following the placement of the child 
with the borrower before or imme-
diately following adoption; and 

(ii) Not attending a school or gain-
fully employed. 

(4) For a ‘‘new borrower,’’ as defined 
in paragraph (b)(7) of this section, 
deferment is authorized during periods 
when the borrower is engaged in at 
least half-time study at a school, un-
less the borrower is not a national of 
the United States and is pursuing a 

course of study at a school not located 
in a State. 

(5) For a new borrower, as defined in 
paragraph (b)(7) of this section, of a 
Stafford or SLS loan, deferment is au-
thorized during any period when the 
borrower is— 

(i) On active duty status in the Na-
tional Oceanic and Atmospheric Ad-
ministration Corps, for up to three 
years (including any period during 
which the borrower received a 
deferment authorized under paragraph 
(b)(2)(i) of this section); 

(ii) Up to three years of service as a 
full-time teacher in a public or non- 
profit private elementary or secondary 
school in a teacher shortage area des-
ignated by the Secretary under para-
graph (q) of this section. 

(iii) Engaged in an internship or resi-
dency program, for up to two years (in-
cluding any period during which the 
borrower received a deferment author-
ized under paragraph (b)(2)(v) of this 
section); or 

(iv) A mother who has preschool-age 
children (i.e., children who have not 
enrolled in first grade) and who is earn-
ing not more than $1 per hour above 
the Federal minimum wage, for up to 
12 months of employment, and who 
began that full-time employment with-
in one year of entering or re-entering 
the work force. Full-time employment 
involves at least 30 hours of work a 
week and it expected to last at least 3 
months. 

(6) For a parent borrower of a PLUS 
loan, deferment is authorized during 
any period when a student on whose be-
half the parent borrower received the 
loan— 

(i) Is not independent as defined in 
section 480(d) of the Act; and 

(ii) Meets the conditions and provides 
the required documentation, for any of 
the deferments described in paragraphs 
(b)(1)(i)–(iii) and (b)(4) of this section. 

(7) For purposes of paragraph (b)(5) of 
this section, a ‘‘new borrower’’ with re-
spect to a loan is a borrower who, on 
the date he or she signs the promissory 
note, has no outstanding balance on— 

(i) A Stafford, SLS, or PLUS loan 
made prior to July 1, 1987 for a period 
of enrollment beginning prior to July 
1, 1987; or 
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(ii) A Consolidation loan that repaid 
a loan made prior to July 1, 1987 and 
for a period of enrollment beginning 
prior to July 1, 1987. 

(c) In-school deferment. (1) Except as 
provided in paragraph (c)(5) of this sec-
tion, the lender processes a deferment 
for full-time study or half-time study 
at a school, when— 

(i) The borrower submits a request 
and supporting documentation for a 
deferment; 

(ii) The lender receives information 
from the borrower’s school about the 
borrower’s eligibility in connection 
with a new loan; or 

(iii) The lender receives student sta-
tus information from the borrower’s 
school, either directly or indirectly, in-
dicating that the borrower’s enroll-
ment status supports eligibility for a 
deferment. 

(2) The lender must notify the bor-
rower that a deferment has been grant-
ed based on paragraph (c)(1)(ii) or (iii) 
of this section and that the borrower 
has the option to pay interest that ac-
crues on an unsubsidized FFEL Pro-
gram loan or to cancel the deferment 
and continue paying on the loan. The 
lender must include in the notice an 
explanation of the consequences of 
these options. 

(3) The lender must consider a 
deferment granted on the basis of a 
certified loan application or other in-
formation certified by the school to 
cover the period lasting until the an-
ticipated graduation date appearing on 
the application, and as updated by no-
tice or SSCR update to the lender from 
the school or guaranty agency, unless 
and until it receives notice that the 
borrower has ceased the level of study 
(i.e., full-time or half-time) required for 
the deferment. 

(4) In the case of a FFEL borrower, 
the lender shall treat a certified loan 
application or other form certified by 
the school or for multiple holders of a 
borrower’s loans, shared data from the 
Student Status Confirmation Report, 
as sufficient documentation for an in- 
school student deferment for any out-
standing FFEL loan previously made 
to the borrower that is held by the 
lender. 

(5) A borrower serving in a medical 
internship or residency program, ex-

cept for an internship in dentistry, is 
prohibited from receiving or con-
tinuing a deferment on a Stafford, or a 
PLUS (unless based on the dependent’s 
status) SLS, or Consolidation loan 
under paragraph (c) of this section. 

(d) Graduate fellowship deferment. (1) 
To qualify for a deferment for study in 
a graduate fellowship program, a bor-
rower shall provide the lender with a 
statement from an authorized official 
of the borrower’s fellowship program 
certifying— 

(i) That the borrower holds at least a 
baccalaureate degree conferred by an 
institution of higher education; 

(ii) That the borrower has been ac-
cepted or recommended by an institu-
tion of higher education for acceptance 
on a full-time basis into an eligible 
graduate fellowship program; and 

(iii) The borrower’s anticipated com-
pletion date in the program. 

(2) For purposes of paragraph (d)(1) of 
this section, an eligible graduate fel-
lowship program is a fellowship pro-
gram that— 

(i) Provides sufficient financial sup-
port to graduate fellows to allow for 
full-time study for at least six months; 

(ii) Requires a written statement 
from each applicant explaining the ap-
plicant’s objectives before the award of 
that financial support; 

(iii) Requires a graduate fellow to 
submit periodic reports, projects, or 
evidence of the fellow’s progress; and 

(iv) In the case of a course of study at 
a foreign university, accepts the course 
of study for completion of the fellow-
ship program. 

(e) Rehabilitation training program 
deferment. (1) To qualify for a rehabili-
tation training program deferment, a 
borrower shall provide the lender with 
a statement from an authorized official 
of the borrower’s rehabilitation train-
ing program certifying that the bor-
rower is either receiving, or is sched-
uled to receive, services under an eligi-
ble rehabilitation training program for 
disabled individuals. 

(2) For purposes of paragraph (e)(1) of 
this section, an eligible rehabilitation 
training program for disabled individ-
uals is a program that— 
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(i) Is licensed, approved, certified, or 
otherwise recognized as providing reha-
bilitation training to disabled individ-
uals by— 

(A) A State agency with responsi-
bility for vocational rehabilitation pro-
grams; 

(B) A State agency with responsi-
bility for drug abuse treatment pro-
grams; 

(C) A State agency with responsi-
bility for mental health services pro-
gram; 

(D) A State agency with responsi-
bility for alcohol abuse treatment pro-
grams; or 

(E) The Department of Veterans Af-
fairs; and 

(ii) Provides or will provide the bor-
rower with rehabilitation services 
under a written plan that— 

(A) Is individualized to meet the bor-
rower’s needs; 

(B) Specifies the date on which the 
services to the borrower are expected 
to end; and 

(C) Is structured in a way that re-
quires a substantial commitment by 
the borrower to his or her rehabilita-
tion. The Secretary considers a sub-
stantial commitment by the borrower 
to be a commitment of time and effort 
that normally would prevent an indi-
vidual from engaging in full-time em-
ployment, either because of the num-
ber of hours that must be devoted to 
rehabilitation or because of the nature 
of the rehabilitation. For the purpose 
of this paragraph, full-time employ-
ment involves at least 30 hours of work 
per week and is expected to last at 
least three months. 

(f) Temporary total disability deferment. 
(1) To qualify for a temporary total dis-
ability deferment, a borrower shall pro-
vide the lender with a statement from 
a physician, who is a doctor of medi-
cine or osteopathy and is legally au-
thorized to practice, certifying that 
the borrower is temporarily totally dis-
abled as defined in § 682.200(b). 

(2) A borrower is not considered tem-
porarily totally disabled on the basis of 
a condition that existed before he or 
she applied for the loan, unless the con-
dition has substantially deteriorated so 
as to render the borrower temporarily 
totally disabled, as substantiated by 
the statement required under para-

graph (f)(1) of this section, after the 
borrower submitted the loan applica-
tion. 

(3) A lender may not grant a 
deferment based on a single certifi-
cation under paragraph (f)(1) of this 
section beyond the date that is six 
months after the date of certification. 

(g) Dependent’s disability deferment. (1) 
To qualify for a deferment given to a 
borrower whose spouse or other de-
pendent requires continuous nursing or 
similar services for a period of at least 
90 days, the borrower shall provide the 
lender with a statement— 

(i) From a physician, who is a doctor 
of medicine or osteopathy and is le-
gally authorized to practice, certifying 
that the borrower’s spouse or depend-
ent requires continuous nursing or 
similar services for a period of at least 
90 days; and 

(ii) From the borrower, certifying 
that the borrower is unable to secure 
full-time employment because he or 
she is providing continuous nursing or 
similar services to the borrower’s 
spouse or other dependent. For the pur-
pose of this paragraph, full-time em-
ployment involves at least 30 hours of 
work per week and is expected to last 
at least three months. 

(2) A lender may not grant a 
deferment based on a single certifi-
cation under paragraph (g)(1) of this 
section beyond the date that is six 
months after the date of the certifi-
cation. 

(h) Unemployment deferment. (1) A bor-
rower qualifies for an unemployment 
deferment by providing evidence of eli-
gibility for unemployment benefits to 
the lender. 

(2) A borrower also qualifies for an 
unemployment deferment by providing 
to the lender a written certification, or 
an equivalent as approved by the Sec-
retary, that— 

(i) The borrower has registered with 
a public or private employment agen-
cy, if one is available to the borrower 
within a 50-mile radius of the bor-
rower’s current address; and 

(ii) For all requests beyond the ini-
tial request, the borrower has made at 
least six diligent attempts during the 
preceding 6-month period to secure 
full-time employment. 
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(3) For purposes of obtaining an un-
employment deferment under para-
graph (h)(2) of this section, the fol-
lowing rules apply: 

(i) A borrower may qualify for an un-
employment deferment whether or not 
the borrower has been previously em-
ployed. 

(ii) An unemployment deferment is 
not justified if the borrower refuses to 
seek or accept employment in kinds of 
positions or at salary and responsi-
bility levels for which the borrower 
feels overqualified by virtue of edu-
cation or previous experience. 

(iii) Full-time employment involves 
at least 30 hours of work a week and is 
expected to last at least three months. 

(iv) The initial period of unemploy-
ment deferment may be granted for a 
period of unemployment beginning up 
to 6 months before the date the lender 
receives the borrower’s request, and 
may be granted for up to 6 months 
after that date. 

(4) A lender may not grant an unem-
ployment deferment beyond the date 
that is 6 months after the date the bor-
rower provides evidence of the bor-
rower’s eligibility for unemployment 
insurance benefits under paragraph 
(h)(1) of this section or the date the 
borrower provides the written certifi-
cation, or an approved equivalent, 
under paragraph (h)(2) of this section. 

(i) Military deferment. (1) To qualify 
for a military deferment, a borrower 
shall provide the lender with— 

(i) A written statement from the bor-
rower’s commanding or personnel offi-
cer certifying— 

(A) That the borrower is on active 
duty in the Armed Forces of the United 
States; 

(B) The date on which the borrower’s 
service began; and 

(C) The date on which the borrower’s 
service is expected to end; or 

(ii)(A) A copy of the borrower’s offi-
cial military orders; and 

(B) A copy of the borrower’s military 
identification. 

(2) For the purpose of this section, 
the Armed Forces means the Army, 
Navy, Air Force, Marine Corps, and the 
Coast Guard. 

(3) A borrower enlisted in a reserve 
component of the Armed Forces may 
qualify for a military deferment only 

for service on a full-time basis that is 
expected to last for a period of at least 
one year in length, as evidenced by of-
ficial military orders, unless an order 
for national mobilization of reservists 
is issued. 

(4) A borrower enlisted in the Na-
tional Guard qualifies for a military 
deferment only while the borrower is 
on active duty status as a member of 
the U.S. Army or Air Force Reserves, 
and meets the requirements of para-
graph (i)(3) of this section. 

(j) Public Health Service deferment. To 
qualify for a Public Health Service 
deferment, the borrower shall provide 
the lender with a statement from an 
authorized official of the United States 
Public Health Service (USPHS) certi-
fying— 

(1) That the borrower is engaged in 
full-time service as an officer in the 
Commissioned Corps of the USPHS; 

(2) The date on which the borrower’s 
service began; and 

(3) The date on which the borrower’s 
service is expected to end. 

(k) Peace Corps deferment. (1) To qual-
ify for a deferment for service under 
the Peace Corps Act, the borrower 
shall provide the lender with a state-
ment from an authorized official of the 
Peace Corps certifying— 

(i) That the borrower has agreed to 
serve for a term of at least one year; 

(ii) The date on which the borrower’s 
service began; and 

(iii) The date on which the borrower’s 
service is expected to end. 

(2) The lender must grant a 
deferment for the borrower’s full term 
of service in the Peace Corps, not to ex-
ceed three years. 

(l) Full-time volunteer service in the 
ACTION programs. To qualify for a 
deferment as a full-time paid volunteer 
in an ACTION program, the borrower 
shall provide the lender with a state-
ment from an authorized official of the 
program certifying— 

(1) That the borrower has agreed to 
serve for a term of at least one year; 

(2) The date on which the borrower’s 
service began; and 

(3) The date on which the borrower’s 
service is expected to end. 

(m) Deferment for full-time volunteer 
service for a tax-exempt organization. To 
qualify for a deferment as a full-time 
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paid volunteer for a tax-exempt organi-
zation, a borrower shall provide the 
lender with a statement from an au-
thorized official of the volunteer pro-
gram certifying— 

(1) That the borrower— 
(i) Serves in an organization that has 

obtained an exemption from taxation 
under section 501(c)(3) of the Internal 
Revenue Code of 1986; 

(ii) Provides service to low-income 
persons and their communities to as-
sist them in eliminating poverty and 
poverty-related human, social, and en-
vironmental conditions; 

(iii) Does not receive compensation 
that exceeds the rate prescribed under 
section 6 of the Fair Labor Standards 
Act of 1938 (the Federal minimum 
wage), except that the tax-exempt or-
ganization may provide health, retire-
ment, and other fringe benefits to the 
volunteer that are substantially equiv-
alent to the benefits offered to other 
employees of the organization; 

(iv) Does not, as part of his or her du-
ties, give religious instruction, conduct 
worship services, engage in religious 
proselytizing, or engage in fund-raising 
to support religious activities; and 

(v) Has agreed to serve on a full-time 
basis for a term of at least one year; 

(2) The date on which the borrower’s 
service began; and 

(3) The date on which the borrower’s 
service is expected to end. 

(n) Internship or residency deferment. 
(1) To qualify for an internship or resi-
dency deferment under paragraphs 
(b)(2)(v) or (b)(5)(iii) of this section, the 
borrower shall provide the lender with 
a statement from an authorized official 
of the organization with which the bor-
rower is undertaking the internship or 
residency program certifying— 

(i) That the internship or residency 
program is a supervised training pro-
gram that requires the borrower to 
hold at least a baccalaureate degree 
prior to acceptance into the program; 

(ii) That, except for a borrower that 
provides the statement from a State of-
ficial described in paragraph (n)(2) of 
this section, the internship or resi-
dency program leads to a degree or cer-
tificate awarded by an institution of 
higher education, a hospital, or a 
health care facility that offers post-
graduate training; 

(iii) That the borrower has been ac-
cepted into the internship or residency 
program; and 

(iv) The anticipated dates on which 
the borrower will begin and complete 
the internship or residency program, 
or, in the case of a borrower providing 
the statement described in paragraph 
(n)(2) of this section, the anticipated 
date on which the borrower will begin 
and complete the minimum period of 
participation in the internship pro-
gram that the State requires be com-
pleted before an individual may be cer-
tified for professional practice or serv-
ice. 

(2) For a borrower who does not pro-
vide a statement certifying to the mat-
ters set forth in paragraph (n)(1)(ii) of 
this section to qualify for an internship 
deferment under paragraph (b)(2)(v) of 
this section, the borrower shall provide 
the lender with a statement from an of-
ficial of the appropriate State licensing 
agency certifying that the internship 
or residency program, or a portion 
thereof, is required to be completed be-
fore the borrower may be certified for 
professional practice or service. 

(o) Parental-leave deferment. (1) To 
qualify for the parental-leave 
deferment described in paragraph (b)(3) 
of this section, the borrower shall pro-
vide the lender with— 

(i) A statement from an authorized 
official of a participating school certi-
fying that the borrower was enrolled 
on at least a half-time basis during the 
six months preceding the beginning of 
the deferment period; 

(ii) A statement from the borrower 
certifying that the borrower— 

(A) Is pregnant, caring for his or her 
newborn child, or caring for a child im-
mediately following the placement of 
the child with the borrower in connec-
tion with an adoption; 

(B) Is not, and will not be, attending 
school during the deferment period; 
and 

(C) Is not, and will not be, engaged in 
full-time employment during the 
deferment period; and 

(iii) A physician’s statement dem-
onstrating the existence of the preg-
nancy, a birth certificate, or a state-
ment from the adoption agency official 
evidencing a pre-adoption placement. 
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(2) For purposes of paragraph 
(o)(1)(ii)(C) of this section, full-time 
employment involves at least 30 hours 
of work per week and is expected to 
last at least three months. 

(p) NOAA deferment. To qualify for a 
National Oceanic and Atmospheric Ad-
ministration (NOAA) deferment, the 
borrower shall provide the lender with 
a statement from an authorized official 
of the NOAA corps, certifying— 

(1) That the borrower is on active 
duty service in the NOAA corps; 

(2) The date on which the borrower’s 
service began; and 

(3) The date on which the borrower’s 
service is expected to end. 

(q) Targeted teacher deferment. (1) To 
qualify for a targeted teacher 
deferment under paragraph (b)(5)(ii) of 
this section, the borrower, for each 
school year of service for which a 
deferment is requested, must provide 
to the lender— 

(i) A statement by the chief adminis-
trative officer of the public or non-
profit private elementary or secondary 
school in which the borrower is teach-
ing, certifying that the borrower is em-
ployed as a full-time teacher; and 

(ii) A certification that he or she is 
teaching in a teacher shortage area 
designated by the Secretary as pro-
vided in paragraphs (q) (5) through (7) 
of this section, as described in para-
graph (q)(2) of this section. 

(2) In order to satisfy the require-
ment for certification that a borrower 
is teaching in a teacher shortage area 
designated by the Secretary, a bor-
rower must do one of the following: 

(i) If the borrower is teaching in a 
State in which the Chief State School 
Officer has complied with paragraph 
(q)(3) of this section and provides an 
annual listing of designated teacher 
shortage areas to the State’s chief ad-
ministrative officers whose schools are 
affected by the Secretary’s designa-
tions, the borrower may obtain a cer-
tification that he or she is teaching in 
a teacher shortage area from his or her 
school’s chief administrative officer. 

(ii) If a borrower is teaching in a 
State in which the Chief State School 
Officer has not complied with para-
graph (q)(3) of this section or does not 
provide an annual listing of designated 
teacher shortage areas to the State’s 

chief administrative officers whose 
schools are affected by the Secretary’s 
designations, the borrower must obtain 
certification that he or she is teaching 
in a teacher shortage area from the 
Chief State School Officer for the State 
in which the borrower is teaching. 

(3) In the case of a State in which 
borrowers wish to obtain certifications 
as provided for in paragraph (q)(2)(i) of 
this section, the State’s Chief State 
School Officer must first have notified 
the Secretary, by means of a one-time 
written assurance, that he or she pro-
vides annually to the State’s chief ad-
ministrative officers whose schools are 
affected by the Secretary’s designa-
tions and the guaranty agency for that 
State, a listing of the teacher shortage 
areas designated by the Secretary as 
provided for in paragraphs (q) (5) 
through (7) of this section. 

(4) If a borrower who receives a 
deferment continues to teach in the 
same teacher shortage area as that in 
which he or she was teaching when the 
deferment was originally granted, the 
borrower shall, at the borrower’s re-
quest, continue to receive the 
deferment for those subsequent years, 
up to the three-year maximum 
deferment period, even if his or her po-
sition does not continue to be within 
an area designated by the Secretary as 
a teacher shortage area in those subse-
quent years. To continue to receive the 
deferment in a subsequent year under 
this paragraph, the borrower shall pro-
vide the lender with a statement by the 
chief administrative officer of the pub-
lic or nonprofit private elementary or 
secondary school that employs the bor-
rower, certifying that the borrower 
continues to be employed as a full-time 
teacher in the same teacher shortage 
area for which the deferment was re-
ceived for the previous year. 

(5) For purposes of this section a 
teacher shortage area is— 

(i)(A) A geographic region of the 
State in which there is a shortage of el-
ementary or secondary school teachers; 
or 

(B) A specific grade level or aca-
demic, instructional, subject-matter, 
or discipline classification in which 
there is a statewide shortage of ele-
mentary or secondary school teachers; 
and 
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(ii) Designated by the Secretary 
under paragraphs (q)(6) or (q)(7) of this 
section. 

(6)(i) In order for the Secretary to 
designate one or more teacher shortage 
areas in a State for a school year, the 
Chief State School Officer shall by 
January 1 of the calendar year in 
which the school year begins, and in 
accordance with objective written 
standards, propose teacher shortage 
areas to the Secretary for designation. 
With respect to private nonprofit 
schools included in the recommenda-
tion, the Chief State School Officer 
shall consult with appropriate officials 
of the private nonprofit schools in the 
State prior to submitting the rec-
ommendation. 

(ii) In identifying teacher shortage 
areas to propose for designation under 
paragraph (q)(6)(i) of this section, the 
Chief State School Officer shall con-
sider data from the school year in 
which the recommendation is to be 
made, unless that data is not yet avail-
able, in which case he or she may use 
data from the immediately preceding 
school year, with respect to— 

(A) Teaching positions that are un-
filled; 

(B) Teaching positions that are filled 
by teachers who are certified by irreg-
ular, provisional, temporary, or emer-
gency certification; and 

(C) Teaching positions that are filled 
by teachers who are certified, but who 
are teaching in academic subject areas 
other than their area of preparation. 

(iii) If the total number of 
unduplicated full-time equivalent 
(FTE) elementary or secondary teach-
ing positions identified under para-
graph (q)(6)(ii) of this section in the 
shortage areas proposed by the State 
for designation does not exceed 5 per-
cent of the total number of FTE ele-
mentary and secondary teaching posi-
tions in the State, the Secretary des-
ignates those areas as teacher shortage 
areas. 

(iv) If the total number of 
unduplicated FTE elementary and sec-
ondary teaching positions identified 
under paragraph (q)(6)(ii) of this sec-
tion in the shortage areas proposed by 
the State for designation exceeds 5 per-
cent of the total number of elementary 
and secondary FTE teaching positions 

in the State, the Chief State School Of-
ficer shall submit, with the list of pro-
posed areas, supporting documentation 
showing the methods used for identi-
fying shortage areas, and an expla-
nation of the reasons why the Sec-
retary should nevertheless designate 
all of the proposed areas as teacher 
shortage areas. The explanation must 
include a ranking of the proposed 
shortage areas according to priority, to 
assist the Secretary in determining 
which areas should be designated. The 
Secretary, after considering the expla-
nation, determines which shortage 
areas to designate as teacher shortage 
areas. 

(7) A Chief State School Officer may 
submit to the Secretary for approval 
an alternative written procedure to the 
one described in paragraph (q)(6) of this 
section, for the Chief State School Offi-
cer to use to select the teacher short-
age areas recommended to the Sec-
retary for designation, and for the Sec-
retary to use to choose the areas to be 
designated. If the Secretary approves 
the proposed alternative procedure, in 
writing, that procedure, once approved, 
may be used instead of the procedure 
described in paragraph (q)(6) of this 
section for designation of teacher 
shortage areas in that State. 

(8) For purposes of paragraphs (q)(1) 
through (7) of this section— 

(i) The definition of the term school 
in § 682.200(b) does not apply; 

(ii) Elementary school means a day or 
residential school that provides ele-
mentary education, as determined 
under State law; 

(iii) Secondary school means a day or 
residential school that provides sec-
ondary education, as determined under 
State law. In the absence of applicable 
State law, the Secretary may deter-
mine, with respect to that State, 
whether the term ‘‘secondary school’’ 
includes education beyond the twelfth 
grade; 

(iv) Teacher means a professional who 
provides direct and personal services to 
students for their educational develop-
ment through classroom teaching; 

(v) Chief State School Officer means 
the highest ranking educational offi-
cial for elementary and secondary edu-
cation for the State; 
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(vi) School year means the period 
from July 1 of a calendar year through 
June 30 of the following calendar year; 

(vii) Teacher shortage area means an 
area of specific grade, subject matter, 
or discipline classification, or a geo-
graphic area in which the Secretary de-
termines that there is an inadequate 
supply of elementary or secondary 
school teachers; and 

(viii) Full-time equivalent means the 
standard used by a State in defining 
full-time employment, but not less 
than 30 hours per week. For purposes of 
counting full-time equivalent teacher 
positions, a teacher working part of his 
or her total hours in a position that is 
designated as a teacher shortage area 
is counted on a pro rata basis cor-
responding to the percentage of his or 
her working hours spent in such a posi-
tion. 

(r) Working-mother deferment. (1) To 
qualify for the working-mother 
deferment described in paragraph 
(b)(5)(iv) of this section, the borrower 
shall provide the lender with a state-
ment certifying that she— 

(i) Is the mother of a preschool-age 
child; 

(ii) Entered or reentered the work-
force not more than one year before 
the beginning date of the period for 
which the deferment is being sought; 

(iii) Is currently engaged in full-time 
employment; and 

(iv) Does not receive compensation 
that exceeds $1 per hour above the rate 
prescribed under section 6 of the Fair 
Labor Standards Act of 1938 (the Fed-
eral minimum wage). 

(2) In addition to the certification re-
quired under paragraph (r)(1) of this 
section, the borrower shall provide to 
the lender documents demonstrating 
the age of her child (e.g., a birth cer-
tificate) and the rate of her compensa-
tion (e.g., a pay stub showing her hour-
ly rate of pay). 

(3) For purposes of this paragraph— 
(i) A preschool-age child is one who 

has not yet enrolled in first grade or a 
higher grade in elementary school; and 

(ii) Full-time employment involves 
at least 30 hours of work a week and is 
expected to last at least 3 months. 

(s) Deferments for new borrowers on or 
after July 1, 1993—(1) General. A new 
borrower who receives an FFEL Pro-

gram loan first disbursed on or after 
July 1, 1993 is entitled to receive 
deferments under paragraphs (s)(2) 
through (s)(6) of this section. For pur-
poses of paragraphs (s)(2) through (s)(6) 
of this section, a ‘‘new borrower’’ is an 
individual who has no outstanding 
principal or interest balance on an 
FFEL Program loan as of July 1, 1993 
or on the date he or she obtains a loan 
on or after July 1, 1993. This term also 
includes a borrower who obtains a Fed-
eral Consolidation Loan on or after 
July 1, 1993 if the borrower has no 
other outstanding FFEL Program loan 
when the Consolidation Loan was 
made. 

(2) In-school deferment. An eligible 
borrower is entitled to a deferment 
based on the borrower’s at least half- 
time study in accordance with the 
rules prescribed in § 682.210(c), except 
that the borrower is not required to ob-
tain a Stafford or SLS loan for the pe-
riod of enrollment covered by the 
deferment. 

(3) Graduate fellowship deferment. An 
eligible borrower is entitled to a grad-
uate fellowship deferment in accord-
ance with the rules prescribed in 
§ 682.210(d). 

(4) Rehabilitation training program 
deferment. An eligible borrower is enti-
tled to a rehabilitation training pro-
gram deferment in accordance with the 
rules prescribed in § 682.210(e). 

(5) Unemployment deferment. An eligi-
ble borrower is entitled to an unem-
ployment deferment in accordance 
with the rules prescribed in § 682.210(h) 
for periods that, collectively, do not 
exceed 3 years. 

(6) Economic hardship deferment. An 
eligible borrower is entitled to an eco-
nomic hardship deferment for periods 
of up to one year at a time that, collec-
tively, do not exceed 3 years (except 
that a borrower who receives a 
deferment under paragraph (s)(6)(vi) of 
this section is entitled to an economic 
hardship deferment for the lesser of the 
borrower’s full term of service in the 
Peace Corps or the borrower’s remain-
ing period of economic hardship 
deferment eligibility under the 3-year 
maximum), if the borrower provides 
documentation satisfactory to the 
lender showing that the borrower is 
within any of the categories described 

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00694 Fmt 8010 Sfmt 8010 Y:\SGML\211134.XXX 211134



685 

Off. of Postsecondary Educ., Education § 682.210 

in paragraphs (s)(6)(i) through (s)(6)(vi) 
of this section. 

(i) Has been granted an economic 
hardship deferment under either the 
Direct Loan or Federal Perkins Loan 
Programs for the period of time for 
which the borrower has requested an 
economic hardship deferment for his or 
her FFEL loan. 

(ii) Is receiving payment under a 
Federal or State public assistance pro-
gram, such as Aid to Families with De-
pendent Children, Supplemental Secu-
rity Income, Food Stamps, or State 
general public assistance. 

(iii) Is working full-time and has a 
monthly income that does not exceed 
the greater of (as calculated on a 
monthly basis)— 

(A) The minimum wage rate de-
scribed in section 6 of the Fair Labor 
Standards Act of 1938; or 

(B) An amount equal to 100 percent of 
the poverty line for a family of two, as 
determined in accordance with section 
673(2) of the Community Services Block 
Grant Act. 

(iv) Is working full-time and has a 
Federal education debt burden that 
equals or exceeds 20 percent of the bor-
rower’s monthly income, and that in-
come, minus the borrower’s Federal 
education debt burden, is less than 220 
percent of the amount described in 
paragraph (s)(6)(iii) of this section. 

(v) Is not working full-time and has a 
monthly income that— 

(A) Does not exceed twice the 
amount described in paragraph 
(s)(6)(iii) of this section; and 

(B) After deducting an amount equal 
to the borrower’s Federal education 
debt burden, the remaining amount of 
the borrower’s income does not exceed 
the amount described in paragraph 
(s)(6)(iii) of this section. 

(vi) Is serving as a volunteer in the 
Peace Corps. 

(vii) In determining a borrower’s Fed-
eral education debt burden for purposes 
of an economic hardship deferment 
under paragraphs (s)(6)(iv) and (v) of 
this section, the lender shall— 

(A) If the Federal postsecondary edu-
cation loan is scheduled to be repaid in 
10 years or less, use the actual monthly 
payment amount (or a proportional 
share if the payments are due less fre-
quently than monthly); 

(B) If the Federal postsecondary edu-
cation loan is scheduled to be repaid in 
more than 10 years, use a monthly pay-
ment amount (or a proportional share 
if the payments are due less frequently 
than monthly) that would have been 
due on the loan if the loan had been 
scheduled to be repaid in 10 years; and 

(C) Require the borrower to provide 
evidence that would enable the lender 
to determine the amount of the month-
ly payments that would have been 
owed by the borrower during the 
deferment period. 

(viii) For an initial period of 
deferment granted under paragraphs 
(s)(6)(iii) through (v) of this section, 
the lender must require the borrower 
to submit evidence showing the 
amount of the borrower’s monthly in-
come. 

(ix) To qualify for a subsequent pe-
riod of deferment that begins less than 
one year after the end of a period of 
deferment under paragraphs (s)(6)(iii) 
through (v) of this section, the lender 
must require the borrower to submit 
evidence showing the amount of the 
borrower’s monthly income or a copy 
of the borrower’s most recently filed 
Federal income tax return. 

(x) For purposes of paragraph (s)(6) of 
this section, a borrower’s monthly in-
come is the gross amount of income re-
ceived by the borrower from employ-
ment and from other sources, or one- 
twelfth of the borrower’s adjusted 
gross income, as recorded on the bor-
rower’s most recently filed Federal in-
come tax return. 

(xi) For purposes of paragraph (s)(6) 
of this section, a borrower is consid-
ered to be working full-time if the bor-
rower is expected to be employed for at 
least three consecutive months at 30 
hours per week. 

(Approved by the Office of Management and 
Budget under control number 1845–0020) 

(t) Military service deferments for loans 
for which the first disbursement is made 
on or after July, 1, 2001—(1) A borrower 
who receives an FFEL Program loan 
first disbursed on or after July 1, 2001, 
may receive a military service 
deferment for such loans for any period 
not to exceed 3 years during which the 
borrower is— 
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(i) Serving on active duty during a 
war or other military operation or na-
tional emergency; or 

(ii) Performing qualifying National 
Guard duty during a war or other mili-
tary operation or national emergency. 

(2) Serving on active duty during a war 
or other military operation or national 
emergency means service by an indi-
vidual who is— 

(i) A Reserve of an Armed Force or-
dered to active duty under 10 U.S.C. 
12301(a), 12301(g), 12302, 12304 or 12306; 

(ii) A retired member of an Armed 
Force ordered to active duty under 10 
U.S.C. 688 for service in connection 
with a war or other military operation 
or national emergency, regardless of 
the location at which such active duty 
service is performed; or 

(iii) Any other member of an Armed 
Force on active duty in connection 
with such emergency or subsequent ac-
tions or conditions who has been as-
signed to a duty station at a location 
other than the location at which mem-
ber is normally assigned. 

(3) Qualifying National Guard duty 
during a war or other operation or na-
tional emergency means service as a 
member of the National Guard on full- 
time National Guard duty, as defined 
in 10 U.S.C. 101(d)(5), under a call to ac-
tive service authorized by the Presi-
dent or the Secretary of Defense for a 
period of more than 30 consecutive 
days under 32 U.S.C. 502(f) in connec-
tion with a war, other military oper-
ation, or national emergency declared 
by the President and supported by Fed-
eral funds. 

(4) Payments made by or on behalf of 
a borrower during a period for which 
the borrower qualified for a military 
service deferment are not refunded. 

(5) A borrower is eligible for a mili-
tary service deferment on a Federal 
Consolidation Loan only if the bor-
rower meets the conditions described 
in this section and all of the title IV 
loans included in the Consolidation 
Loan were first disbursed on or after 
July 1, 2001. 

(6) As used in this section— 
(i) Active duty means active duty as 

defined in 10 U.S.C. 101(d)(1) except 
that it does not include active duty for 
training or attendance at a service 
school; 

(ii) Military operation means a contin-
gency operation as defined in 10 U.S.C. 
101(a)(13); and 

(iii) National emergency means the na-
tional emergency by reason of certain 
terrorist attacks declared by the Presi-
dent on September 14, 2001, or subse-
quent national emergencies declared 
by the President by reason of terrorist 
attacks. 

(Authority: 20 U.S.C. 1077, 1078, 1078–1, 1078–2, 
1078–3, 1082, 1085) 

[57 FR 60323, Dec. 18, 1992, as amended at 58 
FR 9120, Feb. 19, 1993; 59 FR 25746, May 17, 
1994; 59 FR 33594, June 29, 1994; 59 FR 61215, 
Nov. 29, 1994; 60 FR 30788, June 12, 1995; 60 FR 
61756, Dec. 1, 1995; 64 FR 18977, Apr. 16, 1999; 
64 FR 57531, Oct. 25, 1999; 64 FR 58626, Oct. 29, 
1999; 64 FR 58958, Nov. 1, 1999; 65 FR 65619, 
Nov. 1, 2000; 66 FR 34763, June 29, 2001; 67 FR 
67078, Nov. 1, 2002; 68 FR 75429, Dec. 31, 2003; 
71 FR 45701, Aug. 9, 2006] 

§ 682.211 Forbearance. 
(a)(1) The Secretary encourages a 

lender to grant forbearance for the ben-
efit of a borrower or endorser in order 
to prevent the borrower or endorser 
from defaulting on the borrower’s or 
endorser’s repayment obligation, or to 
permit the borrower or endorser to re-
sume honoring that obligation after de-
fault. Forbearance means permitting 
the temporary cessation of payments, 
allowing an extension of time for mak-
ing payments, or temporarily accept-
ing smaller payments than previously 
were scheduled. 

(2) Subject to paragraph (g) of this 
section, a lender may grant forbear-
ance of payments of principal and in-
terest under paragraphs (b), (c), and (d) 
of this section only if— 

(i) The lender reasonably believes, 
and documents in the borrower’s file, 
that the borrower or endorser intends 
to repay the loan but, due to poor 
health or other acceptable reasons, is 
currently unable to make scheduled 
payments; or 

(ii) The borrower’s payments of prin-
cipal are deferred under § 682.210 and 
the Secretary does not pay interest 
benefits on behalf of the borrower 
under § 682.301. 

(3) If two individuals are jointly lia-
ble for repayment of a PLUS loan or a 
Consolidation loan, the lender may 
grant forbearance on repayment of the 
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loan only if the ability of both individ-
uals to make scheduled payments has 
been impaired based on the same or dif-
fering conditions. 

(4) Except as provided in paragraph 
(f)(10) of this section, if payments of in-
terest are forborne, they may be cap-
italized as provided in § 682.202(b). 

(b) A lender may grant forbearance 
if— 

(1) The lender and the borrower or 
endorser agree to the terms of the for-
bearance and, unless the agreement 
was in writing, the lender sends, within 
30 days, a notice to the borrower or en-
dorser confirming the terms of the for-
bearance and records the terms of the 
forbearance in the borrower’s file; or 

(2) In the case of forbearance of inter-
est during a period of deferment, if the 
lender informs the borrower at the 
time the deferment is granted that in-
terest payments are to be forborne. 

(c) A lender may grant forbearance 
for a period of up to one year at a time 
if both the borrower or endorser and an 
authorized official of the lender agree 
to the terms of the forbearance. If the 
lender and the borrower or endorser 
agree to the terms orally, the lender 
must notify the borrower or endorser 
of the terms within 30 days of that 
agreement. 

(d) A guaranty agency may authorize 
a lender to grant forbearance to permit 
a borrower or endorser to resume hon-
oring the agreement to repay the debt 
after default but prior to claim pay-
ment. The terms of the forbearance 
agreement in this situation must in-
clude a new signed agreement to repay 
the debt. 

(e) Except in the case of forbearance 
of interest payments during a 
deferment period, if a forbearance in-
volves the postponement of all pay-
ments, the lender must contact the 
borrower or endorser at least once 
every six months during the period of 
forbearance to inform the borrower or 
endorser of— 

(1) The outstanding obligation to 
repay; 

(2) The amount of the unpaid prin-
cipal balance and any unpaid interest 
that has accrued on the loan; 

(3) The fact that interest will accrue 
on the loan for the full term of the for-
bearance; and 

(4) The borrower’s or endorser’s op-
tion to discontinue the forbearance at 
any time. 

(f) A lender may grant forbearance, 
upon notice to the borrower or if appli-
cable, the endorser, with respect to 
payments of interest and principal that 
are overdue or would be due— 

(1) For a properly granted period of 
deferment for which the lender learns 
the borrower did not qualify; 

(2) Upon the beginning of an author-
ized deferment period under § 682.210, or 
an administrative forbearance period 
as specified under paragraph (f)(11) or 
(i)(2) of this section; 

(3) For the period beginning when the 
borrower entered repayment without 
the lender’s knowledge until the first 
payment due date was established; 

(4) For the period prior to the bor-
rower’s filing of a bankruptcy petition 
as provided in § 682.402(f); 

(5) For the periods described in 
§ 682.402(c) in regard to the borrower’s 
total and permanent disability; 

(6) For a period not to exceed an ad-
ditional 60 days after the lender has 
suspended collection activity for the 
initial 60-day period required pursuant 
to § 682.211(i)(6) and § 682.402(b)(3), when 
the lender receives reliable informa-
tion that the borrower (or student on 
whose behalf a parent has borrowed a 
PLUS Loan) has died; 

(7) For periods necessary for the Sec-
retary or guaranty agency to deter-
mine the borrower’s eligibility for dis-
charge of the loan because of an unpaid 
refund, attendance at a closed school 
or false certification of loan eligibility, 
pursuant to § 682.402(d) or (e), or the 
borrower’s or, if applicable, endorser’s 
bankruptcy, pursuant to § 682.402(f); 

(8) For a period of delinquency at the 
time a loan is sold or transferred, if the 
borrower or endorser is less than 60 
days delinquent on the loan at the time 
of sale or transfer; 

(9) For a period of delinquency that 
may remain after a borrower ends a pe-
riod of deferment or mandatory for-
bearance until the next due date, which 
can be no later than 60 days after the 
period ends; 

(10) For a period not to exceed 60 
days necessary for the lender to collect 
and process documentation supporting 
the borrower’s request for a deferment, 
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forbearance, change in repayment plan, 
or consolidation loan. Interest that ac-
crues during this period is not capital-
ized; or 

(11) For a period not to exceed 3 
months when the lender determines 
that a borrower’s ability to make pay-
ments has been adversely affected by a 
natural disaster, a local or national 
emergency as declared by the appro-
priate government agency, or a mili-
tary mobilization. 

(g) In granting a forbearance under 
this section, except for a forbearance 
under paragraph (i)(5) of this section, a 
lender shall grant a temporary ces-
sation of payments, unless the bor-
rower chooses another form of forbear-
ance subject to paragraph (a)(1) of this 
section. 

(h) Mandatory forbearance—(1) Medical 
or dental interns or residents. Upon re-
ceipt of a request and sufficient sup-
porting documentation, as described in 
§ 682.210(n), from a borrower serving in 
a medical or dental internship or resi-
dency program, a lender shall grant 
forbearance to the borrower in yearly 
increments (or a lesser period equal to 
the actual period during which the bor-
rower is eligible) if the borrower has 
exhausted his or her eligibility for a 
deferment under § 682.210(n), or the bor-
rower’s promissory note does not pro-
vide for such a deferment— 

(i) For the length of time remaining 
in the borrower’s medical or dental in-
ternship or residency that must be suc-
cessfully completed before the bor-
rower may begin professional practice 
or service; or 

(ii) For the length of time that the 
borrower is serving in a medical or den-
tal internship or residency program 
leading to a degree or certificate 
awarded by an institution of higher 
education, a hospital, or a health care 
facility that offers postgraduate train-
ing. 

(2) Borrowers who are not medical or 
dental interns or residents, and endorsers. 
Upon receipt of a request and sufficient 
supporting documentation from an en-
dorser (if applicable), or from a bor-
rower (other than a borrower who is 
serving in a medical or dental intern-
ship or residency described in para-
graph (h)(1) of this section), a lender 
shall grant forbearance— 

(i) In increments up to one year, for 
periods that collectively do not exceed 
three years, if— 

(A) The borrower or endorser is cur-
rently obligated to make payments on 
Title IV loans; and 

(B) The amount of those payments 
each month (or a proportional share if 
the payments are due less frequently 
than monthly) is collectively equal to 
or greater than 20 percent of the bor-
rower’s or endorser’s total monthly in-
come; 

(ii) In yearly increments (or a lesser 
period equal to the actual period dur-
ing which the borrower is eligible) for 
as long as a borrower— 

(A) Is serving in a national service 
position for which the borrower re-
ceives a national service educational 
award under the National and Commu-
nity Service Trust Act of 1993; 

(B) Is performing the type of service 
that would qualify the borrower for a 
partial repayment of his or her loan 
under the Student Loan Repayment 
Programs administered by the Depart-
ment of Defense under 10 U.S.C. 2171; or 

(C) Is performing the type of service 
that would qualify the borrower for 
loan forgiveness and associated for-
bearance under the requirements of the 
teacher loan forgiveness program in 
§ 682.215. 

(3) Forbearance agreement. After the 
lender determines the borrower’s or en-
dorser’s eligibility, and the lender and 
the borrower or endorser agree to the 
terms of the forbearance granted under 
this section, the lender sends, within 30 
days, a notice to the borrower or en-
dorser confirming the terms of the for-
bearance and records the terms of the 
forbearance in the borrower’s file. 

(4) Documentation. (i) Before granting 
a forbearance to a borrower or endorser 
under paragraph (h)(2)(i) of this sec-
tion, the lender shall require the bor-
rower or endorser to submit at least 
the following documentation: 

(A) Evidence showing the amount of 
the most recent total monthly gross 
income received by the borrower or en-
dorser from employment and from 
other sources; and 

(B) Evidence showing the amount of 
the monthly payments owed by the 
borrower or endorser to other entities 
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for the most recent month for the bor-
rower’s or endorser’s Title IV loans. 

(ii) Before granting a forbearance to 
a borrower or endorser under para-
graph (h)(2)(ii)(B) of this section, the 
lender shall require the borrower or en-
dorser to submit documentation show-
ing the beginning and ending dates 
that the Department of Defense con-
siders the borrower to be eligible for a 
partial repayment of his or her loan 
under the Student Loan Repayment 
Programs. 

(iii) Before granting a forbearance to 
a borrower under paragraph (h)(2)(ii)(C) 
of this section, the lender must require 
the borrower to— 

(A) Submit documentation for the pe-
riod of the annual forbearance request 
showing the beginning and anticipated 
ending dates that the borrower is ex-
pected to perform, for that year, the 
type of service described in § 682.215(c); 
and 

(B) Certify the borrower’s intent to 
satisfy the requirements of § 682.215(c). 

(i) Mandatory administrative forbear-
ance. (1) The lender shall grant a man-
datory administrative forbearance for 
the periods specified in paragraph (i)(2) 
of this section until the lender is noti-
fied by the Secretary or a guaranty 
agency that the forbearance period no 
longer applies. The lender may not re-
quire a borrower who is eligible for a 
forbearance under paragraph (i)(2)(ii) of 
this section to submit a request or sup-
porting documentation, but shall re-
quire a borrower (or endorser, if appli-
cable) who requests forbearance be-
cause of a military mobilization to pro-
vide documentation showing that he or 
she is subject to a military mobiliza-
tion as described in paragraph (i)(4) of 
this section. 

(2) The lender is not required to no-
tify the borrower (or endorser, if appli-
cable) at the time the forbearance is 
granted, but shall grant a forbearance 
to a borrower or endorser during a pe-
riod, and the 30 days following the pe-
riod, when the lender is notified by the 
Secretary that— 

(i) Exceptional circumstances exist, 
such as a local or national emergency 
or military mobilization; or 

(ii) The geographical area in which 
the borrower or endorser resides has 
been designated a disaster area by the 

president of the United States or Mex-
ico, the Prime Minister of Canada, or 
by a Governor of a State. 

(3) As soon as feasible, or by the date 
specified by the Secretary, the lender 
shall notify the borrower (or endorser, 
if applicable) that the lender has grant-
ed a forbearance and the date that pay-
ments should resume. The lender’s no-
tification shall state that the borrower 
or endorser— 

(i) May decline the forbearance and 
continue to be obligated to make 
scheduled payments; or 

(ii) Consents to making payments in 
accordance with the lender’s notifica-
tion if the forbearance is not declined. 

(4) For purposes of paragraph (i)(2)(i) 
of this section, the term ‘‘military mo-
bilization’’ shall mean a situation in 
which the Department of Defense or-
ders members of the National Guard or 
Reserves to active duty under sections 
688, 12301(a), 12301(g), 12302, 12304, and 
12306 of title 10, United States Code. 
This term also includes the assignment 
of other members of the Armed Forces 
to duty stations at locations other 
than the locations at which they were 
normally assigned, only if the military 
mobilization involved the activation of 
the National Guard or Reserves. 

(5) The lender shall grant a manda-
tory administrative forbearance to a 
borrower (or endorser, if applicable) 
during a period when the borrower (or 
endorser, if applicable) is making pay-
ments for a period of— 

(i) Up to 3 years of payments in cases 
where the effect of a variable interest 
rate on a standard or graduated repay-
ment schedule would result in a loan 
not being repaid within the maximum 
repayment term; or 

(ii) Up to 5 years of payments in 
cases where the effect of decreased in-
stallment amounts paid under an in-
come-sensitive repayment schedule 
would result in the loan not being re-
paid within the maximum repayment 
term. 

(6) The lender shall grant a manda-
tory administrative forbearance to a 
borrower for a period not to exceed 60 
days after the lender receives reliable 
information indicating that the bor-
rower (or student in the case of a PLUS 
loan) has died, until the lender receives 
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documentation of death pursuant to 
§ 682.402(b)(3). 

(Approved by the Office of Management and 
Budget under control number 1845–0020) 

(Authority: 20 U.S.C. 1077, 1078, 1078–1, 1078–2, 
1078–3, 1080, 1082) 

[57 FR 60323, Dec. 18, 1992, as amended at 58 
FR 9120, Feb. 19, 1993; 59 FR 25746, May 17, 
1994; 59 FR 33595, June 29, 1994; 60 FR 30788, 
June 12, 1995; 60 FR 61756, Dec. 1, 1995; 64 FR 
18977, Apr. 16, 1999; 64 FR 58626, Oct. 29, 1999; 
64 FR 58959, Nov. 1, 1999; 65 FR 65627, Nov. 1, 
2000; 66 FR 34763, June 29, 2001; 66 FR 44007, 
Aug. 21, 2001; 67 FR 67079, Nov. 1, 2002; 68 FR 
75429, Dec. 31, 2003; 71 FR 45702, Aug. 9, 2006; 
71 FR 64398, Nov. 1, 2006] 

§ 682.212 Prohibited transactions. 
(a) No points, premiums, payments, 

or additional interest of any kind may 
be paid or otherwise extended to any 
eligible lender or other party in order 
to— 

(1) Secure funds for making loans; or 
(2) Induce a lender to make loans to 

either the students or the parents of 
students of a particular school or par-
ticular category of students or their 
parents. 

(b) The following are examples of 
transactions that, if entered into for 
the purposes described in paragraph (a) 
of this section, are prohibited: 

(1) Cash payments by or on behalf of 
a school made to a lender or other 
party. 

(2) The maintaining of a compen-
sating balance by or on behalf of a 
school with a lender. 

(3) Payments by or on behalf of a 
school to a lender of servicing costs on 
loans that the school does not own. 

(4) Payments by or on behalf of a 
school to a lender of unreasonably high 
servicing costs on loans that the school 
does own. 

(5) Purchase by or on behalf of a 
school of stock of the lender. 

(6) Payments ostensibly made for 
other purposes. 

(c) Except when purchased by the 
Student Loan Marketing Association, 
an agency of any State functioning as 
a secondary market or in any other cir-
cumstances approved by the Secretary, 
notes, or any interest in notes, may 
not be sold or otherwise transferred at 
discount if the underlying loans were 
made— 

(1) By a school; or 
(2) To students or parents of students 

attending a school by a lender having 
common ownership with that school. 

(d) Except to secure a loan from the 
Student Loan Marketing Association 
or an agency of a State functioning as 
a secondary market or in other cir-
cumstances approved by the Secretary, 
a school or lender (with respect to a 
loan made to a student, or a parent of 
a student, attending a school having 
common ownership with that lender), 
may not use a loan made under the 
FFEL programs as collateral for any 
loan bearing aggregate interest and 
other charges in excess of the sum of 
the interest rate applicable to the loan 
plus the rate of the most recently pre-
scribed special allowance under 
§ 682.302. 

(e) The prohibitions described in 
paragraphs (a), (b), (c), and (d) of this 
section apply to any school, lender, or 
other party that would participate in a 
proscribed transaction. 

(f) This section does not preclude a 
buyer of loans made by a school from 
obtaining from the loan seller a war-
ranty that— 

(1) Covers future reductions by the 
Secretary or a guaranty agency in 
computing the amount of loss payable 
on default claims filed on the loans, if 
the reductions are attributable to an 
act, or failure to act, on the part of the 
seller or previous holder; and 

(2) Does not cover matters for which 
a purchaser is charged with responsi-
bility under this part, such as due dili-
gence in collecting loans. 

(g) Section 490(c) of the Act provides 
that any person who knowingly and 
willfully makes an unlawful payment 
to an eligible lender as an inducement 
to make, or to acquire by assignment, 
a FFEL loan shall, upon conviction 
thereof, be fined not more than $10,000 
or imprisoned not more than one year, 
or both. 

(Authority: 20 U.S.C. 1077, 1078, 1078–1, 1078–2, 
1078–3, 1082, 1097) 

§ 682.213 Prohibition against the use 
of the Rule of 78s. 

For purposes of the calculations re-
quired by this part, a lender may not 
use the Rule of 78s to calculate the out-
standing principal balance of a loan, 
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except for a loan made to a borrower 
who entered repayment before June 26, 
1987 and who was informed in the prom-
issory note that interest on the loan 
would be calculated using the Rule of 
78s. For those loans, the Rule of 78s 
must be used for the life of the loan. 

(Authority: 20 U.S.C. 1077, 1078, 1078–1, 1078–2, 
1078–3, 1082) 

[57 FR 60323, Dec. 18, 1992, as amended at 68 
FR 75429, Dec. 31, 2003] 

§ 682.214 Compliance with equal credit 
opportunity requirements. 

In making a Stafford loan on which 
interest benefits are to be paid, a lend-
er shall comply with the equal credit 
opportunity requirements of Regula-
tion B (12 CFR part 202). With regard to 
Regulation B, the Secretary considers 
the Stafford loan program to be a cred-
it-assistance program authorized by 
Federal law for the benefit of an eco-
nomically disadvantaged class of per-
sons within the meaning of 12 CFR 
202.8(a)(1). Therefore, under 12 CFR 
202.8(d), the lender may request a loan 
applicant to disclose his or her marital 
status, income from alimony, child 
support, and separate maintenance in-
come, and spouse’s financial resources. 

(Approved by the Office of Management and 
Budget under control number 1845–0020) 

(Authority: 20 U.S.C. 1071–1087–2) 

[57 FR 60323, Dec. 18, 1992, as amended at 58 
FR 9119, Feb. 19, 1993; 64 FR 58965, Nov. 1, 
1999] 

§ 682.215 Teacher loan forgiveness pro-
gram. 

(a) General. The teacher loan forgive-
ness program is intended to encourage 
individuals to enter and continue in 
the teaching profession. For new bor-
rowers, the Secretary repays the 
amount specified in this paragraph on 
the borrower’s subsidized and unsub-
sidized Federal Stafford Loans, Direct 
Subsidized Loans, Direct Unsubsidized 
Loans, and in certain cases, Federal 
Consolidation Loans or Direct Consoli-
dation Loans. The forgiveness program 
is only available to a borrower who has 
no outstanding loan balance under the 
FFEL Program or the Direct Loan Pro-
gram on October 1, 1998 or who has no 
outstanding loan balance on the date 
he or she obtains a loan after October 

1, 1998. The borrower must have been 
employed as a full-time teacher for five 
consecutive complete academic years, 
at least one of which was after the 
1997–1998 academic year, in certain eli-
gible elementary or secondary schools 
that serve low-income families. All 
borrowers eligible for teacher loan for-
giveness may receive loan forgiveness 
of up to a combined total of $5,000 on 
the borrower’s eligible FFEL and Di-
rect Loan Program loans. If the bor-
rower taught for five consecutive years 
as a highly qualified mathematics or 
science teacher in an eligible sec-
ondary school or as a special education 
teacher in an eligible elementary or 
secondary school, the borrower may re-
ceive loan forgiveness of up to a com-
bined total of $17,500 on the borrower’s 
eligible FFEL and Direct Loan Pro-
gram loans. The loan for which the bor-
rower is seeking forgiveness must have 
been made prior to the end of the bor-
rower’s fifth year of qualifying teach-
ing service. 

(b) Definitions. The following defini-
tions apply to this section: 

Academic year means one complete 
school year at the same school, or two 
complete and consecutive half years at 
different schools, or two complete and 
consecutive half years from different 
school years at either the same school 
or different schools. Half years exclude 
summer sessions and generally fall 
within a twelve-month period. For 
schools that have a year-round pro-
gram of instruction, a minimum of 
nine months is considered an academic 
year. 

Elementary school means a public or 
nonprofit private school that provides 
elementary education as determined by 
State law or the Secretary if that 
school is not in a State. 

Full-time means the standard used by 
a State in defining full-time employ-
ment as a teacher. For a borrower 
teaching in more than one school, the 
determination of full-time is based on 
the combination of all qualifying em-
ployment. 

Highly qualified means highly quali-
fied as defined in section 9101 of the El-
ementary and Secondary Education 
Act of 1965, as amended. 

Secondary school means a public or 
nonprofit private school that provides 
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secondary education as determined by 
State law or the Secretary if the school 
is not in a State. 

Teacher means a person who provides 
direct classroom teaching or class-
room-type teaching in a non-classroom 
setting, including Special Education 
teachers. 

(c) Borrower eligibility. (1) A borrower 
may obtain loan forgiveness under this 
program if he or she has been employed 
as a full-time teacher for five consecu-
tive complete academic years, at least 
one of which was after the 1997–1998 
academic year, in an elementary or 
secondary school that— 

(i) Is in a school district that quali-
fies for funds under title I of the Ele-
mentary and Secondary Education Act 
of 1965, as amended; 

(ii) Has been selected by the Sec-
retary based on a determination that 
more than 30 percent of the school’s 
total enrollment is made up of children 
who qualify for services provided under 
title I; and 

(iii) Is listed in the Annual Directory 
of Designated Low-Income Schools for 
Teacher Cancellation Benefits. If this di-
rectory is not available before May 1 of 
any year, the previous year’s directory 
may be used. The Secretary considers 
all elementary and secondary schools 
operated by the Bureau of Indian Af-
fairs (BIA) or operated on Indian res-
ervations by Indian tribal groups under 
contract with the BIA to qualify as 
schools serving low-income students. 

(2) If the school at which the bor-
rower is employed meets the require-
ments specified in paragraph (c)(1) of 
this section for at least one year of the 
borrower’s five consecutive complete 
academic years of teaching and the 
school fails to meet those requirements 
in subsequent years, those subsequent 
years of teaching qualify for purposes 
of this section for that borrower. 

(3) In the case of a borrower whose 
five consecutive complete years of 
qualifying teaching service began be-
fore October 30, 2004, the borrower— 

(i) May receive up to $5,000 of loan 
forgiveness if the borrower— 

(A) Demonstrated knowledge and 
teaching skills in reading, writing, 
mathematics, and other areas of the el-
ementary school curriculum, as cer-
tified by the chief administrative offi-

cer of the eligible elementary school in 
which the borrower was employed; or 

(B) Taught in a subject area that is 
relevant to the borrower’s academic 
major as certified by the chief adminis-
trative officer of the eligible secondary 
school in which the borrower was em-
ployed. 

(ii) May receive up to $17,500 of loan 
forgiveness if the borrower— 

(A) Taught mathematics or science 
on a full-time basis in an eligible sec-
ondary school and was a highly quali-
fied mathematics or science teacher; or 

(B) Taught as a special education 
teacher on a full-time basis to children 
with disabilities in an eligible elemen-
tary or secondary school and was a 
highly qualified special education 
teacher whose special education train-
ing corresponded to the children’s dis-
abilities and who has demonstrated 
knowledge and teaching skills in the 
content areas of the elementary or sec-
ondary school curriculum. 

(4) In the case of a borrower whose 
five consecutive years of qualifying 
teaching service began on or after Oc-
tober 30, 2004, the borrower— 

(i) May receive up to $5,000 of loan 
forgiveness if the borrower taught full 
time in an eligible elementary or sec-
ondary school and was a highly quali-
fied elementary or secondary school 
teacher. 

(ii) May receive up to $17,500 of loan 
forgiveness if the borrower— 

(A) Taught mathematics or science 
on a full-time basis in an eligible sec-
ondary school and was a highly quali-
fied mathematics or science teacher; or 

(B) Taught as a special education 
teacher on a full-time basis to children 
with disabilities in an eligible elemen-
tary or secondary school and was a 
highly qualified special education 
teacher whose special education train-
ing corresponded to the children’s dis-
abilities and who has demonstrated 
knowledge and teaching skills in the 
content areas of the elementary or sec-
ondary school curriculum. 

(5) To qualify for loan forgiveness as 
a highly qualified teacher, the teacher 
must have been a highly qualified 
teacher for all five years of eligible 
teaching service. 

(6) For teacher loan forgiveness ap-
plications received by the loan holder 
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on or after July 1, 2006, a teacher in a 
private, non-profit elementary or sec-
ondary school who is exempt from 
State certification requirements (un-
less otherwise applicable under State 
law) may qualify for loan forgiveness 
under paragraphs (c)(3)(ii) or (c)(4) of 
this section if— 

(i) The private school teacher is per-
mitted to and does satisfy rigorous 
subject knowledge and skills tests by 
taking competency tests in applicable 
grade levels and subject areas; 

(ii) The competency tests are recog-
nized by 5 or more States for the pur-
poses of fulfilling the highly qualified 
teacher requirements under section 
9101 of the Elementary and Secondary 
Education Act of 1965; and 

(iii) The private school teacher 
achieves a score on each test that 
equals or exceeds the average passing 
score for those 5 states. 

(7) The academic year may be count-
ed as one of the borrower’s five con-
secutive complete academic years if 
the borrower completes at least one- 
half of the academic year and the bor-
rower’s employer considers the bor-
rower to have fulfilled his or her con-
tract requirements for the academic 
year for the purposes of salary in-
creases, tenure, and retirement if the 
borrower is unable to complete an aca-
demic year due to— 

(i) A return to postsecondary edu-
cation, on at least a half-time basis, 
that is directly related to the perform-
ance of the service described in this 
section; 

(ii) A condition that is covered under 
the Family and Medical Leave Act of 
1993 (FMLA) (19 U.S.C. 2654); or 

(iii) A call or order to active duty 
status for more than 30 days as a mem-
ber of a reserve component of the 
Armed Forces named in section 10101 of 
title 10, United States Code. 

(8) A borrower’s period of postsec-
ondary education, qualifying FMLA 
condition, or military active duty as 
described in paragraph (c)(7) of this 
section, including the time necessary 
for the borrower to resume qualifying 
teaching no later than the beginning of 
the next regularly scheduled academic 
year, does not constitute a break in the 
required five consecutive years of 
qualifying teaching service. 

(9) A borrower who taught in more 
than one qualifying school during an 
academic year and demonstrates that 
the combined teaching was the equiva-
lent of full-time, as supported by the 
certification of one or more of the chief 
administrative officers of the schools 
involved, is considered to have com-
pleted one academic year of qualifying 
teaching. 

(10) A borrower is not eligible for 
teacher loan forgiveness on a defaulted 
loan unless the borrower has made sat-
isfactory repayment arrangements to 
re-establish title IV eligibility, as de-
fined in § 682.200. 

(11) A borrower may not receive loan 
forgiveness for qualifying teaching 
service under this section if the bor-
rower receives a benefit for the same 
teaching service under subtitle D of 
title I of the National and Community 
Service Act of 1990. 

(d) Forgiveness amount. (1) A qualified 
borrower is eligible for forgiveness of 
up to $5,000, or up to $17,500 if the bor-
rower meets the requirements of para-
graphs (c)(3)(ii) or (c)(4)(ii) of this sec-
tion. The forgiveness amount is de-
ducted from the aggregate amount of 
the borrower’s subsidized or unsub-
sidized Federal Stafford or Federal 
Consolidation Loan obligation that is 
outstanding after the borrower com-
pletes his or her fifth consecutive com-
plete academic year of teaching as de-
scribed in paragraph (c) of this section. 
Only the outstanding portion of the 
consolidation loan that was used to 
repay an eligible subsidized or unsub-
sidized Federal Stafford Loan, an eligi-
ble Direct Subsidized Loan, or an eligi-
ble Direct Unsubsidized Loan qualifies 
for loan forgiveness under this section. 

(2) A borrower may not receive more 
than a total of $5,000, or $17,500 if the 
borrower meets the requirements of 
paragraphs (c)(3)(ii) or (c)(4)(ii) of this 
section, in loan forgiveness for out-
standing principal and accrued interest 
under both this section and under sec-
tion 34 CFR 685.217. 

(3) The holder does not refund pay-
ments that were received from or on 
behalf of a borrower who qualifies for 
loan forgiveness under this section. 

(e) Authorized forbearance during 
qualifying teaching service and discharge 

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00703 Fmt 8010 Sfmt 8010 Y:\SGML\211134.XXX 211134



694 

34 CFR Ch. VI (7–1–07 Edition) § 682.215 

processing. (1) A holder grants a for-
bearance— 

(i) Under § 682.211(h)(2)(ii)(C) and 
(h)(3)(iii), in annual increments for 
each of the years of qualifying teaching 
service, if the holder believes, at the 
time of the borrower’s annual request, 
that the expected cancellation amount 
will satisfy the anticipated remaining 
outstanding balance on the loan at the 
time of the expected cancellation; 

(ii) For a period not to exceed 60 days 
while the holder is awaiting a com-
pleted teacher loan forgiveness applica-
tion from the borrower; and 

(iii) For the period beginning on the 
date the holder receives a completed 
loan forgiveness application to the 
date the holder receives either a denial 
of the request or the loan discharge 
amount from the guaranty agency, in 
accordance with paragraph (f) of this 
section. 

(2) At the conclusion of a forbearance 
authorized under paragraph (e)(1) of 
this section, the holder must resume 
collection activities and may capitalize 
any interest accrued and not paid dur-
ing the forbearance period in accord-
ance with § 682.202(b). 

(3) Nothing in paragraph (e) of this 
section restricts holders from offering 
other forbearance options to borrowers 
who do not meet the requirements of 
paragraph (e)(1)(i) of this section. 

(f) Application and processing. (1) A 
borrower, after completing the quali-
fying teaching service, requests loan 
forgiveness from the holder of the loan 
on a form approved by the Secretary. 

(2)(i) The holder must file a request 
for payment with the guaranty agency 
on a teacher forgiveness discharge no 
later than 60 days after the receipt, 
from the borrower, of a completed 
teacher loan forgiveness application. 

(ii) When filing a request for payment 
on a teacher forgiveness discharge, the 
holder must provide the guaranty 
agency with the completed loan for-
giveness application submitted by the 
borrower and any required supporting 
documentation. 

(iii) If the holder files a request for 
payment later than 60 days after the 
receipt of the completed teacher loan 
forgiveness application form, interest 
that accrued on the discharged amount 
after the expiration of the 60-day filing 

period is ineligible for reimbursement 
by the Secretary, and the holder must 
repay all interest and special allow-
ance received on the discharged 
amount for periods after the expiration 
of the 60-day filing period. The holder 
cannot collect from the borrower any 
interest that is not paid by the Sec-
retary under this paragraph. 

(3)(i) Within 45 days of receiving the 
holder’s request for payment, the guar-
anty agency must determine if the bor-
rower meets the eligibility require-
ments for loan forgiveness under this 
section and must notify the holder of 
its determination of the borrower’s eli-
gibility for loan forgiveness under this 
section. 

(ii) If the guaranty agency approves 
the discharge, it must, within the same 
45-day period, pay the holder the 
amount of the discharge, up to $17,500, 
subject to paragraphs (c)(11), (d)(1), 
(d)(2) and (f)(2)(iii) of this section. 

(4) After being notified by the guar-
anty agency of its determination of the 
eligibility of the borrower for the dis-
charge, the holder must, within 30 
days, inform the borrower of the deter-
mination. If the discharge is approved, 
the holder must also provide the bor-
rower with information regarding any 
new repayment terms of remaining 
loan balances. 

(5) Unless otherwise instructed by 
the borrower, the holder must apply 
the proceeds of the teacher forgiveness 
discharge first to any outstanding un-
subsidized Federal Stafford loan bal-
ances, next to any outstanding sub-
sidized Federal Stafford loan balances, 
then to any eligible outstanding Fed-
eral Consolidation loan balances. 

(g) Claims for reimbursement from the 
Secretary on loans held by guaranty 
agencies. In the case of a teacher loan 
forgiveness discharge applied to a de-
faulted loan held by the guaranty agen-
cy, the Secretary pays the guaranty 
agency a percentage of the amount dis-
charged that is equal to the com-
plement of the reinsurance percentage 
paid on the loan. The payment of up to 
$5,000, or up to $17,500, may also include 
interest that accrues on the discharged 
amount during the period from the 
date on which the guaranty agency re-
ceived payment from the Secretary on 
a default claim to the date on which 
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the guaranty agency determines that 
the borrower is eligible for the teacher 
loan forgiveness discharge. 

(Approved by the Office of Management and 
Budget under control number 1845–0020) 

(Authority: 20 U.S.C. 1078–10) 

[65 FR 65627, Nov. 1, 2000, as amended by 66 
FR 34763, June 29, 2001; 71 FR 45702, Aug. 9, 
2006; 71 FR 64398, Nov. 1, 2006] 

Subpart C—Federal Payments of 
Interest and Special Allowance 

§ 682.300 Payment of interest benefits 
on Stafford and Consolidation 
loans. 

(a) General. The Secretary pays a 
lender, on behalf of a borrower, a por-
tion of the interest on a subsidized 
Stafford loan and on all or a portion of 
a qualifying Consolidation loan that 
meets the requirements under § 682.301. 
This payment is known as interest ben-
efits. 

(b) Covered interest. (1) The Secretary 
pays a lender the interest that accrues 
on an eligible Stafford loan— 

(i) During all periods prior to the be-
ginning of the repayment period, ex-
cept as provided in paragraphs (b)(2) 
and (c) of this section. 

(ii) During any period when the bor-
rower has an authorized deferment, 
and, if applicable, a post-deferment 
grace period; and 

(iii) During the repayment period for 
loans described in paragraph (d)(2) of 
this section. 

(2) The Secretary’s obligation to pay 
interest benefits on an otherwise eligi-
ble loan terminates on the earliest of— 

(i) The date the borrower’s loan is re-
paid; 

(ii) The date the disbursement check 
is returned uncashed to the lender, or 
the 120th day after the date of that dis-
bursement, except as provided in para-
graph (c)(4) of this section if— 

(A) The check for the disbursement 
has not been cashed on or before that 
date; or 

(B) The proceeds of the disbursement 
made by electronic funds transfer or 
master check in accordance with 
§ 682.207(b)(1)(ii) (B) and (C) have not 
been released from the account main-
tained by the school on or before that 
date; 

(iii) The date of default by the bor-
rower; 

(iv) The date the lender receives pay-
ment of a claim for loss on the loan; 

(v) The date the borrower’s loan is 
discharged in bankruptcy; 

(vi) The date the lender determines 
that the borrower has died or has be-
come totally and permanently dis-
abled; 

(vii) The date the loan ceases to be 
guaranteed or ceases to be eligible for 
reinsurance under this part, with re-
spect to that portion of the loan that 
ceases to be guaranteed or reinsured, 
regardless of whether the lender has 
filed a claim for loss on the loan with 
the guarantor; or 

(viii) The date the lender determines 
that the borrower is eligible for loan 
discharge under § 682.402(d), (e), or (l). 

(3) Section 682.412 sets forth cir-
cumstances under which a lender may 
be required to repay interest benefits 
received on a loan guaranteed by a 
guaranty agency. 

(c) Interest not covered. The Secretary 
does not pay— 

(1) Interest for which the borrower is 
not otherwise liable; 

(2) Interest paid on behalf of the bor-
rower by a guaranty agency; 

(3) Interest that accrues on the first 
disbursement of a loan for any period 
that is earlier than— 

(i) In the case of a subsidized Stafford 
loan disbursed by a check, 10 days prior 
to the first day of the period of enroll-
ment for which the loan is intended or, 
if the loan is disbursed after the first 
day of the period of enrollment, 3 days 
after the disbursement date on the 
check; 

(ii) In the case of a loan disbursed by 
electronic funds transfer or master 
check, 3 days prior to the first day of 
the period of enrollment or, if the loan 
is disbursed after the first day of the 
period of enrollment, 3 days after dis-
bursement; or 

(iii) In the case of a loan disbursed 
through an escrow agent, 3 days prior 
to the first day of the period of enroll-
ment or, if the loan is disbursed after 
the first day of the period of enroll-
ment, 3 days after disbursement. 

(4) In the case of a loan disbursed on 
or after October 1, 1992, interest on a 
loan if— 
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(i) The disbursement check is re-
turned uncashed to the lender or the 
lender is notified that the disburse-
ment made by electronic funds transfer 
or master check will not be released 
from the restricted account main-
tained by the school; or 

(ii) The check for the disbursement 
has not been negotiated before the 
120th day after the date of disburse-
ment or the disbursement made by 
electronic funds transfer or master 
check has not been released from the 
restricted account maintained by the 
school before that date. 

(d) Rate. (1) Except as provided in 
paragraph (d)(2) of this section, the 
Secretary pays the lender at the actual 
interest rate on a loan provided that 
the actual interest rate does not exceed 
the applicable interest rate. 

(2) For a loan disbursed prior to De-
cember 15, 1968, or subject to a binding 
commitment made prior to that date, 
the Secretary pays an amount during 
the repayment period equivalent to 3 
percent per year of the unpaid prin-
cipal amount of the loan. 

(Authority: 20 U.S.C. 1078, 1082) 

[57 FR 60323, Dec. 18, 1992, as amended at 59 
FR 25746, May 17, 1994; 59 FR 33352, June 28, 
1994; 59 FR 61428, Nov. 30, 1994; 64 FR 18978, 
Apr. 16, 1999; 64 FR 58959, Nov. 1, 1999; 66 FR 
34763, June 29, 2001; 71 FR 45703, Aug. 9, 2006] 

§ 682.301 Eligibility of borrowers for 
interest benefits on Stafford and 
Consolidation loans. 

(a) General. (1) To qualify for benefits 
on a Stafford loan, a borrower must 
demonstrate financial need in accord-
ance with Part F of the Act. 

(2) The Secretary considers a member 
of a religious order, group, community, 
society, agency, or other organization 
who is pursuing a course of study at an 
institution of higher education to have 
no financial need if that organization— 

(i) Has as its primary objective the 
promotion of ideals and beliefs regard-
ing a Supreme Being; 

(ii) Requires its members to forego 
monetary or other support substan-
tially beyond the support it provides; 
and 

(iii) (A) Directs the member to pur-
sue the course of study; or 

(B) Provides subsistence support to 
its members. 

(3) A Consolidation loan borrower 
qualifies for interest benefits during 
authorized periods of deferment on the 
portion of the loan that does not rep-
resent HEAL loans if the loan applica-
tion was received by the lender— 

(i) On or after January 1, 1993 but 
prior to August 10, 1993; 

(ii) On or after August 10, 1993, but 
prior to November 13, 1997 if the loan 
consolidates only subsidized Stafford 
loans; and 

(iii) On or after November 13, 1997, for 
the portion of the loan that repaid sub-
sidized FFEL loans and Direct Sub-
sidized Loans. 

(b) Application for interest benefits. To 
apply for interest benefits on a Staf-
ford loan, the student, or the school at 
the direction of the student, must sub-
mit a statement to the lender pursuant 
to § 682.603. The student must qualify 
for interest benefits if the eligible in-
stitution has determined and docu-
mented the student’s amount of need 
for a loan based on the student’s esti-
mated cost of attendance, estimated fi-
nancial assistance, and expected family 
contribution as determined under part 
F of the Act. 

(c) Use of loan proceeds to replace ex-
pected family contribution. A borrower 
may use the amount of a PLUS, unsub-
sidized Stafford loan, State sponsored 
loan, or private program loan obtained 
for a period of enrollment to replace 
the expected family contribution for 
that period of enrollment. 

(Approved by the Office of Management and 
Budget under control number 1845–0020) 

(Authority: 20 U.S.C. 1078, 1082, 1087–1) 

[57 FR 60323, Dec. 18, 1992, as amended at 58 
FR 9120, Feb. 19, 1993; 59 FR 33352, June 28, 
1994; 64 FR 18978, Apr. 16, 1999; 64 FR 58959, 
Nov. 1, 1999] 

§ 682.302 Payment of special allowance 
on FFEL loans. 

(a) General. The Secretary pays a spe-
cial allowance to a lender on an eligi-
ble FFEL loan. The special allowance 
is a percentage of the average unpaid 
principal balance of a loan, including 
capitalized interest, computed in ac-
cordance with paragraph (c) of this sec-
tion. 

(b) Eligible loans. (1) Except for non- 
subsidized Federal Stafford loans dis-
bursed on or after October 1, 1981, for 
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periods of enrollment beginning prior 
to October 1, 1992, or as provided in 
paragraphs (b)(2), (b)(3), or (e)(1) of this 
section, FFEL loans that otherwise 
meet program requirements are eligi-
ble for special allowance payments. 

(2) For a loan made under the Federal 
SLS or Federal PLUS Program on or 
after July 1, 1987 and prior to July 1, 
1994, and for any Federal PLUS loan 
made on or after July 1, 1998 or on or 
after January 1, 2000 for any period 
prior to April 1, 2006, or under 
§ 682.209(e) or (f), no special allowance is 
paid for any period for which the inter-
est rate calculated prior to applying 
the interest rate maximum for that 
loan does not exceed— 

(i) 12 percent in the case of a Federal 
SLS or PLUS loan made prior to Octo-
ber 1, 1992; 

(ii) 11 percent in the case of a Federal 
SLS loan made on or after October 1, 
1992; 

(iii) 10 percent in the case of a Fed-
eral PLUS loan made on or after Octo-
ber 1, 1992; or 

(iv) 9 percent in the case of a Federal 
PLUS loan made on or after July 1, 
1998. 

(3) In the case of a subsidized Staf-
ford loan disbursed on or after October 
1, 1992, the Secretary does not pay spe-
cial allowance on a disbursement if— 

(i) The disbursement check is re-
turned uncashed to the lender or the 
lender is notified that the disburse-
ment made by electronic funds transfer 
or master check will not be released 
from the restricted account main-
tained by the school; or 

(ii) The check for the disbursement 
has not been negotiated before the 
120th day after the date of disburse-
ment or the disbursement made by 
electronic funds transfer or master 
check has not been released from the 
restricted account maintained by the 
school before that date. 

(c) Rate. (1) Except as provided in 
paragraph (c)(2), (c)(3), or (e) of this 
section, the special allowance rate for 
an eligible loan during a 3-month pe-
riod is calculated by— 

(i) Determining the average of the 
bond equivalent rates of— 

(A) The quotes of the 3-month com-
mercial paper (financial) rates in effect 
for each of the days in such quarter as 

reported by the Federal Reserve in 
Publication H–15 (or its successor) for 
such 3-month period for a loan for 
which the first disbursement is made 
on or after January 1, 2000; or 

(B) The 91-day Treasury bills auc-
tioned during the 3-month period for a 
loan for which the first disbursement is 
made prior to January 1, 2000; 

(ii) Subtracting the applicable inter-
est rate for that loan; 

(iii) Adding— 
(A)(1) 2.34 percent to the resulting 

percentage for a Federal Stafford loan 
for which the first disbursement is 
made on or after January 1, 2000; 

(2) 2.64 percent to the resulting per-
centage for a Federal PLUS loan for 
which the first disbursement is made 
on or after January 1, 2000; 

(3) 2.64 percent to the resulting per-
centage for a Federal Consolidation 
Loan that was made based on an appli-
cation received by the lender on or 
after January 1, 2000; 

(4) 1.74 percent to the resulting per-
centage for a Federal Stafford loan for 
which the first disbursement is made 
on or after January 1, 2000 during the 
borrower’s in-school, grace, and au-
thorized period of deferment; 

(5) 2.8 percent to the resulting per-
centage for a Federal Stafford loan for 
which the first disbursement is made 
on or after July 1, 1998 and prior to 
January 1, 2000; 

(6) 2.2 percent to the resulting per-
centage for a Federal Stafford loan for 
which the first disbursement is made 
on or after July 1, 1998 and prior to 
January 1, 2000, during the borrower’s 
in-school, grace, and authorized period 
of deferment; 

(7) 2.5 percent to the resulting per-
centage for a Federal Stafford loan for 
which the first disbursement is made 
on or after July 1, 1995 and prior to 
July 1, 1998 for interest that accrues 
during the borrower’s in-school, grace, 
and authorized period of deferment; 

(B) 3.1 percent to the resulting per-
centage for— 

(1) A Federal Stafford Loan made on 
or after October 1, 1992 and prior to 
July 1, 1998, except as provided in para-
graph (c)(1)(iii)(A)(7) of this section; 

(2) A Federal SLS Loan made on or 
after October 1, 1992; 

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00707 Fmt 8010 Sfmt 8010 Y:\SGML\211134.XXX 211134



698 

34 CFR Ch. VI (7–1–07 Edition) § 682.302 

(3) A Federal PLUS Loan made on or 
after October 1, 1992 and prior to July 
1, 1998; 

(4) A Federal PLUS Loan made on or 
after July 1, 1998 and prior to October 
1, 1998, except that no special allow-
ance shall be paid any quarter unless 
the rate determined under 
§ 682.202(a)(2)(v)(A) exceeds 9 percent; 

(5) A Federal PLUS loan made on or 
after October 1, 1998 and prior to Janu-
ary 1, 2000, except that no special al-
lowance shall be paid during any quar-
ter unless the rate determined under 
§ 682.202(a)(2)(v)(A) exceeds 9 percent; 

(6) A Federal Consolidation Loan for 
which the application was received by 
the lender prior to January 1, 2000, ex-
cept that no special allowance shall be 
paid during any quarter on a loan for 
which the application was received on 
or after October 1, 1998 unless the aver-
age of the bond equivalent rate of the 
91-day Treasury bills auctioned during 
that quarter, plus 3.1 percent, exceeds 
the rate determined under Section 
682.202(a)(4)(iv); 

(C) 3.25 percent to the resulting per-
centage, for a loan made on or after 
November 16, 1986, but prior to October 
1, 1992; 

(D) 3.25 percent to the resulting per-
centage, for a loan made on or after Oc-
tober 17, 1986 but prior to November 16, 
1986, for a period of enrollment begin-
ning on or after November 16, 1986; 

(E) 3.5 percent to the resulting per-
centage, for a loan made prior to Octo-
ber 17, 1986, or a loan described in para-
graph (c)(2) of this section; or 

(F) 3.5 percent to the resulting per-
centage, for a loan made on or after Oc-
tober 17, 1986 but prior to November 16, 
1986, for a period of enrollment begin-
ning prior to November 16, 1986; 

(iv) Rounding the result upward to 
the nearest one-eighth of 1 percent, for 
a loan made prior to October 1, 1981; 
and 

(v) Dividing the resulting percentage 
by 4. 

(2) The special allowance rate deter-
mined under paragraph (c)(1)(iii)(E) of 
this section applies to loans made or 
purchased from funds obtained from 
the issuance of an obligation of the— 

(i) Maine Educational Loan Mar-
keting Corporation to the Student 
Loan Marketing Association pursuant 

to an agreement entered into on Janu-
ary 31, 1984; or 

(ii) South Carolina Student Loan 
Corporation to the South Carolina Na-
tional Bank pursuant to an agreement 
entered into on July 30, 1986. 

(3)(i) Subject to paragraphs (c)(3)(iii), 
(c)(3)(iv), and (e) of this section, the 
special allowance rate is that provided 
in paragraph (c)(3)(ii) of this section 
for a loan made or guaranteed on or 
after October 1, 1980 that was made or 
purchased with funds obtained by the 
holder from— 

(A) The proceeds of tax-exempt obli-
gations originally issued prior to Octo-
ber 1, 1993; 

(B) Collections or payments by a 
guarantor on a loan that was made or 
purchased with funds obtained by the 
holder from obligations described in 
paragraph (c)(3)(i)(A) of this section; 

(C) Interest benefits or special allow-
ance payments on a loan that was 
made or purchased with funds obtained 
by the holder from obligations de-
scribed in paragraph (c)(3)(i)(A) of this 
section; 

(D) The sale of a loan that was made 
or purchased with funds obtained by 
the holders from obligations described 
in paragraph (c)(3)(i)(A) of this section; 
or 

(E) The investment of the proceeds of 
obligations described in paragraph 
(c)(3)(i)(A) of this section. 

(ii) The special allowance rate for a 
loan described in paragraph (c)(3)(i) is 
one-half of the rate calculated under 
paragraph (c)(1) of this section, except 
that in applying paragraph (c)(1)(iii), 
3.5 percent is substituted for the per-
centages specified therein. 

(iii) The special allowance rate appli-
cable to loans described in paragraph 
(c)(3)(i) of this section that are made 
prior to October 1, 1992, may not be less 
than— 

(A) 2.5 percent per year on eligible 
loans for which the applicable interest 
rate is 7 percent; 

(B) 1.5 percent per year on eligible 
loans for which the applicable interest 
rate is 8 percent; or 

(C) One-half of 1 percent per year on 
eligible loans for which the applicable 
rate is 9 percent. 

(iv) The special allowance rate appli-
cable to loans described in paragraph 
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(c)(3)(i) of this section that are made 
on or after October 1, 1992, may not be 
less than 9.5 percent minus the applica-
ble interest rate. 

(4) Loans made or purchased with 
funds obtained by the holder from the 
issuance of tax-exempt obligations 
originally issued on or after October 1, 
1993, and loans made with funds derived 
from default reimbursement collec-
tions, interest, or other income related 
to eligible loans made or purchased 
with those tax-exempt funds, do not 
qualify for the minimum special allow-
ance rate specified in paragraph 
(c)(3)(iii) or (iv) of this section, and are 
not subject to the 50 percent limitation 
on the maximum rate otherwise appli-
cable to loans made with tax-exempt 
funds. 

(5) For purposes of paragraphs (c)(3) 
and (c)(4), a loan is purchased with 
funds described in those paragraphs 
when the loan is refinanced in consid-
eration of those funds. 

(d) Termination of special allowance 
payments on a loan. (1) The Secretary’s 
obligation to pay special allowance on 
a loan terminates on the earliest of— 

(i) The date a borrower’s loan is re-
paid; 

(ii) The date a borrower’s loan check 
is returned uncashed to the lender; 

(iii) The date a lender receives pay-
ment on a claim for loss on the loan; 

(iv) The date a loan ceases to be 
guaranteed or ceases to be eligible for 
reinsurance under this part, with re-
spect to that portion of the loan that 
ceases to be guaranteed or reinsured, 
regardless of whether the lender has 
filed a claim for loss on the loan with 
the guarantor; 

(v) The 60th day after the borrower’s 
default on the loan, unless the lender 
files a claim for loss on the loan with 
the guarantor together with all re-
quired documentation, on or before the 
60th day; 

(vi) The 120th day after the date of 
disbursement, if— 

(A) The loan check has not been 
cashed on or before that date; or 

(B) the loan proceeds disbursed by 
electronic funds transfer or master 
check in accordance with 
§ 682.207(b)(1)(ii) (B) and (C) have not 
been released from the restricted ac-

count maintained by the school on or 
before that date; or 

(vii) The 30th day after the date the 
lender received a returned claim from 
the guaranty agency on a loan sub-
mitted by the deadline specified in 
(d)(1)(v) of this section for loss on the 
loan to the lender due solely to inad-
equate documentation unless the lend-
er files a claim for loss on the loan 
with the guarantor, together with all 
required documentation, prior to the 
30th day. 

(2) In the case of a loan disbursed on 
or after October 1, 1992, the Secretary 
does not pay special allowance on a 
loan if— 

(i) The disbursement check is re-
turned uncashed to the lender or the 
lender is notified that the disburse-
ment made by electronic funds transfer 
or master check will not be released 
from the account maintained by the 
school; or 

(ii) The check for the disbursement 
has not been negotiated before the 
120th day after the date of disburse-
ment or the disbursement made by 
electronic funds transfer or master 
check has not been released from the 
account maintained by the school be-
fore that date. 

(3) Section 682.413 sets forth the cir-
cumstances under which a lender may 
be required to repay the special allow-
ance received on a loan guaranteed by 
a guaranty agency. 

(e) Limits on special allowance pay-
ments on loans made or purchased with 
funds derived from tax-exempt obliga-
tions. 

(1) General. (i) The Secretary pays a 
special allowance on a loan described 
in paragraph (c)(3) or (c)(4) of this sec-
tion that is held by or on behalf of an 
Authority only if the loan meets the 
requirements of § 682.800. 

(ii) The Secretary pays a special al-
lowance at the rate prescribed in para-
graph (c)(1) or (c)(3) of this section on 
a loan described in paragraph (c)(3)(i) 
of this section that is held by or on be-
half of an Authority in accordance 
with paragraphs (e)(2) through (e)(5) of 
this section, as applicable. References 
to ‘‘loan’’ or ‘‘loans’’ in paragraphs 
(e)(2) through (e)(5) include only loans 
described in paragraph (c)(3)(i). 
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(2) Effect of Refinancing on Special Al-
lowance Payments. Except as provided 
in paragraphs (e)(3) through (e)(5) of 
this section— 

(i) The Secretary pays a special al-
lowance at the rate prescribed in para-
graph (c)(3) of this section to an Au-
thority that holds a legal or equitable 
interest in the loan that is pledged or 
otherwise transferred in consideration 
of— 

(A) Funds listed in paragraph (c)(3)(i) 
of this section; 

(B) Proceeds of a tax-exempt refund-
ing obligation that refinances a debt 
that— 

(1) Was first incurred pursuant to a 
tax-exempt obligation originally issued 
prior to October 1, 1993; 

(2) Has been financed continuously by 
tax-exempt obligation. 

(ii) The Secretary pays a special al-
lowance to an Authority that holds a 
legal or equitable interest in the loan 
that is pledged or otherwise transferred 
in consideration of funds other than 
those specified in paragraph (e)(2)(i) of 
this section either— 

(A) At the rate prescribed in para-
graph (c)(1) of this section, ifl 

(1) The prior tax-exempt obligation is 
retired; or 

(2) The prior tax-exempt obligation is 
defeased by means of obligations that 
the Authority certifies in writing to 
the Secretary bears a yield that does 
not exceed the yield restrictions of sec-
tion 148 of the Internal Revenue Code 
and the regulations thereunder, or 

(B) At the rate prescribed in para-
graph (c)(3) of this section. 

(3) Loans affected by transactions or 
events after September 30, 2004. The Sec-
retary pays a special allowance to an 
Authority at the rate prescribed in 
paragraph (c)(1) of this section if, after 
September 30, 2004— 

(i) The loan is refinanced with funds 
other than those listed in paragraph 
(e)(2)(i) of this section; 

(ii) The loan is sold or transferred to 
any other holder; or 

(iii)(A) The loan is financed by a tax- 
exempt obligation included in the 
sources in paragraph (e)(2)(i), and 

(B) That obligation matures, is re-
funded, is defeased, or is retired, which-
ever occurs earliest. 

(4) Loans Affected by Transactions 
After February 7, 2006. Except as pro-
vided in paragraph (e)(5) of this sec-
tion, the Secretary pays a special al-
lowance at the rate prescribed in para-
graph (c)(1) of this section on any 
loan— 

(i) That was made or purchased on or 
after February 8, 2006, or 

(ii) That was not earning, on Feb-
ruary 8, 2006, a quarterly rate of special 
allowance determined under paragraph 
(c)(3) of this section. 

(5) Loans affected by transactions after 
December 30, 2010. (i) The Secretary 
pays a special allowance to a holder de-
scribed in paragraph (e)(5)(ii) of this 
section at the rate prescribed in para-
graph (c)(3) of this section only on a 
loan— 

(A) That was made or purchased prior 
to December 31, 2010, or 

(B) That was earning, before Decem-
ber 31, 2010, a quarterly rate of special 
allowance determined under paragraph 
(c)(3) of this section. 

(ii) A holder for purposes of this para-
graph is an entity that— 

(A) On February 8, 2006 and during 
the quarter for which special allowance 
is determined under this paragraph— 

(1) Is a unit of State or local govern-
ment or a private nonprofit entity, and 

(2) Is not owned or controlled by, or 
under common ownership or control 
by, a for-profit entity; and 

(B) In the most recent quarterly spe-
cial allowance payment prior to Sep-
tember 30, 2005, held, directly or 
through any subsidiary, affiliate, or 
trustee, a total unpaid balance of prin-
cipal of $100,000,000 or less for which 
special allowance was determined and 
paid under paragraph (c)(3) of this sec-
tion. 

(f) For purposes of this section— 
(1) A tax-exempt obligation is an ob-

ligation the income of which is exempt 
from taxation under the Internal Rev-
enue Code of 1986 (26 U.S.C.); 

(2) The date on which an obligation is 
considered to be ‘‘originally issued’’ is 
determined under § 682.302(f)(2)(i) or (ii), 
as applicable. 

(i) An obligation issued to obtain 
funds to make loans, or to purchase a 
legal or equitable interest in loans, in-
cluding by pledge as collateral for that 
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obligation, is considered to be origi-
nally issued on the date issued. 

(ii) A tax-exempt obligation that re-
funds, or is one of a series of tax-ex-
empt refundings with respect to a tax- 
exempt obligation described in 
§ 682.302(f)(2)(i), is considered to be 
originally issued on the date on which 
the obligation described in 
§ 682.302(f)(2)(i) was issued. 

(3) A loan is refinanced when an Au-
thority that has pledged the loan as 
collateral for an obligation of that Au-
thority retains an interest in the loan, 
but causes the loan to be released from 
the lien of that obligation and pledged 
as collateral for a different obligation 
of that Authority. 

(4) References to an Authority in-
clude a successor entity that may not 
qualify as an Authority under 
§ 682.200(b). 

[57 FR 60323, Dec. 18, 1992, as amended at 59 
FR 25746, May 17, 1994; 59 FR 33353, June 28, 
1994; 59 FR 61428, Nov. 30, 1994; 64 FR 18978, 
Apr. 16, 1999; 64 FR 58626, Oct. 29, 1999; 66 FR 
34763, June 29, 2001; 68 FR 75429, Dec. 31, 2003; 
71 FR 45703, Aug. 9, 2006; 71 FR 64398, Nov. 1, 
2006] 

§ 682.303 [Reserved] 

§ 682.304 Methods for computing inter-
est benefits and special allowance. 

(a) General. The Secretary pays a 
lender interest benefits and special al-
lowance on eligible loans on a quar-
terly basis. These calendar quarters 
end on March 31, June 30, September 
30, and December 31 of each year. A 
lender may use either the average daily 
balance method or the actual accrual 
method to determine the amount of in-
terest benefits payable on a lender’s 
loans. A lender shall use the average 
daily balance method to determine the 
balance on which the Secretary com-
putes the amount of special allowance 
payable on its loans. 

(b) Average daily balance method for 
interest benefits. (1) Under this method, 
the lender adds the unpaid principal 
balance outstanding on all loans quali-
fying for interest benefits at each ac-
tual interest rate for each day of the 
quarter, divides the sum by the number 
of days in the quarter, and rounds the 
result to the nearest whole dollar. The 
resulting figure is the average daily 

balance for qualified loans outstanding 
at each actual interest rate. 

(2) The Secretary computes the inter-
est benefits due on all qualified loans 
at each actual interest rate by multi-
plying the average daily balance there-
of by the actual interest rate, multi-
plying this result by the number of 
days in the quarter, and then dividing 
this result by the actual number of 
days in the year. 

(c) Actual accrual method for interest 
benefits. (1) Under this method, the 
lender computes the total unpaid prin-
cipal balance outstanding on all quali-
fied loans at each actual interest rate 
on each day of the quarter, multiplies 
this result by the actual interest rate, 
and divides this result by the actual 
number of days in the year, or, alter-
natively, 365.25 days. A lender who 
chooses to divide by 365.25 days must 
do so for four consecutive years. 

(2) The interest benefits due for a 
quarter equal the sum of the daily in-
terest benefits due, computed under 
paragraph (c)(1) of this section, for 
each day of the quarter. 

(d) Average daily balance method for 
special allowance. (1) To compute the 
average daily balance outstanding for 
purposes of special allowance, the lend-
er adds the unpaid principal balance 
outstanding on all qualified loans at 
each applicable interest rate for each 
day of the quarter, divides this sum by 
the number of days in the quarter, and 
rounds the result to the nearest whole 
dollar. The resulting figure is the aver-
age daily balance for the quarter for 
qualifying loans at each applicable in-
terest rate. 

(2) The Secretary computes the spe-
cial allowance payable to a lender 
based upon the average daily balance 
computed by the lender under para-
graph (d)(1) of this section. 

(Authority: 20 U.S.C. 1082, 1087–1) 

§ 682.305 Procedures for payment of 
interest benefits and special allow-
ance and collection of origination 
and loan fees. 

(a) General. (1) If a lender owes origi-
nation fees or loan fees under para-
graph (a) of this section, it must sub-
mit quarterly reports to the Secretary 
on a form provided or prescribed by the 
Secretary, even if the lender is not 
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owed, or does not wish to receive, in-
terest benefits or special allowance 
from the Secretary. 

(2) The lender shall report, on the 
quarterly report required by paragraph 
(a)(1) of this section, the amount of 
origination fees it was authorized to 
collect and the amount of those fees re-
funded to borrowers during the quarter 
covered by the report. 

(3)(i)(A) The Secretary reduces the 
amount of interest benefits and special 
allowance payable to the lender by— 

(1) The amount of origination fees 
the lender was authorized to collect 
during the quarter under § 682.202(c), 
whether or not the lender actually col-
lected that amount; and 

(2) The amount of lender fees payable 
under paragraph (a)(3)(ii) of this sec-
tion; and 

(3) The amount of excess interest, as 
calculated in accordance with para-
graph (d) of this section. 

(B) The Secretary increases the 
amount of interest benefits and special 
allowance payable to the lender by the 
amount of origination fees refunded to 
borrowers during the quarter under 
§ 682.202(c). 

(ii) For any FFEL loan made on or 
after October 1, 1993, a lender shall pay 
the Secretary a loan fee equal to 0.50% 
of the principal amount of the loan. 

(iii) The Secretary collects from an 
originating lender the amount of origi-
nation fees the originating lender was 
authorized to collect from borrowers 
during the quarter whether or not the 
originating lender actually collected 
those fees. The Secretary also collects 
the fees the originating lender is re-
quired to pay under paragraph (a)(3)(ii) 
of this section. Generally, the Sec-
retary collects the fees from the origi-
nating lender by offsetting the amount 
of interest benefits and special allow-
ance payable to the originating lender 
in a quarter, and, if necessary, the 
amount of interest benefits and special 
allowance payable in subsequent quar-
ters may be offset until the total 
amount of fees has been recovered. 

(iv) If the full amount of the fees can-
not be collected within two quarters by 
reducing interest and special allowance 
payable to the originating lender, the 
Secretary may collect the unpaid 

amount directly from the originating 
lender. 

(v) If the full amount of the fees can-
not be collected within two quarters 
from the originating lender in accord-
ance with paragraphs (a)(3)(iii) and (iv) 
of this section and if the originating 
lender has transferred the loan to a 
subsequent holder, the Secretary may, 
following written notice, collect the 
unpaid amount from the holder by 
using the same steps described in para-
graphs (a)(3)(iii) and (iv) of this sec-
tion, with the term ‘‘holder’’ sub-
stituting for the term ‘‘originating 
lender’’. 

(4) If an originating lender sells or 
otherwise transfers a loan to a new 
holder, the originating lender remains 
liable to the Secretary for payment of 
the origination fees. The Secretary will 
not pay interest benefits or special al-
lowance to the new holder or pay rein-
surance to the guaranty agency until 
the origination fees are paid to the 
Secretary. 

(b) Penalty interest. (1)(i) If the Sec-
retary does not pay interest benefits or 
the special allowance within 30 days 
after the Secretary receives an accu-
rate, timely, and complete request for 
payment from a lender, the Secretary 
pays the lender penalty interest. 

(ii) The payment of interest benefits 
or special allowance is deemed to 
occur, for purposes of this paragraph, 
when the Secretary— 

(A) Authorizes the Treasury Depart-
ment to pay the lender; 

(B) Credits the payment due the lend-
er against a debt that the Secretary de-
termines is owed the Secretary by the 
lender; or 

(C) Authorizes the Treasury Depart-
ment to pay the amount due by the 
lender to another Federal agency for 
credit against a debt that the Federal 
agency has determined the lender owes. 

(2) Penalty interest is an amount 
that accrues daily on interest benefits 
and special allowance due to the lend-
er. The penalty interest is computed 
by— 

(i) Multiplying the daily interest rate 
applicable to loans on which payment 
for interest benefits was requested, by 
the amount of interest benefits due on 
those loans for each interest rate; 
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(ii) Multiplying the daily special al-
lowance rate applicable to loans on 
which special allowance was requested 
by the amount of special allowance due 
on those loans for each interest rate 
and special allowance category; 

(iii) Adding the results of paragraphs 
(b)(2)(i) and (ii) of this section to deter-
mine the gross penalty interest to be 
paid for each day that penalty interest 
is due; 

(iv) Dividing the results of paragraph 
(b)(2)(iii) of this section by the gross 
amount of interest benefits and special 
allowance due to obtain the average 
penalty interest rate; 

(v) Multiplying the rate obtained in 
paragraph (b)(2)(iv) of this section by 
the total amount of reduction to gross 
interest benefits and special allowance 
due (e.g., origination fees or other 
debts owed to the Federal Govern-
ment); 

(vi) Subtracting the amount cal-
culated in paragraph (b)(2)(v) of this 
section from the amount calculated 
under paragraph (b)(2)(iii) of this sec-
tion to obtain the net amount of pen-
alty interest due per day; and 

(vii) Multiplying the amount cal-
culated in paragraph (b)(2)(vi) of this 
section by the number of days cal-
culated under paragraph (b)(3) of this 
section. 

(3) The Secretary pays penalty inter-
est for the period— 

(i) Beginning on the later of— 
(A) The 31st day after the final day of 

the quarter covered by the request for 
payment; or 

(B) The 31st day after the Secretary’s 
receipt of an accurate, timely, and 
complete request for payment from the 
lender; and 

(ii) Ending on the day the Secretary 
pays the interest benefits and the spe-
cial allowance at issue, in accordance 
with paragraph (b)(1)(ii) of this section. 

(4) A request for interest benefits and 
special allowance is considered timely 
only if it is received by the Secretary 
within 90 days following the end of the 
quarter to which the request pertains. 

(5) A request for interest benefits and 
special allowance is not considered ac-
curate and complete if it— 

(i) Requests payments to which the 
lender is not entitled under §§ 682.300 
through 682.302; 

(ii) Includes loans that the Secretary, 
in writing, has directed that the lender 
exclude from the request; 

(iii) Does not contain all information 
required by the Secretary or contains 
conflicting information; or 

(iv) Is not provided and certified on 
the form and in the manner prescribed 
by the Secretary. 

(c) Independent audits. (1) A lender 
(other than a school lender) originating 
or holding more than $5 million in 
FFEL loans during its fiscal year, and 
a school lender under § 682.601 that 
originates or holds any FFEL loans 
during its fiscal year, must submit an 
independent annual compliance audit 
for that year, conducted by a qualified 
independent organization or person. 
The Secretary may, following written 
notice, suspend the payment of interest 
benefits and special allowance to a 
lender that does not submit its audit 
within the time period prescribed in 
paragraph (c)(2) or this section. 

(2) The audit required under para-
graph (c)(1) of this section must— 

(i) Examine the lender’s compliance 
with the Act and applicable regula-
tions; 

(ii) Examine the lender’s financial 
management of its FFEL program ac-
tivities; 

(iii) Be conducted in accordance with 
the standards for audits issued by the 
United States General Accounting Of-
fice’s (GAO’s) Government Auditing 
Standards. Procedures for audits are 
contained in an audit guide developed 
by and available from the Office of the 
Inspector General of the Department; 

(iv) Be conducted at least annually 
and be submitted to the Secretary 
within six months of the end of the 
audit period. The initial audit must be 
of the lender’s first fiscal year that be-
gins after July 23, 1992, and must be 
submitted within six months of the end 
of the audit period. Each subsequent 
audit must cover the lender’s activities 
for the period beginning no later than 
the end of the period covered by the 
preceding audit; 

(v) With regard to a lender that is a 
governmental entity or a nonprofit or-
ganization, the audit required by this 
paragraph must be conducted in ac-
cordance with 31 U.S.C. 7502 and 34 CFR 
§§ 74.26 and 80.26, as applicable; and 
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(vi) With regard to a school that 
makes or originates loans, the audit re-
quirements are in 34 CFR § 682.601(a)(7). 

(vii) The Secretary may determine 
that a lender has met the requirements 
of paragraph (c) of this section if the 
lender has been audited in accordance 
with 31 U.S.C. 7502 for other purposes, 
the lender submits the results of the 
audit to the Office of Inspector Gen-
eral, and the Secretary determines 
that the audit meets the requirements 
of this paragraph. 

(d) Recovery of excess interest paid by 
the Secretary. 

(1) For any loan for which the first 
disbursement of principal is made on or 
after April 1, 2006, the Secretary col-
lects the amount of excess interest 
paid to a lender on a quarterly basis 
when the applicable interest rate on a 
loan for each quarter exceeds the spe-
cial allowance support level in para-
graph (d)(2) of this section for the loan. 
Excess interest is calculated and recov-
ered each quarter by subtracting the 
special allowance support level from 
the applicable interest rate, multi-
plying the result by the average daily 
principal balance of the loan (not in-
cluding unearned interest added to 
principal) during the quarter, and di-
viding by four. 

(2) The term special allowance support 
level means a number expressed as a 
percentage equal to the sum of— 

(i) The average of the bond equiva-
lent rates of the quotes of the 3-month 
commercial paper (financial) rates in 
effect for each of the days in such quar-
ter as reported by the Federal Reserve 
in Publication H–15 (or its successor) 
for such 3-month period; plus 

(ii) 2.34 percent for a Federal Stafford 
loan in repayment; 

(iii) 1.74 percent for a Federal Staf-
ford loan during the in-school, grace, 
and deferment periods; or 

(iv) 2.64 percent for a Federal PLUS 
or Consolidation Loan. 

(Approved by the Office of Management and 
Budget under control number 1845–0020) 

(Authority: 20 U.S.C. 1077, 1078, 1078–1, 1078–2, 
1078–3, 1082, 1087–1) 

[57 FR 60323, Dec. 18, 1992, as amended at 58 
FR 9119, Feb. 19, 1993; 59 FR 61428, Nov. 30, 
1994; 60 FR 31411, June 15, 1995; 64 FR 18978, 
Apr. 16, 1999; 64 FR 58627, Oct. 29, 1999; 71 FR 
45705, Aug. 9, 2006; 71 FR 64398, Nov. 1, 2006] 

Subpart D—Administration of the 
Federal Family Education 
Loan Programs by a Guaranty 
Agency 

§ 682.400 Agreements between a guar-
anty agency and the Secretary. 

(a) The Secretary enters into agree-
ments with a guaranty agency whose 
loan guarantee program meets the re-
quirements of this subpart. The agree-
ments enable the guaranty agency to 
participate in the FFEL programs and 
to receive the various payments and 
benefits related to that participation. 

(b) There are four agreements: 
(1) Basic program agreement. In order 

to participate in the FFEL programs, a 
guaranty agency must have a basic 
program agreement. Under this agree-
ment— 

(i) Borrowers whose Stafford and 
Consolidation loans that consolidate 
only subsidized Stafford loans are guar-
anteed by the agency may qualify for 
interest benefits that are paid to the 
lender on the borrower’s behalf; and 

(ii) Lenders under the guaranty agen-
cy program may receive special allow-
ance payments from the Secretary and 
have death, disability, bankruptcy, 
closed school and false certification 
discharge claims paid by the Secretary 
through the guaranty agency. 

(2) Federal advances for claim payments 
agreement. A guaranty agency must 
have an agreement for Federal ad-
vances for claim payments to receive 
and use Federal advances to pay de-
fault claims. 

(3) Reinsurance agreement. A guaranty 
agency must have a reinsurance agree-
ment to receive reimbursement from 
the Secretary for its losses on default 
claims. 

(4) Loan Rehabilitation Agreement. A 
guaranty agency must have an agree-
ment for rehabilitating a loan for 
which the Secretary has made a rein-
surance payment under section 428(c)(1) 
of the Act. 

(c) The Secretary’s execution of an 
agreement does not indicate accept-
ance of any current or past standards 
or procedures used by the agency. 

(d) All of the agreements are subject 
to subsequent changes in the Act, in 
other applicable Federal statutes, and 
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in regulations that apply to the FFEL 
programs. 

(Authority: 20 U.S.C. 1072, 1078–1, 1078–2, 1078– 
3, 1082, 1087, 1087–1) 

[57 FR 60323, Dec. 18, 1992, as amended at 59 
FR 33353, June 28, 1994; 64 FR 18978, Apr. 16, 
1999; 64 FR 58627, Oct. 29, 1999] 

§ 682.401 Basic program agreement. 
(a) General. In order to participate in 

the FFEL programs, a guaranty agency 
shall enter into a basic agreement with 
the Secretary. 

(b) Terms of agreement. In the basic 
agreement, the guaranty agency shall 
agree to ensure that its loan guarantee 
program meets the following require-
ments at all times: 

(1) Aggregate loan limits. The aggre-
gate guaranteed unpaid principal 
amount for all Stafford and SLS, loans 
made to a borrower may not exceed the 
amounts set forth in § 682.204 (b), (e), 
and (g). 

(2) Annual loan limits. (i) The annual 
loan maximum amount for a borrower 
that may be guaranteed for an aca-
demic year may not exceed the 
amounts set forth in § 682.204 (a), (c), 
(d), (f), and (h). 

(ii) A guaranty agency may make the 
loan amounts authorized under para-
graph (b)(2)(i) of this section applicable 
for either— 

(A) A period of not less than that at-
tributable to the academic year; 

(B) A period attributable to the aca-
demic year in which the student earns 
the amount of credit in the student’s 
program of study required by the stu-
dent’s school as the amount necessary 
for the student to advance in academic 
standing as normally measured on an 
academic year basis (for example, from 
freshman to sophomore or, in the case 
of schools using clock hours, comple-
tion of at least 900 clock hours; or 

(C) A period that does not exceed 12 
months. 

(iii) The amount of a loan guaranteed 
may not exceed the amount set forth in 
§ 682.204(k). 

(3) Duration of borrower eligibility. (i) 
A student borrower under the Stafford 
Loan Program or the PLUS Loan Pro-
gram and a parent borrower under the 
PLUS Program are eligible to receive a 
guaranteed loan for any year of the 

student’s study at a participating 
school. 

(ii) Loans must be available to or on 
behalf of any student for at least six 
academic years of study. 

(4) Reinstatement of borrower eligibility. 
Except as provided in § 668.35(b) for a 
borrower with a defaulted loan on 
which a judgment has been obtained 
and § 668.35(i) for a borrower who fraud-
ulently obtained title IV, HEA program 
assistance, reinstatement of Title IV 
eligibility for a borrower with a de-
faulted loan must be in accordance 
with this paragraph (b)(4). For a bor-
rower’s loans held by a guaranty agen-
cy on which a reinsurance claim has 
been paid by the Secretary, the guar-
anty agency must afford a defaulted 
borrower, upon the borrower’s request, 
renewed eligibility for Title IV assist-
ance once the borrower has made satis-
factory repayment arrangements as 
that term is defined in § 682.200. 

(i) For purposes of this section, the 
determination of reasonable and af-
fordable must— 

(A) Include consideration of the bor-
rower’s and spouse’s disposable income 
and necessary expenses including, but 
not limited to, housing, utilities, food, 
medical costs, dependent care costs, 
work-related expenses and other Title 
IV repayment; 

(B) Not be a required minimum pay-
ment amount, e.g. $50, if the agency de-
termines that a smaller amount is rea-
sonable and affordable based on the 
borrower’s total financial cir-
cumstances. The agency must include 
documentation in the borrower’s file of 
the basis for the determination, if the 
monthly reasonable and affordable pay-
ment established under this section is 
less than $50.00 or the monthly accrued 
interest on the loan, whichever is 
greater. 

(C) Be based on the documentation 
provided by the borrower or other 
sources including, but not limited to— 

(1) Evidence of current income (e.g. 
proof of welfare benefits, Social Secu-
rity benefits, Supplemental Security 
Income, Workers’ Compensation, child 
support, veterans’ benefits, two most 
recent pay stubs, most recent copy of 
U.S. income tax return, State Depart-
ment of Labor reports); 
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(2) Evidence of current expenses (e.g. 
a copy of the borrower’s monthly 
household budget, on a form provided 
by the guaranty agency); and 

(3) A statement of the unpaid balance 
on all FFEL loans held by other hold-
ers. 

(ii) A borrower may request that the 
monthly payment amount be adjusted 
due to a change in the borrower’s total 
financial circumstances upon providing 
the documentation specified in para-
graph (b)(4)(i)(C) of this section. 

(iii) A guaranty agency must provide 
the borrower with a written statement 
of the reasonable and affordable pay-
ment amount required for the rein-
statement of the borrower’s eligibility 
for Title IV student assistance, and 
provide the borrower with an oppor-
tunity to object to those terms. 

(iv) A guaranty agency must provide 
the borrower with written information 
regarding the possibility of loan reha-
bilitation if the borrower makes three 
additional reasonable and affordable 
monthly payments after making pay-
ments to regain eligibility for Title IV 
assistance and the consequences of 
loan rehabilitation. 

(v) A guaranty agency must inform 
the borrower that he or she may only 
obtain reinstatement of borrower eligi-
bility under this section once. 

(5) Borrower responsibilities. (i) The 
borrower must indicate his or her pre-
ferred lender on the promissory note or 
other written or electronic documenta-
tion submitted during the loan origina-
tion process if he or she has such a 
preference. 

(ii) The borrower must give the lend-
er, as part of the promissory note or 
application process for a parent PLUS 
loan— 

(A) A statement, as described in 34 
CFR part 668, that the loan will be used 
for the cost of the student’s attend-
ance; 

(B) A statement from the student au-
thorizing the school to release informa-
tion relevant to the student’s eligi-
bility to have a parent borrow on the 
student’s behalf (e.g., the student’s en-
rollment status, financial assistance, 
and employment records); and 

(C) Information from the school pro-
viding the maximum amount that may 
be borrowed on behalf of the student. 

(iii) The borrower shall give the lend-
er, as part of the application process 
for a Consolidation loan— 

(A) Information demonstrating that 
the borrower is eligible for the loan 
under § 682.201(c); and 

(B) A statement that the borrower 
does not currently have another appli-
cation for a Consolidation loan pend-
ing. 

(iv) The borrower shall promptly no-
tify— 

(A) The current holder or the guar-
anty agency of any change of name, ad-
dress, student status to less than half- 
time, employer, or employer’s address; 
and 

(B) The school of any change in local 
address during enrollment. 

(6) School eligibility—(i) General. A 
school that has a program participa-
tion agreement in effect with the Sec-
retary under § 682.14(a) is eligible to 
participate in the program of the agen-
cy under reasonable criteria estab-
lished by the guaranty agency, and ap-
proved by the Secretary, under para-
graph (d)(2) of this section, except to 
the extent that— 

(A) The school’s eligibility is limited, 
suspended, or terminated by the Sec-
retary under 34 CFR part 668 or by the 
guaranty agency under standards and 
procedures that are substantially the 
same as those in 34 CFR part 668; 

(B) The Secretary upholds the limita-
tion, suspension, or termination of a 
school by a guaranty agency and ex-
tends that sanction to all guaranty 
agency programs under section 
432(h)(3) of the Act or § 682.713; 

(C) The school is ineligible under sec-
tion 435(a)(2) of the Act; 

(D) There is a State constitutional 
prohibition affecting the school’s eligi-
bility; 

(E) The school’s programs consist of 
study solely by correspondence; 

(F) The agency determines, subject 
to the agreement of the Secretary, that 
the school does not satisfy the stand-
ards of administrative capability and 
financial responsibility as defined in 34 
CFR part 668; 

(G) The school fails to make timely 
refunds to students as required in 
§ 682.607(c); 
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(H) The school has not satisfied, 
within 30 days of issuance, a final judg-
ment obtained by a student seeking a 
refund; 

(I) The school or an owner, director, 
or officer of the school is found guilty 
or liable in any criminal, civil, or ad-
ministrative proceeding regarding the 
obtaining, maintenance, or disburse-
ment of State or Federal student 
grant, loan, or work assistance funds; 
or 

(J) The school or an owner, director, 
or officer of the school has unpaid fi-
nancial liabilities involving the im-
proper acquisition, expenditure, or re-
fund of State or Federal student finan-
cial assistance funds. 

(ii) Limitation by a guaranty agency of 
a school’s participation. For purposes of 
this paragraph, a school that is subject 
to limitation of participation in the 
guaranty agency’s program may be ei-
ther a school that is applying to par-
ticipate in the agency’s program for 
the first time, or a school that is re-
newing its application to continue par-
ticipation in the agency’s program. A 
guaranty agency may limit the total 
number of loans or the volume of loans 
made to students attending a par-
ticular school, or otherwise establish 
appropriate limitations on the school’s 
participation, if the agency makes a 
determination that the school does not 
satisfy— 

(A) The standards of financial respon-
sibility defined in 34 CFR 668.5; or 

(B) The standards of administrative 
capability defined in 34 CFR 668.16. 

(iii) Limitation, suspension, or termi-
nation of school eligibility. A guaranty 
agency may limit, suspend, or termi-
nate the participation of an eligible 
school. If a guaranty agency limits, 
suspends, or terminates the participa-
tion of a school from the agency’s pro-
gram, the Secretary applies that limi-
tation, suspension, or termination to 
all locations of the school. 

(iv) Condition for guaranteeing loans 
for students attending a school. The 
guaranty agency may require the 
school to execute a participation 
agreement with the agency and to sub-
mit documentation that establishes 
the school’s eligibility to participate in 
the agency’s program. 

(7) Lender eligibility. (i) An eligible 
lender may participate in the program 
of the agency under reasonable criteria 
established by the guaranty agency ex-
cept to the extent that— 

(A) The lender’s eligibility has been 
limited, suspended, or terminated by 
the Secretary under subpart G of this 
part or by the agency under standards 
and procedures that are substantially 
the same as those in subpart G of this 
part; or 

(B) The lender is disqualified by the 
Secretary under sections 432(h)(1), 
432(h)(2), 435(d)(3), or 435(d)(5) of the 
Act or § 682.712; or 

(C) There is a State constitutional 
prohibition affecting the lender’s eligi-
bility. 

(ii) The agency may not guarantee a 
loan made by a school lender that is 
not located in the geographical area 
that the agency serves. 

(iii) The guaranty agency may refuse 
to guarantee loans made by a school on 
behalf of students not attending that 
school. 

(iv) The guaranty agency may, in de-
termining whether to enter into a 
guarantee agreement with a lender, 
consider whether the lender has had 
prior experience in a similar Federal, 
State, or private nonprofit student 
loan program and the amount and per-
centage of loans that are currently de-
linquent or in default under that pro-
gram. 

(8) Out-of-State schools. The agency 
shall guarantee Stafford, SLS, and 
PLUS loans for students who are legal 
residents of any State served by the 
agency under § 682.404(h)(2) but who at-
tend schools out of that State and for 
parents who are legal residents of that 
State and are borrowing on behalf of 
students attending schools out of that 
State. In guaranteeing these loans, the 
agency may not impose any restric-
tions that it does not apply to bor-
rowers who are legal residents of the 
State attending in-State schools or to 
parent borrowers who are legal resi-
dents of the State and are borrowing 
for students attending in-State 
schools. 

(9) Out-of-State residents. The agency 
shall guarantee Stafford, SLS, and 
PLUS loans for students who are not 
legal residents of any State served by 
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the agency under § 682.404(h)(2) but who 
attend schools in that State, and for 
parents who are not legal residents of 
that State and who are borrowing on 
behalf of students attending schools in 
that State. In guaranteeing these 
loans, the agency may not impose any 
restrictions that it does not apply to 
borrowers who are legal residents of 
the State attending in-State schools, 
or to parent borrowers who are legal 
residents of the State and who are bor-
rowing for students attending in-State 
schools. 

(10) Insurance premiums and Federal 
default fees. (i) Except for a Consolida-
tion Loan or SLS or PLUS loans refi-
nanced under § 682.209 (e) or (f), a guar-
anty agency: 

(A) May charge the lender an insur-
ance premium for Stafford, SLS, or 
PLUS loans it guarantees prior to July 
1, 2006; and 

(B) Must collect, either from the 
lender or by payment from any other 
non-Federal source, a Federal default 
fee for any Stafford or PLUS loans it 
guarantees on or after July 1, 2006, to 
be deposited into the Federal Fund 
under § 682.419. 

(ii) The guaranty agency may not use 
the Federal default fee for incentive 
payments to lenders, and may only use 
the insurance premium or the Federal 
default fee for costs incurred in guar-
anteeing loans or in the administration 
of the agency’s loan guarantee pro-
gram, as specified in § 682.410(a)(2) or 
§ 682.419(c). 

(iii) If a lender charges the borrower 
an insurance premium or Federal de-
fault fee, the lender must deduct the 
charge proportionately from each dis-
bursement of the borrower’s loan pro-
ceeds. 

(iv) The amount of the insurance pre-
mium or Federal default fee, as appli-
cable— 

(A) May not exceed 3 percent of the 
principal balance for a loan disbursed 
on or before June 30, 1994; 

(B) May not exceed 1 percent of the 
principal balance for a loan disbursed 
on or after July 1, 1994; 

(C) Shall be 1 percent of the principal 
balance of a loan guaranteed on or 
after July 1, 2006. 

(v) If the circumstances specified in 
paragraph (vi) exist, the guaranty 

agency shall refund to the lender any 
insurance premium or Federal default 
fee paid by the lender. 

(vi) The lender shall refund to the 
borrower by a credit against the bor-
rower’s loan balance the insurance pre-
mium or Federal default fee paid by 
the borrower on a loan under the fol-
lowing circumstances: 

(A) The insurance premium or Fed-
eral default fee attributable to each 
disbursement of a loan must be re-
funded if the loan check is returned un-
cashed to the lender. 

(B) The insurance premium or Fed-
eral default fee, or an appropriate pro-
rated amount of the premium or fee, 
must be refunded by application to the 
borrower’s loan balance if— 

(1) The loan or a portion of the loan 
is returned by the school to the lender 
in order to comply with the Act or 
with applicable regulations; 

(2) Within 120 days of disbursement, 
the loan or a portion of the loan is re-
paid or returned, unless— 

(i) The borrower has no FFEL Pro-
gram loans in repayment status and 
has requested, in writing, that the re-
paid or returned funds be used for a dif-
ferent purpose; or 

(ii) The borrower has a FFEL Pro-
gram loan in repayment status, in 
which case the payment is applied in 
accordance with § 682.209(b) unless the 
borrower has requested, in writing, 
that the repaid or returned funds be ap-
plied as a cancellation of all or part of 
the loan; 

(3) Within 120 days of disbursement, 
the loan check has not been nego-
tiated; or 

(4) Within 120 days of disbursement, 
the loan proceeds disbursed by elec-
tronic funds transfer or master check 
in accordance with § 682.207(b)(1)(ii) (B) 
and (C) have not been released from the 
restricted account maintained by the 
school. 

(11) Inquiries. The agency must be 
able to receive and respond to written, 
electronic, and telephone inquiries. 

(12) Administrative fee for Consolidation 
loans. The guaranty agency may charge 
a lender a fee, not to exceed $50, rea-
sonably calculated to cover the agen-
cy’s cost of increased or extended li-
ability incurred in guaranteeing a Con-
solidation loan. The lender may not 
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pass the fee on to the borrower. If it 
charges the fee, the agency must 
charge it for all loans made under the 
agency’s Consolidation Loan program. 

(13) Administrative fee for refinancing 
fixed-rate PLUS or SLS loans. The guar-
anty agency may require a lender to 
pay to the guaranty agency up to 50 
percent of the fee the lender charges a 
borrower under § 682.202(e) for the pur-
pose of defraying the agency’s adminis-
trative costs incident to the guarantee 
of a lender’s reissuance of a fixed-rate 
PLUS or SLS loan at a variable inter-
est rate. If it charges the fee, the agen-
cy must charge the same fee to all 
lenders that refinance under this para-
graph. 

(14) Guaranty liability. The guaranty 
agency shall guarantee— 

(i) 100 percent of the unpaid principal 
balance of each loan guaranteed for 
loans disbursed before October 1, 1993; 

(ii) Not more than 98 percent of the 
unpaid principal balance of each loan 
guaranteed for loans first disbursed on 
or after October 1, 1993 and before July 
1, 2006; and 

(iii) Not more than 97 percent of the 
unpaid principal balance of each loan 
guaranteed for loans first disbursed on 
or after July 1, 2006. 

(15) Guaranty agency verification of de-
fault data. A guaranty agency must 
meet the requirements and deadlines 
provided for it in subpart M of 34 CFR 
part 668 for the cohort default rate 
process. 

(16) Guaranty agency administration. 
In the case of a State loan guarantee 
program administered by a State gov-
ernment, the program must be admin-
istered by a single State agency, or by 
one or more private nonprofit institu-
tions or organizations under the super-
vision of a single State agency. For 
this purpose, ‘‘supervision’’ includes, 
but is not limited to, setting policies 
and procedures, and having full respon-
sibility for the operation of the pro-
gram. 

(17) Loan assignment. (i) Except as 
provided in paragraph (b)(17)(iii) of this 
section, the guaranty agency must 
allow a loan to be assigned only if the 
loan is fully disbursed and is assigned 
to— 

(A) An eligible lender; 

(B) A guaranty agency, in the case of 
a borrower’s default, death, total and 
permanent disability, or filing of a 
bankruptcy petition, or for other cir-
cumstances approved by the Secretary, 
such as a loan made for attendance at 
a school that closed or a false certifi-
cation claim; 

(C) An educational institution, 
whether or not it is an eligible lender, 
in connection with the institution’s re-
payment to the agency or to the Sec-
retary of a guarantee or a reinsurance 
claim payment made on a loan that 
was ineligible for the payment; 

(D) A Federal or State agency or an 
organization or corporation acting on 
behalf of such an agency and acting as 
a conservator, liquidator, or receiver of 
an eligible lender; or 

(E) The Secretary. 
(ii) For the purpose of this para-

graph, ‘‘assigned’’ means any kind of 
transfer of an interest in the loan, in-
cluding a pledge of such an interest as 
security. 

(iii) The guaranty agency must allow 
a loan to be assigned under paragraph 
(b)(17)(i) of this section, following the 
first disbursement of the loan if the as-
signment does not result in a change in 
the identity of the party to whom pay-
ments must be made. 

(18) Transfer of guarantees. Except in 
the case of a transfer of guarantee re-
quested by a borrower seeking a trans-
fer to secure a single guarantor, the 
guaranty agency may transfer its guar-
antee obligation on a loan to another 
guaranty agency, only with the ap-
proval of the Secretary, the transferee 
agency, and the holder of the loan. 

(19) Standards and procedures. (i) The 
guaranty agency shall establish, dis-
seminate to concerned parties, and en-
force standards and procedures for— 

(A) Ensuring that all lenders in its 
program meet the definition of ‘‘eligi-
ble lender’’ in section 435(d) of the Act 
and have a written lender agreement 
with the agency; 

(B) School and lender participation 
in its program; 

(C) Limitation, suspension, termi-
nation of school and lender participa-
tion; 

(D) Emergency action against a par-
ticipating school or lender; 
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(E) The exercise of due diligence by 
lenders in making, servicing, and col-
lecting loans; and 

(F) The timely filing by lenders of de-
fault, death, disability, bankruptcy, 
closed school, false certification unpaid 
refunds, identity theft, and ineligible 
loan claims. 

(ii) The guaranty agency shall ensure 
that its program and all participants in 
its program at all times meet the re-
quirements of subparts B, C, D, and F 
of this part. 

(20) Monitoring student enrollment. The 
guaranty agency shall monitor the en-
rollment status of a FFEL program 
borrower or student on whose behalf a 
parent has borrowed that includes, at a 
minimum, reporting to the current 
holder of the loan within 60 days any 
change in the student’s enrollment sta-
tus reported that triggers— 

(i) The beginning of the borrower’s 
grace period; or 

(ii) The beginning or resumption of 
the borrower’s immediate obligation to 
make scheduled payments. 

(21) Submission of interest and special 
allowance information. Upon the Sec-
retary’s request, the guaranty agency 
shall submit, or require its lenders to 
submit, information that the Secretary 
deems necessary for determining the 
amount of interest benefits and special 
allowance payable on the agency’s 
guaranteed loans. 

(22) Submission of information for re-
ports. The guaranty agency shall re-
quire lenders to submit to the agency 
the information necessary for the agen-
cy to complete the reports required by 
§ 682.414(b). 

(23) Guaranty agency transfer of infor-
mation. (i) A guaranty agency from 
which another guaranty agency re-
quests information regarding Stafford 
and SLS loans made after January 1, 
1987, to students who are residents of 
the State for which the requesting 
agency is the principal guaranty agen-
cy shall provide— 

(A) The name and social security 
number of the student; and 

(B) The annual loan amount and the 
cumulative amount borrowed by the 
student in loans under the Stafford and 
SLS programs guaranteed by the re-
sponding agency. 

(ii) The reasonable costs incurred by 
an agency in fulfilling a request for in-
formation made under paragraph 
(b)(23)(i) of this section must be paid by 
the guaranty agency making the re-
quest. 

(24) Information on defaults. The guar-
anty agency shall, upon the request of 
a school, furnish information with re-
spect to students, including the names 
and addresses of such students, who 
were enrolled at that school and who 
are in default on the repayment of any 
loan guaranteed by that agency. 

(25) Information on loan sales or trans-
fers. The guaranty agency must, upon 
the request of a school, furnish to the 
school last attended by the student, in-
formation with respect to the sale or 
transfer of a borrower’s loan prior to 
the beginning of the repayment period, 
including— 

(i) Notice of assignment; 
(ii) The identity of the assignee; 
(iii) The name and address of the 

party by which contact may be made 
with the holder concerning repayment 
of the loan; and 

(iv) The telephone number of the as-
signee or, if the assignee uses a lender 
servicer, another appropriate number 
for borrower inquiries. 

(26) Third-party servicers. The guar-
anty agency may not enter into a con-
tract with a third-party servicer that 
the Secretary has determined does not 
meet the financial and compliance 
standards under § 682.416. The guaranty 
agency shall provide the Secretary 
with the name and address of any 
third-party servicer with which the 
agency enters into a contract and, 
upon request by the Secretary, a copy 
of that contract. 

(27) Consolidation of defaulted FFEL 
loans. 

(i) A guaranty agency may charge 
collection costs in an amount not to 
exceed 18.5 percent of the outstanding 
principal and interest on a defaulted 
FFEL Program loan that is paid off by 
a Federal Consolidation loan. 

(ii) Prior to October 1, 2006, when re-
turning the proceeds from the consoli-
dation of a defaulted loan to the Sec-
retary, a guaranty agency may only re-
tain the amount charged to the bor-
rower pursuant to this paragraph. 
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(iii) On or after October 1, 2006, when 
returning proceeds to the Secretary 
from the consolidation of a defaulted 
loan, a guaranty agency that charged 
the borrower collection costs must 
remit an amount that equals the lesser 
of the actual collection costs charged 
or 8.5 percent of the outstanding prin-
cipal and interest of the loan. 

(iv) On or after October 1, 2009, when 
returning proceeds to the Secretary 
from the consolidation of a defaulted 
loan that is paid off with excess con-
solidation proceeds as defined in para-
graph (b)(27)(v) of this section, a guar-
anty agency must remit the entire 
amount of collection costs repaid 
through the consolidation loan pursu-
ant to paragraph (b)(27)(ii) of this sec-
tion. 

(v) The term excess consolidation pro-
ceeds means, for any Federal fiscal year 
beginning on or after October 1, 2009, 
the amount of Consolidation Loan pro-
ceeds received for defaulted loans 
under the FFEL Program that exceed 
45 percent of the agency’s total collec-
tions on defaulted loans in that Fed-
eral fiscal year. 

(28) Change in agency’s records system. 
The agency shall provide written noti-
fication to the Secretary at least 30 
days prior to placing its new guaran-
tees or converting the records relating 
to its existing guaranty portfolio to an 
information or computer system that 
is owned by, or otherwise under the 
control of, an entity that is different 
than the party that owns or controls 
the agency’s existing information or 
computer system. If the agency is so-
liciting bids from third parties with re-
spect to a proposed conversion, the 
agency shall provide written notice to 
the Secretary as soon as the solicita-
tion begins. The notification described 
in this paragraph must include a con-
cise description of the agency’s conver-
sion project and the actual or esti-
mated cost of the project. 

(29) Plans to Reduce Consolidation of 
defaulted loans. A guaranty agency 
shall establish and submit to the Sec-
retary for approval, procedures to en-
sure that consolidation loans are not 
an excessive proportion of the guar-
anty agency’s recoveries on defaulted 
loans. 

(c) Lender-of-last-resort. (1) The guar-
anty agency must ensure that it, or an 
eligible lender described in section 
435(d)(1)(D) of the Act, serves as a lend-
er-of-last-resort in the State in which 
the guaranty agency is the designated 
guaranty agency. The guaranty agency 
or an eligible lender described in sec-
tion 435(d)(1)(D) of the Act may arrange 
for a loan required to be made under 
paragraph (c)(2) of this section to be 
made by another eligible lender. As 
used in this paragraph, the term ‘‘des-
ignated guaranty agency’’ means the 
guaranty agency in the State for which 
the Secretary has signed a Basic Pro-
gram Agreement under this section. 

(2) The lender-of-last-resort must 
make subsidized Federal Stafford loans 
and unsubsidized Federal Stafford 
loans to any eligible student who— 

(i) Qualifies for interest benefits pur-
suant to § 682.301; 

(ii) Qualifies for a combined loan 
amount of at least $200; and 

(iii) Has been otherwise unable to ob-
tain loans from another eligible lender 
for the same period of enrollment. 

(3) The lender-of-last resort may 
make unsubsidized Federal Stafford 
and Federal PLUS loans to borrowers 
who have been otherwise unable to ob-
tain those loans from another eligible 
lender. 

(4) The guaranty agency must de-
velop policies and operating procedures 
for its lender-of-last-resort program 
that provide for the accessibility of 
lender-of-last-resort loans. These poli-
cies and procedures must be submitted 
to the Secretary for approval as re-
quired under paragraph (d)(2) of this 
section. The policies and procedures for 
the agency’s lender-of-last-resort pro-
gram must ensure that— 

(i) The guaranty agency will serve el-
igible students attending any eligible 
school; 

(ii) The program establishes oper-
ating hours and methods of application 
designed to facilitate application by 
students; and 

(iii) Information about the avail-
ability of loans under the program is 
made available to schools in the State; 

(iv) Appropriate steps are taken to 
ensure that borrowers receiving loans 
under the program are appropriately 
counseled on their loan obligation; 
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(v) The guaranty agency will respond 
to a student within 60 days after the 
student submits an original complete 
application; and 

(vi) Borrowers are not required to ob-
tain more than two objections from eli-
gible lenders prior to requesting assist-
ance under the lender-of-last-resort 
program. 

(5)(i) Upon request of the guaranty 
agency, the Secretary may advance 
Federal funds to the agency, on terms 
and conditions agreed to by the Sec-
retary and the agency, to ensure the 
availability of loan capital for sub-
sidized and unsubsidized Federal Staf-
ford and Federal PLUS loans to bor-
rowers who are otherwise unable to ob-
tain those loans if the Secretary deter-
mines that— 

(A) Eligible borrowers in a State who 
qualify for subsidized Federal Stafford 
loans are seeking and are unable to ob-
tain subsidized Federal Stafford loans; 

(B) The guaranty agency designated 
for that State has the capability for 
providing lender-of-last-resort loans in 
a timely manner, either directly or in-
directly using a third party, in accord-
ance with the guaranty agency’s obli-
gations under the Act, but cannot do so 
without advances provided by the Sec-
retary; and 

(C) It would be cost-effective to ad-
vance Federal funds to the agency. 

(ii) If the Secretary determines that 
the designated guaranty agency does 
not have the capability to provide lend-
er-of-last-resort loans, in accordance 
with paragraph (c)(5)(i) of this section, 
the Secretary may provide Federal 
funds to another guaranty agency, 
under terms and conditions agreed to 
by the Secretary and the agency, to 
make lender-of-last-resort loans in 
that State. 

(d) Review of forms and procedures. (1) 
The guaranty agency shall submit to 
the Secretary its write-off criteria and 
procedures. The agency may not use 
these materials until the Secretary ap-
proves them. 

(2) The guaranty agency shall 
promptly submit to the Secretary its 
regulations, statements of procedures 
and standards, agreements, and other 
materials that substantially affect the 
operation of the agency’s program, and 
any proposed changes to those mate-

rials. Except as provided in paragraph 
(d)(1) of this section, the agency may 
use these materials unless and until 
the Secretary disapproves them. 

(3) The guaranty agency must use 
common application forms, promissory 
notes, Master Promissory Notes 
(MPN), and other common forms ap-
proved by the Secretary. 

(4)(i) The Secretary authorizes the 
use of the multi-year feature of the 
MPN— 

(A) For students and parents for at-
tendance at four-year or graduate/pro-
fessional schools; and 

(B) For students and parents for at-
tendance at other institutions meeting 
criteria or otherwise designated at the 
sole discretion of the Secretary. 

(ii) The Secretary may prohibit use 
of the multi-year feature of the MPN 
at specific schools described under 
paragraph (4)(i) of this section under 
circumstances including, but not lim-
ited to, the school being subject to an 
emergency action or a limitation, sus-
pension, or termination action, or not 
meeting other performance criteria de-
termined by the Secretary. 

(iii) A student or parent borrower 
who is borrowing funds for attendance 
at a school for which the multi-year 
feature of the MPN has not been au-
thorized must complete a new promis-
sory note for each academic year. 

(iv) Each loan made under an MPN is 
enforceable in accordance with the 
terms of the MPN and is eligible for 
claim payment based on a true and 
exact copy of such MPN. 

(v) A lender’s ability to make addi-
tional loans under an MPN will auto-
matically expire upon the earliest of— 

(A) The date the lender receives writ-
ten notification from the borrower re-
questing that the MPN no longer be 
used as the basis for additional loans; 

(B) Twelve months after the date the 
borrower signed the MPN if no dis-
bursements are issued by the lender 
under that MPN; or 

(C) Ten years from the date the bor-
rower signed the MPN or the date the 
lender receives the MPN. However, if a 
portion of a loan is made on or before 
10 years from the signature date, re-
maining disbursements of that loan 
may be made. 
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(vi) The lender and school must de-
velop and document a confirmation 
process in accordance with guidelines 
established by the Secretary for loans 
made under the multi-year feature of 
the MPN. 

(5) The guaranty agency must de-
velop and implement appropriate pro-
cedures that provide for the granting of 
a student deferment as specified in 
§ 682.210(a)(6)(iv) and (c)(3) and require 
their lenders to use these procedures. 

(6) The guaranty agency shall ensure 
that all program materials meet the 
requirements of Federal and State law, 
including, but not limited to, the Act 
and the regulations in this part and 
part 668. 

(e) Prohibited inducements. A guaranty 
agency may not— 

(1) Offer directly or indirectly any 
premium, payment, or other induce-
ment to an employee or student of a 
school, or an entity or individual affili-
ated with a school, to secure applicants 
for FFEL loans, except that a guaranty 
agency is not prohibited from pro-
viding assistance to schools com-
parable to the kinds of assistance pro-
vided by the Secretary to schools 
under, or in furtherance of, the Federal 
Direct Loan Program; 

(2)(i) Offer, directly or indirectly, any 
premium, incentive payment, or other 
inducement to any lender, or any per-
son acting as an agent, employee, or 
independent contractor of any lender 
or other guaranty agency to admin-
ister or market FFEL loans, other 
than unsubsidized Stafford loans or 
subsidized Stafford loans made under a 
guaranty agency’s lender-of-last-resort 
program, in an effort to secure the 
guaranty agency as an insurer of FFEL 
loans. Examples of prohibited induce-
ments include, but are not limited to— 

(A) Compensating lenders or their 
representatives for the purpose of se-
curing loan applications for guarantee; 

(B) Performing functions normally 
performed by lenders without appro-
priate compensation; 

(C) Providing equipment or supplies 
to lenders at below market cost or 
rental; or 

(D) Offering to pay a lender, that 
does not hold loans guaranteed by the 
agency, a fee for each application for-
warded for the agency’s guarantee. 

(ii) For the purposes of this section, 
the terms ‘‘premium’’, ‘‘inducement’’, 
and ‘‘incentive’’ do not include services 
directly related to the enhancement of 
the administration of the FFEL Pro-
gram the guaranty agency generally 
provides to lenders that participate in 
its program. However, the terms ‘‘pre-
mium’’, ‘‘inducement’’, and ‘‘incen-
tive’’ do apply to other activities spe-
cifically intended to secure a lender’s 
participation in the agency’s program. 

(3) Mail or otherwise distribute unso-
licited loan applications to students 
enrolled in a secondary school or a 
postsecondary institution, or to par-
ents of those students, unless the po-
tential borrower has previously re-
ceived loans insured by the guaranty 
agency; 

(4) Conduct fraudulent or misleading 
advertising concerning loan avail-
ability. 

(f) College Access Initiative. (1) A guar-
anty agency shall establish a plan to 
promote access to postsecondary edu-
cation by— 

(i) Providing the Secretary and the 
public with information on Internet 
web links and a comprehensive listing 
of postsecondary education opportuni-
ties, programs, publications and other 
services available in the State, or 
States for which the guaranty agency 
serves as the designated guaranty 
agency; 

(ii) Promoting and publicizing infor-
mation for students and traditionally 
underrepresented populations on col-
lege planning, career preparation, and 
paying for college in coordination with 
other entities that provide or dis-
tribute such information in the State, 
or States for which the guaranty agen-
cy serves as the designated guaranty 
agency; 

(2) The activities required by this 
section may be funded from the guar-
anty agency’s Operating Fund in ac-
cordance with § 682.423(c)(1)(vii) or from 
funds remaining in restricted accounts 
established pursuant to section 
422(h)(4) of the HEA. 

(3) The guaranty agency shall ensure 
that the information required by this 
subsection is available to the public by 
November 5, 2006 and is— 

(i) Free of charge; and 
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(ii) Available in print. 

(Approved by the Office of Management and 
Budget under control number 1845–0020) 

(Authority: 20 U.S.C. 1078, 1078–1, 1078–2, 1078– 
3, 1082) 
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§ 682.402 Death, disability, closed 
school, false certification, unpaid 
refunds, and bankruptcy payments. 

(a) General. (1) Rules governing the 
payment of claims based on filing for 
relief in bankruptcy, and discharge of 
loans due to death, total and perma-
nent disability, attendance at a school 
that closes, false certification by a 
school of a borrower’s eligibility for a 
loan, and unpaid refunds by a school 
are set forth in this section. 

(2) If a Consolidation loan was ob-
tained jointly by a married couple, the 
amount of the Consolidation loan that 
is discharged if one of the borrowers 
dies or becomes totally and perma-
nently disabled is equal to the portion 
of the outstanding balance of the Con-
solidation loan, as of the date the bor-
rower died or became totally and per-
manently disabled, attributable to any 
of that borrower’s loans that would 
have been eligible for discharge. 

(3) If a PLUS loan was obtained by 
two parents as co-makers, and only one 
of the borrowers dies, becomes totally 
and permanently disabled, has collec-
tion of his or her loan obligation 
stayed by a bankruptcy filing, or has 
that obligation discharged in bank-
ruptcy, the other borrower remains ob-
ligated to repay the loan unless that 
borrower would qualify for discharge of 
the loan under these regulations. 

(4) Except for a borrower’s loan obli-
gation discharged by the Secretary 
under the false certification discharge 
provision of paragraphs (e)(1)(ii) or (iii) 
of this section, a loan qualifies for pay-
ment under this section and as pro-

vided in paragraph (h)(1)(iv) of this sec-
tion, only to the extent that the loan is 
legally enforceable under applicable 
law by the holder of the loan. 

(5) For purposes of this section— 
(i) The legal enforceability of a loan 

is conclusively determined on the basis 
of a ruling by a court or administrative 
tribunal of competent jurisdiction with 
respect to that loan, or a ruling with 
respect to another loan in a judgment 
that collaterally estops the holder 
from contesting the enforceability of 
the loan; 

(ii) A loan is conclusively determined 
to be legally unenforceable to the ex-
tent that the guarantor determines, 
pursuant to an objection presented in a 
proceeding conducted in connection 
with credit bureau reporting, tax re-
fund offset, wage garnishment, or in 
any other administrative proceeding, 
that the loan is not legally enforceable; 
and 

(iii) If an objection has been raised by 
the borrower or another party about 
the legal enforceability of the loan and 
no determination has been made under 
paragraph (a)(5) (i) or (ii) of this sec-
tion, the Secretary may authorize the 
payment of a claim under this section 
under conditions the Secretary con-
siders appropriate. If the Secretary de-
termines in that or any other case that 
a claim was paid under this section 
with respect to a loan that was not a 
legally enforceable obligation of the 
borrower, the recipient of that pay-
ment must refund that amount of the 
payment to the Secretary. 

(b) Death. (1) If an individual bor-
rower dies, or the student for whom a 
parent received a PLUS loan dies, the 
obligation of the borrower and any en-
dorser to make any further payments 
on the loan is discharged. 

(2) A discharge of a loan based on the 
death of the borrower (or student in 
the case of a PLUS loan) must be based 
on an original or certified copy of the 
death certificate. Under exceptional 
circumstances and on a case-by-case 
basis, the chief executive officer of the 
guaranty agency may approve a dis-
charge based upon other reliable docu-
mentation supporting the discharge re-
quest. 

(3) After receiving reliable informa-
tion indicating that the borrower (or 
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student) has died, the lender must sus-
pend any collection activity against 
the borrower and any endorser for up 
to 60 days and promptly request the 
documentation described in paragraph 
(b)(2) of this section. If additional time 
is required to obtain the documenta-
tion, the period of suspension of collec-
tion activity may be extended up to an 
additional 60 days. If the lender is not 
able to obtain an original or certified 
copy of the death certificate or other 
documentation acceptable to the guar-
anty agency, under the provisions of 
paragraph (b)(2) of this section, during 
the period of suspension, the lender 
must resume collection activity from 
the point that it had been discon-
tinued. The lender is deemed to have 
exercised forbearance as to repayment 
of the loan during the period when col-
lection activity was suspended. 

(4) Once the lender has determined 
under paragraph (b)(2) of this section 
that the borrower (or student) has died, 
the lender may not attempt to collect 
on the loan from the borrower’s estate 
or from any endorser. 

(5) The lender shall return to the 
sender any payments received from the 
estate or paid on behalf of the borrower 
after the date of the borrower’s (or stu-
dent’s) death. 

(6) In the case of a Federal Consolida-
tion Loan that includes a Federal 
PLUS or Direct PLUS loan borrowed 
for a dependent who has died, the obli-
gation of the borrower or any endorser 
to make any further payments on the 
portion of the outstanding balance of 
the Consolidation Loan attributable to 
the Federal PLUS or Direct PLUS loan 
is discharged as of the date of the de-
pendent’s death. 

(c) Total and permanent disability. 
(1)(i) If the Secretary has made an ini-
tial determination that the borrower is 
totally and permanently disabled, as 
defined in § 682.200(b), the loan is condi-
tionally discharged for up to three 
years from the date that the borrower 
became totally and permanently dis-
abled, as certified by a physician. The 
Secretary suspends collection activity 
on the loan from the date of the initial 
determination of total and permanent 
disability until the end of the condi-
tional period. If the borrower satisfies 
the criteria for a total and permanent 

disability discharge during and at the 
end of the conditional discharge period, 
the balance of the loan is discharged at 
the end of the conditional discharge pe-
riod and any payments received after 
the date the borrower became totally 
and permanently disabled as certified 
under § 682.402(c)(2), are returned to the 
sender. 

(ii) A borrower satisfies the criteria 
for a discharge of a loan based on a 
total and permanent disability if, dur-
ing and at the end of the three-year pe-
riod described in paragraph (c)(1)(i) of 
this section— 

(A) The borrower’s annual earnings 
from employment do not exceed 100 
percent of the poverty line for a family 
of two, as determined in accordance 
with the Community Service Block 
Grant Act; and 

(B) The borrower does not receive a 
new loan under the Perkins, FFEL, or 
Direct Loan programs, except for a 
FFEL or Direct Consolidation loan 
that does not include any loans that 
are in a conditional discharge status. 

(iii) Except as provided in paragraph 
(c)(1)(iv)(A) of this section, a borrower 
is not considered totally and perma-
nently disabled based on a condition 
that existed at the time the loan was 
made unless the borrower’s condition 
substantially deteriorated. 

(iv)(A) For a Consolidation Loan, a 
borrower is considered totally and per-
manently disabled if he or she would be 
considered totally and permanently 
disabled under paragraphs (c)(1) (i) 
through (iii) of this section for all of 
the loans that were included in the 
Consolidation Loan if those loans had 
not been consolidated. 

(B) For the purposes of discharging a 
loan under paragraph (c)(1)(iv)(A) of 
this section, provisions in paragraphs 
(c)(1) (i) through (iii) of this section 
apply to each loan included in the Con-
solidation Loan, even if the loan is not 
a FFEL Program loan. 

(C) If requested, a borrower seeking 
to discharge a loan obligation under 
paragraph (c)(1)(iv)(A) of this section 
must provide the lender with the dis-
bursement dates of the underlying 
loans if the lender does not possess 
that information. 

(2) After being notified by the bor-
rower or the borrower’s representative 
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that the borrower claims to be totally 
and permanently disabled, the lender 
promptly requests that the borrower or 
the borrower’s representative submit, 
on a form approved by the Secretary, a 
certification by a physician, who is a 
doctor of medicine or osteopathy and 
legally authorized to practice in a 
State, that the borrower is totally and 
permanently disabled as defined in 
§ 682.200(b). 

(3) The lender must continue collec-
tion activities until it receives either 
the certification of total and perma-
nent disability from a physician or a 
letter from a physician stating that 
the certification has been requested 
and that additional time is needed to 
determine if the borrower is totally 
and permanently disabled. Except as 
provided in paragraph (c)(5) or (c)(7) of 
this section, after receiving the physi-
cian’s certification or letter the lender 
may not attempt to collect from the 
borrower or any endorser. 

(4) The lender must submit a dis-
ability claim to the guaranty agency if 
the borrower submits a certification by 
a physician and the lender makes a de-
termination that the certification sup-
ports the conclusion that the borrower 
meets the criteria for a total and per-
manent disability discharge, as defined 
in § 682.200(b). 

(5) If the lender determines that a 
borrower who claims to be totally and 
permanently disabled is not totally and 
permanently disabled, or if the lender 
does not receive the physician’s certifi-
cation of total and permanent dis-
ability within 60 days of the receipt of 
the physician’s letter requesting addi-
tional time, as described in paragraph 
(c)(3) of this section, the lender must 
resume collection and is deemed to 
have exercised forbearance of payment 
of both principal and interest from the 
date collection activity was suspended. 
The lender may capitalize, in accord-
ance with § 682.202(b), any interest ac-
crued and not paid during that period. 

(6) The guaranty agency must pay a 
claim submitted by the lender if the 
guaranty agency has reviewed the ap-
plication and determined that it is 
complete and that it supports the con-
clusion that the borrower meets the 
criteria for a total and permanent dis-

ability discharge, as defined in 
§ 682.200(b). 

(7) If the guaranty agency does not 
pay the disability claim, the guaranty 
agency must return the claim to the 
lender with an explanation of the basis 
for the agency’s denial of the claim. 
Upon receipt of the returned claim, the 
lender must notify the borrower that 
the application for a disability dis-
charge has been denied, provide the 
basis for the denial, and inform the 
borrower that the lender will resume 
collection on the loan. The lender is 
deemed to have exercised forbearance 
of both principal and interest from the 
date collection activity was suspended 
until the first payment due date. The 
lender may capitalize, in accordance 
with § 682.202(b), any interest accrued 
and not paid during that period. 

(8) If the guaranty agency pays the 
disability claim, the lender must no-
tify the borrower that the loan will be 
assigned to the Secretary for deter-
mination of eligibility for a total and 
permanent disability discharge. 

(9) After receiving a claim payment 
from the guaranty agency, the lender 
must forward to the guaranty agency 
any payments subsequently received 
from or on behalf of the borrower. 

(10) The Secretary reimburses the 
guaranty agency for a disability claim 
paid to the lender after the agency 
pays the claim to the lender. 

(11) The guaranty agency must assign 
the loan to the Secretary after the 
guaranty agency pays the disability 
claim. 

(12) If the Secretary determines that 
the certification and information pro-
vided by the borrower do not support 
the conclusion that the borrower meets 
the criteria for a total and permanent 
disability discharge, the Secretary no-
tifies the borrower that the application 
for a disability discharge has been de-
nied, and that the loan is due and pay-
able under the terms of the promissory 
note. 

(13) If the Secretary makes an initial 
determination that the borrower is to-
tally and permanently disabled, the 
Secretary notifies the borrower that 
the loan is conditionally discharged 
and that the conditional discharge pe-
riod will last for up to three years after 
the date the borrower became totally 
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and permanently disabled as certified 
under § 682.402(c)(2). The notification 
identifies the conditions of the condi-
tional discharge period specified in 
paragraphs (c)(13) through (c)(16) of 
this section and specifies that all or 
part of the three-year period may pre-
date the Secretary’s initial determina-
tion. 

(14) During the conditional discharge 
period, the borrower— 

(i) Is not required to make any pay-
ments on the loan; 

(ii) Is not considered delinquent or in 
default on the loan, unless the bor-
rower was delinquent or in default at 
the time the conditional discharge was 
granted; 

(iii) Must promptly notify the Sec-
retary of any changes in address or 
phone number; 

(iv) Must promptly notify the Sec-
retary if the borrower’s annual earn-
ings from employment exceed the 
amount specified in paragraph 
(c)(1)(ii)(A) of this section; and 

(v) Must provide the Secretary, upon 
request, with additional documenta-
tion or information related to the bor-
rower’s eligibility for discharge under 
this section. 

(15) If, during and at the end of the 
conditional discharge period, the bor-
rower continues to satisfy the eligi-
bility criteria for a total and perma-
nent disability discharge, as described 
in § 682.402(c)(1)(ii), the balance of the 
loan is discharged. 

(16) If, at any time during the three- 
year conditional discharge period, the 
borrower does not continue to meet the 
eligibility requirements for a total and 
permanent disability discharge, the 
Secretary resumes collection activity 
on the loan. The Secretary does not re-
quire the borrower to pay any interest 
that accrued on the loan from the date 
of the initial determination described 
in paragraph (c)(13) of this section 
through the end of the conditional dis-
charge period. 

(d) Closed school—(1) General. (i) The 
Secretary reimburses the holder of a 
loan received by a borrower on or after 
January 1, 1986, and discharges the bor-
rower’s obligation with respect to the 
loan in accordance with the provisions 
of paragraph (d) of this section, if the 
borrower (or the student for whom a 

parent received a PLUS loan) could not 
complete the program of study for 
which the loan was intended because 
the school at which the borrower (or 
student) was enrolled, closed, or the 
borrower (or student) withdrew from 
the school not more than 90 days prior 
to the date the school closed. This 90- 
day period may be extended if the Sec-
retary determines that exceptional cir-
cumstances related to a school’s clos-
ing would justify an extension. 

(ii) For purposes of the closed school 
discharge authorized by this section— 

(A) A school’s closure date is the date 
that the school ceases to provide edu-
cational instruction in all programs, as 
determined by the Secretary; 

(B) The term ‘‘borrower’’ includes all 
endorsers on a loan; and 

(C) A ‘‘school’’ means a school’s main 
campus or any location or branch of 
the main campus, regardless of wheth-
er the school or its location or branch 
is considered eligible. 

(2) Relief available pursuant to dis-
charge. (i) Discharge under paragraph 
(d) of this section relieves the borrower 
of an existing or past obligation to 
repay the loan and any charges im-
posed or costs incurred by the holder 
with respect to the loan that the bor-
rower is, or was otherwise obligated to 
pay. 

(ii) A discharge of a loan under para-
graph (d) of this section qualifies the 
borrower for reimbursement of 
amounts paid voluntarily or through 
enforced collection on a loan obliga-
tion discharged under paragraph (d) of 
this section. 

(iii) A borrower who has defaulted on 
a loan discharged under paragraph (d) 
of this section is not regarded as in de-
fault on the loan after discharge, and is 
eligible to receive assistance under the 
Title IV, HEA programs. 

(iv) A discharge of a loan under para-
graph (d) of this section must be re-
ported by the loan holder to all credit 
reporting agencies to which the holder 
previously reported the status of the 
loan, so as to delete all adverse credit 
history assigned to the loan. 

(3) Borrower qualification for discharge. 
Except as provided in paragraph (d)(8) 
of this section, in order to qualify for a 
discharge of a loan under paragraph (d) 
of this section, a borrower must submit 
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a written request and sworn statement 
to the holder of the loan. The state-
ment need not be notarized, but must 
be made by the borrower under the 
penalty of perjury, and, in the state-
ment, the borrower must state— 

(i) Whether the student has made a 
claim with respect to the school’s clos-
ing with any third party, such as the 
holder of a performance bond or a tui-
tion recovery program, and if so, the 
amount of any payment received by 
the borrower (or student) or credited to 
the borrower’s loan obligation; 

(ii) That the borrower (or the student 
for whom a parent received a PLUS 
loan)— 

(A) Received, on or after January 1, 
1986, the proceeds of any disbursement 
of a loan disbursed, in whole or in part, 
on or after January 1, 1986 to attend a 
school; 

(B) Did not complete the educational 
program at that school because the 
school closed while the student was en-
rolled or on an approved leave of ab-
sence in accordance with § 682.605(c), or 
the student withdrew from the school 
not more than 90 days before the school 
closed; and 

(C) Did not complete the program of 
study through a teach-out at another 
school or by transferring academic 
credits or hours earned at the closed 
school to another school; 

(iii) That the borrower agrees to pro-
vide, upon request by the Secretary or 
the Secretary’s designee, other docu-
mentation reasonably available to the 
borrower that demonstrates, to the 
satisfaction of the Secretary or the 
Secretary’s designee, that the student 
meets the qualifications in paragraph 
(d) of this section; and 

(iv) That the borrower agrees to co-
operate with the Secretary or the Sec-
retary’s designee in enforcement ac-
tions in accordance with paragraph 
(d)(4) of this section, and to transfer 
any right to recovery against a third 
party in accordance with paragraph 
(d)(5) of this section. 

(4) Cooperation by borrower in enforce-
ment actions. (i) In any judicial or ad-
ministrative proceeding brought by the 
Secretary or the Secretary’s designee 
to recover for amounts discharged 
under paragraph (d) of this section or 
to take other enforcement action with 

respect to the conduct on which those 
claims were based, a borrower who re-
quests or receives a discharge under 
paragraph (d) of this section must co-
operate with the Secretary or the Sec-
retary’s designee. At the request of the 
Secretary or the Secretary’s designee, 
and upon the Secretary’s or the Sec-
retary’s designee’s tendering to the 
borrower the fees and costs as are cus-
tomarily provided in litigation to re-
imburse witnesses, the borrower shall— 

(A) Provide testimony regarding any 
representation made by the borrower 
to support a request for discharge; and 

(B) Produce any documentation rea-
sonably available to the borrower with 
respect to those representations and 
any sworn statement required by the 
Secretary with respect to those rep-
resentations and documents. 

(ii) The Secretary revokes the dis-
charge, or denies the request for dis-
charge, of a borrower who— 

(A) Fails to provide testimony, sworn 
statements, or documentation to sup-
port material representations made by 
the borrower to obtain the discharge; 
or 

(B) Provides testimony, a sworn 
statement, or documentation that does 
not support the material representa-
tions made by the borrower to obtain 
the discharge. 

(5) Transfer to the Secretary of bor-
rower’s right of recovery against third 
parties. (i) Upon discharge under para-
graph (d) of this section, the borrower 
is deemed to have assigned to and re-
linquished in favor of the Secretary 
any right to a loan refund (up to the 
amount discharged) that the borrower 
(or student) may have by contract or 
applicable law with respect to the loan 
or the enrollment agreement for the 
program for which the loan was re-
ceived, against the school, its prin-
cipals, affiliates and their successors, 
its sureties, and any private fund, in-
cluding the portion of a public fund 
that represents funds received from a 
private party. 

(ii) The provisions of paragraph (d) of 
this section apply notwithstanding any 
provision of State law that would oth-
erwise restrict transfer of such rights 
by the borrower (or student), limit or 
prevent a transferee from exercising 
those rights, or establish procedures or 
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a scheme of distribution that would 
prejudice the Secretary’s ability to re-
cover on those rights. 

(iii) Nothing in this section shall be 
construed as limiting or foreclosing the 
borrower’s (or student’s) right to pur-
sue legal and equitable relief regarding 
disputes arising from matters other-
wise unrelated to the loan discharged. 

(6) Guaranty agency responsibilities—(i) 
Procedures applicable if a school closed 
on or after January 1, 1986, but prior to 
June 13, 1994. (A) If a borrower received 
a loan for attendance at a school with 
a closure date on or after January 1, 
1986, but prior to June 13, 1994, the loan 
may be discharged in accordance with 
the procedures specified in paragraph 
(d)(6)(i) of this section. 

(B) If a loan subject to paragraph (d) 
of this section was discharged in part 
in accordance with the Secretary’s 
‘‘Closed School Policy’’ as authorized 
by section IV of Bulletin 89–G–159, the 
guaranty agency shall initiate the dis-
charge of the remaining balance of the 
loan not later than August 13, 1994. 

(C) A guaranty agency shall review 
its records and identify all schools that 
appear to have closed on or after Janu-
ary 1, 1986 and prior to June 13, 1994, 
and shall identify the loans made to 
any borrower (or student) who appears 
to have been enrolled at the school on 
the school closure date or who with-
drew not more than 90 days prior to the 
closure date. 

(D) A guaranty agency shall notify 
the Secretary immediately if it deter-
mines that a school not previously 
known to have closed appears to have 
closed, and, within 30 days of making 
that determination, notify all lenders 
participating in its program to suspend 
collection efforts against individuals 
with respect to loans made for attend-
ance at the closed school, if the stu-
dent to whom (or on whose behalf) a 
loan was made, appears to have been 
enrolled at the school on the closing 
date, or withdrew not more than 90 
days prior to the date the school ap-
pears to have closed. Within 30 days 
after receiving confirmation of the 
date of a school’s closure from the Sec-
retary, the agency shall— 

(1) Notify all lenders participating in 
its program to mail a discharge appli-
cation explaining the procedures and 

eligibility criteria for obtaining a dis-
charge and an explanation of the infor-
mation that must be included in the 
sworn statement (which may be com-
bined) to all borrowers who may be eli-
gible for a closed school discharge; and 

(2) Review the records of loans that it 
holds, identify the loans made to any 
borrower (or student) who appears to 
have been enrolled at the school on the 
school closure date or who withdrew 
not more than 90 days prior to the clo-
sure date, and mail a discharge appli-
cation and an explanation of the infor-
mation that must be included in the 
sworn statement (which may be com-
bined) to the borrower. The application 
shall inform the borrower of the proce-
dures and eligibility criteria for ob-
taining a discharge. 

(E) If a loan identified under para-
graph (d)(6)(i)(D)(2) of this section is 
held by the guaranty agency as a de-
faulted loan and the borrower’s current 
address is known, the guaranty agency 
shall immediately suspend any efforts 
to collect from the borrower on any 
loan received for the program of study 
for which the loan was made (but may 
continue to receive borrower pay-
ments), and notify the borrower that 
the agency will provide additional in-
formation about the procedures for re-
questing a discharge after the agency 
has received confirmation from the 
Secretary that the school had closed. 

(F) If a loan identified under para-
graph (d)(6)(i)(D)(2) of this section is 
held by the guaranty agency as a de-
faulted loan and the borrower’s current 
address is unknown, the agency shall, 
by June 13, 1995, further refine the list 
of borrowers whose loans are poten-
tially subject to discharge under para-
graph (d) of this section by consulting 
with representatives of the closed 
school, the school’s licensing agency, 
accrediting agency, and other appro-
priate parties. Upon learning the new 
address of a borrower who would still 
be considered potentially eligible for a 
discharge, the guaranty agency shall, 
within 30 days after learning the bor-
rower’s new address, mail to the bor-
rower a discharge application that 
meets the requirements of paragraph 
(d)(6)(i)(E) of this section. 

(G) If the guaranty agency deter-
mines that a borrower identified in 
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paragraph (d)(6)(i)(E) or (F) of this sec-
tion has satisfied all of the conditions 
required for a discharge, the agency 
shall notify the borrower in writing of 
that determination within 30 days after 
making that determination. 

(H) If the guaranty agency deter-
mines that a borrower identified in 
paragraph (d)(6)(i)(E) or (F) of this sec-
tion does not qualify for a discharge, 
the agency shall notify the borrower in 
writing of that determination and the 
reasons for it within 30 days after the 
date the agency— 

(1) Made that determination based on 
information available to the guaranty 
agency; 

(2) Was notified by the Secretary 
that the school had not closed; 

(3) Was notified by the Secretary 
that the school had closed on a date 
that was more than 90 days after the 
borrower (or student) withdrew from 
the school; 

(4) Was notified by the Secretary 
that the borrower (or student) was in-
eligible for a closed school discharge 
for other reasons; or 

(5) Received the borrower’s com-
pleted application and sworn state-
ment. 

(I) If a borrower described in para-
graph (d)(6)(i)(E) or (F) of this section 
fails to submit the written request and 
sworn statement described in para-
graph (d)(3) of this section within 60 
days of being notified of that option, 
the guaranty agency shall resume col-
lection and shall be deemed to have ex-
ercised forbearance of payment of prin-
cipal and interest from the date it sus-
pended collection activity. The agency 
may capitalize, in accordance with 
§ 682.202(b), any interest accrued and 
not paid during that period. 

(J) A borrower’s request for discharge 
may not be denied solely on the basis 
of failing to meet any time limits set 
by the lender, guaranty agency, or the 
Secretary. 

(ii) Procedures applicable if a school 
closed on or after June 13, 1994. (A) A 
guaranty agency shall notify the Sec-
retary immediately whenever it be-
comes aware of reliable information in-
dicating a school may have closed. The 
designated guaranty agency in the 
state in which the school is located 
shall promptly investigate whether the 

school has closed and, within 30 days 
after receiving information indicating 
that the school may have closed, report 
the results of its investigation to the 
Secretary concerning the date of the 
school’s closure and whether a teach- 
out of the closed school’s program was 
made available to students. 

(B) If a guaranty agency determines 
that a school appears to have closed, it 
shall, within 30 days of making that de-
termination, notify all lenders partici-
pating in its program to suspend col-
lection efforts against individuals with 
respect to loans made for attendance at 
the closed school, if the student to 
whom (or on whose behalf) a loan was 
made, appears to have been enrolled at 
the school on the closing date, or with-
drew not more than 90 days prior to the 
date the school appears to have closed. 
Within 30 days after receiving con-
firmation of the date of a school’s clo-
sure from the Secretary, the agency 
shall— 

(1) Notify all lenders participating in 
its program to mail a discharge appli-
cation explaining the procedures and 
eligibility criteria for obtaining a dis-
charge and an explanation of the infor-
mation that must be included in the 
sworn statement (which may be com-
bined) to all borrowers who may be eli-
gible for a closed school discharge; and 

(2) Review the records of loans that it 
holds, identify the loans made to any 
borrower (or student) who appears to 
have been enrolled at the school on the 
school closure date or who withdrew 
not more than 90 days prior to the clo-
sure date, and mail a discharge appli-
cation and an explanation of the infor-
mation that must be included in the 
sworn statement (which may be com-
bined) to the borrower. The application 
shall inform the borrower of the proce-
dures and eligibility criteria for ob-
taining a discharge. 

(C) If a loan identified under para-
graph (d)(6)(ii)(B)(2) of this section is 
held by the guaranty agency as a de-
faulted loan and the borrower’s current 
address is known, the guaranty agency 
shall immediately suspend any efforts 
to collect from the borrower on any 
loan received for the program of study 
for which the loan was made (but may 
continue to receive borrower pay-
ments), and notify the borrower that 
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the agency will provide additional in-
formation about the procedures for re-
questing a discharge after the agency 
has received confirmation from the 
Secretary that the school had closed. 

(D) If a loan identified under para-
graph (d)(6)(ii)(B)(2) of this section is 
held by the guaranty agency as a de-
faulted loan and the borrower’s current 
address is unknown, the agency shall, 
within one year after identifying the 
borrower, attempt to locate the bor-
rower and further determine the bor-
rower’s potential eligibility for a dis-
charge under paragraph (d) of this sec-
tion by consulting with representatives 
of the closed school, the school’s li-
censing agency, accrediting agency, 
and other appropriate parties. Upon 
learning the new address of a borrower 
who would still be considered poten-
tially eligible for a discharge, the guar-
anty agency shall, within 30 days after 
learning the borrower’s new address, 
mail to the borrower a discharge appli-
cation that meets the requirements of 
paragraph (d)(6)(ii)(B) of this section. 

(E) If the guaranty agency deter-
mines that a borrower identified in 
paragraph (d)(6)(ii)(C) or (D) of this sec-
tion has satisfied all of the conditions 
required for a discharge, the agency 
shall notify the borrower in writing of 
that determination within 30 days after 
making that determination. 

(F) If the guaranty agency deter-
mines that a borrower identified in 
paragraph (d)(6)(ii)(C) or (D) of this sec-
tion does not qualify for a discharge, 
the agency shall notify the borrower in 
writing of that determination and the 
reasons for it within 30 days after the 
date the agency— 

(1) Made that determination based on 
information available to the guaranty 
agency; 

(2) Was notified by the Secretary 
that the school had not closed; 

(3) Was notified by the Secretary 
that the school had closed on a date 
that was more than 90 days after the 
borrower (or student) withdrew from 
the school; 

(4) Was notified by the Secretary 
that the borrower (or student) was in-
eligible for a closed school discharge 
for other reasons; or 

(5) Received the borrower’s com-
pleted application and sworn state-
ment. 

(G) Upon receipt of a closed school 
discharge claim filed by a lender, the 
agency shall review the borrower’s re-
quest and supporting sworn statement 
in light of information available from 
the records of the agency and from 
other sources, including other guar-
anty agencies, state authorities, and 
cognizant accrediting associations, and 
shall take the following actions— 

(1) If the agency determines that the 
borrower satisfies the requirements for 
discharge under paragraph (d) of this 
section, it shall pay the claim in ac-
cordance with § 682.402(h) not later than 
90 days after the agency received the 
claim; or 

(2) If the agency determines that the 
borrower does not qualify for a dis-
charge, the agency shall, not later than 
90 days after the agency received the 
claim, return the claim to the lender 
with an explanation of the reasons for 
its determination. 

(H) If a borrower fails to submit the 
written request and sworn statement 
described in paragraph (d)(3) of this 
section within 60 days of being notified 
of that option, the lender or guaranty 
agency shall resume collection and 
shall be deemed to have exercised for-
bearance of payment of principal and 
interest from the date it suspended col-
lection activity. The lender or guar-
anty agency may capitalize, in accord-
ance with § 682.202(b), any interest ac-
crued and not paid during that period. 

(I) A borrower’s request for discharge 
may not be denied solely on the basis 
of failing to meet any time limits set 
by the lender, guaranty agency, or the 
Secretary. 

(7) Lender responsibilities. (i) A lender 
shall comply with the requirements 
prescribed in paragraph (d) of this sec-
tion. In the absence of specific instruc-
tions from a guaranty agency or the 
Secretary, if a lender receives informa-
tion from a source it believes to be re-
liable indicating that an existing or 
former borrower may be eligible for a 
loan discharge under paragraph (d) of 
this section, the lender shall imme-
diately notify the guaranty agency, 
and suspend any efforts to collect from 
the borrower on any loan received for 
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the program of study for which the 
loan was made (but may continue to 
receive borrower payments). 

(ii) If the borrower fails to submit 
the written request and sworn state-
ment described in paragraph (d)(3) of 
this section within 60 days after being 
notified of that option, the lender shall 
resume collection and shall be deemed 
to have exercised forbearance of pay-
ment of principal and interest from the 
date the lender suspended collection 
activity. The lender may capitalize, in 
accordance with § 682.202(b), any inter-
est accrued and not paid during that 
period. 

(iii) The lender shall file a closed 
school claim with the guaranty agency 
in accordance with § 682.402(g) no later 
than 60 days after the lender receives 
the borrower’s written request and 
sworn statement described in para-
graph (d)(3) of this section. If a lender 
receives a payment made by or on be-
half of the borrower on the loan after 
the lender files a claim on the loan 
with the guaranty agency, the lender 
shall forward the payment to the guar-
anty agency within 30 days of its re-
ceipt. The lender shall assist the guar-
anty agency and the borrower in deter-
mining whether the borrower is eligible 
for discharge of the loan. 

(iv) Within 30 days after receiving re-
imbursement from the guaranty agen-
cy for a closed school claim, the lender 
shall notify the borrower that the loan 
obligation has been discharged, and re-
quest that all credit bureaus to which 
it previously reported the status of the 
loan delete all adverse credit history 
assigned to the loan. 

(v) Within 30 days after being notified 
by the guaranty agency that the bor-
rower’s request for a closed school dis-
charge has been denied, the lender 
shall resume collection and notify the 
borrower of the reasons for the denial. 
The lender shall be deemed to have ex-
ercised forbearance of payment of prin-
cipal and interest from the date the 
lender suspended collection activity, 
and may capitalize, in accordance with 
§ 682.202(b), any interest accrued and 
not paid during that period. 

(8) Discharge without an application. A 
borrower’s obligation to repay an 
FFEL Program loan may be discharged 

without an application from the bor-
rower if the— 

(i) Borrower received a discharge on a 
loan pursuant to 34 CFR 674.33(g) under 
the Federal Perkins Loan Program, or 
34 CFR 685.213 under the William D. 
Ford Federal Direct Loan Program; or 

(ii) The Secretary or the guaranty 
agency, with the Secretary’s permis-
sion, determines that the borrower 
qualifies for a discharge based on infor-
mation in the Secretary or guaranty 
agency’s possession. 

(e) False certification by a school of a 
student’s eligibility to borrow and unau-
thorized disbursements. 

(1) General. (i) The Secretary reim-
burses the holder of a loan received by 
a borrower on or after January 1, 1986, 
and discharges a current or former bor-
rower’s obligation with respect to the 
loan in accordance with the provisions 
of paragraph (e) of this section, if the 
borrower’s (or the student for whom a 
parent received a PLUS loan) eligi-
bility to receive the loan was falsely 
certified by an eligible school. On or 
after July 1, 2006, the Secretary reim-
burses the holder of a loan, and dis-
charges a borrower’s obligation with 
respect to the loan in accordance with 
the provisions of paragraph (e) of this 
section, if the borrower’s eligibility to 
receive the loan was falsely certified as 
a result of a crime of identity theft. 
For purposes of a false certification 
discharge, the term ‘‘borrower’’ in-
cludes all endorsers on a loan. A stu-
dent’s or other individual’s eligibility 
to borrow shall be considered to have 
been falsely certified by the school if 
the school— 

(A) Certified the student’s eligibility 
for a FFEL Program loan on the basis 
of ability to benefit from its training 
and the student did not meet the appli-
cable requirements described in 34 CFR 
part 668 and section 484(d) of the Act, 
as applicable and as described in para-
graph (e)(13) of this section; or 

(B) Signed the borrower’s name with-
out authorization by the borrower on 
the loan application or promissory 
note. 

(C) Certified the eligibility of an indi-
vidual for an FFEL Program loan as a 
result of the crime of identity theft 
committed against the individual, as 
that crime is defined in § 682.402(e)(14). 
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(ii) The Secretary discharges the ob-
ligation of a borrower with respect to a 
loan disbursement for which the 
school, without the borrower’s author-
ization, endorsed the borrower’s loan 
check or authorization for electronic 
funds transfer, unless the student for 
whom the loan was made received the 
proceeds of the loan either by actual 
delivery of the loan funds or by a credit 
in the amount of the contested dis-
bursement applied to charges owed to 
the school for that portion of the edu-
cational program completed by the stu-
dent. However, the Secretary does not 
reimburse the lender with respect to 
any amount disbursed by means of a 
check bearing an unauthorized en-
dorsement unless the school also exe-
cuted the application or promissory 
note for that loan for the named bor-
rower without that individual’s con-
sent. 

(iii) If a loan was made as a result of 
the crime of identity theft that was 
committed by an employee or agent of 
the lender, or if at the time the loan 
was made, an employee or agent of the 
lender knew of the identity theft of the 
individual named as the borrower— 

(A) The Secretary does not pay rein-
surance, and does not reimburse the 
holder, for any amount disbursed on 
the loan; and 

(B) Any amounts received by a holder 
as interest benefits and special allow-
ance payments with respect to the loan 
must be refunded to the Secretary, as 
provided in paragraphs (e)(8)(ii)(B)(4) 
and (e)(10)(ii)(D) of this section. 

(2) Relief available pursuant to dis-
charge. (i) Discharge under paragraph 
(e)(1)(i) of this section relieves the bor-
rower of an existing or past obligation 
to repay the loan certified by the 
school, and any charges imposed or 
costs incurred by the holder with re-
spect to the loan that the borrower is, 
or was, otherwise obligated to pay. 

(ii) A discharge of a loan under para-
graph (e) of this section qualifies the 
borrower for reimbursement of 
amounts paid voluntarily or through 
enforced collection on a loan obliga-
tion discharged under paragraph (e) of 
this section. 

(iii) A borrower who has defaulted on 
a loan discharged under paragraph (e) 
of this section is not regarded as in de-

fault on the loan after discharge, and is 
eligible to receive assistance under the 
Title IV, HEA programs. 

(iv) A discharge of a loan under para-
graph (e) of this section is reported by 
the loan holder to all credit reporting 
agencies to which the holder previously 
reported the status of the loan, so as to 
delete all adverse credit history as-
signed to the loan. 

(v) Discharge under paragraph 
(e)(1)(ii) of this section qualifies the 
borrower for relief only with respect to 
the amount of the disbursement dis-
charged. 

(3) Borrower qualification for discharge. 
Except as provided in paragraph (e)(14) 
of this section, to qualify for a dis-
charge of a loan under paragraph (e) of 
this section, the borrower must submit 
to the holder of the loan a written re-
quest and a sworn statement. The 
statement need not be notarized, but 
must be made by the borrower under 
penalty of perjury, and, in the state-
ment, the borrower must— 

(i) State whether the student has 
made a claim with respect to the 
school’s false certification with any 
third party, such as the holder of a per-
formance bond or a tuition recovery 
program, and if so, the amount of any 
payment received by the borrower (or 
student) or credited to the borrower’s 
loan obligation; 

(ii) In the case of a borrower request-
ing a discharge based on defective test-
ing of the student’s ability to benefit, 
state that the borrower (or the student 
for whom a parent received a PLUS 
loan)— 

(A) Received, on or after January 1, 
1986, the proceeds of any disbursement 
of a loan disbursed, in whole or in part, 
on or after January 1, 1986 to attend a 
school; and 

(B) Was admitted to that school on 
the basis of ability to benefit from its 
training and did not meet the applica-
ble requirements for admission on the 
basis of ability to benefit as described 
in paragraph (e)(13) of this section; 

(iii) In the case of a borrower re-
questing a discharge because the school 
signed the borrower’s name on the loan 
application or promissory note— 

(A) State that the signature on ei-
ther of those documents was not the 
signature of the borrower; and 
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(B) Provide five different specimens 
of his or her signature, two of which 
must be not earlier or later than one 
year before or after the date of the con-
tested signature; 

(iv) In the case of a borrower request-
ing a discharge because the school, 
without authorization of the borrower, 
endorsed the borrower’s name on the 
loan check or signed the authorization 
for electronic funds transfer or master 
check, the borrower shall— 

(A) Certify that he or she did not en-
dorse the loan check or sign the au-
thorization for electronic funds trans-
fer or master check, or authorize the 
school to do so; 

(B) Provide five different specimens 
of his or her signature, two of which 
must be not earlier or later than one 
year before or after the date of the con-
tested signature; and 

(C) State that the proceeds of the 
contested disbursement were not re-
ceived either through actual delivery 
of the loan funds or by a credit in the 
amount of the contested disbursement 
applied to charges owed to the school 
for that portion of the educational pro-
gram completed by the student; 

(v) In the case of an individual who is 
requesting a discharge of a loan be-
cause the individual’s eligibility was 
falsely certified as a result of a crime 
of identity theft committed against the 
individual— 

(A) Certify that the individual did 
not sign the promissory note, or that 
any other means of identification used 
to obtain the loan was used without 
the authorization of the individual 
claiming relief; 

(B) Certify that the individual did 
not receive or benefit from the pro-
ceeds of the loan with knowledge that 
the loan had been made without the 
authorization of the individual; 

(C) Provide a copy of a local, State, 
or Federal court verdict or judgment 
that conclusively determines that the 
individual who is named as the bor-
rower of the loan was the victim of a 
crime of identify theft; 

(D) If the judicial determination of 
the crime does not expressly state that 
the loan was obtained as a result of the 
crime, provide— 

(1) Authentic specimens of the signa-
ture of the individual, as provided in 

paragraph (e)(3)(iii)(B), or other means 
of identification of the individual, as 
applicable, corresponding to the means 
of identification falsely used to obtain 
the loan; and 

(2) A statement of facts that dem-
onstrate, to the satisfaction of the Sec-
retary, that eligibility for the loan in 
question was falsely certified as a re-
sult of the crime of identity theft com-
mitted against that individual. 

(vi) That the borrower agrees to pro-
vide upon request by the Secretary or 
the Secretary’s designee, other docu-
mentation reasonably available to the 
borrower, that demonstrates, to the 
satisfaction of the Secretary or the 
Secretary’s designee, that the student 
meets the qualifications in paragraph 
(e) of this section; and 

(vii) That the borrower agrees to co-
operate with the Secretary or the Sec-
retary’s designee in enforcement ac-
tions in accordance with paragraph 
(e)(4) of this section, and to transfer 
any right to recovery against a third 
party in accordance with paragraph 
(e)(5) of this section. 

(4) Cooperation by borrower in enforce-
ment actions. (i) In any judicial or ad-
ministrative proceeding brought by the 
Secretary or the Secretary’s designee 
to recover for amounts discharged 
under paragraph (e) of this section or 
to take other enforcement action with 
respect to the conduct on which those 
claims were based, a borrower who re-
quests or receives a discharge under 
paragraph (e) of this section must co-
operate with the Secretary or the Sec-
retary’s designee. At the request of the 
Secretary or the Secretary’s designee, 
and upon the Secretary’s or the Sec-
retary’s designee’s tendering to the 
borrower the fees and costs as are cus-
tomarily provided in litigation to re-
imburse witnesses, the borrower shall— 

(A) Provide testimony regarding any 
representation made by the borrower 
to support a request for discharge; and 

(B) Produce any documentation rea-
sonably available to the borrower with 
respect to those representations and 
any sworn statement required by the 
Secretary with respect to those rep-
resentations and documents. 

(ii) The Secretary revokes the dis-
charge, or denies the request for dis-
charge, of a borrower who— 
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(A) Fails to provide testimony, sworn 
statements, or documentation to sup-
port material representations made by 
the borrower to obtain the discharge; 
or 

(B) Provides testimony, a sworn 
statement, or documentation that does 
not support the material representa-
tions made by the borrower to obtain 
the discharge. 

(5) Transfer to the Secretary of bor-
rower’s right of recovery against third 
parties. (i) Upon discharge under para-
graph (e) of this section, the borrower 
is deemed to have assigned to and re-
linquished in favor of the Secretary 
any right to a loan refund (up to the 
amount discharged) that the borrower 
(or student) may have by contract or 
applicable law with respect to the loan 
or the enrollment agreement for the 
program for which the loan was re-
ceived, against the school, its prin-
cipals, affiliates and their successors, 
its sureties, and any private fund, in-
cluding the portion of a public fund 
that represents funds received from a 
private party. 

(ii) The provisions of paragraph (e) of 
this section apply notwithstanding any 
provision of state law that would oth-
erwise restrict transfer of such rights 
by the borrower (or student), limit or 
prevent a transferee from exercising 
those rights, or establish procedures or 
a scheme of distribution that would 
prejudice the Secretary’s ability to re-
cover on those rights. 

(iii) Nothing in this section shall be 
construed as limiting or foreclosing the 
borrower’s (or student’s) right to pur-
sue legal and equitable relief regarding 
disputes arising from matters other-
wise unrelated to the loan discharged. 

(6) Guaranty agency responsibilities— 
general. (i) A guaranty agency shall no-
tify the Secretary immediately when-
ever it becomes aware of reliable infor-
mation indicating that a school may 
have falsely certified a student’s eligi-
bility or caused an unauthorized dis-
bursement of loan proceeds, as de-
scribed in paragraph (e)(3) of this sec-
tion. The designated guaranty agency 
in the state in which the school is lo-
cated shall promptly investigate 
whether the school has falsely certified 
a student’s eligibility and, within 30 
days after receiving information indi-

cating that the school may have done 
so, report the results of its preliminary 
investigation to the Secretary. 

(ii) If the guaranty agency receives 
information it believes to be reliable 
indicating that a borrower whose loan 
is held by the agency may be eligible 
for a discharge under paragraph (e) of 
this section, the agency shall imme-
diately suspend any efforts to collect 
from the borrower on any loan received 
for the program of study for which the 
loan was made (but may continue to 
receive borrower payments), and in-
form the borrower of the procedures for 
requesting a discharge. 

(iii) If the borrower fails to submit 
the written request and sworn state-
ment described in paragraph (e)(3) of 
this section within 60 days of being no-
tified of that option, the guaranty 
agency shall resume collection and 
shall be deemed to have exercised for-
bearance of payment of principal and 
interest from the date it suspended col-
lection activity. The agency may cap-
italize, in accordance with § 682.202(b), 
any interest accrued and not paid dur-
ing that period. 

(iv) Upon receipt of a discharge claim 
filed by a lender or a request submitted 
by a borrower with respect to a loan 
held by the guaranty agency, the agen-
cy shall have up to 90 days to deter-
mine whether the discharge should be 
granted. The agency shall review the 
borrower’s request and supporting 
sworn statement in light of informa-
tion available from the records of the 
agency and from other sources, includ-
ing other guaranty agencies, state au-
thorities, and cognizant accrediting as-
sociations. 

(v) A borrower’s request for discharge 
and sworn statement may not be de-
nied solely on the basis of failing to 
meet any time limits set by the lender, 
the Secretary or the guaranty agency. 

(7) Guaranty agency responsibilities 
with respect to a claim filed by a lender 
based on the borrower’s assertion that he 
or she did not sign the loan application or 
the promissory note that he or she was a 
victim of the crime of identity theft, or 
that the school failed to test, or improp-
erly tested, the student’s ability to benefit. 
(i) The agency shall evaluate the bor-
rower’s request and consider relevant 
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information it possesses and informa-
tion available from other sources, and 
follow the procedures described in 
paragraph (e)(7) of this section. 

(ii) If the agency determines that the 
borrower satisfies the requirements for 
discharge under paragraph (e) of this 
section, it shall, not later than 30 days 
after the agency makes that deter-
mination, pay the claim in accordance 
with § 682.402(h) and— 

(A) Notify the borrower that his or 
her liability with respect to the 
amount of the loan has been dis-
charged, and that the lender has been 
informed of the actions required under 
paragraph (e)(7)(ii)(C) of this section; 

(B) Refund to the borrower all 
amounts paid by the borrower to the 
lender or the agency with respect to 
the discharged loan amount, including 
any late fees or collection charges im-
posed by the lender or agency related 
to the discharged loan amount; and 

(C) Notify the lender that the bor-
rower’s liability with respect to the 
amount of the loan has been dis-
charged, and that the lender must— 

(1) Immediately terminate any col-
lection efforts against the borrower 
with respect to the discharged loan 
amount and any charges imposed or 
costs incurred by the lender related to 
the discharged loan amount that the 
borrower is, or was, otherwise obli-
gated to pay; and 

(2) Within 30 days, report to all credit 
reporting agencies to which the lender 
previously reported the status of the 
loan, so as to delete all adverse credit 
history assigned to the loan; and 

(D) Within 30 days, demand payment 
in full from the perpetrator of the iden-
tity theft committed against the indi-
vidual, and if payment is not received, 
pursue collection action thereafter 
against the perpetrator. 

(iii) If the agency determines that 
the borrower does not qualify for a dis-
charge, it shall, within 30 days after 
making that determination— 

(A) Notify the lender that the bor-
rower’s liability on the loan is not dis-
charged and that, depending on the 
borrower’s decision under paragraph 
(e)(7)(iii)(B) of this section, the loan 
shall either be returned to the lender 
or paid as a default claim; and 

(B) Notify the borrower that the bor-
rower does not qualify for discharge, 
and state the reasons for that conclu-
sion. The agency shall advise the bor-
rower that he or she remains obligated 
to repay the loan and warn the bor-
rower of the consequences of default, 
and explain that the borrower will be 
considered to be in default on the loan 
unless the borrower submits a written 
statement to the agency within 30 days 
stating that the borrower— 

(1) Acknowledges the debt and, if 
payments are due, will begin or resume 
making those payments to the lender; 
or 

(2) Requests the Secretary to review 
the agency’s decision. 

(iv) Within 30 days after receiving the 
borrower’s written statement described 
in paragraph (e)(7)(iii)(B)(1) of this sec-
tion, the agency shall return the claim 
file to the lender and notify the lender 
to resume collection efforts if pay-
ments are due. 

(v) Within 30 days after receiving the 
borrower’s request for review by the 
Secretary, the agency shall forward the 
claim file to the Secretary for his re-
view and take the actions required 
under paragraph (e)(11) of this section. 

(vi) The agency shall pay a default 
claim to the lender within 30 days after 
the borrower fails to return either of 
the written statements described in 
paragraph (e)(7)(iii)(B) of this section. 

(8) Guaranty agency responsibilities 
with respect to a claim filed by a lender 
based only on the borrower’s assertion 
that he or she did not sign the loan check 
or the authorization for the release of 
loan funds via electronic funds transfer or 
master check. (i) The agency shall 
evaluate the borrower’s request and 
consider relevant information it pos-
sesses and information available from 
other sources, and follow the proce-
dures described in paragraph (e)(8) of 
this section. 

(ii) If the agency determines that a 
borrower who asserts that he or she did 
not endorse the loan check satisfies the 
requirements for discharge under para-
graph (e)(3)(iv) of this section, it shall, 
within 30 days after making that deter-
mination— 

(A) Notify the borrower that his or 
her liability with respect to the 
amount of the contested disbursement 
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of the loan has been discharged, and 
that the lender has been informed of 
the actions required under paragraph 
(e)(8)(ii)(B) of this section; 

(B) Notify the lender that the bor-
rower’s liability with respect to the 
amount of the contested disbursement 
of the loan has been discharged, and 
that the lender must— 

(1) Immediately terminate any col-
lection efforts against the borrower 
with respect to the discharged loan 
amount and any charges imposed or 
costs incurred by the lender related to 
the discharged loan amount that the 
borrower is, or was, otherwise obli-
gated to pay; 

(2) Within 30 days, report to all credit 
reporting agencies to which the lender 
previously reported the status of the 
loan, so as to delete all adverse credit 
history assigned to the loan; 

(3) Refund to the borrower, within 30 
days, all amounts paid by the borrower 
with respect to the loan disbursement 
that was discharged, including any 
charges imposed or costs incurred by 
the lender related to the discharged 
loan amount; and 

(4) Refund to the Secretary, within 30 
days, all interest benefits and special 
allowance payments received from the 
Secretary with respect to the loan dis-
bursement that was discharged; and 

(C) Transfer to the lender the bor-
rower’s written assignment of any 
rights the borrower may have against 
third parties with respect to a loan dis-
bursement that was discharged because 
the borrower did not sign the loan 
check. 

(iii) If the agency determines that a 
borrower who asserts that he or she did 
not sign the electronic funds transfer 
or master check authorization satisfies 
the requirements for discharge under 
paragraph (e)(3)(iv) of this section, it 
shall, within 30 days after making that 
determination, pay the claim in ac-
cordance with § 682.402(h) and— 

(A) Notify the borrower that his or 
her liability with respect to the 
amount of the contested disbursement 
of the loan has been discharged, and 
that the lender has been informed of 
the actions required under paragraph 
(e)(8)(iii)(C) of this section; 

(B) Refund to the borrower all 
amounts paid by the borrower to the 

lender or the agency with respect to 
the discharged loan amount, including 
any late fees or collection charges im-
posed by the lender or agency related 
to the discharged loan amount; and 

(C) Notify the lender that the bor-
rower’s liability with respect to the 
contested disbursement of the loan has 
been discharged, and that the lender 
must— 

(1) Immediately terminate any col-
lection efforts against the borrower 
with respect to the discharged loan 
amount and any charges imposed or 
costs incurred by the lender related to 
the discharged loan amount that the 
borrower is, or was, otherwise obli-
gated to pay; and 

(2) Within 30 days, report to all credit 
reporting agencies to which the lender 
previously reported the status of the 
loan, so as to delete all adverse credit 
history assigned to the loan. 

(iv) If the agency determines that the 
borrower does not qualify for a dis-
charge, it shall, within 30 days after 
making that determination— 

(A) Notify the lender that the bor-
rower’s liability on the loan is not dis-
charged and that, depending on the 
borrower’s decision under paragraph 
(e)(8)(iv)(B) of this section, the loan 
shall either be returned to the lender 
or paid as a default claim; and 

(B) Notify the borrower that the bor-
rower does not qualify for discharge, 
and state the reasons for that conclu-
sion. The agency shall advise the bor-
rower that he or she remains obligated 
to repay the loan and warn the bor-
rower of the consequences of default, 
and explain that the borrower will be 
considered to be in default on the loan 
unless the borrower submits a written 
statement to the agency within 30 days 
stating that the borrower— 

(1) Acknowledges the debt and, if 
payments are due, will begin or resume 
making those payments to the lender; 
or 

(2) Requests the Secretary to review 
the agency’s decision. 

(v) Within 30 days after receiving the 
borrower’s written statement described 
in paragraph (e)(8)(iv)(B)(1) of this sec-
tion, the agency shall return the claim 
file to the lender and notify the lender 
to resume collection efforts if pay-
ments are due. 
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(vi) Within 30 days after receiving the 
borrower’s request for review by the 
Secretary, the agency shall forward the 
claim file to the Secretary for his re-
view and take the actions required 
under paragraph (e)(11) of this section. 

(vii) The agency shall pay a default 
claim to the lender within 30 days after 
the borrower fails to return either of 
the written statements described in 
paragraph (e)(8)(iv)(B) of this section. 

(9) Guaranty agency responsibilities in 
the case of a loan held by the agency for 
which a discharge request is submitted by 
a borrower based on the borrower’s asser-
tion that he or she did not sign the loan 
application or the promissory note, that 
he or she was a victim of the crime of 
identity theft, or that the school failed to 
test, or improperly tested, the student’s 
ability to benefit. (i) The agency shall 
evaluate the borrower’s request and 
consider relevant information it pos-
sesses and information available from 
other sources, and follow the proce-
dures described in paragraph (e)(9) of 
this section. 

(ii) If the agency determines that the 
borrower satisfies the requirements for 
discharge under paragraph (e)(3) of this 
section, it shall immediately terminate 
any collection efforts against the bor-
rower with respect to the discharged 
loan amount and any charges imposed 
or costs incurred by the agency related 
to the discharged loan amount that the 
borrower is, or was otherwise obligated 
to pay and, not later than 30 days after 
the agency makes the determination 
that the borrower satisfies the require-
ments for discharge— 

(A) Notify the borrower that his or 
her liability with respect to the 
amount of the loan has been dis-
charged; 

(B) Report to all credit reporting 
agencies to which the agency pre-
viously reported the status of the loan, 
so as to delete all adverse credit his-
tory assigned to the loan; 

(C) Refund to the borrower all 
amounts paid by the borrower to the 
lender or the agency with respect to 
the discharged loan amount, including 
any late fees or collection charges im-
posed by the lender or agency related 
to the discharged loan amount; and 

(D) Within 30 days, demand payment 
in full from the perpetrator of the iden-

tity theft committed against the indi-
vidual, and if payment is not received, 
pursue collection action thereafter 
against the perpetrator. 

(iii) If the agency determines that 
the borrower does not qualify for a dis-
charge, it shall, within 30 days after 
making that determination, notify the 
borrower that the borrower’s liability 
with respect to the amount of the loan 
is not discharged, state the reasons for 
that conclusion, and if the borrower is 
not then making payments in accord-
ance with a repayment arrangement 
with the agency on the loan, advise the 
borrower of the consequences of contin-
ued failure to reach such an arrange-
ment, and that collection action will 
resume on the loan unless within 30 
days the borrower— 

(A) Acknowledges the debt and, if 
payments are due, reaches a satisfac-
tory arrangement to repay the loan or 
resumes making payments under such 
an arrangement to the agency; or 

(B) Requests the Secretary to review 
the agency’s decision. 

(iv) Within 30 days after receiving the 
borrower’s request for review by the 
Secretary, the agency shall forward the 
borrower’s discharge request and all 
relevant documentation to the Sec-
retary for his review and take the ac-
tions required under paragraph (e)(11) 
of this section. 

(v) The agency shall resume collec-
tion action if within 30 days of giving 
notice of its determination the bor-
rower fails to seek review by the Sec-
retary or agree to repay the loan. 

(10) Guaranty agency responsibilities in 
the case of a loan held by the agency for 
which a discharge request is submitted by 
a borrower based only on the borrower’s 
assertion that he or she did not sign the 
loan check or the authorization for the re-
lease of loan proceeds via electronic funds 
transfer or master check. (i) The agency 
shall evaluate the borrower’s request 
and consider relevant information it 
possesses and information available 
from other sources, and follow the pro-
cedures described in paragraph (e)(10) 
of this section. 

(ii) If the agency determines that a 
borrower who asserts that he or she did 
not endorse the loan check satisfies the 
requirements for discharge under para-
graph (e)(3)(iv) of this section, it shall 
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refund to the Secretary the amount of 
reinsurance payment received with re-
spect to the amount discharged on that 
loan less any repayments made by the 
lender under paragraph (e)(10)(ii)(D)(2) 
of this section, and within 30 days after 
making that determination— 

(A) Notify the borrower that his or 
her liability with respect to the 
amount of the contested disbursement 
of the loan has been discharged; 

(B) Report to all credit reporting 
agencies to which the agency pre-
viously reported the status of the loan, 
so as to delete all adverse credit his-
tory assigned to the loan; 

(C) Refund to the borrower all 
amounts paid by the borrower to the 
lender or the agency with respect to 
the discharged loan amount, including 
any late fees or collection charges im-
posed by the lender or agency related 
to the discharged loan amount; 

(D) Notify the lender to whom a 
claim payment was made that the lend-
er must refund to the Secretary, within 
30 days— 

(1) All interest benefits and special 
allowance payments received from the 
Secretary with respect to the loan dis-
bursement that was discharged; and 

(2) The amount of the borrower’s pay-
ments that were refunded to the bor-
rower by the guaranty agency under 
paragraph (e)(10)(ii)(C) of this section 
that represent borrower payments pre-
viously paid to the lender with respect 
to the loan disbursement that was dis-
charged; 

(E) Notify the lender to whom a 
claim payment was made that the lend-
er must, within 30 days, reimburse the 
agency for the amount of the loan that 
was discharged, minus the amount of 
borrower payments made to the lender 
that were refunded to the borrower by 
the guaranty agency under paragraph 
(e)(10)(ii)(C) of this section; and 

(F) Transfer to the lender the bor-
rower’s written assignment of any 
rights the borrower may have against 
third parties with respect to the loan 
disbursement that was discharged. 

(iii) In the case of a borrower who re-
quests a discharge because he or she 
did not sign the electronic funds trans-
fer or master check authorization, if 
the agency determines that the bor-
rower meets the conditions for dis-

charge, it shall immediately terminate 
any collection efforts against the bor-
rower with respect to the discharged 
loan amount and any charges imposed 
or costs incurred by the agency related 
to the discharged loan amount that the 
borrower is, or was, otherwise obli-
gated to pay, and within 30 days after 
making that determination— 

(A) Notify the borrower that his or 
her liability with respect to the 
amount of the contested disbursement 
of the loan has been discharged; 

(B) Refund to the borrower all 
amounts paid by the borrower to the 
lender or the agency with respect to 
the discharged loan amount, including 
any late fees or collection charges im-
posed by the lender or agency related 
to the discharged loan amount; and 

(C) Report to all credit reporting 
agencies to which the lender previously 
reported the status of the loan, so as to 
delete all adverse credit history as-
signed to the loan. 

(iv) The agency shall take the ac-
tions required under paragraphs (e)(9) 
(iii) through (v) if the agency deter-
mines that the borrower does not qual-
ify for a discharge. 

(11) Guaranty agency responsibilities if 
a borrower requests a review by the Sec-
retary. (i) Within 30 days after receiv-
ing the borrower’s request for review 
under paragraph (e)(7)(iii)(B)(2), 
(e)(8)(iv)(B)(2), (e)(9)(iii)(B), or 
(e)(10)(iv) of this section, the agency 
shall forward the borrower’s discharge 
request and all relevant documentation 
to the Secretary for his review. 

(ii) The Secretary notifies the agency 
and the borrower of a determination on 
review. If the Secretary determines 
that the borrower is not eligible for a 
discharge under paragraph (e) of this 
section, within 30 days after being so 
informed, the agency shall take the ac-
tions described in paragraphs (e)(8) (iv) 
through (vii) or (e)(9)(iii) through (v) of 
this section, as applicable. 

(iii) If the Secretary determines that 
the borrower meets the requirements 
for a discharge under paragraph (e) of 
this section, the agency shall, within 30 
days after being so informed, take the 
actions required under paragraph 
(e)(7)(ii), (e)(8)(ii), (e)(8)(iii), (e)(9)(ii), 
(e)(10)(ii), or (e)(10)(iii) of this section, 
as applicable. 
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(12) Lender Responsibilities. (i) If the 
lender is notified by a guaranty agency 
or the Secretary, or receives informa-
tion it believes to be reliable from an-
other source indicating that a current 
or former borrower may be eligible for 
a discharge under paragraph (e) of this 
section, the lender shall immediately 
suspend any efforts to collect from the 
borrower on any loan received for the 
program of study for which the loan 
was made (but may continue to receive 
borrower payments) and, within 30 
days of receiving the information or 
notification, inform the borrower of 
the procedures for requesting a dis-
charge. 

(ii) If the borrower fails to submit 
the written request and sworn state-
ment described in paragraph (e)(3) of 
this section within 60 days of being no-
tified of that option, the lender shall 
resume collection and shall be deemed 
to have exercised forbearance of pay-
ment of principal and interest from the 
date the lender suspended collection 
activity. The lender may capitalize, in 
accordance with § 682.202(b), any inter-
est accrued and not paid during that 
period. 

(iii) The lender shall file a claim with 
the guaranty agency in accordance 
with § 682.402(g) no later than 60 days 
after the lender receives the borrower’s 
written request and sworn statement 
described in paragraph (e)(3) of this 
section. If a lender receives a payment 
made by or on behalf of the borrower 
on the loan after the lender files a 
claim on the loan with the guaranty 
agency, the lender shall forward the 
payment to the guaranty agency with-
in 30 days of its receipt. The lender 
shall assist the guaranty agency and 
the borrower in determining whether 
the borrower is eligible for discharge of 
the loan. 

(iv) The lender shall comply with all 
instructions received from the Sec-
retary or a guaranty agency with re-
spect to loan discharges under para-
graph (e) of this section. 

(v) The lender shall review a claim 
that the borrower did not endorse and 
did not receive the proceeds of a loan 
check. The lender shall take the ac-
tions required under paragraphs 
(e)(8)(ii)(A) and (B) of this section if it 
determines that the borrower did not 

endorse the loan check, unless the 
lender secures persuasive evidence that 
the proceeds of the loan were received 
by the borrower or the student for 
whom the loan was made, as provided 
in paragraph (e)(1)(ii). If the lender de-
termines that the loan check was prop-
erly endorsed or the proceeds were re-
ceived by the borrower or student, the 
lender may consider the borrower’s ob-
jection to repayment as a statement of 
intention not to repay the loan, and 
may file a claim with the guaranty 
agency for reimbursement on that 
ground, but shall not report the loan to 
credit bureaus as in default until the 
guaranty agency, or, as applicable, the 
Secretary, reviews the claim for relief. 
By filing such a claim, the lender shall 
be deemed to have agreed to the fol-
lowing— 

(A) If the guarantor or the Secretary 
determines that the borrower endorsed 
the loan check or the proceeds of the 
loan were received by the borrower or 
the student, any failure to satisfy due 
diligence requirements by the lender 
prior to the filing of the claim that 
would have resulted in the loss of rein-
surance on the loan in the event of de-
fault will be waived by the Secretary; 
and 

(B) If the guarantor or the Secretary 
determines that the borrower did not 
endorse the loan check and that the 
proceeds of the loan were not received 
by the borrower or the student, the 
lender will comply with the require-
ments specified in paragraph 
(e)(8)(ii)(B) of this section. 

(vi) Within 30 days after being noti-
fied by the guaranty agency that the 
borrower’s request for a discharge has 
been denied, the lender shall notify the 
borrower of the reasons for the denial 
and, if payments are due, resume col-
lection against the borrower. The lend-
er shall be deemed to have exercised 
forbearance of payment of principal 
and interest from the date the lender 
suspended collection activity, and may 
capitalize, in accordance with 
§ 682.202(b), any interest accrued and 
not paid during that period. 

(13) Requirements for certifying a bor-
rower’s eligibility for a loan. (i) For peri-
ods of enrollment beginning between 
July 1, 1987 and June 30, 1991, a student 
who had a general education diploma 
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or received one before the scheduled 
completion of the program of instruc-
tion is deemed to have the ability to 
benefit from the training offered by the 
school. 

(ii) A student not described in para-
graph (e)(13)(i) of this section is consid-
ered to have the ability to benefit from 
training offered by the school if the 
student— 

(A) For periods of enrollment begin-
ning prior to July 1, 1987, was deter-
mined to have the ability to benefit 
from the school’s training in accord-
ance with the requirements of 34 CFR 
668.6, as in existence at the time the 
determination was made; 

(B) For periods of enrollment begin-
ning between July 1, 1987 and June 30, 
1996, achieved a passing grade on a 
test— 

(1) Approved by the Secretary, for pe-
riods of enrollment beginning on or 
after July 1, 1991, or by the accrediting 
agency for other periods; and 

(2) Administered substantially in ac-
cordance with the requirements for use 
of the test; 

(C) Successfully completed a program 
of developmental or remedial edu-
cation provided by the school; or 

(D) For periods of enrollment begin-
ning on or after July 1, 1996 through 
June 30, 2000— 

(1) Obtained, within 12 months before 
the date the student initially receives 
title IV, HEA program assistance, a 
passing score specified by the Sec-
retary on an independently adminis-
tered test in accordance with subpart J 
of 34 CFR part 668; or 

(2) Enrolled in an eligible institution 
that participates in a State process ap-
proved by the Secretary under subpart 
J of 34 CFR part 668. 

(E) For periods of enrollment begin-
ning on or after July 1, 2000— 

(1) Met either of the conditions de-
scribed in paragraph (e)(13)(ii)(D) of 
this section; or 

(2) Was home schooled and met the 
requirements of 34 CFR 668.32(e)(4). 

(iii) Notwithstanding paragraphs 
(e)(13)(i) and (ii) of this section, a stu-
dent did not have the ability to benefit 
from training offered by the school if— 

(A) The school certified the eligi-
bility of the student for a FFEL Pro-
gram loan; and 

(B) At the time of certification, the 
student would not meet the require-
ments for employment (in the stu-
dent’s State of residence) in the occu-
pation for which the training program 
supported by the loan was intended be-
cause of a physical or mental condi-
tion, age, or criminal record or other 
reason accepted by the Secretary. 

(iv) Notwithstanding paragraphs 
(e)(13)(i) and (ii) of this section, a stu-
dent has the ability to benefit from the 
training offered by the school if the 
student received a high school diploma 
or its recognized equivalent prior to 
enrollment at the school. 

(14) Identity theft. (i) The unauthor-
ized use of the identifying information 
of another individual that is punish-
able under 18 U.S.C. 1028, 1029, or 1030, 
or substantially comparable State or 
local law. 

(ii) Identifying information includes, 
but is not limited to— 

(A) Name, Social Security number, 
date of birth, official State or govern-
ment issued driver’s license or identi-
fication number, alien registration 
number, government passport number, 
and employer or taxpayer identifica-
tion number; 

(B) Unique biometric data, such as 
fingerprints, voiceprint, retina or iris 
image, or unique physical representa-
tion; 

(C) Unique electronic identification 
number, address, or routing code; or 

(D) Telecommunication identifying 
information or access device (as de-
fined in 18 U.S.C. 1029(e)). 

(15) Discharge without an application. 
A borrower’s obligation to repay all or 
a portion of an FFEL Program loan 
may be discharged without an applica-
tion from the borrower if the Sec-
retary, or the guaranty agency with 
the Secretary’s permission, determines 
that the borrower qualifies for a dis-
charge based on information in the 
Secretary or guaranty agency’s posses-
sion. 

(f) Bankruptcy—(1) General. If a bor-
rower files a petition for relief under 
the Bankruptcy Code, the Secretary re-
imburses the holder of the loan for un-
paid principal and interest on the loan 
in accordance with paragraphs (h) 
through (k) of this section. 
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(2) Suspension of collection activity. (i) 
If the lender is notified that a borrower 
has filed a petition for relief in bank-
ruptcy, the lender must immediately 
suspend any collection efforts outside 
the bankruptcy proceeding against the 
borrower and— 

(A) Must suspend any collection ef-
forts against any co-maker or endorser 
if the borrower has filed for relief 
under Chapters 12 or 13 of the Bank-
ruptcy Code; or 

(B) May suspend any collection ef-
forts against any co-maker or endorser 
if the borrower has filed for relief 
under Chapters 7 or 11 of the Bank-
ruptcy Code. 

(ii) If the lender is notified that a co- 
maker or endorser has filed a petition 
for relief in bankruptcy, the lender 
must immediately suspend any collec-
tion efforts outside the bankruptcy 
proceeding against the co-maker or en-
dorser and— 

(A) Must suspend collection efforts 
against the borrower and any other 
parties to the note if the co-maker or 
endorser has filed for relief under Chap-
ters 12 or 13 of the Bankruptcy Code; or 

(B) May suspend any collection ef-
forts against the borrower and any 
other parties to the note if the co- 
maker or endorser has filed for relief 
under Chapters 7 or 11 of the Bank-
ruptcy Code. 

(3) Determination of filing. The lender 
must determine that a borrower has 
filed a petition for relief in bankruptcy 
on the basis of receiving a notice of the 
first meeting of creditors or other 
proof of filing provided by the debtor’s 
attorney or the bankruptcy court. 

(4) Proof of claim. (i) Except as pro-
vided in paragraph (f)(4)(ii) of this sec-
tion, the holder of the loan shall file a 
proof of claim with the bankruptcy 
court within— 

(A) 30 days after the holder receives a 
notice of first meeting of creditors un-
less, in the case of a proceeding under 
chapter 7, the notice states that the 
borrower has no assets; or 

(B) 30 days after the holder receives a 
notice from the court stating that a 
chapter 7 no-asset case has been con-
verted to an asset case. 

(ii) A guaranty agency that is a state 
guaranty agency, and on that basis 
may assert immunity from suit in 

bankruptcy court, and that does not 
assign any loans affected by a bank-
ruptcy filing to another guaranty agen-
cy— 

(A) Is not required to file a proof of 
claim on a loan already held by the 
guaranty agency; and 

(B) May direct lenders not to file 
proofs of claim on loans guaranteed by 
that agency. 

(5) Filing of bankruptcy claim with the 
guaranty agency. (i) The lender shall 
file a bankruptcy claim on the loan 
with the guaranty agency in accord-
ance with paragraph (g) of this section, 
if— 

(A) The borrower has filed a petition 
for relief under chapters 12 or 13 of the 
Bankruptcy Code; or 

(B) The borrower has filed a petition 
for relief under chapters 7 or 11 of the 
Bankruptcy Code before October 8, 1998 
and the loan has been in repayment for 
more than seven years (exclusive of 
any applicable suspension of the repay-
ment period) from the due date of the 
first payment until the date of the fil-
ing of the petition for relief; or 

(C) The borrower has begun an action 
to have the loan obligation determined 
to be dischargeable on grounds of 
undue hardship. 

(ii) In cases not described in para-
graph (f)(5)(i) of this section, the lender 
shall continue to hold the loan not-
withstanding the bankruptcy pro-
ceeding. Once the bankruptcy pro-
ceeding is completed or dismissed, the 
lender shall treat the loan as if the 
lender had exercised forbearance as to 
repayment of principal and interest ac-
crued from the date of the borrower’s 
filing of the bankruptcy petition until 
the date the lender is notified that the 
bankruptcy proceeding is completed or 
dismissed. 

(g) Claim procedures for a loan held by 
a lender—(1) Documentation. A lender 
shall provide the guaranty agency with 
the following documentation when fil-
ing a death, disability, closed school, 
false certification, or bankruptcy 
claim: 

(i) The original or a true and exact 
copy of the promissory note. 

(ii) The loan application, if a sepa-
rate loan application was provided to 
the lender. 

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00742 Fmt 8010 Sfmt 8010 Y:\SGML\211134.XXX 211134



733 

Off. of Postsecondary Educ., Education § 682.402 

(iii) In the case of a death claim, an 
original or certified death certificate, 
or other documentation supporting the 
discharge request that formed the basis 
for the determination of death. 

(iv) In the case of a disability claim, 
a copy of the certification of disability 
described in paragraph (c)(2) of this 
section. 

(v) In the case of a bankruptcy 
claim— 

(A) Evidence that a bankruptcy peti-
tion has been filed, all pertinent docu-
ments sent to or received from the 
bankruptcy court by the lender, and an 
assignment to the guaranty agency of 
any proof of claim filed by the lender 
regarding the loan; and 

(B) A statement of any facts of which 
the lender is aware that may form the 
basis for an objection or exception to 
the discharge of the borrower’s loan ob-
ligation in bankruptcy and all docu-
ments supporting those facts. 

(vi) In the case of a closed school 
claim, the documentation described in 
paragraph (d)(3) of this section, or any 
other documentation as the Secretary 
may require; 

(vii) In the case of a false certifi-
cation claim, the documentation de-
scribed in paragraph (e)(3) of this sec-
tion. 

(2) Filing deadlines. A lender shall file 
a death, disability, closed school, false 
certification, or bankruptcy claim 
within the following periods: 

(i) Within 60 days of the date on 
which the lender determines that a 
borrower (or the student on whose be-
half a parent obtained a PLUS loan) 
has died, or the lender determines that 
the borrower is totally and perma-
nently disabled. 

(ii) In the case of a closed school 
claim, the lender shall file a claim with 
the guaranty agency no later than 60 
days after the borrower submits to the 
lender the written request and sworn 
statement described in paragraph (d)(3) 
of this section or after the lender is no-
tified by the Secretary or the Sec-
retary’s designee or by the guaranty 
agency to do so. 

(iii) In the case of a false certifi-
cation claim, the lender shall file a 
claim with the guaranty agency no 
later than 60 days after the borrower 
submits to the lender the written re-

quest and sworn statement described in 
paragraph (e)(3) of this section or after 
the lender is notified by the Secretary 
or the Secretary’s designee or by the 
guaranty agency to do so. 

(iv) A lender shall file a bankruptcy 
claim with the guaranty agency by the 
earlier of— 

(A) 30 days after the date on which 
the lender receives notice of the first 
meeting of creditors or other informa-
tion described in paragraph (f)(3) of 
this section; or 

(B) 15 days after the lender is served 
with a complaint or motion to have the 
loan determined to be dischargeable on 
grounds of undue hardship, or, if the 
lender secures an extension of time 
within which an answer may be filed, 
25 days before the expiration of that 
extended period, whichever is later. 

(h) Payment of death, disability, closed 
school, false certification, and bankruptcy 
claims by the guaranty agency—(1) Gen-
eral. (i) The guaranty agency shall re-
view a death, disability, bankruptcy, 
closed school, or false certification 
claim promptly and shall pay the lend-
er on an approved claim the amount of 
loss in accordance with paragraphs 
(h)(2) and (h)(3) of this section— 

(A) Not later than 45 days after the 
claim was filed by the lender for death 
and bankruptcy claims; and 

(B) Not later than 90 days after the 
claim was filed by the lender for dis-
ability, closed school, or false certifi-
cation claims. 

(ii) In the case of a bankruptcy 
claim, the guaranty agency shall, upon 
receipt of the claim from the lender, 
immediately take those actions re-
quired under paragraph (i) of this sec-
tion to oppose the discharge of the loan 
by the bankruptcy court. 

(iii) In the case of a closed school 
claim or a false certification claim 
based on the determination that the 
borrower did not sign the loan applica-
tion, the promissory note, or the au-
thorization for the electronic transfer 
of loan funds, or that the school failed 
to test, or improperly tested, the stu-
dent’s ability to benefit, the guaranty 
agency shall document its determina-
tion that the borrower is eligible for 
discharge under paragraphs (d) or (e) of 
this section and pay the borrower or 
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the holder the amount determined 
under paragraph (h)(2) of this section. 

(iv) In reviewing a claim under this 
section, the issue of confirmation of 
subsequent loans under an MPN will 
not be reviewed and a claim will not be 
denied based on the absence of any evi-
dence relating to confirmation in a 
particular loan file. However, if a court 
rules that a loan is unenforceable sole-
ly because of the lack of evidence of 
the confirmation process or processes, 
insurance benefits must be repaid. 

(2)(i) The amount of loss payable— 
(A) On a death or disability claim is 

equal to the sum of the remaining prin-
cipal balance and interest accrued on 
the loan, collection costs incurred by 
the lender and applied to the bor-
rower’s account within 30 days of the 
date those costs were actually in-
curred, and unpaid interest up to the 
date the lender should have filed the 
claim. 

(B) On a bankruptcy claim is equal to 
the unpaid balance of principal and in-
terest determined in accordance with 
paragraph (h)(3) of this section. 

(ii) The amount of loss payable to a 
lender on a closed school claim or on a 
false certification claim is equal to the 
sum of the remaining principal balance 
and interest accrued on the loan, col-
lection costs incurred by the lender 
and applied to the borrower’s account 
within 30 days of the date those costs 
were actually incurred, and unpaid in-
terest determined in accordance with 
paragraph (h)(3) of this section. 

(iii) In the case of a closed school or 
false certification claim filed by a lend-
er on an outstanding loan owed by the 
borrower, on the same date that the 
agency pays a claim to the lender, the 
agency shall pay the borrower an 
amount equal to the amount paid on 
the loan by or on behalf of the bor-
rower, less any school tuition refunds 
or payments received by the holder or 
the borrower from a tuition recovery 
fund, performance bond, or other third- 
party source. 

(iv) In the case of a claim filed by a 
lender based on a request received from 
a borrower whose loan had been repaid 
in full by, or on behalf of the borrower 
to the lender, on the same date that 
the agency notifies the lender that the 
borrower is eligible for a closed school 

or false certification discharge, the 
agency shall pay the borrower an 
amount equal to the amount paid on 
the loan by or on behalf of the bor-
rower, less any school tuition refunds 
or payments received by the holder or 
the borrower from a tuition recovery 
fund, performance bond, or other third- 
party source. 

(v) In the case of a loan that has been 
included in a Consolidation Loan, the 
agency shall pay to the holder of the 
borrower’s Consolidation Loan, an 
amount equal to— 

(A) The amount paid on the loan by 
or on behalf of the borrower at the 
time the loan was paid through con-
solidation; 

(B) The amount paid by the consoli-
dating lender to the holder of the loan 
when it was repaid through consolida-
tion; minus 

(C) Any school tuition refunds or 
payments received by the holder or the 
borrower from a tuition recovery fund, 
performance bond, or other third-party 
source if those refunds or payments 
were— 

(1) Received by the borrower or re-
ceived by the holder and applied to the 
borrower’s loan balance before the date 
the loan was repaid through consolida-
tion; or 

(2) Received by the borrower or re-
ceived by the Consolidation Loan hold-
er on or after the date the consoli-
dating lender made a payment to the 
former holder to discharge the bor-
rower’s obligation to that former hold-
er. 

(3) Payment of interest. If the guar-
antee covers unpaid interest, the 
amount payable on an approved claim 
includes the unpaid interest that ac-
crues during the following periods: 

(i) During the period before the claim 
is filed, not to exceed the period pro-
vided for in paragraph (g)(2) of this sec-
tion for filing the claim. 

(ii) During a period not to exceed 30 
days following the receipt date by the 
lender of a claim returned by the guar-
anty agency for additional documenta-
tion necessary for the claim to be ap-
proved by the guaranty agency. 

(iii) During the period required by 
the guaranty agency to approve the 
claim and to authorize payment or to 
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return the claim to the lender for addi-
tional documentation not to exceed— 

(A) 45 days for death or bankruptcy 
claims; or 

(B) 90 days for disability, closed 
school, or false certification claims. 

(i) Guaranty agency participation in 
bankruptcy proceedings—(1) Undue hard-
ship claims. (i) In response to a petition 
filed prior to October 8, 1998 with re-
gard to any bankruptcy proceeding by 
the borrower for discharge under 11 
U.S.C. 523(a)(8) on the grounds of undue 
hardship, the guaranty agency must, 
on the basis of reasonably available in-
formation, determine whether the first 
payment on the loan was due more 
than 7 years (exclusive of any applica-
ble suspension of the repayment pe-
riod) before the filing of that petition 
and, if so, process the claim. 

(ii) In all other cases, the guaranty 
agency must determine whether repay-
ment under either the current repay-
ment schedule or any adjusted schedule 
authorized under this part would im-
pose an undue hardship on the bor-
rower and his or her dependents. 

(iii) If the guaranty agency deter-
mines that repayment would not con-
stitute an undue hardship, the guar-
anty agency must then determine 
whether the expected costs of opposing 
the discharge petition would exceed 
one-third of the total amount owed on 
the loan, including principal, interest, 
late charges, and collection costs. If 
the guaranty agency has determined 
that the expected costs of opposing the 
discharge petition will exceed one- 
third of the total amount of the loan, 
it may, but is not required to, engage 
in the activities described in paragraph 
(i)(1)(iv) of this section. 

(iv) The guaranty agency must use 
diligence and may assert any defense 
consistent with its status under appli-
cable law to avoid discharge of the 
loan. Unless discharge would be more 
effectively opposed by not taking the 
following actions, the agency must— 

(A) Oppose the borrower’s petition 
for a determination of 
dischargeability; and 

(B) If the borrower is in default on 
the loan, seek a judgment for the 
amount owed on the loan. 

(v) In opposing a petition for a deter-
mination of dischargeability on the 

grounds of undue hardship, a guaranty 
agency may agree to discharge of a 
portion of the amount owed on a loan if 
it reasonably determines that the 
agreement is necessary in order to ob-
tain a judgment on the remainder of 
the loan. 

(2) Response by a guaranty agency to 
plans proposed under Chapters 11, 12, and 
13. The guaranty agency shall take the 
following actions when a petition for 
relief in bankruptcy under Chapters 11, 
12, or 13 is filed: 

(i) The agency is not required to re-
spond to a proposed plan that— 

(A) Provides for repayment of the full 
outstanding balance of the loan; 

(B) Makes no provision with regard 
to the loan or to general unsecured 
claims. 

(ii) In any other case, the agency 
shall determine, based on a review of 
its own records and documents filed by 
the debtor in the bankruptcy pro-
ceeding— 

(A) What part of the loan obligation 
will be discharged under the plan as 
proposed; 

(B) Whether the plan itself or the 
classification of the loan under the 
plan meets the requirements of 11 
U.S.C. 1129, 1225, or 1325, as applicable; 
and 

(C) Whether grounds exist under 11 
U.S.C. 1112, 1208, or 1307, as applicable, 
to move for conversion or dismissal of 
the case. 

(iii) If the agency determines that 
grounds exist to challenge the proposed 
plan, the agency shall, as appropriate, 
object to the plan or move to dismiss 
the case, if— 

(A) The costs of litigation of these 
actions are not reasonably expected to 
exceed one-third of the amount of the 
loan to be discharged under the plan; 
and 

(B) With respect to an objection 
under 11 U.S.C. 1325, the additional 
amount that may be recovered under 
the plan if an objection is successful 
can reasonably be expected to equal or 
exceed the cost of litigating the objec-
tion. 

(iv) The agency shall monitor the 
debtor’s performance under a con-
firmed plan. If the debtor fails to make 
payments required under the plan or 
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seeks but does not demonstrate entitle-
ment to discharge under 11 U.S.C. 
1328(b), the agency shall oppose any re-
quested discharge or move to dismiss 
the case if the costs of litigation to-
gether with the costs incurred for ob-
jections to the plan are not reasonably 
expected to exceed one-third of the 
amount of the loan to be discharged 
under the plan. 

(j) Mandatory purchase by a lender of a 
loan subject to a bankruptcy claim. (1) 
The lender shall repurchase from the 
guaranty agency a loan held by the 
agency pursuant to a bankruptcy claim 
paid to that lender, unless the guar-
anty agency sells the loan to another 
lender, promptly after the earliest of 
the following events: 

(i) The entry of an order denying or 
revoking discharge or dismissing a pro-
ceeding under any chapter. 

(ii) A ruling in a proceeding under 
chapter 7 or 11 that the loan is not dis-
chargeable under 11 U.S.C. 523(a)(8) or 
other applicable law. 

(iii) The entry of an order granting 
discharge under chapter 12 or 13, or 
confirming a plan of arrangement 
under chapter 11, unless the court de-
termined that the loan is dischargeable 
under 11 U.S.C. 523(a)(8) on grounds of 
undue hardship. 

(2) The lender may capitalize all out-
standing interest accrued on a loan 
purchased under paragraph (j) of this 
section to cover any periods of delin-
quency prior to the bankruptcy action 
through the date the lender purchases 
the loan and receives the supporting 
loan documentation from the guaranty 
agency. 

(k) Claims for reimbursement from the 
Secretary on loans held by guarantee 
agencies. (1)(i) The Secretary reim-
burses the guaranty agency for its 
losses on bankruptcy claims paid to 
lenders after— 

(A) A determination by the court 
that the loan is dischargeable under 11 
U.S.C. 523(a)(8) with respect to a pro-
ceeding initiated under chapter 7 or 
chapter 11; or 

(B) With respect to any other loan, 
after the agency pays the claim to the 
lender. 

(ii) The guaranty agency shall refund 
to the Secretary the full amount of re-
imbursement received from the Sec-

retary on a loan that a lender repur-
chases under this section. 

(2) The Secretary pays a death, dis-
ability, bankruptcy, closed school, or 
false certification claim in an amount 
determined under § 682.402(k)(5) on a 
loan held by a guaranty agency after 
the agency has paid a default claim to 
the lender thereon and received pay-
ment under its reinsurance agreement. 
The Secretary reimburses the guaranty 
agency only if— 

(i) The guaranty agency determines 
that the borrower (or the student for 
whom a parent obtained a PLUS loan 
or each of the co-makers of a PLUS 
loan) has died, or the borrower (or each 
of the co-makers of a PLUS loan) has 
become totally and permanently dis-
abled since applying for the loan, or 
has filed for relief in bankruptcy, in ac-
cordance with the procedures in para-
graphs (b), (c), or (f) of this section, or 
the student was unable to complete an 
educational program because the 
school closed, or the borrower’s eligi-
bility to borrow (or the student’s eligi-
bility in the case of a PLUS loan) was 
falsely certified by an eligible school. 
For purposes of this paragraph, ref-
erences to the ‘‘lender’’ and ‘‘guaranty 
agency’’ in paragraphs (b) through (f) 
of this section mean the guaranty 
agency and the Secretary respectively; 

(ii) In the case of a Stafford, SLS, or 
PLUS loan, the guaranty agency deter-
mines that the borrower (or the stu-
dent for whom a parent obtained a 
PLUS loan, or each of the co-makers of 
a PLUS loan) has died, or the borrower 
(or each of the co-makers of a PLUS 
loan) has become totally and perma-
nently disabled since applying for the 
loan, or has filed the petition for relief 
in bankruptcy within 10 years of the 
date the borrower entered repayment, 
exclusive of periods of deferment or pe-
riods of forbearance granted by the 
lender that extended the 10-year max-
imum repayment period, or the bor-
rower (or the student for whom a par-
ent received a PLUS loan) was unable 
to complete an educational program 
because the school closed, or the bor-
rower’s eligibility to borrow (or the 
student’s eligibility in the case of a 
PLUS loan) was falsely certified by an 
eligible school; 
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(iii) In the case of a Consolidation 
loan, the borrower (or one of the co- 
makers) has died, is determined to be 
totally and permanently disabled under 
§ 682.402(c), or has filed the petition for 
relief in bankruptcy within the max-
imum repayment period described in 
§ 682.209(h)(2), exclusive of periods of 
deferment or periods of forbearance 
granted by the lender that extended 
the maximum repayment period; 

(iv) The guaranty agency has not 
written off the loan in accordance with 
the procedures established by the agen-
cy under § 682.410(b)(6)(x), except for 
closed school and false certification 
discharges; and 

(v) The guaranty agency has exer-
cised due diligence in the collection of 
the loan in accordance with the proce-
dures established by the agency under 
§ 682.410(b)(6)(x), until the borrower (or 
the student for whom a parent ob-
tained a PLUS loan, or each of the co- 
makers of a PLUS loan) has died, or 
the borrower (or each of the co-makers 
of a PLUS loan) has become totally 
and permanently disabled or filed a 
Chapter 12 or Chapter 13 petition, or 
had the loan discharged in bankruptcy, 
or for closed school and false certifi-
cation claims, the guaranty agency re-
ceives a request for discharge from the 
borrower or another party. 

(3) [Reserved] 
(4) Within 30 days of receiving reim-

bursement for a closed school or false 
certification claim, the guaranty agen-
cy shall pay— 

(i) The borrower an amount equal to 
the amount paid on the loan by or on 
behalf of the borrower, less any school 
tuition refunds or payments received 
by the holder, guaranty agency, or the 
borrower from a tuition recovery fund, 
performance bond, or other third-party 
source; or 

(ii) The amount determined under 
paragraph (h)(2)(iv) of this section to 
the holder of the borrower’s Consolida-
tion Loan. 

(5) The Secretary pays the guaranty 
agency a percentage of the outstanding 
principal and interest that is equal to 
the complement of the reinsurance per-
centage paid on the loan. This interest 
includes interest that accrues during— 

(i) For death or bankruptcy claims, 
the shorter of 60 days or the period 

from the date the guaranty agency de-
termines that the borrower (or the stu-
dent for whom a parent obtained a 
PLUS loan, or each of the co-makers of 
a PLUS loan) died, or filed a petition 
for relief in bankruptcy until the Sec-
retary authorizes payment; 

(ii) For disability claims, the shorter 
of 60 days or the period from the date 
the guaranty agency makes a prelimi-
nary determination that the borrower 
became totally and permanently dis-
abled until the Secretary authorizes 
payment; or 

(iii) For closed school or false certifi-
cation claims, the period from the date 
on which the guaranty agency received 
payment from the Secretary on a de-
fault claim to the date on which the 
Secretary authorizes payment of the 
closed school or false certification 
claim. 

(l) Unpaid refund discharge—(1) Un-
paid refunds in closed school situations. 
In the case of a school that has closed, 
the Secretary reimburses the guar-
antor of a loan and discharges a former 
or current borrower’s (and any endors-
er’s) obligation to repay that portion of 
an FFEL Program loan (disbursed, in 
whole or in part on or after January 1, 
1986) equal to the refund that should 
have been made by the school under ap-
plicable Federal law and regulations, 
including this section. Any accrued in-
terest and other charges (late charges, 
collection costs, origination fees, and 
insurance premiums) associated with 
the unpaid refund are also discharged. 

(2) Unpaid refunds in open school situa-
tions. In the case of a school that is 
open, the guarantor discharges a 
former or current borrower’s (and any 
endorser’s) obligation to repay that 
portion of an FFEL loan (disbursed, in 
whole or in part, on or after January 1, 
1986) equal to the amount of the refund 
that should have been made by the 
school under applicable Federal law 
and regulations, including this section, 
if— 

(i) The borrower (or the student on 
whose behalf a parent borrowed) is not 
attending the school that owes the re-
fund; and 

(ii) The guarantor receives docu-
mentation regarding the refund and 
the borrower and guarantor have been 
unable to resolve the unpaid refund 

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00747 Fmt 8010 Sfmt 8010 Y:\SGML\211134.XXX 211134



738 

34 CFR Ch. VI (7–1–07 Edition) § 682.402 

within 120 days from the date the guar-
antor receivesa complete application in 
accordance with paragraph (l)(4) of this 
section. Any accrued interest and other 
charges (late charges, collection costs, 
origination fees, and insurance pre-
miums) associated with the amount of 
the unpaid refund amount are also dis-
charged. 

(3) Relief to borrower (and any en-
dorser) following discharge. (i) If a bor-
rower receives a discharge of a portion 
of a loan under this section, the bor-
rower is reimbursed for any amounts 
paid in excess of the remaining balance 
of the loan (including accrued interest, 
late charges, collection costs, origina-
tion fees, and insurance premiums) 
owed by the borrower at the time of 
discharge. 

(ii) The holder of the loan reports the 
discharge of a portion of a loan under 
this section to all credit reporting 
agencies to which the holder of the 
loan previously reported the status of 
the loan. 

(4) Borrower qualification for discharge. 
To receive a discharge of a portion of a 
loan under this section, a borrower 
must submit a written application to 
the holder or guaranty agency except 
as provided in paragraph (l)(5)(iv) of 
this section. The application requests 
the information required to calculate 
the amount of the discharge and re-
quires the borrower to sign a state-
ment swearing to the accuracy of the 
information in the application. The 
statement need not be notarized but 
must be made by the borrower under 
penalty of perjury. In the statement, 
the borrower must— 

(i) State that the borrower (or the 
student on whose behalf a parent bor-
rowed)— 

(A) Received the proceeds of a loan, 
in whole or in part, on or after January 
1, 1986 to attend a school; 

(B) Did not attend, withdrew, or was 
terminated from the school within a 
timeframe that entitled the borrower 
to a refund; and 

(C) Did not receive the benefit of a 
refund to which the borrower was enti-
tled either from the school or from a 
third party, such as a holder of a per-
formance bond or a tuition recovery 
program. 

(ii) State whether the borrower has 
any other application for discharge 
pending for this loan; and 

(iii) State that the borrower— 
(A) Agrees to provide upon request by 

the Secretary or the Secretary’s des-
ignee other documentation reasonably 
available to the borrower that dem-
onstrates that the borrower meets the 
qualifications for an unpaid refund dis-
charge under this section; and 

(B) Agrees to cooperate with the Sec-
retary or the Secretary’s designee in 
enforcement actions in accordance 
with paragraph (e) of this section and 
to transfer any right to recovery 
against a third party to the Secretary 
in accordance with paragraph (d) of 
this section. 

(5) Unpaid refund discharge procedures. 
(i) Except for the requirements of para-
graph (l)(5)(iv) of this section related 
to an open school, if the holder or guar-
anty agency learns that a school did 
not pay a refund of loan proceeds owed 
under applicable law and regulations, 
the holder or the guaranty agency 
sends the borrower a discharge applica-
tion and an explanation of the quali-
fications and procedures for obtaining 
a discharge. The holder of the loan also 
promptly suspends any efforts to col-
lect from the borrower on any affected 
loan. 

(ii) If the borrower returns the appli-
cation, specified in paragraph (l)(4) of 
this section, the holder or the guaranty 
agency must review the application to 
determine whether the application ap-
pears to be complete. In the case of a 
loan held by a lender, once the lender 
determines that the application ap-
pears complete, it must provide the ap-
plication and all pertinent information 
to the guaranty agency including, if 
available, the borrower’s last date of 
attendance. If the borrower returns the 
application within 60 days, the lender 
must extend the period during which 
efforts to collect on the affected loan 
are suspended to the date the lender re-
ceives either a denial of the request or 
the unpaid refund amount from the 
guaranty agency. At the conclusion of 
the period during which the collection 
activity was suspended, the lender may 
capitalize any interest accrued and not 
paid during that period in accordance 
with § 682.202(b). 
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(iii) If the borrower fails to return 
the application within 60 days, the 
holder of the loan resumes collection 
efforts and grants forbearance of prin-
cipal and interest for the period during 
which the collection activity was sus-
pended. The holder may capitalize any 
interest accrued and not paid during 
that period in accordance with 
§ 682.202(b). 

(iv) The guaranty agency may, with 
the approval of the Secretary, dis-
charge a portion of a loan under this 
section without an application if the 
guaranty agency determines, based on 
information in the guaranty agency’s 
possession, that the borrower qualifies 
for a discharge. 

(v) If the holder of the loan or the 
guaranty agency determines that the 
information contained in its files con-
flicts with the information provided by 
the borrower, the guaranty agency 
must use the most reliable information 
available to it to determine eligibility 
for and the appropriate payment of the 
refund amount. 

(vi) If the holder of the loan is the 
guaranty agency and the agency deter-
mines that the borrower qualifies for a 
discharge of an unpaid refund, the 
guaranty agency must suspend any ef-
forts to collect on the affected loan 
and, within 30 days of its determina-
tion, discharge the appropriate amount 
and inform the borrower of its deter-
mination. Absent documentation of the 
exact amount of refund due the bor-
rower, the guaranty agency must cal-
culate the amount of the unpaid refund 
using the unpaid refund calculation de-
fined in paragraph (o) of this section. 

(vii) If the guaranty agency deter-
mines that a borrower does not qualify 
for an unpaid refund discharge, (or, if 
the holder is the lender and is informed 
by the guarantor that the borrower 
does not qualify for a discharge)— 

(A) Within 30 days of the guarantor’s 
determination, the agency must notify 
the borrower in writing of the reason 
for the determination and of the bor-
rower’s right to request a review of the 
agency’s determination. The guaranty 
agency must make a determination 
within 30 days of the borrower’s sub-
mission of additional documentation 
supporting the borrower’s eligibility 
that was not considered in any prior 

determination. During the review pe-
riod, collection activities must be sus-
pended; and 

(B) The holder must resume collec-
tion if the determination remains un-
changed and grant forbearance of prin-
cipal and interest for any period during 
which collection activity was sus-
pended under this section. The holder 
may capitalize any interest accrued 
and not paid during these periods in ac-
cordance with § 682.202(b). 

(viii) If the guaranty agency deter-
mines that a current or former bor-
rower at an open school may be eligible 
for a discharge under this section, the 
guaranty agency must notify the lend-
er and the school of the unpaid refund 
allegation. The notice to the school 
must include all pertinent facts avail-
able to the guaranty agency regarding 
the alleged unpaid refund. The school 
must, no later than 60 days after re-
ceiving the notice, provide the guar-
anty agency with documentation dem-
onstrating, to the satisfaction of the 
guarantor, that the alleged unpaid re-
fund was either paid or not required to 
be paid. 

(ix) In the case of a school that does 
not make a refund or provide sufficient 
documentation demonstrating the re-
fund was either paid or was not re-
quired, within 60 days of its receipt of 
the allegation notice from the guar-
anty agency, relief is provided to the 
borrower (and any endorser) if the 
guaranty agency determines the relief 
is appropriate. The agency must for-
ward documentation of the school’s 
failure to pay the unpaid refund to the 
Secretary. 

(m) Unpaid refund discharge proce-
dures for a loan held by a lender. In the 
case of an unpaid refund discharge re-
quest, the lender must provide the 
guaranty agency with documentation 
related to the borrower’s qualification 
for discharge as specified in paragraph 
(l)(4) of this section. 

(n) Payment of an unpaid refund dis-
charge request by a guaranty agency—(1) 
General. The guaranty agency must re-
view an unpaid refund discharge re-
quest promptly and must pay the lend-
er the amount of loss as defined in 
paragraphs (l)(1) and (l)(2) of this sec-
tion, related to the unpaid refund not 
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later than 45 days after a properly filed 
request is made. 

(2) Determination of the unpaid refund 
discharge amount to the lender. The 
amount of loss payable to a lender on 
an unpaid refund includes that portion 
of an FFEL Program loan equal to the 
amount of the refund required under 
applicable Federal law and regulations, 
including this section, and including 
any accrued interest and other charges 
(late charges, collection costs, origina-
tion fees, and insurance premiums) as-
sociated with the unpaid refund. 

(o)(1) Determination of amount eligible 
for discharge. The guaranty agency de-
termines the amount eligible for dis-
charge based on information showing 
the refund amount or by applying the 
appropriate refund formula to informa-
tion that the borrower provides or that 
is otherwise available to the guaranty 
agency. For purposes of this section, 
all unpaid refunds are considered to be 
attributed to loan proceeds. 

(2) If the information in paragraph 
(o)(1) of this section is not available, 
the guaranty agency uses the following 
formulas to determine the amount eli-
gible for discharge: 

(i) In the case of a student who fails 
to attend or whose withdrawal or ter-
mination date is before October 7, 2000 
and who completes less than 60 percent 
of the loan period, the guaranty agency 
discharges the lesser of the institu-
tional charges unearned or the loan 
amount. The guaranty agency deter-
mines the amount of the institutional 
charges unearned by— 

(A) Calculating the ratio of the 
amount of time in the loan period after 
the student’s last day of attendance to 
the actual length of the loan period; 
and 

(B) Multiplying the resulting factor 
by the institutional charges assessed 
the student for the loan period. 

(ii) In the case of a student who fails 
to attend or whose withdrawal or ter-
mination date is on or after October 7, 
2000 and who completes less than 60 
percent of the loan period, the guar-
anty agency discharges the loan 
amount unearned. The guaranty agen-
cy determines the loan amount un-
earned by— 

(A) Calculating the ratio of the 
amount of time remaining in the loan 

period after the student’s last day of 
attendance to the actual length of the 
loan period; and 

(B) Multiplying the resulting factor 
by the total amount of title IV grants 
and loans received by the student, or if 
unknown, the loan amount. 

(iii) In the case of a student who 
completes 60 percent or more of the 
loan period, the guaranty agency does 
not discharge any amount because a 
student who completes 60 percent or 
more of the loan period is not entitled 
to a refund. 

(p) Requests for reimbursement from the 
Secretary on loans held by guaranty 
agencies. The Secretary reimburses the 
guaranty agency for its losses on un-
paid refund request payments to lend-
ers or borrowers in an amount that is 
equal to the amount specified in para-
graph (n)(2) of this section. 

(q) Payments received after the guar-
anty agency’s payment of an unpaid re-
fund request. (1) The holder must 
promptly return to the sender any pay-
ment on a fully discharged loan, re-
ceived after the guaranty agency pays 
an unpaid refund request unless the 
sender is required to pay (as in the case 
of a tuition recovery fund) in which 
case, the payment amount must be for-
warded to the Secretary. At the same 
time that the holder returns the pay-
ment, it must notify the borrower that 
there is no obligation to repay a loan 
fully discharged. 

(2) If the holder has returned a pay-
ment to the borrower, or the bor-
rower’s representative, with the notice 
described in paragraph (q)(1) of this 
section, and the borrower (or rep-
resentative) continues to send pay-
ments to the holder, the holder must 
remit all of those payments to the Sec-
retary. 

(3) If the loan has not been fully dis-
charged, payments must be applied to 
the remaining debt. 

(r) Payments received after the Sec-
retary’s payment of a death, disability, 
closed school, false certification, or bank-
ruptcy claim (1) If the guaranty agency 
receives any payments from or on be-
half of the borrower on or attributable 
to a loan that has been discharged in 
bankruptcy on which the Secretary 
previously paid a bankruptcy claim, 
the guaranty agency must return 100 
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percent of these payments to the send-
er. The guaranty agency must prompt-
ly return, to the sender, any payment 
on a cancelled or discharged loan made 
by the sender and received after the 
Secretary pays a closed school or false 
certification claim. At the same time 
that the agency returns the payment, 
it must notify the borrower that there 
is no obligation to repay a loan dis-
charged on the basis of death, bank-
ruptcy, false certification, or closing of 
the school. 

(2) If the guaranty agency receives 
any payments from or on behalf of the 
borrower on or attributable to a loan 
that has been assigned to the Secretary 
for determination of eligibility for a 
total and permanent disability dis-
charge, the guaranty agency must for-
ward those payments to the Secretary 
for crediting to the borrower’s account. 
At the same time that the agency for-
wards the payments, it must notify the 
borrower that there is no obligation to 
make payments on the loan while it is 
conditionally discharged prior to a 
final determination of eligibility for a 
total and permanent disability dis-
charge, unless the Secretary directs 
the borrower otherwise. 

(3) When the Secretary makes a final 
determination to discharge the loan, 
the Secretary returns to the sender 
any payments received on the loan 
after the date the borrower became to-
tally and permanently disabled. 

(4) The guaranty agency shall remit 
to the Secretary all payments received 
from a tuition recovery fund, perform-
ance bond, or other third party with re-
spect to a loan on which the Secretary 
previously paid a closed school or false 
certification claim. 

(5) If the guaranty agency has re-
turned a payment to the borrower, or 
the borrower’s representative, with the 
notice described in paragraphs (r)(1) or 
(r)(2) of this section, and the borrower 
(or representative) continues to send 
payments to the guaranty agency, the 
agency must remit all of those pay-
ments to the Secretary. 

(s) Applicable suspension of the repay-
ment period. For purposes of this sec-
tion and 11 U.S.C. 523(a)(8)(A) with re-
spect to loans guaranteed under the 
FFEL Program, an applicable suspen-
sion of the repayment period— 

(1) Includes any period during which 
the lender does not require the bor-
rower to make a payment on the loan. 

(2) Begins on the date on which the 
borrower qualifies for the requested 
deferment as provided in § 682.210(a)(5) 
or the lender grants the requested for-
bearance; 

(3) Closes on the later of the date on 
which— 

(i) The condition for which the re-
quested deferment or forbearance was 
received ends; or 

(ii) The lender receives notice of the 
end of the condition for which the re-
quested deferment or forbearance was 
received, if the condition ended earlier 
than represented by the borrower at 
the time of the request and the bor-
rower did not notify timely the lender 
of the date on which the condition ac-
tually ended; 

(4) Includes the period between the 
end of the borrower’s grace period and 
the first payment due date established 
by the lender in the case of a borrower 
who entered repayment without the 
knowledge of the lender; 

(5) Includes the period between the 
filing of the petition for relief and the 
date on which the proceeding is com-
pleted or dismissed, unless payments 
have been made during that period in 
amounts sufficient to meet the amount 
owed under the repayment schedule in 
effect when the petition was filed. 

(Approved by the Office of Management and 
Budget under control number 1845–0020) 

(Authority: 20 U.S.C. 1078, 1078–1, 1078–2, 1078– 
3, 1082, 1087) 

[57 FR 60323, Dec. 18, 1992, as amended at 58 
FR 9120, Feb. 19, 1993; 59 FR 22477, Apr. 29, 
1994; 59 FR 29543, June 8, 1994; 59 FR 61216, 
Nov. 29, 1994; 59 FR 61428, Nov. 30, 1994; 60 FR 
61757, Dec. 1, 1995; 62 FR 63434, Nov. 28, 1997; 
64 FR 18979, Apr. 16, 1999; 64 FR 56828, Oct. 29, 
1999; 64 FR 58960, Nov. 1, 1999; 65 FR 65620, 
65691, Nov. 1, 2000; 66 FR 34763, June 29, 2001; 
67 FR 67079, Nov. 1, 2002; 68 FR 75429, Dec. 31, 
2003; 71 FR 45706, Aug. 9, 2006; 71 FR 64398, 
Nov. 1, 2006] 

§ 682.403 Federal advances for claim 
payments. 

(a) The Secretary makes an advance 
to a guaranty agency that has a rein-
surance agreement. The advance may 
be used only to pay guarantee claims. 
The Secretary makes an advance to— 

(1) A State guaranty agency; or 
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(2) 1 or more private nonprofit guar-
antee agencies in a State if, during a 
fiscal year— 

(i) The State does not have a guar-
anty agency program; 

(ii) The Secretary consults the chief 
executive officer of the State and finds 
it unlikely that the State will have a 
program for that year; and 

(iii) Each private nonprofit guaranty 
agency— 

(A) Agrees to establish at least 1 of-
fice in the State with sufficient staff to 
handle written and telephone inquiries 
from students, eligible lenders, and 
other persons in the State; 

(B) Agrees to encourage maximum 
commercial lender participation within 
the State and to conduct periodic visits 
to at least the major lenders within the 
State; 

(C) Agrees that the benefit of its loan 
guarantees will not be denied to stu-
dents because of their choice of schools 
or lack of need; and 

(D) Certifies that it is not an institu-
tion of higher education and that it 
does not have any substantial affili-
ation with an institution of higher edu-
cation. 

(b) A guaranty agency shall apply to 
the Secretary in order to receive an 
initial advance. 

(c)(1) An advance may be made to a 
new guaranty agency for each of five 
consecutive calendar years. A new 
agency is an agency that entered into a 
basic agreement on or after October 12, 
1976, or that was not actively carrying 
on a loan guarantee program on or be-
fore October 12, 1976. 

(2)(i) A guaranty agency may request 
that the initial advance be made on a 
specified date. The Secretary pays sub-
sequent advances on the same day that 
the initial advance was made for each 
of the four succeeding calendar years. 

(ii) An additional advance may be 
made to a private nonprofit guaranty 
agency only if the agency continues to 
qualify under paragraph (a) of this sec-
tion. 

(d) The Secretary makes an advance 
to a guaranty agency— 

(1) On terms and conditions specified 
in an agreement between the Secretary 
and the guaranty agency; 

(2) To ensure that the agency will 
fulfill its lender-of-last resort obliga-
tion; and 

(3) To meet the agency’s immediate 
cash needs and to ensure the uninter-
rupted payment of claims when the 
Secretary has terminated the agency’s 
agreement and assumed its functions. 

(e) In the case of a private nonprofit 
guaranty agency, the repayment of ad-
vances is determined separately for 
each State for which the agency has re-
ceived in advance under this section, in 
accordance with section 422(c)(4) of the 
Act. 

(f) A guaranty agency shall return 
advances provided under this section in 
accordance with the provisions of sec-
tion 422 of the Act. 

(Authority: 20 U.S.C. 1072, 1082) 

[57 FR 60323, Dec. 18, 1992, as amended at 64 
FR 18980, Apr. 16, 1999] 

§ 682.404 Federal reinsurance agree-
ment. 

(a) General. (1) The Secretary may 
enter into a reinsurance agreement 
with a guaranty agency that has a 
basic program agreement. Except as 
provided in paragraph (b) of this sec-
tion, under a reinsurance agreement, 
the Secretary reimburses the guaranty 
agency for— 

(i) 95 percent of its losses on default 
claim payments to lenders on loans for 
which the first disbursement is made 
on or after October 1, 1998; 

(ii) 98 percent of its losses on default 
claim payments to lenders for loans for 
which the first disbursement is made 
on or after October 1, 1993, and before 
October 1, 1998; or 

(iii) 100 percent of its losses on de-
fault claim payments to lenders— 

(A) For loans for which the first dis-
bursement is made prior to October 1, 
1993; 

(B) For loans made under an ap-
proved lender-of-last-resort program; 

(C) For loans transferred under a 
plan approved by the Secretary from 
an insolvent guaranty agency or a 
guaranty agency that withdraws its 
participation in the FFEL Program; 

(D) For loans that meet the defini-
tion of exempt claims in paragraph 
(a)(2)(iii) of this section; 

(E) For a guaranty agency that en-
tered into a basic program agreement 
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under section 428(b) of the Act after 
September 30, 1976, or was not actively 
carrying on a loan guarantee program 
covered by a basic program agreement 
on October 1, 1976 for five consecutive 
fiscal years beginning with the first 
year of its operation. 

(2) For purposes of this section— 
(i) Losses means the amount of un-

paid principal and accrued interest the 
agency paid on a default claim filed by 
a lender on a reinsured loan, minus 
payments made by or on behalf of the 
borrower after default but before the 
Secretary reimburses the agency; 

(ii) Default aversion assistance means 
the activities of a guaranty agency 
that are designed to prevent a default 
by a borrower who is at least 60 days 
delinquent and that are directly re-
lated to providing collection assistance 
to the lender. 

(iii) Exempt claims means claims with 
respect to loans for which it is deter-
mined that the borrower (or student on 
whose behalf a parent has borrowed), 
without the lender’s or the institu-
tion’s knowledge at the time the loan 
was made, provided false or erroneous 
information or took actions that 
caused the borrower or the student to 
be ineligible for all of a portion of the 
loan or for interest benefits on the 
loan. 

(3) A guaranty agency’s loss on a loan 
that was outstanding when a reinsur-
ance agreement was executed is cov-
ered by the reinsurance agreement 
only if the default on the loan occurs 
after the effective date of the agree-
ment. 

(4) If a lender has requested default 
aversion assistance as described in 
paragraph (a)(2)(ii) of this section, the 
agency must, upon request of the 
school at which the borrower received 
the loan, notify the school of the lend-
er’s request. The guaranty agency may 
not charge the school or the school’s 
agent for providing this notification 
and must accept a blanket request 
from the school to be notified whenever 
any of the school’s current or former 
students are the subject of a default 
aversion assistance request. The agen-
cy must notify schools annually of the 
option to make this blanket request. 

(b) Reduction in reinsurance rate. (1) If 
the total of reinsurance claims paid by 

the Secretary to a guaranty agency 
during any fiscal year reaches 5 per-
cent of the amount of loans in repay-
ment at the end of the preceding fiscal 
year, the Secretary’s reinsurance pay-
ment on a default claim subsequently 
paid by the guaranty agency during 
that fiscal year equals— 

(i) 90 percent of its losses on default 
claim payments to lenders on loans for 
which the first disbursement is made 
before October 1, 1993 or transferred 
under a plan approved by the Secretary 
from an insolvent guaranty agency or a 
guaranty agency that withdraws its 
participation in the FFEL Program; 

(ii) 88 percent of its losses on default 
claim payments to lenders on loans for 
which the first disbursement is made 
on or after October 1, 1993, and before 
October 1, 1998; or 

(iii) 85 percent of its losses on default 
claim payments to lenders on loans for 
which the first disbursement is made 
on or after October 1, 1998. 

(2) If the total of reinsurance claims 
paid by the Secretary to a guaranty 
agency during any fiscal year reaches 9 
percent of the amount of loans in re-
payment at the end of the preceding 
fiscal year, the Secretary’s reinsurance 
payment on a default claim subse-
quently paid by the guaranty agency 
during that fiscal year equals— 

(i) 80 percent of its losses on default 
claim payments to lenders on loans for 
which the first disbursement is made 
before October 1, 1993 or transferred 
under a plan approved by the Secretary 
from an insolvent guaranty agency or a 
guaranty agency that withdraws its 
participation in the FFEL Program; 

(ii) 78 percent of its losses on default 
claim payments to lenders on loans for 
which the first disbursement is made 
on or after October 1, 1993, and before 
October 1, 1998; or 

(iii) 75 percent of its losses on default 
claim payments to lenders on loans for 
which the first disbursement is made 
on or after October 1, 1998. 

(3) For purposes of this section, the 
total of reinsurance claims paid by the 
Secretary to a guaranty agency during 
any fiscal year does not include 
amounts paid on claims by the guar-
anty agency— 

(i) On loans considered in default 
under § 682.412(e); 
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(ii) Under a policy established by the 
agency that is consistent with 
§ 682.509(a)(1); or 

(iii) That were filed by lenders at the 
direction of the Secretary; 

(iv) On loans made under a guaranty 
agency’s approved lender-of-last-resort 
program. 

(4) For purposes of this section, 
amount of loans in repayment means— 

(i) The sum of— 
(A) The original principal amount of 

all loans guaranteed by the agency; 
and 

(B) The original principal amount of 
any loans on which the guarantee was 
transferred to the agency from another 
agency; 

(ii) Minus the original principal 
amount of all loans on which— 

(A) The loan guarantee was canceled; 
(B) The loan guarantee was trans-

ferred to another agency; 
(C) The borrower has not yet reached 

the repayment period; 
(D) Payment in full has been made by 

the borrower; 
(E) The borrower was in deferment 

status at the time repayment was 
scheduled to begin and remains in 
deferment status; 

(F) Reinsurance coverage has been 
lost and cannot be regained; and 

(G) The agency paid claims, exclud-
ing the amount of those claims— 

(1) Paid under § 682.412(e); 
(2) Paid under a policy established by 

the agency that is consistent with 
§ 682.509(a)(1); or 

(3) Paid at the direction of the Sec-
retary. 

(c) Submission of reinsurance rate base 
data. The guaranty agency shall sub-
mit to the Secretary the quarterly re-
port required by the Secretary for the 
previous quarter ending September 30 
containing complete and accurate data 
in order for the Secretary to calculate 
the amount of loans in repayment at 
the end of the preceding fiscal year. 
The Secretary does not pay a reinsur-
ance claim to the guaranty agency 
after the date the guarterly report is 
due until the quaranty agency submits 
a complete and accurate report. 

(d) Reinsurance fee. (1) Except for 
loans made under § 682.209(e), (f) and 
(h), and all loans guaranteed on or 
after October 1, 1993, a guaranty agen-

cy shall pay to the Secretary during 
each fiscal year in quarterly install-
ments a reinsurance fee equal to— 

(i) 0.25 percent of the total principal 
amount of the Stafford, SLS, and 
PLUS loans on which guarantees were 
issued by that agency during that fis-
cal year; or 

(ii) 0.5 percent of the total principal 
amount of the Stafford, SLS, and 
PLUS loans on which guarantees were 
issued by that agency during that fis-
cal year if the agency’s reinsurance 
claims paid reach the amount de-
scribed in paragraph (b)(1) of this sec-
tion at any time during that fiscal 
year. 

(2) The agency that is the original 
guarantor of a loan shall pay the rein-
surance fee to the Secretary even if the 
guaranty agency transfers its guar-
antee obligation on the loan to another 
guaranty agency. 

(3) The guaranty agency shall pay 
the reinsurance fee required by para-
graph (d)(1) of this section due the Sec-
retary for each calendar quarter ending 
March 31, June 30, September 30, and 
December 31, within 90 days after the 
end of the applicable quarter or within 
30 days after receiving written notice 
from the Secretary that the fees are 
due, whichever is earlier. 

(e) Initiation or extension of agree-
ments. In deciding whether to enter 
into or extend a reinsurance agree-
ment, or, if an agreement has been ter-
minated, whether to enter into a new 
agreement, the Secretary considers the 
adequacy of— 

(1) Efforts by the guaranty agency 
and the lenders to which it provides 
guarantees to collect outstanding loans 
as required by § 682.410(b) (6) or (7), and 
§ 682.411; 

(2) Efforts by the guaranty agency to 
make FFEL loans available to all eligi-
ble borrowers; and 

(3) Other relevant aspects of the 
guaranty agency’s program operations. 

(f) Application of borrower payments. A 
payment made to a guaranty agency by 
a borrower on a defaulted loan must be 
applied first to the collection costs in-
curred to collect that amount and then 
to other incidental charges, such as 
late charges, then to accrued interest 
and then to principal. 
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(g) Share of borrower payments re-
turned to the Secretary. (1) After an 
agency pays a default claim to a holder 
using assets of the Federal Fund, the 
agency must pay to the Secretary the 
portion of payments received on those 
defaulted loans remaining after— 

(i) The agency deposits into the Fed-
eral Fund the amount of those pay-
ments equal to the applicable com-
plement of the reinsurance percentage 
that was in effect at the time the claim 
was paid; and 

(ii) The agency has deducted an 
amount equal to— 

(A) 30 percent of borrower payments 
received before October 1, 1993; 

(B) 27 percent of borrower payments 
received on or after October 1, 1993, and 
before October 1, 1998; 

(C) 24 percent of borrower payments 
received on or after October 1, 1998, and 
before October 1, 2003; and 

(D) 23 percent of borrower payments 
received on or after October 1, 2003. 

(2) Unless the Secretary approves 
otherwise, the guaranty agency must 
pay to the Secretary the Secretary’s 
share of borrower payments within 45 
days of its receipt of the payments. 

(h) Nondiscrimination. (1) A guaranty 
agency may not engage in any pattern 
or practice that results in a denial of a 
borrower’s access to FFEL loans be-
cause of the borrower’s race, sex, color, 
religion, national origin, age, handi-
capped status, income, attendance at a 
particular participating school within 
any State served by the guaranty agen-
cy, length of the borrower’s edu-
cational program, or the borrower’s 
academic year in school. 

(2) For purposes of this section a 
guaranty agency is deemed to be serv-
ing a State if it guarantees a loan that 
is— 

(i) Made by a lender located in a 
State not served by the agency; 

(ii) Made to a borrower who is a resi-
dent of a State not served by the agen-
cy; and 

(iii) Made for attendance at a school 
located in the State. 

(i) Account maintenance fee. A guar-
anty agency is paid an account mainte-
nance fee based on the original prin-
cipal amount of outstanding FFEL 
Program loans insured by the agency. 
For fiscal years 1999 and 2000, the fee is 

0.12 percent of the original principal 
amount of outstanding loans. After fis-
cal year 2000, the fee is 0.10 percent of 
the original principal amount of out-
standing loans. 

(j) Loan processing and issuance fee. A 
guaranty agency is paid a loan proc-
essing and issuance fee based on the 
principal amount of FFEL Program 
loans originated during a fiscal year 
that are insured by the agency. The fee 
is paid quarterly. No payment is made 
for loans for which the disbursement 
checks have not been cashed or for 
which electronic funds transfers have 
not been completed. For fiscal years 
1999 through 2003, the fee is 0.65 percent 
of the principal amount of loans origi-
nated. Beginning October 1, 2003, the 
fee is 0.40 percent. 

(k) Default aversion fee—(1) General. If 
a guaranty agency performs default 
aversion activities on a delinquent loan 
in response to a lender’s request for de-
fault aversion assistance on that loan, 
the agency receives a default aversion 
fee. The fee may not be paid more than 
once on any loan. The lender’s request 
for assistance must be submitted to the 
guaranty agency no earlier than the 
60th day and no later than the 120th 
day of the borrower’s delinquency. A 
guaranty agency may not restrict a 
lender’s choice of the date during this 
period on which the lender submits a 
request for default aversion assistance. 

(2) Amount of fees transferred. No more 
frequently than monthly, a guaranty 
agency may transfer default aversion 
fees from the Federal Fund to its Oper-
ating Fund. The amount of the fees 
that may be transferred is equal to— 

(i) One percent of the unpaid prin-
cipal and accrued interest owed on 
loans that were submitted by lenders 
to the agency for default aversion as-
sistance; minus 

(ii) One percent of the unpaid prin-
cipal and accrued interest owed by bor-
rowers on default claims that— 

(A) Were paid by the agency for the 
same time period for which the agency 
transferred default aversion fees from 
its Federal Fund; and 

(B) For which default aversion fees 
have been received by the agency. 

(3) Calculation of fee. (i) For purposes 
of calculating the one percent default 
aversion fee described in paragraph 
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(k)(2)(i) of this section, the agency 
must use the total unpaid principal and 
accrued interest owed by the borrower 
as of the date the default aversion as-
sistance request is submitted by the 
lender. 

(ii) For purposes of paragraph 
(k)(2)(ii) of this section, the agency 
must use the total unpaid principal and 
accrued interest owed by the borrower 
as of the date the agency paid the de-
fault claim. 

(4) Prohibition against conflicts. If a 
guaranty agency contracts with an 
outside entity to perform any default 
aversion activities, that outside entity 
may not— 

(i) Hold or service the loan; or 
(ii) Perform collection activities on 

the loan in the event of default within 
3 years of the claim payment date. 

(l) Other terms. The reinsurance 
agreement contains other terms and 
conditions that the Secretary finds 
necessary to— 

(1) Promote the purposes of the 
FFEL programs and to protect the 
United States from unreasonable risks 
of loss; 

(2) Ensure proper and efficient ad-
ministration of the loan guarantee pro-
gram; and 

(3) Ensure that due diligence will be 
exercised in the collection of loans. 

(Approved by the Office of Management and 
Budget under control number 1845–0020) 

(Authority: 20 U.S.C. 1078, 1078–1, 1078–2, 1078– 
3, 1082) 

[57 FR 60323, Dec. 18, 1992, as amended at 58 
FR 9119, Feb. 19, 1993; 59 FR 25746, May 17, 
1994; 59 FR 61429, Nov. 30, 1994; 60 FR 31411, 
June 15, 1995; 61 FR 60486, Nov. 27, 1996; 64 FR 
18980, Apr. 16, 1999; 64 FR 58628, Oct. 29, 1999; 
71 FR 45707, Aug. 9, 2006] 

§ 682.405 Loan rehabilitation agree-
ment. 

(a) General. (1) A guaranty agency 
that has a basic program agreement 
must enter into a loan rehabilitation 
agreement with the Secretary. The 
guaranty agency must establish a loan 
rehabilitation program for all bor-
rowers with an enforceable promissory 
note for the purpose of rehabilitating 
defaulted loans, except for loans for 
which a judgment has been obtained, 
loans on which a default claim was 
filed under § 682.412, and loans on which 

the borrower has been convicted of, or 
has pled nolo contendere or guilty to, a 
crime involving fraud in obtaining title 
IV, HEA program assistance, so that 
the loan may be purchased, if prac-
ticable, by an eligible lender and re-
moved from default status. 

(2) A loan is considered to be reha-
bilitated only after— 

(i) The borrower has made and the 
guaranty agency has received nine of 
the ten payments required under a 
monthly repayment agreement. 

(A) Each of which payments is— 
(1) Made voluntarily; 
(2) In the full amount required; and 
(3) Received within 20 days of the due 

date for the payment, and 
(B) All nine payments are received 

within a 10-month period that begins 
with the month in which the first re-
quired due date falls and ends with the 
ninth consecutive calendar month fol-
lowing that month, and 

(ii) The loan has been sold to an eligi-
ble lender. 

(3) After the loan has been rehabili-
tated, the borrower regains all benefits 
of the program, including any remain-
ing deferment eligibility under section 
428(b)(1)(M) of the Act, from the date of 
the rehabilitation. 

(b) Terms of agreement. In the loan re-
habilitation agreement, the guaranty 
agency agrees to ensure that its loan 
rehabilitation program meets the fol-
lowing requirements at all times: 

(1) A borrower may request rehabili-
tation of the borrower’s defaulted loan 
held by the guaranty agency. In order 
to be eligible for rehabilitation of the 
loan, the borrower must voluntarily 
make at least nine of the ten payments 
required under a monthly repayment 
agreement. 

(i) Each of which payment is— 
(A) Made voluntarily, 
(B) In the full amount required, and 
(C) Received within 20 days of the due 

date for the payment, and 
(ii) All nine payments are received 

within a ten-month period that begins 
with the month in which the first re-
quired due date falls and ends with the 
ninth consecutive calendar month fol-
lowing that month. 

(iii) For the purposes of this section, 
the determination of reasonable and af-
fordable must— 
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(A) Include a consideration of the 
borrower’s and spouse’s disposable in-
come and reasonable and necessary ex-
penses including, but not limited to, 
housing, utilities, food, medical costs, 
work-related expenses, dependent care 
costs and other Title IV repayment; 

(B) Not be a required minimum pay-
ment amount, e.g. $50, if the agency de-
termines that a smaller amount is rea-
sonable and affordable based on the 
borrower’s total financial cir-
cumstances. The agency must include 
documentation in the borrower’s file of 
the basis for the determination if the 
monthly reasonable and affordable pay-
ment established under this section is 
less than $50 or the monthly accrued 
interest on the loan, whichever is 
greater. However, $50 may not be the 
minimum payment for a borrower if 
the agency determines that a smaller 
amount is reasonable and affordable; 
and 

(C) Be based on the documentation 
provided by the borrower or other 
sources including, but not be limited 
to— 

(1) Evidence of current income (e.g., 
proof of welfare benefits, Social Secu-
rity benefits, child support, veterans’ 
benefits, Supplemental Security In-
come, Workmen’s Compensation, two 
most recent pay stubs, most recent 
copy of U.S. income tax return, State 
Department of Labor reports); 

(2) Evidence of current expenses (e.g., 
a copy of the borrower’s monthly 
household budget, on a form provided 
by the guaranty agency); and 

(3) A statement of the unpaid balance 
on all FFEL loans held by other hold-
ers. 

(iv) The agency must include any 
payment made under § 682.401(b)(4) in 
determining whether the nine out of 
ten payments required under paragraph 
(b)(1) of this section have been made. 

(v) A borrower may request that the 
monthly payment amount be adjusted 
due to a change in the borrower’s total 
financial circumstances only upon pro-
viding the documentation specified in 
paragraph (b)(1)(iii)(C) of this section. 

(vi) A guaranty agency must provide 
the borrower with a written statement 
confirming the borrower’s reasonable 
and affordable payment amount, as de-
termined by the agency, and explaining 

any other terms and conditions appli-
cable to the required series of pay-
ments that must be made before a bor-
rower’s account can be considered for 
repurchase by an eligible lender. The 
statement must inform borrowers of 
the effects of having their loans reha-
bilitated (e.g., credit clearing, possi-
bility of increased monthly payments). 
The statement must inform the bor-
rower of the amount of the collection 
costs to be added to the unpaid prin-
cipal at the time of the sale. The col-
lection costs may not exceed 18.5 per-
cent of the unpaid principal and ac-
crued interest at the time of the sale. 

(vii) A guaranty agency must provide 
the borrower with an opportunity to 
object to terms of the rehabilitation of 
the borrower’s defaulted loan. 

(2) For the purposes of this section, 
payment in the full amount required 
means payment of an amount that is 
reasonable and affordable, based on the 
borrower’s total financial cir-
cumstances, as agreed to by the bor-
rower and the agency. Voluntary pay-
ments are those made directly by the 
borrower and do not include payments 
obtained by Federal offset, garnish-
ment, income or asset execution, or 
after a judgment has been entered on a 
loan. A guaranty agency must attempt 
to secure a lender to purchase the loan 
at the end of the 9- or 10-month pay-
ment period as applicable. 

(3) The guaranty agency must report 
to all national credit bureaus within 90 
days of the date the loan was rehabili-
tated that the loan is no longer in a de-
fault status and that the default is to 
be removed from the borrower’s credit 
history. 

(4) An eligible lender purchasing a re-
habilitated loan must establish a re-
payment schedule that meets the same 
requirements that are applicable to 
other FFEL Program loans made under 
the same loan type and provides for the 
borrower to make monthly payments 
at least as great as the average of the 
9 monthly payments received by the 
guaranty agency. The lender must 
treat the first payment made under the 
9 payments as the first payment under 
the applicable maximum repayment 
term, as defined under § 682.209(a) or 
(h). For Consolidation loans, the max-
imum repayment term is based on the 
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balance outstanding at the time of loan 
rehabilitation. 

(Approved by the Office of Management and 
Budget under control number 1845–0020) 

(Authority: 20 U.S.C. 1078–6) 

[59 FR 33355, June 28, 1994, as amended at 60 
FR 30788, June 12, 1995; 64 FR 18980, Apr. 16, 
1999; 64 FR 58965, Nov. 1, 1999; 66 FR 34764, 
June 29, 2001; 67 FR 67080, Nov. 1, 2002; 68 FR 
75429, Dec. 31, 2003; 71 FR 45707, Aug. 9, 2006; 
71 FR 64398, Nov. 1, 2006] 

§ 682.406 Conditions for claim pay-
ments from the Federal Fund and 
for reinsurance coverage. 

(a) A guaranty agency may make a 
claim payment from the Federal Fund 
and receive a reinsurance payment on a 
loan only if— 

(1) The lender exercised due diligence 
in making, disbursing, and servicing 
the loan as prescribed by the rules of 
the agency; 

(2) With respect to the reinsurance 
payment on the portion of a loan rep-
resented by a single disbursement of 
loan proceeds— 

(i) The check for the disbursement 
was cashed within 120 days after dis-
bursement; or 

(ii) The proceeds of the disbursement 
made by electronic funds transfer or 
master check in accordance with 
§ 682.207(b)(1)(ii) (B) and (C) have been 
released from the restricted account 
maintained by the school within 120 
days after disbursement; 

(3) The lender provided an accurate 
collection history and an accurate pay-
ment history to the guaranty agency 
with the default claim filed on the loan 
showing that the lender exercised due 
diligence in collecting the loan 
through collection efforts meeting the 
requirements of § 682.411, including col-
lection efforts against each endorser; 

(4) The loan was in default before the 
agency paid a default claim filed there-
on; 

(5) The lender filed a default claim 
thereon with the guaranty agency 
within 90 days of default; 

(6) The lender resubmitted a properly 
documented default claim to the guar-
anty agency not later than 60 days 
from the date the agency had returned 
that claim due solely to inadequate 
documentation, except that interest 
accruing beyond the 30th day after the 

date the guaranty agency returned the 
claim is not reinsured unless the lender 
files a claim for loss on the loan with 
the guarantor together with all re-
quired documentation, prior to the 30th 
day; 

(7) The lender satisfied all conditions 
of guarantee coverage set by the agen-
cy, unless the agency reinstated guar-
antee coverage on the loan following 
the lender’s failure to satisfy such a 
condition pursuant to written policies 
and procedures established by the 
agency; 

(8) The agency paid or returned to 
the lender for additional documenta-
tion a default claim thereon filed by 
the lender within 90 days of the date 
the lender filed the claim or, if applica-
ble, the additional documentation, ex-
cept that interest accruing beyond the 
60th day after the date the lender origi-
nally filed the claim is not reinsured; 

(9) The agency submitted a request 
for the payment on a form required by 
the Secretary no later than 30 days fol-
lowing payment of a default claim to 
the lender; 

(10) The loan was legally enforceable 
by the lender when the agency paid a 
claim on the loan to the lender; 

(11) The agency exercised due dili-
gence in collection of the loan in ac-
cordance with § 682.410(b)(6); 

(12) The agency and lender, if applica-
ble, complied with all other Federal re-
quirements with respect to the loan in-
cluding— 

(i) Payment of origination fees; 
(ii) For Consolidation loans disbursed 

on or after October 1, 1993, and prior to 
October 1, 1998, payment on a monthly 
basis, of an interest payment rebate fee 
calculated on an annual basis and 
equal to 1.05 percent of the unpaid prin-
cipal and accrued interest on the loan; 

(iii) For Consolidation loans for 
which the application was received by 
the lender on or after October 1, 1998 
and prior to February 1, 1999, payment 
on a monthly basis, of an interest pay-
ment rebate fee calculated on an an-
nual basis and equal to 0.62 percent of 
the unpaid principal and accrued inter-
est on the loan; 

(iv) For Consolidation loans dis-
bursed on or after February 1, 1999, 
payment of an interest payment rebate 
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fee in accordance with paragraph 
(a)(12)(ii) of this section; and 

(v) Compliance with all default aver-
sion assistance requirements in 
§ 682.404(a)(2)(ii). 

(13) The agency assigns the loan to 
the Secretary, if so directed, in accord-
ance with the requirements of § 682.409; 
and 

(14) The guaranty agency certifies to 
the Secretary that diligent attempts 
have been made by the lender and the 
guaranty agency under § 682.411(h) to 
locate the borrower through the use of 
effective skip-tracing techniques, in-
cluding contact with the schools the 
student attended. 

(b) Notwithstanding paragraph (a) of 
this section, the Secretary may waive 
his right to refuse to make or require 
repayment of a reinsurance payment if, 
in the Secretary’s judgment, the best 
interests of the United States so re-
quire. The Secretary’s waiver policy 
for violations of paragraph (a)(3) or 
(a)(5) of this section is set forth in ap-
pendix D to this part. 

(c) In evaluating a claim for insur-
ance or reinsurance, the issue of con-
firmation of subsequent loans under an 
MPN will not be reviewed and a claim 
will not be denied based on the absence 
of any evidence relating to confirma-
tion in a particular loan file. However, 
if a court rules that a loan is unen-
forceable solely because of the lack of 
evidence of a confirmation process or 
processes, insurance and reinsurance 
benefits must be repaid. 

(Approved by the Office of Management and 
Budget under control number 1845–0020) 

(Authority: 20 U.S.C. 1078, 1078–1, 1078–2, 1078– 
3, 1082) 

[57 FR 60323, Dec. 18, 1992, as amended at 58 
FR 9119, Feb. 19, 1993; 59 FR 25746, May 17, 
1994; 59 FR 33356, June 28, 1994; 59 FR 61429, 
Nov. 30, 1994; 61 FR 60486, Nov. 27, 1996; 64 FR 
18980, Apr. 16, 1999; 64 FR 58629, Oct. 29, 1999; 
64 FR 58963, Nov. 1, 1999; 65 FR 65620, Nov. 1, 
2000; 66 FR 34764, June 29, 2001; 71 FR 45708, 
Aug. 9, 2006] 

§ 682.407 Discharge of student loan in-
debtedness for survivors of victims 
of the September 11, 2001, attacks. 

(a) Definition of terms. As used in this 
section— 

(1) Eligible public servant means an in-
dividual who— 

(i) Served as a police officer, fire-
fighter, other safety or rescue per-
sonnel, or as a member of the Armed 
Forces; and 

(ii)(A) Died due to injuries suffered in 
the terrorist attacks on September 11, 
2001; or 

(B) Became permanently and totally 
disabled due to injuries suffered in the 
terrorist attacks on September 11, 2001. 

(2) Eligible victim means an individual 
who died due to injuries suffered in the 
terrorist attacks on September 11, 2001 
or became permanently and totally dis-
abled due to injuries suffered in the 
terrorist attacks on September 11, 2001. 

(3) Eligible parent means the parent of 
an eligible victim if— 

(i) The parent owes a FFEL PLUS 
Loan incurred on behalf of an eligible 
victim; or 

(ii) The parent owes a FFEL Consoli-
dation Loan that was used to repay a 
FFEL or Direct Loan PLUS Loan in-
curred on behalf of an eligible victim. 

(4) Died due to injuries suffered in the 
terrorist attacks on September 11, 2001 
means the individual— 

(i) Was present at the World Trade 
Center in New York City, New York, at 
the Pentagon in Virginia, or at the 
Shanksville, Pennsylvania site at the 
time of or in the immediate aftermath 
of the terrorist-related aircraft crashes 
on September 11, 2001, and the indi-
vidual died as a direct result of these 
crashes; or 

(ii) Died on board American Airlines 
flights 11 or 77 or United Airlines 
flights 93 or 175 on September 11, 2001. 

(5) Became permanently and totally dis-
abled due to injuries suffered in the ter-
rorist attacks on September 11, 2001 
means the individual was present at 
the World Trade Center in New York 
City, New York, at the Pentagon in 
Virginia, or at the Shanksville, Penn-
sylvania site at the time of or in the 
immediate aftermath of the terrorist- 
related aircraft crashes on September 
11, 2001 and the individual became per-
manently and totally disabled as a di-
rect result of these crashes. 

(i) An individual is considered perma-
nently and totally disabled if— 

(A) The disability is the result of a 
physical injury to the individual that 
was treated by a medical professional 
within 24 hours of the injury having 

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00759 Fmt 8010 Sfmt 8010 Y:\SGML\211134.XXX 211134



750 

34 CFR Ch. VI (7–1–07 Edition) § 682.407 

been sustained or within 24 hours of the 
rescue; 

(B) The physical injury that caused 
the disability is verified by contem-
poraneous medical records created by 
or at the direction of the medical pro-
fessional who provided the medical 
care; and 

(C) The individual is unable to work 
and earn money due to the disability 
and the disability is expected to con-
tinue indefinitely or result in death. 

(ii) If the injuries suffered due to the 
terrorist-related aircraft crashes did 
not make the individual permanently 
and totally disabled at the time of or 
in the immediate aftermath of the at-
tacks, the individual may be consid-
ered to be permanently and totally dis-
abled for purposes of this section if the 
individual’s medical condition has de-
teriorated to the extent that the indi-
vidual is permanently and totally dis-
abled. 

(6) Immediate aftermath means, except 
in the case of an eligible public serv-
ant, the period of time from the air-
craft crashes until 12 hours after the 
crashes. With respect to eligible public 
servants, the immediate aftermath in-
cludes the period of time from the air-
craft crashes until 96 hours after the 
crashes. 

(7) Present at the World Trade Center in 
New York City, New York, at the Pen-
tagon in Virginia, or at the Shanksville, 
Pennsylvania site means physically 
present at the time of the terrorist-re-
lated aircraft crashes or in the imme-
diate aftermath— 

(i) In the buildings or portions of the 
buildings that were destroyed as a re-
sult of the terrorist-related aircraft 
crashes; or 

(ii) In any area contiguous to the 
crash site that was sufficiently close to 
the site that there was a demonstrable 
risk of physical harm resulting from 
the impact of the aircraft or any subse-
quent fire, explosions, or building col-
lapses. Generally, this includes the im-
mediate area in which the impact oc-
curred, fire occurred, portions of build-
ings fell, or debris fell upon and injured 
persons. 

(b) September 11 survivors discharge. (1) 
The obligation of a borrower and any 
endorser to make any further pay-
ments on an eligible FFEL Program 

Loan is discharged if the borrower was, 
at the time of the terrorist attacks on 
September 11, 2001, and currently is, 
the spouse of an eligible public servant, 
unless the eligible public servant has 
died. If the eligible public servant has 
died, the borrower must have been the 
spouse of the eligible public servant at 
the time of the terrorist attacks on 
September 11, 2001 and until the date 
the eligible public servant died. 

(2) The obligation of a borrower to 
make any further payments towards 
the portion of a joint FFEL Consolida-
tion Loan incurred on behalf of an eli-
gible victim is discharged if the bor-
rower was, at the time of the terrorist 
attacks on September 11, 2001, and cur-
rently is, the spouse of an eligible vic-
tim, unless the eligible victim has died. 
If the eligible victim has died, the bor-
rower must have been the spouse of the 
eligible victim at the time of the ter-
rorist attacks on September 11, 2001 
and until the date the eligible victim 
died. 

(3) If the borrower is an eligible par-
ent— 

(i) The obligation of a borrower and 
any endorser to make any further pay-
ments on a FFEL PLUS Loan incurred 
on behalf of an eligible victim is dis-
charged. 

(ii) The obligation of the borrower to 
make any further payments towards 
the portion of a FFEL Consolidation 
Loan that repaid a FFEL or Direct 
Loan PLUS Loan incurred on behalf of 
an eligible victim is discharged. 

(c) Applying for discharge. (1) A FFEL 
Program Loan owed by the spouse of 
an eligible public servant or the spouse 
or parent of an eligible victim may be 
discharged under the procedures for a 
discharge in paragraphs (c)(2) through 
(c)(12) of this section. 

(2) After being notified by the bor-
rower that the borrower claims to 
qualify for a discharge under this sec-
tion, the lender shall suspend collec-
tion activity on the borrower’s eligible 
FFEL Program Loan and promptly re-
quest that the borrower submit a re-
quest for discharge on a form approved 
by the Secretary. 

(3) If the lender determines that the 
borrower does not qualify for a dis-
charge under this section, or the lender 
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does not receive the completed dis-
charge request form from the borrower 
within 60 days of the borrower noti-
fying the lender that the borrower 
claims to qualify for a discharge, the 
lender shall resume collection and 
shall be deemed to have exercised for-
bearance of payment of both principal 
and interest from the date the lender 
was notified by the borrower. The lend-
er must notify the borrower that the 
application for the discharge has been 
denied, provide the basis for the denial, 
and inform the borrower that the lend-
er will resume collection on the loan. 
The lender may capitalize, in accord-
ance with § 682.202(b), any interest ac-
crued and not paid during this period. 

(4) If the lender determines that the 
borrower qualifies for a discharge 
under this section, the lender shall pro-
vide the guaranty agency with the fol-
lowing documentation— 

(i) The original promissory note or a 
copy of the promissory note certified 
by the lender as true and exact; 

(ii) The loan application, if a sepa-
rate loan application was provided to 
the lender; and 

(iii) The completed discharge form, 
and all accompanying documentation 
supporting the discharge request that 
formed the basis for the determination 
that the borrower qualifies for a dis-
charge. 

(5) The lender must file a discharge 
claim within 60 days of the date on 
which the lender determines that the 
borrower qualifies for a discharge. 

(6) The guaranty agency must review 
a discharge claim under this section 
promptly. 

(7) If the guaranty agency determines 
that the borrower does not qualify for 
a discharge under this section, the 
guaranty agency must return the claim 
to the lender with an explanation of 
the basis for the agency’s denial of the 
claim. Upon receipt of the returned 
claim, the lender must notify the bor-
rower that the application for the dis-
charge has been denied, provide the 
basis for the denial, and inform the 
borrower that the lender will resume 
collection on the loan. The lender is 
deemed to have exercised forbearance 
of both principal and interest from the 
date collection activity was suspended 
until the first payment due date. The 

lender may capitalize, in accordance 
with § 682.202(b), any interest accrued 
and not paid during this period. 

(8) If the guaranty agency determines 
that the borrower qualifies for a dis-
charge, the guaranty agency pays the 
lender on an approved claim the 
amount of loss required under para-
graph (c)(9) of this section. The guar-
anty agency shall pay the claim within 
the timeframe established for payment 
of disability claims in 
§ 682.402(h)(1)(i)(B). 

(9) The amount of loss payable on a 
discharge claim is— 

(i) An amount equal to the sum of 
the remaining principal balance and in-
terest accrued on the loan, unpaid col-
lection costs incurred by the lender 
and applied to the borrower’s account 
within 30 days of the date those costs 
were actually incurred, and unpaid in-
terest up to the date the lender should 
have filed the claim; or 

(ii) In the case of a partial discharge 
of a Consolidation Loan, the amount 
specified in paragraph (c)(9)(i) of this 
section for the portion of the Consoli-
dation Loan incurred on behalf of the 
eligible victim. 

(10) After being notified that the 
guaranty agency has paid a discharge 
claim, the lender shall notify the bor-
rower that the loan has been dis-
charged or, in the case of a partial dis-
charge of a Consolidation Loan, par-
tially discharged. Except in the case of 
a partial discharge of a Consolidation 
Loan, the lender shall return to the 
sender any payments received by the 
lender after the date the guaranty 
agency paid the discharge claim. 

(11) The Secretary reimburses the 
guaranty agency for a discharge claim 
paid to the lender under this section 
after the agency pays the lender. Any 
failure by the lender to satisfy due dili-
gence requirements prior to the filing 
of the claim that would have resulted 
in the loss of reinsurance on the loan 
in the event of default are waived by 
the Secretary, provided the loan was 
held by an eligible loan holder at all 
times. 

(12) Except in the case of a partial 
discharge of a Consolidation Loan, the 
guaranty agency shall promptly return 
to the sender any payment on a dis-
charged loan made by the sender and 
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received after the Secretary pays a dis-
charge claim. At the same time that 
the agency returns the payment it 
shall notify the borrower that the loan 
has been discharged and that there is 
no further obligation to repay the loan. 

(13) A FFEL Program Loan owed by 
an eligible public servant or an eligible 
victim may be discharged under the 
procedures in § 682.402 for a discharge 
based on the death or total and perma-
nent disability of the eligible public 
servant or eligible victim. 

(d) Documentation that an eligible pub-
lic servant or eligible victim died due to 
injuries suffered in the terrorist attacks 
on September 11, 2001. (1) Documenta-
tion that an eligible public servant 
died due to injuries suffered in the ter-
rorist attacks on September 11, 2001 
must include— 

(i) A certification from an authorized 
official that the individual was a mem-
ber of the Armed Forces, or was em-
ployed as a police officer, firefighter, 
or other safety or rescue personnel, and 
was present at the World Trade Center 
in New York City, New York, at the 
Pentagon in Virginia, or at the 
Shanksville, Pennsylvania site at the 
time of the terrorist-related aircraft 
crashes or in the immediate aftermath 
of these crashes; and 

(ii) The inclusion of the individual on 
an official list of the individuals who 
died in the terrorist attacks on Sep-
tember 11, 2001. 

(2) If the individual is not included on 
an official list of the individuals who 
died in the terrorist attacks on Sep-
tember 11, 2001, the borrower must pro-
vide— 

(i) The certification described in 
paragraph (d)(1)(i) of this section; 

(ii) An original or certified copy of 
the individual’s death certificate; and 

(iii) A certification from a physician 
or a medical examiner that the indi-
vidual died due to injuries suffered in 
the terrorist attacks on September 11, 
2001. 

(3) If the individual owed a FFEL 
Program Loan, a Direct Loan, or a Per-
kins Loan at the time of the terrorist 
attacks, documentation that the indi-
vidual’s loans were discharged by the 
lender, the Secretary, or the institu-
tion due to death may be substituted 

for the original or certified copy of a 
death certificate. 

(4) Documentation that an eligible 
victim died due to injuries suffered in 
the terrorist attacks on September 11, 
2001 is the inclusion of the individual 
on an official list of the individuals 
who died in the terrorist attacks on 
September 11, 2001. 

(5) If the eligible victim is not in-
cluded on an official list of the individ-
uals who died in the terrorist attacks 
on September 11, 2001, the borrower 
must provide— 

(i) The documentation described in 
paragraphs (d)(2)(ii), (d)(2)(iii), and 
(d)(3) of this section; and 

(ii) A certification signed by the bor-
rower that the eligible victim was 
present at the World Trade Center in 
New York City, New York, at the Pen-
tagon in Virginia, or at the 
Shanksville, Pennsylvania site at the 
time of the terrorist-related aircraft 
crashes or in the immediate aftermath 
of these crashes. 

(6) If the borrower is the spouse of an 
eligible public servant, and has been 
granted a discharge on a Perkins Loan, 
a Direct Loan, or a FFEL Program 
Loan held by another FFEL lender be-
cause the eligible public servant died 
due to injuries suffered in the terrorist 
attacks on September 11, 2001, docu-
mentation of the discharge may be 
used as an alternative to the docu-
mentation in paragraphs (d)(1) through 
(d)(3) of this section. 

(7) If the borrower is the spouse or 
parent of an eligible victim, and has 
been granted a discharge on a Direct 
Loan or on a FFEL Program Loan held 
by another FFEL lender because the el-
igible victim died due to injuries suf-
fered in the terrorist attacks on Sep-
tember 11, 2001, documentation of the 
discharge may be used as an alter-
native to the documentation in para-
graphs (d)(4) and (d)(5) of this section. 

(8) Under exceptional circumstances 
and on a case-by-case basis, the deter-
mination that an eligible public serv-
ant or an eligible victim died due to in-
juries suffered in the terrorist attacks 
on September 11, 2001 may be based on 
other reliable documentation approved 
by the chief executive officer of the 
guaranty agency. 
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(e) Documentation that an eligible pub-
lic servant or eligible victim became per-
manently and totally disabled due to inju-
ries suffered in the terrorist attacks on 
September 11, 2001. (1) Documentation 
that an eligible public servant became 
permanently and totally disabled due 
to injuries suffered in the terrorist at-
tacks on September 11, 2001 must in-
clude— 

(i) A certification from an authorized 
official that the individual was a mem-
ber of the Armed Forces or was em-
ployed as a police officer, firefighter or 
other safety or rescue personnel, and 
was present at the World Trade Center 
in New York City, New York, at the 
Pentagon in Virginia, or at the 
Shanksville, Pennsylvania site at the 
time of the terrorist-related aircraft 
crashes or in the immediate aftermath 
of these crashes; 

(ii) Copies of contemporaneous med-
ical records created by or at the direc-
tion of a medical professional who pro-
vided medical care to the individual 
within 24 hours of the injury having 
been sustained or within 24 hours of the 
rescue; and 

(iii) A certification by a physician, 
who is a doctor of medicine or osteop-
athy and legally authorized to practice 
in a state, that the individual became 
permanently and totally disabled due 
to injuries suffered in the terrorist at-
tacks on September 11, 2001. 

(2) Documentation that an eligible 
victim became permanently and to-
tally disabled due to injuries suffered 
in the terrorist attacks on September 
11, 2001 must include— 

(i) The documentation described in 
paragraphs (e)(1)(ii) and (e)(1)(iii) of 
this section; and 

(ii) A certification that the eligible 
victim was present at the World Trade 
Center in New York City, New York, at 
the Pentagon in Virginia, or at the 
Shanksville, Pennsylvania site at the 
time of the terrorist-related aircraft 
crashes or in the immediate aftermath 
of these crashes. 

(3) If the borrower is the spouse of an 
eligible public servant, and has been 
granted a discharge on a Perkins Loan, 
a Direct Loan, or a FFEL Program 
Loan held by another FFEL lender be-
cause the eligible public servant be-
came permanently and totally disabled 

due to injuries suffered in the terrorist 
attacks on September 11, 2001, docu-
mentation of the discharge may be 
used as an alternative to the docu-
mentation in paragraph (e)(1) of this 
section. 

(4) If the borrower is the spouse or 
parent of an eligible victim, and has 
been granted a discharge on a Direct 
Loan or on a FFEL Program Loan held 
by another FFEL lender because the el-
igible victim became permanently and 
totally disabled due to injuries suffered 
in the terrorist attacks on September 
11, 2001, documentation of the dis-
charge may be used as an alternative 
to the documentation in paragraph 
(e)(2) of this section. 

(f) Additional information. (1) A lender 
or guaranty agency may require the 
borrower to submit additional informa-
tion that the lender or guaranty agen-
cy deems necessary to determine the 
borrower’s eligibility for a discharge 
under this section. 

(2) To establish that the eligible pub-
lic servant or eligible victim was 
present at the World Trade Center in 
New York City, New York, at the Pen-
tagon in Virginia, or at the 
Shanksville, Pennsylvania site, such 
additional information may include 
but is not limited to— 

(i) Records of employment; 
(ii) Contemporaneous records of a 

federal, state, city, or local govern-
ment agency; 

(iii) An affidavit or declaration of the 
eligible public servant’s or eligible vic-
tim’s employer; and 

(iv) A sworn statement (or an 
unsworn statement complying with 28 
U.S.C. 1746) regarding the presence of 
the eligible public servant or eligible 
victim at the site. 

(3) To establish that the disability of 
the eligible public servant or eligible 
victim is due to injuries suffered in the 
terrorist attacks on September 11, 2001, 
such additional information may in-
clude but is not limited to— 

(i) Contemporaneous medical records 
of hospitals, clinics, physicians, or 
other licensed medical personnel; 

(ii) Registries maintained by federal, 
state, or local governments; or 

(iii) Records of all continuing med-
ical treatment. 
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(4) To establish the borrower’s rela-
tionship to the eligible public servant 
or eligible victim, such additional in-
formation may include but is not lim-
ited to— 

(i) Copies of relevant legal records in-
cluding court orders, letters of testa-
mentary or similar documentation; 

(ii) Copies of wills, trusts, or other 
testamentary documents; or 

(iii) Copies of approved joint Consoli-
dation Loan applications or approved 
FFEL or Direct Loan PLUS loan appli-
cations. 

(g) Limitations on discharge. (1) Only 
Federal SLS Loans, Federal Stafford 
Loans, Federal PLUS Loans, and Fed-
eral Consolidation Loans for which 
amounts were owed on September 11, 
2001, or Federal Consolidation Loans 
incurred to pay off loan amounts that 
were owed on September 11, 2001, are 
eligible for discharge under this sec-
tion. 

(2) Eligibility for a discharge under 
this section does not qualify a bor-
rower for a refund of any payments 
made on the borrower’s loan prior to 
the date the loan was discharged. 

(3) A determination by a lender or a 
guaranty agency that an eligible public 
servant or an eligible victim became 
permanently and totally disabled due 
to injuries suffered in the terrorist at-
tacks on September 11, 2001 for pur-
poses of this section does not qualify 
the eligible public servant or the eligi-
ble victim for a discharge based on a 
total and permanent disability under 
§ 682.402. 

(4) The spouse of an eligible public 
servant or eligible victim may not re-
ceive a discharge under this section if 
the eligible public servant or eligible 
victim has been identified as a partici-
pant or conspirator in the terrorist-re-
lated aircraft crashes on September 11, 
2001. An eligible parent may not re-
ceive a discharge on a FFEL PLUS 
Loan or on a Consolidation Loan that 
was used to repay a FFEL or Direct 
Loan PLUS Loan incurred on behalf of 
an individual who has been identified 
as a participant or conspirator in the 
terrorist-related aircraft crashes on 
September 11, 2001. 

[71 FR 78080, Dec. 28, 2006] 

§ 682.408 Loan disbursement through 
an escrow agent. 

(a) General. (1) A guaranty agency or 
an eligible lender may act as an escrow 
agent for the purpose of receiving Staf-
ford and PLUS loan proceeds disbursed 
by an eligible lender other than a 
school, State lender, or a State agency 
or instrumentality, and transmitting 
those proceeds to the borrower’s school 
if the lender and the escrow agent have 
entered into a written agreement for 
this purpose. 

(2) The agreement must provide 
that— 

(i) The lender may make payments 
into an escrow account that is adminis-
tered by the escrow agent in accord-
ance with the requirements of para-
graph (c) of this section and 
§ 682.207(b)(1)(iv); 

(ii) The lender shall promptly notify 
the borrower’s school when funds are 
escrowed for the borrower; and 

(iii) The escrow agent is authorized 
to— 

(A) Transmit the proceeds according 
to the note evidencing the loan; 

(B) Commingle the proceeds of the 
loans paid to it pursuant to an escrow 
agreement; 

(C) Invest the loan proceeds only in 
obligations of the Federal Government 
or obligations that are insured or guar-
anteed by the Federal Government; and 

(D) Retain for its own use interest or 
other earnings on those investments. 

(b) Disbursement by the lender. Subject 
to § 682.207(b)(1)(iii), the lender may dis-
burse the loan proceeds to the escrow 
agent using any method agreed to by 
the escrow agent and the lender. 

(c) Transmittal of FFEL loan proceeds 
by an escrow agent. The escrow agent 
shall transmit Stafford and PLUS loan 
proceeds received from a lender under 
this section to a school in accordance 
with the requirements of 
§ 682.207(b)(1)(ii) and (iv), or Stafford 
Loan proceeds to a borrower in accord-
ance with the requirements of 
§ 682.207(b)(1)(i) and (ii), not later than 
10 days after the agent receives the 
funds from the lender. 

(d) Return of untransmitted proceeds. 
The escrow agent shall return any 
untransmitted proceeds of a loan to the 
lender within 15 working days after re-
ceiving information indicating that the 

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00764 Fmt 8010 Sfmt 8010 Y:\SGML\211134.XXX 211134



755 

Off. of Postsecondary Educ., Education § 682.409 

student has not enrolled, or has ceased 
to be enrolled on at least a half-time 
basis, for the period of enrollment for 
which the loan was intended. 

(Authority: 20 U.S.C. 1078, 1082) 

[57 FR 60323, Dec. 18, 1992, as amended at 64 
FR 18980, Apr. 16, 1999; 71 FR 45708, Aug. 9, 
2006; 71 FR 64399, Nov. 1, 2006] 

§ 682.409 Mandatory assignment by 
guaranty agencies of defaulted 
loans to the Secretary. 

(a)(1) If the Secretary determines 
that action is necessary to protect the 
Federal fiscal interest, the Secretary 
directs a guaranty agency to promptly 
assign to the Secretary any loans held 
by the agency on which the agency has 
received payment under § 682.402(f), 
682.402(k), or 682.404. The collection of 
unpaid loans owed by Federal employ-
ees by Federal salary offset is, among 
other things, deemed to be in the Fed-
eral fiscal interest. Unless the Sec-
retary notifies an agency, in writing, 
that other loans must be assigned to 
the Secretary, an agency must assign 
any loan that meets all of the fol-
lowing criteria as of April 15 of each 
year: 

(i) The unpaid principal balance is at 
least $100. 

(ii) For each of the two fiscal years 
following the fiscal year in which these 
regulations are effective, the loan, and 
any other loans held by the agency for 
that borrower, have been held by the 
agency for at least four years; for any 
subsequent fiscal year such loan must 
have been held by the agency for at 
least five years. 

(iii) A payment has not been received 
on the loan in the last year. 

(iv) A judgment has not been entered 
on the loan against the borrower. 

(2) If the agency fails to meet a fiscal 
year recovery rate standard under 
paragraph (a)(2)(ii) of this section for a 
loan type, and the Secretary deter-
mines that additional assignments are 
necessary to protect the Federal fiscal 
interest, the Secretary may require the 
agency to assign in addition to those 
loans described in paragraph (a)(1) of 
this section, loans in amounts needed 
to satisfy the requirements of para-
graph (a)(2)(iii) or (a)(3)(i) of this sec-
tion. 

(i) Calculation of fiscal year loan type 
recovery rate. A fiscal year loan type re-
covery rate for an agency is deter-
mined by dividing the amount col-
lected on defaulted loans, including 
collections by Federal Income Tax Re-
fund Offset, for each loan program (i.e., 
the Stafford, PLUS, SLS, and Consoli-
dation loan programs) by the agency 
for loans of that program (including 
payments received by the agency on 
loans under § 682.401(b)(4) and § 682.409 
and the amounts of any loans pur-
chased from the guaranty agency by an 
eligible lender) during the most recent 
fiscal year for which data are available 
by the total of principal and interest 
owed to an agency on defaulted loans 
for each loan program at the beginning 
of the same fiscal year, less accounts 
permanently assigned to the Secretary 
through the most recent fiscal year. 

(ii) Fiscal year loan type recovery rates 
standards. (A) If, in each of the two fis-
cal years following the fiscal year in 
which these regulations are effective, 
the fiscal year loan type recovery rate 
for a loan program for an agency is 
below 80 percent of the average recov-
ery rate of all active guaranty agencies 
in each of the same two fiscal years for 
that program type, and the Secretary 
determines that additional assign-
ments are necessary to protect the 
Federal fiscal interest, the Secretary 
may require the agency to make addi-
tional assignments in accordance with 
paragraph (a)(2)(iii) of this section. 

(B) In any subsequent fiscal year the 
loan type recovery rate standard for a 
loan program must be 90 percent of the 
average recovery rate of all active 
guaranty agencies. 

(iii) Non-achievement of loan type re-
covery rate standards. 

(A) Unless the Secretary determines 
under paragraph (a)(2)(iv) of this sec-
tion that protection of the Federal fis-
cal interest requires that a lesser 
amount be assigned, upon notice from 
the Secretary, an agency with a fiscal 
year loan type recovery rate described 
in paragraph (a)(2)(ii) of this section 
must promptly assign to the Secretary 
a sufficient amount of defaulted loans, 
in addition to loans to be assigned in 
accordance with paragraph (a)(1) of 
this section, to cause the fiscal year 
loan type recovery rate of the agency 
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that fiscal year to equal or exceed the 
average rate of all agencies described 
in paragraph (a)(2)(ii) of this section 
when recalculated to exclude from the 
denominator of the agency’s fiscal year 
loan type recovery rate the amount of 
these additional loans. 

(B) The Secretary, in consultation 
with the guaranty agency, may require 
the amount of loans to be assigned 
under paragraph (a)(2) of this section 
to include particular categories of 
loans that share characteristics that 
make the performance of the agency 
fall below the appropriate percentage 
of the loan type recovery rate as de-
scribed in paragraph (a)(2)(ii) of this 
section. 

(iv) Calculation of loan type recovery 
rate standards. The Secretary, within 30 
days after the date for submission of 
the second quarterly report from all 
agencies, makes available to all agen-
cies a mid-year report, showing the re-
covery rate for each agency and the av-
erage recovery rate of all active guar-
anty agencies for each loan type. In ad-
dition, the Secretary, within 120 days 
after the beginning of each fiscal year, 
makes available a final report showing 
those rates and the average rate for 
each loan type for the preceding fiscal 
year. 

(3)(i) Determination that the protection 
of the Federal fiscal interest requires as-
signments. Upon petition by an agency 
submitted within 45 days of the notice 
required by paragraph (a)(2)(iii)(A) of 
this section, the Secretary may deter-
mine that protection of the Federal fis-
cal interest does not require assign-
ment of all loans described in para-
graph (a)(1) of this section or of loans 
in the full amount described in para-
graph (a)(2)(iii) of this section only 
after review of the agency’s petition. In 
making this determination, the Sec-
retary considers all relevant informa-
tion available to him (including any in-
formation and documentation obtained 
by the Secretary in reviews of the 
agency or submitted to the Secretary 
by the agency) as follows: 

(A) For each of the two fiscal years 
following the fiscal year in which these 
regulations are effective, the Secretary 
considers information presented by an 
agency with a fiscal year loan type re-
covery rate above the average rate of 

all active agencies to demonstrate that 
the protection of the Federal fiscal in-
terest will be served if any amounts of 
loans of the loan type required to be 
assigned to the Secretary under para-
graph (a)(1) of this section are retained 
by that agency. For any subsequent fis-
cal year, the Secretary considers infor-
mation presented by an agency with a 
fiscal year recovery rate 10 percent 
above the average rate of all active 
agencies. 

(B) The Secretary considers informa-
tion presented by an agency that is re-
quired to assign loans under paragraph 
(a)(2) of this section to demonstrate 
that the protection of the Federal fis-
cal interest will be served if the agency 
demonstrates that its compliance with 
§ 682.401(b)(4) and § 682.405 has reduced 
substantially its fiscal year loan type 
recovery rate or rates or if the agency 
is not required to assign amounts of 
loans that would otherwise have to be 
assigned. 

(C) The information provided by an 
agency pursuant to paragraphs 
(a)(3)(i)(A) and (B) of this section may 
include, but is not limited to the fol-
lowing: 

(1) The fiscal year loan type recovery 
rate within such school sectors as the 
Secretary may designate for the agen-
cy, and for all agencies. 

(2) The fiscal year loan type recovery 
rate for loans for the agency and for all 
agencies categorized by age of the 
loans as the Secretary may determine. 

(3) The performance of the agency, 
and all agencies, in default aversion. 

(4) The agency’s performance on 
judgment enforcement. 

(5) The existence and use of any state 
or guaranty agency-specific collection 
tools. 

(6) The agency’s level of compliance 
with §§ 682.409 and 682.410(b)(6). 

(7) Other factors that may affect loan 
repayment such as State or regional 
unemployment and natural disasters. 

(ii) Denial of an agency’s petition. If 
the Secretary does not accept the agen-
cy’s petition, the Secretary provides, 
in writing, to the agency the Sec-
retary’s reasons for concluding that 
the Federal fiscal interest is best pro-
tected by requiring the assignment. 

(b)(1) A guaranty agency that assigns 
a defaulted loan to the Secretary under 
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this section thereby releases all rights 
and title to that loan. The Secretary 
does not pay the guaranty agency any 
compensation for a loan assigned under 
this section. 

(2) The guaranty agency does not 
share in any amounts received by the 
Secretary on a loan assigned under this 
section, regardless of the reinsurance 
percentage paid on the loan or the 
agency’s previous collection costs. 

(c)(1) A guaranty agency must assign 
a loan to the Secretary under this sec-
tion at the time, in the manner, and 
with the information and documenta-
tion that the Secretary requires. The 
agency must submit this information 
and documentation in the form (includ-
ing magnetic media) and format speci-
fied by the Secretary. 

(2) The guaranty agency must exe-
cute an assignment to the United 
States of America of all right, title, 
and interest in the promissory note or 
judgment evidencing a loan assigned 
under this section. If more than one 
loan is made under an MPN, the assign-
ment of the note only applies to the 
loan or loans being assigned to the Sec-
retary. 

(3) If the agency does not provide the 
required information and documenta-
tion in the form and format required 
by the Secretary, the Secretary may, 
at his option— 

(i) Allow the agency to revise the 
agency’s submission to include the re-
quired information and documentation 
in the specified form and format; 

(ii) In the case of an improperly for-
matted computer tape, reformat the 
tape and assess the cost of the activity 
against the agency; 

(iii) Reorganize the material sub-
mitted and assess the cost of that ac-
tivity against the agency; or 

(iv) Obtain from other agency records 
and add to the agency’s submission any 
information from the original submis-
sion, and assess the cost of that activ-
ity against the agency. 

(4) For each loan assigned, the agen-
cy shall submit to the Secretary the 
following documents associated for 
each loan, assembled in the order listed 
below: 

(i) The original or a true and exact 
copy of the promissory note. 

(ii) Any documentation of a judg-
ment entered on the loan. 

(iii) A written assignment of the loan 
or judgment, unless this assignment is 
affixed to the promissory note. 

(iv) The loan application, if a sepa-
rate application was provided to the 
lender. 

(v) A payment history for the loan, 
as described in § 682.414(a)(1)(ii)(C). 

(vi) A collection history for the loan, 
as described in § 682.414(a)(1)(ii)(D). 

(5) The agency may submit copies of 
required documents in lieu of originals. 

(6) The Secretary may accept the as-
signment of a loan without all of the 
documents listed in paragraph (c)(4) of 
this section. If directed to do so, the 
agency must retain these documents 
for submission to the Secretary at 
some future date. 

(d)(1) If the Secretary determines 
that the agency has not submitted a 
document or record required by para-
graph (c) of this section, and the Sec-
retary decides to allow the agency an 
additional opportunity to submit the 
omitted document under paragraph 
(c)(3)(i) of this section, the Secretary 
notifies the agency and provides a rea-
sonable period of time for the agency 
to submit the omitted record or docu-
ment. 

(2) If the omitted document is not 
submitted within the time specified by 
the Secretary, the Secretary deter-
mines whether that omission impairs 
the Secretary’s ability to collect the 
loan. 

(3) If the Secretary determines that 
the ability to collect the loan has been 
impaired under paragraph (d)(2) of this 
section, the Secretary assesses the 
agency the amount paid to the agency 
under the reinsurance agreement and 
accrued interest at the rate applicable 
to the borrower under § 682.410(b)(3). 

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00767 Fmt 8010 Sfmt 8010 Y:\SGML\211134.XXX 211134



758 

34 CFR Ch. VI (7–1–07 Edition) § 682.410 

(4) The Secretary reassigns to the 
agency that portion of the loan deter-
mined to be unenforceable by the De-
partment. 

(Approved by the Office of Management and 
Budget under control number 1845–0020) 

(Authority: 20 U.S.C. 1078, 1078–1, 1078–2, 1078– 
3, 1082) 

[57 FR 60323, Dec. 18, 1992, as amended at 58 
FR 9120, Feb. 19, 1993; 59 FR 33356, June 28, 
1994; 60 FR 30788, June 12, 1995; 64 FR 18980, 
Apr. 16, 1999; 64 FR 58630, Oct. 29, 1999; 64 FR 
58963, Nov. 1, 1999] 

§ 682.410 Fiscal, administrative, and 
enforcement requirements. 

(a) Fiscal requirements—(1) Reserve 
fund assets. A guaranty agency shall es-
tablish and maintain a reserve fund to 
be used solely for its activities as a 
guaranty agency under the FFEL Pro-
gram (‘‘guaranty activities’’). The 
guaranty agency shall credit to the re-
serve fund— 

(i) The total amount of insurance 
premiums and Federal default fees col-
lected; 

(ii) Funds received from a State for 
the agency’s guaranty activities, in-
cluding matching funds under section 
422(a) of the Act; 

(iii) Federal advances obtained under 
sections 422(a) and (c) of the Act; 

(iv) Federal payments for default, 
bankruptcy, death, disability, closed 
schools, and false certification claims; 

(v) Supplemental preclaims assist-
ance payments; 

(vi) Transitional support payments 
received under section 458(a) of the 
Act; 

(vii) Funds collected by the guaranty 
agency on FFEL Program loans on 
which a claim has been paid; 

(viii) Investment earnings on the re-
serve fund; and 

(ix) Other funds received by the guar-
anty agency from any source for the 
agency’s guaranty activities. 

(2) Uses of reserve fund assets. A guar-
anty agency may not use the assets of 
the reserve fund established under 
paragraph (a)(1) of this section to pay 
costs prohibited under § 682.418, but 
shall use the assets of the reserve fund 
to pay only— 

(i) Insurance claims; 
(ii) Costs that are reasonable, as de-

fined under § 682.410(a)(11)(iii), and that 

are ordinary and necessary for the 
agency to fulfill its responsibilities 
under the HEA, including costs of col-
lecting loans, providing preclaims as-
sistance, monitoring enrollment and 
repayment status, and carrying out 
any other guaranty activities. Those 
costs must be— 

(A) Allocable to the FFEL Program; 
(B) Not higher than the agency would 

incur under established policies, regu-
lations, and procedures that apply to 
any comparable non-Federal activities 
of the guaranty agency; 

(C) Not included as a cost or used to 
meet cost sharing or matching require-
ments of any other federally supported 
activity, except as specifically pro-
vided by Federal law; 

(D) Net of all applicable credits; and 
(E) Documented in accordance with 

applicable legal and accounting stand-
ards; 

(iii) The Secretary’s equitable share 
of collections; 

(iv) Federal advances and other funds 
owed to the Secretary; 

(v) Reinsurance fees; 
(vi) Insurance premiums and Federal 

default fees related to cancelled loans; 
(vii) Borrower refunds, including 

those arising out of student or other 
borrower claims and defenses; 

(viii) (A) The repayment, on or after 
December 29, 1993, of amounts credited 
under paragraphs (a)(1)(ii) or (a)(1)(ix) 
of this section, if the agency provides 
the Secretary 30 days prior notice of 
the repayment and demonstrates 
that— 

(1) These amounts were originally re-
ceived by the agency under appropriate 
contemporaneous documentation speci-
fying that receipt was on a temporary 
basis only; 

(2) The objective for which these 
amounts were originally received by 
the agency has been fully achieved; and 

(3) Repayment of these amounts 
would not cause the agency to fail to 
comply with the minimum reserve lev-
els provided by paragraph (a)(10) of this 
section, except that the Secretary 
may, for good cause, provide written 
permission for a payment that meets 
the other requirements of this para-
graph (a)(2)(ix)(A). 

(B) The repayment, prior to Decem-
ber 29, 1993, of amounts credited under 
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paragraphs (a)(1)(ii) or (a)(1)(ix) of this 
section, if the agency demonstrates 
that— 

(1) These amounts were originally re-
ceived by the agency under appropriate 
contemporaneous documentation that 
receipt was on a temporary basis only; 
and 

(2) The objective for which these 
amounts were originally received by 
the agency has been fully achieved. 

(ix) Any other costs or payments or-
dinary and necessary to perform func-
tions directly related to the agency’s 
responsibilities under the HEA and for 
their proper and efficient administra-
tion; 

(x) Notwithstanding any other provi-
sion of this section, any other payment 
that was allowed by law or regulation 
at the time it was made, if the agency 
acted in good faith when it made the 
payment or the agency would other-
wise be unfairly prejudiced by the non-
allowability of the payment at a later 
time; and 

(xi) Any other amounts authorized or 
directed by the Secretary. 

(3) Accounting basis. Except as ap-
proved by the Secretary, a guaranty 
agency shall credit the items listed in 
paragraph (a)(1) of this section to its 
reserve fund upon their receipt, with-
out any deferral for accounting pur-
poses, and shall deduct the items listed 
in paragraph (a)(2) of this section from 
its reserve fund upon their payment, 
without any accrual for accounting 
purposes. 

(4) Accounting records. (i) The ac-
counting records of a guaranty agency 
must reflect the correct amount of 
sources and uses of funds under para-
graph (a) of this section. 

(ii) A guaranty agency may reverse 
prior credits to its reserve fund if— 

(A) The agency gives the Secretary 
prior notice setting forth a detailed 
justification for the action; 

(B) The Secretary determines that 
such credits were made erroneously 
and in good faith; and 

(C) The Secretary determines that 
the action would not unfairly prejudice 
other parties. 

(iii) A guaranty agency shall correct 
any other errors in its accounting or 
reporting as soon as practicable after 

the errors become known to the agen-
cy. 

(iv) If a general reconstruction of a 
guaranty agency’s historical account-
ing records is necessary to make a 
change under paragraphs (a)(4)(ii) and 
(a)(4)(iii) of this section or any other 
retroactive change to its accounting 
records, the agency may make this re-
construction only upon prior approval 
by the Secretary and without any de-
duction from its reserve fund for the 
cost of the reconstruction. 

(5) Investments. The guaranty agency 
shall exercise the level of care required 
of a fiduciary charged with the duty of 
investing the money of others when it 
invests the assets of the reserve fund 
described in paragraph (a)(1) of this 
section. It may invest these assets only 
in low-risk securities, such as obliga-
tions issued or guaranteed by the 
United States or a State. 

(6) Development of assets. (i) If the 
guaranty agency uses in a substantial 
way for purposes other than the agen-
cy’s guaranty activities any funds re-
quired to be credited to the reserve 
fund under paragraph (a)(1) of this sec-
tion or any assets derived from the re-
serve fund to develop an asset of any 
kind and does not in good faith allo-
cate a portion of the cost of developing 
and maintaining the developed asset to 
funds other than the reserve fund, the 
Secretary may require the agency to— 

(A) Correct this allocation under 
paragraph (a)(4)(iii) of this section; or 

(B) Correct the recorded ownership of 
the asset under paragraph (a)(4)(iii) of 
this section so that— 

(1) If, in a transaction with an unre-
lated third party, the agency sells or 
otherwise derives revenue from uses of 
the asset that are unrelated to the 
agency’s guaranty activities, the agen-
cy promptly shall deposit into the re-
serve fund described in paragraph (a)(1) 
of this section a percentage of the sale 
proceeds or revenue equal to the fair 
percentage of the total development 
cost of the asset paid with the reserve 
fund monies or provided by assets de-
rived from the reserve fund; or 

(2) If the agency otherwise converts 
the asset, in whole or in part, to a use 
unrelated to its guaranty activities, 
the agency promptly shall deposit into 
the reserve fund described in paragraph 
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(a)(1) of this section a fair percentage 
of the fair market value or, in the case 
of a temporary conversion, the rental 
value of the portion of the asset em-
ployed for the unrelated use. 

(ii) If the agency uses funds or assets 
described in paragraph (a)(6)(i) of this 
section in the manner described in that 
paragraph and makes a cost and main-
tenance allocation erroneously and in 
good faith, it shall correct the alloca-
tion under paragraph (a)(4)(iii) of this 
section. 

(7) Third-party claims. If the guaranty 
agency has any claim against any 
other party to recover funds or other 
assets for the reserve fund, the claim is 
the property of the United States. 

(8) Related-party transactions. All 
transactions between a guaranty agen-
cy and a related organization or other 
person that involve funds required to 
be credited to the agency’s reserve fund 
under paragraph (a)(1) of this section 
or assets derived from the reserve fund 
must be on terms that are not less ad-
vantageous to the reserve fund than 
would have been negotiated on an 
arm’s-length basis by unrelated par-
ties. 

(9) Scope of definition. The provisions 
of this § 682.410(a) define reserve funds 
and assets for purposes of sections 422 
and 428 of the Act. These provisions do 
not, however, affect the Secretary’s au-
thority to use all funds and assets of 
the agency pursuant to section 
428(c)(9)(F)(vi) of the Act. 

(10) Minimum reserve fund level. The 
guaranty agency must maintain a cur-
rent minimum reserve level of not less 
than— 

(i) .5 percent of the amount of loans 
outstanding, for the fiscal year of the 
agency that begins in calendar year 
1993; 

(ii) .7 percent of the amount of loans 
outstanding, for the fiscal year of the 
agency that begins in calendar year 
1994; 

(iii) .9 percent of the amount of loans 
outstanding, for the fiscal year of the 
agency that begins in calendar year 
1995; and 

(iv) 1.1 percent of the amount of 
loans outstanding, for each fiscal year 
of the agency that begins on or after 
January 1, 1996. 

(11) Definitions. For purposes of this 
section— 

(i) Reserve fund level means— 
(A) The total of reserve fund assets 

as defined in paragraph (a)(1) of this 
section; 

(B) Minus the total amount of the re-
serve fund assets used in accordance 
with paragraphs (a)(2) and (a)(3) of this 
section; and 

(ii) Amount of loans outstanding 
means— 

(A) The sum of— 
(1) The original principal amount of 

all loans guaranteed by the agency; 
and 

(2) The original principal amount of 
any loans on which the guarantee was 
transferred to the agency from another 
guarantor, excluding loan guarantees 
transferred to another agency pursuant 
to a plan of the Secretary in response 
to the insolvency of the agency; 

(B) Minus the original principal 
amount of all loans on which— 

(1) The loan guarantee was cancelled; 
(2) The loan guarantee was trans-

ferred to another agency; 
(3) Payment in full has been made by 

the borrower; 
(4) Reinsurance coverage has been 

lost and cannot be regained; and 
(5) The agency paid claims. 
(iii) Reasonable cost means a cost 

that, in its nature and amount, does 
not exceed that which would be in-
curred by a prudent person under the 
circumstances prevailing at the time 
the decision was made to incur the 
cost. The burden of proof is upon the 
guaranty agency, as a fiduciary under 
its agreements with the Secretary, to 
establish that costs are reasonable. In 
determining reasonableness of a given 
cost, consideration must be given to— 

(A) Whether the cost is of a type gen-
erally recognized as ordinary and nec-
essary for the proper and efficient per-
formance and administration of the 
guaranty agency’s responsibilities 
under the HEA; 

(B) The restraints or requirements 
imposed by factors such as sound busi-
ness practices, arms-length bargaining, 
Federal, State, and other laws and reg-
ulations, and the terms and conditions 
of the guaranty agency’s agreements 
with the Secretary; and 
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(C) Market prices of comparable 
goods or services. 

(b) Administrative requirements—(1) 
Independent audits. The guaranty agen-
cy shall arrange for an independent fi-
nancial and compliance audit of the 
agency’s FFEL program as follows: 

(i) With regard to a guaranty agency 
that is an agency of a State govern-
ment, an audit must be conducted in 
accordance with 31 U.S.C. 7502 and 34 
CFR part 80, appendix G. 

(ii) With regard to a guaranty agency 
that is a nonprofit organization, an 
audit must be conducted in accordance 
with OMB Circular A–133, Audits of In-
stitutions of Higher Education and 
Other Nonprofit Organizations and 34 
CFR 74.61(h)(3). If a nonprofit guaranty 
agency meets the criteria in Circular 
A–133 to have a program specific audit, 
and chooses that option, the program 
specific audit must meet the following 
requirements: 

(A) The audit must examine the 
agency’s compliance with the Act, ap-
plicable regulations, and agreements 
entered into under this part. 

(B) The audit must examine the 
agency’s financial management of its 
FFEL program activities. 

(C) The audit must be conducted in 
accordance with the standards for au-
dits issued by the United States Gen-
eral Accounting Office’s (GAO) Govern-
ment Auditing Standards. Procedures 
for audits are contained in an audit 
guide developed by, and available from, 
the Office of the Inspector General of 
the Department. 

(D) The audit must be conducted an-
nually and must be submitted to the 
Secretary within six months of the end 
of the audit period. The first audit 
must cover the agency’s activities for a 
period that includes July 23, 1992, un-
less the agency is currently submitting 
audits on a biennial basis, and the sec-
ond year of its biennial cycle starts on 
or before July 23, 1992. Under these cir-
cumstances, the agency shall submit a 
biennial audit that includes July 23, 
1992 and submit its next audit as an an-
nual audit. 

(2) Collection charges. Whether or not 
provided for in the borrower’s promis-
sory note and subject to any limitation 
on the amount of those costs in that 
note, the guaranty agency shall charge 

a borrower an amount equal to reason-
able costs incurred by the agency in 
collecting a loan on which the agency 
has paid a default or bankruptcy claim. 
These costs may include, but are not 
limited to, all attorney’s fees, collec-
tion agency charges, and court costs. 
Except as provided in §§ 682.401(b)(27) 
and 682.405(b)(1)(iv), the amount 
charged a borrower must equal the 
lesser of— 

(i) The amount the same borrower 
would be charged for the cost of collec-
tion under the formula in 34 CFR 30.60; 
or 

(ii) The amount the same borrower 
would be charged for the cost of collec-
tion if the loan was held by the U.S. 
Department of Education. 

(3) Interest charged by guaranty agen-
cies. The guaranty agency shall charge 
the borrower interest on the amount 
owed by the borrower after the capital-
ization required under paragraph (b)(4) 
of this section has occurred at a rate 
that is the greater of— 

(i) The rate established by the terms 
of the borrower’s original promissory 
note; 

(ii) In the case of a loan for which a 
judgment has been obtained, the rate 
provided for by State law. 

(4) Capitalization of unpaid interest. 
The guaranty agency shall capitalize 
any unpaid interest due the lender 
from the borrower at the time the 
agency pays a default claim to the 
lender. 

(5) Credit bureau reports. (i) After the 
completion of the procedures in para-
graph (b)(5)(ii) of this section, the 
guaranty agency shall, after it has paid 
a default claim, report promptly, but 
not less than sixty days after comple-
tion of the procedures in paragraph 
(b)(6)(v) of this section, and on a reg-
ular basis, to all national credit bu-
reaus— 

(A) The total amount of loans made 
to the borrower and the remaining bal-
ance of those loans; 

(B) The date of default; 
(C) Information concerning collec-

tion of the loan, including the repay-
ment status of the loan; 

(D) Any changes or corrections in the 
information reported by the agency 
that result from information received 
after the initial report; and 
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(E) The date the loan is fully repaid 
by or on behalf of the borrower or dis-
charged by reason of the borrower’s 
death, bankruptcy, total and perma-
nent disability, or closed school or 
false certification. 

(ii) The guaranty agency, after it 
pays a default claim on a loan but be-
fore it reports the default to a credit 
bureau or assesses collection costs 
against a borrower, shall, within the 
timeframe specified in paragraph 
(b)(6)(v) of this section, provide the 
borrower with— 

(A) Written notice that meets the re-
quirements of paragraph (b)(5)(vi) of 
this section regarding the proposed ac-
tions; 

(B) An opportunity to inspect and 
copy agency records pertaining to the 
loan obligation; 

(C) An opportunity for an adminis-
trative review of the legal enforce-
ability or past-due status of the loan 
obligation; and 

(D) An opportunity to enter into a re-
payment agreement on terms satisfac-
tory to the agency. 

(iii) The procedures set forth in 34 
CFR 30.20–30.33 (administrative offset) 
satisfy the requirements of paragraph 
(b)(5)(ii) of this section. 

(iv)(A) In response to a request sub-
mitted by a borrower, after the dead-
lines established under agency rules, 
for access to records, an administrative 
review, or for an opportunity to enter 
into a repayment agreement, the agen-
cy shall provide the requested relief 
but may continue reporting the debt to 
credit bureaus until it determines that 
the borrower has demonstrated that 
the loan obligation is not legally en-
forceable or that alternative repay-
ment arrangements satisfactory to the 
agency have been made with the bor-
rower. 

(B) The deadline established by the 
agency for requesting administrative 
review under paragraph (b)(5)(ii)(C) of 
this section must allow the borrower at 
least 60 days from the date the notice 
described in paragraph (b)(5)(ii)(A) of 
this section is sent to request that re-
view. 

(v) An agency may not permit an em-
ployee, official, or agent to conduct the 
administrative review required under 
this paragraph if that individual is— 

(A) Employed in an organizational 
component of the agency or its agent 
that is charged with collection of loan 
obligations; or 

(B) Compensated on the basis of col-
lections on loan obligations. 

(vi) The notice sent by the agency 
under paragraph (b)(5)(ii)(A) of this 
section must— 

(A) Advise the borrower that the 
agency has paid a default claim filed 
by the lender and has taken assign-
ment of the loan; 

(B) Identify the lender that made the 
loan and the school for attendance at 
which the loan was made; 

(C) State the outstanding principal, 
accrued interest, and any other charges 
then owing on the loan; 

(D) Demand that the borrower imme-
diately begin repayment of the loan; 

(E) Explain the rate of interest that 
will accrue on the loan, that all costs 
incurred to collect the loan will be 
charged to the borrower, the authority 
for assessing these costs, and the man-
ner in which the agency will calculate 
the amount of these costs; 

(F) Notify the borrower that the 
agency will report the default to all na-
tional credit bureaus to the detriment 
of the borrower’s credit rating; 

(G) Explain the opportunities avail-
able to the borrower under agency 
rules to request access to the agency’s 
records on the loan, to request an ad-
ministrative review of the legal en-
forceability or past-due status of the 
loan, and to reach an agreement on re-
payment terms satisfactory to the 
agency to prevent the agency from re-
porting the loan as defaulted to credit 
bureaus and provide deadlines and 
method for requesting this relief; 

(H) Unless the agency uses a separate 
notice to advise the borrower regarding 
other proposed enforcement actions, 
describe specifically any other enforce-
ment action, such as offset against 
Federal or state income tax refunds or 
wage garnishment that the agency in-
tends to use to collect the debt, and ex-
plain the procedures available to the 
borrower prior to those other enforce-
ment actions for access to records, for 
an administrative review, or for agree-
ment to alternative repayment terms; 
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(I) Describe the grounds on which the 
borrower may object that the loan obli-
gation as stated in the notice is not a 
legally enforceable debt owed by the 
borrower; 

(J) Describe any appeal rights avail-
able to the borrower from an adverse 
decision on administrative review of 
the loan obligation; 

(K) Describe any right to judicial re-
view of an adverse decision by the 
agency regarding the legal enforce-
ability or past-due status of the loan 
obligation; and 

(L) Describe the collection actions 
that the agency may take in the future 
if those presently proposed do not re-
sult in repayment of the loan obliga-
tion, including the filing of a lawsuit 
against the borrower by the agency and 
assignment of the loan to the Sec-
retary for the filing of a lawsuit 
against the borrower by the Federal 
Government. 

(vii) As part of the guaranty agency’s 
response to a borrower who appeals an 
adverse decision resulting from the 
agency’s administrative review of the 
loan obligation, the agency must pro-
vide the borrower with information on 
the availability of the Student Loan 
Ombudsman’s office. 

(6) Collection efforts on defaulted loans. 
(i) A guaranty agency must engage in 
reasonable and documented collection 
activities on a loan on which it pays a 
default claim filed by a lender. For a 
non-paying borrower, the agency must 
perform at least one activity every 180 
days to collect the debt, locate the bor-
rower (if necessary), or determine if 
the borrower has the means to repay 
the debt. 

(ii) A guaranty agency must attempt 
an annual Federal offset against all eli-
gible borrowers. If an agency initiates 
proceedings to offset a borrower’s 
State or Federal income tax refunds 
and other payments made by the Fed-
eral Government to the borrower, it 
may not initiate those proceedings 
sooner than 60 days after sending the 
notice described in paragraph 
(b)(5)(ii)(A) of this section. 

(iii) A guaranty agency must initiate 
administrative wage garnishment pro-
ceedings against all eligible borrowers, 
except as provided in paragraph 
(b)(6)(iv) of this section, by following 

the procedures described in paragraph 
(b)(9) of this section. 

(iv) A guaranty agency may file a 
civil suit against a borrower to compel 
repayment only if the borrower has no 
wages that can be garnished under 
paragraph (b)(9) of this section, or the 
agency determines that the borrower 
has sufficient attachable assets or in-
come that is not subject to administra-
tive wage garnishment that can be 
used to repay the debt, and the use of 
litigation would be more effective in 
collection of the debt. 

(v) Within 45 days after paying a 
lender’s default claim, the agency must 
send a notice to the borrower that con-
tains the information described in 
paragraph (b)(5)(ii) of this section. Dur-
ing this time period, the agency also 
must notify the borrower, either in the 
notice containing the information de-
scribed in paragraph (b)(5)(ii) of this 
section, or in a separate notice, that if 
he or she does not make repayment ar-
rangements acceptable to the agency, 
the agency will promptly initiate pro-
cedures to collect the debt. The agen-
cy’s notification to the borrower must 
state that the agency may administra-
tively garnish the borrower’s wages, 
file a civil suit to compel repayment, 
offset the borrower’s State and Federal 
income tax refunds and other payments 
made by the Federal Government to 
the borrower, assign the loan to the 
Secretary in accordance with § 682.409, 
and take other lawful collection means 
to collect the debt, at the discretion of 
the agency. The agency’s notification 
must include a statement that bor-
rowers may have certain legal rights in 
the collection of debts, and that bor-
rowers may wish to contact counselors 
or lawyers regarding those rights. 

(vi) Within a reasonable time after 
all of the information described in 
paragraph (b)(6)(v) of this section has 
been sent, the agency must send at 
least one notice informing the bor-
rower that the default has been re-
ported to all national credit bureaus (if 
that is the case) and that the bor-
rower’s credit rating may thereby have 
been damaged. 

(7) Special conditions for agency pay-
ment of a claim. (i) A guaranty agency 
may adopt a policy under which it pays 
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a claim to a lender on a loan under the 
conditions described in § 682.509(a)(1). 

(ii) Upon the payment of a claim 
under a policy described in paragraph 
(b)(7)(i) of this section, the guaranty 
agency shall— 

(A) Perform the loan servicing func-
tions required of a lender under 
§ 682.208, except that the agency is not 
required to follow the credit bureau re-
porting requirements of that section; 

(B) Perform the functions of the lend-
er during the repayment period of the 
loan, as required under § 682.209; 

(C) If the borrower is delinquent in 
repaying the loan at the time the agen-
cy pays a claim thereon to the lender 
or becomes delinquent while the agen-
cy holds the loan, exercise due dili-
gence in accordance with § 682.411 in at-
tempting to collect the loan from the 
borrower and any endorser or co- 
maker; and 

(D) After the date of default on the 
loan, if any, comply with paragraph 
(b)(6) of this section with respect to 
collection activities on the loan, with 
the date of default treated as the claim 
payment date for purposes of those 
paragraphs. 

(8) Preemption of State law. The provi-
sions of paragraphs (b)(2), (5), and (6) of 
this section preempt any State law, in-
cluding State statutes, regulations, or 
rules, that would conflict with or 
hinder satisfaction of the requirements 
of these provisions. 

(9) Administrative Garnishment. (i) If a 
guaranty agency decides to garnish the 
disposable pay of a borrower who is not 
making payments on a loan held by the 
agency, on which the Secretary has 
paid a reinsurance claim, it shall do so 
in accordance with the following proce-
dures: 

(A) The employer shall deduct and 
pay to the agency from a borrower’s 
wages an amount that does not exceed 
the lesser of 15 percent of the bor-
rower’s disposable pay for each pay pe-
riod or the amount permitted by 15 
U.S.C. 1673, unless the borrower pro-
vides the agency with written consent 
to deduct a greater amount. For this 
purpose, the term ‘‘disposable pay’’ 
means that part of the borrower’s com-
pensation from an employer remaining 
after the deduction of any amounts re-
quired by law to be withheld. 

(B) At least 30 days before the initi-
ation of garnishment proceedings, the 
guaranty agency shall mail to the bor-
rower’s last known address, a written 
notice of the nature and amount of the 
debt, the intention of the agency to 
initiate proceedings to collect the debt 
through deductions from pay, and an 
explanation of the borrower’s rights. 

(C) The guaranty agency shall offer 
the borrower an opportunity to inspect 
and copy agency records related to the 
debt. 

(D) The guaranty agency shall offer 
the borrower an opportunity to enter 
into a written repayment agreement 
with the agency under terms agreeable 
to the agency. 

(E) The guaranty agency shall offer 
the borrower an opportunity for a hear-
ing in accordance with paragraph 
(b)(9)(i)(J) of this section concerning 
the existence or the amount of the debt 
and, in the case of a borrower whose 
proposed repayment schedule under the 
garnishment order is established other 
than by a written agreement under 
paragraph (b)(9)(i)(D) of this section, 
the terms of the repayment schedule. 

(F) The guaranty agency shall sue 
any employer for any amount that the 
employer, after receipt of the garnish-
ment notice provided by the agency 
under paragraph (b)(9)(i)(H) of this sec-
tion, fails to withhold from wages owed 
and payable to an employee under the 
employer’s normal pay and disburse-
ment cycle. 

(G) The guaranty agency may not 
garnish the wages of a borrower whom 
it knows has been involuntarily sepa-
rated from employment until the bor-
rower has been reemployed continu-
ously for at least 12 months. 

(H) Unless the guaranty agency re-
ceives information that the agency be-
lieves justifies a delay or cancellation 
of the withholding order, it shall send 
a withholding order to the employer 
within 20 days after the borrower fails 
to make a timely request for a hearing, 
or, if a timely request for a hearing is 
made by the borrower, within 20 days 
after a final decision is made by the 
agency to proceed with garnishment. 

(I) The notice given to the employer 
under paragraph (b)(9)(i)(H) of this sec-
tion must contain only the information 
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as may be necessary for the employer 
to comply with the withholding order. 

(J) The guaranty agency shall pro-
vide a hearing, which, at the bor-
rower’s option, may be oral or written, 
if the borrower submits a written re-
quest for a hearing on the existence or 
amount of the debt or the terms of the 
repayment schedule. The time and lo-
cation of the hearing shall be estab-
lished by the agency. An oral hearing 
may, at the borrower’s option, be con-
ducted either in-person or by telephone 
conference. All telephonic charges 
must be the responsibility of the guar-
anty agency. 

(K) If the borrower’s written request 
is received by the guaranty agency on 
or before the 15th day following the 
borrower’s receipt of the notice de-
scribed in paragraph (b)(9)(i)(B) of this 
section, the guaranty agency may not 
issue a withholding order until the bor-
rower has been provided the requested 
hearing. For purposes of this para-
graph, in the absence of evidence to the 
contrary, a borrower shall be consid-
ered to have received the notice de-
scribed in paragraph (b)(9)(i)(B) of this 
section 5 days after it was mailed by 
the agency. The guaranty agency shall 
provide a hearing to the borrower in 
sufficient time to permit a decision, in 
accordance with the procedures that 
the agency may prescribe, to be ren-
dered within 60 days. 

(L) If the borrower’s written request 
is received by the guaranty agency 
after the 15th day following the bor-
rower’s receipt of the notice described 
in paragraph (b)(9)(i)(B) of this section, 
the guaranty agency shall provide a 
hearing to the borrower in sufficient 
time that a decision, in accordance 
with the procedures that the agency 
may prescribe, may be rendered within 
60 days, but may not delay issuance of 
a withholding order unless the agency 
determines that the delay in filing the 
request was caused by factors over 
which the borrower had no control, or 
the agency receives information that 
the agency believes justifies a delay or 
cancellation of the withholding order. 
For purposes of this paragraph, in the 
absence of evidence to the contrary, a 
borrower shall be considered to have 
received the notice described in para-

graph (b)(9)(i)(B) of this section 5 days 
after it was mailed by the agency. 

(M) The hearing official appointed by 
the agency to conduct the hearing may 
be any qualified individual, including 
an administrative law judge, not under 
the supervision or control of the head 
of the guaranty agency. 

(N) The hearing official shall issue a 
final written decision at the earliest 
practicable date, but not later than 60 
days after the guaranty agency’s re-
ceipt of the borrower’s hearing request. 

(O) As specified in section 488A(a)(8) 
of the HEA, the borrower may seek ju-
dicial relief, including punitive dam-
ages, if the employer discharges, re-
fuses to employ, or takes disciplinary 
action against the borrower due to the 
issuance of a withholding order. 

(ii) References to ‘‘the borrower’’ in 
this paragraph include all endorsers on 
a loan. 

(10) Conflicts of interest. (i) A guaranty 
agency shall maintain and enforce 
written standards of conduct governing 
the performance of its employees, offi-
cers, directors, trustees, and agents en-
gaged in the selection, award, and ad-
ministration of contracts or agree-
ments. The standards of conduct must, 
at a minimum, require disclosure of fi-
nancial or other interests and must 
mandate disinterested decision-mak-
ing. The standards must provide for ap-
propriate disciplinary actions to be ap-
plied for violations of the standards by 
employees, officers, directors, trustees, 
or agents of the guaranty agency, and 
must include provisions to— 

(A) Prohibit any employee, officer, 
director, trustee, or agent from partici-
pating in the selection, award, or deci-
sion-making related to the administra-
tion of a contract or agreement sup-
ported by the reserve fund described in 
paragraph (a) of this section, if that 
participation would create a conflict of 
interest. Such a conflict would arise if 
the employee, officer, director, trustee, 
or agent, or any member of his or her 
immediate family, his or her partner, 
or an organization that employs or is 
about to employ any of those parties 
has a financial or ownership interest in 
the organization selected for an award 
or would benefit from the decision 
made in the administration of the con-
tract or agreement. The prohibitions 
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described in this paragraph do not 
apply to employees of a State agency 
covered by codes of conduct established 
under State law; 

(B) Ensure sufficient separation of re-
sponsibility and authority between its 
lender claims processing as a guaranty 
agency and its lending or loan serv-
icing activities, or both, within the 
guaranty agency or between that agen-
cy and one or more affiliates, including 
independence in direct reporting re-
quirements and such management and 
systems controls as may be necessary 
to demonstrate, in the independent 
audit required under § 682.410(b)(1), that 
claims filed by another arm of the 
guaranty agency or by an affiliate of 
that agency receive no more favorable 
treatment than that accorded the 
claims filed by a lender or servicer that 
is not an affiliate or part of the guar-
anty agency; and 

(C) Prohibit the employees, officers, 
directors, trustees, and agents of the 
guaranty agency, his or her partner, or 
any member of his or her immediate 
family, from soliciting or accepting 
gratuities, favors, or anything of mone-
tary value from contractors or parties 
to agreements, except that nominal 
and unsolicited gratuities, favors, or 
items may be accepted. 

(ii) Guaranty agency restructuring. If 
the Secretary determines that action is 
necessary to protect the Federal fiscal 
interest because of an agency’s failure 
to meet the requirements of 
§ 682.410(b)(10)(i), the Secretary may re-
quire the agency to comply with any 
additional measures that the Secretary 
believes are appropriate, including the 
total divestiture of the agency’s non- 
FFEL functions and the agency’s inter-
ests in any affiliated organization. 

(c) Enforcement requirements. A guar-
anty agency shall take such measures 
and establish such controls as are nec-
essary to ensure its vigorous enforce-
ment of all Federal, State, and guar-
anty agency requirements, including 
agreements, applicable to its loan 
guarantee program, including, at a 
minimum, the following: 

(1) Conducting comprehensive bien-
nial on-site program reviews, using sta-
tistically valid techniques to calculate 
liabilities to the Secretary that each 

review indicates may exist, of at 
least— 

(i)(A) Each participating lender 
whose dollar volume of FFEL loans 
made or held by the lender and guaran-
teed by the agency in the preceding 
year— 

(1) Equaled or exceeded two percent 
of the total of all loans guaranteed in 
that year by the agency; 

(2) Was one of the ten largest lenders 
whose loans were guaranteed in that 
year by the agency; or 

(3) Equaled or exceeded $10 million in 
the most recent fiscal year; 

(B) Each lender described in section 
435(d)(1)(D) or (J) of the Act that is lo-
cated in any State in which the agency 
is the principal guarantor, and, at the 
option of each guaranty agency, the 
Student Loan Marketing Association; 
and 

(C) Each participating school, lo-
cated in a State for which the guaranty 
agency is the principal guaranty agen-
cy, that has a cohort default rate, as 
described in subpart M of 34 CFR part 
668, for either of the 2 immediately pre-
ceding fiscal years, as defined in 34 
CFR 668.182, that exceeds 20 percent, 
unless the school is under a mandate 
from the Secretary under subpart M of 
34 CFR part 668 to take specific default 
reduction measures or if the total dol-
lar amount of loans entering repay-
ment in each fiscal year on which the 
cohort default rate over 20 percent is 
based does not exceed $100,000; or 

(ii) The schools and lenders selected 
by the agency as an alternative to the 
reviews required by paragraphs 
(c)(1)(A)–(C) of this section if the Sec-
retary approves the agency’s proposed 
alternative selection methodology. 

(2) Demanding prompt repayment by 
the responsible parties to lenders, bor-
rowers, the agency, or the Secretary, 
as appropriate, of all funds found in 
those reviews to be owed by the par-
ticipants with regard to loans guaran-
teed by the agency, whether or not the 
agency holds the loans, and monitoring 
the implementation by participants of 
corrective actions, including these re-
payments, required by the agency as a 
result of those reviews. 

(3) Referring to the Secretary for fur-
ther enforcement action any case in 

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00776 Fmt 8010 Sfmt 8010 Y:\SGML\211134.XXX 211134



767 

Off. of Postsecondary Educ., Education § 682.411 

which repayment of funds to the Sec-
retary is not made in full within 60 
days of the date of the agency’s written 
demand to the school, lender, or other 
party for payment, together with all 
supporting documentation, any cor-
respondence, and any other documenta-
tion submitted by that party regarding 
the repayment. 

(4) Adopting procedures for identi-
fying fraudulent loan applications. 

(5) Undertaking or arranging with 
State or local law enforcement agen-
cies for the prompt and thorough inves-
tigation of all allegations and indica-
tions of criminal or other pro-
grammatic misconduct by its program 
participants, including violations of 
Federal law or regulations. 

(6) Promptly referring to appropriate 
State and local regulatory agencies 
and to nationally recognized accred-
iting agencies and associations for in-
vestigation information received by 
the guaranty agency that may affect 
the retention or renewal of the license 
or accreditation of a program partici-
pant. 

(7) Promptly reporting all of the alle-
gations and indications of misconduct 
having a substantial basis in fact, and 
the scope, progress, and results of the 
agency’s investigations thereof to the 
Secretary. 

(8) Referring appropriate cases to 
State or local authorities for criminal 
prosecution or civil litigation. 

(9) Promptly notifying the Secretary 
of— 

(i) Any action it takes affecting the 
FFEL program eligibility of a partici-
pating lender or school; 

(ii) Information it receives regarding 
an action affecting the FFEL program 
eligibility of a participating lender or 
school taken by a nationally recog-
nized accrediting agency, association, 
or a State licensing agency; 

(iii) Any judicial or administrative 
proceeding relating to the enforce-
ability of FFEL loans guaranteed by 
the agency or in which tuition obliga-
tions of a school’s students are directly 
at issue, other than a proceeding relat-
ing to a single borrower or student; and 

(iv) Any petition for relief in bank-
ruptcy, application for receivership, or 
corporate dissolution proceeding 
brought by or against a school or lend-

er participating in its loan guarantee 
program. 

(10) Cooperating with all program re-
views, investigations, and audits con-
ducted by the Secretary relating to the 
agency’s loan guarantee program. 

(11) Taking prompt action to protect 
the rights of borrowers and the Federal 
fiscal interest respecting loans that the 
agency has guaranteed when the agen-
cy learns that a participating school or 
holder of loans is experiencing prob-
lems that threaten the solvency of the 
school or holder, including— 

(i) Conducting on-site program re-
views; 

(ii) Providing training and technical 
assistance, if appropriate; 

(iii) Filing a proof of claim with a 
bankruptcy court for recovery of any 
funds due the agency and any refunds 
due to borrowers on FFEL loans that it 
has guaranteed when the agency learns 
that a school has filed a bankruptcy 
petition; 

(iv) Promptly notifying the Sec-
retary that the agency has determined 
that a school or holder of loans is expe-
riencing potential solvency problems; 
and 

(v) Promptly notifying the Secretary 
of the results of any actions taken by 
the agency to protect Federal funds in-
volving such a school or holder. 

(Approved by the Office of Management and 
Budget under control number 1845–0020) 

(Authority: 20 U.S.C. 1078, 1078–1, 1078–2, 1078– 
3, 1080a, 1082, 1087, 1091a, and 1099) 

[57 FR 60323, Dec. 18, 1992, as amended at 58 
FR 9119, Feb. 19, 1993; 59 FR 22487, Apr. 29, 
1994; 59 FR 25747, May 17, 1994; 59 FR 35625, 
July 13, 1994; 59 FR 60691, Nov. 25, 1994; 61 FR 
60436, 60486, Nov. 27, 1996; 64 FR 18981, Apr. 16, 
1999; 64 FR 58630, Oct. 29, 1999; 64 FR 58965, 
Nov. 1, 1999; 65 FR 65621, 65650, Nov. 1, 2000; 66 
FR 34764, June 29, 2001; 68 FR 75429, Dec. 31, 
2003; 71 FR 45708, Aug. 9, 2006] 

§ 682.411 Lender due diligence in col-
lecting guaranty agency loans. 

(a) General. In the event of delin-
quency on an FFEL Program loan, the 
lender must engage in at least the col-
lection efforts described in paragraphs 
(c) through (n) of this section, except 
that in the case of a loan made to a 
borrower who is incarcerated, residing 
outside a State, Mexico, or Canada, or 
whose telephone number is unknown, 
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the lender may send a forceful collec-
tion letter instead of each telephone ef-
fort required by this section. 

(b) Delinquency. (1) For purposes of 
this section, delinquency on a loan be-
gins on the first day after the due date 
of the first missed payment that is not 
later made. The due date of the first 
payment is established by the lender 
but must occur by the deadlines speci-
fied in § 682.209(a) or, if the lender first 
learns after the fact that the borrower 
has entered the repayment period, no 
later than 75 days after the day the 
lender so learns, except as provided in 
§ 682.209(a)(2)(v) and (a)(3)(ii)(E). If a 
payment is made late, the first day of 
delinquency is the day after the due 
date of the next missed payment that 
is not later made. A payment that is 
within five dollars of the amount nor-
mally required to advance the due date 
may nevertheless advance the due date 
if the lender’s procedures allow for that 
advancement. 

(2) At no point during the periods 
specified in paragraphs (c), (d), and (e) 
of this section may the lender permit 
the occurrence of a gap in collection 
activity, as defined in paragraph (j) of 
this section, of more than 45 days (60 
days in the case of a transfer). 

(3) As part of one of the collection ac-
tivities provided for in this section, the 
lender must provide the borrower with 
information on the availability of the 
Student Loan Ombudsman’s office. 

(c) 1–15 days delinquent. Except in the 
case in which a loan is brought into 
this period by a payment on the loan, 
expiration of an authorized deferment 
or forbearance period, or the lender’s 
receipt from the drawee of a dishonored 
check submitted as a payment on the 
loan, the lender during this period 
must send at least one written notice 
or collection letter to the borrower in-
forming the borrower of the delin-
quency and urging the borrower to 
make payments sufficient to eliminate 
the delinquency. The notice or collec-
tion letter sent during this period must 
include, at a minimum, a lender or 
servicer contact, a telephone number, 
and a prominent statement informing 
the borrower that assistance may be 
available if he or she is experiencing 
difficulty in making a scheduled repay-
ment. 

(d) 16–180 days delinquent (16–240 days 
delinquent for a loan repayable in install-
ments less frequently than monthly). (1) 
Unless exempted under paragraph (d)(4) 
of this section, during this period the 
lender must engage in at least four 
diligent efforts to contact the borrower 
by telephone and send at least four col-
lection letters urging the borrower to 
make the required payments on the 
loan. At least one of the diligent ef-
forts to contact the borrower by tele-
phone must occur on or before, and an-
other one must occur after, the 90th 
day of delinquency. Collection letters 
sent during this period must include, 
at a minimum, information for the bor-
rower regarding deferment, forbear-
ance, income-sensitive repayment and 
loan consolidation, and other available 
options to avoid default. 

(2) At least two of the collection let-
ters required under paragraph (d)(1) of 
this section must warn the borrower 
that, if the loan is not paid, the lender 
will assign the loan to the guaranty 
agency that, in turn, will report the de-
fault to all national credit bureaus, 
and that the agency may institute pro-
ceedings to offset the borrower’s State 
and Federal income tax refunds and 
other payments made by the Federal 
Government to the borrower or to gar-
nish the borrower’s wages, or to assign 
the loan to the Federal Government for 
litigation against the borrower. 

(3) Following the lender’s receipt of a 
payment on the loan or a correct ad-
dress for the borrower, the lender’s re-
ceipt from the drawee of a dishonored 
check received as a payment on the 
loan, the lender’s receipt of a correct 
telephone number for the borrower, or 
the expiration of an authorized 
deferment or forbearance period, the 
lender is required to engage in only— 

(i) Two diligent efforts to contact the 
borrower by telephone during this pe-
riod, if the loan is less than 91 days de-
linquent (121 days delinquent for a loan 
repayable in installments less fre-
quently than monthly) upon receipt of 
the payment, correct address, correct 
telephone number, or returned check, 
or expiration of the deferment or for-
bearance; or 
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(ii) One diligent effort to contact the 
borrower by telephone during this pe-
riod if the loan is 91–120 days delin-
quent (121–180 days delinquent for a 
loan repayable in installments less fre-
quently than monthly) upon receipt of 
the payment, correct address, correct 
telephone number, or returned check, 
or expiration of the deferment or for-
bearance. 

(4) A lender need not attempt to con-
tact by telephone any borrower who is 
more than 120 days delinquent (180 days 
delinquent for a loan repayable in in-
stallments less frequent than monthly) 
following the lender’s receipt of— 

(i) A payment on the loan; 
(ii) A correct address or correct tele-

phone number for the borrower; 
(iii) A dishonored check received 

from the drawee as a payment on the 
loan; or 

(iv) The expiration of an authorized 
deferment or forbearance. 

(e) 181–270 days delinquent (241–330 
days delinquent for a loan repayable in 
installments less frequently than month-
ly). During this period the lender must 
engage in efforts to urge the borrower 
to make the required payments on the 
loan. These efforts must, at a min-
imum, provide information to the bor-
rower regarding options to avoid de-
fault and the consequences of default-
ing on the loan. 

(f) Final demand. On or after the 241st 
day of delinquency (the 301st day for 
loans payable in less frequent install-
ments than monthly) the lender must 
send a final demand letter to the bor-
rower requiring repayment of the loan 
in full and notifying the borrower that 
a default will be reported to a national 
credit bureau. The lender must allow 
the borrower at least 30 days after the 
date the letter is mailed to respond to 
the final demand letter and to bring 
the loan out of default before filing a 
default claim on the loan. 

(g) Collection procedures when bor-
rower’s telephone number is not available. 
Upon completion of a diligent but un-
successful effort to ascertain the cor-
rect telephone number of a borrower as 
required by paragraph (m) of this sec-
tion, the lender is excused from any 
further efforts to contact the borrower 
by telephone, unless the borrower’s 
number is obtained before the 211th 

day of delinquency (the 271st day for 
loans repayable in installments less 
frequently than monthly). 

(h) Skip-tracing. (1) Unless the letter 
specified under paragraph (f) of this 
section has already been sent, within 10 
days of its receipt of information indi-
cating that it does not know the bor-
rower’s current address, the lender 
must begin to diligently attempt to lo-
cate the borrower through the use of 
effective commercial skip-tracing tech-
niques. These efforts must include, but 
are not limited to, sending a letter to 
or making a diligent effort to contact 
each endorser, relative, reference, indi-
vidual, and entity, identified in the 
borrower’s loan file, including the 
schools the student attended. For this 
purpose, a lender’s contact with a 
school official who might reasonably 
be expected to know the borrower’s ad-
dress may be with someone other than 
the financial aid administrator, and 
may be in writing or by phone calls. 
These efforts must be completed by the 
date of default with no gap of more 
than 45 days between attempts to con-
tact those individuals or entities. 

(2) Upon receipt of information indi-
cating that it does not know the bor-
rower’s current address, the lender 
must discontinue the collection efforts 
described in paragraphs (c) through (f) 
of this section. 

(3) If the lender is unable to ascertain 
the borrower’s current address despite 
its performance of the activities de-
scribed in paragraph (h)(1) of this sec-
tion, the lender is excused thereafter 
from performance of the collection ac-
tivities described in paragraphs (c) 
through (f) and (l)(1) through (l)(3) and 
(l)(5) of this section unless it receives 
communication indicating the bor-
rower’s address before the 241st day of 
delinquency (the 301st day for loans 
payable in less frequent installments 
than monthly). 

(4) The activities specified by para-
graph (m)(1)(i) or (ii) of this section 
(with references to the ‘‘borrower’’ un-
derstood to mean endorser, reference, 
relative, individual, or entity as appro-
priate) meet the requirement that the 
lender make a diligent effort to con-
tact each individual identified in the 
borrower’s loan file. 
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(i) Default aversion assistance. Not 
earlier than the 60th day and no later 
than the 120th day of delinquency, a 
lender must request default aversion 
assistance from the guaranty agency 
that guarantees the loan. 

(j) Gap in collection activity. For pur-
poses of this section, the term gap in 
collection activity means, with respect 
to a loan, any period— 

(1) Beginning on the date that is the 
day after— 

(i) The due date of a payment unless 
the lender does not know the bor-
rower’s address on that date; 

(ii) The day on which the lender re-
ceives a payment on a loan that re-
mains delinquent notwithstanding the 
payment; 

(iii) The day on which the lender re-
ceives the correct address for a delin-
quent borrower; 

(iv) The day on which the lender 
completes a collection activity; 

(v) The day on which the lender re-
ceives a dishonored check submitted as 
a payment on the loan; 

(vi) The expiration of an authorized 
deferment or forbearance period on a 
delinquent loan; or 

(vii) The day the lender receives in-
formation indicating it does not know 
the borrower’s current address; and 

(2) Ending on the date of the earliest 
of— 

(i) The day on which the lender re-
ceives the first subsequent payment or 
completed deferment request or for-
bearance agreement; 

(ii) The day on which the lender be-
gins the first subsequent collection ac-
tivity; 

(iii) The day on which the lender re-
ceives written communication from 
the borrower relating to his or her ac-
count; or 

(iv) Default. 
(k) Transfer. For purposes of this sec-

tion, the term transfer with respect to 
a loan means any action, including, but 
not limited to, the sale of the loan, 
that results in a change in the system 
used to monitor or conduct collection 
activity on a loan from one system to 
another. 

(l) Collection activity. For purposes of 
this section, the term collection activity 
with respect to a loan means— 

(1) Mailing or otherwise transmitting 
to the borrower at an address that the 
lender reasonably believes to be the 
borrower’s current address a collection 
letter or final demand letter that satis-
fies the timing and content require-
ments of paragraph (c), (d), (e), or (f) of 
this section; 

(2) Making an attempt to contact the 
borrower by telephone to urge the bor-
rower to begin or resume repayment; 

(3) Conducting skip-tracing efforts, in 
accordance with paragraph (h)(1) or 
(m)(1)(iii) of this section, to locate a 
borrower whose correct address or tele-
phone number is unknown to the lend-
er; 

(4) Mailing or otherwise transmitting 
to the guaranty agency a request for 
default aversion assistance available 
from the agency on the loan at the 
time the request is transmitted; or 

(5) Any telephone discussion or per-
sonal contact with the borrower so 
long as the borrower is apprised of the 
account’s past-due status. 

(m) Diligent effort for telephone con-
tact. (1) For purposes of this section, 
the term diligent effort with respect to 
telephone contact means— 

(i) A successful effort to contact the 
borrower by telephone; 

(ii) At least two unsuccessful at-
tempts to contact the borrower by tele-
phone at a number that the lender rea-
sonably believes to be the borrower’s 
correct telephone number; or 

(iii) An unsuccessful effort to ascer-
tain the correct telephone number of a 
borrower, including, but not limited to, 
a directory assistance inquiry as to the 
borrower’s telephone number, and 
sending a letter to or making a diligent 
effort to contact each reference, rel-
ative, and individual identified in the 
most recent loan application or most 
recent school certification for that bor-
rower held by the lender. The lender 
may contact a school official other 
than the financial aid administrator 
who reasonably may be expected to 
know the borrower’s address or tele-
phone number. 

(2) If the lender is unable to ascertain 
the borrower’s correct telephone num-
ber despite its performance of the ac-
tivities described in paragraph 
(m)(1)(iii) of this section, the lender is 
excused thereafter from attempting to 
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contact the borrower by telephone un-
less it receives a communication indi-
cating the borrower’s current tele-
phone number before the 211th day of 
delinquency (the 271st day for loans re-
payable in installments less frequently 
than monthly). 

(3) The activities specified by para-
graph (m)(1) (i) or (ii) of this section 
(with references to ‘‘the borrower’’ un-
derstood to mean endorser, reference, 
relative, or individual as appropriate), 
meet the requirement that the lender 
make a diligent effort to contact each 
endorser or each reference, relative, or 
individual identified on the borrower’s 
most recent loan application or most 
recent school certification. 

(n) Due diligence for endorsers. (1) Be-
fore filing a default claim on a loan 
with an endorser, the lender must— 

(i) Make a diligent effort to contact 
the endorser by telephone; and 

(ii) Send the endorser on the loan two 
letters advising the endorser of the de-
linquent status of the loan and urging 
the endorser to make the required pay-
ments on the loan with at least one let-
ter containing the information de-
scribed in paragraph (d)(2) of this sec-
tion (with references to ‘‘the borrower’’ 
understood to mean the endorser). 

(2) On or after the 241st day of delin-
quency (the 301st day for loans payable 
in less frequent installments than 
monthly) the lender must send a final 
demand letter to the endorser requir-
ing repayment of the loan in full and 
notifying the endorser that a default 
will be reported to a national credit bu-
reau. The lender must allow the en-
dorser at least 30 days after the date 
the letter is mailed to respond to the 
final demand letter and to bring the 
loan out of default before filing a de-
fault claim on the loan. 

(3) Unless the letter specified under 
paragraph (n)(2) of this section has al-
ready been sent, upon receipt of infor-
mation indicating that it does not 
know the endorser’s current address or 
telephone number, the lender must 
diligently attempt to locate the en-
dorser through the use of effective 
commercial skip-tracing techniques. 
This effort must include an inquiry to 
directory assistance. 

(o) Preemption of State law. The provi-
sions of this section preempt any State 

law, including State statutes, regula-
tions, or rules, that would conflict with 
or hinder satisfaction of the require-
ments or frustrate the purposes of this 
section. 

(Approved by the Office of Management and 
Budget under control number 1845–0020) 

(Authority: 20 U.S.C. 1078, 1078–1, 1078–2, 1078– 
3, 1080a, 1082, 1087) 

[64 FR 58630, Oct. 29, 1999, as amended at 64 
FR 58965, Nov. 1, 1999] 

§ 682.412 Consequences of the failure 
of a borrower or student to estab-
lish eligibility. 

(a) The lender shall immediately 
send to the borrower a final demand 
letter meeting the requirements of 
§ 682.411(f) when it learns and can sub-
stantiate that the borrower or the stu-
dent on whose behalf a parent has bor-
rowed, without the lender or school’s 
knowledge at the time the loan was 
made, provided false or erroneous in-
formation or took actions that caused 
the student or borrower— 

(1) To be ineligible for all or a por-
tion of a loan made under this part; 

(2) To receive a Stafford loan subject 
to payment of Federal interest benefits 
as provided under § 682.301 for which he 
or she was ineligible; or 

(3) To receive loan proceeds for a pe-
riod of enrollment from which he or 
she has withdrawn or been expelled 
prior to the first day of classes or dur-
ing which he or she failed to attend 
school and has not paid those funds to 
the school or repaid them to the lend-
er. 

(b) The lender shall neither bill the 
Secretary for nor be entitled to inter-
est benefits on a loan after it learns 
that one of the conditions described in 
paragraph (a) of this section exists 
with respect to the loan. 

(c) In the final demand letter trans-
mitted under paragraph (a) of this sec-
tion, the lender shall demand that 
within 30 days from the date the letter 
is mailed the borrower repay in full 
any principal amount for which the 
borrower is ineligible and any accrued 
interest, including interest and all spe-
cial allowance paid by the Secretary. 

(d) If the borrower repays the 
amounts described in paragraph (c) of 
this section within the 30-day period, 
the lender shall— 
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(1) On its next quarterly interest bill-
ing submitted under § 682.305, refund to 
the Secretary the interest benefits and 
special allowance repaid by the bor-
rower and all other interest benefits 
and special allowance previously paid 
by the Secretary on the ineligible por-
tion of the loan; and 

(2) Treat that payment of the prin-
cipal amount of the ineligible portion 
of the loan as a prepayment of prin-
cipal. 

(e) If a borrower fails to comply with 
the terms of a final demand letter de-
scribed in paragraph (a) of this section, 
the lender shall treat the entire loan as 
in default, and— 

(1) With its next quarterly interest 
billing submitted under § 682.305, refund 
to the Secretary the amount of the in-
terest benefits received from the Sec-
retary on the ineligible portion of the 
loan, whether or not repaid by the bor-
rower; and 

(2) Within the time specified in 
§ 682.406(a)(5), file a default claim there-
on with the guaranty agency for the 
entire unpaid balance of principal and 
accrued interest. 

(Approved by the Office of Management and 
Budget under control number 1840–0538) 

(Authority: 20 U.S.C. 1077, 1078, 1078–1, 1078–2, 
1078–3, 1082, 1087–1) 

[57 FR 60323, Dec. 18, 1992, as amended at 58 
FR 9120, Feb. 19, 1993; 60 FR 61757, Dec. 1, 
1995; 64 FR 58632, Oct. 29, 1999] 

§ 682.413 Remedial actions. 
(a)(1) The Secretary requires a lender 

and its third-party servicer admin-
istering any aspect of the FFEL pro-
grams under a contract with the lender 
to repay interest benefits and special 
allowance or other compensation re-
ceived on a loan guaranteed by a guar-
anty agency, pursuant to paragraph 
(a)(2) of this section— 

(i) For any period beginning on the 
date of a failure by the lender or 
servicer, with respect to the loan, to 
comply with any of the requirements 
set forth in § 682.406(a)(1)–(a)(6), (a)(9), 
and (a)(12); 

(ii) For any period beginning on the 
date of a failure by the lender or 
servicer, with respect to the loan, to 
meet a condition of guarantee coverage 
established by the guaranty agency, to 

the date, if any, on which the guaranty 
agency reinstated the guarantee cov-
erage pursuant to policies and proce-
dures established by the agency; 

(iii) For any period in which the lend-
er or servicer, with respect to the loan, 
violates the requirements of subpart C 
of this part; and 

(iv) For any period beginning on the 
day after the Secretary’s obligation to 
pay special allowance on the loan ter-
minates under § 682.302(d). 

(2) For purposes of this section, a 
lender and any applicable third-party 
servicer shall be considered jointly and 
severally liable for the repayment of 
any interest benefits and special allow-
ance paid as a result of a violation of 
applicable requirements by the servicer 
in administering the lender’s FFEL 
programs. 

(3) For purposes of paragraph (a)(2) of 
this section, the relevant third-party 
servicer shall repay any outstanding li-
abilities under paragraph (a)(2) of this 
section only if— 

(i) The Secretary has determined 
that the servicer is jointly and sever-
ally liable for the liabilities; and 

(ii) (A) The lender has not repaid in 
full the amount of the liability within 
30 days from the date the lender re-
ceives notice from the Secretary of the 
liability; 

(B) The lender has not made other 
satisfactory arrangements to pay the 
amount of the liability within 30 days 
from the date the lender receives no-
tice from the Secretary of the liability; 
or 

(C) The Secretary is unable to collect 
the liability from the lender by offset-
ting the lender’s bill to the Secretary 
for interest benefits or special allow-
ance, if— 

(1) The bill is submitted after the 30 
day period specified in paragraph 
(a)(3)(ii)(A) of this section has passed; 
and 

(2) The lender has not paid, or made 
satisfactory arrangements to pay, the 
liability. 

(b)(1) The Secretary requires a guar-
anty agency to repay reinsurance pay-
ments received on a loan if the lender, 
third-party servicer, if applicable, or 
the agency failed to meet the require-
ments of § 682.406(a). 
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(2) The Secretary may require a guar-
anty agency to repay reinsurance pay-
ments received on a loan or to assign 
FFEL loans to the Department if the 
agency fails to meet the requirements 
of § 682.410. 

(c)(1) In addition to requiring repay-
ment of reinsurance payments pursu-
ant to paragraph (b) of this section, the 
Secretary may take one or more of the 
following remedial actions against a 
guaranty agency or third-party 
servicer administering any aspect of 
the FFEL programs under a contract 
with the guaranty agency, that makes 
an incomplete or incorrect statement 
in connection with any agreement en-
tered into under this part or violates 
any applicable Federal requirement: 

(i) Require the agency to return pay-
ments made by the Secretary to the 
agency. 

(ii) Withhold payments to the agen-
cy. 

(iii) Limit the terms and conditions 
of the agency’s continued participation 
in the FFEL programs. 

(iv) Suspend or terminate agreements 
with the agency. 

(v) Impose a fine on the agency or 
servicer. For purposes of assessing a 
fine on a third-party servicer, a re-
peated mechanical systemic uninten-
tional error shall be counted as one 
violation, unless the servicer has been 
cited for a similar violation previously 
and had failed to make the appropriate 
corrections to the system. 

(vi) Require repayment from the 
agency and servicer pursuant to para-
graph (c)(2) of this section, of interest, 
special allowance, and reinsurance paid 
on Consolidation loan amounts attrib-
uted to Consolidation loans for which 
the certification required under 
§ 682.206(f)(1) is not available. 

(vii) Require repayment from the 
agency or servicer, pursuant to para-
graph (c)(2) of this section, of any re-
lated payments that the Secretary be-
came obligated to make to others as a 
result of an incomplete or incorrect 
statement or a violation of an applica-
ble Federal requirement. 

(2) For purposes of this section, a 
guaranty agency and any applicable 
third-party servicer shall be considered 
jointly and severally liable for the re-
payment of any interest benefits, spe-

cial allowance, reinsurance paid, or 
other compensation on Consolidation 
loan amounts attributed to Consolida-
tion loans as specified in 
§ 682.413(c)(1)(vi) as a result of a viola-
tion by the servicer administering any 
aspect of the FFEL programs under a 
contract with that guaranty agency. 

(3) For purposes of paragraph (c)(2) of 
this section, the relevant third-party 
servicer shall repay any outstanding li-
abilities under paragraph (c)(2) of this 
section only if— 

(i) The Secretary has determined 
that the servicer is jointly and sever-
ally liable for the liabilities; and 

(ii) (A) The guaranty agency has not 
repaid in full the amount of the liabil-
ity within 30 days from the date the 
guaranty agency receives notice from 
the Secretary of the liability; 

(B) The guaranty agency has not 
made other satisfactory arrangements 
to pay the amount of the liability 
within 30 days from the date the guar-
anty agency receives notice from the 
Secretary of the liability; or 

(C) The Secretary is unable to collect 
the liability from the guaranty agency 
by offsetting the guaranty agency’s 
first reinsurance claim to the Sec-
retary, if— 

(1) The claim is submitted after the 
30-day period specified in paragraph 
(c)(3)(ii)(A) of this section has passed; 
and 

(2) The guaranty agency has not paid, 
or made satisfactory arrangements to 
pay, the liability. 

(d)(1) The Secretary follows the pro-
cedures described in 34 CFR part 668, 
subpart G, applicable to fine pro-
ceedings against schools, in imposing a 
fine against a lender, guaranty agency, 
or third-party servicer. References to 
‘‘the institution’’ in those regulations 
shall be understood to mean the lender, 
guaranty agency, or third-party 
servicer, as applicable, for this purpose. 

(2) The Secretary also follows the 
provisions of section 432(g) of the Act 
in imposing a fine against a guaranty 
agency or lender. 

(e)(1)(i) The Secretary’s decision to 
require repayment of funds, withhold 
funds, or to limit or suspend a lender, 
guaranty agency, or third party 
servicer from participation in the 
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FFEL Program or to terminate a lend-
er or third party from participation in 
the FFEL Program does not become 
final until the Secretary provides the 
lender, agency, or servicer with written 
notice of the intended action and an 
opportunity to be heard. The hearing is 
at a time and in a manner the Sec-
retary determines to be appropriate to 
the resolution of the issues on which 
the lender, agency, or servicer requests 
the hearing. 

(ii) The Secretary’s decision to ter-
minate a guaranty agency’s participa-
tion in the FFEL Program after Sep-
tember 24, 1998 does not become final 
until the Secretary provides the agen-
cy with written notice of the intended 
action and provides an opportunity for 
a hearing on the record. 

(2)(i) The Secretary may withhold 
payments from an agency or suspend 
an agreement with an agency prior to 
giving notice and an opportunity to be 
heard if the Secretary finds that emer-
gency action is necessary to prevent 
substantial harm to Federal interests. 

(ii) The Secretary follows the notice 
and show cause procedures described in 
§ 682.704 applicable to emergency ac-
tions against lenders in taking an 
emergency action against a guaranty 
agency. 

(3) The Secretary follows the proce-
dures in 34 CFR 30.20–30.32 in collecting 
a debt by offset against payments oth-
erwise due a guaranty agency or lend-
er. 

(f) Notwithstanding paragraphs (a)– 
(e) of this section, the Secretary may 
waive the right to require repayment 
of funds by a lender or agency if in the 
Secretary’s judgment the best interests 
of the United States so require. The 
Secretary’s waiver policy for violations 
of § 682.406(a)(3) or (a)(5) is set forth in 
appendix D to this part. 

(g) The Secretary’s final decision to 
require repayment of funds or to take 
other remedial action, other than a 
fine, against a lender or guaranty agen-
cy under this section is conclusive and 
binding on the lender or agency. 

NOTE: A decision by the Secretary under 
this section is subject to judicial review 
under 5 U.S.C. 706 and 41 U.S.C. 321–322. 

(Authority: 20 U.S.C. 1078, 1078–1, 1078–2, 1078– 
3, 1082, 1087–1, 1097) 

[57 FR 60323, Dec. 18, 1992, as amended at 59 
FR 22454, Apr. 29, 1994; 59 FR 61190, Nov. 29, 
1994; 61 FR 60487, Nov. 27, 1996; 64 FR 18981, 
Apr. 16, 1999; 64 FR 58632, Oct. 29, 1999] 

§ 682.414 Records, reports, and inspec-
tion requirements for guaranty 
agency programs. 

(a) Records. (1)(i) The guaranty agen-
cy shall maintain current, complete, 
and accurate records of each loan that 
it holds, including, but not limited to, 
the records described in paragraph 
(a)(1)(ii) of this section. The records 
must be maintained in a system that 
allows ready identification of each 
loan’s current status, updated at least 
once every 10 business days. Any ref-
erence to a guaranty agency under this 
section includes a third-party servicer 
that administers any aspect of the 
FFEL programs under a contract with 
the guaranty agency, if applicable. 

(ii) The agency shall maintain— 
(A) All documentation supporting the 

claim filed by the lender; 
(B) Notices of changes in a borrower’s 

address; 
(C) A payment history showing the 

date and amount of each payment re-
ceived from or on behalf of the bor-
rower by the guaranty agency, and the 
amount of each payment that was at-
tributed to principal, accrued interest, 
and collection costs and other charges, 
such as late charges; 

(D) A collection history showing the 
date and subject of each communica-
tion between the agency and the bor-
rower or endorser relating to collection 
of a defaulted loan, each communica-
tion between the agency and a credit 
bureau regarding the loan, each effort 
to locate a borrower whose address was 
unknown at any time, and each request 
by the lender for default aversion as-
sistance on the loan; 

(E) Documentation regarding any 
wage garnishment actions initiated by 
the agency on the loan; 

(F) Documentation of any matters 
relating to the collection of the loan by 
tax-refund offset; and 
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(G) Any additional records that are 
necessary to document its right to re-
ceive or retain payments made by the 
Secretary under this part and the accu-
racy of reports it submits to the Sec-
retary. 

(2) A guaranty agency must retain 
the records required for each loan for 
not less than 3 years following the date 
the loan is repaid in full by the bor-
rower, or for not less than 5 years fol-
lowing the date the agency receives 
payment in full from any other source. 
However, in particular cases, the Sec-
retary may require the retention of 
records beyond these minimum periods. 

(3) A guaranty agency shall retain a 
copy of the audit report required under 
§ 682.410(b) for not less than five years 
after the report is issued. 

(4)(i) The guaranty agency shall re-
quire a participating lender to main-
tain current, complete, and accurate 
records of each loan that it holds, in-
cluding, but not limited to, the records 
described in paragraph (a)(4)(ii) of this 
section. The records must be main-
tained in a system that allows ready 
identification of each loan’s current 
status. 

(ii) The lender shall keep— 
(A) A copy of the loan application if 

a separate application was provided to 
the lender; 

(B) A copy of the signed promissory 
note; 

(C) The repayment schedule; 
(D) A record of each disbursement of 

loan proceeds; 
(E) Notices of changes in a borrower’s 

address and status as at least a half- 
time student; 

(F) Evidence of the borrower’s eligi-
bility for a deferment; 

(G) The documents required for the 
exercise of forbearance; 

(H) Documentation of the assignment 
of the loan; 

(I) A payment history showing the 
date and amount of each payment re-
ceived from or on behalf of the bor-
rower, and the amount of each pay-
ment that was attributed to principal, 
interest, late charges, and other costs; 

(J) A collection history showing the 
date and subject of each communica-
tion between the lender and the bor-
rower or endorser relating to collection 
of a delinquent loan, each communica-

tion other than regular reports by the 
lender showing that an account is cur-
rent, between the lender and a credit 
bureau regarding the loan, each effort 
to locate a borrower whose address is 
unknown at any time, and each request 
by the lender for default aversion as-
sistance on the loan; 

(K) Documentation of any MPN con-
firmation process or processes; and 

(L) Any additional records that are 
necessary to document the validity of a 
claim against the guarantee or the ac-
curacy of reports submitted under this 
part. 

(iii) Except as provided in paragraph 
(a)(4)(iv) of this section, a lender must 
retain the records required for each 
loan for not less than 3 years following 
the date the loan is repaid in full by 
the borrower, or for not less than five 
years following the date the lender re-
ceives payment in full from any other 
source. However, in particular cases, 
the Secretary or the guaranty agency 
may require the retention of records 
beyond this minimum period. 

(iv) A lender shall retain a copy of 
the audit report required under 
§ 682.305(c) for not less than five years 
after the report is issued. 

(5)(i) A guaranty agency or lender 
may store the records specified in para-
graphs (a)(4)(ii)(C)–(L) of this section in 
accordance with 34 CFR 668.24(d)(3)(i) 
through (iv). 

(ii) If a promissory note was signed 
electronically, the guaranty agency or 
lender must store it electronically and 
it must be retrievable in a coherent 
format. 

(iii) A lender or guaranty agency 
holding a promissory note must retain 
the original or a true and exact copy of 
the promissory note until the loan is 
paid in full or assigned to the Sec-
retary. When a loan is paid in full by 
the borrower, the lender or guaranty 
agency must return either the original 
or a true and exact copy of the note to 
the borrower or notify the borrower 
that the loan is paid in full, and retain 
a copy for the prescribed period. 

(b) Reports. A guaranty agency shall 
accurately complete and submit to the 
Secretary the following reports: 

(1) A report concerning the status of 
the agency’s reserve fund and the oper-
ation of the agency’s loan guarantee 

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00785 Fmt 8010 Sfmt 8010 Y:\SGML\211134.XXX 211134



776 

34 CFR Ch. VI (7–1–07 Edition) § 682.415 

program at the time and in the manner 
that the Secretary may reasonably re-
quire. The Secretary does not pay the 
agency any funds, the amount of which 
are determined by reference to data in 
the report, until a complete and accu-
rate report is received. 

(2) Annually, for each State in which 
it operates, a report of the total guar-
anteed loan volume, default volume, 
and default rate for each of the fol-
lowing categories of originating lend-
ers on all loans guaranteed after De-
cember 31, 1980: 

(i) Schools. 
(ii) State or private nonprofit lend-

ers. 
(iii) Commercial financial institu-

tions (banks, savings and loan associa-
tions, and credit unions). 

(iv) All other types of lenders. 
(3) By July 1 of each year, a report 

on— 
(i) Its eligibility criteria for schools 

and lenders; 
(ii) Its procedures for the limitation, 

suspension, and termination of schools 
and lenders; 

(iii) Any actions taken in the pre-
ceding 12 months to limit, suspend, or 
terminate the participation of a school 
or lender in the agency’s program; and 

(iv) The steps the agency has taken 
to ensure its compliance with 
§ 682.410(c), including the identity of 
any law enforcement agency with 
which the agency has made arrange-
ments for that purpose. 

(4) Information consisting of those 
extracts from its computer data base, 
and supplied in the medium and the 
format, prescribed in the Stafford, 
SLS, and PLUS Loan Tape Dump Pro-
cedures (ED Forms 1070 and 1071). 

(5) Any other information concerning 
its loan insurance program requested 
by the Secretary. 

(c) Inspection requirements. (1) For 
purposes of examination of records, ref-
erences to an institution in 34 CFR 
668.24(f) (1) through (3) shall mean a 
guaranty agency or its agent. 

(2) A guaranty agency shall require 
in its agreement with a lender or in its 
published rules or procedures that the 
lender or its agent give the Secretary 
or the Secretary’s designee and the 
guaranty agency access to the lender’s 
records for inspection and copying in 

order to verify the accuracy of the in-
formation provided by the lender pur-
suant to § 682.401(b) (21) and (22), and 
the right of the lender to receive or re-
tain payments made under this part, or 
to permit the Secretary or the agency 
to enforce any right acquired by the 
Secretary or the agency under this 
part. 

(Approved by the Office of Management and 
Budget under control number 1845–0020) 

(Authority: 20 U.S.C. 1078, 1078–1, 1078–2, 1078– 
3, 1082, 1087) 

[57 FR 60323, Dec. 18, 1992, as amended at 58 
FR 9120, Feb. 19, 1993; 59 FR 22455, 22489, Apr. 
29, 1994; 59 FR 33358, June 28, 1994; 59 FR 
34964, July 7, 1994; 61 FR 60493, Nov. 27, 1996; 
64 FR 58632, Oct. 29, 1999; 64 FR 58963, Nov. 1, 
1999; 65 FR 65621, Nov. 1, 2000; 66 FR 34764, 
June 29, 2001; 67 FR 67080, Nov. 1, 2002] 

§ 682.415 Special insurance and rein-
surance rules. 

(a)(1) A lender or lender servicer (as 
an agent for an eligible lender) des-
ignated for exceptional performance 
under paragraph (b) of this section 
shall receive reimbursement at the ap-
plicable rate under paragraphs (a)(1)(i) 
or (a)(1)(ii) of this section on all claims 
submitted for insurance during the 12- 
month period following the date the 
lender or lender servicer and appro-
priate guaranty agencies receive notifi-
cation of the designation of the eligible 
lender or lender servicer under para-
graph (b) of this section. A guaranty 
agency or a guaranty agency servicer 
(as an agent for a guaranty agency) 
designated for exceptional performance 
under paragraph (c) of this section 
shall receive the applicable reinsurance 
rate under section 428(c)(1) of the Act 
on all claims submitted for payments 
by the guaranty agency or guaranty 
agency servicer during the 12-month 
period following the date the guaranty 
agency receives notification of its des-
ignation, or its servicer’s designation, 
under paragraph (c) of this section. A 
notice of designation for exceptional 
performance under this section is 
deemed to have been received by the 
lender, servicer, or guaranty agency no 
later than 3 days after the date the no-
tice is mailed, unless the lender, 
servicer, or guaranty agency is able to 
prove otherwise. A lender or lender 
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servicer designated for exceptional per-
formance shall receive reimbursement 
at the rate of— 

(i) 100 percent of the unpaid principal 
and interest for default claims sub-
mitted to the guaranty agency for pay-
ment before July 1, 2006; and 

(ii) 99 percent of the unpaid principal 
and interest for default claims sub-
mitted to the guaranty agency for pay-
ment on or after July 1, 2006. 

(2) To receive a designation for ex-
ceptional performance under paragraph 
(a)(1) of this section, a lender, servicer, 
and guaranty agency must submit to 
the Secretary— 

(i) A written request for designation 
for exceptional performance that in-
cludes— 

(A) The applicant’s name and ad-
dress; 

(B) A contact person; 
(C) Its ED identification number, if 

applicable; 
(D) The name and address of applica-

ble guarantors; and 
(E) A copy of an annual financial 

audit performed in accordance with the 
Audit Guide developed by the U.S. De-
partment of Education, Office of In-
spector General, or one of the following 
as appropriate: 

(1) A lender may submit a copy of an 
annual audit required under § 682.305(c), 
if the audit period ends no more than 
90 days prior to the date the lender 
submits its request for designation. 

(2) A servicer may submit a copy of 
the annual financial audit, as defined, 
completed and submitted under 34 CFR 
682.416(e), if the audit period ends no 
more than 90 days prior to the date the 
servicer submits its request for des-
ignation. 

(3) A guaranty agency may submit a 
copy of the annual audit required 
under section 428(b)(2)(D) of the Higher 
Education Act of 1965, as amended, if 
the audit period ends no more than 90 
days prior to the date the guaranty 
agency submits its request for designa-
tion; 

(ii) If the applicant is a servicer, a 
statement signed by the owner or chief 
executive officer of the applicant certi-
fying that the applicant meets the defi-
nition of a servicer contained in para-
graph (d)(3) of this section; and 

(iii)(A) A compliance audit of its loan 
portfolio, conducted by a qualified 
independent organization meeting the 
criteria in paragraph (b)(9) of this sec-
tion, that yields a compliance perform-
ance rating of 97 percent or higher of 
all due diligence requirements applica-
ble to each loan, on average, with re-
spect to the collection of delinquent or 
defaulted loans and satisfying the re-
quirements in paragraph (b)(1)(iv) of 
this section or, if applicable, paragraph 
(c)(2)(i) of this section. The audit pe-
riod may end no more than 90 days 
prior to the date the lender, servicer or 
guaranty agency submits its request 
for designation. 

(B) To satisfy the requirement of 
paragraph (a)(2)(iii)(A) of this section, 
a servicer may submit its annual com-
pliance audit under 34 CFR 682.416(e), if 
the servicer includes in its report a 
measure of its compliance performance 
rating required under paragraph 
(a)(2)(iii)(A) of this section, if this 
audit is performed in accordance with 
an audit guide developed by the U.S. 
Department of Education, Office of In-
spector General. 

(3) The cost of audits for determining 
eligibility and continued compliance 
under this section is the responsibility 
of the lender, servicer, or guaranty 
agency. 

(4) A lender or servicer shall also sub-
mit the information in paragraph (a)(2) 
(i), (ii), or (iii) of this section to each 
appropriate guaranty agency. 

(5) A lender may be designated for ex-
ceptional performance for loans that it 
services itself. A lender servicer may 
be designated for exceptional perform-
ance only for all loans it services. 

(6)(i) To prevent a lapse of a lender’s, 
servicer’s, or guaranty agency’s excep-
tional performance status after the end 
of the 12-month period, the lender, 
servicer, or guaranty agency shall sub-
mit updated information required 
under paragraph (a)(2) of this section 
to the Secretary no later than 90 days 
after the end of the annual audit pe-
riod. 

(ii) Upon the Secretary’s determina-
tion that the lender, servicer, or guar-
anty agency maintained at least a 97 
percent compliance performance rate 
and satisfies the other requirements 
for designation, the Secretary notifies 
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the lender, servicer, or guaranty agen-
cy that its redesignation for excep-
tional performance begins on the date 
following the last day of the previous 
12-month period for which it received 
designation for exceptional perform-
ance. However, a lender’s, servicer’s, or 
guaranty agency’s designation for ex-
ceptional performance continues until 
it receives notification from the Sec-
retary that its request for redesigna-
tion is approved, or that its designa-
tion is revoked, under the provisions of 
paragraph (b)(8)(iii) of this section. 

(iii) The Secretary notifies the lender 
or lender servicer and the appropriate 
guaranty agency within 60 days after 
the date the Secretary receives the in-
formation, listed in paragraph (a)(2) of 
this section, from the eligible lender or 
lender servicer, that the lender’s or 
lender servicer’s reapplication for des-
ignation for exceptional performance 
has been approved or denied. A notice 
under paragraph (a)(6)(ii) of this sec-
tion is determined to have been re-
ceived by the lender, servicer, or guar-
anty agency no later than 3 days after 
the notice is mailed, unless the lender, 
servicer, or guaranty agency is able to 
prove otherwise. 

(b) Determination of eligibility. (1) The 
Secretary determines whether to des-
ignate a lender or lender servicer for 
exceptional performance based upon— 

(i) The annual compliance audit of 
collection activities required for FFEL 
Program loans under § 682.411(c) 
through (h), and (m), if applicable, 
serviced during the audit period; 

(ii) Information from any guaranty 
agency regarding an eligible lender or 
lender servicer desiring designation, 
including, but not limited to, any in-
formation suggesting that the lender’s 
or lender servicer’s request for designa-
tion should not be approved; 

(iii) Any other information in the 
possession of the Secretary, or sub-
mitted to the Secretary by any other 
agency or office of the Federal Govern-
ment; and 

(iv) Evidence indicating that the 
lender or lender servicer has complied 
with the requirements for converting 
FFEL Program loans to repayment 
under § 682.209(a), and the timely filing 
requirements under §§ 682.402(g)(2) and 
682.406(a)(5), in accordance with the 

audit guide as published by the U.S. 
Department of Education, Office of In-
spector General. The audit submitted 
under paragraph (b)(1)(i) of this section 
may satisfy this requirement, if a sepa-
rate sample of loans is used. 

(2) The Secretary informs the eligible 
lender or lender servicer, and the ap-
propriate guaranty agency, that the 
lender’s or lender servicer’s request for 
designation as an exceptional lender or 
lender servicer has been approved, un-
less the results of the audit are persua-
sively rebutted by information under 
paragraphs (b) (1)(ii) or (iii) of this sec-
tion. If the request for designation is 
not approved, the Secretary informs 
the lender or lender servicer and the 
appropriate guaranty agency or agen-
cies of the reason the application is not 
approved. 

(3) In calculating a lender’s or lender 
servicer’s compliance rating, as ref-
erenced in paragraph (a)(2)(iii) of this 
section, the universe for the audit 
must include all loans in the lender’s 
or lender servicer’s FFEL Program 
portfolio that are serviced during the 
audit period performed under the De-
partment’s regulations in §§ 682.411, 
682.209(a), 682.402(g)(2), and 682.406(a)(5). 
The calculation may consider only due 
diligence activities applicable to the 
audit period. The numerator must in-
clude the total number of collection 
activities successfully completed, in 
accordance with program regulations, 
that are serviced during the audit pe-
riod. The denominator must include 
the total number of collection activi-
ties required to be performed, in com-
pliance with program regulations, that 
are serviced during the audit period. 
Using statistical sampling and evalua-
tion techniques identified in an audit 
guide prepared by the Department’s Of-
fice of Inspector General, a random 
sample of loans must be selected and 
evaluated. 

(4) The Secretary notifies the lender 
or lender servicer and the appropriate 
guaranty agency within 60 days after 
the date the Secretary receives the in-
formation, listed in paragraph (a)(2) of 
this section, from the eligible lender or 
lender servicer, that the lender’s or 
lender servicer’s application for des-
ignation for exceptional performance 
has been approved or denied. 
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(5)(i) Except as provided under para-
graph (b)(8) of this section, a guaranty 
agency may not refuse, solely on the 
basis of a violation of repayment con-
version, due diligence requirements, or 
timely filing requirements, to pay an 
eligible lender or lender servicer, des-
ignated for exceptional performance, 
100 percent of the unpaid principal and 
interest of all loans for which eligible 
claims are submitted for insurance 
payment by that eligible lender or 
lender servicer. The designation of a 
lender or lender servicer for excep-
tional performance applies to loans 
that have been serviced by the lender 
or lender servicer for the last 180 days 
prior to a borrower’s default or earlier 
in the case of death, disability, bank-
ruptcy, or closed school and false cer-
tification discharges. 

(ii) A guaranty agency or the Sec-
retary may require the lender or lender 
servicer to repurchase a loan if the 
agency determines the loan should not 
have been submitted as a claim. A 
guaranty agency may not require re-
purchase of a loan based solely on the 
lender’s violation of the requirement 
relating to repayment conversion, due 
diligence, or timely filing. The guar-
anty agency must pay claims to a lend-
er or lender servicer designated for ex-
ceptional performance in accordance 
with this paragraph for the one-year 
period following the date the guaranty 
agency receives notification of the 
lender’s or lender servicer’s designa-
tion under paragraph (b)(2) of this sec-
tion, unless the Secretary notifies the 
guaranty agency that the lender’s or 
lender servicer’s designation for excep-
tional performance has been revoked. 

(6)(i) To maintain its designation for 
exceptional performance, the lender or 
lender servicer must have a quarterly 
compliance audit of the due diligence 
in collection activities required for 
FFEL Program loans under § 682.411(c)– 
(h), and (m), if applicable, and for con-
verting FFEL Program loans to repay-
ment under § 682.209(a) and timely fil-
ing requirements under §§ 682.402(g)(2) 
and 682.406(a)(5) conducted by a quali-
fied independent organization meeting 
the criteria in paragraph (b)(9) of this 
section that results in a compliance 
rating for the quarter of not less than 
97 percent. The audit must indicate a 

compliance performance rating of not 
less than 97 percent for two consecu-
tive months or 90 percent for any 
month. The quarterly audit may not 
include any period covered by the an-
nual financial and compliance audit 
under paragraph (a)(2) of this section. 
The results of the quarterly compli-
ance audit must be submitted to the 
Secretary and to the appropriate guar-
anty agencies within 90 days following 
the end of each quarter. 

(ii) If a lender or lender servicer has 
been designated for exceptional per-
formance for at least 15 months, a lend-
er or lender servicer may petition the 
Secretary for permission to have its in-
ternal auditors perform the subsequent 
quarterly compliance audits required 
by paragraph (b)(6)(i) of this section. If 
the Secretary approves the request, the 
lender’s or lender servicer’s annual 
audit must assess the reliability of the 
procedures used by the lender’s or lend-
er servicer’s internal auditor in per-
forming the quarterly audits. 

(iii) The lender or lender servicer 
shall perform three quarterly audits 
and one annual audit that includes a 
representative sample of fourth quarter 
collection activities to satisfy the re-
quirements of this paragraph. 

(7)(i) Insurance payments made on el-
igible claims submitted by a lender or 
lender servicer designated for excep-
tional performance are not subject to 
additional review of repayment conver-
sion, due diligence, and timely filing 
requirements, or to required repur-
chase by the lender or lender servicer, 
unless the Secretary determines that 
the eligible lender or lender servicer 
engaged in fraud or other purposeful 
misconduct in obtaining designation 
for exceptional performance. Notwith-
standing the payment requirements in 
this paragraph, nothing prohibits the 
guaranty agency or the Secretary from 
reviewing the lender’s or lender 
servicer’s activities in regard to the 
loans paid under this paragraph as part 
of program oversight responsibilities, 
or for requiring the lender to repur-
chase a loan if the agency determines 
the loan should not have been sub-
mitted as a claim. The lender shall file, 
and the guaranty agency shall main-
tain, the documentation the guaranty 
agency normally requires its lenders to 
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file with respect to the collection his-
tory of each loan. 

(ii) A lender or lender servicer des-
ignated under this section that fails to 
service loans or otherwise comply with 
applicable program regulations is con-
sidered in violation of 31 U.S.C. 3729. 

(8)(i) The Secretary revokes the des-
ignation of a lender or lender servicer 
for exceptional performance if— 

(A) The quarterly compliance audit 
required under paragraph (b)(6) of this 
section is submitted to the Secretary 
and indicates that the lender or lender 
servicer failed to maintain not less 
than 97 percent compliance with due 
diligence standards for the quarter, or 
not less than 97 percent compliance for 
2 consecutive months, or 90 percent for 
any month; or 

(B) Any quarterly audit required in 
paragraph (b)(6) of this section is not 
received by the Secretary within 90 
days following the end of each quarter. 

(ii) The Secretary may revoke the 
designation of an exceptional lender or 
lender servicer if— 

(A) The Secretary determines the eli-
gible lender or lender servicer failed to 
maintain an overall level of regulatory 
compliance consistent with the audit 
submitted by the lender or lender 
servicer; 

(B) The Secretary has reason to be-
lieve the lender or lender servicer may 
have engaged in fraud in securing its 
designation for exceptional perform-
ance; or 

(C) The lender or lender servicer fails 
to service loans in accordance with 
program regulations. For purposes of 
this paragraph, a lender or lender 
servicer fails to service loans in ac-
cordance with program regulations if 
the Secretary determines that the 
lender or lender servicer has com-
mitted serious and material violations 
of the regulations. 

(iii) The date on which the event or 
condition occurred is the effective date 
of the revocation, except for revocation 
under paragraph (a)(6) of this section, 
which is effective at the close of the 12- 
month period for which the lender or 
lender servicer received designation for 
exceptional performance. 

(9) Public accountants, public ac-
counting firms, and external govern-
ment audit organizations that meet 

the qualification and independence 
standards contained in Government 
Auditing Standards published by the 
Comptroller General of the United 
States are acceptable entities to per-
form the audits required under para-
graphs (a)(2)(iii)(A) and (b)(6) of this 
section. 

(c)(1)(i) Except as provided under 
paragraph (c)(8) of this section, the 
Secretary pays the applicable reinsur-
ance rate under section 428(b)(1)(G) of 
the Act on all claims submitted by a 
guaranty agency or guaranty agency 
servicer that has been designated for 
exceptional performance. 

(ii) A guaranty agency may be des-
ignated for exceptional performance 
for loans that it services itself. 

(iii) A guaranty agency servicer may 
be designated for exceptional perform-
ance for loans it services. 

(iv) A guaranty agency or guaranty 
agency servicer is designated for excep-
tional performance for a 12-month pe-
riod following the receipt, by the guar-
anty agency or guaranty agency 
servicer, of the Secretary’s notification 
of designation. 

(v) A notice under this paragraph is 
determined to have been received no 
later than 3 days after the date the no-
tice is mailed, unless the guaranty 
agency or guaranty agency servicer is 
able to prove otherwise. 

(2) The Secretary determines whether 
to designate a guaranty agency or 
guaranty agency servicer for excep-
tional performance based upon— 

(i) The annual financial audit and a 
compliance audit of collection activi-
ties, including timely claim payment 
and timely reinsurance filing required 
for FFEL Program loans under 
§§ 682.410(b)(6)(i) through (vi), and 
682.406 (a)(8) and (a)(9); and 

(ii) Any other information in the pos-
session of the Secretary. 

(3) The Secretary informs the guar-
anty agency or guaranty agency 
servicer that its request for designa-
tion for exceptional performance has 
been approved, unless the results of the 
audit are persuasively rebutted by 
other information received by the Sec-
retary. If the Secretary does not ap-
prove the guaranty agency’s or guar-
anty agency servicer’s request for des-
ignation, the Secretary informs the 
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guaranty agency or guaranty agency 
servicer of the reason the application 
was not approved. 

(4) In calculating a guaranty agen-
cy’s or guaranty agency servicer’s com-
pliance rating, as referenced in para-
graph (a)(2)(iii) of this section, the Sec-
retary requires that the universe of 
loans in the audit sample must consist 
of all loans in the guaranty agency’s or 
guaranty agency servicer’s FFEL Pro-
gram portfolio that are serviced during 
the audit period performed under the 
Department’s regulations in 
§§ 682.410(b)(6)(i) through (vi) and 682.406 
(a)(8) and (a)(9). The calculation may 
consider only the due diligence activi-
ties that were or should have been con-
ducted during the audit period. The nu-
merator must include the total number 
of collection activities successfully 
completed in accordance with program 
regulations on loans that were serviced 
during the audit period. The denomi-
nator must include the total number of 
collection activities required to be per-
formed in compliance with program 
regulations on loans that were serviced 
during the audit period. Using statis-
tical sampling and evaluation tech-
niques identified in an audit guide pre-
pared by the Department’s Office of In-
spector General, a random sample of 
loans must be selected and evaluated. 

(5) The Secretary notifies a guaranty 
agency or guaranty agency servicer, 
within 60 days after the date the Sec-
retary receives the information listed 
in paragraph (a)(2) of this section 
whether the guaranty agency’s or guar-
anty agency servicer’s application for 
designation for exceptional perform-
ance has been approved or denied. 

(6)(i) To maintain its status as an ex-
ceptional guaranty agency or guaranty 
agency servicer, the guaranty agency 
or guaranty agency servicer must have 
a quarterly compliance audit of the due 
diligence in collection activities of de-
faulted FFEL Program loans under 
§§ 682.410(b)(6)(i) through (vi) and 
682.406(a)(8) and (a)(9) conducted by a 
qualified independent organization 
meeting the criteria in paragraph (c)(9) 
of this section. The audit must yield a 
compliance performance rating of not 
less than 97 percent. The quarterly 
audit may not include any period cov-
ered by the annual financial and com-

pliance audit required under paragraph 
(a)(2) of this section. The results of the 
quarterly compliance audit must be 
submitted to the Secretary within 90 
days following the end of each quarter. 

(ii) If the guaranty agency or guar-
anty agency servicer has been des-
ignated for exceptional performance 
for at least 15 months, the guaranty 
agency or a guaranty agency servicer 
may petition the Secretary for permis-
sion to have its internal auditors per-
form subsequent quarterly compliance 
audits required by paragraph (c)(6)(i) of 
this section. If the Secretary approves 
the request, the guaranty agency’s or 
guaranty agency servicer’s annual 
audit must assess the reliability of the 
procedures used by the guaranty agen-
cy’s or the guaranty agency servicer’s 
internal auditor in performing the 
quarterly audits. 

(7)(i) Payments of reinsurance made 
on claims, under the FFEL Program, 
submitted by a guaranty agency or 
guaranty agency servicer designated 
for exceptional performance are not 
subject to repayment based on addi-
tional review of due diligence activi-
ties, including timely claim payment, 
or timely filing for reinsurance cov-
ering a period during which the guar-
anty agency or guaranty agency 
servicer was designated for any reason 
other than a determination by the Sec-
retary that the eligible guaranty agen-
cy or guaranty agency servicer engaged 
in fraud or other purposeful mis-
conduct in obtaining designation for 
exceptional performance. 

(ii) A guaranty agency designated 
under this section that fails to service 
loans or otherwise comply with appli-
cable program regulations is consid-
ered in violation of 31 U.S.C. 3729. 

(8)(i) The Secretary may revoke the 
designation of a guaranty agency or 
guaranty agency servicer for excep-
tional performance if the Secretary has 
reason to believe the guaranty agency 
or guaranty agency servicer fraudu-
lently obtained its designation for ex-
ceptional performance. 

(ii) The Secretary may revoke the 
designation for exceptional perform-
ance upon 30 days’ notice, and an op-
portunity for a hearing before the Sec-
retary, if the Secretary finds that the 
guaranty agency or guaranty agency 
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servicer failed to maintain an accept-
able overall level of regulatory compli-
ance. 

(9) A qualified independent organiza-
tion is an organization that meets the 
criteria in paragraph (b)(9) of this sec-
tion. 

(d) Definitions. For purposes of this 
section— 

(1) Due diligence requirements means 
the activities required to be performed 
by lenders or guaranty agencies on de-
linquent or defaulted loans pursuant to 
§ 682.411 (c) through (h), and (m), if ap-
plicable and §§ 682.410(b)(6)(i) through 
(vi) and 682.406(a)(8) and (a)(9); 

(2) Eligible loan means a loan made, 
insured, or guaranteed under part B of 
title IV of the Act; and 

(3) Servicer means an entity that serv-
ices and collects student loans and 
that— 

(i) Has substantial experience in serv-
icing and collecting consumer loans or 
student loans; 

(ii) Has an annual independent finan-
cial audit that is furnished to the Sec-
retary and any other parties des-
ignated by the Secretary; 

(iii) Has business systems capable of 
meeting the requirements of part B of 
title IV of the Act and applicable regu-
lations; 

(iv) Has adequate personnel knowl-
edgeable about the student loan pro-
grams authorized by part B of title IV 
of the Act; and 

(v) Does not knowingly have any 
owner, majority shareholder, director, 
or officer of the entity who has been 
convicted of a felony. 

(Approved by the Office of Management and 
Budget under control number 1840–0538) 

(Authority: 20 U.S.C. 1078–9) 

[59 FR 32866, June 24, 1994, as amended at 60 
FR 30788, June 12, 1995; 64 FR 18981, Apr. 16, 
1999; 66 FR 34764, June 29, 2001; 68 FR 75429, 
Dec. 31, 2003; 71 FR 45708, Aug. 9, 2006] 

§ 682.416 Requirements for third-party 
servicers and lenders contracting 
with third-party servicers. 

(a) Standards for administrative capa-
bility. A third-party servicer is consid-
ered administratively responsible if 
it— 

(1) Provides the services and adminis-
trative resources necessary to fulfill its 
contract with a lender or guaranty 

agency, and conducts all of its contrac-
tual obligations that apply to the 
FFEL programs in accordance with 
FFEL programs regulations; 

(2) Has business systems including 
combined automated and manual sys-
tems, that are capable of meeting the 
requirements of part B of Title IV of 
the Act and with the FFEL programs 
regulations; and 

(3) Has adequate personnel who are 
knowledgeable about the FFEL pro-
grams. 

(b) Standards of financial responsi-
bility. The Secretary applies the provi-
sions of 34 CFR 668.15(b) (1)–(4) and (6)– 
(9) to determine that a third-party 
servicer is financially responsible 
under this part. References to ‘‘the in-
stitution’’ in those provisions shall be 
understood to mean the third-party 
servicer, for this purpose. 

(c) Special review of third-party 
servicer. (1) The Secretary may review a 
third-party servicer to determine that 
it meets the administrative capability 
and financial responsibility standards 
in this section. 

(2) In response to a request from the 
Secretary, the servicer shall provide 
evidence to demonstrate that it meets 
the administrative capability and fi-
nancial responsibility standards in this 
section. 

(3) The servicer may also provide evi-
dence of why administrative action is 
unwarranted if it is unable to dem-
onstrate that it meets the standards of 
this section. 

(4) Based on the review of the mate-
rials provided by the servicer, the Sec-
retary determines if the servicer meets 
the standards in this part. If the 
servicer does not, the Secretary may 
initiate an administrative proceeding 
under subpart G. 

(d) Past performance of third-party 
servicer or persons affiliated with servicer. 
Notwithstanding paragraphs (b) and (c) 
of this section, a third-party servicer is 
not financially responsible if— 

(1)(i) The servicer; its owner, major-
ity shareholder, or chief executive offi-
cer; any person employed by the 
servicer in a capacity that involves the 
administration of a Title IV, HEA pro-
gram or the receipt of Title IV, HEA 
program funds; any person, entity, or 
officer or employee of an entity with 
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which the servicer contracts where 
that person, entity, or officer or em-
ployee of the entity acts in a capacity 
that involves the administration of a 
Title IV, HEA program or the receipt 
of Title IV, HEA program funds has 
been convicted of, or has pled nolo 
contendere or guilty to, a crime involv-
ing the acquisition, use, or expenditure 
of Federal, State, or local government 
funds, or has been administratively or 
judicially determined to have com-
mitted fraud or any other material vio-
lation of law involving such funds, un-
less— 

(A) The funds that were fraudulently 
obtained, or criminally acquired, used, 
or expended have been repaid to the 
United States, and any related finan-
cial penalty has been paid; 

(B) The persons who were convicted 
of, or pled nolo contendere or guilty to, 
a crime involving the acquisition, use, 
or expenditure of the funds are no 
longer incarcerated for that crime; and 

(C) At least five years have elapsed 
from the date of the conviction, nolo 
contendere plea, guilty plea, or adminis-
trative or judicial determination; or 

(ii) The servicer, or any principal or 
affiliate of the servicer (as those terms 
are defined in 34 CFR part 85), is— 

(A) Debarred or suspended under Ex-
ecutive Order (E.O.) 12549 (3 CFR, 1986 
Comp., p. 189) or the Federal Acquisi-
tion Regulations (FAR), 48 CFR part 9, 
subpart 9.4; or 

(B) Engaging in any activity that is a 
cause under 34 CFR 85.700 or 85.800 for 
debarment or suspension under E.O. 
12549 (3 CFR, 1986 Comp., p. 189) or the 
FAR, 48 CFR part 9, subpart 9.4; and 

(2) Upon learning of a conviction, 
plea, or administrative or judicial de-
termination described in paragraph 
(d)(1) of this section, the servicer does 
not promptly remove the person, agen-
cy, or organization from any involve-
ment in the administration of the 
servicer’s participation in Title IV, 
HEA programs, including, as applica-
ble, the removal or elimination of any 
substantial control, as determined 
under 34 CFR 668.15, over the servicer. 

(e) Independent audits. (1) A third- 
party servicer shall arrange for an 
independent audit of its administration 
of the FFELP loan portfolio unless— 

(i) The servicer contracts with only 
one lender or guaranty agency; and 

(ii) The audit of that lender’s or 
guaranty agency’s FFEL programs in-
volves every aspect of the servicer’s ad-
ministration of those FFEL programs. 

(2) The audit must— 
(i) Examine the servicer’s compliance 

with the Act and applicable regula-
tions; 

(ii) Examine the servicer’s financial 
management of its FFEL program ac-
tivities; 

(iii) Be conducted in accordance with 
the standards for audits issued by the 
United States General Accounting Of-
fice’s (GAO’s) Standards for Audit of 
Governmental Organizations, Programs, 
Activities, and Functions. (This publica-
tion is available from the Super-
intendent of Documents, U.S. Govern-
ment Printing Office, Washington, DC 
20402.) Procedures for audits are con-
tained in an audit guide developed by 
and available from the Office of Inspec-
tor General of the Department of Edu-
cation; and 

(iv) Except for the initial audit, be 
conducted at least annually and be sub-
mitted to the Secretary within six 
months of the end of the audit period. 
The initial audit must be an annual 
audit of the servicer’s first full fiscal 
year beginning on or after July 1, 1994, 
and include any period from the begin-
ning of the first full fiscal year. The 
audit report must be submitted to the 
Secretary within six months of the end 
of the audit period. Each subsequent 
audit must cover the servicer’s activi-
ties for the one-year period beginning 
no later than the end of the period cov-
ered by the preceding audit. 

(3) With regard to a third-party 
servicer that is a governmental entity, 
the audit required by this paragraph 
must be conducted in accordance with 
31 U.S.C. 7502 and 34 CFR part 80, ap-
pendix G. 

(4) With regard to a third-party 
servicer that is a nonprofit organiza-
tion, the audit required by this para-
graph must be conducted in accordance 
with Office of Management and Budget 
(OMB) Circular A–133, ‘‘Audit of Insti-
tutions of Higher Education and Other 
Nonprofit Institutions,’’ as incor-
porated in 34 CFR 74.61(h)(3). 
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(f) Contract responsibilities. A lender 
that participates in the FFEL pro-
grams may not enter into a contract 
with a third-party servicer that the 
Secretary has determined does not 
meet the requirements of this section. 
The lender must provide the Secretary 
with the name and address of any 
third-party servicer with which the 
lender enters into a contract and, upon 
request by the Secretary, a copy of 
that contract. A third-party servicer 
that is under contract with a lender to 
perform any activity for which the 
records in § 682.414(a)(4)(ii) are relevant 
to perform the services for which the 
servicer has contracted shall maintain 
current, complete, and accurate 
records pertaining to each loan that 
the servicer is under contract to ad-
minister on behalf of the lender. The 
records must be maintained in a sys-
tem that allows ready identification of 
each loan’s current status. 

(Approved by the Office of Management and 
Budget under control number 1840–0537) 

(Authority: 20 U.S.C. 1078, 1078–1, 1078–2, 1078– 
3, 1082; E.O. 12549 (3 CFR, 1986 Comp., p. 189), 
12689 (3 CFR, 1989 Comp., p. 235)) 

[57 FR 60323, Dec. 18, 1992, as amended at 59 
FR 22455, Apr. 29, 1994; 59 FR 34964, July 7, 
1994; 66 FR 34764, June 29, 2001; 68 FR 66615, 
Nov. 26, 2003] 

§ 682.417 Determination of Federal 
funds or assets to be returned. 

(a) General. The procedures described 
in this section apply to a determina-
tion by the Secretary that— 

(1) A guaranty agency must return to 
the Secretary a portion of its Federal 
Fund that the Secretary has deter-
mined is unnecessary to pay the pro-
gram expenses and contingent liabil-
ities of the agency; and 

(2) A guaranty agency must require 
the return to the agency or the Sec-
retary of Federal funds or assets within 
the meaning of section 422(g)(1) of the 
Act held by or under the control of any 
other entity that the Secretary deter-
mines are necessary to pay the pro-
gram expenses and contingent liabil-
ities of the agency or that are required 
for the orderly termination of the 
guaranty agency’s operations and the 
liquidation of its assets. 

(b) Return of unnecessary Federal 
funds. (1) The Secretary may initiate a 

process to recover unnecessary Federal 
funds under paragraph (a)(1) of this sec-
tion if the Secretary determines that a 
guaranty agency’s Federal Fund ratio 
under § 682.410(a)(10) for each of the two 
preceding Federal fiscal years exceeded 
2.0 percent. 

(2) If the Secretary initiates a proc-
ess to recover unnecessary Federal 
funds, the Secretary requires the re-
turn of a portion of the Federal funds 
that the Secretary determines will per-
mit the agency to— 

(i) Have a Federal Fund ratio of at 
least 2.0 percent under § 682.410(a)(10) at 
the time of the determination; and 

(ii) Meet the minimum Federal Fund 
requirements under § 682.410(a)(10) and 
retain sufficient additional Federal 
funds to perform its responsibilities as 
a guaranty agency during the current 
Federal fiscal year and the four suc-
ceeding Federal fiscal years. 

(3)(i) The Secretary makes a deter-
mination of the amount of Federal 
funds needed by the guaranty agency 
under paragraph (b)(2) of this section 
on the basis of financial projections for 
the period described in that paragraph. 
If the agency provides projections for a 
period longer than the period referred 
to in that paragraph, the Secretary 
may consider those projections. 

(ii) The Secretary may require a 
guaranty agency to provide financial 
projections in a form and on the basis 
of assumptions prescribed by the Sec-
retary. If the Secretary requests the 
agency to provide financial projec-
tions, the agency must provide the pro-
jections within 60 days of the Sec-
retary’s request. If the agency does not 
provide the projections within the 
specified time period, the Secretary de-
termines the amount of Federal funds 
needed by the agency on the basis of 
other information. 

(c) Notice. (1) The Secretary or an au-
thorized Departmental official begins a 
proceeding to order a guaranty agency 
to return a portion of its Federal funds, 
or to direct the return of Federal funds 
or assets subject to return, by sending 
the guaranty agency a notice by cer-
tified mail, return receipt requested. 

(2) The notice— 
(i) Informs the guaranty agency of 

the Secretary’s determination that 
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Federal funds or assets must be re-
turned; 

(ii) Describes the basis for the Sec-
retary’s determination and contains 
sufficient information to allow the 
guaranty agency to prepare and 
present an appeal; 

(iii) States the date by which the re-
turn of Federal funds or assets must be 
completed; 

(iv) Describes the process for appeal-
ing the determination, including the 
time for filing an appeal and the proce-
dure for doing so; and 

(v) Identifies any actions that the 
guaranty agency must take to ensure 
that the Federal funds or assets that 
are the subject of the notice are main-
tained and protected against use, ex-
penditure, transfer, or other disburse-
ment after the date of the Secretary’s 
determination, and the basis for requir-
ing those actions. The actions may in-
clude, but are not limited to, directing 
the agency to place the Federal funds 
in an escrow account. If the Secretary 
has directed the guaranty agency to re-
quire the return of Federal funds or as-
sets held by or under the control of an-
other entity, the guaranty agency 
must ensure that the agency’s claims 
to those funds or assets and the col-
lectability of the agency’s claims will 
not be compromised or jeopardized dur-
ing an appeal. The guaranty agency 
must also comply with all other appli-
cable regulations relating to the use of 
Federal funds and assets. 

(d) Appeal. (1) A guaranty agency 
may appeal the Secretary’s determina-
tion that Federal funds or assets must 
be returned by filing a written notice 
of appeal within 20 days of the date of 
the guaranty agency’s receipt of the 
notice of the Secretary’s determina-
tion. If the agency files a notice of ap-
peal, the requirement that the return 
of Federal funds or assets be completed 
by a particular date is suspended pend-
ing completion of the appeal process. If 
the agency does not file a notice of ap-
peal within the period specified in this 
paragraph, the Secretary’s determina-
tion is final. 

(2) A guaranty agency must submit 
the information described in paragraph 
(d)(4) of this section within 45 days of 
the date of the guaranty agency’s re-
ceipt of the notice of the Secretary’s 

determination unless the Secretary 
agrees to extend the period at the 
agency’s request. If the agency does 
not submit that information within the 
prescribed period, the Secretary’s de-
termination is final. 

(3) A guaranty agency’s appeal of a 
determination that Federal funds or 
assets must be returned is considered 
and decided by a Departmental official 
other than the official who issued the 
determination or a subordinate of that 
official. 

(4) In an appeal of the Secretary’s de-
termination, the guaranty agency 
must— 

(i) State the reasons the guaranty 
agency believes the Federal funds or 
assets need not be returned; 

(ii) Identify any evidence on which 
the guaranty agency bases its position 
that Federal funds or assets need not 
be returned; 

(iii) Include copies of the documents 
that contain this evidence; 

(iv) Include any arguments that the 
guaranty agency believes support its 
position that Federal funds or assets 
need not be returned; and 

(v) Identify the steps taken by the 
guaranty agency to comply with the 
requirements referred to in paragraph 
(c)(2)(v) of this section. 

(5)(i) In its appeal, the guaranty 
agency may request the opportunity to 
make an oral argument to the deciding 
official for the purpose of clarifying 
any issues raised by the appeal. The de-
ciding official provides this oppor-
tunity promptly after the expiration of 
the period referred to in paragraph 
(d)(2) of this section. 

(ii) The agency may not submit new 
evidence at or after the oral argument 
unless the deciding official determines 
otherwise. A transcript of the oral ar-
gument is made a part of the record of 
the appeal and is promptly provided to 
the agency. 

(6) The guaranty agency has the bur-
den of production and the burden of 
persuading the deciding official that 
the Secretary’s determination should 
be modified or withdrawn. 

(e) Third-party participation. (1) If the 
Secretary issues a determination under 
paragraph (a)(1) of this section, the 
Secretary promptly publishes a notice 
in the FEDERAL REGISTER announcing 
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the portion of the Federal Fund to be 
returned by the agency and providing 
interested persons an opportunity to 
submit written information relating to 
the determination within 30 days after 
the date of publication. The Secretary 
publishes the notice no earlier than 
five days after the agency receives a 
copy of the determination. 

(2) If the guaranty agency to which 
the determination relates files a notice 
of appeal of the determination, the de-
ciding official may consider any infor-
mation submitted in response to the 
FEDERAL REGISTER notice. All informa-
tion submitted by a third party is 
available for inspection and copying at 
the offices of the Department of Edu-
cation in Washington, D.C., during nor-
mal business hours. 

(f) Adverse information. If the deciding 
official considers information in addi-
tion to the evidence described in the 
notice of the Secretary’s determination 
that is adverse to the guaranty agen-
cy’s position on appeal, the deciding of-
ficial informs the agency and provides 
it a reasonable opportunity to respond 
to the information without regard to 
the period referred to in paragraph 
(d)(2) of this section. 

(g) Decision. (1) The deciding official 
issues a written decision on the guar-
anty agency’s appeal within 45 days of 
the date on which the information de-
scribed in paragraphs (d)(4) and 
(d)(5)(ii) of this section is received, or 
the oral argument referred to in para-
graph (d)(5) of this section is held, 
whichever is later. The deciding offi-
cial mails the decision to the guaranty 
agency by certified mail, return receipt 
requested. The decision of the deciding 
official becomes the final decision of 
the Secretary 30 days after the decid-
ing official issues it. In the case of a 
determination that a guaranty agency 
must return Federal funds, if the decid-
ing official does not issue a decision 
within the prescribed period, the agen-
cy is no longer required to take the ac-
tions described in paragraph (c)(2)(v) of 
this section. 

(2) A guaranty agency may not seek 
judicial review of the Secretary’s de-
termination to require the return of 
Federal funds or assets until the decid-
ing official issues a decision. 

(3) The deciding official’s written de-
cision includes the basis for the deci-
sion. The deciding official bases the de-
cision only on evidence described in 
the notice of the Secretary’s deter-
mination and on information properly 
submitted and considered by the decid-
ing official under this section. The de-
ciding official is bound by all applica-
ble statutes and regulations and may 
neither waive them nor rule them in-
valid. 

(h) Collection of Federal funds or as-
sets. (1) If the deciding official’s final 
decision requires the guaranty agency 
to return Federal funds, or requires the 
guaranty agency to require the return 
of Federal funds or assets to the agen-
cy or to the Secretary, the decision 
states a new date for compliance with 
the decision. The new date is no earlier 
than the date on which the decision be-
comes the final decision of the Sec-
retary. 

(2) If the guaranty agency fails to 
comply with the decision, the Sec-
retary may recover the Federal funds 
from any funds due the agency from 
the Department without any further 
notice or procedure and may take any 
other action permitted or authorized 
by law to compel compliance. 

(Approved by the Office of Management and 
Budget under control number 1845–0020) 

[64 FR 58632, Oct. 29, 1999] 

§ 682.418 Prohibited uses of the assets 
of the Operating Fund during peri-
ods in which the Operating Fund 
contains transferred funds owed to 
the Federal Fund. 

(a) General. (1) During periods in 
which the Operating Fund contains 
transferred funds owed to the Federal 
Fund, a guaranty agency may not use 
the assets of the Operating Fund to pay 
costs prohibited under paragraph (b) of 
this section and may not use the assets 
of the Operating Fund to pay for goods, 
property, or services provided by an af-
filiated organization unless the agency 
applies and demonstrates to the Sec-
retary, and receives the Secretary’s ap-
proval, that the payment would be in 
the Federal fiscal interest and would 
not exceed the affiliated organization’s 
actual and reasonable cost of providing 
those goods, property, or services. 
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(2) All guaranty agency contracts 
with respect to its Operating Fund or 
assets must include a provision stating 
that the contract is terminable by the 
Secretary upon 30 days notice to the 
contracting parties if the Secretary de-
termines that the contract includes an 
impermissible transfer of the Oper-
ating Fund or assets or is otherwise in-
consistent with the terms and purposes 
of section 422 of the HEA. 

(b) Prohibited uses of Operating Fund 
assets. A guaranty agency may use the 
assets of the Operating Fund estab-
lished under § 682.410(a)(1) only as pre-
scribed in § 682.410(a)(2). Uses of the Op-
erating Fund that are not allowable 
under § 682.410(a)(2) include, but are not 
limited to— 

(1) Compensation for personnel services, 
including wages, salaries, pension plan 
costs, post-retirement health benefits, 
employee life insurance, unemploy-
ment benefit plans, severance pay, 
costs of leave, and other benefits, to 
the extent that total compensation to 
an employee, officer, director, trustee, 
or agent of the guaranty agency is not 
reasonable for the services rendered. 
Compensation is considered reasonable 
to the extent that it is comparable to 
that paid in the labor market in which 
the guaranty agency competes for the 
kind of employees involved. Costs that 
are otherwise unallowable may not be 
considered allowable solely on the 
basis that they constitute personnel 
compensation. In no case may the Op-
erating Fund be used to pay any com-
pensation, whether calculated on an 
hourly basis or otherwise, that would 
be proportionately greater than 118.05 
percent of the total salary paid (as cal-
culated on an hourly basis) under sec-
tion 5312 of title 5, United States Code 
(relating to Level I of the Executive 
Schedule). 

(2) Contributions and donations, in-
cluding cash, property, and services, by 
the guaranty agency to others, regard-
less of the recipient or purpose, unless 
pursuant to written authorization from 
the Secretary; 

(3) Entertainment, including amuse-
ment, diversion, hospitality suites, and 
social activities, and any costs associ-
ated with those activities, such as tick-
ets to shows or sports events, meals, 

alcoholic beverages, lodging, rentals, 
transportation, and gratuities; 

(4) Fines, penalties, damages, and other 
settlements resulting from violations or 
alleged violations of the guaranty 
agency’s failure to comply with Fed-
eral, State, or local laws and regula-
tions that are unrelated to the FFEL 
Program, unless specifically approved 
by the Secretary. This prohibition does 
not apply if a non-criminal violation or 
alleged violation has been assessed 
against the guaranty agency, the pay-
ment does not reimburse an agency 
employee, and the payment does not 
exceed $1,000, or if it occurred as a re-
sult of compliance with specific re-
quirements of the FFEL Program or in 
accordance with written instructions 
from the Secretary. The use of the Op-
erating Fund in any other case must be 
requested by the agency and specifi-
cally approved in advance by the Sec-
retary; 

(5) Legal expenses for prosecution of 
claims against the Federal Govern-
ment, unless the guaranty agency sub-
stantially prevails on those claims. In 
that event, the Secretary approves the 
reimbursement of reasonable legal ex-
penses incurred by the guaranty agen-
cy; 

(6) Lobbying activities, as defined in 
section 501(h) of the Internal Revenue 
Code, including dues to membership or-
ganizations to the extent that those 
dues are used for lobbying; 

(7) Major expenditures, including those 
for land, buildings, equipment, or infor-
mation systems, whether singly or as a 
related group of expenditures, that ex-
ceed 5 percent of the guaranty agency’s 
Operating Fund balance at the time 
the expenditures are made, unless the 
agency has provided written notice of 
the intended expenditure to the Sec-
retary 30 days before the agency makes 
or commits itself to the expenditure. 
For those expenditures involving the 
purchase of an asset, the term ‘‘major 
expenditure’’ applies to costs such as 
the cost of purchasing the asset and 
making improvements to it, the cost to 
put it in place, the net invoice price of 
the asset, ancillary charges, such as 
taxes, duty, protective in-transit insur-
ance, freight, and installation costs, 
and the costs of any modifications, at-
tachments, accessories, or auxiliary 

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00797 Fmt 8010 Sfmt 8010 Y:\SGML\211134.XXX 211134



788 

34 CFR Ch. VI (7–1–07 Edition) § 682.419 

apparatus necessary to make the asset 
usable for the purpose for which it was 
acquired, whether the expenditures are 
classified as capital or operating ex-
penses; 

(8) Public relations, and all associated 
costs, paid directly or through a third 
party, to the extent that those costs 
are used to promote or maintain a fa-
vorable image of the guaranty agency. 
The term ‘‘public relations’’ does not 
include any activity that is ordinary 
and necessary for the fulfillment of the 
agency’s FFEL guaranty responsibil-
ities under the HEA, including appro-
priate and reasonable advertising de-
signed specifically to communicate 
with the public and program partici-
pants for the purpose of facilitating the 
agency’s ability to fulfill its FFEL 
guaranty responsibilities under the 
HEA. Ordinary and necessary public re-
lations activities include training of 
program participants and secondary 
school personnel and customer service 
functions that disseminate FFEL-re-
lated information and materials to 
schools, loan holders, prospective loan 
applicants, and their parents. In pro-
viding that training at workshops, con-
ferences, or other ordinary and nec-
essary forums customarily used by the 
agency to fulfill its responsibilities 
under the HEA, the agency may pro-
vide light meals and refreshments of a 
reasonable nature and amount to the 
participants; 

(9) Relocation of employees in excess of 
an employee’s actual or reasonably es-
timated expenses or for purposes that 
do not benefit the administration of 
the guaranty agency’s FFEL program. 
Except as approved by the Secretary, 
reimbursement must be in accordance 
with an established written policy; and 

(10) Travel expenses that are not in ac-
cordance with a written policy ap-
proved by the Secretary or a State pol-
icy. If the guaranty agency does not 
have such a policy, it may not use the 
assets of the Operating Fund to pay for 
travel expenses that exceed those al-
lowed for lodging and subsistence 
under subchapter I of Chapter 57 of 
title 5, United States Code, or in excess 
of commercial airfare costs for stand-
ard coach airfare, unless those accom-
modations would require circuitous 
routing, travel during unreasonable 

hours, excessively prolonged travel, 
would result in increased cost that 
would offset transportation savings, or 
would offer accommodations not rea-
sonably adequate for the medical needs 
of the traveler. 

(c) Cost allocation. Each guaranty 
agency that shares costs with any 
other program, agency, or organization 
shall develop a cost allocation plan 
consistent with the requirements de-
scribed in OMB Circular A–87 and 
maintain the plan and related sup-
porting documentation for audit. A 
guaranty agency is required to submit 
its cost allocation plans for the Sec-
retary’s approval if it is specifically re-
quested to do so by the Secretary. 

(Approved by the Office of Management and 
Budget under control number 1840–0726) 

(Authority: 20 U.S.C. 1078) 

[61 FR 60437, Nov. 27, 1996, as amended at 62 
FR 13539, Mar. 21, 1997; 64 FR 58634, Oct. 29, 
1999] 

§ 682.419 Guaranty agency Federal 
Fund. 

(a) Establishment and control. A guar-
anty agency must establish and main-
tain a Federal Student Loan Reserve 
Fund (referred to as the ‘‘Federal 
Fund’’) to be used only as permitted 
under paragraph (c) of this section. The 
assets of the Federal Fund and the 
earnings on those assets are, at all 
times, the property of the United 
States. The guaranty agency must ex-
ercise the level of care required of a fi-
duciary charged with the duty of pro-
tecting, investing, and administering 
the money of others. 

(b) Deposits. The agency must deposit 
into the Federal Fund— 

(1) All funds, securities, and other 
liquid assets of the reserve fund that 
existed under § 682.410; 

(2) The total amount of insurance 
premiums or Federal default fees col-
lected; 

(3) Federal payments for default, 
bankruptcy, death, disability, closed 
school, false certification, and other 
claims; 

(4) Federal payments for supple-
mental preclaims assistance activities 
performed before October 1, 1998; 

(5) 70 percent of administrative cost 
allowances received on or after October 
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1, 1998 for loans upon which insurance 
was issued before October 1, 1998; 

(6) All funds received by the guaranty 
agency from any source on FFEL Pro-
gram loans on which a claim has been 
paid, within 48 hours of receipt of those 
funds, minus the portion the agency is 
authorized to deposit in its Operating 
Fund; 

(7) Investment earnings on the Fed-
eral Fund; 

(8) Revenue derived from the Federal 
portion of a nonliquid asset, in accord-
ance with § 682.420; and 

(9) Other funds received by the guar-
anty agency from any source that are 
specifically designated for deposit in 
the Federal Fund. 

(c) Uses. A guaranty agency may use 
the assets of the Federal Fund only— 

(1) To pay insurance claims; 
(2) To transfer default aversion fees 

to the agency’s Operating Fund; 
(3) To transfer account maintenance 

fees to the agency’s Operating Fund, if 
directed by the Secretary; 

(4) To refund payments made by or 
on behalf of a borrower on a loan that 
has been discharged in accordance with 
§ 682.402; 

(5) To pay the Secretary’s share of 
borrower payments, in accordance with 
§ 682.404(g); 

(6) For transfers to the agency’s Op-
erating Fund, pursuant to § 682.421; 

(7) To refund insurance premiums or 
Federal default fees related to loans 
cancelled or refunded, in whole or in 
part; 

(8) To return to the Secretary por-
tions of the Federal Fund required to 
be returned by the Act; and 

(9) For any other purpose authorized 
by the Secretary. 

(d) Prohibition against prepayment. A 
guaranty agency may not prepay obli-
gations of the Federal Fund unless it 
demonstrates, to the satisfaction of the 
Secretary, that the prepayment is in 
the best interests of the United States. 

(e) Minimum Federal Fund level. The 
guaranty agency must maintain a min-
imum Federal Fund level equal to at 
least 0.25 percent of its insured original 
principal amount of loans outstanding. 

(f) Definitions. For purposes of this 
section— 

(1) Federal Fund level means the total 
of Federal Fund assets identified in 

paragraph (b) of this section plus the 
amount of funds transferred from the 
Federal Fund that are in the Operating 
Fund, using an accrual basis of ac-
counting. 

(2) Original principal amount of loans 
outstanding means— 

(i) The sum of— 
(A) The original principal amount of 

all loans guaranteed by the agency; 
and 

(B) The original principal amount of 
any loans on which the guarantee was 
transferred to the agency from another 
guarantor, excluding loan guarantees 
transferred to another agency pursuant 
to a plan of the Secretary in response 
to the insolvency of the agency; 

(ii) Minus the original principal 
amount of all loans on which— 

(A) The loan guarantee was can-
celled; 

(B) The loan guarantee was trans-
ferred to another agency; 

(C) Payment in full has been made by 
the borrower; 

(D) Reinsurance coverage has been 
lost and cannot be regained; and 

(E) The agency paid claims. 

(Authority: 20 U.S.C. 1072–1) 

[64 FR 58634, Oct. 29, 1999, as amended at 71 
FR 45708, Aug. 9, 2006] 

§ 682.420 Federal nonliquid assets. 
(a) General. The Federal portion of a 

nonliquid asset developed or purchased 
in whole or in part with Federal re-
serve funds, regardless of who held or 
controlled the Federal reserve funds or 
assets, is the property of the United 
States. The ownership of that asset 
must be prorated based on the percent-
age of the asset developed or purchased 
with Federal reserve funds. In main-
taining and using the Federal portion 
of a nonliquid asset under this section, 
the guaranty agency must exercise the 
level of care required of a fiduciary 
charged with protecting, investing, and 
administering the property of others. 

(b) Treatment of revenue derived from a 
nonliquid Federal asset. If a guaranty 
agency derives revenue from the Fed-
eral portion of a nonliquid asset, in-
cluding its sale or lease, the agency 
must promptly deposit the percentage 
of the net revenue received into the 
Federal Fund equal to the percentage 
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of the asset owned by the United 
States. 

(c) Guaranty agency use of the Federal 
portion of a nonliquid asset. (1)(i) If a 
guaranty agency uses the Federal por-
tion of a nonliquid asset in the per-
formance of its guaranty activities 
(other than an intangible or intellec-
tual property asset or a tangible asset 
of nominal value), the agency must 
promptly deposit into the Federal 
Fund an amount representing the net 
fair value of the use of the asset. 

(ii) If a guaranty agency uses the 
Federal portion of a nonliquid asset for 
purposes other than the performance of 
its guaranty activities, the agency 
must promptly deposit into the Federal 
Fund an amount representing the net 
fair value of the use of the asset. 

(2) Payments to the Federal Fund re-
quired by paragraph (c)(1) of this sec-
tion must be made not less frequently 
than quarterly. 

(Authority: 20 U.S.C. 1072–1) 

[64 FR 58634, Oct. 29, 1999] 

§ 682.421 Funds transferred from the 
Federal Fund to the Operating 
Fund by a guaranty agency. 

(a) General. In accordance with this 
section, a guaranty agency may re-
quest the Secretary’s permission to 
transfer a limited amount of funds 
from the Federal Fund to the Oper-
ating Fund. Upon receiving the Sec-
retary’s approval, the agency may 
transfer the requested funds at any 
time within 6 months following the 
date specified by the Secretary. If the 
Secretary has not approved or dis-
approved the agency’s request within 
30 days after receiving it, the agency 
may transfer the requested funds at 
any time within the 6-month period be-
ginning on the 31st day after the Sec-
retary received the agency’s request. 
The transferred funds may be used only 
as permitted by §§ 682.410(a)(2) and 
682.418. 

(b) Transferring the principal balance 
of the Federal Fund—(1) Amount that 
may be transferred. Upon receiving the 
Secretary’s approval, an agency may 
transfer an amount up to the equiva-
lent of 180 days of cash expenses for 
purposes allowed by §§ 682.410(a)(2) and 
682.418 (not including claim payments) 
for normal operating expenses to be de-

posited into the agency’s Operating 
Fund. The amount transferred and out-
standing at any time during the first 3 
years after establishing the Operating 
Fund may not exceed the lesser of 180 
days cash expenses for purposes al-
lowed by §§ 682.410(a)(2) and 682.418 (not 
including claim payments), or 45 per-
cent of the balance in the Federal re-
serve fund that existed under § 682.410 
as of September 30, 1998. 

(2) Requirements for requesting a trans-
fer. A guaranty agency that wishes to 
transfer principal from the Federal 
Fund must provide the Secretary with 
a proposed repayment schedule and evi-
dence that it can repay the transfer ac-
cording to its proposed schedule. The 
agency must provide the Secretary 
with the following: 

(i) A request for the transfer that 
specifies the desired amount, the date 
the funds will be needed, and the agen-
cy’s proposed terms of repayment; 

(ii) A projected revenue and expense 
statement, to be updated annually dur-
ing the repayment period, that dem-
onstrates that the agency will be able 
to repay the transferred amount within 
the repayment period requested by the 
agency; and 

(iii) Certifications by the agency that 
during the period while the transferred 
funds are outstanding— 

(A) Sufficient funds will remain in 
the Federal Fund to pay lender claims 
during the period the transferred funds 
are outstanding; 

(B) The agency will be able to meet 
the reserve recall requirements of sec-
tion 422 of the Act; 

(C) The agency will be able to meet 
the statutory minimum reserve level of 
0.25 percent, as mandated by section 
428(c)(9) of the Act; and 

(D) No legal prohibition exists that 
would prevent the agency from obtain-
ing or repaying the transferred funds. 

(c) Transferring interest earned on the 
Federal Fund—(1) Amount that may be 
transferred. The Secretary may permit 
an agency that owes the Federal Fund 
the maximum amount allowable under 
paragraph (b) of this section to transfer 
the interest income earned on the Fed-
eral Fund during the 3-year period fol-
lowing October 7, 1998. The combined 
amount of transferred interest and the 
amount of principal transferred under 
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paragraph (b) of this section may ex-
ceed 180 days cash expenses for pur-
poses allowed by §§ 682.410(a)(2) and 
682.418 (not including claim payments), 
but may not exceed 45 percent of the 
balance in the Federal reserve fund 
that existed under § 682.410 as of Sep-
tember 30, 1998. 

(2) Requirements for requesting a trans-
fer. To be allowed to transfer the inter-
est income, in addition to the items in 
paragraph (b)(2) of this section, the 
agency must demonstrate to the Sec-
retary that the cash flow in the Oper-
ating Fund will be negative if the agen-
cy is not authorized to transfer the in-
terest, and, by transferring the inter-
est, the agency will substantially im-
prove its financial circumstances. 

(Approved by the Office of Management and 
Budget under control number 1845–0020) 

(Authority: 20 U.S.C. 1072–1) 

[64 FR 58635, Oct. 29, 1999] 

§ 682.422 Guaranty agency repayment 
of funds transferred from the Fed-
eral Fund. 

(a) General. A guaranty agency must 
begin repayment of money transferred 
from the Federal Fund not later than 
the start of the 4th year after the agen-
cy establishes its Operating Fund. All 
amounts transferred must be repaid 
not later than five years after the date 
the Operating Fund is established. 

(b) Extension for repaying the interest 
transferred—(1) General. The Secretary 
may extend the period for repayment 
of interest transferred from the Fed-
eral Fund from two years to five years 
if the Secretary determines that the 
cash flow of the Operating Fund will be 
negative if the transferred interest had 
to be repaid earlier or the repayment of 
the interest would substantially dimin-
ish the financial circumstances of the 
agency. 

(2) Agency eligibility for an extension. 
To receive an extension, the agency 
must demonstrate that it will be able 
to repay all transferred funds by the 
end of the 8th year following the date 
of establishment of the Operating Fund 
and that the agency will be financially 
sound upon the completion of repay-
ment. 

(3) Repayment of interest earned on 
transferred funds. If the Secretary ex-

tends the period for repayment of in-
terest transferred from the Federal 
Fund for a guaranty agency, the agen-
cy must repay the amount of interest 
during the 6th, 7th, and 8th years fol-
lowing the establishment of the Oper-
ating Fund. In addition to repaying the 
amount of interest, the guaranty agen-
cy must also pay to the Secretary any 
income earned after the 5th year from 
the investment of the transferred 
amount. In determining the amount of 
income earned on the transferred 
amount, the Secretary uses the aver-
age investment income earned on the 
agency’s Operating Fund. 

(c) Consequences if a guaranty agency 
fails to repay transfers from the Federal 
Fund. If a guaranty agency fails to 
make a scheduled repayment to the 
Federal Fund, the agency may not re-
ceive any other Federal funds until it 
becomes current in making all sched-
uled payments, unless the Secretary 
waives this restriction. 

(Authority: 20 U.S.C. 1072–1) 

[64 FR 58635, Oct. 29, 1999] 

§ 682.423 Guaranty agency Operating 
Fund. 

(a) Establishment and control. A guar-
anty agency must establish and main-
tain an Operating Fund in an account 
separate from the Federal Fund. Ex-
cept for funds that have been trans-
ferred from the Federal Fund, the Op-
erating Fund is considered the prop-
erty of the guaranty agency. During 
periods in which the Operating Fund 
contains funds transferred from the 
Federal Fund, the Operating Fund may 
be used only as permitted by 
§§ 682.410(a)(2) and 682.418. 

(b) Deposits. The guaranty agency 
must deposit into the Operating 
Fund— 

(1) Amounts authorized by the Sec-
retary to be transferred from the Fed-
eral Fund; 

(2) Account maintenance fees; 
(3) Loan processing and issuance fees; 
(4) Default aversion fees; 
(5) 30 percent of administrative cost 

allowances received on or after October 
1, 1998 for loans upon which insurance 
was issued before October 1, 1998; 

(6) The portion of the amounts col-
lected on defaulted loans that remains 
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after the Secretary’s share of collec-
tions has been paid and the com-
plement of the reinsurance percentage 
has been deposited into the Federal 
Fund; 

(7) The agency’s share of the payoff 
amounts received from the consolida-
tion or rehabilitation of defaulted 
loans; and 

(8) Other receipts as authorized by 
the Secretary. 

(c) Uses. A guaranty agency may use 
the Operating Fund for— 

(1) Guaranty agency-related activi-
ties, including— 

(i) Application processing; 
(ii) Loan disbursement; 
(iii) Enrollment and repayment sta-

tus management; 
(iv) Default aversion activities; 
(v) Default collection activities; 
(vi) School and lender training; 
(vii) Financial aid awareness and re-

lated outreach activities; and 
(viii) Compliance monitoring; and 
(2) Other student financial aid-re-

lated activities for the benefit of stu-
dents, as selected by the guaranty 
agency. 

(Authority: 20 U.S.C. 1072–2) 

[64 FR 58635, Oct. 29, 1999] 

Subpart E—Federal Guaranteed 
Student Loan Programs 

§ 682.500 Circumstances under which 
loans may be guaranteed by the 
Secretary. 

(a) The Secretary may guarantee 
all— 

(1) FISL, Federal SLS, and Federal 
PLUS loans made by lenders located in 
a State in which no State or private 
nonprofit guaranty agency has in effect 
an agreement with the Secretary under 
§ 682.401 to serve as guarantor in that 
State; 

(2) Federal Consolidation loans made 
by the Student Loan Marketing Asso-
ciation and Federal Consolidation 
loans made by any other lender that 
has applied for and been denied guar-
antee coverage on Consolidation loans 
by the guaranty agency that guaran-
tees the largest dollar volume of FFEL 
loans made by the lender; and 

(3) FISL, Federal SLS, Federal 
PLUS, and Federal Consolidation loans 

made by lenders located in a State in 
which a guaranty agency program is 
operating but is not reasonably acces-
sible to students who meet the agen-
cy’s residency requirements. 

(b) The Secretary may guarantee 
FISL, Federal SLS, Federal PLUS and 
Federal Consolidation loans made by a 
lender located in a State where a guar-
anty agency operates a program that is 
reasonably accessible to students who 
meet the residency requirements of 
that program only for— 

(1) A student who does not meet the 
agency’s residency requirements; 

(2) A lender who is not able to obtain 
a guarantee from the guaranty agency 
for at least 80 percent of the loans the 
lender intends to make over a 12-month 
period because of the agency’s resi-
dency requirements; 

(3) With the approval of the guaranty 
agency, a student who has previously 
received from the same lender a FISL 
loan that has not been repaid; or 

(4) All students at a school located in 
the State if the Secretary finds that— 

(i) No single guaranty agency pro-
gram is reasonably accessible to stu-
dents at that school as compared to 
students at other schools during a com-
parable period of time; and 

(ii) Guaranteeing loans made in the 
State to students attending that school 
would significantly increase the access 
of students at that school to FFEL 
Program loans. The Secretary may 
guarantee loans made to those stu-
dents by a lender in that State if— 

(A) The guaranty agency does not 
recognize the school as being eligible, 
but the school is eligible under the 
FISL program; or 

(B) A majority of the persons en-
rolled at the school meet the condi-
tions of student eligibility for FISL 
loans but are not recognized as eligible 
under the guaranty agency program. 

(c) For purposes of paragraph (b) of 
this section, a lender is considered to 
be located in the same State as a 
school if the lender— 

(1) Has an origination relationship 
with the school; 

(2) Has a majority of its voting stock 
held by the school; or 

(3) Has common ownership or man-
agement with the school and more 
than 50 percent of the loans made by 
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that lender are made to students at 
that school. 

(d) As a condition for guaranteeing 
loans under the Federal FFEL pro-
grams, the Secretary may require the 
lender to submit evidence of cir-
cumstances that would justify loan 
guarantees under the provisions of this 
section. 

(e) With regard to a school lender 
that has entered into an agreement 
with the Secretary under § 682.600, the 
Secretary denies loan guarantees on 
the basis of this section only if the Sec-
retary first determines that all eligible 
students at that school who make a 
conscientious effort to obtain a loan 
from another lender will find a loan to 
be reasonably available. For purposes 
of this paragraph, the determination of 
loan availability is based on studies 
and surveys that the Secretary con-
siders satisfactory. 

(Authority: 20 U.S.C. 1071, 1073, 1078–1, 1078–2, 
1078–3, 1082) 

§ 682.501 Extent of Federal guarantee 
under the Federal GSL programs. 

(a) General. Except as provided in 
paragraph (b) of this section, the Sec-
retary’s guarantee liability on any 
Federal GSL loan is 100 percent of the 
unpaid principal balance and, to the ex-
tent permitted under § 682.512, accrued 
interest. 

(b) Special provisions for State lenders. 
(1) Except as described in paragraph 
(b)(2) of this section, the Secretary’s 
guarantee liability is less than 100 per-
cent under the following conditions: 

(i) If the total of default claims under 
the Federal GSL programs paid by the 
Secretary to a State lender during any 
fiscal year reaches five percent of the 
amount of the Federal GSL loans in re-
payment at the end of the preceding 
fiscal year, the Secretary’s guarantee 
liability on a claim subsequently paid 
during that fiscal year is 90 percent of 
the amount of the unpaid principal bal-
ance plus accrued interest. 

(ii) If the total of default claims 
under the Federal GSL programs paid 
by the Secretary to a State lender dur-
ing any fiscal year reaches nine per-
cent of the amount of the Federal GSL 
loans in repayment at the end of the 
preceding fiscal year, the Secretary’s 
guarantee liability on a claim subse-

quently paid during that fiscal year is 
80 percent of the amount of the unpaid 
principal balance plus accrued interest. 

(iii) For purposes of this paragraph, 
the total default claims paid by the 
Secretary during any fiscal year do not 
include paid claims filed by the lender 
under the provisions of § 682.412(e) or 
§ 682.509. 

(2) The potential reduction in guar-
antee liability does not apply to a 
State lender during the first Federal 
fiscal year of its operation as a Federal 
GSL Program lender and during each 
of the four succeeding fiscal years. 

(3) For the purposes of this section, 
the term ‘‘amount of the Federal GSL 
loans in repayment’’ means the origi-
nal principal amount of all loans guar-
anteed by the Secretary less— 

(i) The original principal amount of 
loans on which— 

(A) Under the FISL program, the bor-
rower has not yet reached the repay-
ment period; 

(B) Payment in full has been made by 
the borrower; 

(C) The borrower was in deferment 
status at the time repayment of prin-
cipal was scheduled to begin and re-
mains in deferment status; or 

(D) The Secretary has paid a claim 
filed under section 437 of the Act; and 

(ii) The amount paid by the Sec-
retary for default claims on loans, ex-
clusive of paid claims filed by the lend-
er under § 682.412(e) or § 682.509. 

(4) For the purposes of this para-
graph, payments by the Secretary on a 
loan that the original lender assigned 
to a subsequent holder are considered 
payments made to the original lender. 

(5) State lenders shall consolidate 
Federal GSL loans for the purpose of 
calculating the amount of the Sec-
retary’s guarantee liability under this 
section. 

(Authority: 20 U.S.C. 1077, 1078–1, 1078–2, 1078– 
3, 1082) 

§ 682.502 The application to be a lend-
er. 

(a) To be considered for participation 
in the Federal GSL programs, a lender 
shall submit an application to the Sec-
retary. 

(b) In determining whether to enter 
into a guarantee agreement with an ap-
plicant, and, if so, what the terms of 
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the agreement will be, the Secretary 
considers— 

(1) Whether the applicant meets the 
definition of an ‘‘eligible lender’’ in 
section 435(d) of the Act and the defini-
tion of ‘‘lender’’ in § 682.200; 

(2) Whether the applicant is capable 
of complying with the regulations in 
this part as they apply to lenders; 

(3) Whether the applicant is capable 
of implementing adequate procedures 
for making, servicing, and collecting 
loans; 

(4) Whether the applicant has had 
prior experience with a similar Fed-
eral, State, or private nonprofit stu-
dent loan program, and the amount 
and percentage of loans that are cur-
rently delinquent or in default under 
that program; 

(5) The financial resources of the ap-
plicant; and 

(6) In the case of a school that is 
seeking approval as a lender, its ac-
creditation status. 

(c) The Secretary may require an ap-
plicant to submit sufficient materials 
with its application so that the Sec-
retary may fairly evaluate it in accord-
ance with the criteria in this section. 

(d)(1) If the Secretary decides not to 
approve the application for a guarantee 
agreement, the Secretary’s response in-
cludes the reason for the decision. 

(2) The Secretary provides the lender 
an opportunity for the lender to meet 
with a designated Department official 
if the lender wishes to appeal the Sec-
retary’s decision. 

(3) However, the Secretary need not 
explain the reasons for the denial or 
grant the lender an opportunity to ap-
peal if the lender submits its applica-
tion within six months of a previous 
denial. 

(Authority: 30 U.S.C. 1078–1, 1078–2, 1078–3, 
1079, 1082) 

§ 682.503 The guarantee agreement. 
(a)(1) To participate in the Federal 

GSL programs, a lender must have a 
guarantee agreement with the Sec-
retary. The Secretary does not guar-
antee a loan unless it is covered by 
such an agreement. 

(2) In general, under a guarantee 
agreement the lender agrees to comply 
with all laws, regulations, and other 
requirements applicable to its partici-

pation as a lender in the Federal GSL 
programs. In return, the Secretary 
agrees to guarantee each eligible Fed-
eral GSL loan held by the lender 
against the borrower’s default, death, 
total and permanent disability, or 
bankruptcy. 

(3) The Secretary may include in an 
agreement a limit on the duration of 
the agreement and the number or 
amount of Federal GSL loans the lend-
er may make or hold. 

(b)(1) Except as otherwise approved 
by the Secretary, a guarantee agree-
ment with a school lender limits the 
Federal GSL loans made by that school 
lender that will be covered by the Fed-
eral guarantee to those loans made to 
students, or to parents borrowing on 
behalf of students, who are— 

(i) In attendance at that school; 
(ii) In attendance at other schools 

under the same ownership as that 
school; or 

(iii) Employees or dependents of em-
ployees, or whose parents are employ-
ees, of that school lender or other 
schools under the same ownership, 
under circumstances the Secretary 
considers appropriate for loan guaran-
tees. 

(2) The Secretary may on a school- 
by-school basis impose limits under 
paragraph (b)(1)(iii) of this section on a 
school lender that makes loans to stu-
dents or to parents of students in at-
tendance at other schools under the 
same ownership, or to employees, or to 
dependents or parents of employees, of 
those other schools. 

(Authority: 20 U.S.C. 1078–1, 1078–2, 1078–3, 
1079, 1082) 

§ 682.504 Issuance of Federal loan 
guarantees. 

(a) A lender having a guarantee 
agreement shall submit an application 
to the Secretary for a Federal loan 
guarantee on each intended loan that 
the lender determines to be eligible for 
a guarantee. The application must be 
on a form prescribed by the Secretary. 
The Secretary notifies the lender 
whether the loan will be guaranteed 
and of the amount of the guarantee. No 
disbursement on a loan made prior to 
the Secretary’s approval of that loan is 
covered by the guarantee. 
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(b) The Secretary issues a guarantee 
on a Federal GSL loan in reliance on 
the implied representations of the 
lender that all requirements for the 
initial eligibility of the loan for guar-
antee coverage have been met. As de-
scribed in § 682.513, the continuance of 
the guarantee is conditioned upon com-
pliance by all holders of the loan with 
the regulations in this part. 

(Authority: 20 U.S.C., 1078–1, 1078–2, 1078–3, 
1079, 1082) 

§ 682.505 Insurance premium. 
(a) General. The Secretary charges 

the lender an insurance premium for 
each Federal GSL Program loan that is 
guaranteed, except that no insurance 
premium is charged on a Federal Con-
solidation loan, or on a Federal SLS or 
Federal PLUS loan made under 
§ 682.209(f). 

(b) Rate. The rate of the insurance 
premium is one-fourth of one percent 
per year of the loan principal, exclud-
ing interest or other charges that may 
have been added to the principal. 

(c) FISL loans—insurance premium cal-
culation. (1) The insurance premium for 
FISL loans is calculated by— 

(i) Counting the number of months 
beginning with the month following 
the month in which each disbursement 
on the loan is to be made and ending 12 
months after the borrower’s antici-
pated graduation from the school for 
attendance at which the loan is sought; 

(ii) Dividing one-fourth of one per-
cent of the principal amount of the 
loan by 12; and 

(iii) Multiplying the result obtained 
in paragraph (c)(1)(i) of this section by 
that obtained in paragraph (c)(1)(ii) of 
this section. 

(2) If the lender disburses the loan in 
multiple installments, the insurance 
premium is calculated for each dis-
bursement from the month following 
the month that the disbursement is 
made. 

(d) Federal PLUS and SLS Loans—in-
surance premium calculation. The insur-
ance premium for a Federal PLUS or 
SLS loan is calculated by— 

(1) Using the projected repayment pe-
riod as a base; 

(2) Amortizing the loan in equal 
monthly installments over the repay-
ment period; 

(3) Determining one-fourth of one 
percent of each monthly declining 
principal balance; and 

(4) Computing the total of monthly 
amounts calculated under paragraph 
(d)(3) of this section. 

(e) Collection from lenders. (1) The Sec-
retary may bill the lender for the in-
surance premium or may require the 
lender to pay the insurance premium 
to the Secretary at the time of dis-
bursement of the loan. At the Sec-
retary’s discretion, the Secretary may 
alternatively collect the insurance pre-
mium by offsetting it against amounts 
payable by the Secretary to the lender. 

(2) The Secretary’s guarantee on a 
loan ceases to be effective if the lender 
fails to pay the insurance premium 
within 60 days of the date payment is 
due. However, the Secretary may ex-
cuse late payment of an insurance pre-
mium and reinstate the guarantee cov-
erage on a loan if the Secretary is sat-
isfied that at the time the premium is 
paid— 

(i) The loan is not in default and the 
borrower is not delinquent in making 
installment payments; or 

(ii) The loan is in default, or the bor-
rower is delinquent, under cir-
cumstances where the borrower has en-
tered the repayment period without 
the lender’s knowledge. 

(f) Collection from borrowers. The lend-
er may pass along the cost of the insur-
ance premium to the borrower. If it 
does so, the insurance premium must 
be deducted from each disbursement of 
the loan in an amount proportionate to 
that disbursement’s contribution to 
the premium amount. 

(g) Refund provisions. The insurance 
premium is not refundable by the Sec-
retary and need not be refunded by the 
lender to the borrower, even if the bor-
rower prepays, defaults, dies, becomes 
totally and permanently disabled, or 
files a petition in bankruptcy. 

(Authority: 20 U.S.C. 1077, 1078–1, 1078–2, 1078– 
3, 1079, 1082) 

[57 FR 60323, Dec. 18, 1992, as amended at 64 
FR 18981, Apr. 16, 1999; 68 FR 75429, Dec. 31, 
2003] 
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§ 682.506 Limitations on maximum 
loan amounts. 

(a) The Secretary does not guarantee 
a FISL, Federal SLS, or Federal PLUS 
loan in an amount that would— 

(1) Result in an annual loan amount 
in excess of the student’s estimated 
cost of attendance for the period of en-
rollment for which the loan is intended 
less— 

(i) The student’s estimated financial 
assistance; and 

(ii) The student’s expected family 
contribution for that period, in the 
case of a FISL loan; or 

(2) Result in an annual or aggregate 
loan amount in excess of the permis-
sible annual and aggregate loan limits 
described in § 682.204. 

(b) The Secretary does not guarantee 
a Federal Consolidation loan in an 
amount greater than that required to 
discharge loans eligible for consolida-
tion under § 682.100(a)(4). 

(Authority: 20 U.S.C. 1075, 1077, 1078–1, 1078–2, 
1079, 1082, 1089) 

§ 682.507 Due diligence in collecting a 
loan. 

(a) General. (1) Except as provided in 
paragraph (a)(4) of this section, a lend-
er shall exercise due diligence in the 
collection of a loan with respect to 
both a borrower and an authorized en-
dorser. In order to exercise due dili-
gence, a lender shall implement the 
procedures described in this section if a 
borrower fails to make an installment 
payment when due. 

(2) If two borrowers are liable for re-
payment of a Federal PLUS or Federal 
Consolidation loan as co-makers, the 
lender must follow these procedures 
with respect to both borrowers. 

(3) For purposes of this section, the 
borrower’s delinquency begins on the 
day after the due date of an install-
ment payment not paid when due, ex-
cept that if the borrower entered the 
repayment period without the lender’s 
knowledge, the delinquency begins 30 
days after the day the lender receives 
notice that the borrower has entered 
the repayment period. 

(4) In lieu of the procedures described 
in this section, a lender may use the 
due diligence procedures in § 682.411 in 
collecting a Federal GSL loan. 

(b) Initial delinquency. If a borrower is 
delinquent in making a payment, the 
lender shall remind the borrower with-
in 10 working days of the date the pay-
ment was due by means of a letter, no-
tice, telephone call, or personal con-
tact. If payments do not begin or re-
sume, the lender shall attempt to con-
tact the borrower— 

(1) At last six more times at regular 
intervals during the remainder of the 
six-month period that started on the 
date of delinquency for loans repayable 
in monthly installments; or 

(2) At least eight more times during 
the remainder of the eight-month pe-
riod that started on the date of delin-
quency for loans repayable in install-
ments less frequent than monthly. 

(c) Skip-tracing assistance. (1) If a 
lender does not know the borrower’s 
current address, the lender promptly 
shall attempt to locate the borrower 
through normal commercial collection 
activities, including contacting all in-
dividuals and entities named in the 
borrower’s loan application. If these ef-
forts are unsuccessful, the lender 
promptly shall attempt to learn the 
borrower’s current address through use 
of the Department’s skip-tracing as-
sistance. 

(2) If the lender does not know the 
borrower’s address when a borrower is 
first delinquent in making a payment, 
but subsequently obtains the bor-
rower’s address prior to the date on 
which the loan goes into default, the 
lender shall attempt to contact the 
borrower in accordance with paragraph 
(b) of this section, with the first con-
tact occurring within 15 days of the 
date the lender obtained knowledge of 
the borrower’s address, and shall at-
tempt to contact the borrower at least 
once during each succeeding 30-day pe-
riod until default. 

(d) Preclaims assistance. When the bor-
rower is 60 days delinquent in making 
a payment, the lender shall request 
preclaims assistance from the Depart-
ment of Education. This preclaims as-
sistance consists of sending a series of 
letters to the borrower, urging the bor-
rower to contact the lender and begin 
or resume payments. 

(e) Final demand letter. A lender shall 
send a final demand letter to the bor-
rower at least 30 days before the lender 
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files a default claim. The lender shall 
allow the borrower at least 30 days to 
respond to the final demand letter. 
However, a lender need not send a final 
demand letter to a borrower whose ad-
dress is unknown to the lender. 

(f) Litigation. (1) If a loan is in default 
and the lender determines that the bor-
rower or an endorser has the ability to 
repay the loan, the lender may bring 
suit against the borrower or the en-
dorser to recover the amount of the un-
paid principal and interest, together 
with reasonable attorneys’ fees, late 
charges, and court costs. 

(2) Prior to bringing suit the lender 
shall— 

(i) Obtain the Secretary’s approval; 
and 

(ii) Notify the borrower or endorser 
in writing that it has received the Sec-
retary’s approval to bring suit on the 
loan, and that unless the borrower or 
endorser makes payments sufficient to 
bring the account out of default the 
lender will seek a judgment under 
which the borrower or endorser will be 
liable for payment of late charges, at-
torneys’ fees, collection agency 
charges, court costs, and other reason-
able collection costs in addition to the 
unpaid principal and interest on the 
loan. The lender shall mail the notice 
to the borrower or endorser by certified 
mail, return receipt requested. 

(3) The lender may bring suit if the 
borrower or endorser does not make 
payments sufficient to bring the ac-
count out of default within 10 days fol-
lowing the date of delivery of the no-
tice described in paragraph (f)(2)(ii) of 
this section to the borrower or en-
dorser indicated on the receipt. 

(4) A lender may first apply the pro-
ceeds of any judgment against its at-
torneys’ fees, court costs, collection 
agency charges, and other reasonable 
collection costs, whether or not the 
judgment provides for these fees and 
costs. 

(Approved by the Office of Management and 
Budget under control number 1845–0020) 

(Authority: 20 U.S.C. 1078–1, 1078–2, 1078–3, 
1079, 1080, 1081, 1082, 1085) 

[57 FR 60323, Dec. 18, 1992, as amended at 58 
FR 9119, Feb. 19, 1993; 59 FR 33358, June 28, 
1994; 64 FR 18981, Apr. 16, 1999; 64 FR 58965, 
Nov. 1, 1999] 

§ 682.508 Assignment of a loan. 

(a) General. A Federal GSL loan may 
not be assigned except to another eligi-
ble lender. For the purpose of this 
paragraph, ‘‘assigned’’ means any kind 
of transfer of an interest in the loan, 
including a pledge of such an interest 
as security. 

(b)(1) Procedure. If the assignment of 
a FISL Program loan is to result in a 
change in the identity of the party to 
whom the borrower must send subse-
quent payments, the assignor and the 
assignee of the loan shall, no later than 
45 days from the date the assignee ac-
quires a legally enforceable right to re-
ceive payment from the borrower on 
the assigned loan, provide separate no-
tices to the borrower of— 

(i) The assignment; 
(ii) The identity of the assignee; 
(iii) The name and address of the 

party to whom subsequent payments 
must be sent; and 

(iv) The telephone numbers of both 
the assignor and the assignee. 

(2) The assignor and assignee shall 
provide the notice required by para-
graph (b)(1) of this section separately. 
Each notice must indicate that a cor-
responding notice will be sent by the 
other party to the assignment. 

(c) The Secretary’s approval. The ap-
proval of the Secretary is required 
prior to the assignment of a note to an 
eligible lender that has not entered 
into a contract of insurance with the 
Secretary under § 682.503. 

(d) Warranty. (1) Nothing in this sec-
tion precludes the buyer of a loan from 
obtaining a warranty from the seller 
covering certain future reductions by 
the Secretary in computing the 
amount of guaranteed loss, if any, on a 
claim filed on the loan. 

(2) The warranty may cover only re-
ductions that are attributable to an 
act or failure to act of the seller or 
other previous holder. 
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(3) The warranty may not cover mat-
ters the buyer is responsible for under 
the regulations in this part. 

(Approved by the Office of Management and 
Budget under control number 1845–0020) 

(Authority: 20 U.S.C. 1078–1, 1078–2, 1078–3, 
1079, 1080, 1082) 

[57 FR 60323, Dec. 18, 1992, as amended at 58 
FR 9120, Feb. 19, 1993; 64 FR 58965, Nov. 1, 
1999] 

§ 682.509 Special conditions for filing a 
claim. 

(a) A lender shall cease collection ac-
tivity on a loan and file a claim with 
the Secretary within the time specified 
in § 682.511(e)(3), if— 

(1) In the case of a loan that was not 
made or originated by the school, the 
lender learns that while the student 
was enrolled at the school the school 
terminated its teaching activities for 
that student during the academic pe-
riod covered by the loan; or 

(2) The Secretary directs that the 
claim be filed. 

(b) A lender may not as a result of a 
claim filed with the Secretary under 
this section report a borrower’s loan as 
in default to any credit bureau or other 
third party. 

(Authority: 20 U.S.C. 1078–1, 1078–2, 1078–3, 
1079, 1080, 1082) 

§ 682.510 Determination of the bor-
rower’s death, total and permanent 
disability, or bankruptcy. 

(a) The procedures in § 682.402(a)–(d) 
for determining whether a borrower 
has died, become totally and perma-
nently disabled, or filed a bankruptcy 
petition apply to the Federal GSL pro-
grams. 

(b) For purposes of this section, ref-
erences to the ‘‘guaranty agency’’ in 
§ 682.402(d)(5) shall be understood to 
refer to the Secretary. 

(Authority: 20 U.S.C. 1078–1, 1078–2, 1078–3, 
1082, 1087) 

§ 682.511 Procedures for filing a claim. 
(a) Filing a claim application. (1) A 

lender may file a claim against the 
Secretary’s guarantee on a Federal 
GSL loan for any of the following rea-
sons: 

(i) The loan is in default, as defined 
in § 682.200. 

(ii) Any of the conditions exist for fil-
ing a claim without collection efforts, 
as set forth in § 682.412(e)(2) or § 682.509. 

(iii) The borrower has died, become 
totally and permanently disabled, or 
filed a bankruptcy petition, as deter-
mined by the lender in accordance with 
§ 682.510. 

(2) If a Federal PLUS loan was ob-
tained by two eligible parents as co- 
makers, or a Federal Consolidation 
loan was obtained jointly by a married 
couple, the reason for filing a claim 
must hold true for both applicants, or 
each applicant must have satisfied a 
claimable criterion at the time of the 
request for discharge of the loan. 

(3) A lender may file a claim against 
the Secretary’s guarantee only on a 
form provided by the Secretary. The 
lender shall attach to the claim all 
documents required by the Secretary. 
If the lender fails to do so, the Sec-
retary denies the claim. 

(b) Documentation required for claims. 
(1) The Secretary requires a lender to 
submit the following documentation 
with all claims: 

(i) The original promissory note. 
(ii) The loan application. 
(iii) The repayment instrument. 
(iv) A payment history, as described 

in § 682.414(a)(3)(ii)(I). 
(v) A collection history, as described 

in § 682.414(a)(3)(ii)(J). 
(vi) A copy of the final demand letter 

if required by § 682.507(e). 
(vii) The original or a copy of all cor-

respondence addressed to, from, or on 
behalf of the borrower that is relevant 
to the loan, whether that correspond-
ence involved the original lender, a 
subsequent holder, or a servicing 
agent. 

(viii) If applicable, evidence of the 
lender’s requests to the Department for 
skip-tracing assistance under 
§ 682.507(c) and for preclaims assistance 
under § 682.507(d). 

(ix) Any additional documentation 
that the Secretary determines is rel-
evant to a claim. 

(2) The documentation requirements 
for death, total and permanent dis-
ability, or bankruptcy claims in 
§ 682.402(g)(1) apply to the Federal GSL 
programs. For purposes of this section, 
references to the ‘‘guaranty agency’’ in 
§ 682.402(e)(1) mean the Secretary. 
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(c) Assignment of note. The Sec-
retary’s payment of a claim is contin-
gent upon receipt from the lender of an 
assignment to the United States of 
America of all rights, title, and inter-
est of the lender in the note underlying 
the claim. 

(d) Bankruptcy subsequent to default. 
If the lender files a default claim on a 
loan and subsequently receives a notice 
of the first meeting of creditors in the 
proceeding of the borrower in bank-
ruptcy, the lender shall promptly for-
ward that notice to the Department of 
Education. Under these circumstances 
the lender shall not file a proof of 
claim with the bankruptcy court. 

(e) Claim filing deadlines. To obtain 
payment of a claim, a lender shall com-
ply with the following deadlines: 

(1) Default claims. Unless the lender 
has already filed suit against the bor-
rower in accordance with § 682.507(f), it 
shall file a default claim on a loan with 
the Secretary within 90 days after a de-
fault has occurred on the loan. For a 
claim filed by a lender pursuant to 
§ 682.412(e)(2), as directed in 
§ 682.208(f)(2), the lender shall file a 
claim within 90 days following trans-
mission of the final demand letter sent 
pursuant to § 682.411(e) if the borrower 
failed to comply with the terms of the 
letter within 30 days of the trans-
mission. 

(2) Death, total and permanent dis-
ability, or bankruptcy claims. The claim 
filing deadlines in § 682.402(e)(2) apply 
to the Federal GSL programs. For pur-
poses of this section, references to the 
‘‘guaranty agency’’ in § 682.402(e)(2) 
mean the Secretary. 

(3) Special condition claims. In the case 
of a special condition claim filed pursu-
ant to § 682.509, the lender shall file a 
claim with the Secretary within 45 
days of the date the lender determines 
that the conditions set forth in 
§ 682.509(a)(1) exist, or the date the Sec-
retary directs that the claim be filed 
pursuant to § 682.509(a)(2). 

(Approved by the Office of Management and 
Budget under control number 1845–0020) 

(Authority: 20 U.S.C. 1078–1, 1078–2, 1078–3, 
1080, 1082, 1087) 

[57 FR 60323, Dec. 18, 1992, as amended at 58 
FR 9119, Feb. 19, 1993; 59 FR 33358, June 28, 
1994; 64 FR 18981, Apr. 16, 1999; 64 FR 58965, 
Nov. 1, 1999] 

§ 682.512 Determination of amount 
payable on a claim. 

(a) Default claims—(1) Amount payable. 
The amount of loss to be paid on a de-
fault claim depends upon the date the 
Secretary received the application for 
a guarantee commitment on the loan. 
If the application was received— 

(i) Prior to July 1, 1972, or from Au-
gust 19, 1972 through February 28, 1973, 
the amount payable on a valid claim is 
equal to the unpaid balance of the 
original principal loan amount dis-
bursed; or 

(ii) From July 1 through August 18, 
1972, or after February 28, 1973, the 
amount payable on a valid claim is 
equal to the unpaid balance of the prin-
cipal and interest in accordance with 
paragraph (a)(2) of this section. The un-
paid principal amount of the loan may 
include capitalized interest to the ex-
tent authorized by § 682.202(b). 

(2) Payment of interest. If the guar-
antee covers unpaid interest, the pay-
ment of a valid claim covers the unpaid 
interest that accrues during the fol-
lowing periods: 

(i) During the period before the claim 
is filed, not to exceed the period pro-
vided for in § 682.511(e) for filing the 
claim. 

(ii) During a period not to exceed 30 
days following the return of the claim 
to the lender by the Secretary for addi-
tional documentation necessary for the 
claim to be approved by the Secretary. 

(iii) During the period, after the 
claim is filed, that is required by the 
Secretary to approve the claim and to 
authorize payment or to return the 
claim to the lender for additional docu-
mentation. 

(3) Recovery of outstanding debts. The 
Secretary may reduce the amount of 
loss due to the lender on a claim by the 
amount the Secretary determines is 
owed to the Secretary by the lender. 

(b) Death, total and permanent dis-
ability, or bankruptcy claims. (1) In the 
case of a death or disability claim, the 
amount to be paid on a valid claim— 

(i) Is equal to the unpaid balance of 
the original principal loan amount dis-
bursed if the loan was disbursed prior 
to December 15, 1968; or 

(ii) Is calculated in accordance with 
§ 682.402(h)(2) and (h)(3) if the loan was 
disbursed after December 14, 1968. 
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(2) In the case of a bankruptcy claim, 
the amount of loss is calculated in ac-
cordance with § 682.402(f)(2) and (f)(3). 

(3) For purposes of this section, ref-
erences to the ‘‘guaranty agency’’ in 
§ 682.402(f)(3) mean the Secretary. 

(c) Special rules for a loan acquired by 
assignment. If a claim is filed by a lend-
er that obtained a loan by assignment, 
that lender is not entitled to any pay-
ment under this section greater than 
that to which a previous holder would 
have been entitled. For example, the 
Secretary deducts from the claim any 
amounts that are attributable to pay-
ments made by the borrower to a prior 
holder of the loan before the borrower 
received proper notice of the assign-
ment of the loan. 

(Authority: 20 U.S.C. 1078–1, 1078–2, 1078–3, 
1080, 1082, 1087) 

[57 FR 60323, Dec. 18, 1992, as amended at 64 
FR 18981, Apr. 16, 1999] 

§ 682.513 Factors affecting coverage of 
a loan under the loan guarantee. 

(a)(1) In determining whether to ap-
prove for payment a claim against the 
Secretary’s guarantee, the Secretary 
considers matters affecting the en-
forceability of the loan obligation and 
whether the loan was made and admin-
istered in accordance with the Act and 
applicable regulations. 

(2) The Secretary deducts from a 
claim any amount that is not a legally 
enforceable obligation of the borrower, 
except to the extent that the defense of 
infancy applies. 

(3) Except as provided in § 682.509, the 
Secretary does not pay a claim un-
less— 

(i) All holders of the loan have com-
plied with the requirements of this 
part, including, but not limited to, 
those concerning due diligence in the 
making, servicing, and collecting of a 
loan; 

(ii) The current holder has complied 
with the deadlines for filing a claim es-
tablished in § 682.511(e); and 

(iii) The current holder complies 
with the requirements for submitting 
documents with a claim as established 
in § 682.511(b). 

(b) Except as provided in § 682.509, the 
Secretary does not pay a death, dis-
ability, or bankruptcy claim for a loan 
after a default claim for that loan has 

been disapproved by the Secretary or if 
it would not be payable as a default 
claim by the Secretary. 

(c) The Secretary’s determination of 
the amount of loss payable on a default 
claim under this part, once final, is 
conclusive and binding on the lender 
that filed the claim. 

NOTE: A determination of the Secretary 
under this section is subject to judicial re-
view under 5 U.S.C. 706 and 41 U.S.C. 321–322. 

(Authority: 20 U.S.C. 1078–1, 1078–2, 1078–3, 
1079, 1080, 1082) 

§ 682.514 Procedures for receipt or re-
tention of payments where the lend-
er has violated program require-
ments for Federal GSL loans. 

(a) The Secretary may waive the 
right to recover or refuse to make an 
interest benefits, special allowance, or 
claim payment, or may permit a lender 
to cure certain defects in a specified 
manner if, in the Secretary’s judgment, 
the best interests of the United States 
so require. 

(b) To receive payment on a default 
claim or to resume eligibility to re-
ceive interest benefits and special al-
lowance on a loan as to which a lender 
has committed a violation of the re-
quirements of this part regarding due 
diligence in collection or timely filing 
of claims, the lender shall meet the 
conditions described in appendix C to 
this part. 

(Authority: 20 U.S.C. 1078–1, 1078–2, 1078–3, 
1080, 1082) 

§ 682.515 Records, reports, and inspec-
tion requirements for Federal GSL 
program lenders. 

(a) Records. (1) A lender shall main-
tain current, complete, and accurate 
records of each loan that it holds, in-
cluding, but not limited to, the records 
described in § 682.414(a)(3)(ii). The 
records must be maintained in a sys-
tem that allows ready identification of 
each loan’s current status. 

(2) A lender shall retain the records 
required for each loan for not less than 
five years following the date the loan is 
repaid in full by the borrower or the 
lender is reimbursed on a claim. How-
ever, in particular cases the Secretary 
may require the retention of records 
beyond this minimum period. 
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(3)(i) The lender may store the 
records specified in § 682.414(a)(3)(ii)(C)– 
(K) on microfilm, optical disk, or other 
machine readable format. 

(ii) The holder of the promissory note 
shall retain the original note and re-
payment instrument until the loan is 
fully repaid. At that time the holder 
shall return the original note and re-
payment instrument to the borrower 
and retain copies for the prescribed pe-
riod. 

(iii) The lender shall retain the origi-
nal or a copy of the loan application. 

(b) Reports. A lender shall submit re-
ports to the Secretary at the time and 
in the manner that the Secretary rea-
sonably may require. 

(c) Inspections. Upon request, a lender 
or its agent shall cooperate with the 
Secretary, the Department’s Office of 
the Inspector General, and the Comp-
troller General of the United States, or 
their authorized representatives, in the 
conduct of audits, investigations, and 
program reviews. This cooperation 
must include— 

(1) Providing timely access for exam-
ination and copying to the records (in-
cluding computerized records) required 
by applicable regulations and to any 
other pertinent books, documents, pa-
pers, computer programs, and records; 
and 

(2) Providing reasonable access to 
lender personnel associated with the 
lender’s administration of the Title IV, 
HEA programs for the purpose of ob-
taining relevant information. In pro-
viding reasonable access, the institu-
tion may not— 

(i) Refuse to supply any relevant in-
formation; 

(ii) Refuse to permit interviews with 
those personnel that do not include the 
presence of representatives of the lend-
er’s management; and 

(iii) Refuse to permit personnel inter-
views with those personnel that are not 
recorded by the lender. 

(Approved by the Office of Management and 
Budget under control number 1845–0020) 

(Authority: 20 U.S.C. 1077, 1078–1, 1078–2, 1078– 
3, 1079, 1080, 1082) 

[57 FR 60323, Dec. 18, 1992, as amended at 58 
FR 9120, Feb. 19, 1993; 64 FR 58965, Nov. 1, 
1999] 

Subpart F—Requirements, Stand-
ards, and Payments for Par-
ticipating Schools 

§ 682.600 [Reserved] 

§ 682.601 Rules for a school that makes 
or originates loans. 

(a) General. To make or originate 
loans under the FFEL program, a 
school— 

(1) Must employ at least one person 
whose full-time responsibilities are 
limited to the administration of pro-
grams of financial aid for students at-
tending the school; 

(2) Must not be a home study school; 
(3) Must not— 
(i) Make a loan to any undergraduate 

student; 
(ii) Make a loan other than a Federal 

Stafford loan to a graduate or profes-
sional student; or 

(iii) Make a loan to a borrower who is 
not enrolled at that school; 

(4) Must award any contract for fi-
nancing, servicing, or administration 
of FFEL loans on a competitive basis; 

(5) Must offer loans that carry an 
origination fee or an interest rate, or 
both, that are less than the fee or rate 
authorized under the provisions of the 
Act; 

(6) Must not have a cohort default 
rate, as calculated under subpart M of 
34 CFR part 668, greater than 10 per-
cent; 

(7) Must, for any fiscal year begin-
ning on or after July 1, 2006 in which 
the school engages in activities as an 
eligible lender, submit an annual com-
pliance audit that satisfies the fol-
lowing requirements: 

(i) With regard to a school that is a 
governmental entity or a nonprofit or-
ganization, the audit must be con-
ducted in accordance with 
§ 682.305(c)(2)(v) and chapter 75 of title 
31, United States Code, and in addition, 
during years when the student finan-
cial aid cluster (as defined in Office of 
Management and Budget Circular A– 
133, Appendix B, Compliance Supple-
ment) is not audited as a ‘‘Major Pro-
gram’’ (as defined under 31 U.S.C. 7501) 
must, without regard to the amount of 
loans made, include in such audit the 
school’s lending activities as a Major 
Program. 
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(ii) With regard to a school that is 
not a governmental entity or a non-
profit organization, the audit must be 
conducted annually in accordance with 
§ 682.305(c)(2)(i) through (iii); 

(8) Must use any proceeds from spe-
cial allowance payments and interest 
payments from borrowers, interest sub-
sidy payments, and any proceeds from 
the sale or other disposition of loans 
(exclusive of return of principal, any fi-
nancing costs incurred by the school to 
acquire funds to make the loans, and 
the cost of charging origination fees or 
interest rates at less than the fees or 
rates authorized under the HEA) for 
need-based grants; and 

(9) Must have met the requirements 
to be an eligible lender as of February 
7, 2006, and must have made one or 
more FFEL program loans on or before 
April 1, 2006. 

(b) An eligible school lender may use 
a portion of the proceeds described in 
paragraph (a)(8) of this section for rea-
sonable and direct administrative ex-
penses. Reasonable and direct adminis-
trative expenses are those that are in-
curred by the school and are directly 
related to the school’s performance of 
actions required of the school under 
the Act or the regulations in this part. 
Reasonable and direct administrative 
expenses do not include financing and 
similar costs such as costs paid by the 
school to obtain funding to make 
FFEL loans, the cost of paying Federal 
default fees on behalf of borrowers, or 
the cost of providing origination fees 
or interest rates at less than the fee or 
rate authorized under the provisions of 
the Act. 

(c) An eligible school lender must en-
sure that the proceeds described in 
paragraph (a)(8) of this section are used 
to supplement, and not to supplant, 
non-Federal funds that would other-
wise be used for need-based grant pro-
grams. 

(Authority: 20 U.S.C. 1077, 1078–1, 1078–2, 1078– 
3, 1082, 1085) 

[71 FR 45708, Aug. 9, 2006, as amended at 71 
FR 64399, Nov. 1, 2006] 

§ 682.602 [Reserved] 

§ 682.603 Certification by a partici-
pating school in connection with a 
loan application. 

(a) A school shall certify that the in-
formation it provides in connection 
with a loan application about the bor-
rower and, in the case of a parent bor-
rower, the student for whom the loan is 
intended, is complete and accurate. Ex-
cept as provided in 34 CFR part 668, 
subpart E, a school may rely in good 
faith upon statements made on the ap-
plication by the student. 

(b) The information to be provided by 
the school about the borrower making 
application for the loan pertains to— 

(1) The borrower’s eligibility for a 
loan, as determined in accordance with 
§ 682.201 and § 682.204; 

(2) For a subsidized Stafford loan, the 
student’s eligibility for interest bene-
fits as determined in accordance with 
§ 682.301; and 

(3) The schedule for disbursement of 
the loan proceeds, which must reflect 
the delivery of the loan proceeds as set 
forth in § 682.604(c). 

(c) Except as provided in paragraph 
(e) of this section, in certifying a loan, 
a school must certify a loan for the 
lesser of the borrower’s request or the 
loan limits determined under § 682.204. 

(d) A school may not certify a Staf-
ford or PLUS loan application, or com-
bination of loan applications, for a loan 
amount that— 

(1) The school has reason to know 
would result in the borrower exceeding 
the annual or maximum loan amounts 
in § 682.204; or 

(2) Exceeds the student’s estimated 
cost of attendance, less— 

(i) The student’s estimated financial 
assistance for that period; and 

(ii) In the case of a Stafford loan that 
is eligible for interest benefits, the bor-
rower’s expected family contribution 
for that period. 

(e) A school may refuse to certify a 
Stafford or PLUS loan application or 
may reduce the borrower’s determina-
tion of need for the loan if the reason 
for that action is documented and pro-
vided to the borrower in writing, pro-
vided— 

(1) The determination is made on a 
case-by-case basis; 
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(2) The documentation supporting 
the determination is retained in the 
student’s file; and 

(3) The school does not engage in any 
pattern or practice that results in a de-
nial of a borrower’s access to FFEL 
loans because of the borrower’s race, 
sex, color, religion, national origin, 
age, handicapped status, income, or se-
lection of a particular lender or guar-
anty agency. 

(f)(1) The minimum period of enroll-
ment for which a school may certify a 
loan application is— 

(i) At a school that measures aca-
demic progress in credit hours and uses 
a semester, trimester, or quarter sys-
tem, a single academic term (e.g., a se-
mester or quarter); or 

(ii) At a school that measures aca-
demic progress in clock hours, or meas-
ures academic progress in credit hours 
but does not use a semester, trimester, 
or quarter system, the lesser of— 

(A) The length of the student’s pro-
gram at the school; or 

(B) The academic year as defined by 
the school in accordance with 34 CFR 
668.3. 

(2) The maximum period for which a 
school may certify a loan application 
is— 

(i) Generally an academic year, as de-
fined by 34 CFR 668.3, except that a 
guaranty agency may allow a school to 
use a longer period of time, not to ex-
ceed 12 months, corresponding to the 
period to which the agency applies the 
annual loan limits under 
§ 682.401(b)(2)(ii); or 

(ii) For a defaulted borrower who has 
regained eligibility under § 682.401(b)(4), 
the academic year in which the bor-
rower regained eligibility. 

(3) In certifying a Stafford or SLS 
loan amount in accordance with 
§ 682.204— 

(i) A program of study must be con-
sidered at least one full academic year 
if— 

(A) The number of weeks of instruc-
tion time is at least 30 weeks; and 

(B) The number of clock hours is at 
least 900, the number of semester or 
trimester hours is at least 24, or the 
number of quarter hours is at least 36. 

(ii) A program of study must be con-
sidered two-thirds 2⁄3 of an academic 
year if— 

(A) The number of weeks of instruc-
tion time is at least 20 weeks; and 

(B) The number of clock hours is at 
least 600, the number of semester or 
trimester hours is at least 16, or the 
number of quarter hours is at least 24. 

(iii) A program of study must be con-
sidered one-third 1⁄3 of an academic 
year if— 

(A) The number of weeks of instruc-
tion time is at least 10 weeks; and 

(B) The number of clock hours is at 
least 300, the number of semester or 
trimester hours is at least 8, or the 
number of quarter hours is at least 12. 

(4) In prorating a loan amount for a 
student enrolled in a program of study 
with less than a full academic year re-
maining, the school need not recal-
culate the amount of the loan if the 
number of hours for which an eligible 
student is enrolled changes after the 
school certifies the loan. 

(g)(1) A school must cease certifying 
loans based on the exceptions in 
§ 682.604(c)(5)(i) and § 682.604(c)(10)(i) no 
later than— 

(i) 30 days after the date the school 
receives notification from the Sec-
retary of an FFEL cohort default rate, 
calculated under subpart M of 34 CFR 
part 668, that causes the school to no 
longer meet the qualifications outlined 
in those paragraphs; or 

(ii) October 1, 2002. 
(2) A school must cease certifying 

loans based on the exceptions in 
§ 682.604(c)(5)(ii) and § 682.604(c)(10)(ii) 
no later than 30 days after the date the 
school receives notification from the 
Secretary of an FFEL cohort default 
rate, calculated under subpart M of 34 
CFR part 668, that causes the school to 
no longer meet the qualifications out-
lined in those paragraphs. 

(h) A school may not assess the bor-
rower, or the student in the case of a 
parent PLUS loan, a fee for the com-
pletion or certification of any FFEL 
Program form or information or for 
providing any information necessary 
for a student or parent to receive a 
loan under part B of the Act or any 
benefits associated with such a loan. 

(i) Requesting loan proceeds. Pursuant 
to paragraph (b)(3) of the section, a 
school may not request the disburse-
ment by the lender for loan proceeds 
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earlier than the period specified in 
§ 668.167. 

(Approved by the Office of Management and 
Budget under control number 1845–0020) 

(Authority: 20 U.S.C. 1077, 1078, 1078–1, 1078–2, 
1082, 1085, 1094) 

[57 FR 60323, Dec. 18, 1992, as amended at 58 
FR 9120, Feb. 19, 1993; 59 FR 33358, June 28, 
1994; 59 FR 61722, Dec. 1, 1994; 60 FR 61757, 
Dec. 1, 1995; 61 FR 60609, Nov. 29, 1996; 64 FR 
18981, Apr. 16, 1999; 64 FR 58963, Nov. 1, 1999; 
65 FR 65650, Nov. 1, 2000; 66 FR 34764, June 29, 
2001; 67 FR 67080, Nov. 1, 2002; 68 FR 75429, 
Dec. 31, 2003; 71 FR 45709, Aug. 9, 2006] 

§ 682.604 Processing the borrower’s 
loan proceeds and counseling bor-
rowers. 

(a) General. (1) This section estab-
lishes rules governing a school’s proc-
essing of a borrower’s Stafford or 
PLUS loan proceeds, and for counseling 
borrowers. The school shall also com-
ply with any rules for processing a loan 
contained in 34 CFR part 668. 

(2) Prior to a school delivering or 
crediting an FFEL loan account by 
EFT or master check, the school must 
provide the student or parent borrower 
with the notice as described under 
§ 668.165. 

(3) Except as provided in § 668.167, if 
the school is placed under the reim-
bursement payment method, a school 
shall not disburse a loan. 

(b) Releasing loan proceeds. (1)(i) Ex-
cept as provided in 
§ 682.207(b)(1)(v)(C)(1) and (D), the pro-
ceeds of a Stafford or PLUS loan dis-
bursed using electronic transfer of 
funds must be sent directly to the 
school by the lender. 

(ii) Upon notification by a lender 
under § 682.207(b)(2)(iv) that it has dis-
bursed a loan directly to a borrower as 
provided under § 682.207(b)(1)(v)(C)(1) 
and (D), the institution must imme-
diately notify the lender if the student 
is no longer eligible to receive the dis-
bursement. 

(2)(i) Except in the case of a late dis-
bursement under paragraph (e) of this 
section or as provided in paragraph 
(b)(2)(iii) or (iv) of this section, a 
school may release the proceeds of any 
disbursement of a loan only to a stu-
dent, or a parent in the case of a PLUS 
loan, if the school determines the stu-
dent has continuously maintained eli-

gibility in accordance with the provi-
sions of § 682.201 from the beginning of 
the loan period for which the loan was 
intended. 

(ii) [Reserved] 
(iii) If, after the proceeds of the first 

disbursement are transmitted to the 
student, the student becomes ineligible 
due solely to the school’s loss of eligi-
bility to participate in the Title IV 
programs, the school may transmit the 
proceeds of the second or subsequent 
disbursement to the borrower as per-
mitted by § 668.26. 

(iv) If, prior to the transmittal of the 
proceeds of a disbursement to the stu-
dent, the student temporarily ceases to 
be enrolled on at least a half-time 
basis, the school may transmit the pro-
ceeds of that disbursement and any 
subsequent disbursement to the stu-
dent if the school subsequently deter-
mines and documents in the student’s 
file— 

(A) That the student has resumed en-
rollment on at least a half-time basis; 

(B) The student’s revised cost of at-
tendance; and 

(C) That the student continues to 
qualify for the entire amount of the 
loan, notwithstanding any reduction in 
the student’s cost of attendance caused 
by the student’s temporary cessation 
of enrollment on at least a half-time 
basis. 

(c) Processing of the loan proceeds by 
the school. (1) Except as provided in 
paragraph (c)(3) of this section, if a 
school receives a borrower’s loan pro-
ceeds, it shall hold the funds until the 
student has registered for classes for 
the period of enrollment for which the 
loan is intended and then follow the 
procedures in paragraph (c) (2) of this 
section. 

(2)(i) Except as provided in 
§ 682.207(b)(1)(v)(C)(1) and (D), after the 
student has registered, if the loan pro-
ceeds are disbursed by means of a 
check that requires the endorsement of 
the student only, the school shall de-
liver the check to the student, subject 
to paragraph (d)(2) of this section, 
within 30 days of the school’s receipt of 
the check. 

(ii) If the loan proceeds are disbursed 
by means of a check that requires the 
endorsement of both the borrower and 
the school, the school shall— 
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(A) In the case of the initial disburse-
ment on a loan, endorse the check on 
its own behalf, and, after the student 
has registered, deliver it to the student 
subject to paragraph (d)(2) of this sec-
tion, within 30 days of the school’s re-
ceipt of the check; or 

(B) Obtain the borrower’s endorse-
ment on the check, endorse the check 
on its own behalf and, after the student 
has registered, credit the student’s ac-
count, in accordance with paragraph 
(d)(1) of this section, and deliver the re-
maining loan proceeds to the student, 
as specified in § 668.164(e). 

(3) If the loan proceeds are disbursed 
by electronic funds transfer to an ac-
count of the school in accordance with 
§ 682.207(b)(1)(ii)(B), or by master check 
in accordance with § 682.207(b)(1)(ii)(C), 
the school must, unless authorization 
was provided in the loan application or 
MPN, obtain the student’s, or in the 
case of parent a PLUS loan, the parent 
borrower’s written authorization for 
the release of the initial and any subse-
quent disbursement of each FFEL loan 
to be made, and after the student has 
registered either— 

(i) Deliver the proceeds to the stu-
dent or parent borrower as specified in 
§ 668.164; or 

(ii) Credit the student’s account in 
accordance with paragraph (d)(1) of 
this section and § 668.164, notify the 
student or parent borrower in writing 
that it has so credited that account, 
and deliver to the student or parent 
borrower the remaining loan proceeds 
not later than the timeframe specified 
in 668.164. 

(4) A school may not credit a stu-
dent’s account or release the proceeds 
of a loan to a student who is on a leave 
of absence, as described in § 668.22(d). 

(5) A school may not release the first 
installment of a Stafford loan for en-
dorsement to a student who is enrolled 
in the first year of an undergraduate 
program of study and who has not pre-
viously received a Stafford, SLS, Di-
rect Subsidized, or Direct Unsubsidized 
loan until 30 days after the first day of 
the student’s program of study unless— 

(i) The school in which the student is 
enrolled has a cohort default rate, cal-
culated under subpart M of 34 CFR part 
668, of less than 10 percent for each of 

the three most recent fiscal years for 
which data are available; or 

(ii) The school is an eligible home in-
stitution certifying a loan to cover the 
student’s cost of attendance in a study 
abroad program and has a cohort de-
fault rate, calculated under subpart M 
of 34 CFR part 668, of less than 5 per-
cent for the single most recent fiscal 
year for which data are available. 

(6) Unless the provision of § 682.207(d) 
or the provisions of paragraph (c)(7) of 
this section apply— 

(i) If a loan period is more than one 
payment period, the school must de-
liver loan proceeds at least once in 
each payment period; and 

(ii) If a loan period is one payment 
period, the school must make at least 
two deliveries of loan proceeds during 
that payment period. The school may 
not make the second delivery until the 
calendar midpoint between the first 
and last scheduled days of class of the 
loan period. 

(7)(i) If a school measures academic 
progress in an educational program in 
credit hours and either does not use 
terms or does not use terms that are 
substantially equal in length for a loan 
period, the school may not deliver a 
second disbursement until the later 
of— 

(A) The calendar midpoint between 
the first and last scheduled days of 
class of the loan period; or 

(B) The date, as determined by the 
school, that the student has completed 
half of the academic coursework in the 
loan period. 

(ii) For purposes of paragraph (c)(7) 
of this section, terms in a loan period 
are substantially equal in length if no 
term in the loan period is more than 
two weeks longer than any other term 
in that loan period. 

(8) If an educational program meas-
ures academic progress in clock hours, 
the school may not deliver a second 
disbursement until the later of— 

(i) The calendar midpoint between 
the first and last scheduled days of 
class of the loan period; or 

(ii) The date, as determined by the 
school, that the student has completed 
half of the clock hours in the loan pe-
riod. 
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(9) The school must deliver loan pro-
ceeds in substantially equal install-
ments, and no installment may exceed 
one-half of the loan. 

(10) Notwithstanding the require-
ments of paragraphs (c)(6)–(c)(9) of this 
section, a school is not required to de-
liver loan proceeds in more than one 
installment if— 

(i)(A) The student’s loan period is not 
more than one semester, one trimester, 
one quarter, or, for non term-based 
schools or schools with non-standard 
terms, 4 months; and 

(B) The school in which the student 
is enrolled has a cohort default rate, 
calculated under subpart M of 34 CFR 
part 668, of less than 10 percent for each 
of the three most recent fiscal years 
for which data are available; or 

(ii) The school is an eligible home in-
stitution certifying a loan to cover the 
student’s cost of attendance in a study 
abroad program and has a cohort de-
fault rate, calculated under subpart M 
of 34 CFR part 668, of less than 5 per-
cent for the single most recent fiscal 
year for which data are available. 

(11) A school may deliver loan pro-
ceeds in accordance with paragraphs 
(c)(5) and (c)(10) of this section, if the 
school certified the loan prior to the 
deadline as provided for in § 682.603(g). 

(d) Applying the loan proceeds. (1)(i) 
For purposes of paragraphs (c)(2)(ii)(B) 
and (c)(3)(ii) of this section, a school 
may not credit a registered student’s 
account earlier than the period speci-
fied in § 668.164. 

(ii)(A) The school may credit a reg-
istered student’s account with only 
those loan proceeds covering costs 
specified in § 668.164. 

(B) The school, as a fiduciary for the 
benefit of the guaranty agency, the 
Secretary, and the student, may hold 
any additional loan proceeds that the 
student requests in writing that the 
school retain in order to assist the stu-
dent in managing his or her loan funds 
for the remainder of the academic 
year. The school shall maintain these 
funds, as provided in § 668.165(b)(5). 

(2) For purposes of paragraphs 
(c)(2)(i), (c)(2)(ii) and (c)(3) of this sec-
tion, a school may not deliver loan pro-
ceeds earlier than the timeframe speci-
fied in § 668.164. 

(3) If a student does not register for 
the period of enrollment for which the 
loan was made, or a registered student 
withdraws or is expelled prior to the 
first day of classes of the period of en-
rollment for which the loan is made, 
the school shall return the proceeds to 
the lender no later than the period 
specified in § 668.167. 

(4) If the school is unable for any 
other reason to document that a reg-
istered student attended school during 
the period of enrollment for which the 
loan is made, the school must deter-
mine the student’s withdrawal date as 
required under § 682.605, and by the 
deadline described in § 682.607(c), shall 
notify the lender of the student’s with-
drawal, expulsion, or failure to attend 
school, if applicable, and return to the 
lender— 

(i) Any loan proceeds credited di-
rectly by the school to the student’s 
account; and 

(ii) The amount of payments made di-
rectly by the student to the school, to 
the extent that they do not exceed the 
amount of any loan proceeds delivered 
by the school to the student. 

(e) Processing a late disbursement. (1) A 
school may process a late disbursement 
received from a lender under § 682.207(f) 
in accordance with § 668.164(g). 

(2) If the total amount of the late dis-
bursement and all prior disbursements 
is greater than that portion of the bor-
rower’s educational charges, the school 
shall return the balance of the bor-
rower’s loan proceeds to the lender 
with a notice certifying— 

(i) The beginning and ending dates of 
the period during which the borrower 
was enrolled at the school as an eligi-
ble student during the loan period or 
payment period; and 

(ii) The borrower’s corrected finan-
cial need for the loan for that period of 
enrollment or payment period. 

(f) Initial counseling. (1) A school 
must ensure that initial counseling is 
conducted with each Stafford loan bor-
rower either in person, by audiovisual 
presentation, or by interactive elec-
tronic means prior to its release of the 
first disbursement, unless the student 
borrower has received a prior Federal 
Stafford, Federal SLS, or Direct sub-
sidized or unsubsidized loan. A school 
must ensure that an individual with 
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expertise in the title IV programs is 
reasonably available shortly after the 
counseling to answer the student bor-
rower’s questions regarding those pro-
grams. As an alternative, in the case of 
a student borrower enrolled in a cor-
respondence program or a student bor-
rower enrolled in a study-abroad pro-
gram that the home institution ap-
proves for credit, the counseling may 
be provided through written materials, 
prior to releasing those loan proceeds. 

(2) The initial counseling must— 
(i) Explain the use of a Master Prom-

issory Note; 
(ii) Emphasize to the student bor-

rower the seriousness and importance 
of the repayment obligation the stu-
dent borrower is assuming; 

(iii) Describe the likely consequences 
of default, including adverse credit re-
ports, Federal offset, and litigation; 

(iv) In the case of a student borrower 
of a Stafford loan (other than a loan 
made or originated by the school), em-
phasize that the student borrower is 
obligated to repay the full amount of 
the loan even if the student borrower 
does not complete the program, is un-
able to obtain employment upon com-
pletion, or is otherwise dissatisfied 
with or does not receive the edu-
cational or other services that the stu-
dent borrower purchased from the 
school; and 

(v) Inform the student borrower of 
sample monthly repayment amounts 
based on a range of student levels of in-
debtedness or on the average indebted-
ness of Stafford loan borrowers at the 
same school or in the same program of 
study at the same school. 

(3) If initial counseling is conducted 
through interactive electronic means, 
the school must take reasonable steps 
to ensure that each student borrower 
receives the counseling materials, and 
participates in and completes the ini-
tial counseling. 

(4) A school must maintain docu-
mentation substantiating the school’s 
compliance with this section for each 
student borrower. 

(g) Exit counseling. (1) A school must 
ensure that exit counseling is con-
ducted with each Stafford loan bor-
rower either in person, by audiovisual 
presentation, or by interactive elec-
tronic means. In each case, the school 

must ensure that this counseling is 
conducted shortly before the student 
borrower ceases at least half-time 
study at the school, and that an indi-
vidual with expertise in the title IV 
programs is reasonably available short-
ly after the counseling to answer the 
student borrower’s questions. As an al-
ternative, in the case of a student bor-
rower enrolled in a correspondence pro-
gram or a study-abroad program that 
the home institution approves for cred-
it, written counseling materials may 
be provided by mail within 30 days 
after the student borrower completes 
the program. If a student borrower 
withdraws from school without the 
school’s prior knowledge or fails to 
complete an exit counseling session as 
required, the school must ensure that 
exit counseling is provided through ei-
ther interactive electronic means or by 
mailing written counseling materials 
to the student borrower at the student 
borrower’s last known address within 
30 days after learning that the student 
borrower has withdrawn from school or 
failed to complete the exit counseling 
as required. 

(2) The exit counseling must— 
(i) Inform the student borrower of 

the average anticipated monthly re-
payment amount based on the student 
borrower’s indebtedness or on the aver-
age indebtedness of student borrowers 
who have obtained Stafford or SLS 
loans for attendance at the same 
school or in the same program of study 
at the same school; 

(ii) Review for the student borrower 
available repayment options, including 
standard, graduated, extended, and in-
come-sensitive repayment plans and 
loan consolidation; 

(iii) Suggest to the student borrower 
debt-management strategies that 
would facilitate repayment; 

(iv) Include the matters described in 
paragraph (f)(2)(i) through (f)(2)(iv) of 
this section; 

(v) Review for the student borrower 
the conditions under which the student 
borrower may defer or forbear repay-
ment or obtain a full or partial dis-
charge of a loan; 

(vi) Require the student borrower to 
provide current information con-
cerning name, address, social security 
number, references, and driver’s license 
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number and State of issuance, as well 
as the student borrower’s expected per-
manent address, the address of the stu-
dent borrower’s next of kin, and the 
name and address of the student bor-
rower’s expected employer (if known). 
The school must ensure that this infor-
mation is provided to the guaranty 
agency or agencies listed in the stu-
dent borrower’s records within 60 days 
after the student borrower provides the 
information; 

(vii) Review for the student borrower 
information on the availability of the 
Student Loan Ombudsman’s office; and 

(viii) Inform the student borrower of 
the availability of title IV loan infor-
mation in the National Student Loan 
Data System (NSLDS). 

(3) If exit counseling is conducted by 
electronic interactive means, the 
school must take reasonable steps to 
ensure that each student borrower re-
ceives the counseling materials, and 
participates in and completes the coun-
seling. 

(4) The school must maintain docu-
mentation substantiating the school’s 
compliance with this section for each 
student borrower. 

(h) Treatment of excess loan proceeds. 
Except as provided under paragraph (i) 
of this section if, before the delivery of 
any Stafford, SLS or PLUS loan dis-
bursement, the school learns that the 
borrower will receive or has received fi-
nancial aid for the period of enrollment 
for which the loan was made that ex-
ceeds the amount of assistance for 
which the student is eligible, the 
school shall reduce or eliminate the 
overaward by either— 

(1) Using the student’s SLS, PLUS, 
nonsubsidized or unsubsidized Stafford, 
or State-sponsored or private loan to 
cover the expected family contribu-
tion, if not already done; 

(2)(i) Returning the entire undeliv-
ered disbursement to the lender or es-
crow agent; and 

(ii) Providing the lender with a writ-
ten statement— 

(A) Describing the reason for the re-
turn of the funds, if any; 

(B) Setting forth the student’s re-
vised financial need; and 

(C) Directing the lender to re-dis-
burse a revised amount and, if nec-

essary, revise subsequent disburse-
ments to eliminate the overaward; or 

(3) Returning to the lender any por-
tion of the disbursement for which the 
student is ineligible and providing the 
lender with a written statement ex-
plaining the return of the funds. 

(i) For purposes of paragraph (h) of 
this section, funds obtained from any 
Federal College Work-Study employ-
ment that do not exceed the borrower’s 
financial need by more than $300 may 
not be considered as excess loan pro-
ceeds. 

(Approved by the Office of Management and 
Budget under control number 1845–0020) 

(Authority: 20 U.S.C. 1077, 1078, 1078–1, 1082, 
1085, 1092, 1094) 

[57 FR 60323, Dec. 18, 1992, as amended at 58 
FR 9119, Feb. 19, 1993; 59 FR 25747, May 17, 
1994; 59 FR 33358, June 28, 1994; 59 FR 61216, 
Nov. 29, 1994; 59 FR 61429, Nov. 30, 1994; 59 FR 
61722, Dec. 1, 1994; 60 FR 30788, June 12, 1995; 
60 FR 31411, June 15, 1995; 60 FR 61757, Dec. 1, 
1995; 61 FR 60609, Nov. 29, 1996; 62 FR 63434, 
Nov. 28, 1997; 64 FR 18981, Apr. 16, 1999; 64 FR 
58963, 59043, Nov. 1, 1999; 65 FR 65621, 65651, 
Nov. 1, 2000; 66 FR 34764, June 29, 2001; 67 FR 
67080, Nov. 1, 2003; 68 FR 75429, Dec. 31, 2003; 
71 FR 45709, Aug. 9, 2006; 71 FR 64399, Nov. 1, 
2006] 

§ 682.605 Determining the date of a 
student’s withdrawal. 

(a) Except in the case of a student 
who does not return for the next sched-
uled term following a summer break, 
which includes any summer term or 
terms in which classes are offered but 
students are not generally required to 
attend, a school must follow the proce-
dures in § 668.22(b) or (c), as applicable, 
for determining the student’s date of 
withdrawal. In the case of a student 
who does not return from a summer 
break, the school must follow the pro-
cedures in § 668.22(b) or (c), as applica-
ble, except that the school shall deter-
mine the student’s withdrawal date no 
later than 30 days after the first day of 
the next scheduled term. 

(b) The school must use the with-
drawal date determined under 
§ 668.22(b) or (c), as applicable for the 
purpose of reporting to the lender the 
date that the student has withdrawn 
from the school. 
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(c) For the purpose of a school’s re-
porting to a lender, a student’s with-
drawal date is the month, day and year 
of the withdrawal date. 

(Approved by the Office of Management and 
Budget under control number 1845–0020) 

[60 FR 61757, Dec. 1, 1995, as amended at 64 
FR 58965, 59043, Nov. 1, 1999] 

§ 682.606 [Reserved] 

§ 682.607 Payment of a refund or a re-
turn of title IV, HEA program funds 
to a lender upon a student’s with-
drawal. 

(a) General. By applying for a FFEL 
loan, a borrower authorizes the school 
to pay directly to the lender that por-
tion of a refund or return of title IV, 
HEA program funds from the school 
that is allocable to the loan upon the 
borrower’s withdrawal. A school— 

(1) Must pay that portion of the stu-
dent’s refund or return of title IV, HEA 
program funds that is allocable to a 
FFEL loan to— 

(i) The original lender; or 
(ii) A subsequent holder, if the loan 

has been transferred and the school 
knows the new holder’s identity; and 

(2) Must provide simultaneous writ-
ten notice to the borrower if the school 
makes a payment of a refund or a re-
turn of title IV, HEA program funds to 
a lender on behalf of that student. 

(b) Allocation of a refund or returned 
title IV, HEA program funds. In deter-
mining the portion of a refund or the 
return of title IV, HEA program funds 
upon a student’s withdrawal for an aca-
demic period that is allocable to a 
FFEL loan received by the borrower 
for that academic period, the school 
must follow the procedures established 
in part 668 for allocating a refund or re-
turn of title IV, HEA program funds. 

(c) Timely payment. A school must 
pay a refund or a return of title IV, 
HEA program funds that is due in ac-
cordance with the timeframe in 
§ 668.22(j). 

(Authority: 20 U.S.C. 1077, 1078, 1078–1, 1078–2, 
1082, 1094) 

[64 FR 59043, Nov. 1, 1999] 

§ 682.608 Termination of a school’s 
lending eligibility. 

(a) General. The Secretary may ter-
minate a school’s eligibility to make 

loans under this part if the school 
reaches the 15 percent limit on loan de-
faults described in paragraph (b) of this 
section. 

(b) The 15 percent limit. (1) The Sec-
retary may terminate a school’s eligi-
bility to make loans if at the end of 
each of the 2 most recent consecutive 
Federal fiscal years for which data are 
available, the total amount of loans de-
scribed in paragraph (b)(1)(i) of this 
section is equal to or greater than 15 
percent of the total amount of loans 
described in paragraph (b)(1)(ii) of this 
section as follows: 

(i) The original principal amount of 
all loans the school has ever made that 
went into default during that period. 

(ii) The original principal amount of 
all loans the school has ever made, in-
cluding loans in deferment status 
that— 

(A) Were in repayment status at the 
beginning of that period; or 

(B) Entered repayment status during 
that period. 

(2) In making the determination 
under this section, the Secretary con-
siders the status of all FFEL loans 
made by the school whether the loans 
are held by the school or by a subse-
quent holder. 

(c) Exception based on hardship. The 
Secretary does not terminate a 
school’s lending eligibility under para-
graphs (a) and (b) of this section if the 
Secretary determines that the termi-
nation would result in a hardship for 
the school or its students. The Sec-
retary makes this determination if the 
school shows that— 

(1) Termination is not justified in 
light of recent improvements the 
school has made in its collection capa-
bilities that will reduce the school’s 
loan default rate significantly within 
the next year. Examples of these im-
provements include— 

(i) Adopting more efficient collection 
procedures; or 

(ii) Employing increased collection 
staff; or 

(2) Termination would cause a sub-
stantial hardship to the school’s cur-
rent or prospective students or their 
parents based on— 

(i) The extent to which the school 
provides, and expects to continue to 
provide educational opportunities to 
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economically disadvantaged students 
as measured by the percentage of stu-
dents enrolled at the school who— 

(A) Are in families that fall within 
the ‘‘low-income family’’ category used 
by the Bureau of the Census; 

(B) Would not be able to enroll or 
continue their enrollment at that 
school without a loan from the school; 
and 

(C) Would not be able to obtain a 
comparable education at another 
school; 

(ii) The extent to which the school 
offers educational programs that— 

(A) Are unique in the geographical 
area that the school serves; and 

(B) Would not be available to some 
students if they or their parents could 
not obtain loans from the school; and 

(iii) The quality of improvements the 
school has made in its— 

(A) Management of student financial 
assistance programs; and 

(B) Conformance with sound business 
practices. 

(d) Termination procedures. (1) The 
Secretary notifies the school of the 
proposed termination of its lending eli-
gibility and provides an opportunity 
for a hearing before the Secretary ter-
minates the school under this section. 

(2) The Secretary or his designee be-
gins a termination action by sending a 
notice to the school. The notice is sent 
by certified mail with return receipt 
requested. The notice— 

(i) Informs the school of the intent to 
terminate the school’s lending eligi-
bility because of the school’s default 
experience; 

(ii) Specifies the proposed date the 
termination becomes effective; and 

(iii) Informs the school that it has 15 
days to— 

(A) Submit any written material it 
wants considered in determining 
whether its lending eligibility should 
be terminated under paragraphs (a) and 
(b) of this section, including written 
material in support of a hardship ex-
ception under paragraph (c) of this sec-
tion; or 

(B) Request an oral hearing to show 
why the school’s lending eligibility 
should not be terminated. 

(3) If the school does not request an 
oral hearing but submits written mate-
rial, the Secretary or the designated 

official considers that material and no-
tifies the school as to whether the ter-
mination action will be taken. 

(4) The Secretary or the designated 
official (presiding officer) schedules the 
date and place of a hearing for a school 
that has requested an oral hearing. The 
date of the hearing is at least 15 days 
from the date of receipt of the request. 
A presiding officer— 

(i) Conducts the hearing; 
(ii) Considers all written material 

presented before the hearing and any 
other material presented during the 
hearing; and 

(iii) Determines if termination of the 
school’s lending eligibility is war-
ranted. 

(5) The decision of the designated of-
ficial is subject to review by the Sec-
retary. 

(e) Effects of termination. A school 
that has its lending eligibility termi-
nated under this section may not— 

(1) Make further loans under this 
part until it has entered into a new 
guarantee agreement with the Sec-
retary; or 

(2) Enter into a new guarantee agree-
ment with the Secretary until at least 
one year after the school’s lending eli-
gibility has been terminated under this 
section. 

(f) Schools under the same ownership. If 
a school makes loans to students or 
parents of students in attendance at 
other schools under the same owner-
ship, the Secretary may make the de-
termination required by this section 
by— 

(1) Treating all of the schools as one 
school; or 

(2) Treating each school on an indi-
vidual basis. 

(Authority: 20 U.S.C. 1077, 1078, 1078–1, 1078–2, 
1082, 1085) 

§ 682.609 Remedial actions. 
(a) The Secretary may require a 

school to repay funds paid to other pro-
gram participants by the Secretary. 
The Secretary also may require a 
school to purchase from the holder of a 
FFEL loan that portion of the loan 
that is unenforceable, that the bor-
rower was ineligible to receive, or for 
which the borrower was ineligible to 
receive interest benefits contrary to 
the school’s certification, and to make 
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arrangements acceptable to the Sec-
retary for reimbursement of the 
amounts the Secretary will be obli-
gated to pay to program participants 
respecting that loan in the future. The 
repayment of funds and purchase of 
loans may be required if the Secretary 
determines that the payment to pro-
gram participants, the unenforce-
ability of the loan, or the disbursement 
of loan amounts for which the borrower 
was ineligible or for which the bor-
rower was ineligible for interest bene-
fits, resulted in whole or in part from— 

(1) The school’s violation of a Federal 
statute or regulation; or 

(2) The school’s negligent or willful 
false certification. 

(b) In requiring a school to repay 
funds to the Secretary or to another 
party or to purchase loans from a hold-
er in connection with an audit or pro-
gram review, the Secretary follows the 
procedures described in 34 CFR part 
668, subpart H. 

(c) Notwithstanding paragraph (a) of 
this section, the Secretary may waive 
the right to require repayment of funds 
or repurchase of loans by a school if, in 
the Secretary’s judgment, the best in-
terest of the United States so requires. 

(d) The Secretary may impose a fine 
or take an emergency action against a 
school or limit, suspend, or terminate a 
school’s participation in the FFEL pro-
grams, in accordance with 34 CFR part 
668, subpart G. 

(e) A school shall comply with any 
emergency action, limitation, suspen-
sion, or termination imposed by a 
guaranty agency in accordance with 
the agency’s standards and procedures. 
A school shall repay funds to the Sec-
retary or other party or purchase loans 
from a holder if a guaranty agency de-
termines that the school improperly 
received or retained the funds in viola-
tion of a Federal law or regulation or a 
guaranty agency rule or regulation. 

(Authority: 20 U.S.C. 1077, 1078 , 1078–1, 1078– 
2, 1082, 1094) 

§ 682.610 Administrative and fiscal re-
quirements for participating 
schools. 

(a) General. Each school shall— 
(1) Establish and maintain proper ad-

ministrative and fiscal procedures and 
all necessary records as set forth in the 

regulations in this part and in 34 CFR 
part 668; 

(2) Follow the record retention and 
examination provisions in this part and 
in 34 CFR 668.24; and 

(3) Submit all reports required by 
this part and 34 CFR part 668 to the 
Secretary. 

(b) Loan record requirements. In addi-
tion to records required by 34 CFR part 
668, for each Stafford, SLS, or PLUS 
loan received by or on behalf of its stu-
dents, a school must maintain— 

(1) A copy of the loan certification or 
data electronically submitted to the 
lender, that includes the amount of the 
loan and the period of enrollment for 
which the loan was intended; 

(2) The cost of attendance, estimated 
financial assistance, and estimated 
family contribution used to calculate 
the loan amount; 

(3) For loans delivered to the school 
by check, the date the school endorsed 
each loan check, if required; 

(4) The date or dates of delivery of 
the loan proceeds by the school to the 
student or to the parent borrower; 

(5) For loans delivered by electronic 
funds transfer or master check, a copy 
of the borrower’s written authorization 
required under § 682.604(c)(3), if applica-
ble, to deliver the initial and subse-
quent disbursements of each FFEL pro-
gram loan; and 

(6) Documentation of any MPN con-
firmation process or processes the 
school may have used. 

(c) Student status confirmation reports. 
A school shall— 

(1) Upon receipt of a student status 
confirmation report form from the Sec-
retary or a similar student status con-
firmation report form from any guar-
anty agency, complete and return that 
report within 30 days of receipt to the 
Secretary or the guaranty agency, as 
appropriate; and 

(2) Unless it expects to submit its 
next student status confirmation re-
port to the Secretary or the guaranty 
agency within the next 60 days, notify 
the guaranty agency or lender within 
30 days— 

(i) If it discovers that a Stafford, 
SLS, or PLUS loan has been made to or 
on behalf of a student who enrolled at 
that school, but who has ceased to be 
enrolled on at least a half-time basis; 
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(ii) If it discovers that a Stafford, 
SLS, or PLUS loan has been made to or 
on behalf of a student who has been ac-
cepted for enrollment at that school, 
but who failed to enroll on at least a 
half-time basis for the period for which 
the loan was intended; 

(iii) If it discovers that a Stafford, 
SLS, or PLUS loan has been made to or 
on behalf of a full-time student who 
has ceased to be enrolled on a full-time 
basis; or 

(iv) If it discovers that a student who 
is enrolled and who has received a Staf-
ford or SLS loan has changed his or her 
permanent address. 

(Approved by the Office of Management and 
Budget under control number 1845–0020) 

(Authority: 20 U.S.C. 1078, 1078–1, 1078–2, 1082, 
1094) 

[57 FR 60323, Dec. 18, 1992, as amended at 58 
FR 9119, Feb. 19, 1993; 61 FR 60493, Nov. 27, 
1996; 64 FR 58965, Nov. 1, 1999; 66 FR 34764, 
June 29, 2001] 

§ 682.611 Foreign schools. 
A foreign school is required to com-

ply with the provisions of this part, ex-
cept to the extent that the Secretary 
states in this part or in other official 
publications or documents that those 
schools need not comply with those 
provisions. 

(Authority: 20 U.S.C. 1077, 1078, 1078–1, 1078–2, 
1078–3, 1082, 1088, and 1094) 

[60 FR 61816, Dec. 1, 1995] 

Subpart G—Limitation, Suspension, 
or Termination of Lender or 
Third-party Servicer Eligibility 
and Disqualification of Lend-
ers and Schools 

§ 682.700 Purpose and scope. 
(a) This subpart governs the limita-

tion, suspension, or termination by the 
Secretary of the eligibility of an other-
wise eligible lender to participate in 
the FFEL programs or the eligibility of 
a third-party servicer to enter into a 
contract with an eligible lender to ad-
minister any aspect of the lender’s 
FFEL programs. The regulations in 
this subpart apply to a lender or third- 
party servicer that violates any statu-
tory provision governing the FFEL 
programs or any regulations, special 

arrangements, agreements, or limita-
tions entered into under the authority 
of statutes applicable to Title IV of the 
HEA prescribed under the FFEL pro-
grams. These regulations apply to lend-
ers that participate only in a guaranty 
agency program, lenders that partici-
pate in the FFEL programs, and third- 
party servicers that administer aspects 
of a lender’s FFELP portfolio. These 
regulations also govern the Secretary’s 
disqualification of a lender or school 
from participation in the FFEL pro-
grams under section 432(h)(2) and (h)(3) 
of the Act. 

(b) This subpart does not apply— 
(1)(i) To a determination that an or-

ganization fails to meet the definition 
of ‘‘eligible lender’’ in section 435(d)(1) 
of the Act or the definition of ‘‘lender’’ 
in § 682.200, for any reason other than a 
violation of the prohibitions in section 
435(d)(5) of the Act; or 

(ii) To a determination that an orga-
nization fails to meet the standards in 
§ 682.416; 

(2) To a school’s loss of lending eligi-
bility under § 682.608; or 

(3) To an administrative action by 
the Department of Education based on 
any alleged violation of— 

(i) The Family Educational Rights 
and Privacy Act of 1974 (section 438 of 
the General Education Provisions Act), 
which is governed by 34 CFR part 99; 

(ii) Title VI of the Civil Rights Act of 
1964, which is governed by 34 CFR parts 
100 and 101; 

(iii) Section 504 of the Rehabilitation 
Act of 1973 (relating to discrimination 
on the basis of handicap), which is gov-
erned by 34 CFR part 104; or 

(iv) Title IX of the Education Amend-
ments of 1972 (relating to sex discrimi-
nation), which is governed by 34 CFR 
part 106. 

(c) This subpart does not supplant 
any rights or remedies that the Sec-
retary may have against participating 
lenders or schools under other authori-
ties. 

(Authority: 20 U.S.C. 1080, 1082, 1085, 1094) 

[57 FR 60323, Dec. 18, 1992, as amended at 59 
FR 22456, Apr. 29, 1994] 

§ 682.701 Definitions of terms used in 
this subpart. 

The following definitions apply to 
terms used in this subpart: 
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Designated Departmental Official: An 
official of the Department of Education 
to whom the Secretary has delegated 
the responsibility for initiating and 
pursuing disqualification or limitation, 
suspension, or termination pro-
ceedings. 

Disqualification: The removal of a 
lender’s or school’s eligibility for an in-
definite period of time by the Sec-
retary on review of limitation, suspen-
sion, or termination action taken 
against the lender or school by a guar-
anty agency. 

Limitation. The continuation of a 
lender’s or third-party servicer’s eligi-
bility subject to compliance with spe-
cial conditions established by agree-
ment with the Secretary or a guaranty 
agency, as applicable, or imposed as 
the result of a limitation or termi-
nation proceeding. 

Suspension. The removal of a lender’s 
eligibility, or a third-party servicer’s 
eligibility to contract with a lender or 
guaranty agency, for a specified period 
of time or until the lender or servicer 
fulfills certain requirements. 

Termination. (1) The removal of a 
lender’s eligibility for an indefinite pe-
riod of time— 

(i) By a guaranty agency; or 
(ii) By the Secretary, based on an ac-

tion taken by the Secretary, or a des-
ignated Departmental official under 
§ 682.706; or 

(2) The removal of a third-party 
servicer’s eligibility to contract with a 
lender or guaranty agency for an in-
definite period of time by the Sec-
retary based on an action taken by the 
Secretary, or a designated Depart-
mental official under § 682.706. 

(Authority: 20 U.S.C. 1080, 1082, 1085, 1094) 

[57 FR 60323, Dec. 18, 1992, as amended at 59 
FR 22457, Apr. 29, 1994] 

§ 682.702 Effect on participation. 
(a) Limitation, suspension, or termi-

nation proceedings by the Secretary do 
not affect a lender’s responsibilities or 
rights to benefits and claim payments 
that are based on the lender’s prior 
participation in the program, except as 
provided in paragraph (d) of this sec-
tion and in § 682.709. 

(b) A limitation imposes on a lend-
er— 

(1) A limit on the number or total 
amount of loans that a lender may 
make, purchase, or hold under the 
FFEL programs; 

(2) A limit on the number or total 
amount of loans a lender may make to, 
or on behalf of, students at a particular 
school under the FFEL programs; or 

(3) Other reasonable requirements or 
conditions, including those described 
in § 682.709. 

(c) A limitation imposes on a third- 
party servicer— 

(1) A limit on the number of loans or 
accounts or total amount of loans that 
the servicer may service; 

(2) A limit on the number of loans or 
accounts or total amount of loans that 
the servicer is administering under its 
contract with a lender or guaranty 
agency; or 

(3) Other reasonable requirements or 
conditions, including those described 
in § 682.709. 

(d) After the date the termination of 
a lender’s eligibility becomes effective, 
the Secretary does not guarantee new 
loans made by that lender or pay inter-
est benefits, special allowance, or rein-
surance on new loans guaranteed by a 
guaranty agency after that date. The 
Secretary may also prohibit the lender 
from making further disbursements on 
a loan for which a guarantee commit-
ment has already been issued. 

(Authority: 20 U.S.C. 1080, 1082, 1085, 1094) 

[57 FR 60323, Dec. 18, 1992, as amended at 59 
FR 22457, Apr. 29, 1994] 

§ 682.703 Informal compliance proce-
dure. 

(a) The Secretary may use the infor-
mal compliance procedure in paragraph 
(b) of this section if the Secretary re-
ceives a complaint or other reliable in-
formation indicating that a lender or 
third-party servicer may be in viola-
tion of applicable laws, regulations, 
special arrangements, agreements, or 
limitations entered into under the au-
thority of statutes applicable to Title 
IV of the HEA. 

(b) Under the informal compliance 
procedure, the Secretary gives the 
lender or servicer a reasonable oppor-
tunity to— 

(1) Respond to the complaint or infor-
mation; and 
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(2) Show that the violation has been 
corrected or submit an acceptable plan 
for correcting the violation and pre-
venting its recurrence. 

(c) The Secretary does not delay lim-
itation, suspension, or termination 
procedures during the informal compli-
ance procedure if— 

(1) The delay would harm the FFEL 
programs; or 

(2) The informal compliance proce-
dure will not result in correction of the 
alleged violation. 

(Authority: 20 U.S.C. 1080, 1082, 1085, 1094) 

[57 FR 60323, Dec. 18, 1992, as amended at 59 
FR 22457, Apr. 29, 1994] 

§ 682.704 Emergency action. 
(a) The Secretary, or a designated 

Departmental official, may take emer-
gency action to stop the issuance of 
guarantee commitments by the Sec-
retary and guarantee agencies and to 
withhold payment of interest benefits 
and special allowance to a lender if the 
Secretary— 

(1) Receives reliable information that 
the lender or a third-party servicer 
with which the lender contracts is in 
violation of applicable laws, regula-
tions, special arrangements, agree-
ments, or limitations entered into 
under the authority of statutes appli-
cable to Title IV of the HEA pertaining 
to the lender’s portfolio of loans; 

(2) Determines that immediate ac-
tion is necessary to prevent the likeli-
hood of substantial losses by the Fed-
eral Government, parent borrowers, or 
students; and 

(3) Determines that the likelihood of 
loss exceeds the importance of fol-
lowing the procedures for limitation, 
suspension, or termination. 

(b) The Secretary begins an emer-
gency action by notifying the lender or 
third-party servicer, by certified mail, 
return receipt requested, of the action 
and the basis for the action. 

(c) The action becomes effective on 
the date the notice is mailed to the 
lender or third-party servicer. 

(d)(1) An emergency action does not 
exceed 30 days unless a limitation, sus-
pension, or termination proceeding is 
begun before that time expires. 

(2) If a limitation, suspension, or ter-
mination proceeding is begun before 
the expiration of the 30-day period— 

(i) The emergency action may be ex-
tended until completion of the pro-
ceeding, including any appeal to the 
Secretary; and 

(ii) Upon the written request of the 
lender or third-party servicer, the Sec-
retary may provide the lender or 
servicer with an opportunity to dem-
onstrate that the emergency action is 
unwarranted. 

(Authority: 20 U.S.C. 1080, 1082, 1085, 1094) 

[57 FR 60323, Dec. 18, 1992, as amended at 59 
FR 22457, Apr. 29, 1994] 

§ 682.705 Suspension proceedings. 
(a) Scope. (1) A suspension by the Sec-

retary removes a lender’s eligibility 
under the FFEL programs or a third- 
party servicer’s ability to enter into 
contracts with eligible lenders, and the 
Secretary does not guarantee or rein-
sure a new loan made by the lender or 
new loan serviced by the servicer dur-
ing a period not to exceed 60 days from 
the date the suspension becomes effec-
tive, unless— 

(i) The lender or servicer and the Sec-
retary agree to an extension of the sus-
pension period, if the lender or third- 
party servicer has not requested a 
hearing; or 

(ii) The Secretary begins a limitation 
or a termination proceeding. 

(2) If the Secretary begins a limita-
tion or a termination proceeding before 
the suspension period ends, the Sec-
retary may extend the suspension pe-
riod until the completion of that pro-
ceeding, including any appeal to the 
Secretary. 

(b) Notice. (1) The Secretary, or a des-
ignated Departmental official, begins a 
suspension proceeding by sending the 
lender or servicer a notice by certified 
mail with return receipt requested. 

(2) The notice— 
(i) Informs the lender or servicer of 

the Secretary’s intent to suspend the 
lender’s or servicer’s eligibility for a 
period not to exceed 60 days; 

(ii) Describes the consequences of a 
suspension; 

(iii) Identifies the alleged violations 
on which the proposed suspension is 
based; 

(iv) States the proposed date the sus-
pension becomes effective, which is at 
least 20 days after the date of mailing 
of the notice; 
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(v) Informs the lender or servicer 
that the suspension will not take effect 
on the proposed date, except as pro-
vided in paragraph (c)(9) of this sec-
tion, if the Secretary receives at least 
five days prior to that date a request 
for an oral hearing or written material 
showing why the suspension should not 
take effect; and 

(vi) Asks the lender or servicer to 
correct voluntarily any alleged viola-
tions. 

(Authority: 20 U.S.C. 1080, 1082, 1085, 1094) 

[59 FR 22457, Apr. 29, 1994, as amended at 60 
FR 33058, June 26, 1995; 66 FR 34764, June 29, 
2001; 68 FR 66615, Nov. 26, 2003] 

§ 682.706 Limitation or termination 
proceedings. 

(a) Notice. (1) The Secretary, or a des-
ignated Departmental official, begins a 
limitation or termination proceeding, 
whether a suspension proceeding has 
begun, by sending the lender or third- 
party servicer a notice by certified 
mail with return receipt requested. 

(2) The notice— 
(i) Informs the lender or servicer of 

the Secretary’s intent to limit or ter-
minate the lender’s or servicer’s eligi-
bility; 

(ii) Describes the consequences of a 
limitation or termination; 

(iii) Identifies the alleged violations 
on which the proposed limitation or 
termination is based; 

(iv) States the limits which may be 
imposed, in the case of a limitation 
proceeding; 

(v) States the proposed date the limi-
tation or termination becomes effec-
tive, which is at least 20 days after the 
date of mailing of the notice; 

(vi) Informs the lender or servicer 
that the limitation or termination will 
not take effect on the proposed date if 
the Secretary receives, at least five 
days prior to that date, a request for an 
oral hearing or written material show-
ing why the limitation or termination 
should not take effect; 

(vii) Asks the lender or servicer to 
correct voluntarily any alleged viola-
tions; and 

(viii) Notifies the lender or servicer 
that the Secretary may collect any 
amount owed by means of offset 
against amounts owed to the lender by 

the Department and other Federal 
agencies. 

(b) Hearing. (1) If the lender or 
servicer does not request an oral hear-
ing but submits written material, the 
Secretary, or a designated Depart-
mental official, considers the material 
and— 

(i) Dismisses the proposed limitation 
or termination; or 

(ii) Notifies the lender or servicer of 
the date the limitation or termination 
becomes effective. 

(2) If the lender or servicer requests a 
hearing within the time specified in 
paragraph (a)(2)(vi) of this section, the 
Secretary schedules the date and place 
of the hearing. The date is at least 15 
days after receipt of the request from 
the lender or servicer. No proposed lim-
itation or termination takes effect 
until a hearing is held. 

(3) The hearing is conducted by a pre-
siding officer who— 

(i) Ensures that a written record of 
the hearing is made; 

(ii) Considers relevant written mate-
rial presented before the hearing and 
other relevant evidence presented dur-
ing the hearing; and 

(iii) Issues an initial decision, based 
on findings of fact and conclusions of 
law, that may limit or terminate the 
lender’s or servicer’s eligibility if the 
presiding officer is persuaded that the 
limitation or termination is warranted 
by the evidence. 

(4) The formal rules of evidence do 
not apply, and no discovery, as pro-
vided in the Federal Rules of Civil Pro-
cedure (28 U.S.C. appendix), is required. 

(5) The presiding officer shall base 
findings of fact only on evidence pre-
sented at or before the hearing and 
matters given official notice. 

(6) If a termination action is brought 
against a lender or third-party servicer 
and the presiding officer concludes that 
a limitation is more appropriate, the 
presiding officer may issue a decision 
imposing one or more limitations on a 
lender or third-party servicer rather 
than terminating the lender’s or 
servicer’s eligibility. 

(7) In a termination action against a 
lender or third-party servicer based on 
a debarment under Executive Order 
12549 or under the Federal Acquisition 
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Regulation (FAR), 48 CFR part 9, sub-
part 9.4 that does not meet the stand-
ards described in 34 CFR 85.201(c), the 
presiding official finds that the debar-
ment constitutes prima facie evidence 
that cause for debarment and termi-
nation under this subpart exists. 

(8) The initial decision of the pre-
siding officer is mailed to the lender or 
servicer. 

(9) Any time schedule specified in 
this section may be shortened with the 
approval of the presiding officer and 
the consent of the lender or servicer 
and the Secretary or designated De-
partmental official. 

(10) The presiding officer’s initial de-
cision automatically becomes the Sec-
retary’s final decision 20 days after it 
is issued and received by both parties 
unless the lender, servicer, or des-
ignated Departmental official appeals 
the decision to the Secretary within 
this period. 

(c) Notwithstanding the other provi-
sions of this section, if a lender or a 
lender’s owner or officer or third-party 
servicer or servicer’s owner or officer, 
respectively, is convicted of or pled 
nolo contendere or guilty to a crime in-
volving the unlawful acquisition, use, 
or expenditure of FFEL program funds, 
that conviction or guilty plea is 
grounds for terminating the lender’s or 
servicer’s eligibility, respectively, to 
participate in the FFEL programs. 

(Authority: 20 U.S.C. 1080, 1082, 1085, 1094) 

[59 FR 22458, Apr. 29, 1994, as amended at 60 
FR 33058, June 25, 1995] 

§ 682.707 Appeals in a limitation or ter-
mination proceeding. 

(a) If the lender, third-party servicer, 
or designated Departmental official ap-
peals the initial decision of the pre-
siding officer in accordance with 
§ 682.706(b)(10)— 

(1) An appeal is made to the Sec-
retary by submitting to the Secretary 
and the opposing party within 15 days 
of the date of the appealing party’s re-
ceipt of the presiding officer’s decision, 
a brief or other written material ex-
plaining why the decision of the pre-
siding officer should be overturned or 
modified; and 

(2) The opposing party shall submit 
its brief or other written material to 
the Secretary and the appealing party 

within 15 days of its receipt of the brief 
or written material of the appealing 
party. 

(b) The Secretary issues a final deci-
sion affirming, modifying, or reversing 
the initial decision, including a state-
ment of the reasons for the Secretary’s 
decision. 

(c) Any party submitting material to 
the Secretary shall provide a copy to 
each party that participates in the 
hearing. 

(d) If the presiding officer’s initial 
decision would limit or terminate the 
lender’s or servicer’s eligibility, it does 
not take effect pending the appeal un-
less the Secretary determines that a 
stay of the date it becomes effective 
would seriously and adversely affect 
the FFEL programs or student or par-
ent borrowers. 

(Authority: 20 U.S.C. 1080, 1082, 1085, 1094) 

[57 FR 60323, Dec. 18, 1992, as amended at 59 
FR 22458, Apr. 29, 1994; 66 FR 34765, June 29, 
2001] 

§ 682.708 Evidence of mailing and re-
ceipt dates. 

(a) All mailing dates and receipt 
dates referred to in this subpart must 
be substantiated by the original re-
ceipts from the U.S. Postal Service. 

(b) If a lender or third-party servicer 
refuses to accept a notice mailed under 
this subpart, the Secretary considers 
the notice as being received on the date 
that the lender or servicer refuses to 
accept the notice. 

(Authority: 20 U.S.C. 1080, 1082, 1085, 1094) 

[57 FR 60323, Dec. 18, 1992, as amended at 59 
FR 22459, Apr. 29, 1994] 

§ 682.709 Reimbursements, refunds, 
and offsets. 

(a) As part of a limitation or termi-
nation proceeding, the Secretary, or a 
designated Departmental official, may 
require a lender or third-party servicer 
to take reasonable corrective action to 
remedy a violation of applicable laws, 
regulations, special arrangements, 
agreements, or limitations entered into 
under the authority of statutes appli-
cable to Title IV of the HEA. 

(b) The corrective action may include 
payment to the Secretary or recipients 
designated by the Secretary of any 
funds, and any interest thereon, that 
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the lender, or, in the case of a third- 
party servicer, the servicer or the lend-
er that has a contract with a third- 
party servicer, improperly received, 
withheld, disbursed, or caused to be 
disbursed. A third-party servicer may 
be held liable up to the amounts speci-
fied in § 682.413(a)(2). 

(c) If a final decision requires a lend-
er, a lender that has a contract with a 
third-party servicer, or a third-party 
servicer to reimburse or make any pay-
ment to the Secretary, the Secretary 
may, without further notice or oppor-
tunity for a hearing, proceed to offset 
or arrange for another Federal agency 
to offset the amount due against any 
interest benefits, special allowance, or 
other payments due to the lender, the 
lender that has a contract with the 
third-party servicer, or the third-party 
servicer. A third-party servicer may be 
held liable up to the amounts specified 
in § 682.413(a)(2). 

(Authority: 20 U.S.C. 1080, 1082, 1094) 

[59 FR 22459, Apr. 29, 1994] 

§ 682.710 Removal of limitation. 

(a) A lender or third-party servicer 
may request removal of a limitation 
imposed by the Secretary in accord-
ance with the regulations in this sub-
part at any time more than 12 months 
after the date the limitation becomes 
effective. 

(b) The request must be in writing 
and must show that the lender or 
servicer has corrected any violations 
on which the limitation was based. 

(c) Within 60 days after receiving the 
request, the Secretary— 

(1) Grants the request; 
(2) Denies the request; or 
(3) Grants the request subject to 

other limitations. 
(d)(1) If the Secretary denies the re-

quest or establishes other limitations, 
the lender or servicer, upon request, is 
given an opportunity to show why all 
limitations should be removed. 

(2) A lender or third-party servicer 
may continue to participate in the 
FFEL programs, subject to any limita-
tion imposed by the Secretary under 
paragraph (c)(3) of this section, pending 
a decision by the Secretary on a re-

quest under paragraph (d)(1) of this sec-
tion. 

(Authority: 20 U.S.C. 1080, 1082, 1085, 1094) 

[57 FR 60323, Dec. 18, 1992, as amended at 59 
FR 22459, Apr. 29, 1994] 

§ 682.711 Reinstatement after termi-
nation. 

(a) A lender or third-party servicer 
whose eligibility has been terminated 
by the Secretary in accordance with 
the procedures of this subpart may re-
quest reinstatement of its eligibility 
after the later of— 

(1) Eighteen months from the effec-
tive date of the termination; or 

(2) The expiration of the period of de-
barment under Executive Order 12459 or 
the Federal Acquisition Regulation 
(FAR), 48 CFR part 9, subpart 9.4. 

(b) The request must be in writing 
and must show that— 

(1) The lender or servicer has cor-
rected any violations on which the ter-
mination was based; and 

(2) The lender or servicer meets all 
requirements for eligibility. 

(c) A school lender whose eligibility 
as a participating school has been ter-
minated under 34 CFR part 668 may not 
be considered for reinstatement as a 
lender until it is reinstated as a par-
ticipating school. However, the school 
may request reinstatement as both a 
school and a lender at the same time. 

(d) Within 60 days after receiving a 
request for reinstatement, the Sec-
retary— 

(1) Grants the request; 
(2) Denies the request; or 
(3) Grants the request subject to lim-

itations. 
(e)(1) If the Secretary denies the 

lender’s or servicer’s request or allows 
reinstatement subject to limitations, 
the lender or servicer, upon request, is 
given an opportunity to show why its 
eligibility should be reinstated and all 
limitations removed. 

(2) A lender or third-party servicer 
whose eligibility to participate in the 
FFEL programs is reinstated subject to 
limitations imposed by the Secretary 
pursuant to paragraph (d)(3) of this sec-
tion, may participate in those pro-
grams, subject to those limitations, 
pending a decision by the Secretary on 
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a request under paragraph (e)(1) of this 
section. 

(Approved by the Office of Management and 
Budget under control number 1845–0020) 

(Authority: 20 U.S.C. 1080, 1082, 1085, 1094) 

[57 FR 60323, Dec. 18, 1992, as amended at 58 
FR 9119, Feb. 19, 1993; 59 FR 22459, Apr. 29, 
1994; 59 FR 34964, July 7, 1994; 60 FR 33058, 
June 26, 1995; 64 FR 58965, Nov. 1, 1999] 

§ 682.712 Disqualification review of 
limitation, suspension, and termi-
nation actions taken by guarantee 
agencies against lenders. 

(a) The Secretary reviews a limita-
tion, suspension, or termination action 
taken by a guaranty agency against a 
lender participating in the FFEL pro-
grams to determine if national dis-
qualification is appropriate. Upon com-
pletion of the Secretary’s review, the 
Secretary notifies the guaranty agency 
and the lender of the Secretary’s deci-
sion by mail. 

(b) The Secretary disqualifies a lend-
er from participation in the FFEL pro-
grams if— 

(1) The lender waives review by the 
Secretary; or 

(2) The Secretary conducts the re-
view and determines that the limita-
tion, suspension, or termination was 
imposed in accordance with section 
428(b)(1)(U) of the Act. 

(c)(1) Disqualification by the Sec-
retary continues until the Secretary is 
satisfied that— 

(i) The lender has corrected the fail-
ure that led to the limitation, suspen-
sion, or termination; and 

(ii) There are reasonable assurances 
that the lender will comply with the 
requirements of the FFEL programs in 
the future. 

(2) Revocation of disqualification by 
the Secretary does not remove any lim-
itation, suspension, or termination im-
posed by the agency whose action re-
sulted in the disqualification. 

(d) A guaranty agency shall refer a 
limitation, suspension, or termination 
action that it takes against a lender to 
the Secretary within 30 days of its final 
decision to limit, suspend, or terminate 
the lender’s eligibility to participate in 
the agency’s program. 

(e) The Secretary reviews an agency’s 
limitation, suspension, or termination 
of a lender’s eligibility only when the 

guaranty agency’s action is final, e.g, 
the lender is not entitled to any fur-
ther appeals within the guaranty agen-
cy. A subsequent court challenge to an 
agency’s action does not by itself affect 
the timing of the Secretary’s review. 

(f) The guaranty agency’s notice to 
the Secretary regarding a termination 
action must include a certified copy of 
the administrative record compiled by 
the agency with regard to the action. 
The record must include certified cop-
ies of the following documents: 

(1) The guaranty agency’s letter ini-
tiating the action. 

(2) The lender’s response. 
(3) The transcript of the agency’s 

hearing. 
(4) The decision of the agency’s hear-

ing officer. 
(5) The decision of the agency on ap-

peal from the hearing officer’s deci-
sion, if any. 

(6) The regulations and written pro-
cedures of the agency under which the 
action was taken. 

(7) The audit or lender review report 
or documented basis that led to the ac-
tion. 

(8) All other documents relevant to 
the action. 

(g) The guaranty agency’s referral 
notice to the Secretary regarding a 
limitation or suspension action must 
include— 

(1) The documents described in para-
graph (f) of this section; and 

(2) Documents describing and sub-
stantiating the existence of one or 
more of the circumstances described in 
paragraph (j) of this section. 

(h)(1) Within 60 days of the Sec-
retary’s receipt of a referral notice de-
scribed in paragraph (f) or (g) of this 
section, the Secretary makes an initial 
assessment, based on the agency’s 
record, as to whether the agency’s ac-
tion appears to comply with section 
428(b)(1)(U) of the Act. 

(2) In the case of a referral notice de-
scribed in paragraph (g) of this section, 
the Secretary also determines whether 
one or more of the circumstances de-
scribed in paragraph (j) of this section 
exist. 

(3) If the Secretary concludes that 
the agency’s action appears to comply 
with section 428(b)(1)(U) of the Act and, 
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if applicable, one or more of the cir-
cumstances described in paragraph (j) 
of this section exist, the Secretary no-
tifies the lender that the Secretary will 
review the guaranty agency’s action to 
determine whether to disqualify the 
lender from further participation in 
the FFEL programs and affords the 
lender an opportunity— 

(i) To waive the review and be dis-
qualified immediately; or 

(ii) To request a review. 
(i) The Secretary’s review of the 

guaranty agency’s action is limited to 
whether the agency action was taken 
in accordance with procedures that 
were substantially the same as proce-
dures applicable to the limitation, sus-
pension, or termination of eligibility of 
a lender under the FISL Program (34 
CFR part 682, subpart G). 

(j) In the case of an action by an 
agency that limits or suspends a lend-
er’s eligibility to participate in the 
agency’s program, the agency shall 
provide the Secretary with a referral as 
described in paragraph (g) of this sec-
tion only if— 

(1) The lender has not corrected the 
violation. A violation is corrected if, 
among other things, the lender has sat-
isfied fully all liabilities incurred by 
the lender as a result of the violation, 
including its liability to the Secretary, 
or the lender has arranged to satisfy 
those liabilities in a manner acceptable 
to the parties to whom the liabilities 
are owed; 

(2) The lender has not provided satis-
factory assurances to the agency of fu-
ture compliance with program require-
ments; or 

(3) The guaranty agency determines 
that special circumstances warrant dis-
qualification of the lender from the 
FFEL programs for a significant pe-
riod, notwithstanding the agency’s de-
cision not to terminate the lender’s eli-
gibility to participate in the agency’s 
program. 

(Approved by the Office of Management and 
Budget under control number 1845–0020) 

(Authority: 20 U.S.C. 1082) 

[57 FR 60323, Dec. 18, 1992, as amended at 58 
FR 9119, Feb. 19, 1993; 64 FR 58965, Nov. 1, 
1999] 

§ 682.713 Disqualification review of 
limitation, suspension, and termi-
nation actions taken by guarantee 
agencies against a school. 

(a) The Secretary reviews a limita-
tion, suspension, or termination action 
taken by a guaranty agency against a 
school participating in the FFEL pro-
grams to determine if national dis-
qualification is appropriate. Upon com-
pletion of the Secretary’s review, the 
Secretary notifies the guaranty agency 
and the school of his decision by mail. 

(b) The Secretary disqualifies a 
school from participation in the FFEL 
programs if— 

(1) The school waives review by the 
Secretary; or 

(2) The Secretary conducts the re-
view and determines that the limita-
tion, suspension, or termination was 
imposed in accordance with section 
428(b)(1)(T) of the Act. 

(c)(1) Disqualification by the Sec-
retary continues until the Secretary is 
satisfied that— 

(i) The school has corrected the fail-
ure that led to the limitation, suspen-
sion, or termination; and 

(ii) There are reasonable assurances 
that the school will comply with the 
requirements of the FFEL programs in 
the future. 

(2) Revocation of disqualification by 
the Secretary does not remove any lim-
itation, suspension, or termination im-
posed by the agency whose action re-
sulted in the disqualification. 

(d) A guaranty agency shall refer a 
limitation, suspension, or termination 
action that it takes against a school to 
the Secretary within 30 days of its final 
decision to limit, suspend, or terminate 
the school’s eligibility to participate in 
the agency’s program. 

(e) The Secretary reviews an agency’s 
limitation, suspension, or termination 
of a school’s eligibility only when the 
guaranty agency’s action is final, i.e., 
the institution is not entitled to any 
further appeals within the guaranty 
agency. A subsequent court challenge 
to an agency’s action does not by itself 
affect the timing of the Secretary’s re-
view. 

(f) The guaranty agency’s notice to 
the Secretary regarding a termination 
action must include a certified copy of 
the administrative record compiled by 
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the agency with regard to the action. 
The record must include certified cop-
ies of the following documents: 

(1) The guaranty agency’s letter ini-
tiating the action. 

(2) The school’s response. 
(3) The transcript of the agency’s 

hearing. 
(4) The decision of the agency’s hear-

ing officer. 
(5) The decision of the agency on ap-

peal from the hearing officer’s deci-
sion, if any. 

(6) The regulations and written pro-
cedures of the agency under which the 
action was taken. 

(7) The audit or program review re-
port or documented basis that led to 
the action. 

(8) All other documents relevant to 
the action. 

(g) The guaranty agency’s referral 
notice to the Secretary regarding a 
limitation or suspension action must 
include— 

(1) The documents described in para-
graph (f) of this section; and 

(2) Documents describing and sub-
stantiating the existence of one or 
more of the circumstances described in 
paragraph (j) of this section. 

(h)(1) Within 60 days of the Sec-
retary’s receipt of a referral notice de-
scribed in paragraph (f) or (g) of this 
section, the Secretary makes an initial 
assessment, based on the agency’s 
record, as to whether the agency’s ac-
tion appears to comply with section 
428(b)(1)(T) of the Act. 

(2) In the case of a referral notice de-
scribed in paragraph (g) of this section, 
the Secretary also determines whether 
one or more of the circumstances de-
scribed in paragraph (j) of this section 
exist. 

(3) If the Secretary concludes that 
the agency’s action appears to comply 
with section 428(b)(1)(T) of the Act, 
and, if applicable, one or more of the 
circumstances described in paragraph 
(j) of this section exist, the Secretary 
notifies the school that the Secretary 
will review the guaranty agency’s ac-
tion to determine whether to disqualify 
the school from further participation 
in the FFEL programs and gives the 
school an opportunity within 30 days 
from the date the notice is mailed— 

(i) To waive the review and be dis-
qualified immediately; or 

(ii) To request a review. 
(i) The Secretary’s review of the 

guaranty agency’s action is limited 
to— 

(1) A review of the written record of 
the agency’s proceedings; and 

(2) Whether the agency action was 
taken in accordance with procedures 
that were substantially the same as 
procedures established by the Sec-
retary in 34 CFR part 668, subpart G. 

(j) In the case of an action by an 
agency that limits or suspends a 
school’s eligibility to participate in the 
agency’s program, the agency shall 
provide the Secretary with a referral as 
described in paragraph (g) of this sec-
tion only if— 

(1) The school has not corrected the 
violation. A violation is corrected if, 
among other things, the school has 
fully satisfied all liabilities incurred by 
the school as a result of the violation, 
including its liability to the Secretary, 
or the school has arranged to satisfy 
those liabilities in a manner acceptable 
to the parties to whom the liabilities 
are owed; 

(2) The school has not provided assur-
ances satisfactory to the agency of fu-
ture compliance with program require-
ments; or 

(3) The guaranty agency determines 
that special circumstances warrant dis-
qualification of the school from the 
FFEL programs for a significant pe-
riod, notwithstanding the agency’s de-
cision not to terminate the school’s eli-
gibility to participate in the agency’s 
program. 

(Approved by the Office of Management and 
Budget under control number 1845–0020) 

(Authority: 20 U.S.C. 1082, 1085, 1094) 

[57 FR 60323, Dec. 18, 1992, as amended at 58 
FR 9119, Feb. 19, 1993; 64 FR 58965, Nov. 1, 
1999] 
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Subpart H—Special Allowance 
Payments on Loans Made or 
Purchased With Proceeds of 
Tax-Exempt Obligations 

§ 682.800 Prohibition against discrimi-
nation as a condition for receiving 
special allowance payments. 

(a) For an Authority to receive spe-
cial allowance payments on loans made 
or acquired with the proceeds of a tax- 
exempt obligation, the Authority or its 
agent may not engage in any pattern 
or practice that results in a denial of a 
borrower’s access to loans under the 
FFEL programs because of the bor-
rower’s race, sex, color, religion, na-
tional origin, age, disability status, in-
come, attendance at a particular insti-
tution within the area served by the 
Authority, length of the borrower’s 
education program, or the borrower’s 
academic year in school. 

(b) The Secretary considers an Au-
thority that makes or acquires loans 
guaranteed by an agency or organiza-
tion that discriminates on one or more 
grounds listed in paragraph (a) of this 
section to have adopted a practice of 
denying access to loans on that ground 
unless the Authority makes provision 
for loan guarantees from other sources 
necessary to serve the borrowers ex-
cluded by that discriminatory policy. 

(Authority: 20 U.S.C. 1082, 1087–1) 

[57 FR 60323, Dec. 18, 1992. Redesignated and 
amended at 64 FR 58636, Oct. 29, 1999] 

APPENDIXES A–B TO PART 682 
[RESERVED] 

APPENDIX C TO PART 682—PROCEDURES 
FOR CURING VIOLATIONS OF THE DUE 
DILIGENCE IN COLLECTION AND TIME-
LY FILING OF CLAIMS REQUIREMENTS 
APPLICABLE TO FISLP AND FEDERAL 
PLUS PROGRAM LOANS AND FOR RE-
PAYMENT OF INTEREST AND SPECIAL 
ALLOWANCE OVERBILLINGS [BUL-
LETIN L–77A] 

NOTE: The following is a reprint of Bulletin 
L–77a, issued on January 7, 1983, with minor 
modifications made to reflect changes in the 
program regulations since that date. All ref-
erences to ‘‘the date of this bulletin’’ refer to 
that date. All references made to the Federal 
Insured Student Loan Program (FISLP) 
shall be understood to include the Federal 
PLUS Program. The bulletin includes ref-

erences to the 120- and 180-day default peri-
ods that used to apply to FFELP and PLUS 
Program loans. Public Law 99–272 established 
new default periods of 180 and 240 days (as set 
out in 34 CFR 682.200 of these regulations) for 
all new loans and many existing ones. Al-
though the discussion in this appendix C re-
fers to the 120- and 180-day default periods, it 
is equally applicable to the new 180- and 240- 
day default periods. 

INTRODUCTION 

This bulletin prescribes procedures for 
lenders to use (1) to cure violations of the re-
quirements for due diligence in collection 
(‘‘due diligence’’) and timely filing of claims 
under the Federal Insured Student Loan Pro-
gram (FISLP), and (2) to repay interest and 
special allowance overbillings made on loans 
evidencing such violations. See 34 CFR 
682.507, 682.511.1 These procedures allow for 
the reinstatement of a lender’s eligibility for 
interest and special allowance and claim 
payments on loans evidencing such viola-
tions, under specified circumstances. These 
procedures apply to loans for which the first 
day of the 120-day or 180-day default period 
occurred on or after October 21, 1979 (the ef-
fective date of the September 17, 1979 regula-
tions), whether or not the loans have pre-
viously been submitted as claims to the Sec-
retary. 

The due diligence and timely filing re-
quirements governing the FISLP were estab-
lished in response to requests from some 
lenders for more detailed regulatory guid-
ance on the proper handling of FISLP loans. 
Despite the promulgation of these provi-
sions, a number of lenders have failed to ex-
ercise the requisite care in their treatment 
of these loans, thereby increasing the risk of 
default thereon and, in many cases, 
prejudicing the Secretary’s ability to collect 
from the borrowers. At the time the current 
due diligence and timely filing rules were 
issued, the Secretary anticipated that viola-
tions of these rules would be so infrequent as 
to permit requests for cures to be handled in-
dividually. However, the unexpectedly high 
incidence of violations of these rules has 
made continued case-by-case treatment of 
all cure requests administratively unman-
ageable. After carefully considering the 
views of lenders and other program partici-
pants, the Secretary has decided to exercise 
his authority under 20 U.S.C. 1082(a)(5), (6), 
and institute uniform procedures by which 
lenders with loans involving violations of the 
due diligence or timely filing requirements 
may cure these violations. 

DUE DILIGENCE 

Collection activity is required to begin im-
mediately upon delinquency by the borrower 
in honoring the repayment obligation. This 
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holds true whether or not the borrower re-
ceived a repayment schedule or signed a re-
payment agreement. Under 34 CFR 682.200, 
default on a FISLP loan occurs when a bor-
rower fails to make a payment when due, 
provided this failure persists for 120 days for 
loans payable in monthly installments, or 
for 180 days for loans payable in less frequent 
installments. If, however, the lender has 
added the optional provision to the promis-
sory note requiring the borrower to execute 
a repayment agreement not later than 120 
days prior to the expiration of the grace pe-
riod, the loan entered repayment prior to 
September 4, 1985 (see 50 FR 35970), the lend-
er sends the agreement to the borrower 150 
days or more before the end of the grace pe-
riod, and the agreement is not executed be-
fore the end of the grace period, default oc-
curs at that time. One exception to this rule 
is as follows: If the holder of the loan is not 
the lender that made the loan, the holder 
may choose to forego enforcement of the op-
tional 120-day provision in the note. 

The 120/180 day default period applies re-
gardless of whether payments were missed 
consecutively or intermittently. For exam-
ple, if the borrower, on a loan payable in 
monthly installments, makes his January 
1st payment on time, his February 1st pay-
ment two months late (April 1st), his March 
1st payment three months late (June 1st), 
and makes no further payments, the default 
period begins on February 1st, with the first 
delinquency, and ends on August 1st, when 
the April 1st payment becomes 120 days past 
due. The lender must treat the payment 
made on April 1st as the February 1st pay-
ment, since the February 1st payment had 
not been made prior to that time. Similarly, 
the lender must treat the payment made on 
June 1st as the March 1st payment, since the 
March payment had not been made prior to 
that time. 

NOTE: Lenders are strongly encouraged to 
exercise forbearance, prior to default, for the 
benefit of borrowers who have missed pay-
ments intermittently but have otherwise in-
dicated willingness to repay their loans. See 
34 CFR 682.211. The forebearance process 
helps to reduce the incidence of default, and 
serves to emphasize for the borrower the im-
portance of compliance with the repayment 
obligation. 

TIMELY FILING 

The 90-day filing period applicable to 
FISLP default claims is set forth in 34 CFR 
682.511(e) (1) and (3). The 90-day filing period 
begins at the end of the 120/180 day default 
period. The lender must file a default claim 
on a loan in default by the end of the filing 
period, unless the borrower brings the ac-
count current before the end of the filing pe-
riod. In such a case, the lender may choose 
not to file a claim on the loan at that time. 

In addition, for any loan less than 210 days 
delinquent on the date of this bulletin, the 
lender need not file a claim on that loan be-
fore the 210th day of delinquency (120-day de-
fault period plus 90-day filing period) if the 
borrower brings the account less than 120 
days delinquent before such 210th day. Thus, 
in the above example, if the borrower makes 
the April 1st payment on August 2nd, the 90- 
day filing period continues to run from Au-
gust 1st, unless the loan was less than 210 
days delinquent on the date of this bulletin. 
If the loan was less than 210 days delinquent 
on the date of this bulletin, then the August 
2nd payment makes the loan 91 days delin-
quent, and the lender may, but need not file 
a default claim on the loan at that time. If, 
however, that loan again becomes 120 days 
delinquent, the lender must file a default 
claim within 90 days thereafter (unless the 
loan is again brought to less than 120 days 
delinquent prior to the end of that 90 day pe-
riod). In other words, for any loan less than 
210 days delinquent on the date of this bul-
letin, the Secretary will permit a lender to 
treat payments made during the filing period 
as ‘‘curing’’ the default if such payments are 
sufficient to make the loan less than 120 
days delinquent. 

If a lender fails to comply with either the 
due diligence or timely filing requirements, 
the affected loan ceases to be insured; that 
is, the lender loses its right to receive inter-
est benefits, special allowance and claim 
payments thereon. Some examples of viola-
tions of the due diligence requirements are 
set out in section I.C. below. 

I. CURE PROCEDURES 

A. Definitions 

The following definitions apply to terms 
used throughout Section I of this bulletin. 

Full payment means payment by the bor-
rower, or another person (other than the 
lender) on the borrower’s behalf, in an 
amount at least as great as the monthly pay-
ment amount required under the existing 
terms of the loan, exclusive of any forbear-
ance agreement in force at the time of the 
default. (For example, if the original repay-
ment schedule or agreement called for pay-
ments of $30 per month, but a forbearance 
agreement was in effect at the time of de-
fault that allowed the borrower to pay $15 
per month for a specified time, and the bor-
rower defaulted in making the reduced pay-
ments, a ‘‘full payment’’ would be $30, or two 
$15 payments in accordance with original re-
payment schedule or agreement.) 

Reinstatement with respect to insurance 
coverage means the reinstatement of the 
lender’s right to receive default, death, dis-
ability, or bankruptcy claim payments for 
the unpaid principal balance of the loan and 
for unpaid interest accruing on the loan 
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after the date of reinstatement. Upon rein-
statement of insurance, the borrower regains 
the right to receive forbearance or 
deferments, as appropriate. For purposes of 
this bulletin, ‘‘reinstatement’’ with respect 
to insurance on a loan does not include rein-
statement of the lender’s right to receive in-
terest and special allowance payments on 
that loan. Reinstatement of the lender’s 
right to receive interest and special allow-
ance payments is addressed in section I.B.1, 
below. 

B. General 

1. Resumption of Interest and Special Allow-
ance Billing on Loans Involving Due Diligence 
or Timely Filing Violations. For any loan on 
which a cure is attempted under this bul-
letin, the lender may resume billing for in-
terest and special allowance on the loan only 
for periods following the earlier of (1) its re-
ceipt of the equivalent of three full pay-
ments thereon, after the date of this bulletin 
or the date of the violation, whichever is 
later, or (2) receipt by the borrower of an au-
thorized deferment, after reinstatement of 
insurance coverage. 

2. Reservation of the Secretary’s Right to 
Strict Enforcement. While this bulletin allows 
cures to be attempted for particular viola-
tions in specified ways, the Secretary retains 
the option of refusing to permit or recognize 
cures in cases where, in the Secretary’s judg-
ment, a lender has committed an excessive 
number of severe violations of the due dili-
gence or timely filing rules, and in cases 
where the best interests of the program oth-
erwise require strict enforcement of these re-
quirements. More generally, this bulletin 
states the Secretary’s general policy and is 
not intended to limit in any way the author-
ity and discretion afforded the Secretary by 
statute or regulations. 

3. Applicability of the Cure Procedures to Par-
ticular Classes of Loans. The cure procedures 
outlined in this bulletin apply only to a loan 
for which the first day of the 120/180 day de-
fault period that ended with default by the 
borrower occurred on or after October 21, 
1979, and which involve violations only of the 
due diligence and/or timely filing require-
ments. 

The cure procedures applicable to loans in-
volving due diligence violations also apply to 
loans involving violations of both the timely 
filing and due diligence requirements. 

4. Excusal of Certain Due Diligence Viola-
tions. A lender whose claim was previously 
denied solely for violation of the timely filing 
rule, and who is permitted to cure that viola-
tion under the procedures set out in this bul-
letin, will not be required to utilize the pro-
cedures for curing due diligence violations, 
or to repay interest and special allowance 
improperly received from the Secretary as a 
result of a due diligence violation for periods 
prior to the timely filing violation. This ap-

plies even if, upon submission of the ‘‘cured’’ 
claim, the Secretary discovers that evidence 
of due diligence violations appeared in the 
file of the previously rejected claim. 

The Secretary will also excuse a due dili-
gence violation by a lender if the account 
was brought current by the borrower (or an-
other, other than the lender, on the bor-
rower’s behalf) prior to the 120th/180th day of 
the delinquency period during which the vio-
lation occurred. 

5. Treatment of Accrued Interest on ‘‘Cured’’ 
Claims—a. Due Diligence Violations. For any 
default claim involving ‘‘cured’’ violations of 
the due diligence rules, the Secretary will 
not reimburse the lender for any unpaid in-
terest accruing after the first day of the 120/ 
180 day period that culminated in default, 
and prior to the date of reinstatement of in-
surance coverage. 

For any loan involving ‘‘cured’’ due dili-
gence violations, the lender may capitalize 
unpaid interest accruing on the loan from 
the commencement of the 120/180 day default 
period to the date of the reinstatement of in-
surance coverage. See sections I.C. and D. 
below. However, if the lender later files a 
claim on that loan, the lender must deduct 
this capitalized interest from the amount of 
the claim. This deduction must be reflected 
in column 15 on the ED Form 1207, Lender’s 
Application for Insurance Claim on Federal 
Insured Student Loan, filed with the claim 
evidencing the cure. 

b. Timely Filing Violations. For any default 
claim involving ‘‘cured’’ violations of the 
timely filing rules, the Secretary will not re-
imburse the lender for unpaid interest accru-
ing after the end of the 120/180 day default 
period that culminated in default, and prior 
to the date of reinstatement of insurance 
coverage. 

For any default claim involving a ‘‘cured’’ 
timely filing violation, if insurance coverage 
is later reinstated, the lender may capitalize 
unpaid interest accruing on the loan from 
the commencement of the original 120/180 
day default period to the date of the rein-
statement of insurance coverage. See sec-
tions I.C. and D. below. However, if the lend-
er later files a claim, on that loan, the lender 
must deduct this capitalized interest from 
the amount of the claim, except that the 
lender need not deduct from the claim un-
paid interest that accrued on the loan during 
the original 120/180 day default period. This 
deduction must be reflected in Column 15 of 
the ED Form 1207, Lender’s Application for 
Insurance Claim on Federal Insured Student 
Loan, filed with the claim evidencing the 
cure. 

Some timely filing cures will not reinstate 
insurance coverage. For treatment of ac-
crued interest in such cases, see Section 
I.D.1.c. 

6. Documents to be Submitted with ‘‘Cured’’ 
Claims. The Secretary requests that any 
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lender submitting a claim on a loan involv-
ing ‘‘cured’’ violations identify the claim as 
such with a note in the claim file stapled to 
the new ED Form 1207. 

For all ‘‘cured’’ claims, the lender must 
submit: 

• For loans on which a claim was pre-
viously rejected, all documents sent by the 
regional office with the original claim (when 
the claim was rejected and returned to the 
lender), including without limitation, the 
original ED Form 1207 and all documents 
showing the reason(s) for the original rejec-
tion; 

• All documents ordinarily required in 
connection with the submission of a default 
claim, including, without limitation, the 
promissory note, which must bear a valid as-
signment to the United States of America; 

• A new ED Form 1207; and 
• All documents showing that the lender 

has complied with the applicable cure proce-
dures and requirements. 

C. Cures for Violations of the Due Diligence in 
Collection Requirements (34 CFR 682.507) 

A violation of the due diligence in collec-
tion rules occurs when a lender fails to meet 
requirements found in 34 CFR 682.507. For ex-
ample, a violation occurs if the lender fails 
to: 

• Remind the borrower of the date a 
missed payment was due within 15 days of 
delinquency; 

• Attempt to contact the borrower and any 
endorser at least 3 times at regular intervals 
during the rest of the 120/180 day default pe-
riod; 

• Request preclaims assistance from the 
Department of Education; 

• Request skip-tracing assistance from the 
Secretary, if required, or 

• Send a final demand letter to the bor-
rower exercising the option to accelerate the 
due date for the outstanding balance of the 
loan, unless the lender does not know the 
borrower’s address as of the 90th day of de-
linquency. 

1. Reinstatement of Insurance Coverage. In 
the case of a due diligence violation, the 
lender may utilize either of the two proce-
dures described below for obtaining rein-
statement of insurance coverage on the loan. 
After the date of this bulletin, or after the 
date of the violation, whichever is later: 

(a) The lender obtains a new repayment 
agreement signed by the borrower which 
complies with the ten and fifteen year repay-
ment limitations set out in 34 CFR 
682.209(a)(7); or 

(b) The lender obtains 3 full payments. If 
the borrower later defaults, the lender must 
submit evidence of these payments (e.g., cop-
ies of the checks) with the claim. 

2. Borrower’s Deemed Current As of Date of 
Cure. On the date the lender receives a 
signed copy of the new repayment agree-

ment, or receives the third (curing) payment, 
insurance coverage on the loan is reinstated, 
and the borrower shall be deemed by the 
lender to be current in repaying the loan and 
entitled to all rights and benefits available 
to FISLP borrowers. If the borrower later be-
comes delinquent in repayment, the lender 
shall follow the collection procedures set out 
in 34 CFR 682.507, and the timely filing re-
quirements set out in 34 CFR 682.511. 

D. Cures for Violations of the Timely Filing 
Requirements (34 CFR 682.511) 

1. Default Claims.—a. Reinstatement of Insur-
ance Coverage. In order to obtain reinstate-
ment of insurance coverage on a loan in the 
case of a timely filing violation, the lender 
must first locate the borrower after the date 
of this bulletin, or after the date of the vio-
lation, whichever is later (see section I.D.1.d. 
for description of acceptable evidence of lo-
cation). Then, the lender must send to the 
borrower, at the address at which the bor-
rower was located, (i) a new repayment 
agreement, to be signed by the borrower, 
which complies with the ten and fifteen year 
repayment limitations set out in 34 CFR 
682.209(a)(7), along with (ii) a collection let-
ter indicating in strong terms the serious-
ness of the borrower’s delinquency and its 
potential effect on his or her credit rating if 
repayment is not commenced or resumed. 

If, within 30 days after the lender sends 
these items, the borrower fails to make a full 
payment or to sign and return the new re-
payment agreement, the lender shall, within 
5 working days thereafter, send the borrower 
a copy of the attached ‘‘48 hour’’ collection 
letter, on the lender’s letterhead. (See at-
tachment A.) 

b. Borrower Deemed Current Under Certain 
Circumstances. If, within 45 days after the 
lender sends the new repayment agreement 
to the borrower for signature, the borrower 
makes a full payment or signs and returns 
the new repayment agreement, insurance 
coverage on the loan is reinstated. The bor-
rower shall be deemed by the lender to be 
current in repaying the loan and entitled to 
all rights and benefits available to FISLP 
borrowers. If the borrower later becomes de-
linquent in repayment, the lender shall fol-
low the collection steps in 34 CFR 682.507 and 
the timely filing requirements in 34 CFR 
682.511. 

c. Borrower Deemed in Default Under Certain 
Circumstances. If the borrower does not make 
a full payment, or sign and return the new 
repayment agreement, within 45 days after 
the lender sends the new repayment agree-
ment, the lender shall deem the borrower to 
be in default. The lender shall then file a de-
fault claim on the loan accompanied by ac-
ceptable evidence of location (see I.D.I.d 
below), within 30 days after the end of such 
45-day period. Although insurance coverage 
is not reinstated on loans involving these 
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circumstances, the Secretary will honor de-
fault claims submitted in accordance with 
this paragraph on the outstanding principal 
balance of such loans, and on unpaid interest 
accruing on the loan during the 120/180 day 
default period. 

d. Acceptable Evidence of Location. Only the 
following documentation is acceptable as 
evidence that the lender has located the bor-
rower: 

(i) Postal receipt signed by the borrower 
not more than 25 days prior to the date on 
which the lender sent the new repayment 
agreement, indicating acceptance of cor-
respondence from the lender by the borrower 
at the address shown on the receipt; or 

(ii) A completed ‘‘Certification of Borrower 
Location’’ form (Attachment B). 

2. Death, Disability, and Bankruptcy Claims. 
Lenders may immediately resubmit any 
death or disability claim which was rejected 
solely for failure to meet the 60 day timely 
filing requirements (see 34 CFR 685.511(e)(2)). 
However, the Secretary will not pay any 
such claim if, before the date the lender de-
termined that the borrower died or was to-
tally and permanently disabled, the lender 
had violated the due diligence or timely fil-
ing requirements applicable to default 
claims with respect to that loan. Interest 
that accrued on the loan after the expiration 
of the 60-day filing period remains uninsured 
by the Secretary, and the lender must repay 
all interest and special allowance received 
on the loan for periods after the expiration 
of the 60-day filing period. 

The Secretary has determined that, in the 
vast majority of cases, the failure of a lender 
to comply with the timely filing require-
ment applicable to bankruptcy claims causes 
irreparable harm to the Secretary’s ability 
to contest the discharge of the loan by the 
court, or to otherwise collect from the bor-
rower. Therefore, the Secretary has decided 
not to permit cures for violations of the 
timely filing requirement applicable to 
bankruptcy claims, except when the lender 
can demonstrate that the bankruptcy action 
has concluded and that the loan has not been 
discharged in bankruptcy. In that case, the 
lender shall treat the loan as in default. The 
Secretary will honor a default claim later 
filed on such a loan only if the lender has 
met the cure requirements in section I.C. 
above for due diligence violations. 

II. REPAYMENT OF INTEREST AND SPECIAL AL-
LOWANCE ON LOANS EVIDENCING VIOLATIONS 
OF THE DUE DILIGENCE OR TIMELY FILING 
REQUIREMENTS 

A. General Rule 

It has always been the Secretary’s inter-
pretation of the FISLP statute and regula-
tions that a lender’s right to receive interest 
and special allowance payments on a FISLP 
loan terminates immediately following the 

lender’s violation of the due diligence or 
timely filing requirements. This applies 
whether or not the lender has filed a claim 
on the loan. In other words, lenders may re-
ceive interest and special allowance only on 
loans which are insured by the Secretary. 
Since these violations result in the termi-
nation of insurance, they also result in the 
termination of FISLP benefits. 

B. Cessation of Billing on Loans Evidencing 
Violations of the Due Diligence or Timely Fil-
ing Requirements 

Any lender currently billing the Secretary 
for interest and special allowance on a loan 
that the lender knows involves a due dili-
gence or timely filing violation must cease 
doing so immediately. However, lenders are 
not required at this time to review their loan 
portfolios for due diligence and timely filing 
violations. 

C. Determination of Amounts of Interest and 
Special Allowance That Must Be Repaid 

1. Due Diligence Violations. In the case of 
due diligence violations, it is often difficult 
to ascertain the precise date on which a vio-
lation occurred. For the administrative ease 
of the Secretary and lenders, the Secretary 
has decided to waive his right to recoup in-
terest and special allowance payments made 
to a lender for periods between the date of a 
due diligence violation and the end of the 
120/180 day default period. However, any lend-
er that has received interest or special allow-
ance payments from the Secretary for peri-
ods after the end of the 120/180 day default 
period on a loan that the lender knows in-
volves a due diligence violation must 
promptly repay those amounts. 

2. Timely Filing Violations. In the case of 
timely filing violations, the lender loses its 
right to receive interest and special allow-
ance payments as of the expiration of the ap-
plicable timely filing period. Therefore, any 
lender that has received interest or special 
allowance payments from the Secretary for 
periods following the end of the applicable 
timely filing period on a loan that the lender 
knows involves a timely filing violation 
must repay those amounts. 

3. Situations in Which a Lender May Have 
Received Interest Benefits for Periods During 
Which a Loan was Uninsured. Because most 
due diligence violations, and timely filing 
violations, occur after termination of the 
grace period, interest payments are ordi-
narily not affected by such violations. How-
ever, there are three types of situations in 
which a lender may have received interest 
payments from the Secretary to which it was 
not entitled due to a due diligence or timely 
filing violation. 
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a. Promissory notes that include a require-
ment that the borrower sign a repayment agree-
ment no later than 120 days prior to the expira-
tion of the grace period. In such cases, a due 
diligence violation may occur during the 
grace period, when the lender may otherwise 
have been eligible to receive interest bene-
fits. However, the lender need not repay that 
interest to the Secretary. See II.C.1. above. 

b. Deferment Periods. A due diligence viola-
tion may occur prior to a deferment period 
when the lender would otherwise have been 
eligible to receive interest benefits. 

c. Loans Made Prior to December 15, 1968. A 
loan disbursed prior to December 15, 1968, 
and which qualified for payment of Federal 
interest benefits at the time the loan was 
disbursed, qualifies for payment of a 3 per-
cent interest subsidy on the unpaid principal 
balance during the entire repayment period, 
provided the loan remains insured. In the 
case of such a loan, a due diligence or timely 
filing violation terminates the lender’s eligi-
bility for the 3 percent payments. 

D. Procedures for Repayment of Federal Interest 
Benefits and Special Allowance Received by a 
Lender for Periods During Which a Loan Was 
Uninsured 

A lender must make the repayments of in-
terest and/or special allowance discussed in 
II.C. above, by way of an adjustment during 
the two quarters immediately following the 
discovery of the violation. These adjust-
ments must be reported on the normal Lend-
er’s Interest and Special Allowance Request 
and Report (ED Form 799). Lenders are re-
quested not to send a check with the adjust-
ment; the overpaid amount will be deducted 
by the Secretary from the lender’s next reg-
ular interest and special allowance payment. 
For five years after any loan for which an 
adjustment is made is repaid in full, the 
lender shall retain a record of the basis for 
the adjustment showing the amount(s) of the 
overbilling(s), and the date it used for ces-
sation of interest or special allowance eligi-
bility in calculating the overbilled amount. 
See 34 CFR 682.515(a)(2). 

Attachments. 

1 All references to the program regulations 
are to part 682 of title 34 of the Code of Fed-
eral Regulations (34 CFR part 682). 
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ATTACHMENT A 

ATTACHMENT B 

Certification of Borrower Location 

As an employee or agent of 

Name and Address of Lender llllllll

I hereby certify as follows: 
1. On (Date), I spoke with or received writ-

ten communication from (copy attached): 

(Circle a or b) 

(a) the borrower on the loan underlying the 
default claim, or 

(b) a parent, spouse, or sibling of the bor-
rower. 

2. The borrower, parent, spouse, or sibling 
represented to me that the borrower’s ad-
dress and telephone number are—lllll. 

llllllllllllllllllllllll

Address and Telephone Number 

3. Within 15 days thereafter, this institu-
tion sent the borrower a new repayment 
agreement along with a collection letter of 
the type described in section I.D.1.a.ii of Bul-
letin L–77a, dated January 7, 1983, to the ad-
dress set out in 2, above. 

4. (Applicable only if 1(b), above, is used.) 
The letter and agreement referenced in 3, 
above, has not been returned undelivered. 

llllllllllllllllllllllll

Name of Borrower 

llllllllllllllllllllllll

Borrower’s SSN 

llllllllllllllllllllllll

Signature of Employee or Agent 
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llllllllllllllllllllllll

Typed Name of Employee or Agent 

llllllllllllllllllllllll

Title of Employee or Agent 

llllllllllllllllllllllll

Date 

llllllllllllllllllllllll

Lender Identification Number 

APPENDIX D TO PART 682—POLICY FOR 
WAIVING THE SECRETARY’S RIGHT TO 
RECOVER OR REFUSE TO PAY INTER-
EST BENEFITS, SPECIAL ALLOWANCE, 
AND REINSURANCE ON STAFFORD, 
PLUS, SUPPLEMENTAL LOANS FOR 
STUDENTS, AND CONSOLIDATION PRO-
GRAM LOANS INVOLVING LENDERS’ 
VIOLATIONS OF FEDERAL REGULA-
TIONS PERTAINING TO DUE DILIGENCE 
IN COLLECTION OR TIMELY FILING OF 
CLAIMS [BULLETIN 88–G–138] 

NOTE: The following is a reprint of Bulletin 
88–G–138, issued on March 11, 1988, with modi-
fications made to reflect changes in the pro-
gram regulations. For a loan that has lost 
reinsurance prior to December 1, 1992, this 
policy applies only through November 30, 
1995. For a loan that loses reinsurance on or 
after December 1, 1992, this policy applies 
until 3 years after the default claim filing 
deadline. For the purpose of determining the 
3-year deadline, reinsurance is lost on the 
later of (a) 3 years from the last date the 
claim could have been filed for claim pay-
ment with the guaranty agency for a claim 
that was not filed; or (b) 3 years from the 
date the guaranty agency rejected the claim, 
for a claim that was filed. These deadlines 
are extended by periods during which collec-
tion activities are suspended due to the fil-
ing of a bankruptcy petition. 

INTRODUCTION 

(1) This letter sets forth the circumstances 
under which the Secretary, pursuant to sec-
tions 432(a)(5) and (6) of the Higher Edu-
cation Act of 1965 and 34 CFR 682.406(b) and 
682.413(f), will waive certain of the Sec-
retary’s rights and claims with respect to 
Stafford Loans, PLUS, Supplemental Loans 
for Students (SLS), and Consolidation Pro-
gram loans made under a guaranty agency 
program that involve violations of Federal 
regulations pertaining to due diligence in 
collection or timely filing. (These programs 
are collectively referred to in this letter as 
the FFEL Program.) This policy applies to 
due diligence violations on loans for which 
the first day of delinquency occurred on or 
after March 10, 1987 (the effective date of the 
November 10, 1986 due diligence regulations) 
and to timely filing violations occurring on 
or after December 26, 1986, whether or not 

the affected loans have been submitted as 
claims to the guaranty agency. 

(2) The Secretary has been implementing a 
variety of regulatory and administrative ac-
tions to minimize defaults in the FFEL Pro-
gram. As a part of this effort, the Secretary 
published final regulations on November 10, 
1986, requiring lenders and guaranty agencies 
to undertake specific due diligence activities 
to collect delinquent and defaulted loans, 
and establishing deadlines for the filing of 
claims by lenders with guaranty agencies. In 
recognition of the time required for agencies 
and lenders to modify their internal proce-
dures, the Secretary delayed for four months 
the date by which lenders were required to 
comply with the new due diligence require-
ments. Thus, § 682.411 of the regulations, 
which established minimum due diligence 
procedures that a lender must follow in order 
for a guaranty agency to receive reinsurance 
on a loan, became effective for loans for 
which the first day of delinquency occurred 
on or after March 10, 1987. The regulations 
make clear that compliance with these min-
imum requirements, and with the new time-
ly filing deadlines, is a condition for an 
agency’s receiving or retaining reinsurance 
payments made by the Secretary on a loan. 
See 34 CFR 682.406(a)(3), (a)(5), (a)(6), and 
682.413(b). The regulations also specify that a 
lender must comply with § 682.411 and with 
the applicable filing deadline as a condition 
for its right to receive or retain interest ben-
efits and special allowance on a loan for cer-
tain periods. See 34 CFR 682.300(b)(2)(vii), 
682.302(d)(1)(iv), 682.413(a)(1). 

(3) The Department has received inquiries 
regarding the procedures by which a lender 
may cure a violation of § 682.411 regarding 
diligent loan collection, or of the 90-day 
deadline for the filing of default claims 
found in § 682.406(a)(3) and (a)(5), in order to 
reinstate the agency’s right to reinsurance 
and the lender’s right to interest benefits 
and special allowance. Preliminarily, please 
note that, absent an exercise of the Sec-
retary’s waiver authority, a guaranty agency 
may not receive or retain reinsurance pay-
ments on a loan on which the lender has vio-
lated the Federal due diligence or timely fil-
ing requirements, even if the lender has fol-
lowed a cure procedure established by the 
agency. Under §§ 682.406(b) and 682.413(f), the 
Secretary—not the guaranty agency—de-
cides whether to reinstate reinsurance cov-
erage on a loan involving such a violation or 
any other violation of Federal regulations. A 
lender’s violation of a guaranty agency’s re-
quirement that affects the agency’s guar-
antee coverage also affects reinsurance cov-
erage. See §§ 682.406(a)(7) and 682.413(b). As 
§§ 682.406(a)(7) and 682.413(b) make clear, a 
guaranty agency’s cure procedures are rel-
evant to reinsurance coverage only insofar 
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as they allow for cure of violations of re-
quirements established by the agency affect-
ing the loan insurance it provides to lenders. 
In addition, all those requirements must be 
submitted to the Secretary for review and 
approval under 34 CFR 682.401(d). 

(4) References throughout this letter to 
‘‘due diligence and timely filing’’ rules, re-
quirements, and violations should be under-
stood to mean only the Federal rules cited 
above, unless the context clearly requires 
otherwise. 

A. SCOPE 

This letter outlines the Secretary’s waiver 
policy regarding certain violations of Fed-
eral due diligence or timely filing require-
ments on a loan insured by a guaranty agen-
cy. Unless your agency receives notification 
to the contrary, or the lender’s violation in-
volves fraud or other intentional mis-
conduct, you may treat as reinsured any oth-
erwise reinsured loan involving such a viola-
tion that has been cured in accordance with 
this letter. 

B. DUTY OF A GUARANTY AGENCY TO ENFORCE 
ITS STANDARDS 

As noted above, a lender’s violation of a 
guaranty agency’s requirement that affects 
the agency’s guarantee coverage also affects 
reinsurance coverage. Thus, as a general 
rule, an agency that fails to enforce such a 
requirement and pays a default claim involv-
ing a violation is not eligible to receive rein-
surance on the underlying loan. However, in 
light of the waiver policy outlined below, 
which provides more stringent cure proce-
dures for violations occurring on or after 
May 1, 1988 than for pre-May 1, 1988 viola-
tions, some guaranty agencies with more 
stringent policies than the policy outlined 
below for the pre-May 1 violations have indi-
cated that they wish to relax their own poli-
cies for violations of agency rules during 
that period. While the Secretary does not en-
courage any agency to do so, the Secretary 
will permit an agency to take either of the 
following approaches to its enforcement of 
its own due diligence and timely filing rules 
for violations occurring before May 1, 1988. 

(1) The agency may continue to enforce its 
rules, even if they result in the denial of 
guarantee coverage by the agency on other-
wise reinsurable loans; or 

(2) The agency may decline to enforce its 
rules as to any loan that would be reinsured 
under the retrospective waiver policy out-
lined below. In other words, for violations of 
a guaranty agency’s due diligence and timely 
filing rules occurring before May 1, 1988, a 
guaranty agency is authorized, but not re-
quired, to retroactively revise its own due 
diligence and timely filing standards to treat 
as guaranteed any loan amount that is rein-
sured under the retrospective enforcement 

policy outlined in section I.C.1. However, for 
any violation of an agency’s due diligence or 
timely filing rules occurring on or after May 
1, 1988, the agency must resume enforcing 
those rules in accordance with their terms, 
in order to receive reinsurance payments on 
the underlying loan. For these post-April 30 
violations, and for any other violation of an 
agency’s rule affecting its guarantee cov-
erage, the Secretary will treat as reinsured 
all loans on which the agency has engaged 
in, and documented, a case-by-case exercise 
of reasonable discretion allowing for guar-
antee coverage to be continued or reinstated 
notwithstanding the violation. But any 
agency that otherwise fails, or refuses, to en-
force such a rule does so without the benefit 
of reinsurance coverage on the affected 
loans, and the lenders continue to be ineli-
gible for interest benefits and special allow-
ance thereon. 

C. DUE DILIGENCE 

Under 34 CFR 682.200, default on a FFEL 
Program loan occurs when a borrower fails 
to make a payment when due, provided this 
failure persists for 270 days for loans payable 
in monthly installments, or for 330 days for 
loans payable in less frequent installments. 
The 270/330-day default period applies regard-
less of whether payments were missed con-
secutively or intermittently. For example, if 
the borrower, on a loan payable in monthly 
installments, makes his January 1st pay-
ment on time, his February 1st payment two 
months late (April 1st), his March 1st pay-
ment 3 months late (June 1st), and makes no 
further payments, the delinquency period be-
gins on February 2nd, with the first delin-
quency, and default occurs on December 
27th, when the April payment becomes 270 
days past due. The lender must treat the 
payment made on April 1st as the February 
1st payment, since the February 1st payment 
had not been made prior to that time. Simi-
larly, the lender must treat the payment 
made on June 1st as the March 1st payment, 
since the March payment had not been made 
prior to that time. 

NOTE: Lenders are strongly encouraged to 
exercise forbearance, prior to default, for the 
benefit of borrowers who have missed pay-
ments intermittently but have otherwise in-
dicated willingness to repay their loans. See 
34 CFR 682.211. The forbearance process helps 
to reduce the incidence of default, and serves 
to emphasize for the borrower the impor-
tance of compliance with the repayment ob-
ligation. 

D. TIMELY FILING 

(1) The 90-day filing period applicable to 
FFEL Program default claims is described in 
34 CFR 682.406(a)(5). The 90-day filing period 
begins at the end of the 270/330-day default 
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period. The lender ordinarily must file a de-
fault claim on a loan in default by the end of 
the filing period. However, the lender may, 
but need not, file a claim on that loan before 
the 360th day of delinquency (270-day default 
period plus 90-day filing period) if the bor-
rower brings the account less than 270 days 
delinquent before the 360th day. Thus, in the 
above example, if the borrower makes the 
April 1st payment on December 28th, that 
payment makes the loan 241 days delinquent, 
and the lender may, but need not, file a de-
fault claim on the loan at that time. If, how-
ever, the loan again becomes 270 days delin-
quent, the lender must file a default claim 
within 90 days thereafter (unless the loan is 
again brought to less than 270 days delin-
quent prior to the end of that 90-day period). 
In other words, the Secretary will permit a 
lender to treat payments made during the 
filing period as curing the default if those 
payments are sufficient to make the loan 
less than 270 days delinquent. 

(2) Section I of this letter outlines the Sec-
retary’s waiver policy for due diligence and 
timely filing violations. As noted above, to 
the extent that it results in the imposition 
of a lesser sanction than that available to 
the Secretary by statute or regulation, this 
policy reflects the exercise of the Secretary’s 
authority to waive the Secretary’s rights 
and claims in this area. Section II discusses 
the issue of the due date of the first payment 
on a loan and the application of the waiver 
policy to that issue. Section III provides 
guidance on several issues related to due 
diligence and timely filing as to which clari-
fication has been requested by some program 
participants. 

I. WAIVER POLICY 

A. DEFINITIONS 

The following definitions apply to terms 
used throughout this letter: 

Full payment means payment by the bor-
rower, or another person (other than the 
lender) on the borrower’s behalf, in an 
amount at least as great as the monthly pay-
ment amount required under the existing 
terms of the loan, exclusive of any forbear-
ance agreement in force at the time of the 
default. (For example, if the original repay-
ment schedule or agreement called for pay-
ments of $50 per month, but a forbearance 
agreement was in effect at the time of de-
fault that allowed the borrower to pay $25 
per month for a specified time, and the bor-
rower defaulted in making the reduced pay-
ments, a full payment would be $50, or two 
$25 payments in accordance with the original 
repayment schedule or agreement.) In the 
case of a payment made by cash, money 
order, or other means that do not identify 
the payor that is received by a lender after 
the date of this letter, that payment may 
constitute a full payment only if a senior of-

ficer of the lender or servicing agent cer-
tifies that the payment was not made by or 
on behalf of the lender or servicing agent. 

Earliest unexcused violation means: 
(a) In cases when reinsurance is lost due to 

a failure to timely establish a first payment 
due date, the earliest unexcused violation 
would be the 46th day after the date the first 
payment due date should have been estab-
lished. 

(b) In cases when reinsurance is lost due to 
a gap of 46 days, the earliest unexcused vio-
lation date would be the 46th day following 
the last collection activity. 

(c) In cases when reinsurance is lost due to 
three or more due diligence violations of 6 
days or more, the earliest unexcused viola-
tion would be the day after the date of de-
fault. 

(d) In cases when reinsurance is lost due to 
a timely filing violation, the earliest unex-
cused violation would be the day after the 
filing deadline. 

Reinstatement with respect to reinsurance 
coverage means the reinstatement of the 
guaranty agency’s right to receive reinsur-
ance payments on the loan after the date of 
reinstatement. Upon reinstatement of rein-
surance, the borrower regains the right to 
receive forbearance or deferments, as appro-
priate. Reinstatement with respect to rein-
surance on a loan also includes reinstate-
ment of the lender’s right to receive interest 
and special allowance payments on that 
loan. 

Gap in collection activity on a loan means: 
(a) The period between the initial delin-

quency and the first collection activity; 
(b) The period between collection activities 

(a request for preclaims assistance is consid-
ered a collection activity); 

(c) The period between the last collection 
activity and default; or 

(d) The period between the date a lender 
discovers a borrower has ‘‘skipped’’ and the 
lender’s first skip-tracing activity. 

NOTE: The concept of ‘‘gap’’ is used herein 
simply as one measure of collection activity. 
This definition applies to loans subject to 
the FFEL and PLUS programs regulations 
published on or after November 10, 1986. For 
those loans, not all gaps are violations of the 
due diligence rules. 

Violation with respect to the due diligence 
requirements in § 682.411 means the failure to 
timely complete a required diligent phone 
contact effort, the failure to timely send a 
required letter (including a request for 
preclaims assistance), or the failure to time-
ly engage in a required skip-tracing activity. 
If during the delinquency period a gap of 
more than 45 days occurs (more than 60 days 
for loans with a transfer), the lender must 
satisfy the requirement outlined in I.D.1. for 
reinsurance to be reinstated. The day after 
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the 45-day gap (or 60 for loans with a trans-
fer) will be considered the date that the vio-
lation occurred. 

Transfer means any action, including, but 
not limited to, the sale of the loan, that re-
sults in a change in the system used to mon-
itor or conduct collection activity on a loan 
from one system to another. 

B. General 
1. Resumption of Interest and Special Allow-

ance Billing on Loans Involving Due Diligence 
or Timely Filing Violations. For any loan on 
which a cure is required under this letter in 
order for the agency to receive any reinsur-
ance payment, the lender may resume billing 
for interest and special allowance on the 
loan only for periods following its comple-
tion of the required cure procedure. 

2. Reservation of the Secretary’s Right to 
Strict Enforcement. While this letter describes 
the Secretary’s general waiver policy, the 
Secretary retains the option of refusing to 
permit or recognize cures, or of insisting on 
strict enforcement of the remedies estab-
lished by statute or regulation, in cases 
where, in the Secretary’s judgment, a lender 
has committed an excessive number of se-
vere violations of due diligence or timely fil-
ing rules and in cases where the best inter-
ests of the United States otherwise require 
strict enforcement. More generally, this bul-
letin states the Secretary’s general policy 
and is not intended to limit in any way the 
authority and discretion afforded the Sec-
retary by statute or regulation. 

3. Interest, Special Allowance, and Reinsur-
ance Repayment Required as a Condition for 
Exercise of the Secretary’s Waiver Authority. 
The Secretary’s waiver of the right to re-
cover or refuse to pay reinsurance, interest 
benefits, or special allowance payments, and 
recognition of cures for due diligence and 
timely filing violations, are conditioned on 
the following: 

a. The guaranty agency and lender must 
ensure that the lender repays all interest 
benefits and special allowance received on 
loans involving violations occurring prior to 
May 1, 1988, for which the lender is ineligible 
under the waiver policy for the ‘‘retrospec-
tive period’’ described in section I.C.1., or 
under the waiver policy for timely filing vio-
lations described in section I.E.1., by an ad-
justment to one of the next three quarterly 
billings for interest benefits and special al-
lowance submitted by the lender in a timely 
manner after May 1, 1988. The guaranty 
agency’s responsibility in this regard is sat-
isfied by receipt of a certification from the 
lender that this repayment has been made in 
full. 

b. The guaranty agency, on or before Octo-
ber 1, 1988, must repay all reinsurance re-
ceived on loans involving violations occur-
ring prior to May 1, 1988, for which the agen-
cy is ineligible under the waiver policy for 
the ‘‘retrospective period’’ described in sec-

tion I.C.1., or under the waiver policy for 
timely filing violations described in section 
I.E.1. Pending completion of the repayment 
described above, a lender or guaranty agency 
may submit billings to the Secretary on 
loans that are eligible for reinsurance under 
the waiver policy in this letter until it 
learns that repayment in full will not be 
made, or until the deadline for a repayment 
has passed without it being made, whichever 
is earlier. Of course, a lender or guaranty 
agency is prohibited from billing the Sec-
retary for program payments on any loan 
amount that is not eligible for reinsurance 
under the waiver policy outlined in this let-
ter. In addition to the repayments required 
above, any amounts received in the future in 
violation of this prohibition must imme-
diately be repaid to the Secretary. 

4. Applicability of the Waiver Policy to Par-
ticular Classes of Loans. The policy outlined 
in this letter applies only to a loan for which 
the first day of the 180/240-day or 270/330-day 
default period (as applicable) that ended 
with default by the borrower occurred on or 
after March 10, 1987, or, in the case of a time-
ly filing violation, December 26, 1986, and 
that involves violations only of the due dili-
gence or timely filing requirements or both. 
For a loan that has lost reinsurance prior to 
December 1, 1992, this policy applies only 
through November 30, 1995. For a loan that 
loses reinsurance on or after December 1, 
1992, this policy applies until 3 years after 
the default claim filing deadline. 

5. Excuse of Certain Due Diligence Violations. 
Except as noted in section II, if a loan has 
due diligence violations but was later cured 
and brought current, those violations will 
not be considered in determining whether a 
loan was serviced in accordance with 34 CFR 
682.411. Guarantors must review the due dili-
gence for the 180/240 or 270/330-day period (as 
applicable) prior to the default date ensuring 
the due date of the first payment not later 
made is the correct payment due date for the 
borrower. 

6. Excuse of Timely Filing Violations Due to 
Performance of a Guaranty Agency’s Cure Pro-
cedures. If, prior to May 1, 1988, and prior to 
the filing deadline, a lender commenced the 
performance of collection activities specifi-
cally required by the guaranty agency to 
cure a due diligence violation on a loan, the 
Secretary will excuse the lender’s timely fil-
ing violation if the lender completes the ad-
ditional activities within the time period 
permitted by the guaranty agency and files a 
default claim on the loan not more than 45 
days after completing the additional activi-
ties. 

7. Treatment of Accrued Interest on ‘‘Cured’’ 
Claims. For any loan involving any violation 
of the due diligence or timely filing rules for 
which a ‘‘cure’’ is required under section I.C. 
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or I.E., for the agency to receive a reinsur-
ance payment, the Secretary will not reim-
burse the guaranty agency for any unpaid in-
terest accruing after the date of the earliest 
unexcused violation occurring after the last 
payment received before the cure is accom-
plished, and prior to the date of reinstate-
ment of reinsurance coverage. The lender 
may capitalize unpaid interest accruing on 
the loan from the date of the earliest unex-
cused violation to the date of the reinstate-
ment of reinsurance coverage. However, if 
the agency later files a claim for reinsurance 
on that loan, the agency must deduct this 
capitalized interest from the amount of the 
claim. Some cures will not reinstate cov-
erage. For treatment of accrued interest in 
those cases, see section I.E.1.c. 

C. Waiver Policy for Violations of the Federal 
Due Diligence in Collection Requirements (34 
CFR 682.411) 

A violation of the due diligence in collec-
tion rules occurs when a lender fails to meet 
the requirements found in 34 CFR 682.411. 
However, if a lender makes all required calls 
and sends all required letters during any of 
the delinquency periods described in that 
section, the lender is considered to be in 
compliance with that section for that period, 
even if the letters were sent before the calls 
were made. The special provisions for trans-
fers apply whenever the violation(s) and, if 
applicable, the gap, were due to a transfer, as 
defined in section I.A. 

1. Retrospective Period. For one or more due 
diligence violations occurring during the pe-
riod March 10, 1987–April 30, 1988— 

a. There will be no reduction or recovery 
by the Secretary of payments to the lender 
or guaranty agency if no gap of 46 days or 
more (61 days or more for a transfer) exists. 

b. If a gap of 46–60 days (61–75 days for a 
transfer) exists, principal will be reinsured, 
but accrued interest, interest benefits, and 
special allowance otherwise payable by the 
Secretary for the delinquency period are lim-
ited to amounts accruing through the date of 
default. 

c. If a gap of 61 days or more (76 days or 
more for a transfer) exists, the borrower 
must be located after the gap, either by the 
agency or the lender, in order for reinsur-
ance on the loan to be reinstated. (See sec-
tion I.E.1.d., for a description of acceptable 
evidence of location.) In addition, if the loan 
is held by the lender or after March 15, 1988, 
the lender must follow the steps described in 
section I.E.1., or receive a full payment or a 
new signed repayment agreement, in order 
for the loan to again be eligible for reinsur-
ance. The lender must repay all interest ben-
efits and special allowance received for the 
period beginning with its earliest unexcused 
violation, occurring after the last payment 
received before the cure is accomplished, and 
ending with the date, if any, that reinsur-
ance on the loan is reinstated. 

2. Prospective Period. For due diligence vio-
lations occurring on or after May 1, 1988 
based on due dates prior to October 6, 1998— 

a. There will be no reduction or recovery 
by the Secretary of payments to the lender 
or guaranty agency if there is no violation of 
Federal requirements of 6 days or more (21 
days or more for a transfer.) 

b. If there exist not more than two viola-
tions of 6 days or more each (21 days or more 
for a transfer), and no gap of 46 days or more 
(61 days or more for a transfer) exists, prin-
cipal will be reinsured, but accrued interest, 
interest benefits, and special allowance oth-
erwise payable by the Secretary for the de-
linquency period will be limited to amounts 
accruing through the date of default. How-
ever, the lender must complete all required 
activities before the claim filing deadline, 
except that a preclaims assistance request 
must be made before the 240th day of delin-
quency. If the lender fails to make this re-
quest by the 240th day, the Secretary will 
not pay any accrued interest, interest bene-
fits, and special allowance for the most re-
cent 180 days prior to default. If the lender 
fails to complete any other required activity 
before the claim filing deadline, accrued in-
terest, interest benefits, and special allow-
ance otherwise payable by the Secretary for 
the delinquency period will be limited to 
amounts accruing through the 90th day be-
fore default. 

c. If there exist three violations of 6 days 
or more each (21 days or more for a transfer) 
and no gap of 46 days or more (61 days or 
more for a transfer), the lender must satisfy 
the requirements outlined in I.E.1., or re-
ceive a full payment or a new signed repay-
ment agreement in order for reinsurance on 
the loan to be reinstated. The Secretary does 
not pay any interest benefits or special al-
lowance for the period beginning with the 
lender’s earliest unexcused violation occur-
ring after the last payment received before 
the cure is accomplished, and ending with 
the date, if any, that reinsurance on the loan 
is reinstated. 

d. If there exist more than three violations 
of 6 days or more each (21 days or more for 
a transfer) of any type, or a gap of 46 days (61 
days for a transfer) or more and at least one 
violation, the lender must satisfy the re-
quirement outlined in section I.D.1., for rein-
surance on the loan to be reinstated. The 
Secretary does not pay any interest benefits 
or special allowance for the period beginning 
with the lender’s earliest unexcused viola-
tion occurring after the last payment re-
ceived before the cure is accomplished, and 
ending with the date, if any, that reinsur-
ance on the loan is reinstated. 

3. Post 1998 Amendments. For due diligence 
violations based on due dates on or after Oc-
tober 6, 1998— 

a. There will be no reduction or recovery 
by the Secretary of payments to the lender 
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or guaranty agency if there is no violation of 
Federal requirements of 6 days or more (21 
days or more for a transfer). 

b. If there exist not more than two viola-
tions of 6 days or more each (21 days or more 
for a transfer), and no gap of 46 days or more 
(61 days or more for a transfer) exists, prin-
cipal will be reinsured, but accrued interest, 
interest benefits, and special allowance oth-
erwise payable by the Secretary for the de-
linquency period will be limited to amounts 
accruing through the date of default. How-
ever, the lender must complete all required 
activities before the claim filing deadline, 
except that a default aversion assistance re-
quest must be made before the 330th day of 
delinquency. If the lender fails to make this 
request by the 330th day, the Secretary will 
not pay any accrued interest, interest bene-
fits, and special allowance for the most re-
cent 270 days prior to default. If the lender 
fails to complete any other required activity 
before the claim filing deadline, accrued in-
terest, interest benefits, and special allow-
ance otherwise payable by the Secretary for 
the delinquency period will be limited to 
amounts accruing through the 90th day be-
fore default. 

c. If there exist three violations of 6 days 
or more each (21 days or more for a transfer) 
and no gap of 46 days or more (61 days or 
more for a transfer), the lender must satisfy 
the requirements outlined in I.E.1. or receive 
a full payment or a new signed repayment 
agreement in order for reinsurance on the 
loan to be reinstated. The Secretary does not 
pay any interest benefits or special allow-
ance for the period beginning with the lend-
er’s earliest unexcused violation occurring 
after the last payment received before the 
cure is accomplished, and ending with the 
date, if any, that reinsurance on the loan is 
reinstated. 

d. If there exist more than three violations 
of 6 days or more each (21 days or more for 
a transfer) of any type, or a gap of 46 days (61 
days for a transfer) or more and at least one 
violation, the lender must satisfy the re-
quirement outlined in section I.D.1. for rein-
surance on the loan to be reinstated. The 
Secretary does not pay any interest benefits 
or special allowance for the period beginning 
with the lender’s earliest unexcused viola-
tion occurring after the last payment re-
ceived before the cure is accomplished and 
ending with the date, if any, that reinsur-
ance on the loan is reinstated. 

D. Reinstatement of Reinsurance Coverage for 
Certain Egregious Due Diligence Violations. 

1. Cures. In the case of a loan involving vio-
lations described in section I.C.2.d. or 
I.C.3.d., the lender may utilize either of the 
two procedures described in section I.D.1.a or 
I.D.1.b. for obtaining reinstatement of rein-
surance coverage on the loan. 

a. After the violations occur, the lender ob-
tains a new repayment agreement signed by 

the borrower. The repayment agreement 
must comply with the repayment period lim-
itations set out in 34 CFR 682.209(a)(8) and 
682.209(h)(2); or 

b. After the violations occur, the lender ob-
tains one full payment. If the borrower later 
defaults, the guaranty agency must obtain 
evidence of this payment (e.g., a copy of the 
check) from the lender. 

2. Borrower Deemed Current as of Date of 
Cure. On the date the lender receives a new 
signed repayment agreement or the curing 
payment under section I.D.1., reinsurance 
coverage on the loan is reinstated, and the 
borrower must be deemed by the lender to be 
current in repaying the loan and entitled to 
all rights and benefits available to borrowers 
who are not in default. The lender must then 
follow the collection and timely filing re-
quirements applicable to the loan. 

E. Cures for Timely Filing Violations and Cer-
tain Due Diligence Violations 

1. Default Claims. 
a. Reinstatement of Insurance Coverage. Ex-

cept as noted in section I.B.6., in order to ob-
tain reinstatement of reinsurance coverage 
on a loan in the case of a timely filing viola-
tion, a due diligence violation described in 
section I.C.2.c. or I.C.3.c., or a due diligence 
violation described in section I.C.1.c. where 
the lender holds the loan on or after March 
15, 1988, the lender must first locate the bor-
rower after the gap, or after the date of the 
last violation, as applicable. (See section 
I.E.1.d. for description of acceptable evidence 
of location.) Within 15 days thereafter, the 
lender must send to the borrower, at the ad-
dress at which the borrower was located, (i) 
a new repayment agreement, to be signed by 
the borrower, that complies with the ten- 
year repayment limitations in 34 CFR 
682.209(a)(7), along with (ii) a collection let-
ter indicating in strong terms the serious-
ness of the borrower’s delinquency and its 
potential effect on his or her credit rating if 
repayment is not commenced or resumed. If, 
within 15 days after the lender sends these 
items, the borrower fails to make a full pay-
ment or to sign and return the new repay-
ment agreement, the lender must, within 5 
days thereafter, diligently attempt to con-
tact the borrower by telephone. Within 5–10 
days after completing these efforts, the lend-
er must again diligently attempt to contact 
the borrower by telephone. Finally, within 5– 
10 days after completing these efforts, the 
lender must send a forceful collection letter 
indicating that the entire unpaid balance of 
the loan is due and payable, and that, unless 
the borrower immediately contacts the lend-
er to arrange repayment, the lender will be 
filing a default claim with the guaranty 
agency. 

b. Borrower Deemed Current Under Certain 
Circumstances. If, at any time on or before 
the 30th day after the lender completes the 
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additional collection efforts described in sec-
tion I.E.1.a., or the 270th day of delinquency, 
whichever is later, the lender receives a full 
payment or a new signed repayment agree-
ment, reinsurance coverage on the loan is re-
instated on the date the lender receives the 
full payment or new agreement. The bor-
rower must be deemed by the lender to be 
current in repaying the loan and entitled to 
all rights and benefits available to borrowers 
who are not in default. In the case of a time-
ly filing violation on a loan for which the 
borrower is deemed current under this para-
graph, the lender is ineligible to receive in-
terest benefits and special allowance accru-
ing from the date of the violation to the date 
of reinstatement of reinsurance coverage on 
the loan. 

c. Borrower Deemed in Default Under Certain 
Circumstances. If the borrower does not make 
a full payment, or sign and return the new 
repayment agreement, on or before the 30th 
day after the lender completes the additional 
collection efforts described in section 
I.E.1.a., or the 270th day of delinquency, 
whichever is later, the lender must deem the 
borrower to be in default. The lender must 
then file a default claim on the loan, accom-
panied by acceptable evidence of location 
(see section I.E.1.d.), within 30 days after the 
end of the 30-day period. Reinsurance cov-
erage, and therefore the lender’s right to re-
ceive interest benefits and special allowance, 
is not reinstated on a loan involving these 
circumstances. However, the Secretary will 
honor reinsurance claims submitted in ac-
cordance with this paragraph on the out-
standing principal balance of those loans, on 
unpaid interest as provided in section I.B.7., 
and for reimbursement of eligible supple-
mental preclaims assistance costs. In the 
case of a timely filing violation on a loan for 
which the borrower is deemed in default 
under this paragraph, the lender is ineligible 
to receive interest benefits and special al-
lowance accruing from the date of the viola-
tion. 

d. Acceptable Evidence of Location. Only the 
following documentation is acceptable as 
evidence that the lender has located the bor-
rower: 

(1) A postal receipt signed by the borrower 
not more than 15 days prior to the date on 
which the lender sent the new repayment 
agreement, indicating acceptance of cor-
respondence from the lender by the borrower 
at the address shown on the receipt; or 

(2) Documentation submitted by the lender 
showing— 

(i) The name, identification number, and 
address of the lender; 

(ii) The name and Social Security number 
of the borrower; and 

(iii) A signed certification by an employee 
or agent of the lender, that— 

(A) On a specified date, he or she spoke 
with or received written communication (at-

tached to the certification) from the bor-
rower on the loan underlying the default 
claim, or a parent, spouse, sibling, room-
mate, or neighbor of the borrower; 

(B) The address and, if available, telephone 
number of the borrower were provided to the 
lender in the telephone or written commu-
nication; and 

(C) In the case of a borrower whose address 
or telephone number was provided to the 
lender by someone other than the borrower, 
the new repayment agreement and the letter 
sent by the lender pursuant to section 
I.E.1.a., had not been returned undelivered as 
of 20 days after the date those items were 
sent, for due diligence violations described in 
section I.C.1.c. where the lender holds the 
loan on the date of this letter, and as of the 
date the lender filed a default claim on the 
cured loan, for all other violations. 

2. Death, Disability, and Bankruptcy Claims. 
The Secretary will honor a death or dis-
ability claim on an otherwise eligible loan 
notwithstanding the lender’s failure to meet 
the 60-day timely filing requirement (See 34 
CFR 682.402(g)(2)(i)). However, the Secretary 
will not reimburse the guaranty agency if, 
before the date the lender determined that 
the borrower died or was totally and perma-
nently disabled, the lender had violated the 
Federal due diligence or timely filing re-
quirements applicable to that loan, except in 
accordance with the waiver policy described 
above. Interest that accrued on the loan 
after the expiration of the 60-day filing pe-
riod remains ineligible for reimbursement by 
the Secretary, and the lender must repay all 
interest and special allowance received on 
the loan for periods after the expiration of 
the 60-day filing period. The Secretary has 
determined that, in the vast majority of 
cases, the failure of a lender to comply with 
the timely filing requirement applicable to 
bankruptcy claims (§ 682.402(g)(2)(iv)) causes 
irreparable harm to the guaranty agency’s 
ability to contest the discharge of the loan 
by the court, or to otherwise collect from 
the borrower. Therefore, the Secretary has 
decided not to excuse violations of the time-
ly filing requirement applicable to bank-
ruptcy claims, except when the lender can 
demonstrate that the bankruptcy action has 
concluded and that the loan has not been dis-
charged in bankruptcy or, if previously dis-
charged, has been the subject of a reversal of 
the discharge. In that case, the lender must 
return the borrower to the appropriate sta-
tus that existed prior to the filing of the 
bankruptcy claim unless the status has 
changed due solely to passage of time. In the 
latter case, the lender must place the bor-
rower in the status that would exist had no 
bankruptcy claim been filed. If the borrower 
is delinquent after the loan is determined 
nondischargeable, the lender should grant 
administrative forbearance to bring the bor-
rower’s account current as provided in 
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§ 682.211(f)(4) and § 682.402(f)(5)(ii) and (f)(6). 
The Secretary will not reimburse the guar-
anty agency for interest for the period begin-
ning on the filing deadline for the bank-
ruptcy claim and ending on the date the loan 
becomes eligible again for reinsurance. Rein-
surance is reinstated on the date the bank-
ruptcy action concludes and the loan is not 
discharged or on the date a previous dis-
charge is reversed. 

II. Due Date of First Payment. Section 
682.411(b)(1) refers to the ‘‘due date of the 
first missed payment not later made’’ as one 
way to determine the first day of delin-
quency on a loan. Section 682.209(a)(3) states 
that, generally, the repayment period on an 
FFEL Program loan begins some number of 
months after the month in which the bor-
rower ceases at least half-time study. Where 
the borrower enters the repayment period 
with the lender’s knowledge, the first pay-
ment due date may be set by the lender, pro-
vided it falls within a reasonable time after 
the first day of the month in which the re-
payment period begins. In this situation, the 
Secretary generally permits a lender to 
allow the borrower up to 45 days from the 
first day of repayment to make the first pay-
ment (unless the lender establishes the first 
day of repayment under § 682.209(a)(3)(ii)(E)). 

1. In cases where the lender learns that the 
borrower has entered the repayment period 
after the fact, current § 682.411 treats the 30th 
day after the lender receives this informa-
tion as the first day of delinquency. In the 
course of discussion with lenders, the Sec-
retary has learned that many lenders have 
not been using the 30th day after receipt of 
notice that the repayment period has begun 
(‘‘the notice’’) as the first payment due date. 
In recognition of this apparently widespread 
practice, the Secretary has decided that, 
both retrospectively and prospectively, a 
lender should be allowed to establish a first 
payment due date within 60 days after re-
ceipt of the notice, to capitalize interest ac-
cruing up to the first payment due date, and 
to exercise forbearance with respect to the 
period during which the borrower was in the 
repayment period but made no payment. In 
effect, this means that, if the lender sends 
the borrower a coupon book, billing notice, 
or other correspondence establishing a new 
first payment due date, on or before the 60th 
day after receipt of the notice, the lender is 
deemed to have exercised forbearance up to 
the new first payment due date. The new 
first payment due date must fall no later 
than 75 days after receipt of the notice (un-
less the lender establishes the first day of re-
payment under § 682.209(a)(3)(ii)(E)). In keep-
ing with the 5-day tolerance permitted under 
section I.C.2.a., for the ‘‘prospective period,’’ 
or section I.C.3.a., for the ‘‘post 1998 amend-
ment period,’’ a lender that sends the above- 
described material on or before the 65th day 
after receipt of the notice will be held harm-

less. However, a lender that does so on the 
66th day will have failed by more than 5 days 
to send both of the collection letters re-
quired by § 682.411(c) to be sent within the 
first 30 days of delinquency and will thus 
have committed two violations of more than 
five days of that rule. 

2. If the lender fails to send the material 
establishing a new first payment due date on 
or before the 65th day after receipt of the no-
tice, it may thereafter send material estab-
lishing a new first payment due date falling 
not more than 45 days after the materials 
are sent and will be deemed to have exer-
cised forbearance up to the new first pay-
ment due date. However, all violations and 
gaps occurring prior to the date on which the 
material is sent are subject to the waiver 
policies described in section I for violations 
falling in either the retrospective or prospec-
tive periods. This is an exception to the gen-
eral policy set forth in section I.B.5., that 
only violations occurring during the most re-
cent 180 or 270 days (as applicable) of the de-
linquency period on a loan are relevant to 
the Secretary’s examination of due dili-
gence. 

Please Note: References to the ‘‘65th day 
after receipt of the notice’’ and ‘‘66th day’’ in 
the preceding paragraphs should be amended 
to read ‘‘95th day’’ and ‘‘96th day’’ respec-
tively for lenders subject to 
§ 682.209(a)(3)(ii)(E). 

III. Questions and Answers 
The waiver policy outlined in this letter 

was developed after extensive discussion and 
consultation with participating lenders and 
guaranty agencies. In the course of these dis-
cussions, lenders and agencies raised a num-
ber of questions regarding the due diligence 
rules as applied to various circumstances. 
The Secretary’s responses to these questions 
follow. 

NOTE: The answer to questions 1 and 4 are 
applicable only to loans subject to § 682.411 of 
the FFEL and PLUS program regulations 
published on or after November 10, 1986. 

1. Q: Section 682.411 of the program regula-
tions requires the lender to make ‘‘diligent 
efforts to contact the borrower by tele-
phone’’ during each 30-day period of delin-
quency beginning after the 30th day of delin-
quency. What must a lender do to comply 
with this requirement? 

A: Generally speaking, one actual tele-
phone contact with the borrower, or two at-
tempts to make such contact on different 
days and at different times, will satisfy the 
‘‘diligent efforts’’ requirement for any of the 
30-day delinquency periods described in the 
rule. However, the ‘‘diligent efforts’’ require-
ment is intended to be a flexible one, requir-
ing the lender to act on information it re-
ceives in the course of attempting telephone 
contact regarding the borrower’s actual tele-
phone number, the best time to call to reach 
the borrower, etc. For instance, if the lender 
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is told during its second telephone contact 
attempt that the borrower can be reached at 
another number or at a different time of day, 
the lender must then attempt to reach the 
borrower by telephone at that number or 
that time of day. 

2. Q: What must a lender do when it re-
ceives conflicting information regarding the 
date a borrower ceased at least half-time 
study? 

A: A lender must promptly attempt to rec-
oncile conflicting information regarding a 
borrower’s in-school status by making in-
quiries of appropriate parties, including the 
borrower’s school. Pending reconciliation, 
the lender may rely on the most recent cred-
ible information it has. 

3. Q: If a loan is transferred from one lend-
er to another, is the transferee held respon-
sible for information regarding the bor-
rower’s status that is received by the trans-
feror but is not passed on to the transferee? 

A: No. A lender is responsible only for in-
formation received by its agents and employ-
ees. However, if the transferee has reason to 
believe that the transferor has received addi-
tional information regarding the loan, the 
transferee must make a reasonable inquiry 
of the transferor as to the nature and sub-
stance of that information. 

4. Q: What are a lender’s due diligence re-
sponsibilities where a check received on a 
loan is dishonored by the bank on which it 
was drawn? 

A: Upon receiving notice that a check has 
been dishonored, the lender must treat the 
payment as having never been made for pur-
poses of determining the number of days 
that the borrower is delinquent at that time. 
The lender must then begin (or resume) at-
tempting collection on the loan in accord-
ance with § 682.411, commencing with the 
first 30-day delinquency period described in 
§ 682.411 that begins after the 30-day delin-
quency period in which the notice of dis-
honor is received. The same result occurs 
when the lender successfully obtains a delin-
quent borrower’s correct address through 
skip-tracing, or when a delinquent borrower 
leaves deferment or forbearance status. 

[64 FR 58636, Oct. 29, 1999, as amended at 66 
FR 34765, June 29, 2001] 

PART 685—WILLIAM D. FORD 
FEDERAL DIRECT LOAN PROGRAM 

Subpart A—Purpose and Scope 

Sec. 
685.100 The William D. Ford Federal Direct 

Loan Program. 
685.101 Participation in the Direct Loan 

Program. 
685.102 Definitions. 
685.103 Applicability of subparts. 

Subpart B—Borrower Provisions 

685.200 Borrower eligibility. 
685.201 Obtaining a loan. 
685.202 Charges for which Direct Loan Pro-

gram borrowers are responsible. 
685.203 Loan limits. 
685.204 Deferment. 
685.205 Forbearance. 
685.206 Borrower responsibilities and de-

fenses. 
685.207 Obligation to repay. 
685.208 Repayment plans. 
685.209 Income contingent repayment plan. 
685.210 Choice of repayment plan. 
685.211 Miscellaneous repayment provisions. 
685.212 Discharge of a loan obligation. 
685.213 Total and permanent disability dis-

charge. 
685.214 Closed school discharge. 
685.215 Discharge for false certification of 

student eligibility or unauthorized pay-
ment. 

685.216 Unpaid refund discharge. 
685.217 Teacher loan forgiveness program. 
685.218 Discharge of student loan indebted-

ness for survivors of victims of the Sep-
tember 11, 2001, attacks. 

685.219 [Reserved] 
685.220 Consolidation. 

Subpart C—Requirements, Standards, and 
Payments for Direct Loan Program Schools 

685.300 Agreements between an eligible 
school and the Secretary for participa-
tion in the Direct Loan Program. 

685.301 Origination of a loan by a Direct 
Loan Program school. 

685.302 [Reserved] 
685.303 Processing loan proceeds. 
685.304 Counseling borrowers. 
685.305 Determining the date of a student’s 

withdrawal. 
685.306 Payment of a refund or return of 

title IV, HEA program funds to the Sec-
retary. 

685.307 Withdrawal procedure for schools 
participating in the Direct Loan Pro-
gram. 

685.308 Remedial actions. 
685.309 Administrative and fiscal control 

and fund accounting requirements for 
schools participating in the Direct Loan 
Program. 

Subpart D—School Participation and Loan 
Origination in the Direct Loan Program 

685.400 School participation requirements. 
685.401 [Reserved] 
685.402 Criteria for schools to originate 

loans. 

AUTHORITY: 20 U.S.C. 1087a et seq., unless 
otherwise noted. 
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SOURCE: 59 FR 61690, Dec. 1, 1994, unless 
otherwise noted. 

Subpart A—Purpose and Scope 

§ 685.100 The William D. Ford Federal 
Direct Loan Program. 

(a) Under the William D. Ford Fed-
eral Direct Loan (Direct Loan) Pro-
gram (formerly known as the Federal 
Direct Student Loan Program), the 
Secretary makes loans to enable a stu-
dent or parent to pay the costs of the 
student’s attendance at a postsec-
ondary school. This part governs the 
Federal Direct Stafford/Ford Loan Pro-
gram, the Federal Direct Unsubsidized 
Stafford/Ford Loan Program, the Fed-
eral Direct PLUS Program, and the 
Federal Direct Consolidation Loan Pro-
gram. The Secretary makes loans 
under the following program compo-
nents: 

(1) Federal Direct Stafford/Ford Loan 
Program (formerly known as the Fed-
eral Direct Stafford Loan Program), 
which provides loans to undergraduate, 
graduate, and professional students. 
The Secretary subsidizes the interest 
while the borrower is in an in-school, 
grace, or deferment period. 

(2) Federal Direct Unsubsidized Staf-
ford/Ford Loan Program (formerly 
known as the Federal Direct Unsub-
sidized Stafford Loan Program), which 
provides loans to undergraduate, grad-
uate and professional students. The 
borrower is responsible for the interest 
that accrues during any period. 

(3) Federal Direct PLUS Program, 
which provides loans to parents of de-
pendent students and to graduate or 
professional students. The borrower is 
responsible for the interest that ac-
crues during any period. 

(4) Federal Direct Consolidation Loan 
Program, which provides loans to bor-
rowers to consolidate certain Federal 
educational loans. 

(b) The Secretary makes a Direct 
Subsidized Loan, a Direct Unsubsidized 
Loan, or a Direct PLUS Loan only to a 
student or a parent of a student en-
rolled in a school that has been se-
lected by the Secretary to participate 
in the Direct Loan Program. 

(c) The Secretary makes a Direct 
Consolidation Loan only to— 

(1) A borrower with a loan made 
under the Direct Loan Program; or 

(2) A borrower with a loan made 
under the Federal Family Education 
Loan Program who— 

(i) Is not able to obtain a Federal 
Consolidation Loan; 

(ii) Is not able to obtain a Federal 
Consolidation Loan with income-sen-
sitive repayment terms that are satis-
factory to the borrower; or 

(iii) Has a Federal Consolidation 
Loan that has been submitted by the 
lender to the guaranty agency for de-
fault aversion, and wishes to consoli-
date the Federal Consolidation Loan 
into the Direct Loan Program for the 
purpose of obtaining an income contin-
gent repayment plan. 

(Authority: 20 U.S.C. 1087a et seq.) 

[59 FR 61690, Dec. 1, 1994, as amended at 71 
FR 45709, Aug. 9, 2006] 

§ 685.101 Participation in the Direct 
Loan Program. 

(a)(1) Colleges, universities, graduate 
and professional schools, vocational 
schools, and proprietary schools se-
lected by the Secretary may partici-
pate in the Direct Loan Program. Par-
ticipation in the Direct Loan Program 
enables an eligible student or parent to 
obtain a loan to pay for the student’s 
cost of attendance at the school. 

(2) The Secretary may permit a 
school to participate in both the Fed-
eral Family Education Loan (FFEL) 
Program, as defined in 34 CFR part 600, 
and the Direct Loan Program. A school 
permitted to participate in both the 
FFEL Program and the Direct Loan 
Program may certify loan applications 
under the FFEL Program according to 
the terms of its agreement with the 
Secretary. 

(b) An eligible undergraduate student 
who is enrolled at a school partici-
pating in the Direct Loan Program 
may borrow under the Federal Direct 
Stafford/Ford Loan and Federal Direct 
Unsubsidized Stafford/Ford Loan Pro-
grams. An eligible graduate or profes-
sional student enrolled at a school par-
ticipating in the Direct Loan Program 
may borrow under the Federal Direct 
Stafford/Ford Loan, Federal Direct Un-
subsidized Stafford/Ford Loan, and 
Federal Direct PLUS Programs. An eli-
gible parent of an eligible dependent 
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student enrolled at a school partici-
pating in the Direct Loan Program 
may borrow under the Federal Direct 
PLUS Program. 

(Authority: 20 U.S.C. 1087a et seq.) 

[59 FR 61690, Dec. 1, 1994, as amended at 71 
FR 45709, Aug. 9, 2006] 

§ 685.102 Definitions. 
(a)(1) The definitions of the following 

terms used in this part are set forth in 
subpart A of the Student Assistance 
General Provisions, 34 CFR part 668: 

Academic Competitiveness Grant (ACG) Pro-
gram 

Academic year 
Campus-based programs 
Dependent student 
Disburse 
Eligible program 
Eligible student 
Enrolled 
Expected family contribution (EFC) 
Federal Consolidation Loan Program 
Federal Direct Student Loan Program (Di-

rect Loan Program) 
Federal Pell Grant Program 
Federal Perkins Loan Program 
Federal PLUS Program 
Federal Supplemental Educational Oppor-

tunity Grant Program 
Federal Work-Study Program 
Independent student 
Leveraging Educational Assistance Partner-

ship Program 
National Science and Mathematics Access to 

Retain Talent Grant (National SMART 
Grant) Program 

One-third of an academic year 
Parent 
Payment period 
State 
Two-thirds of an academic year 
U.S. citizen or national 

(2) The following definitions are set 
forth in the regulations for Institu-
tional Eligibility under the Higher 
Education Act of 1965, as amended, 34 
CFR part 600: 

Accredited 
Clock hour 
Educational program 
Eligible institution 
Federal Family Education Loan (FFEL) Pro-

gram 
Institution of higher education 
Nationally recognized accrediting agency or 

association 
Preaccredited 
Program of study by correspondence 
Secretary 

(3) The following definitions are set 
forth in the regulations for the Federal 
Family Education Loan (FFEL) Pro-
gram, 34 CFR part 682: 

Act 
Endorser 
Federal Insured Student Loan (FISL) Pro-

gram 
Federal Stafford Loan Program 
Foreign school 
Full-time student 
Graduate or professional student 
Guaranty agency 
Holder 
Legal guardian 
Lender 
Totally and permanently disabled 
Undergraduate student 

(b) The following definitions also 
apply to this part: 

Alternative originator: An entity under 
contract with the Secretary that origi-
nates Direct Loans to students and 
parents of students who attend a Di-
rect Loan Program school that does 
not originate loans. 

Consortium: For purposes of this part, 
a consortium is a group of two or more 
schools that interacts with the Sec-
retary in the same manner as other 
schools, except that the electronic 
communication between the Secretary 
and the schools is channeled through a 
single point. Each school in a consor-
tium shall sign a Direct Loan Program 
participation agreement with the Sec-
retary and be responsible for the infor-
mation it supplies through the consor-
tium. 

Default: The failure of a borrower and 
endorser, if any, to make an install-
ment payment when due, or to meet 
other terms of the promissory note, if 
the Secretary finds it reasonable to 
conclude that the borrower and en-
dorser, if any, no longer intend to 
honor the obligation to repay, provided 
that this failure persists for 270 days. 

Estimated financial assistance. (1) The 
estimated amount of assistance for a 
period of enrollment that a student (or 
a parent on behalf of a student) will re-
ceive from Federal, State, institu-
tional, or other sources, such as schol-
arships, grants, net earnings from 
need-based employment, or loans, in-
cluding but not limited to— 

(i) Except as provided in paragraph 
(2)(iv) of this definition, veterans’ edu-
cational benefits paid under chapters 30 
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(Montgomery GI Bill—Active Duty), 31 
(Vocational Rehabilitation and Em-
ployment Program), 32 (Veterans’ Edu-
cational Assistance Program), and 35 
(Dependents’ Educational Assistance 
Program) of title 38 of the United 
States Code; 

(ii) Educational benefits paid under 
chapters 31 (National Call to Service), 
1606 (Montgomery GI Bill—Selected 
Reserve), and 1607 (Reserve Edu-
cational Assistance Program) of title 
10 of the United States Code; 

(iii) Reserve Officer Training Corps 
(ROTC) scholarships and subsistence 
allowances awarded under chapter 2 of 
title 10 and chapter 2 of title 37 of the 
United States Code; 

(iv) Benefits paid under Public Law 
96–342, section 903: Educational Assist-
ance Pilot Program; 

(v) Any educational benefits paid be-
cause of enrollment in a postsecondary 
education institution, or to cover post-
secondary education expenses; 

(vi) Fellowships or assistantships, ex-
cept non-need-based employment por-
tions of such awards; 

(vii) Insurance programs for the stu-
dent’s education; 

(viii) The estimated amount of other 
Federal student financial aid, includ-
ing but not limited to a Federal Pell 
Grant, Academic Competitiveness 
Grant, National SMART Grant, cam-
pus-based aid, and the gross amount 
(including fees) of subsidized and un-
subsidized Federal Stafford Loans or 
subsidized and unsubsidized Direct 
Stafford Loans and Federal PLUS or 
Direct PLUS Loans; and 

(ix) Except as provided in paragraph 
(2)(iv) of this definition, national serv-
ice education awards or post-service 
benefits under title I of the National 
and Community Service Act of 1990 
(AmeriCorps). 

(2) Estimated financial assistance 
does not include— 

(i) Those amounts used to replace the 
expected family contribution (EFC), in-
cluding the amounts of any unsub-
sidized Federal Stafford Loans or Di-
rect Stafford Loans, Federal PLUS or 
Direct PLUS Loans, and non-federal 
non-need-based loans, including pri-
vate, state-sponsored, and institutional 
loans. However, if the sum of the loan 
amounts received that are being used 

to replace the student’s EFC exceed the 
EFC, the excess amount must be treat-
ed as estimated financial assistance; 

(ii) Federal Perkins loan and Federal 
Work-Study funds that the student has 
declined; 

(iii) Non-need-based employment 
earnings; 

(iv) For the purpose of determining 
eligibility for a Direct Subsidized 
Loan, veterans’ educational benefits 
paid under chapter 30 of title 38 of the 
United States Code (Montgomery GI 
Bill—Active Duty) and national service 
education awards or post-service bene-
fits under title I of the National and 
Community Service Act of 1990 
(AmeriCorps); 

(v) Any portion of the estimated fi-
nancial assistance described in para-
graph (1) of this definition that is in-
cluded in the calculation of the stu-
dent’s EFC; and 

(vi) Assistance not received under 
this part if that assistance is des-
ignated to offset all or a portion of a 
specific amount of the cost of attend-
ance and that component is excluded 
from the cost of attendance as well. If 
that assistance is excluded from either 
estimated financial assistance or cost 
of attendance, it must be excluded 
from both. 

Federal Direct Consolidation Loan Pro-
gram: (1) A loan program authorized by 
title IV, part D of the Act that pro-
vides loans to borrowers who consoli-
date certain Federal educational 
loan(s), and one of the components of 
the Direct Loan Program. Loans made 
under this program are referred to as 
Direct Consolidation Loans. 

(2) The term ‘‘Direct Subsidized Con-
solidation Loan’’ refers to the portion 
of a Direct Consolidation Loan attrib-
utable to certain subsidized title IV 
education loans that were repaid by 
the consolidation loan. Interest is not 
charged to the borrower during 
deferment periods, or, for a borrower 
whose consolidation application was 
received before July 1, 2006, during in- 
school and grace periods. 

(3) The term ‘‘Direct Unsubsidized 
Consolidation Loan’’ refers to the por-
tion of a Direct Consolidation Loan at-
tributable to unsubsidized title IV edu-
cation loans, certain subsidized title IV 
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education loans, and certain other Fed-
eral education loans that were repaid 
by the consolidation loan. The bor-
rower is responsible for the interest 
that accrues during any period. 

(4) The term ‘‘Direct PLUS Consoli-
dation Loan’’ refers to the portion of a 
Direct Consolidation Loan attributable 
to Direct PLUS Loans, Direct PLUS 
Consolidation Loans, Federal PLUS 
Loans, and Parent Loans for Under-
graduate Students that were repaid by 
the consolidation loan. The borrower is 
responsible for the interest that ac-
crues during any period. 

Federal Direct PLUS Program: A loan 
program authorized by title IV, Part D 
of the Act that is one of the compo-
nents of the Federal Direct Loan Pro-
gram. The Federal Direct PLUS Pro-
gram provides loans to parents of de-
pendent students attending schools 
that participate in the Direct Loan 
Program. The Federal Direct PLUS 
Program also provides loans to grad-
uate or professional students attending 
schools that participate in the Direct 
Loan Program. The borrower is respon-
sible for the interest that accrues dur-
ing any period. Loans made under this 
program are referred to as Direct 
PLUS Loans. 

Federal Direct Stafford/Ford Loan Pro-
gram: A loan program authorized by 
title IV, part D of the Act that pro-
vides loans to undergraduate, graduate, 
and professional students attending Di-
rect Loan Program schools, and one of 
the components of the Direct Loan 
Program. The Secretary subsidizes the 
interest while the borrower is in an in- 
school, grace, or deferment period. 
Loans made under this program are re-
ferred to as Direct Subsidized Loans. 

Federal Direct Unsubsidized Stafford/ 
Ford Loan Program: A loan program au-
thorized by title IV, part D of the Act 
that provides loans to undergraduate, 
graduate, and professional students at-
tending Direct Loan Program schools, 
and one of the components of the Di-
rect Loan Program. The borrower is re-
sponsible for the interest that accrues 
during any period. Loans made under 
this program are referred to as Direct 
Unsubsidized Loans. 

Grace period: A six-month period that 
begins on the day after a Direct Loan 
Program borrower ceases to be enrolled 

as at least a half-time student at an el-
igible institution and ends on the day 
before the repayment period begins. 

Half-time student: A student who is 
not a full-time student and who is en-
rolled in an institution of higher edu-
cation and is carrying an academic 
workload that is at least one-half the 
workload of a full-time student, as de-
termined by the school. A student en-
rolled solely in an eligible program of 
study by correspondence is considered 
a half-time student. 

Interest rate: The annual interest rate 
that is charged on a loan, under title 
IV, part D of the Act. 

Loan fee: A fee, payable by the bor-
rower, that is used to help defray the 
costs of the Direct Loan Program. 

Master Promissory Note (MPN): (1) A 
promissory note under which the bor-
rower may receive loans for a single 
academic year or multiple academic 
years. 

(2) For MPNs processed by the Sec-
retary before July 1, 2003, loans may no 
longer be made under an MPN after the 
earliest of— 

(i) The date the Secretary or the 
school receives the borrower’s written 
notice that no further loans may be 
disbursed; 

(ii) One year after the date of the 
borrower’s first anticipated disburse-
ment if no disbursement is made dur-
ing that twelve-month period; or 

(iii) Ten years after the date of the 
first anticipated disbursement, except 
that a remaining portion of a loan may 
be disbursed after this date. 

(3) For MPNs processed by the Sec-
retary on or after July 1, 2003, loans 
may no longer be made under an MPN 
after the earliest of— 

(i) The date the Secretary or the 
school receives the borrower’s written 
notice that no further loans may be 
made; 

(ii) One year after the date the bor-
rower signed the MPN or the date the 
Secretary receives the MPN, if no dis-
bursements are made under that MPN; 
or 

(iii) Ten years after the date the bor-
rower signed the MPN or the date the 
Secretary receives the MPN, except 
that a remaining portion of a loan may 
be disbursed after this date. 
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Period of enrollment: The period for 
which a Direct Subsidized, Direct Un-
subsidized, or Direct PLUS Loan is in-
tended. The period of enrollment must 
coincide with one or more academic 
terms established by the school (such 
as semester, trimester, quarter, aca-
demic year, and length of the program 
of study), for which institutional 
charges are generally assessed. The pe-
riod of enrollment is also referred to in 
this part as the loan period. 

Satisfactory repayment arrangement. (1) 
For the purpose of regaining eligibility 
under section 428F(b) of the HEA, the 
making of six consecutive, voluntary, 
on-time, full monthly payments on a 
defaulted loan. A borrower may only 
obtain the benefit of this paragraph 
with respect to renewed eligibility 
once. 

(2) For the purpose of consolidating a 
defaulted loan under 34 CFR 
685.220(d)(1)(ii)(C), the making of three 
consecutive, voluntary, on-time, full 
monthly payments on a defaulted loan. 

(3) The required monthly payment 
amount may not be more than is rea-
sonable and affordable based on the 
borrower’s total financial cir-
cumstances. ‘‘On-time’’ means a pay-
ment made within 15 days of the sched-
uled due date, and voluntary payments 
are those payments made directly by 
the borrower and do not include pay-
ments obtained by Federal offset, gar-
nishment, or income or asset execu-
tion. 

School origination option 1: In general, 
under this option the school performs 
the following functions: creates a loan 
origination record, transmits the 
record to the Servicer, prepares the 
promissory note, obtains a completed 
and signed promissory note from a bor-
rower, transmits the promissory note 
to the Servicer, receives the funds elec-
tronically, disburses a loan to a bor-
rower, creates a disbursement record, 
transmits the disbursement record to 
the Servicer, and reconciles on a 
monthly basis. The Servicer initiates 
the drawdown of funds for schools par-
ticipating in school origination option 
1. The Secretary may modify the func-
tions performed by a particular school. 

School origination option 2: In general, 
under this option the school performs 
the following functions: creates a loan 

origination record, transmits the 
record to the Servicer, prepares the 
promissory note, obtains a completed 
and signed promissory note from a bor-
rower, transmits the promissory note 
to the Servicer, determines funding 
needs, initiates the drawdown of funds, 
receives the funds electronically, dis-
burses a loan to a borrower, creates a 
disbursement record, transmits the dis-
bursement record to the Servicer, and 
reconciles on a monthly basis. The Sec-
retary may modify the functions per-
formed by a particular school. 

Servicer: An entity that has con-
tracted with the Secretary to act as 
the Secretary’s agent in providing 
services relating to the origination or 
servicing of Direct Loans. 

Standard origination: In general, 
under this option the school performs 
the following functions: creates a loan 
origination record, transmits the 
record to the Servicer, receives funds 
electronically, disburses funds, creates 
a disbursement record, transmits the 
disbursement record to the Servicer, 
and reconciles on a monthly basis. The 
Servicer prepares the promissory note, 
obtains a completed and signed promis-
sory note from a borrower, and initi-
ates the drawdown of funds for schools 
participating in standard origination. 
The Secretary may modify the func-
tions performed by a particular school. 

(Authority: 20 U.S.C. 1087a et seq.) 

[59 FR 61690, Dec. 1, 1994, as amended at 60 
FR 61793, Dec. 1, 1995; 61 FR 29899, June 12, 
1996; 61 FR 60610, Nov. 29, 1996; 64 FR 58965, 
Nov. 1, 1999; 65 FR 38729, June 22, 2000; 65 FR 
65629, Nov. 1, 2000; 66 FR 34765, June 29, 2001; 
67 FR 67081, Nov. 1, 2002; 68 FR 75429, Dec. 31, 
2003; 69 FR 12276, Mar. 16, 2004; 71 FR 38003, 
July 3, 2006; 71 FR 45709, Aug. 9, 2006; 71 FR 
64399, Nov. 1, 2006] 

§ 685.103 Applicability of subparts. 

(a) Subpart A contains general provi-
sions regarding the purpose and scope 
of the Direct Loan Program. 

(b) Subpart B contains provisions re-
garding borrowers in the Direct Loan 
Program. 

(c) Subpart C contains certain re-
quirements regarding schools in the Di-
rect Loan Program. 
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(d) Subpart D contains provisions re-
garding school eligibility for participa-
tion and origination in the Direct Loan 
Program. 

(Authority: 20 U.S.C. 1087a et seq.) 

Subpart B—Borrower Provisions 

§ 685.200 Borrower eligibility. 

(a) Student Direct Subsidized or Direct 
Unsubsidized borrower . (1) A student is 
eligible to receive a Direct Subsidized 
Loan, a Direct Unsubsidized Loan, or a 
combination of these loans, if the stu-
dent meets the following requirements: 

(i) The student is enrolled, or accept-
ed for enrollment, on at least a half- 
time basis in a school that participates 
in the Direct Loan Program. 

(ii) The student meets the require-
ments for an eligible student under 34 
CFR part 668. 

(iii) In the case of an undergraduate 
student who seeks a Direct Subsidized 
Loan or a Direct Unsubsidized Loan at 
a school that participates in the Fed-
eral Pell Grant Program, the student 
has received a determination of Fed-
eral Pell Grant eligibility for the pe-
riod of enrollment for which the loan is 
sought. 

(iv) In the case of a borrower whose 
previous loan was cancelled due to 
total and permanent disability, the 
student— 

(A) In the case of a borrower whose 
prior loan under title IV of the Act was 
discharged after a final determination 
of total and permanent disability, the 
borrower— 

(1) Obtains a certification from a 
physician that the borrower is able to 
engage in substantial gainful activity; 
and 

(2) Signs a statement acknowledging 
that the Direct Loan the borrower re-
ceives cannot be discharged in the fu-
ture on the basis of any impairment 
present when the new loan is made, un-
less that impairment substantially de-
teriorates. 

(B) In the case of a borrower whose 
prior loan under title IV of the Act was 
discharged on or after July 1, 2001 and 
before July 1, 2002 after a final deter-
mination of total and permanent dis-
ability, the borrower— 

(1) Complies with the requirements of 
paragraph (a)(1)(iv)(A) of this section; 
and 

(2) If the borrower applies for another 
loan within three years from the date 
that the borrower became totally and 
permanently disabled, as certified by 
the physician, reaffirms the previously 
discharged loan before receiving the 
new loan. For the purposes of this 
paragraph, reaffirmation means the ac-
knowledgement of the loan by the bor-
rower in a legally binding manner. The 
acknowledgement may include, but is 
not limited to, the borrower signing a 
new promissory note that includes the 
same terms and conditions as the origi-
nal note signed by the borrower, mak-
ing a payment on the loan, or signing a 
repayment agreement. 

(C) In the case of a borrower whose 
prior loan under title IV of the Act was 
conditionally discharged based on an 
initial determination that the bor-
rower was totally and permanently dis-
abled— 

(1) The suspension of collection ac-
tivity on the prior loan has been lifted; 

(2) The borrower complies with the 
requirements in paragraphs 
(a)(1)(iv)(A)(1) and (2) of this section; 

(3) The borrower signs a statement 
acknowledging that the loan that has 
been conditionally discharged prior to 
a final determination of total and per-
manent disability cannot be discharged 
in the future on the basis of any im-
pairment present when the borrower 
applied for a total and permanent dis-
ability discharge or when the new loan 
is made, unless that impairment sub-
stantially deteriorates; and 

(4) The borrower signs a statement 
acknowledging that the suspension of 
collection activity on the prior loan 
will be lifted. 

(v) In the case of a student who seeks 
a loan but does not have a certificate 
of graduation from a school providing 
secondary education or the recognized 
equivalent of such a certificate, the 
student meets the requirements under 
34 CFR 668.32(e)(2), (3) or (4). 

(2)(i) A Direct Subsidized Loan bor-
rower must demonstrate financial need 
in accordance with title IV, part F of 
the Act. 
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(ii) The Secretary considers a mem-
ber of a religious order, group, commu-
nity, society, agency, or other organi-
zation who is pursuing a course of 
study at an institution of higher edu-
cation to have no financial need if that 
organization— 

(A) Has as its primary objective the 
promotion of ideals and beliefs regard-
ing a Supreme Being; 

(B) Requires its members to forego 
monetary or other support substan-
tially beyond the support it provides; 
and 

(C)(1) Directs the member to pursue 
the course of study; or 

(2) Provides subsistence support to 
its members. 

(b) Student PLUS borrower. 
(1) The student is enrolled, or accept-

ed for enrollment, on at least a half- 
time basis in a school that participates 
in the Direct Loan Program. 

(2) The student meets the require-
ments for an eligible student under 34 
CFR part 668. 

(3) The student meets the require-
ments of paragraphs (a)(1)(iv) and 
(a)(1)(v) of this section, if applicable. 

(4) The student has received a deter-
mination of his or her annual loan 
maximum eligibility under the Federal 
Direct Stafford/Ford Loan Program 
and the Federal Direct Unsubsidized 
Stafford/Ford Loan Program or under 
the Federal Subsidized and Unsub-
sidized Stafford Loan Program, as ap-
plicable; and 

(5) The student meets the require-
ments of paragraph (c)(1)(vii) of this 
section. 

(c) Parent PLUS borrower. (1) A parent 
is eligible to receive a Direct PLUS 
Loan if the parent meets the following 
requirements: 

(i) The parent is borrowing to pay for 
the educational costs of a dependent 
undergraduate student who meets the 
requirements for an eligible student 
under 34 CFR part 668. 

(ii) The parent provides his or her 
and the student’s social security num-
ber. 

(iii) The parent meets the require-
ments pertaining to citizenship and 
residency that apply to the student 
under 34 CFR 668.33. 

(iv) The parent meets the require-
ments concerning defaults and over-

payments that apply to the student in 
34 CFR 668.32(g). 

(v) The parent complies with the re-
quirements for submission of a State-
ment of Educational Purpose that 
apply to the student under 34 CFR part 
668, except for the completion of a 
Statement of Selective Service Reg-
istration Status. 

(vi) The parent meets the require-
ments that apply to a student under 
paragraph (a)(1)(iv) of this section. 

(vii)(A) The parent— 
(1) Does not have an adverse credit 

history; 
(2) Has an adverse credit history but 

has obtained an endorser who does not 
have an adverse credit history; or 

(3) Has an adverse credit history but 
documents to the satisfaction of the 
Secretary that extenuating cir-
cumstances exist. 

(B) For purposes of paragraph 
(c)(1)(vii)(A) of this section, an adverse 
credit history means that as of the 
date of the credit report, the appli-
cant— 

(1) Is 90 or more days delinquent on 
any debt; or 

(2) Has been the subject of a default 
determination, bankruptcy discharge, 
foreclosure, repossession, tax lien, 
wage garnishment, or write-off of a 
debt under title IV of the Act during 
the five years preceding the date of the 
credit report. 

(C) For the purposes of (c)(1)(vii)(A) 
of this section, the Secretary does not 
consider the absence of a credit history 
as an adverse credit history and does 
not deny a Direct PLUS loan on that 
basis. 

(2) For purposes of paragraph (c)(1) of 
this section, a ‘‘parent’’ includes the 
individuals described in the definition 
of ‘‘parent’’ in 34 CFR 668.2 and the 
spouse of a parent who remarried, if 
that spouse’s income and assets would 
have been taken into account when cal-
culating a dependent student’s ex-
pected family contribution. 

(3) Has completed repayment of any 
title IV, HEA program assistance ob-
tained by fraud, if the parent has been 
convicted of, or has pled nolo 
contendere or guilty to, a crime involv-
ing fraud in obtaining title IV, HEA 
program assistance. 
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(d) Defaulted FFEL Program and Direct 
Loan borrowers. Except as noted in 
§ 685.220(d)(1)(ii)(D), in the case of a stu-
dent or parent borrower who is cur-
rently in default on an FFEL Program 
or a Direct Loan Program Loan, the 
borrower shall make satisfactory re-
payment arrangements, as described in 
paragraph (2) of the definition of that 
term under § 685.102(b), on the defaulted 
loan. 

(e) Use of loan proceeds to replace ex-
pected family contribution. The amount 
of a Direct Unsubsidized Loan, a Direct 
PLUS loan, or a non-federal non-need 
based loan, including a private, state- 
sponsored, or institution loan, obtained 
for a loan period may be used to re-
place the expected family contribution 
for that loan period. 

(Authority: 20 U.S.C. 1087a et seq.) 

[59 FR 61690, Dec. 1, 1994, as amended at 60 
FR 61816, Dec. 1, 1995; 61 FR 29900, June 12, 
1996; 65 FR 65629, 65693, Nov. 1, 2000; 66 FR 
34765, June 29, 2001; 66 FR 44007, Aug. 21, 2001; 
68 FR 75430, Dec. 31, 2003; 71 FR 45710, Aug. 9, 
2006; 71 FR 64399, Nov. 1, 2006] 

§ 685.201 Obtaining a loan. 
(a) Application for a Direct Subsidized 

Loan or a Direct Unsubsidized Loan. (1) 
To obtain a Direct Subsidized Loan or 
a Direct Unsubsidized Loan, a student 
must complete a Free Application for 
Federal Student Aid and submit it in 
accordance with instructions in the ap-
plication. 

(2) If the student is eligible for a Di-
rect Subsidized Loan or a Direct Un-
subsidized Loan, the Secretary or the 
school in which the student is enrolled 
must perform specific functions. Unless 
a school’s agreement with the Sec-
retary specifies otherwise, the school 
must perform the following functions: 

(i) A school participating under 
school origination option 2 must create 
a loan origination record, ensure that 
the loan is supported by a completed 
Master Promissory Note (MPN), draw 
down funds, and disburse the funds to 
the student. 

(ii) A school participating under 
school origination option 1 must create 
a loan origination record, ensure that 
the loan is supported by a completed 
MPN, and transmit the record and 
MPN (if required) to the Servicer. The 
Servicer initiates the drawdown of 

funds. The school must disburse the 
funds to the student. 

(iii) If the student is attending a 
school participating under standard 
origination, the school must create a 
loan origination record and transmit 
the record to the alternative origi-
nator, which either confirms that a 
completed MPN supports the loan or 
prepares an MPN and sends it to the 
student. The Servicer receives the 
completed MPN from the student (if re-
quired) and initiates the drawdown of 
funds. The school must disburse the 
funds to the student. 

(b) Application for a Direct PLUS Loan. 
(1) For a parent to obtain a Direct 
PLUS Loan, the parent must complete 
the Direct PLUS MPN and submit it to 
the school at which the student is en-
rolled. 

(2) For a graduate or professional 
student to apply for a Direct PLUS 
Loan, the student must complete a 
Free Application for Federal Student 
Aid and submit it in accordance with 
instructions in the application. The 
graduate or professional student must 
also complete the PLUS MPN and sub-
mit it to the school. 

(3) For either a parent or student 
PLUS borrower, as applicable, the 
school must complete its portion of the 
PLUS MPN and submit it to the 
Servicer, which makes a determination 
as to whether the parent or graduate or 
professional student has an adverse 
credit history. Unless a school’s agree-
ment with the Secretary specifies oth-
erwise, the school must perform the 
following functions: A school partici-
pating under school origination option 
2 must draw down funds and disburse 
the funds. For a school participating 
under school origination option 1 or 
standard origination, the Servicer ini-
tiates the drawdown of funds, and the 
school disburses the funds. 

(c) Application for a Direct Consolida-
tion Loan. (1) To obtain a Direct Con-
solidation Loan, the applicant must 
complete the application and promis-
sory note and submit it to the 
Servicer. The application and promis-
sory note sets forth the terms and con-
ditions of the Direct Consolidation 
Loan and informs the applicant how to 
contact the Servicer. The Servicer an-
swers questions regarding the process 
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of applying for a Direct Consolidation 
Loan and provides information about 
the terms and conditions of both Direct 
Consolidation Loans and the types of 
loans that may be consolidated. 

(2) Once the applicant has submitted 
the completed application and promis-
sory note to the Servicer, the Sec-
retary makes the Direct Consolidation 
Loan under the procedures specified in 
§ 685.220. 

(Authority: 20 U.S.C. 1087a et seq., 1091a) 

[64 FR 58965, Nov. 1, 1999, as amended at 65 
FR 65629, Nov. 1, 2000; 71 FR 45711, Aug. 9, 
2006] 

§ 685.202 Charges for which Direct 
Loan Program borrowers are re-
sponsible. 

(a) Interest—(1) Interest rate for Direct 
Subsidized Loans and Direct Unsubsidized 
Loans. (i) Loans first disbursed before 
July 1, 1995. During all periods, the in-
terest rate during any twelve-month 
period beginning on July 1 and ending 
on June 30 is determined on the June 1 
immediately preceding that period. 
The interest rate is equal to the bond 
equivalent rate of 91-day Treasury bills 
auctioned at the final auction held 
prior to that June 1 plus 3.1 percentage 
points, but does not exceed 8.25 per-
cent. 

(ii) Loans first disbursed on or after 
July 1, 1995 and before July 1, 1998. (A) 
During the in-school, grace, and 
deferment periods. The interest rate dur-
ing any twelve-month period beginning 
on July 1 and ending on June 30 is de-
termined on the June 1 immediately 
preceding that period. The interest 
rate is equal to the bond equivalent 
rate of 91-day Treasury bills auctioned 
at the final auction held prior to that 
June 1 plus 2.5 percentage points, but 
does not exceed 8.25 percent. 

(B) During all other periods. The inter-
est rate during any twelve-month pe-
riod beginning on July 1 and ending on 
June 30 is determined on the June 1 im-
mediately preceding that period. The 
interest rate is equal to the bond 
equivalent rate of 91-day Treasury bills 
auctioned at the final auction held 
prior to that June 1 plus 3.1 percentage 
points, but does not exceed 8.25 per-
cent. 

(iii) Loans first disbursed on or after 
July 1, 1998 and before July 1, 2006. (A) 

During the in-school, grace, and 
deferment periods. The interest rate dur-
ing any twelve-month period beginning 
on July 1 and ending on June 30 is de-
termined on the June 1 immediately 
preceding that period. The interest 
rate is equal to the bond equivalent 
rate of 91-day Treasury bills auctioned 
at the final auction held prior to that 
June 1 plus 1.7 percentage points, but 
does not exceed 8.25 percent. 

(B) During all other periods. The inter-
est rate during any twelve-month pe-
riod beginning on July 1 and ending on 
June 30 is determined on the June 1 im-
mediately preceding that period. The 
interest rate is equal to the bond 
equivalent rate of 91-day Treasury bills 
auctioned at the final auction held 
prior to that June 1 plus 2.3 percentage 
points, but does not exceed 8.25 per-
cent. 

(iv) Loans first disbursed on or after 
July 1, 2006. The interest rate is 6.8 per-
cent. 

(2) Interest rate for Direct PLUS Loans. 
(i) Loans first disbursed before July 1, 
1998. (A) Interest rates for periods ending 
before July 1, 2001. During all periods, 
the interest rate during any twelve- 
month period beginning on July 1 and 
ending on June 30 is determined on the 
June 1 preceding that period. The in-
terest rate is equal to the bond equiva-
lent rate of 52-week Treasury bills auc-
tioned at the final auction held prior to 
that June 1 plus 3.1 percentage points, 
but does not exceed 9 percent. 

(B) Interest rates for periods beginning 
on or after July 1, 2001. During all peri-
ods, the interest rate during any 
twelve-month period beginning on July 
1 and ending on June 30 is determined 
on the June 26 preceding that period. 
The interest rate is equal to the week-
ly average 1-year constant maturity 
Treasury yield, as published by the 
Board of Governors of the Federal Re-
serve System, for the last calendar 
week ending on or before that June 26 
plus 3.1 percentage points, but does not 
exceed 9 percent. 

(ii) Loans first disbursed on or after 
July 1, 1998 and before July 1, 2006. Dur-
ing all periods, the interest rate during 
any twelve-month period beginning on 
July 1 and ending on June 30 is deter-
mined on the June 1 preceding that pe-
riod. The interest rate is equal to the 
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bond equivalent rate of 91-day Treas-
ury bills auctioned at the final auction 
held prior to that June 1 plus 3.1 per-
centage points, but does not exceed 9 
percent. 

(iii) Loans first disbursed on or after 
July 1, 2006. The interest rate is 7.9 per-
cent. 

(3) Interest rate of Direct Consolidation 
Loans—(i) Interest rate for Direct Sub-
sidized Consolidation Loans and Direct 
Unsubsidized Consolidation Loans. (A) 
Loans first disbursed before July 1, 1995. 
The interest rate is the rate estab-
lished for Direct Subsidized Loans and 
Direct Unsubsidized Loans in para-
graph (a)(1)(i) of this section. 

(B) Loans first disbursed on or after 
July 1, 1995 and before July 1, 1998. The 
interest rate is the rate established for 
Direct Subsidized Loans and Direct Un-
subsidized Loans in paragraph (a)(1)(ii) 
of this section. 

(C) Loans for which the first disburse-
ment is made on or after July 1, 1998 and 
prior to October 1, 1998, and loans for 
which the disbursement is made on or 
after October 1, 1998 for which the con-
solidation application was received by the 
Secretary before October 1, 1998. The in-
terest rate is the rate established for 
Direct Subsidized Loans and Direct Un-
subsidized Loans in paragraph (a)(1)(iii) 
of this section. 

(D) Loans for which the consolidation 
application is received by the Secretary on 
or after October 1, 1998 and before Feb-
ruary 1, 1999. During all periods, the in-
terest rate during any twelve-month 
period beginning on July 1 and ending 
on June 30 is determined on the June 1 
immediately preceding that period. 
The interest rate is equal to the bond 
equivalent rate of 91-day Treasury bills 
auctioned at the final auction held 
prior to that June 1 plus 2.3 percentage 
points, but does not exceed 8.25 per-
cent. 

(E) Loans for which the consolidation 
application is received by the Secretary on 
or after February 1, 1999. During all peri-
ods, the interest rate is based on the 
weighted average of the interest rates 
on the loans being consolidated, round-
ed to the nearest higher one-eighth of 
one percent, but does not exceed 8.25 
percent. 

(ii) Interest rate for Direct PLUS Con-
solidation Loans. (A) Loans first dis-

bursed before July 1, 1998. The interest 
rate is the rate established for Direct 
PLUS Loans in paragraph (a)(2)(i) of 
this section. 

(B) Loans for which the first disburse-
ment is made on or after July 1, 1998 and 
prior to October 1, 1998, and loans for 
which the disbursement is made on or 
after October 1, 1998 for which the con-
solidation application was received by the 
Secretary before October 1, 1998. The in-
terest rate is the rate established for 
Direct PLUS Loans in paragraph 
(a)(2)(ii) of this section. 

(C) Loans for which the consolidation 
application is received by the Secretary on 
or after October 1, 1998 and before Feb-
ruary 1, 1999. During all periods, the in-
terest rate during any twelve-month 
period beginning on July 1 and ending 
on June 30 is determined on the June 1 
immediately preceding that period. 
The interest rate is equal to the bond 
equivalent rate of 91-day Treasury bills 
auctioned at the final auction held 
prior to that June 1 plus 2.3 percentage 
points, but does not exceed 8.25 per-
cent. 

(D) Loans for which the consolidation 
application is received by the Secretary on 
or after February 1, 1999. During all peri-
ods, the interest rate is based on the 
weighted average of the interest rates 
on the loans being consolidated, round-
ed to the nearest higher one-eighth of 
one percent, but does not exceed 8.25 
percent. 

(b) Capitalization. (1) The Secretary 
may add unpaid accrued interest to the 
borrower’s unpaid principal balance. 
This increase in the principal balance 
of a loan is called ‘‘capitalization.’’ 

(2) For a Direct Unsubsidized Loan or 
a Direct Unsubsidized Consolidation 
Loan that qualifies for a grace period 
under the regulations that were in ef-
fect for consolidation applications re-
ceived before July 1, 2006, the Sec-
retary capitalizes the unpaid interest 
that accrues on the loan when the bor-
rower enters repayment. 

(3) Notwithstanding § 685.208(l)(5) and 
§ 685.209(d)(3), for a Direct Loan not eli-
gible for interest subsidies during peri-
ods of deferment, and for all Direct 
Loans during periods of forbearance, 
the Secretary capitalizes the unpaid in-
terest that has accrued on the loan 
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upon the expiration of the deferment or 
forbearance. 

(4) Except as provided in paragraph 
(b)(3) of this section and in 
§ 685.208(l)(5), and § 685.209(d)(3), the Sec-
retary annually capitalizes unpaid in-
terest when the borrower is paying 
under the alternative or income con-
tingent repayment plans and the bor-
rower’s scheduled payments do not 
cover the interest that has accrued on 
the loan. 

(5) The Secretary may capitalize un-
paid interest when the borrower de-
faults on the loan. 

(c) Loan fee for Direct Subsidized, Di-
rect Unsubsidized, and Direct PLUS 
Loans. The Secretary— 

(1)(i) For a Direct Subsidized or Di-
rect Unsubsidized loan first disbursed 
prior to February 8, 2006, charges a bor-
rower a loan fee not to exceed 4 percent 
of the principal amount of the loan; 

(ii) For a Direct Subsidized or Direct 
Unsubsidized loan first disbursed on or 
after February 8, 2006, but before July 
1, 2007, charges a borrower a loan fee 
not to exceed 3 percent of the principal 
amount of the loan; 

(iii) For a Direct Subsidized or Direct 
Unsubsidized loan first disbursed on or 
after July 1, 2007, but before July 1, 
2008, charges a borrower a loan fee not 
to exceed 2.5 percent of the principal 
amount of the loan; 

(iv) For a Direct Subsidized or Direct 
Unsubsidized loan first disbursed on or 
after July 1, 2008, but before July 1, 
2009, charges the borrower a loan fee 
not to exceed 2 percent of the principal 
amount of the loan; 

(v) For a Direct Subsidized or Direct 
Unsubsidized loan first disbursed on or 
after July 1, 2009, but before July 1, 
2010, charges the borrower a loan fee 
not to exceed 1.5 percent of the prin-
cipal amount of the loan; 

(vi) For a Direct Subsidized or Direct 
Unsubsidized loan first disbursed on or 
after July 1, 2010, charges the borrower 
a loan fee not to exceed 1 percent of the 
principal amount of the loan; and 

(vii) Charges a borrower a loan fee of 
four percent of the principal amount of 
the loan on a Direct PLUS loan. 

(2) Deducts the loan fee from the pro-
ceeds of the loan; 

(3) In the case of a loan disbursed in 
multiple installments, deducts a pro 

rated portion of the fee from each dis-
bursement; and 

(4) Applies to a borrower’s loan bal-
ance the portion of the loan fee pre-
viously deducted from the loan that is 
attributable to any portion of the loan 
that is— 

(i) Repaid or returned within 120 days 
of disbursement, unless— 

(A) The borrower has no Direct Loans 
in repayment status and has requested, 
in writing, that the repaid or returned 
funds be used for a different purpose; or 

(B) The borrower has a Direct Loan 
in repayment status, in which case the 
payment is applied in accordance with 
§ 685.211(a) unless the borrower has re-
quested, in writing, that the repaid or 
returned funds be applied as a cancella-
tion of all or part of the loan; or 

(ii) Returned by a school in order to 
comply with the Act or with applicable 
regulations. 

(d) Late charge. (1) The Secretary 
may require the borrower to pay a late 
charge of up to six cents for each dollar 
of each installment or portion thereof 
that is late under the circumstances 
described in paragraph (d)(2) of this 
section. 

(2) The late charge may be assessed if 
the borrower fails to pay all or a por-
tion of a required installment payment 
within 30 days after it is due. 

(e)(1) Collection charges before default. 
Notwithstanding any provision of 
State law, the Secretary may require 
that the borrower or any endorser pay 
costs incurred by the Secretary or the 
Secretary’s agents in collecting in-
stallments not paid when due. These 
charges do not include routine collec-
tion costs associated with preparing 
letters or notices or with making per-
sonal contacts with the borrower (e.g., 
local and long-distance telephone 
calls). 

(2) Collection charges after default. If a 
borrower defaults on a Direct Loan, the 
Secretary assesses collection costs on 
the basis of 34 CFR 30.60. 

(Authority: 20 U.S.C. 1087a et seq., 1091a) 

[59 FR 61690, Dec. 1, 1994, as amended at 61 
FR 29900, June 12, 1996; 62 FR 63434, Nov. 28, 
1997; 64 FR 46254, Aug. 24, 1999; 66 FR 34765, 
June 29, 2001; 71 FR 45711, Aug. 9, 2006] 
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§ 685.203 Loan limits. 

(a) Direct Subsidized Loans. (1) In the 
case of an undergraduate student who 
has not successfully completed the 
first year of a program of under-
graduate education, the total amount 
the student may borrow for any aca-
demic year of study under the Federal 
Direct Stafford/Ford Loan Program in 
combination with the Federal Stafford 

Loan Program may not exceed the fol-
lowing: 

(i) $2,625, or, for a loan disbursed on 
or after July 1, 2007, $3,500, for a pro-
gram of study of at least a full aca-
demic year in length. 

(ii) For a one-year program of study 
with less than a full academic year re-
maining, the amount that is the same 
ratio to $2,625, or, for a loan disbursed 
on or after July 1, 2007, $3,500, as the— 

Number of semester,  trimester,  quarter,  or clock hours enrolled

Number of  semester,  trimester,  quarter,  or clock hours in academic year.

(iii) For a program of study that is 
less than a full academic year in 
length, the amount that is the same 

ratio to $2,625, or, for a loan disbursed 
on or after July 1, 2007, $3,500 as the 
lesser of the— 

Number of semester,  trimester,  quarter,  or clock hours enrolled

Number of  semester,  trimester,  quarter,  or clock hours in academic year.

or 

Number of weeks enrolled

Number of weeks in academic year.
 

(2) In the case of an undergraduate 
student who has successfully com-
pleted the first year of an under-
graduate program but has not success-
fully completed the second year of an 
undergraduate program, the total 
amount the student may borrow for 
any academic year of study under the 
Federal Direct Stafford/Ford Loan Pro-
gram in combination with the Federal 

Stafford Loan Program may not exceed 
the following: 

(i) $3,500, or, for a loan disbursed on 
or after July 1, 2007, $4,500, for a pro-
gram of study of at least a full aca-
demic year in length. 

(ii) For a program of study with less 
than a full academic year remaining, 
an amount that is the same ratio to 
$3,500, or, for a loan disbursed on or 
after July 1, 2007, $4,500, as the— 

Number of semester,  trimester,  quarter,  or clock hours enrolled

Number of  semester,  trimester,  quarter,  or clock hours in academic year.

(3) In the case of an undergraduate 
student who has successfully com-
pleted the first and second years of a 
program of study of undergraduate 
education but has not successfully 
completed the remainder of the pro-

gram, the total amount the student 
may borrow for any academic year of 
study under the Federal Direct Staf-
ford/Ford Loan Program in combina-
tion with the Federal Stafford Loan 
Program may not exceed the following: 

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00858 Fmt 8010 Sfmt 8010 Y:\SGML\211134.XXX 211134 E
R

01
N

O
99

.0
00

<
/G

P
H

>
E

R
01

N
O

99
.0

01
<

/G
P

H
>

E
R

01
N

O
99

.0
02

<
/G

P
H

>



849 

Off. of Postsecondary Educ., Education § 685.203 

(i) $5,500 for a program of study of at 
least an academic year in length. 

(ii) For a program of study with less 
than a full academic year remaining, 

an amount that is the same ratio to 
$5,500 as the— 

Number of semester,  trimester,  quarter,  or clock hours enrolled

Number of  semester,  trimester,  quarter,  or clock hours in academic year.

(4) In the case of a student who has 
an associate or baccalaureate degree 
which is required for admission into a 
program and who is not a graduate or 
professional student, the total amount 
the student may borrow for any aca-
demic year of study may not exceed 
the amounts in paragraph (a)(3) of this 
section. 

(5) In the case of a graduate or pro-
fessional student, the total amount the 
student may borrow for any academic 
year of study under the Federal Direct 
Stafford/Ford Loan Program in com-
bination with the Federal Stafford 
Loan Program may not exceed $8,500. 

(6) In the case of a student enrolled 
for no longer than one consecutive 12- 
month period in a course of study nec-
essary for enrollment in a program 
leading to a degree or a certificate, the 
total amount the student may borrow 
for any academic year of study under 
the Federal Direct Stafford/Ford Loan 
Program in combination with the Fed-
eral Stafford Loan Program may not 
exceed the following: 

(i) $2,625 for coursework necessary for 
enrollment in an undergraduate degree 
or certificate program. 

(ii) $5,500 for coursework necessary 
for enrollment in a graduate or profes-
sional degree or certification program 
for a student who has obtained a bacca-
laureate degree. 

(7) In the case of a student who has 
obtained a baccalaureate degree and is 
enrolled or accepted for enrollment in 
coursework necessary for a profes-
sional credential or certification from 
a State that is required for employ-
ment as a teacher in an elementary or 
secondary school in that State, the 
total amount the student may borrow 
for any academic year of study under 
the Federal Direct Stafford/Ford Loan 
Program in combination with the Fed-

eral Stafford Loan Program may not 
exceed $5,500. 

(8) Except as provided in paragraph 
(a)(4) of this section, an undergraduate 
student who is enrolled in a program 
that is one academic year or less in 
length may not borrow an amount for 
any academic year of study that ex-
ceeds the amounts in paragraph (a)(1) 
of this section. 

(9) Except as provided in paragraph 
(a)(4) of this section— 

(i) An undergraduate student who is 
enrolled in a program that is more 
than one academic year in length and 
who has not successfully completed the 
first year of that program may not bor-
row an amount for any academic year 
of study that exceeds the amounts in 
paragraph (a)(1) of this section. 

(ii) An undergraduate student who is 
enrolled in a program that is more 
than one academic year in length and 
who has successfully completed the 
first year of that program, but has not 
successfully completed the second year 
of the program, may not borrow an 
amount for any academic year of study 
that exceeds the amounts in paragraph 
(a)(2) of this section. 

(b) Direct Unsubsidized Loans. The 
total amount a student may borrow 
under any period of study for the Fed-
eral Direct Unsubsidized Loan Program 
and the Federal Unsubsidized Stafford 
Loan Program is the same as the 
amount determined under paragraph 
(a) of this section, less any amount re-
ceived under the Federal Direct Staf-
ford/Ford Loan Program or the Federal 
Stafford Loan Program. 

(c) Additional eligibility for Direct Un-
subsidized Loans. (1)(i) An independent 
undergraduate student, graduate or 
professional student, and certain de-
pendent undergraduate students may 
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borrow amounts under the Federal Di-
rect Unsubsidized Loan Program in ad-
dition to any amount borrowed under 
paragraph (b) of this section. 

(ii) In order for a dependent under-
graduate student to receive this addi-
tional loan amount, the financial aid 
administrator must determine that the 
student’s parent likely will be pre-
cluded by exceptional circumstances 
from borrowing under the Federal Di-
rect PLUS Program or the Federal 
PLUS Program and the student’s fam-
ily is otherwise unable to provide the 
student’s expected family contribution. 
The financial aid administrator shall 
base the determination on a review of 
the family financial information pro-
vided by the student and consideration 
of the student’s debt burden and shall 
document the determination in the 
school’s file. 

(iii) ‘‘Exceptional circumstances’’ 
under paragraph (c)(1)(ii) of this sec-
tion include but are not limited to cir-
cumstances in which the student’s par-

ent receives only public assistance or 
disability benefits, the parent is incar-
cerated, the parent has an adverse 
credit history, or the parent’s where-
abouts are unknown. A parent’s refusal 
to borrow a Federal PLUS Loan or Di-
rect PLUS Loan does not constitute 
‘‘exceptional circumstances.’’ 

(2) The additional amount that a stu-
dent described in paragraph (c)(1)(i) of 
this section may borrow under the Fed-
eral Direct Unsubsidized Stafford/Ford 
Loan Program and the Federal Unsub-
sidized Stafford Loan Program for any 
academic year of study may not exceed 
the following: 

(i) In the case of a student who has 
not successfully completed the first 
year of a program of undergraduate 
education— 

(A) $4,000 for a program of study of at 
least a full academic year in length. 

(B) For a program of study with less 
than a full academic year remaining, 
an amount that is the same ratio to 
$4,000 as the— 

Number of semester,  trimester,  quarter,  or clock hours enrolled

Number of  semester,  trimester,  quarter,  or clock hours in academic year.

(C) For a one-year program of study 
with less than a full academic year re-

maining, the amount that is the same 
ratio to $4,000 as the— 

Number of semester,  trimester,  quarter,  or clock hours enrolled

Number of  semester,  trimester,  quarter,  or clock hours in academic year.

(D) For a program of study that is 
less than a full academic year in 

length, an amount that is the same 
ratio to $4,000 as the lesser of the— 
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(ii) In the case of a student who has 
completed the first year of a program 
of undergraduate education but has not 
successfully completed the second year 
of a program of undergraduate edu-
cation— 

(A) $4,000 for a program of study of at 
least a full academic year in length. 

(B) For a program of study with less 
than a full academic year remaining, 
an amount that is the same ratio to 
$4,000 as the— 

Number of semester,  trimester,  quarter,  or clock hours enrolled

Number of  semester,  trimester,  quarter,  or clock hours in academic year.

(iii) In the case of a student who has 
successfully completed the second year 
of a program of undergraduate edu-
cation but has not completed the re-
mainder of the program of study— 

(A) $5,000 for a program of study of at 
least a full academic year in length. 

(B) For a program of study with less 
than a full academic year remaining, 
an amount that is the same ratio to 
$5,000 as the— 

Number of semester,  trimester,  quarter,  or clock hours enrolled

Number of  semester,  trimester,  quarter,  or clock hours in academic year.

(iv) In the case of a student who has 
an associate or baccalaureate degree 
which is required for admission into a 
program and who is not a graduate or 
professional student, the total amount 
the student may borrow for any aca-
demic year of study may not exceed 
the amounts in paragraph (c)(2)(iii) of 
this section. 

(v) In the case of a graduate or pro-
fessional student, $10,000, or, for a loan 
disbursed on or after July 1, 2007, 
$12,000. 

(vi) In the case of a student enrolled 
for no longer than one consecutive 12- 
month period in a course of study nec-
essary for enrollment in a program 
leading to a degree or a certificate— 

(A) $4,000 for coursework necessary 
for enrollment in an undergraduate de-
gree or certificate program. 

(B) $5,000, or, for a loan disbursed on 
or after July 1, 2007, $7,000, for 
coursework necessary for enrollment in 
a graduate or professional degree or 
certification program for a student 
who has obtained a baccalaureate de-
gree. 

(vii) In the case of a student who has 
obtained a baccalaureate degree and is 
enrolled or accepted for enrollment in 
coursework necessary for a profes-

sional credential or certification from 
a State that is required for employ-
ment as a teacher in an elementary or 
secondary school in that State, $5,000, 
or, for a loan disbursed on or after July 
1, 2007, $7,000. 

(viii) Except as provided in paragraph 
(c)(2)(iv) of this section, an under-
graduate student who is enrolled in a 
program that is one academic year or 
less in length may not borrow an 
amount for any academic year of study 
that exceeds the amounts in paragraph 
(c)(2)(i) of this section. 

(ix) Except as provided in paragraph 
(c)(2)(iv) of this section— 

(A) An undergraduate student who is 
enrolled in a program that is more 
than one academic year in length and 
who has not successfully completed the 
first year of that program may not bor-
row an amount for any academic year 
of study that exceeds the amounts in 
paragraph (c)(2)(i) of this section. 

(B) An undergraduate student who is 
enrolled in a program that is more 
than one academic year in length and 
who has successfully completed the 
first year of that program, but has not 
successfully completed the second year 
of the program, may not borrow an 
amount for any academic year of study 
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that exceeds the amounts in paragraph 
(c)(2)(ii) of this section. 

(d) Federal Direct Stafford/Ford Loan 
Program and Federal Stafford Loan Pro-
gram aggregate limits. The aggregate un-
paid principal amount of all Direct 
Subsidized Loans and Federal Stafford 
Loans made to a student but excluding 
the amount of capitalized interest may 
not exceed the following: 

(1) $23,000 in the case of any student 
who has not successfully completed a 
program of study at the undergraduate 
level. 

(2) $65,500 in the case of a graduate or 
professional student, including loans 
for undergraduate study. 

(e) Aggregate limits for unsubsidized 
loans. The total amount of Direct Un-
subsidized Loans, Federal Unsubsidized 
Stafford Loans, and Federal SLS Loans 
but excluding the amount of capital-
ized interest may not exceed the fol-
lowing: 

(1) For a dependent undergraduate 
student, $23,000 minus any Direct Sub-
sidized Loan and Federal Stafford Loan 
amounts, unless the student qualifies 
under paragraph (c) of this section for 
additional eligibility or qualified for 
that additional eligibility under the 
Federal SLS Program. 

(2) For an independent undergraduate 
or a dependent undergraduate who 
qualifies for additional eligibility 
under paragraph (c) of this section or 
qualified for this additional eligibility 
under the Federal SLS Program, $46,000 
minus any Direct Subsidized Loan and 
Federal Stafford Loan amounts. 

(3) For a graduate or professional 
student, $138,500 including any loans 
for undergraduate study, minus any Di-
rect Subsidized Loan, Federal Stafford 
Loan, and Federal SLS Program loan 
amounts. 

(f) Direct PLUS Loans annual limit. 
The total amount of all Direct PLUS 
Loans that a parent or parents may 
borrow on behalf of each dependent 
student, or that a graduate or profes-
sional student may borrow, for any 
academic year of study may not exceed 
the cost of attendance minus other es-
timated financial assistance for the 
student. 

(g) Direct PLUS Loans aggregate limit. 
The total amount of all Direct PLUS 
Loans that a parent or parents may 

borrow on behalf of each dependent 
student, or that a graduate or profes-
sional student may borrow, for enroll-
ment in an eligible program of study 
may not exceed the student’s cost of 
attendance minus other estimated fi-
nancial assistance for that student for 
the entire period of enrollment. 

(h) Loan limit period. The annual loan 
limits apply to an academic year, as 
defined in 34 CFR 668.3. 

(i) Treatment of Direct Consolidation 
Loans and Federal Consolidation Loans. 
The percentage of the outstanding bal-
ance on Direct Consolidation Loans or 
Federal Consolidation Loans counted 
against a borrower’s aggregate loan 
limits is calculated as follows: 

(1) For Direct Subsidized Loans, the 
percentage equals the percentage of the 
original amount of the Direct Consoli-
dation Loan or Federal Consolidation 
Loan attributable to the Direct Sub-
sidized and Federal Stafford Loans. 

(2) For Direct Unsubsidized Loans, 
the percentage equals the percentage of 
the original amount of the Direct Con-
solidation Loan or Federal Consolida-
tion Loan attributable to the Direct 
Unsubsidized, Federal SLS, and Fed-
eral Unsubsidized Stafford Loans. 

(j) Maximum loan amounts. In no case 
may a Direct Subsidized, Direct Unsub-
sidized, or Direct PLUS Loan amount 
exceed the student’s estimated cost of 
attendance for the period of enrollment 
for which the loan is intended, less— 

(1) The student’s estimated financial 
assistance for that period; and 

(2) In the case of a Direct Subsidized 
Loan, the borrower’s expected family 
contribution for that period. 

(Authority: 20 U.S.C. 1087a et seq.) 

[59 FR 61690, Dec. 1, 1994, as amended at 64 
FR 58966, Nov. 1, 1999; 67 FR 67081, Nov. 1, 
2002; 68 FR 75430, Dec. 31, 2003; 71 FR 45711, 
Aug. 9, 2006; 71 FR 64399, Nov. 1, 2006] 

§ 685.204 Deferment. 
(a)(1) A Direct Loan borrower whose 

loan is eligible for interest subsidies 
and who meets the requirements de-
scribed in paragraphs (b) and (e) of this 
section is eligible for a deferment dur-
ing which periodic installments of 
principal and interest need not be paid. 

(2) A Direct Loan borrower whose 
loan is not eligible for interest sub-
sidies and who meets the requirements 
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described in paragraphs (b) and (e) of 
this section is eligible for a deferment 
during which periodic installments of 
principal need not be paid but interest 
does accrue and is capitalized or paid 
by the borrower. 

(b) Except as provided in paragraphs 
(d) and (f) of this section, a Direct Loan 
borrower is eligible for a deferment 
during any period during which the 
borrower meets any of the following re-
quirements: 

(1)(i) The borrower— 
(A) Is carrying at least one-half the 

normal full-time work load for the 
course of study that the borrower is 
pursuing, as determined by the eligible 
school the borrower is attending; 

(B) Is pursuing a course of study pur-
suant to a graduate fellowship program 
approved by the Secretary; or 

(C) Is pursuing a rehabilitation train-
ing program, approved by the Sec-
retary, for individuals with disabilities; 
and 

(ii) The borrower is not serving in a 
medical internship or residency pro-
gram, except for a residency program 
in dentistry. 

(iii)(A) For the purpose of paragraph 
(b)(1)(i) of this section, the Secretary 
processes a deferment when— 

(1) The borrower submits a request to 
the Secretary along with documenta-
tion verifying the borrower’s eligi-
bility; 

(2) The Secretary receives informa-
tion from the borrower’s school indi-
cating that the borrower is eligible to 
receive a new loan; or 

(3) The Secretary receives student 
status information from the borrower’s 
school, either directly or indirectly, in-
dicating that the borrower is enrolled 
on at least a half-time basis. 

(B)(1) Upon notification by the Sec-
retary that a deferment has been 
granted based on paragraph 
(b)(1)(iii)(A)(2) or (3) of this section, the 
borrower has the option to continue 
paying on the loan. 

(2) If the borrower elects to cancel 
the deferment and continue paying on 
the loan, the borrower has the option 
to make the principal and interest pay-
ments that were deferred. If the bor-
rower does not make the payments, the 
Secretary applies a deferment for the 

period in which payments were not 
made and capitalizes the interest. 

(2)(i) The borrower is seeking and un-
able to find full-time employment. 

(ii) For purposes of paragraph (b)(2)(i) 
of this section, the Secretary deter-
mines whether a borrower is eligible 
for a deferment due to the inability to 
find full-time employment using the 
standards and procedures set forth in 
34 CFR 682.210(h) with references to the 
lender understood to mean the Sec-
retary. 

(3)(i) The borrower has experienced or 
will experience an economic hardship. 

(ii) For purposes of paragraph (b)(3)(i) 
of this section, the Secretary deter-
mines whether a borrower is eligible 
for a deferment due to an economic 
hardship using the standards and pro-
cedures set forth in 34 CFR 682.210(s)(6) 
with references to the lender under-
stood to mean the Secretary. 

(c) No deferment under paragraphs 
(b) (2) or (3) of this section may exceed 
three years. 

(d) If, at the time of application for a 
borrower’s first Direct Loan, a bor-
rower has an outstanding balance of 
principal or interest owing on any 
FFEL Program loan that was made, in-
sured, or guaranteed prior to July 1, 
1993, the borrower is eligible for a 
deferment during— 

(1) the periods described in para-
graphs (b) and (e) of this section; and 

(2) the periods described in 34 CFR 
682.210(b), including those periods that 
apply to a ‘‘new borrower’’ as that 
term is defined in 34 CFR 682.210(b)(7). 

(e)(1) A borrower who receives a Di-
rect Loan Program loan first disbursed 
on or after July 1, 2001, may receive a 
military service deferment for such 
loan for any period not to exceed 3 
years during which the borrower is— 

(i) Serving on active duty during a 
war or other military operation or na-
tional emergency; or 

(ii) Performing qualifying National 
Guard duty during a war or other mili-
tary operation or national emergency. 

(2) Serving on active duty during a war 
or other military operation or national 
emergency means service by an indi-
vidual who is— 

(i) A Reserve of an Armed Force or-
dered to active duty under 10 U.S.C. 
12301(a), 12301(g), 12302, 12304, or 12306; 
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(ii) A retired member of an Armed 
Force ordered to active duty under 10 
U.S.C. 688 for service in connection 
with a war or other military operation 
or national emergency, regardless of 
the location at which such active duty 
service is performed; or 

(iii) Any other member of an Armed 
Force on active duty in connection 
with such emergency or subsequent ac-
tions or conditions who has been as-
signed to a duty station at a location 
other than the location at which the 
member is normally assigned. 

(3) Qualifying National Guard duty 
during a war or other operation or na-
tional emergency means service as a 
member of the National Guard on full- 
time National Guard duty, as defined 
in 10 U.S.C. 101(d)(5) under a call to ac-
tive service authorized by the Presi-
dent or the Secretary of Defense for a 
period of more than 30 consecutive 
days under 32 U.S.C. 502(f) in connec-
tion with a war, other military oper-
ation, or national emergency declared 
by the President and supported by Fed-
eral funds. 

(4) These provisions do not authorize 
the refunding of any payments made by 
or on behalf of a borrower during a pe-
riod for which the borrower qualified 
for a military service deferment. 

(5) A borrower is eligible for a mili-
tary service deferment on a Direct Con-
solidation Loan only if the borrower 
meets the conditions described in this 
section and all of the title IV loans in-
cluded in the Consolidation Loan were 
first disbursed on or after July 1, 2001. 

(6) As used in this section— 
(i) Active duty means active duty as 

defined in 10 U.S.C. 101(d)(1) except 
that it does not include active duty for 
training or attendance at a service 
school; 

(ii) Military operation means a contin-
gency operation as defined in 10 U.S.C. 
101(a)(13); and 

(iii) National emergency means the na-
tional emergency by reason of certain 
terrorist attacks declared by the Presi-
dent on September 14, 2001, or subse-
quent national emergencies declared 
by the President by reason of terrorist 
attacks. 

(f) A borrower whose loan is in de-
fault is not eligible for a deferment, 
unless the borrower has made payment 

arrangements satisfactory to the Sec-
retary. 

(Approved by the Office of Management and 
Budget under control number 1845–0021) 

(Authority: 20 U.S.C. 1087a et seq.) 

[59 FR 61690, Dec. 1, 1994, as amended at 60 
FR 33345, June 28, 1995; 61 FR 29900, June 12, 
1996; 64 FR 58968, Nov. 1, 1999; 71 FR 45711, 
Aug. 9, 2006] 

§ 685.205 Forbearance. 

(a) General. ‘‘Forbearance’’ means 
permitting the temporary cessation of 
payments, allowing an extension of 
time for making payments, or tempo-
rarily accepting smaller payments 
than previously scheduled. The bor-
rower has the option to choose the 
form of forbearance. Except as pro-
vided in paragraph (b)(9) of this sec-
tion, if payments of interest are 
forborne, they are capitalized. The Sec-
retary grants forbearance if the bor-
rower or endorser intends to repay the 
loan but requests forbearance and pro-
vides sufficient documentation to sup-
port this request, and— 

(1) The Secretary determines that, 
due to poor health or other acceptable 
reasons, the borrower or endorser is 
currently unable to make scheduled 
payments; 

(2) The borrower’s payments of prin-
cipal are deferred under § 685.204 and 
the Secretary does not subsidize the in-
terest benefits on behalf of the bor-
rower; 

(3) The borrower is in a medical or 
dental internship or residency that 
must be successfully completed before 
the borrower may begin professional 
practice or service, or the borrower is 
serving in a medical or dental intern-
ship or residency program leading to a 
degree or certificate awarded by an in-
stitution of higher education, a hos-
pital, or a health care facility that of-
fers postgraduate training; 

(4) The borrower is serving in a na-
tional service position for which the 
borrower is receiving a national service 
education award under title I of the 
National and Community Service Act 
of 1990; or 

(5) The borrower— 
(i) Is performing the type of service 

that would qualify the borrower for 

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00864 Fmt 8010 Sfmt 8010 Y:\SGML\211134.XXX 211134



855 

Off. of Postsecondary Educ., Education § 685.206 

loan forgiveness under the require-
ments of the teacher loan forgiveness 
program in § 685.217; and 

(ii) Is required, by the Secretary, be-
fore a forbearance is granted under 
§ 685.205(a)(5)(i) to— 

(A) Submit documentation for the pe-
riod of the annual forbearance request 
showing the beginning and ending 
dates that the borrower is expected to 
perform, for that year, the type of serv-
ice described in § 685.217(c); and 

(B) Certify the borrower’s intent to 
satisfy the requirements of § 685.217(c). 

(6) For not more than three years 
during which the borrower or en-
dorser— 

(i) Is currently obligated to make 
payments on loans under title IV of the 
Act; and 

(ii) The sum of these payments each 
month (or a proportional share if the 
payments are due less frequently than 
monthly) is equal to or greater than 20 
percent of the borrower’s or endorser’s 
total monthly gross income. 

(b) Administrative forbearance. In cer-
tain circumstances, the Secretary 
grants forbearance without requiring 
documentation from the borrower. 
These circumstances include but are 
not limited to— 

(1) A properly granted period of 
deferment for which the Secretary 
learns the borrower did not qualify; 

(2) The period for which payments 
are overdue at the beginning of an au-
thorized deferment period; 

(3) The period beginning when the 
borrower entered repayment without 
the Secretary’s knowledge until the 
first payment due date was established; 

(4) The period prior to a borrower’s 
filing of a bankruptcy petition; 

(5) A period after the Secretary re-
ceives reliable information indicating 
that the borrower (or the student in 
the case of a Direct PLUS Loan ob-
tained by a parent borrower) has died, 
or the borrower has become totally and 
permanently disabled, until the Sec-
retary receives documentation of death 
or total and permanent disability; 

(6) Periods necessary for the Sec-
retary to determine the borrower’s eli-
gibility for discharge— 

(i) Under § 685.214; 
(ii) Under § 685.215; 
(iii) Under § 685.216; 

(iv) Under § 685.217; or 
(v) Due to the borrower’s or endors-

er’s (if applicable) bankruptcy; 
(7) A period of up to three years in 

cases where the effect of a variable in-
terest rate on a fixed-amount or grad-
uated repayment schedule causes the 
extension of the maximum repayment 
term; 

(8) A period during which the Sec-
retary has authorized forbearance due 
to a national military mobilization or 
other local or national emergency; or 

(9) A period of up to 60 days necessary 
for the Secretary to collect and process 
documentation supporting the bor-
rower’s request for a deferment, for-
bearance, change in repayment plan, or 
consolidation loan. Interest that ac-
crues during this period is not capital-
ized. 

(c) Period of forbearance. (1) The Sec-
retary grants forbearance for a period 
of up to one year. 

(2) The forbearance is renewable, 
upon request of the borrower, for the 
duration of the period in which the bor-
rower meets the condition required for 
the forbearance. 

(Approved by the Office of Management and 
Budget under control number 1845–0021) 

(Authority: 20 U.S.C. 1087a et seq.) 

[59 FR 61690, Dec. 1, 1994, as amended at 61 
FR 29900, June 12, 1996; 64 FR 58968, Nov. 1, 
1999; 65 FR 65629, Nov. 1, 2000; 66 FR 34765, 
June 29, 2001; 68 FR 75430, Dec. 31, 2003; 71 FR 
45712, Aug. 9, 2006] 

§ 685.206 Borrower responsibilities 
and defenses. 

(a) The borrower shall give the school 
the following information as part of 
the origination process for a Direct 
Subsidized, Direct Unsubsidized, or Di-
rect PLUS Loan: 

(1) A statement, as described in 34 
CFR part 668, that the loan will be used 
for the cost of the student’s attend-
ance. 

(2) Information demonstrating that 
the borrower is eligible for the loan. 

(3) Information concerning the out-
standing FFEL Program and Direct 
Loan Program loans of the borrower 
and, for a parent borrower, of the stu-
dent, including any Federal Consolida-
tion Loan or Direct Consolidation 
Loan. 
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(4) A statement authorizing the 
school to release to the Secretary in-
formation relevant to the student’s eli-
gibility to borrow or to have a parent 
borrow on the student’s behalf (e.g., 
the student’s enrollment status, finan-
cial assistance, and employment 
records). 

(b)(1) The borrower shall promptly 
notify the Secretary of any change of 
name, address, student status to less 
than half-time, employer, or employ-
er’s address; and 

(2) The borrower shall promptly no-
tify the school of any change in address 
during enrollment. 

(c) Borrower defenses. (1) In any pro-
ceeding to collect on a Direct Loan, the 
borrower may assert as a defense 
against repayment, any act or omis-
sion of the school attended by the stu-
dent that would give rise to a cause of 
action against the school under appli-
cable State law. These proceedings in-
clude, but are not limited to, the fol-
lowing: 

(i) Tax refund offset proceedings 
under 34 CFR 30.33. 

(ii) Wage garnishment proceedings 
under section 488A of the Act. 

(iii) Salary offset proceedings for 
Federal employees under 34 CFR part 
31. 

(iv) Credit bureau reporting pro-
ceedings under 31 U.S.C. 3711(f). 

(2) If the borrower’s defense against 
repayment is successful, the Secretary 
notifies the borrower that the borrower 
is relieved of the obligation to repay 
all or part of the loan and associated 
costs and fees that the borrower would 
otherwise be obligated to pay. The Sec-
retary affords the borrower such fur-
ther relief as the Secretary determines 
is appropriate under the cir-
cumstances. Further relief may in-
clude, but is not limited to, the fol-
lowing: 

(i) Reimbursing the borrower for 
amounts paid toward the loan volun-
tarily or through enforced collection. 

(ii) Determining that the borrower is 
not in default on the loan and is eligi-
ble to receive assistance under title IV 
of the Act. 

(iii) Updating reports to credit bu-
reaus to which the Secretary pre-
viously made adverse credit reports 

with regard to the borrower’s Direct 
Loan. 

(3) The Secretary may initiate an ap-
propriate proceeding to require the 
school whose act or omission resulted 
in the borrower’s successful defense 
against repayment of a Direct Loan to 
pay to the Secretary the amount of the 
loan to which the defense applies. How-
ever, the Secretary does not initiate 
such a proceeding after the period for 
the retention of records described in 
§ 685.309(c) unless the school received 
actual notice of the claim during that 
period. 

(Approved by the Office of Management and 
Budget under control number 1845–0021) 

(Authority: 20 U.S.C. 1087a et seq.) 

[59 FR 61690, Dec. 1, 1994, as amended at 60 
FR 33345, June 28, 1995; 64 FR 58972, Nov. 1, 
1999] 

§ 685.207 Obligation to repay. 
(a) Obligation of repayment in general. 

(1) A borrower is obligated to repay the 
full amount of a Direct Loan, including 
the principal balance, fees, any collec-
tion costs charged under § 685.202(e), 
and any interest not subsidized by the 
Secretary, unless the borrower is re-
lieved of the obligation to repay as pro-
vided in this part. 

(2) The borrower’s repayment of a Di-
rect Loan may also be subject to the 
deferment provisions in § 685.204, the 
forbearance provisions in § 685.205, and 
the discharge provisions in § 685.212. 

(b) Direct Subsidized Loan repayment. 
(1) During the period in which a bor-
rower is enrolled at an eligible school 
on at least a half-time basis, the bor-
rower is in an ‘‘in-school’’ period and is 
not required to make payments on a 
Direct Subsidized Loan unless— 

(i) The loan entered repayment be-
fore the in-school period began; and 

(ii) The borrower has not been grant-
ed a deferment under § 685.204. 

(2)(i) When a borrower ceases to be 
enrolled at an eligible school on at 
least a half-time basis, a six-month 
grace period begins, unless the grace 
period has been previously exhausted. 

(ii)(A) Any borrower who is a member 
of a reserve component of the Armed 
Forces named in section 10101 of title 
10, United States Code and is called or 
ordered to active duty for a period of 
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more than 30 days is entitled to have 
the active duty period excluded from 
the six-month grace period. The ex-
cluded period includes the time nec-
essary for the borrower to resume en-
rollment at the next available regular 
enrollment period. Any single excluded 
period may not exceed 3 years. 

(B) Any borrower who is in a grace 
period when called or ordered to active 
duty as specified in paragraph 
(b)(2)(ii)(A) of this section is entitled to 
a full six-month grace period upon 
completion of the excluded period. 

(iii) During a grace period, the bor-
rower is not required to make any prin-
cipal payments on a Direct Subsidized 
Loan. 

(3) A borrower is not obligated to pay 
interest on a Direct Subsidized Loan 
for in-school or grace periods unless 
the borrower is required to make pay-
ments on the loan during those periods 
under paragraph (b)(1) of this section. 

(4) The repayment period for a Direct 
Subsidized Loan begins the day after 
the grace period ends. A borrower is ob-
ligated to repay the loan under para-
graph (a) of this section during the re-
payment period. 

(c) Direct Unsubsidized Loan repay-
ment. (1) During the period in which a 
borrower is enrolled at an eligible 
school on at least a half-time basis, the 
borrower is in an ‘‘in-school’’ period 
and is not required to make payments 
of principal on a Direct Unsubsidized 
Loan unless— 

(i) The loan entered repayment be-
fore the in-school period began; and 

(ii) The borrower has not been grant-
ed a deferment under § 685.204. 

(2)(i) When a borrower ceases to be 
enrolled at an eligible school on at 
least a half-time basis, a six-month 
grace period begins, unless the grace 
period has been previously exhausted. 

(ii)(A) Any borrower who is a member 
of a reserve component of the Armed 
Forces named in section 10101 of title 
10, United States Code and is called or 
ordered to active duty for a period of 
more than 30 days is entitled to have 
the active duty period excluded from 
the six-month grace period. The ex-
cluded period includes the time nec-
essary for the borrower to resume en-
rollment at the next available regular 

enrollment period. Any single excluded 
period may not exceed 3 years. 

(B) Any borrower who is in a grace 
period when called or ordered to active 
duty as specified in paragraph 
(c)(2)(ii)(A) of this section is entitled to 
a full six-month grace period upon 
completion of the excluded period. 

(iii) During a grace period, the bor-
rower is not required to make any prin-
cipal payments on a Direct Unsub-
sidized Loan. 

(3) A borrower is responsible for the 
interest that accrues on a Direct Un-
subsidized Loan during in-school and 
grace periods. Interest begins to accrue 
on the day the first installment is dis-
bursed. Interest that accrues may be 
capitalized or paid by the borrower. 

(4) The repayment period for a Direct 
Unsubsidized Loan begins the day after 
the grace period ends. A borrower is ob-
ligated to repay the loan under para-
graph (a) of this section during the re-
payment period. 

(d) Direct PLUS Loan repayment. The 
repayment period for a Direct PLUS 
Loan begins on the day the loan is 
fully disbursed. Interest begins to ac-
crue on the day the first installment is 
disbursed. A borrower is obligated to 
repay the loan under paragraph (a) of 
this section during the repayment pe-
riod. 

(e) Direct Consolidation Loan repay-
ment. (1) Except as provided in para-
graphs (e)(2) and (e)(3) of this section, 
the repayment period for a Direct Con-
solidation Loan begins and interest be-
gins to accrue on the day the loan is 
made. The borrower is obligated to 
repay the loan under paragraph (a) of 
this section during the repayment pe-
riod. 

(2) In the case of a borrower whose 
consolidation application was received 
before July 1, 2006, a borrower who ob-
tains a Direct Subsidized Consolidation 
Loan during an in-school period will be 
subject to the repayment provisions in 
paragraph (b) of this section. 

(3) In the case of a borrower whose 
consolidation application was received 
before July 1, 2006, a borrower who ob-
tains a Direct Unsubsidized Consolida-
tion Loan during an in-school period 
will be subject to the repayment provi-
sions in paragraph (c) of this section. 
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(f) Determining the date on which the 
grace period begins for a borrower in a 
correspondence program. For a borrower 
of a Direct Subsidized or Direct Unsub-
sidized Loan who is a correspondence 
student, the grace period specified in 
paragraphs (b)(2) and (c)(2) of this sec-
tion begins on the earliest of— 

(1) The day after the borrower com-
pletes the program; 

(2) The day after withdrawal as deter-
mined pursuant to 34 CFR 668.22; or 

(3) 60 days following the last day for 
completing the program as established 
by the school. 

(Authority: 20 U.S.C. 1087a et seq.) 

[59 FR 61690, Dec. 1, 1994, as amended at 64 
FR 58968, Nov. 1, 1999; 68 FR 75430, Dec. 31, 
2003; 71 FR 45712, Aug. 9, 2006] 

§ 685.208 Repayment plans. 
(a) General. (1) Borrowers who entered 

repayment before July 1, 2006. (i) A bor-
rower may repay a Direct Subsidized 
Loan, a Direct Unsubsidized Loan, a 
Direct Subsidized Consolidation Loan, 
or a Direct Unsubsidized Consolidation 
Loan under the standard repayment 
plan, the extended repayment plan, the 
graduated repayment plan, or the in-
come contingent repayment plan, in 
accordance with paragraphs (b), (d), (f), 
and (k) of this section, respectively. 

(ii) A borrower may repay a Direct 
PLUS Loan or a Direct PLUS Consoli-
dation Loan under the standard repay-
ment plan, the extended repayment 
plan, or the graduated repayment plan, 
in accordance with paragraphs (b), (d), 
and (f) of this section, respectively. 

(2) Borrowers entering repayment on or 
after July 1, 2006. (i) A borrower may 
repay a Direct Subsidized Loan or a Di-
rect Unsubsidized Loan under the 
standard repayment plan, the extended 
repayment plan, the graduated repay-
ment plan, or the income contingent 
repayment plan, in accordance with 
paragraphs (b), (e), (g), and (k) of this 
section, respectively. 

(ii) A borrower may repay a Direct 
PLUS Loan under the standard repay-
ment plan, the extended repayment 
plan, or the graduated repayment plan, 
in accordance with paragraphs (b), (e), 
and (g) of this section, respectively. 

(iii) A borrower may repay a Direct 
Consolidation Loan under the standard 
repayment plan, the extended repay-

ment plan, the graduated repayment 
plan, or the income contingent repay-
ment plan, in accordance with para-
graphs (c), (e), (h), and (k) of this sec-
tion, respectively. 

(iv) No scheduled payment may be 
less than the amount of interest ac-
crued on the loan between monthly 
payments, except under the income 
contingent repayment plan or an alter-
native repayment plan. 

(3) The Secretary may provide an al-
ternative repayment plan in accord-
ance with paragraph (l) of this section. 

(4) All Direct Loans obtained by one 
borrower must be repaid together 
under the same repayment plan, except 
that— 

(i) A borrower of a Direct PLUS Loan 
may repay the Direct PLUS Loan sepa-
rately from other Direct Loans ob-
tained by the borrower; and 

(ii) A borrower of a Direct PLUS Con-
solidation Loan that entered repay-
ment before July 1, 2006 may repay the 
Direct PLUS Consolidation Loan sepa-
rately from other Direct Loans ob-
tained by that borrower. 

(5) The repayment period for any of 
the repayment plans described in this 
section does not include periods of au-
thorized deferment or forbearance. 

(b) Standard repayment plan for all Di-
rect Subsidized Loan, Direct Unsubsidized 
Loan, and Direct PLUS Loan borrowers, 
regardless of when they entered repay-
ment, and for Direct Consolidation Loan 
borrowers who entered repayment before 
July 1, 2006. (1) Under this repayment 
plan, a borrower must repay a loan in 
full within ten years from the date the 
loan entered repayment by making 
fixed monthly payments. 

(2) A borrower’s payments under this 
repayment plan are at least $50 per 
month, except that a borrower’s final 
payment may be less than $50. 

(3) The number of payments or the 
fixed monthly repayment amount may 
be adjusted to reflect changes in the 
variable interest rate identified in 
§ 685.202(a). 

(c) Standard repayment plan for Direct 
Consolidation Loan borrowers entering re-
payment on or after July 1, 2006. 

(1) Under this repayment plan, a bor-
rower must repay a loan in full by 
making fixed monthly payments over a 
repayment period that varies with the 
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total amount of the borrower’s student 
loans, as described in paragraph (j) of 
this section. 

(2) A borrower’s payments under this 
repayment plan are at least $50 per 
month, except that a borrower’s final 
payment may be less than $50. 

(d) Extended repayment plan for all Di-
rect Loan borrowers who entered repay-
ment before July 1, 2006. 

(1) Under this repayment plan, a bor-
rower must repay a loan in full by 
making fixed monthly payments with-
in an extended period of time that var-
ies with the total amount of the bor-
rower’s loans, as described in para-
graph (i) of this section. 

(2) A borrower makes fixed monthly 
payments of at least $50, except that a 
borrower’s final payment may be less 
than $50. 

(3) The number of payments or the 
fixed monthly repayment amount may 
be adjusted to reflect changes in the 
variable interest rate identified in 
§ 685.202(a). 

(e) Extended repayment plan for all Di-
rect Loan borrowers entering repayment 
on or after July 1, 2006. 

(1) Under this repayment plan, a new 
borrower with more than $30,000 in out-
standing Direct Loans accumulated on 
or after October 7, 1998 must repay ei-
ther a fixed annual or graduated repay-
ment amount over a period not to ex-
ceed 25 years from the date the loan en-
tered repayment. For this repayment 
plan, a new borrower is defined as an 
individual who has no outstanding 
principal or interest balance on a Di-
rect Loan as of October 7, 1998, or on 
the date the borrower obtains a Direct 
Loan on or after October 7, 1998. 

(2) A borrower’s payments under this 
plan are at least $50 per month, and 
will be more if necessary to repay the 
loan within the required time period. 

(3) The number of payments or the 
monthly repayment amount may be 
adjusted to reflect changes in the vari-
able interest rate identified in 
§ 685.202(a). 

(f) Graduated repayment plan for all 
Direct Loan borrowers who entered repay-
ment before July 1, 2006. 

(1) Under this repayment plan, a bor-
rower must repay a loan in full by 
making payments at two or more lev-
els within a period of time that varies 

with the total amount of the bor-
rower’s loans, as described in para-
graph (i) of this section. 

(2) The number of payments or the 
monthly repayment amount may be 
adjusted to reflect changes in the vari-
able interest rate identified in 
§ 685.202(a). 

(3) No scheduled payment under this 
repayment plan may be less than the 
amount of interest accrued on the loan 
between monthly payments, less than 
50 percent of the payment amount that 
would be required under the standard 
repayment plan described in paragraph 
(b) of this section, or more than 150 
percent of the payment amount that 
would be required under the standard 
repayment plan described in paragraph 
(b) of this section. 

(g) Graduated repayment plan for Di-
rect Subsidized Loan, Direct Unsubsidized 
Loan, and Direct PLUS Loan borrowers 
entering repayment on or after July 1, 
2006. 

(1) Under this repayment plan, a bor-
rower must repay a loan in full by 
making payments at two or more lev-
els over a period of time not to exceed 
ten years from the date the loan en-
tered repayment. 

(2) The number of payments or the 
monthly repayment amount may be 
adjusted to reflect changes in the vari-
able interest rate identified in 
§ 685.202(a). 

(3) A borrower’s payments under this 
repayment plan may be less than $50 
per month. No single payment under 
this plan will be more than three times 
greater than any other payment. 

(h) Graduated repayment plan for Di-
rect Consolidation Loan borrowers enter-
ing repayment on or after July 1, 2006. 

(1) Under this repayment plan, a bor-
rower must repay a loan in full by 
making monthly payments that gradu-
ally increase in stages over the course 
of a repayment period that varies with 
the total amount of the borrower’s stu-
dent loans, as described in paragraph 
(j) of this section. 

(2) A borrower’s payments under this 
repayment plan may be less than $50 
per month. No single payment under 
this plan will be more than three times 
greater than any other payment. 
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(i) Repayment period for the extended 
and graduated plans described in para-
graphs (d) and (f) of this section, respec-
tively. Under these repayment plans, if 
the total amount of the borrower’s Di-
rect Loans is— 

(1) Less than $10,000, the borrower 
must repay the loans within 12 years of 
entering repayment; 

(2) Greater than or equal to $10,000 
but less than $20,000, the borrower must 
repay the loans within 15 years of en-
tering repayment; 

(3) Greater than or equal to $20,000 
but less than $40,000, the borrower must 
repay the loans within 20 years of en-
tering repayment; 

(4) Greater than or equal to $40,000 
but less than $60,000, the borrower must 
repay the loans within 25 years of en-
tering repayment; and 

(5) Greater than or equal to $60,000, 
the borrower must repay the loans 
within 30 years of entering repayment. 

(j) Repayment period for the standard 
and graduated repayment plans described 
in paragraphs (c) and (h) of this section, 
respectively. Under these repayment 
plans, if the total amount of the Direct 
Consolidation Loan and the borrower’s 
other student loans, as defined in 
§ 685.220(i), is— 

(1) Less then $7,500, the borrower 
must repay the Consolidation Loan 
within 10 years of entering repayment; 

(2) Equal to or greater than $7,500 but 
less than $10,000, the borrower must 
repay the Consolidation Loan within 12 
years of entering repayment; 

(3) Equal to or greater than $10,000 
but less than $20,000, the borrower must 
repay the Consolidation Loan within 15 
years of entering repayment; 

(4) Equal to or greater than $20,000 
but less than $40,000, the borrower must 
repay the Consolidation Loan within 20 
years of entering repayment; 

(5) Equal to or greater than $40,000 
but less than $60,000, the borrower must 
repay the Consolidation Loan within 25 
years of entering repayment; and 

(6) Equal to or greater than $60,000, 
the borrower must repay the Consoli-
dation Loan within 30 years of entering 
repayment. 

(k) Income contingent repayment plan. 
(1) Under the income contingent repay-
ment plan, a borrower’s monthly re-
payment amount is generally based on 

the total amount of the borrower’s Di-
rect Loans, family size, and Adjusted 
Gross Income (AGI) reported by the 
borrower for the most recent year for 
which the Secretary has obtained in-
come information. The borrower’s AGI 
includes the income of the borrower’s 
spouse. A borrower must make pay-
ments on a loan until the loan is repaid 
in full or until the loan has been in re-
payment through the end of the income 
contingent repayment period. 

(2) The regulations in effect at the 
time a borrower enters repayment and 
selects the income contingent repay-
ment plan or changes into the income 
contingent repayment plan from an-
other plan govern the method for de-
termining the borrower’s monthly re-
payment amount for all of the bor-
rower’s Direct Loans, unless— 

(i) The Secretary amends the regula-
tions relating to a borrower’s monthly 
repayment amount under the income 
contingent repayment plan; and 

(ii) The borrower submits a written 
request that the amended regulations 
apply to the repayment of the bor-
rower’s Direct Loans. 

(3) Provisions governing the income 
contingent repayment plan are in 
§ 685.209. 

(l) Alternative repayment. (1) The Sec-
retary may provide an alternative re-
payment plan for a borrower who dem-
onstrates to the Secretary’s satisfac-
tion that the terms and conditions of 
the repayment plans specified in para-
graphs (b) through (h) of this section 
are not adequate to accommodate the 
borrower’s exceptional circumstances. 

(2) The Secretary may require a bor-
rower to provide evidence of the bor-
rower’s exceptional circumstances be-
fore permitting the borrower to repay a 
loan under an alternative repayment 
plan. 

(3) If the Secretary agrees to permit 
a borrower to repay a loan under an al-
ternative repayment plan, the Sec-
retary notifies the borrower in writing 
of the terms of the plan. After the bor-
rower receives notification of the 
terms of the plan, the borrower may 
accept the plan or choose another re-
payment plan. 

(4) A borrower must repay a loan 
under an alternative repayment plan 

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00870 Fmt 8010 Sfmt 8010 Y:\SGML\211134.XXX 211134



861 

Off. of Postsecondary Educ., Education § 685.209 

1 The HHS Poverty Guidelines are available 
from the Office of the Assistant Secretary 
for Planning and Evaluation, Department of 
Health and Human Services (HHS), Room 
438F, Humphrey Building, 200 Independence 
Avenue, S.W., Washington, D.C. 20201 

within 30 years of the date the loan en-
tered repayment, not including periods 
of deferment and forbearance. 

(5) If the amount of a borrower’s 
monthly payment under an alternative 
repayment plan is less than the ac-
crued interest on the loan, the unpaid 
interest is capitalized until the out-
standing principal amount is 10 percent 
greater than the original principal 
amount. After the outstanding prin-
cipal amount is 10 percent greater than 
the original principal amount, interest 
continues to accrue but is not capital-
ized. For purposes of this paragraph, 
the original principal amount is the 
amount owed by the borrower when the 
borrower enters repayment. 

(Authority: 20 U.S.C. 1087a et seq.) 

[71 FR 45712, Aug. 9, 2006, as amended at 71 
FR 64400, Nov. 1, 2006] 

§ 685.209 Income contingent repay-
ment plan. 

(a) Repayment amount calculation. (1) 
The amount the borrower would repay 
is based upon the borrower’s Direct 
Loan debt when the borrower’s first 
loan enters repayment, and this basis 
for calculation does not change unless 
the borrower obtains another Direct 
Loan or the borrower and the bor-
rower’s spouse obtain approval to 
repay their loans jointly under para-
graph (b)(2) of this section. If the bor-
rower obtains another Direct Loan, the 
amount the borrower would repay is 
based on the combined amounts of the 
loans when the last loan enters repay-
ment. If the borrower and the bor-
rower’s spouse repay the loans jointly, 
the amount the borrowers would repay 
is based on both borrowers’ Direct 
Loan debts at the time they enter joint 
repayment. 

(2) The annual amount payable under 
the income contingent repayment plan 
by a borrower is the lesser of— 

(i) The amount the borrower would 
repay annually over 12 years using 
standard amortization multiplied by an 
income percentage factor that cor-
responds to the borrower’s adjusted 
gross income (AGI) as shown in the in-
come percentage factor table in a no-
tice published annually by the Sec-
retary in the FEDERAL REGISTER; or 

(ii) 20 percent of discretionary in-
come. 

(3) For purposes of this section, dis-
cretionary income is defined as a bor-
rower’s AGI minus the amount of the 
‘‘HHS Poverty Guidelines for all States 
(except Alaska and Hawaii) and the 
District of Columbia’’ as published by 
the United States Department of 
Health and Human Services on an an-
nual basis. 1 For residents of Alaska 
and Hawaii, discretionary income is de-
fined as a borrower’s AGI minus the 
amounts in the ‘‘HHS Poverty Guide-
lines for Alaska’’ and the ‘‘HHS Pov-
erty Guidelines for Hawaii’’ respec-
tively. If a borrower provides docu-
mentation acceptable to the Secretary 
that the borrower has more than one 
person in the borrower’s family, the 
Secretary applies the HHS Poverty 
Guidelines for the borrower’s family 
size. 

(4) For exact incomes not shown in 
the income percentage factor table in 
the annual notice published by the Sec-
retary, an income percentage factor is 
calculated, based upon the intervals be-
tween the incomes and income percent-
age factors shown on the table. 

(5) Each year, the Secretary recal-
culates the borrower’s annual payment 
amount based on changes in the bor-
rower’s AGI, the variable interest rate, 
the income percentage factors in the 
table in the annual notice published by 
the Secretary, and updated HHS Pov-
erty Guidelines (if applicable). 

(6) If a borrower’s monthly payment 
is calculated to be greater than $0 but 
less than or equal to $5.00, the amount 
payable by the borrower shall be $5.00. 

(7) For purposes of the annual recal-
culation described in paragraph (a)(5) 
of this section, after periods in which a 
borrower makes payments that are less 
than interest accrued on the loan, the 
payment amount is recalculated based 
upon unpaid accrued interest and the 
highest outstanding principal loan 
amount (including amount capitalized) 
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calculated for that borrower while pay-
ing under the income contingent repay-
ment plan. 

(8) For each calendar year after cal-
endar year 1996, the Secretary pub-
lishes in the FEDERAL REGISTER a re-
vised income percentage factor table 
reflecting changes based on inflation. 
This revised table is developed by 
changing each of the dollar amounts 
contained in the table by a percentage 
equal to the estimated percentage 
changes in the Consumer Price Index 
(as determined by the Secretary) be-
tween December 1995 and the December 
next preceding the beginning of such 
calendar year. 

(9) Examples of the calculation of 
monthly repayment amounts and ta-
bles that show monthly repayment 
amounts for borrowers at various in-
come and debt levels are included in 
the annual notice published by the Sec-
retary. 

(b) Treatment of married borrowers. (1) 
A married borrower who wishes to 
repay under the income contingent re-
payment plan and who has filed an in-
come tax return separately from his or 
her spouse must provide his or her 
spouse’s written consent to the disclo-
sure of certain tax return information 
under paragraph (c)(5) of this section 
(unless the borrower is separated from 
his or her spouse). The AGI for both 
spouses is used to calculate the month-
ly repayment amount. 

(2) Married borrowers may repay 
their loans jointly. The outstanding 
balances on the loans of each borrower 
are added together to determine the 
borrowers’ payback rate under (a)(1) of 
this section. 

(3) The amount of the payment ap-
plied to each borrower’s debt is the 
proportion of the payments that equals 
the same proportion as that borrower’s 
debt to the total outstanding balance, 
except that the payment is credited to-
ward outstanding interest on any loan 
before any payment is credited toward 
principal. 

(c) Other features of the income contin-
gent repayment plan—(1) Alternative doc-
umentation of income. If a borrower’s 
AGI is not available or if, in the Sec-
retary’s opinion, the borrower’s re-
ported AGI does not reasonably reflect 
the borrower’s current income, the 

Secretary may use other documenta-
tion of income provided by the bor-
rower to calculate the borrower’s 
monthly repayment amount. 

(2) First and second year borrowers. 
The Secretary requires alternative doc-
umentation of income from borrowers 
in their first and second years of repay-
ment, when in the Secretary’s opinion, 
the borrower’s reported AGI does not 
reasonably reflect the borrower’s cur-
rent income. 

(3) Adjustments to repayment obliga-
tions. The Secretary may determine 
that special circumstances, such as a 
loss of employment by the borrower or 
the borrower’s spouse, warrant an ad-
justment to the borrower’s repayment 
obligations. 

(4) Repayment period. (i) The max-
imum repayment period under the in-
come contingent repayment plan is 25 
years. 

(ii)(A) The repayment period in-
cludes— 

(1) Periods in which the borrower 
makes payments under the standard 
repayment plan described in § 685.208(b); 
and 

(2) If the repayment period is not 
more than 12 years, periods in which 
the borrower makes payments under 
the extended repayment plans de-
scribed in § 685.208(d) and (e), or the 
standard repayment plan described in 
§ 685.208(c). 

(B) The repayment period does not 
include— 

(1) Periods in which the borrower 
makes payments under the graduated 
repayment plans described in 
§ 685.208(f), § 685.208(g) and § 685.208(h); 

(2) Periods in which the borrower 
makes payments under an alternative 
repayment plan; 

(3) Periods of authorized deferment 
or forbearance; or 

(4) Periods in which the borrower 
makes payments under the extended 
repayment plans described in 
§ 685.208(d) and 

(e) in which payments are based on a 
repayment period that is longer than 12 
years. 

(iii) If a borrower repays more than 
one loan under the income contingent 
repayment plan, a separate repayment 
period for each loan begins when that 
loan enters repayment. 
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(iv) If a borrower has not repaid a 
loan in full at the end of the 25-year re-
payment period under the income con-
tingent repayment plan, the Secretary 
cancels the unpaid portion of the loan. 

(v) At the beginning of the repay-
ment period under the income contin-
gent repayment plan, a borrower shall 
make monthly payments of the 
amount of interest that accrues on the 
borrower’s Direct Loans until the Sec-
retary calculates the borrower’s 
monthly repayment amount on the 
basis of the borrower’s income. 

(5) Limitation on capitalization of inter-
est. If the amount of a borrower’s 
monthly payment is less than the ac-
crued interest, the unpaid interest is 
capitalized until the outstanding prin-
cipal amount is ten percent greater 
than the original principal amount. 
After the outstanding principal 
amount is ten percent greater than the 
original amount, interest continues to 
accrue but is not capitalized. For pur-
poses of this paragraph, the original 
amount is the amount owed by the bor-
rower when the borrower enters repay-
ment. 

(6) Notification of terms and conditions. 
When a borrower elects or is required 
by the Secretary to repay a loan under 
the income contingent repayment plan, 
the Secretary notifies the borrower of 
the terms and conditions of the plan, 
including— 

(i) That the Internal Revenue Service 
will disclose certain tax return infor-
mation to the Secretary or the Sec-
retary’s agents; and 

(ii) That if the borrower believes that 
special circumstances warrant an ad-
justment to the borrower’s repayment 
obligations, as described in 
§ 685.209(c)(3), the borrower may con-
tact the Secretary and obtain the Sec-
retary’s determination as to whether 
an adjustment is appropriate. 

(7) Consent to disclosure of tax return 
information. (i) A borrower shall pro-
vide written consent to the disclosure 
of certain tax return information by 
the Internal Revenue Service (IRS) to 
agents of the Secretary for purposes of 
calculating a monthly repayment 
amount and servicing and collecting a 
loan under the income contingent re-
payment plan. The borrower shall pro-
vide consent by signing a consent form, 

developed consistent with 26 CFR 
301.6103(c)-1 and provided to the bor-
rower by the Secretary, and shall re-
turn the signed form to the Secretary. 

(ii) The borrower shall consent to dis-
closure of the borrower’s taxpayer 
identity information as defined in 26 
U.S.C. 6103(b)(6), tax filing status, and 
AGI. 

(iii) The borrower shall provide con-
sent for a period of five years from the 
date the borrower signs the consent 
form. The Secretary provides the bor-
rower a new consent form before that 
period expires. The IRS does not dis-
close tax return information after the 
IRS has processed a borrower’s with-
drawal of consent. 

(iv) The Secretary designates the 
standard repayment plan for a bor-
rower who selects the income contin-
gent repayment plan but— 

(A) Fails to provide the required 
written consent; 

(B) Fails to renew written consent 
upon the expiration of the five-year pe-
riod for consent; or 

(C) Withdraws consent and does not 
select another repayment plan. 

(v) If a borrower defaults and the 
Secretary designates the income con-
tingent repayment plan for the bor-
rower but the borrower fails to provide 
the required written consent, the Sec-
retary mails a notice to the borrower 
establishing a repayment schedule for 
the borrower. 

(Approved by the Office of Management and 
Budget under control number 1845–0021) 

(Authority: 20 U.S.C. 1087a et seq.) 

[59 FR 66134, Dec. 22, 1994, as amended at 60 
FR 33345, June 28, 1995; 60 FR 61823, Dec. 1, 
1995; 61 FR 24447, May 15, 1996; 61 FR 31359, 
June 19, 1996; 64 FR 29183, May 28, 1999; 64 FR 
58972, Nov. 1, 1999; 71 FR 45714, Aug. 9, 2006] 

§ 685.210 Choice of repayment plan. 

(a) Initial selection of a repayment 
plan. (1) Before a Direct Loan enters 
into repayment, the Secretary provides 
the borrower a description of the avail-
able repayment plans and requests the 
borrower to select one. A borrower may 
select a repayment plan before the loan 
enters repayment by notifying the Sec-
retary of the borrower’s selection in 
writing. 
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(2) If a borrower does not select a re-
payment plan, the Secretary des-
ignates the standard repayment plan 
described in § 685.208(b) for the bor-
rower. 

(b) Changing repayment plans. (1) A 
borrower may change repayment plans 
at any time after the loan has entered 
repayment by notifying the Secretary. 
However, a borrower who is repaying a 
defaulted loan under the income con-
tingent repayment plan under 
§ 685.211(d)(3)(ii) may not change to an-
other repayment plan unless— 

(i) The borrower was required to and 
did make a payment under the income 
contingent repayment plan in each of 
the prior three (3) months; or 

(ii) The borrower was not required to 
make payments but made three reason-
able and affordable payments in each 
of the prior three months; and 

(iii) The borrower makes and the Sec-
retary approves a request to change 
plans. 

(2)(i) A borrower may not change to a 
repayment plan that has a maximum 
repayment period of less than the num-
ber of years the loan has already been 
in repayment, except that a borrower 
may change to the income contingent 
repayment plan at any time. 

(ii) If a borrower changes plans, the 
repayment period is the period pro-
vided under the borrower’s new repay-
ment plan, calculated from the date 
the loan initially entered repayment. 
However, if a borrower changes to the 
income contingent repayment plan, the 
repayment period is calculated as de-
scribed in § 685.209(c)(4). 

(Authority: 20 U.S.C. 1087a et seq.) 

[59 FR 61690, Dec. 1, 1994, as amended at 65 
FR 65629, Nov. 1, 2000; 68 FR 75430, Dec. 31, 
2003] 

§ 685.211 Miscellaneous repayment 
provisions. 

(a) Payment application and prepay-
ment. (1) The Secretary applies any 
payment first to any accrued charges 
and collection costs, then to any out-
standing interest, and then to out-
standing principal. 

(2) A borrower may prepay all or part 
of a loan at any time without penalty. 
If a borrower pays any amount in ex-
cess of the amount due, the excess 
amount is a prepayment. 

(3) If a prepayment equals or exceeds 
the monthly repayment amount under 
the borrower’s repayment plan, the 
Secretary— 

(i) Applies the prepaid amount ac-
cording to paragraph (a)(1) of this sec-
tion; 

(ii) Advances the due date of the next 
payment unless the borrower requests 
otherwise; and 

(iii) Notifies the borrower of any re-
vised due date for the next payment. 

(4) If a prepayment is less than the 
monthly repayment amount, the Sec-
retary applies the prepayment accord-
ing to paragraph (a)(1) of this section. 

(b) Repayment incentives. To encour-
age on-time repayment, the Secretary 
may reduce the interest rate for a bor-
rower who repays a loan under a sys-
tem or on a schedule that meets re-
quirements specified by the Secretary. 

(c) Refunds and returns of title IV, 
HEA program funds from schools. The 
Secretary applies any refund or return 
of title IV, HEA program funds that 
the Secretary receives from a school 
under § 668.22 against the borrower’s 
outstanding principal and notifies the 
borrower of the refund or return. 

(d) Default—(1) Acceleration. If a bor-
rower defaults on a Direct Loan, the 
entire unpaid balance and accrued in-
terest are immediately due and pay-
able. 

(2) Collection charges. If a borrower 
defaults on a Direct Loan, the Sec-
retary assesses collection charges in 
accordance with § 685.202(e). 

(3) Collection of a defaulted loan. (i) 
The Secretary may take any action au-
thorized by law to collect a defaulted 
Direct Loan including, but not limited 
to, filing a lawsuit against the bor-
rower, reporting the default to na-
tional credit bureaus, requesting the 
Internal Revenue Service to offset the 
borrower’s Federal income tax refund, 
and garnishing the borrower’s wages. 

(ii) If a borrower defaults on a Direct 
Subsidized Loan, a Direct Unsubsidized 
Loan, or a Direct Consolidation Loan, 
the Secretary may designate the in-
come contingent repayment plan for 
the borrower. 

(e) Ineligible borrowers. (1) The Sec-
retary determines that a borrower is 
ineligible if, at the time the loan was 
made and without the school’s or the 
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Secretary’s knowledge, the borrower 
(or the student on whose behalf a par-
ent borrowed) provided false or erro-
neous information, has been convicted 
of, or has pled nolo contendere or 
guilty to, a crime involving fraud in 
obtaining title IV, HEA program funds, 
or took actions that caused the bor-
rower or student— 

(i) To receive a loan for which the 
borrower is wholly or partially ineli-
gible; 

(ii) To receive interest benefits for 
which the borrower was ineligible; or 

(iii) To receive loan proceeds for a pe-
riod of enrollment for which the bor-
rower was not eligible. 

(2) If the Secretary makes the deter-
mination described in paragraph (e)(1) 
of this section, the Secretary sends an 
ineligible borrower a demand letter 
that requires the borrower to repay 
some or all of a loan, as appropriate. 
The demand letter requires that within 
30 days from the date the letter is 
mailed, the borrower repay any prin-
cipal amount for which the borrower is 
ineligible and any accrued interest, in-
cluding interest subsidized by the Sec-
retary, through the previous quarter. 

(3) If a borrower fails to comply with 
the demand letter described in para-
graph (e)(2) of this section, the bor-
rower is in default on the entire loan. 

(4) A borrower may not consolidate a 
loan under § 685.220 for which the bor-
rower is wholly or partially ineligible. 

(f) Rehabilitation of defaulted loans. (1) 
A defaulted Direct Loan, except for a 
loan on which a judgment has been ob-
tained, is rehabilitated if the borrower 
makes nine voluntary, reasonable, and 
affordable monthly payments within 20 
days of the due date during ten con-
secutive months. The amount of such a 
payment is determined on the basis of 
the borrower’s total financial cir-
cumstances. If a defaulted loan is reha-
bilitated, the Secretary instructs any 
credit bureau to which the default was 
reported to remove the default from 
the borrower’s credit history. 

(2) A defaulted Direct Loan on which 
a judgment has been obtained may not 
be rehabilitated. 

(3) A Direct Loan obtained by fraud 
for which the borrower has been con-
victed of, or has pled nolo contendere 
or guilty to, a crime involving fraud in 

obtaining title IV, HEA program as-
sistance may not be rehabilitated. 

(Authority: 20 U.S.C. 1087a et seq.) 

[59 FR 61690, Dec. 1, 1994, as amended at 64 
FR 57961, Oct. 27, 1999; 64 FR 59043, Nov. 1, 
1999; 65 FR 65629, Nov. 1, 2000; 66 FR 34765, 
June 29, 2001; 67 FR 67081, Nov. 1, 2002; 71 FR 
45714, Aug. 9, 2006] 

§ 685.212 Discharge of a loan obliga-
tion. 

(a) Death. (1) If a borrower (or the 
student on whose behalf a parent bor-
rowed a Direct PLUS Loan) dies, the 
Secretary discharges the obligation of 
the borrower and any endorser to make 
any further payments on the loan 
based on an original or certified copy 
of the borrower’s (or student’s in the 
case of a Direct PLUS loan obtained by 
a parent borrower) death certificate. 

(2) If an original or certified copy of 
the death certificate is not available, 
the Secretary discharges the loan only 
based on other reliable documentation 
that establishes, to the Secretary’s sat-
isfaction, that the borrower (or stu-
dent) has died. The Secretary dis-
charges a loan based on documentation 
other than an original or certified copy 
of the death certificate only under ex-
ceptional circumstances and on a case- 
by-case basis. 

(3) In the case of a Direct PLUS Con-
solidation Loan that repaid a Direct 
PLUS Loan or a Federal PLUS Loan 
obtained on behalf of a student who 
dies, the Secretary discharges an 
amount equal to the portion of the out-
standing balance of the consolidation 
loan, as of the date of the student’s 
death, attributable to that Direct 
PLUS Loan or Federal PLUS Loan. 

(b) Total and permanent disability. If a 
borrower meets the requirements in 
§ 685.213(c), the Secretary discharges 
the obligation of the borrower and any 
endorser to make any further pay-
ments on the loan. 

(c) Bankruptcy. If a borrower’s obliga-
tion to repay a loan is discharged in 
bankruptcy, the Secretary does not re-
quire the borrower to make any further 
payments on the loan. 

(d) Closed schools. If a borrower meets 
the requirements in § 685.214, the Sec-
retary discharges the obligation of the 
borrower and any endorser to make 
any further payments on the loan. In 
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the case of a Direct Consolidation 
Loan, the Secretary discharges the por-
tion of the consolidation loan equal to 
the amount of the discharge applicable 
to any loan disbursed, in whole or in 
part, on or after January 1, 1986 that 
was included in the consolidation loan. 

(e) False certification and unauthorized 
disbursement. If a borrower meets the 
requirements in § 685.215, the Secretary 
discharges the obligation of the bor-
rower and any endorser to make any 
further payments on the loan. In the 
case of a Direct Consolidation Loan, 
the Secretary discharges the portion of 
the consolidation loan equal to the 
amount of the discharge applicable to 
any loan disbursed, in whole or in part, 
on or after January 1, 1986 that was in-
cluded in the consolidation loan. 

(f) Unpaid refunds. If a borrower 
meets the requirements in § 685.216, the 
Secretary discharges the obligation of 
the borrower and any endorser to make 
any further payments on the amount of 
the loan equal to the unpaid refund and 
any accrued interest and other charges 
associated with the unpaid refund. In 
the case of a Direct Consolidation 
Loan, the Secretary discharges the por-
tion of the consolidation loan equal to 
the amount of the unpaid refund owed 
on any loan disbursed, in whole or in 
part, on or after January 1, 1986 that 
was included in the consolidation loan. 

(g) Payments received after eligibility 
for discharge—(1) For the discharge con-
ditions in paragraphs (a), (c), (d), and (e) 
of this section. Upon receipt of accept-
able documentation and approval of 
the discharge request, the Secretary 
returns to the sender, or, for a dis-
charge based on death, the borrower’s 
estate, any payments received after the 
date that the eligibility requirements 
for discharge were met. 

(2) For the discharge condition in para-
graph (b) of this section. Upon making a 
final determination of eligibility for 
discharge based on total and perma-
nent disability, the Secretary returns 
to the sender any payments received 
after the date the borrower became to-
tally and permanently disabled, as cer-
tified under § 685.213(b). 

(3) For the discharge condition in para-
graph (f) of this section. Upon receipt of 
acceptable documentation and ap-
proval of the discharge request, the 

Secretary returns to the sender pay-
ments received in excess of the amount 
owed on the loan after applying the un-
paid refund. 

(h) Teacher loan forgiveness program. If 
a new borrower meets the requirements 
in § 685.217, the Secretary repays up to 
$5,000, or up to $17,500, of the borrower’s 
Direct Subsidized Loans, Direct Unsub-
sidized Loans, and, in certain cases, Di-
rect Consolidation Loans. 

(i) September 11 survivors discharge. If 
a borrower meets the requirements in 
§ 685.218, the Secretary discharges the 
obligation of the borrower and any en-
dorser to make any further payments— 

(1) On an eligible Direct Loan if the 
borrower qualifies as the spouse of an 
eligible public servant; 

(2) On the portion of a joint Direct 
Consolidation Loan incurred on behalf 
of an eligible victim, if the borrower 
qualifies as the spouse of an eligible 
victim; 

(3) On a Direct PLUS Loan incurred 
on behalf of an eligible victim if the 
borrower qualifies as an eligible par-
ent; and 

(4) On the portion of a Direct Consoli-
dation Loan that repaid a PLUS loan 
incurred on behalf of an eligible vic-
tim, if the borrower qualifies as an eli-
gible parent. 

(Approved by the Office of Management and 
Budget under control number 1845–0021) 

(Authority: 20 U.S.C. 1087a et seq.) 

[59 FR 61690, Dec. 1, 1994, as amended at 61 
FR 29900, June 12, 1996; 62 FR 30412, June 3, 
1997; 62 FR 63435, Nov. 28, 1997; 63 FR 34816, 
June 26, 1998; 64 FR 58969, Nov. 1, 1999; 65 FR 
65629, 65694, Nov. 1, 2000; 66 FR 34765, June 29, 
2001; 67 FR 67081, Nov. 1, 2002; 71 FR 45714, 
Aug. 9, 2006; 71 FR 78083, Dec. 28, 2006] 

§ 685.213 Total and permanent dis-
ability discharge. 

(a) General. (1) If the Secretary 
makes an initial determination that a 
borrower is totally and permanently 
disabled, the Secretary— 

(i) Notifies the borrower that the 
loan will be in a conditional discharge 
status for up to three years from the 
date that the borrower became totally 
and permanently disabled, as certified 
under 685.213(b). The Secretary also no-
tifies the borrower of the conditions of 
the conditional discharge period, and 
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that all or part of the three-year condi-
tional discharge period may predate 
the Secretary’s initial determination. 

(ii) Suspends any efforts to collect on 
the loan from the date of the initial de-
termination described in paragraph 
(a)(1) of this section until the end of 
the conditional discharge period. 

(2) If the borrower continues to meet 
the eligibility requirements for total 
and permanent disability discharge 
during and at the end of the three-year 
conditional discharge period, the Sec-
retary— 

(i) Discharges the obligation of the 
borrower and any endorser to make 
any further payments on the loan at 
the end of that period; and 

(ii) Returns to the borrower any pay-
ments received after the date the bor-
rower became totally and permanently 
disabled, as certified under § 685.213(b). 

(3) If the borrower does not continue 
to meet the eligibility requirements 
for a total and permanent disability 
discharge at any time during or at the 
end of the three-year conditional dis-
charge period, the Secretary resumes 
collection activity on the loan. The 
Secretary does not require the bor-
rower to pay any interest that accrued 
on the loan from the date of the initial 
determination described in paragraph 
(a)(1) of this section through the end of 
the conditional discharge period. 

(4) Except as provided in paragraph 
(e)(1) of this section, a borrower is not 
considered totally and permanently 
disabled based on a condition that ex-
isted at the time the loan was made, 
unless the borrower’s condition sub-
stantially deteriorated after the loan 
was made so as to render the borrower 
totally and permanently disabled. 

(b) Initial determination of total and 
permanent disability. The Secretary 
makes an initial determination that a 
borrower is totally and permanently 
disabled if the borrower (or the bor-
rower’s representative) provides the 
Secretary with a certification (on a 
form approved by the Secretary) by a 
physician who is a doctor of medicine 
or osteopathy and legally authorized to 
practice in a State that the borrower is 
totally and permanently disabled as de-
fined in 34 CFR 682.200(b). 

(c) Eligibility requirements for total and 
permanent disability discharge. A bor-

rower meets the eligibility require-
ments for total and permanent dis-
ability discharge if, during and at the 
end of the three-year conditional dis-
charge period described in paragraph 
(a)(1) of this section— 

(1) The borrower’s annual earnings 
from employment do not exceed 100 
percent of the poverty line for a family 
of two, as determined in accordance 
with the Community Service Block 
Grant Act; and 

(2) The borrower does not receive a 
new loan under the Perkins, FFEL, or 
Direct Loan programs, except for a 
FFEL or Direct consolidation loan that 
does not include any loans that are in 
a conditional discharge status. 

(d) Conditional discharge period. Dur-
ing the conditional discharge period 
described in paragraph (a)(1) of this 
section, the borrower— 

(1) Is not required to make any pay-
ments of principal or interest on the 
loan beginning on the date the Sec-
retary makes an initial determination 
that the borrower is totally and perma-
nently disabled; 

(2) Is not considered to be delinquent 
or in default on the loan, unless the 
loan was delinquent or in default at the 
time the conditional discharge was 
granted; 

(3) Must promptly notify the Sec-
retary of any changes in the borrower’s 
address or telephone number; 

(4) Must promptly notify the Sec-
retary if the borrower’s annual earn-
ings from employment exceed the 
amount specified in paragraph (c)(1) of 
this section; and 

(5) Must provide the Secretary, upon 
request, with additional documenta-
tion or information related to the bor-
rower’s eligibility for discharge under 
this section. 

(e) Provisions for discharge of Direct 
Consolidation Loans. (1) For a Direct 
Consolidation Loan, a borrower is con-
sidered totally and permanently dis-
abled if he or she would be considered 
totally and permanently disabled under 
the provisions of this section for all of 
the loans that were included in the Di-
rect Consolidation Loan if those loans 
had not been consolidated. 

(2) For the purposes of discharging a 
loan under paragraph (e)(1) of this sec-
tion, the provisions of this section 
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apply to each loan included in the Di-
rect Consolidation Loan, even if the 
loan is not a Direct Loan Program 
loan. 

(3) If requested, a borrower seeking 
to discharge a loan obligation under 
paragraph (e)(1) of this section must 
provide the Secretary with the dis-
bursement dates of the underlying 
loans. 

(Authority: 20 U.S.C. 1087a et seq.) 

[65 FR 65694, Nov. 1, 2000] 

§ 685.214 Closed school discharge. 
(a) General. (1) The Secretary dis-

charges the borrower’s (and any en-
dorser’s) obligation to repay a Direct 
Loan in accordance with the provisions 
of this section if the borrower (or the 
student on whose behalf a parent bor-
rowed) did not complete the program of 
study for which the loan was made be-
cause the school at which the borrower 
(or student) was enrolled closed, as de-
scribed in paragraph (c) of this section. 

(2) For purposes of this section— 
(i) A school’s closure date is the date 

that the school ceases to provide edu-
cational instruction in all programs, as 
determined by the Secretary; and 

(ii) ‘‘School’’ means a school’s main 
campus or any location or branch of 
the main campus. 

(b) Relief pursuant to discharge. (1) 
Discharge under this section relieves 
the borrower of any past or present ob-
ligation to repay the loan and any ac-
crued charges or collection costs with 
respect to the loan. 

(2) The discharge of a loan under this 
section qualifies the borrower for reim-
bursement of amounts paid voluntarily 
or through enforced collection on the 
loan. 

(3) The Secretary does not regard a 
borrower who has defaulted on a loan 
discharged under this section as in de-
fault on the loan after discharge, and 
such a borrower is eligible to receive 
assistance under programs authorized 
by title IV of the Act. 

(4) The Secretary reports the dis-
charge of a loan under this section to 
all credit reporting agencies to which 
the Secretary previously reported the 
status of the loan. 

(c) Borrower qualification for discharge. 
In order to qualify for discharge of a 

loan under this section, a borrower 
shall submit to the Secretary a written 
request and sworn statement, and the 
factual assertions in the statement 
must be true. The statement need not 
be notarized but must be made by the 
borrower under penalty of perjury. In 
the statement, the borrower shall— 

(1) State that the borrower (or the 
student on whose behalf a parent bor-
rowed)— 

(i) Received the proceeds of a loan, in 
whole or in part, on or after January 1, 
1986 to attend a school; 

(ii) Did not complete the program of 
study at that school because the school 
closed while the student was enrolled, 
or the student withdrew from the 
school not more than 90 days before the 
school closed (or longer in exceptional 
circumstances); and 

(iii) Did not complete the program of 
study through a teach-out at another 
school or by transferring academic 
credits or hours earned at the closed 
school to another school; 

(2) State whether the borrower (or 
student) has made a claim with respect 
to the school’s closing with any third 
party, such as the holder of a perform-
ance bond or a tuition recovery pro-
gram, and, if so, the amount of any 
payment received by the borrower (or 
student) or credited to the borrower’s 
loan obligation; and 

(3) State that the borrower (or stu-
dent)— 

(i) Agrees to provide to the Secretary 
upon request other documentation rea-
sonably available to the borrower that 
demonstrates that the borrower meets 
the qualifications for discharge under 
this section; and 

(ii) Agrees to cooperate with the Sec-
retary in enforcement actions in ac-
cordance with paragraph (d) of this sec-
tion and to transfer any right to recov-
ery against a third party to the Sec-
retary in accordance with paragraph 
(e) of this section. 

(d) Cooperation by borrower in enforce-
ment actions. (1) In order to obtain a 
discharge under this section, a bor-
rower shall cooperate with the Sec-
retary in any judicial or administra-
tive proceeding brought by the Sec-
retary to recover amounts discharged 
or to take other enforcement action 
with respect to the conduct on which 
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the discharge was based. At the request 
of the Secretary and upon the Sec-
retary’s tendering to the borrower the 
fees and costs that are customarily 
provided in litigation to reimburse wit-
nesses, the borrower shall— 

(i) Provide testimony regarding any 
representation made by the borrower 
to support a request for discharge; 

(ii) Produce any documents reason-
ably available to the borrower with re-
spect to those representations; and 

(iii) If required by the Secretary, pro-
vide a sworn statement regarding those 
documents and representations. 

(2) The Secretary denies the request 
for a discharge or revokes the dis-
charge of a borrower who— 

(i) Fails to provide the testimony, 
documents, or a sworn statement re-
quired under paragraph (d)(1) of this 
section; or 

(ii) Provides testimony, documents, 
or a sworn statement that does not 
support the material representations 
made by the borrower to obtain the 
discharge. 

(e) Transfer to the Secretary of bor-
rower’s right of recovery against third 
parties. (1) Upon discharge under this 
section, the borrower is deemed to have 
assigned to and relinquished in favor of 
the Secretary any right to a loan re-
fund (up to the amount discharged) 
that the borrower (or student) may 
have by contract or applicable law with 
respect to the loan or the enrollment 
agreement for the program for which 
the loan was received, against the 
school, its principals, its affiliates and 
their successors, its sureties, and any 
private fund, including the portion of a 
public fund that represents funds re-
ceived from a private party. 

(2) The provisions of this section 
apply notwithstanding any provision of 
State law that would otherwise restrict 
transfer of those rights by the bor-
rower (or student), limit or prevent a 
transferee from exercising those rights, 
or establish procedures or a scheme of 
distribution that would prejudice the 
Secretary’s ability to recover on those 
rights. 

(3) Nothing in this section limits or 
forecloses the borrower’s (or student’s) 
right to pursue legal and equitable re-
lief regarding disputes arising from 

matters unrelated to the discharged 
Direct Loan. 

(f) Discharge procedures. (1) After con-
firming the date of a school’s closure, 
the Secretary identifies any Direct 
Loan borrower (or student on whose be-
half a parent borrowed) who appears to 
have been enrolled at the school on the 
school closure date or to have with-
drawn not more than 90 days prior to 
the closure date. 

(2) If the borrower’s current address 
is known, the Secretary mails the bor-
rower a discharge application and an 
explanation of the qualifications and 
procedures for obtaining a discharge. 
The Secretary also promptly suspends 
any efforts to collect from the bor-
rower on any affected loan. The Sec-
retary may continue to receive bor-
rower payments. 

(3) If the borrower’s current address 
is unknown, the Secretary attempts to 
locate the borrower and determines the 
borrower’s potential eligibility for a 
discharge under this section by con-
sulting with representatives of the 
closed school, the school’s licensing 
agency, the school’s accrediting agen-
cy, and other appropriate parties. If 
the Secretary learns the new address of 
a borrower, the Secretary mails to the 
borrower a discharge application and 
explanation and suspends collection, as 
described in paragraph (f)(2) of this sec-
tion. 

(4) If a borrower fails to submit the 
written request and sworn statement 
described in paragraph (c) of this sec-
tion within 60 days of the Secretary’s 
mailing the discharge application, the 
Secretary resumes collection and 
grants forbearance of principal and in-
terest for the period in which collec-
tion activity was suspended. The Sec-
retary may capitalize any interest ac-
crued and not paid during that period. 

(5) If the Secretary determines that a 
borrower who requests a discharge 
meets the qualifications for a dis-
charge, the Secretary notifies the bor-
rower in writing of that determination. 

(6) If the Secretary determines that a 
borrower who requests a discharge does 
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not meet the qualifications for a dis-
charge, the Secretary notifies that bor-
rower in writing of that determination 
and the reasons for the determination. 

(Approved by the Office of Management and 
Budget under control number 1845–0021) 

(Authority: 20 U.S.C. 1087a et seq.) 

[59 FR 61690, Dec. 1, 1994, as amended at 59 
FR 66134, Dec. 22, 1994; 64 FR 58972, Nov. 1, 
1999. Redesignated at 65 FR 65629, Nov. 1, 
2000, as amended at 66 FR 34765, June 29, 2001] 

§ 685.215 Discharge for false certifi-
cation of student eligibility or un-
authorized payment. 

(a) Basis for discharge—(1) False certifi-
cation. The Secretary discharges a bor-
rower’s (and any endorser’s) obligation 
to repay a Direct Loan in accordance 
with the provisions of this section if a 
school falsely certifies the eligibility of 
the borrower (or the student on whose 
behalf a parent borrowed) to receive 
the loan. The Secretary considers a 
student’s eligibility to borrow to have 
been falsely certified by the school if 
the school— 

(i) Certified the student’s eligibility 
for a Direct Loan on the basis of abil-
ity to benefit from its training and the 
student did not meet the eligibility re-
quirements described in 34 CFR part 
668 and section 484(d) of the Act, as ap-
plicable; 

(ii) Signed the borrower’s name on 
the loan application or promissory 
note without the borrower’s authoriza-
tion; or 

(iii) Certified the eligibility of a stu-
dent who, because of a physical or men-
tal condition, age, criminal record, or 
other reason accepted by the Sec-
retary, would not meet the require-
ments for employment (in the stu-
dent’s State of residence when the loan 
was originated) in the occupation for 
which the training program supported 
by the loan was intended. 

(iv) Certified the individual’s eligi-
bility for a Direct Loan as a result of 
the crime of identity theft committed 
against the individual, as that crime is 
defined in § 682.402(e)(14). 

(2) Unauthorized payment. The Sec-
retary discharges a borrower’s (and any 
endorser’s) obligation to repay a Direct 
Loan if the school, without the bor-
rower’s authorization, endorsed the 
borrower’s loan check or signed the 

borrower’s authorization for electronic 
funds transfer, unless the proceeds of 
the loan were delivered to the student 
or applied to charges owed by the stu-
dent to the school. 

(b) Relief pursuant to discharge. (1) 
Discharge for false certification under 
paragraph (a)(1) of this section relieves 
the borrower of any past or present ob-
ligation to repay the loan and any ac-
crued charges and collection costs with 
respect to the loan. 

(2) Discharge for unauthorized pay-
ment under paragraph (a)(2) of this sec-
tion relieves the borrower of the obli-
gation to repay the amount of the pay-
ment discharged. 

(3) The discharge under this section 
qualifies the borrower for reimburse-
ment of amounts paid voluntarily or 
through enforced collection on the dis-
charged loan or payment. 

(4) The Secretary does not regard a 
borrower who has defaulted on a loan 
discharged under this section as in de-
fault on the loan after discharge, and 
such a borrower is eligible to receive 
assistance under programs authorized 
by title IV of the Act. 

(5) The Secretary reports the dis-
charge under this section to all credit 
reporting agencies to which the Sec-
retary previously reported the status 
of the loan. 

(c) Borrower qualification for discharge. 
In order to qualify for discharge under 
this section, the borrower shall submit 
to the Secretary a written request and 
a sworn statement, and the factual as-
sertions in the statement must be true. 
The statement need not be notarized 
but must be made by the borrower 
under penalty of perjury. In the state-
ment, the borrower shall meet the re-
quirements in paragraphs (c) (1) 
through (6) of this section. 

(1) Ability to benefit. In the case of a 
borrower requesting a discharge based 
on defective testing of the student’s 
ability to benefit, the borrower shall 
state that the borrower (or the student 
on whose behalf a parent borrowed)— 

(i) Received a disbursement of a loan, 
in whole or in part, on or after January 
1, 1986 to attend a school; and 

(ii) Received a Direct Loan at that 
school on the basis of an ability to ben-
efit from the school’s training and did 
not meet the eligibility requirements 
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described in 34 CFR part 668 and sec-
tion 484(d) of the Act, as applicable; 

(2) Unauthorized loan. In the case of a 
borrower requesting a discharge be-
cause the school signed the borrower’s 
name on the loan application or prom-
issory note without the borrower’s au-
thorization, the borrower shall— 

(i) State that he or she did not sign 
the document in question or authorize 
the school to do so; and 

(ii) Provide five different specimens 
of his or her signature, two of which 
must be within one year before or after 
the date of the contested signature. 

(3) Unauthorized payment. In the case 
of a borrower requesting a discharge 
because the school, without the bor-
rower’s authorization, endorsed the 
borrower’s loan check or signed the 
borrower’s authorization for electronic 
funds transfer, the borrower shall— 

(i) State that he or she did not en-
dorse the loan check or sign the au-
thorization for electronic funds trans-
fer or authorize the school to do so; 

(ii) Provide five different specimens 
of his or her signature, two of which 
must be within one year before or after 
the date of the contested signature; 

(iii) State that the proceeds of the 
contested disbursement were not deliv-
ered to the student or applied to 
charges owed by the student to the 
school. 

(4) Identity theft. In the case of an in-
dividual whose eligibility to borrow 
was falsely certified because he or she 
was a victim of the crime of identity 
theft and is requesting a discharge, the 
individual shall— 

(i) Certify that the individual did not 
sign the promissory note, or that any 
other means of identification used to 
obtain the loan was used without the 
authorization of the individual claim-
ing relief; 

(ii) Certify that the individual did 
not receive or benefit from the pro-
ceeds of the loan with knowledge that 
the loan had been made without the 
authorization of the individual; 

(iii) Provide a copy of a local, State, 
or Federal court verdict or judgment 
that conclusively determines that the 
individual who is named as the bor-
rower of the loan was the victim of a 
crime of identity theft; and 

(iv) If the judicial determination of 
the crime does not expressly state that 
the loan was obtained as a result of the 
crime of identity theft, provide— 

(A) Authentic specimens of the signa-
ture of the individual, as provided in 
paragraph (c)(2)(ii), or of other means 
of identification of the individual, as 
applicable, corresponding to the means 
of identification falsely used to obtain 
the loan; and 

(B) A statement of facts that dem-
onstrate, to the satisfaction of the Sec-
retary, that eligibility for the loan in 
question was falsely certified as a re-
sult of the crime of identity theft com-
mitted against that individual. 

(5) Claim to third party. The borrower 
shall state whether the borrower (or 
student) has made a claim with respect 
to the school’s false certification or un-
authorized payment with any third 
party, such as the holder of a perform-
ance bond or a tuition recovery pro-
gram, and, if so, the amount of any 
payment received by the borrower (or 
student) or credited to the borrower’s 
loan obligation. 

(6) Cooperation with Secretary. The 
borrower shall state that the borrower 
(or student)— 

(i) Agrees to provide to the Secretary 
upon request other documentation rea-
sonably available to the borrower that 
demonstrates that the borrower meets 
the qualifications for discharge under 
this section; and 

(ii) Agrees to cooperate with the Sec-
retary in enforcement actions as de-
scribed in § 685.214(d) and to transfer 
any right to recovery against a third 
party to the Secretary as described in 
§ 685.214(e). 

(7) Discharge without an application. 
The Secretary may discharge a loan 
under this section without an applica-
tion from the borrower if the Secretary 
determines, based on information in 
the Secretary’s possession, that the 
borrower qualifies for a discharge. 

(d) Discharge procedures. (1) If the 
Secretary determines that a borrower’s 
Direct Loan may be eligible for a dis-
charge under this section, the Sec-
retary mails the borrower a disclosure 
application and an explanation of the 
qualifications and procedures for ob-
taining a discharge. The Secretary also 
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promptly suspends any efforts to col-
lect from the borrower on any affected 
loan. The Secretary may continue to 
receive borrower payments. 

(2) If the borrower fails to submit the 
written request and sworn statement 
described in paragraph (c) of this sec-
tion within 60 days of the Secretary’s 
mailing the disclosure application, the 
Secretary resumes collection and 
grants forbearance of principal and in-
terest for the period in which collec-
tion activity was suspended. The Sec-
retary may capitalize any interest ac-
crued and not paid during that period. 

(3) If the borrower submits the writ-
ten request and sworn statement de-
scribed in paragraph (c) of the section, 
the Secretary determines whether to 
grant a request for discharge under 
this section by reviewing the request 
and sworn statement in light of infor-
mation available from the Secretary’s 
records and from other sources, includ-
ing guaranty agencies, State authori-
ties, and cognizant accrediting associa-
tions. 

(4) If the Secretary determines that 
the borrower meets the applicable re-
quirements for a discharge under para-
graph (c) of this section, the Secretary 
notifies the borrower in writing of that 
determination. 

(5) If the Secretary determines that 
the borrower does not qualify for a dis-
charge, the Secretary notifies the bor-
rower in writing of that determination 
and the reasons for the determination. 

(Approved by the Office of Management and 
Budget under control number 1845–0021) 

(Authority: 20 U.S.C. 1087a et seq.) 

[59 FR 61690, Dec. 1, 1994, as amended at 59 
FR 66134, Dec. 22, 1994; 61 FR 29900, June 12, 
1996; 64 FR 58972, Nov. 1, 1999; 65 FR 65622, 
Nov. 1, 2000. Redesignated and amended at 65 
FR 65629, Nov. 1, 2000; 66 FR 34765, June 29, 
2001; 71 FR 45714, Aug. 9, 2006] 

§ 685.216 Unpaid refund discharge. 
(a)(1) Unpaid refunds in closed school 

situations. In the case of a school that 
has closed, the Secretary discharges a 
former or current borrower’s (and any 
endorser’s) obligation to repay that 
portion of a Direct Loan equal to the 
refund that should have been made by 
the school under applicable law and 
regulations, including this section. 
Any accrued interest and other charges 

associated with the unpaid refund are 
also discharged. 

(2) Unpaid refunds in open school situa-
tions. (i) In the case of a school that is 
open, the Secretary discharges a 
former or current borrower’s (and any 
endorser’s) obligation to repay that 
portion of a Direct Loan equal to the 
refund that should have been made by 
the school under applicable law and 
regulations, including this section, if— 

(A) The borrower (or the student on 
whose behalf a parent borrowed) is not 
attending the school that owes the re-
fund; 

(B) The borrower has been unable to 
resolve the unpaid refund with the 
school; and 

(C) The Secretary is unable to resolve 
the unpaid refund with the school with-
in 120 days from the date the borrower 
submits a complete application in ac-
cordance with paragraph (c)(1) of this 
section regarding the unpaid refund. 
Any accrued interest and other charges 
associated with the unpaid refund are 
also discharged. 

(ii) For the purpose of paragraph 
(a)(2)(i)(C) of this section, within 60 
days of the date notified by the Sec-
retary, the school must submit to the 
Secretary documentation dem-
onstrating that the refund was made 
by the school or that the refund was 
not required to be made by the school. 

(b) Relief to borrower following dis-
charge. (1) If the borrower receives a 
discharge of a portion of a loan under 
this section, the borrower is reim-
bursed for any amounts paid in excess 
of the remaining balance of the loan 
(including accrued interest and other 
charges) owed by the borrower at the 
time of discharge. 

(2) The Secretary reports the dis-
charge of a portion of a loan under this 
section to all credit reporting agencies 
to which the Secretary previously re-
ported the status of the loan. 

(c) Borrower qualification for discharge. 
(1) Except as provided in paragraph 
(c)(2) of this section, to receive a dis-
charge of a portion of a loan under this 
section, a borrower must submit a 
written application to the Secretary. 
The application requests the informa-
tion required to calculate the amount 
of the discharge and requires the bor-
rower to sign a statement swearing to 
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the accuracy of the information in the 
application. The statement need not be 
notarized but must be made by the bor-
rower under penalty of perjury. In the 
statement, the borrower must— 

(i) State that the borrower (or the 
student on whose behalf a parent bor-
rowed)— 

(A) Received the proceeds of a loan, 
in whole or in part, on or after January 
1, 1986 to attend a school; 

(B) Did not attend, withdrew, or was 
terminated from the school within a 
timeframe that entitled the borrower 
to a refund; and 

(C) Did not receive the benefit of a 
refund to which the borrower was enti-
tled either from the school or from a 
third party, such as the holder of a per-
formance bond or a tuition recovery 
program; 

(ii) State whether the borrower (or 
student) has any other application for 
discharge pending for this loan; and 

(iii) State that the borrower (or stu-
dent)— 

(A) Agrees to provide to the Sec-
retary upon request other documenta-
tion reasonably available to the bor-
rower that demonstrates that the bor-
rower meets the qualifications for dis-
charge under this section; and 

(B) Agrees to cooperate with the Sec-
retary in enforcement actions as de-
scribed in § 685.214(d) and to transfer 
any right to recovery against a third 
party to the Secretary as described in 
§ 685.214(e). 

(2) The Secretary may discharge a 
portion of a loan under this section 
without an application if the Secretary 
determines, based on information in 
the Secretary’s possession, that the 
borrower qualifies for a discharge. 

(d) Determination of amount eligible for 
discharge. (1) The Secretary determines 
the amount eligible for discharge based 
on information showing the refund 
amount or by applying the appropriate 
refund formula to information that the 
borrower provides or that is otherwise 
available to the Secretary. For pur-
poses of this section, all unpaid refunds 
are considered to be attributed to loan 
proceeds. 

(2) If the information in paragraph 
(d)(1) of this section is not available, 
the Secretary uses the following for-

mulas to determine the amount eligi-
ble for discharge: 

(i) In the case of a student who fails 
to attend or whose withdrawal or ter-
mination date is before October 7, 2000 
and who completes less than 60 percent 
of the loan period, the Secretary dis-
charges the lesser of the institutional 
charges unearned or the loan amount. 
The Secretary determines the amount 
of the institutional charges unearned 
by— 

(A) Calculating the ratio of the 
amount of time remaining in the loan 
period after the student’s last day of 
attendance to the actual length of the 
loan period; and 

(B) Multiplying the resulting factor 
by the institutional charges assessed 
the student for the loan period. 

(ii) In the case of a student who fails 
to attend or whose withdrawal or ter-
mination date is on or after October 7, 
2000 and who completes less than 60 
percent of the loan period, the Sec-
retary discharges the loan amount un-
earned. The Secretary determines the 
loan amount unearned by— 

(A) Calculating the ratio of the 
amount of time remaining in the loan 
period after the student’s last day of 
attendance to the actual length of the 
loan period; and 

(B) Multiplying the resulting factor 
by the total amount of title IV grants 
and loans received by the student, or, if 
unknown, the loan amount. 

(iii) In the case of a student who 
completes 60 percent or more of the 
loan period, the Secretary does not dis-
charge any amount because a student 
who completes 60 percent or more of 
the loan period is not entitled to a re-
fund. 

(e) Discharge procedures. (1) Except as 
provided in paragraph (c)(2) of this sec-
tion, if the Secretary learns that a 
school did not make a refund of loan 
proceeds owed under applicable law and 
regulations, the Secretary sends the 
borrower a discharge application and 
an explanation of the qualifications 
and procedures for obtaining a dis-
charge. The Secretary also promptly 
suspends any efforts to collect from the 
borrower on any affected loan. The 
Secretary may continue to receive bor-
rower payments. 

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00883 Fmt 8010 Sfmt 8010 Y:\SGML\211134.XXX 211134



874 

34 CFR Ch. VI (7–1–07 Edition) § 685.217 

(2) If a borrower who is sent a dis-
charge application fails to submit the 
application within 60 days of the Sec-
retary’s sending the discharge applica-
tion, the Secretary resumes collection 
and grants forbearance of principal and 
interest for the period in which collec-
tion activity was suspended. The Sec-
retary may capitalize any interest ac-
crued and not paid during that period. 

(3) If a borrower qualifies for a dis-
charge, the Secretary notifies the bor-
rower in writing. The Secretary re-
sumes collection and grants forbear-
ance of principal and interest on the 
portion of the loan not discharged for 
the period in which collection activity 
was suspended. The Secretary may cap-
italize any interest accrued and not 
paid during that period. 

(4) If a borrower does not qualify for 
a discharge, the Secretary notifies the 
borrower in writing of the reasons for 
the determination. The Secretary re-
sumes collection and grants forbear-
ance of principal and interest for the 
period in which collection activity was 
suspended. The Secretary may cap-
italize any interest accrued and not 
paid during that period. 

(Approved by the Office of Management and 
Budget under control number 1845–0021) 

(Authority: 20 U.S.C. 1087a et seq.) 

[64 FR 58969, Nov. 1, 1999. Redesignated and 
amended at 65 FR 65629, Nov. 1, 2000; 66 FR 
34765, June 29, 2001] 

§ 685.217 Teacher loan forgiveness pro-
gram. 

(a) General. The teacher loan forgive-
ness program is intended to encourage 
individuals to enter and continue in 
the teaching profession. For new bor-
rowers, the Secretary repays the 
amount specified in this paragraph on 
the borrower’s subsidized and unsub-
sidized Federal Stafford Loans, Direct 
Subsidized Loans, Direct Unsubsidized 
Loans, and in certain cases, Federal 
Consolidation Loans or Direct Consoli-
dation Loans. The forgiveness program 
is only available to a borrower who has 
no outstanding loan balance under the 
FFEL Program or the Direct Loan Pro-
gram on October 1, 1998 or who has no 
outstanding loan balance on the date 
he or she obtains a loan after October 
1, 1998. The borrower must have been 

employed as a full-time teacher for five 
consecutive complete academic years, 
at least one of which was after the 
1997–1998 academic year, in certain eli-
gible elementary or secondary schools 
that serve low-income families. All 
borrowers eligible for teacher loan for-
giveness may receive loan forgiveness 
of up to a combined total of $5,000 on 
the borrower’s eligible FFEL and Di-
rect Loan Program loans. If the bor-
rower taught for five consecutive years 
as a highly qualified mathematics or 
science teacher in an eligible sec-
ondary school, or as a highly qualified 
special education teacher in an eligible 
elementary or secondary school, the 
borrower may receive loan forgiveness 
of up to a combined total of $17,500 on 
the borrower’s eligible FFEL and Di-
rect Loan Program loans. The loan for 
which the borrower is seeking forgive-
ness must have been made prior to the 
end of the borrower’s fifth year of 
qualifying teaching service. 

(b) Definitions. The following defini-
tions apply to this section: 

Academic year means one complete 
school year at the same school, or two 
complete and consecutive half years at 
different schools, or two complete and 
consecutive half years from different 
school years at either the same school 
or different schools. Half years exclude 
summer sessions and generally fall 
within a twelve-month period. For 
schools that have a year-round pro-
gram of instruction, a minimum of 
nine months is considered an academic 
year. 

Elementary school means a public or 
nonprofit private school that provides 
elementary education as determined by 
State law or the Secretary if that 
school is not in a State. 

Full-time means the standard used by 
a State in defining full-time employ-
ment as a teacher. For a borrower 
teaching in more than one school, the 
determination of full-time is based on 
the combination of all qualifying em-
ployment. 

Highly qualified means highly quali-
fied as defined in section 9101 of the El-
ementary and Secondary Education 
Act of 1965, as amended. 

Secondary school means a public or 
nonprofit private school that provides 
secondary education as determined by 
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State law or the Secretary if the school 
is not in a State. 

Teacher means a person who provides 
direct classroom teaching or class-
room-type teaching in a non-classroom 
setting, including Special Education 
teachers. 

(c) Borrower eligibility. (1) A borrower 
may obtain loan forgiveness under this 
program if he or she has been employed 
as a full-time teacher for five consecu-
tive complete academic years, at least 
one of which was after the 1997–1998 
academic year, in an elementary or 
secondary school that— 

(i) Is in a school district that quali-
fies for funds under title I of the Ele-
mentary and Secondary Education Act 
of 1965, as amended; 

(ii) Has been selected by the Sec-
retary based on a determination that 
more than 30 percent of the school’s 
total enrollment is made up of children 
who qualify for services provided under 
title I; and 

(iii) Is listed in the Annual Directory 
of Designated Low-Income Schools for 
Teacher Cancellation Benefits. If this di-
rectory is not available before May 1 of 
any year, the previous year’s directory 
may be used. The Secretary considers 
all elementary and secondary schools 
operated by the Bureau of Indian Af-
fairs (BIA) or operated on Indian res-
ervations by Indian tribal groups under 
contract with the BIA to qualify as 
schools serving low-income students. 

(2) If the school at which the bor-
rower is employed meets the require-
ments specified in paragraph (c)(1) of 
this section for at least one year of the 
borrower’s five consecutive complete 
academic years of teaching and the 
school failed to meet those require-
ments in subsequent years, those sub-
sequent years of teaching qualify for 
purposes of this section for that bor-
rower. 

(3) In the case of a borrower whose 
five consecutive complete years of 
qualifying teaching service began be-
fore October 30, 2004, the borrower— 

(i) May receive up to $5,000 of loan 
forgiveness if the borrower— 

(A) Demonstrated knowledge and 
teaching skills in reading, writing, 
mathematics, and other areas of the el-
ementary school curriculum, as cer-
tified by the chief administrative offi-

cer of the eligible elementary school in 
which the borrower was employed; or 

(B) Taught in a subject area that is 
relevant to the borrower’s academic 
major as certified by the chief adminis-
trative officer of the eligible secondary 
school in which the borrower was em-
ployed. 

(ii) May receive up to $17,500 of loan 
forgiveness if the borrower— 

(A) Taught mathematics or science 
on a full-time basis in an eligible sec-
ondary school and was a highly quali-
fied mathematics or science teacher; or 

(B) Taught as a special education 
teacher on a full-time basis to children 
with disabilities in an eligible elemen-
tary or secondary school and was a 
highly qualified special education 
teacher whose special education train-
ing corresponded to the children’s dis-
abilities and who has demonstrated 
knowledge and teaching skills in the 
content areas of the elementary or sec-
ondary school curriculum. 

(4) In the case of a borrower whose 
five consecutive years of qualifying 
teaching service began on or after Oc-
tober 30, 2004, the borrower— 

(i) May receive up to $5,000 of loan 
forgiveness if the borrower taught full 
time in an eligible elementary or sec-
ondary school and was a highly quali-
fied elementary or secondary school 
teacher. 

(ii) May receive up to $17,500 of loan 
forgiveness if the borrower— 

(A) Taught mathematics or science 
on a full-time basis in an eligible sec-
ondary school and was a highly quali-
fied mathematics or science teacher; or 

(B) Taught as a special education 
teacher on a full-time basis to children 
with disabilities in an eligible elemen-
tary or secondary school and was a 
highly qualified special education 
teacher whose special education train-
ing corresponded to the children’s dis-
abilities and who has demonstrated 
knowledge and teaching skills in the 
content areas of the elementary or sec-
ondary school curriculum. 

(5) To qualify for loan forgiveness as 
a highly qualified teacher, the teacher 
must have been a highly qualified 
teacher for all five years of eligible 
teaching service. 

(6) For teacher loan forgiveness ap-
plications received by the Secretary on 
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or after July 1, 2006, a teacher in a pri-
vate, non-profit elementary or sec-
ondary school who is exempt from 
State certification requirements unless 
otherwise applicable under State law 
may qualify for loan forgiveness under 
paragraphs (c)(3)(ii) or (c)(4) of this sec-
tion if— 

(i) The private school teacher is per-
mitted to and does satisfy rigorous 
subject knowledge and skills tests by 
taking competency tests in applicable 
grade levels and subject areas; 

(ii) The competency tests are recog-
nized by 5 or more States for the pur-
poses of fulfilling the highly qualified 
teacher requirements under section 
9101 of the Elementary and Secondary 
Education Act of 1965; and 

(iii) The private school teacher 
achieves a score on each test that 
equals or exceeds the average passing 
score for those 5 states. 

(7) The academic year may be count-
ed as one of the borrower’s five con-
secutive complete academic years if 
the borrower completes at least one- 
half of the academic year and the bor-
rower’s employer considers the bor-
rower to have fulfilled his or her con-
tract requirements for the academic 
year for the purposes of salary in-
creases, tenure, and retirement if the 
borrower is unable to complete an aca-
demic year due to— 

(i) A return to postsecondary edu-
cation, on at least a half-time basis, 
that is directly related to the perform-
ance of the service described in this 
section; 

(ii) A condition that is covered under 
the Family and Medical Leave Act of 
1993 (FMLA) (19 U.S.C. 2654); or 

(iii) A call or order to active duty 
status for more than 30 days as a mem-
ber of a reserve component of the 
Armed Forces named in section 10101 of 
title 10, United States Code. 

(8) If a borrower meets the require-
ments of paragraph (c)(7) of this sec-
tion, the borrower’s period of postsec-
ondary education, active duty, or 
qualifying FMLA condition including 
the time necessary for the borrower to 
resume qualifying teaching no later 
than the beginning of the next regu-
larly scheduled academic year, does 
not constitute a break in the required 

five consecutive years of qualifying 
teaching service. 

(9) A borrower who teaches in more 
than one qualifying school during an 
academic year and demonstrates that 
the combined teaching was the equiva-
lent of full-time, as supported by the 
certification of one or more of the chief 
administrative officers of the schools 
involved, is considered to have com-
pleted one academic year of qualifying 
teaching. 

(10) A borrower is not eligible for 
teacher loan forgiveness on a defaulted 
loan unless the borrower has made sat-
isfactory repayment arrangements to 
re-establish title IV eligibility, as de-
fined in § 685.200(b). 

(11) A borrower may not receive loan 
forgiveness for qualifying teaching 
service under this section if the bor-
rower receives a benefit for the same 
teaching service under subtitle D of 
title I of the National and Community 
Service Act of 1990. 

(d) Forgiveness amount. (1) A qualified 
borrower is eligible for forgiveness of 
up to $5,000, or up to $17,500 if the bor-
rower meets the requirements of para-
graphs (c)(3)(ii) or (c)(4)(ii) of this sec-
tion. The forgiveness amount is de-
ducted from the aggregate amount of 
the borrower’s Direct Subsidized Loan 
or Direct Unsubsidized Loan or Direct 
Consolidation Loan obligation that is 
outstanding after the borrower com-
pletes his or her fifth consecutive com-
plete academic year of teaching as de-
scribed in paragraph (c) of this section. 
Only the outstanding portion of the Di-
rect Consolidation Loan that was used 
to repay an eligible subsidized or un-
subsidized Federal Stafford Loan, an 
eligible Direct Subsidized Loan, or an 
eligible Direct Unsubsidized Loan 
qualifies for loan forgiveness under this 
section. 

(2) A borrower may not receive more 
than a total of $5,000, or $17,500 if the 
borrower meets the requirements of 
paragraphs (c)(3)(ii) or (c)(4)(ii) of this 
section, in loan forgiveness for out-
standing principal and accrued interest 
under both this section and under sec-
tion 34 CFR 682.215. 

(3) The Secretary does not refund 
payments that were received from or 
on behalf of a borrower who qualifies 
for loan forgiveness under this section. 
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(e) Application. (1) A borrower, after 
completing the qualifying teacher serv-
ice, must request loan forgiveness from 
the Secretary on a form provided by 
the Secretary. 

(2) If the Secretary determines that 
the borrower meets the eligibility re-
quirements for loan forgiveness under 
this section, the Secretary— 

(i) Notifies the borrower of this de-
termination; and 

(ii) Unless otherwise instructed by 
the borrower, applies the proceeds of 
the loan forgiveness first to any out-
standing Direct Unsubsidized Loan bal-
ances, next to any outstanding Direct 
Subsidized Loan balances, next to any 
qualifying Direct Unsubsidized Consoli-
dation Loan balances, and last to any 
qualifying outstanding Direct Sub-
sidized Consolidation Loan balances. 

(3) If the Secretary determines that 
the borrower does not meet the eligi-
bility requirements for loan forgive-
ness under this section, the Secretary 
notifies the borrower of this deter-
mination. 

(Approved by the Office of Management and 
Budget under control number 1845–0021) 

(Authority: 20 U.S.C. 1087a et seq.) 

[65 FR 65629, Nov. 1, 2000, as amended at 71 
FR 45715, Aug. 9, 2006; 71 FR 64400, Nov. 1, 
2006] 

§ 685.218 Discharge of student loan in-
debtedness for survivors of victims 
of the September 11, 2001, attacks. 

(a) Definition of terms. As used in this 
section— 

(1) Eligible public servant means an in-
dividual who— 

(i) Served as a police officer, fire-
fighter, other safety or rescue per-
sonnel, or as a member of the Armed 
Forces; and 

(ii)(A) Died due to injuries suffered in 
the terrorist attacks on September 11, 
2001; or 

(B) Became permanently and totally 
disabled due to injuries suffered in the 
terrorist attacks on September 11, 2001. 

(2) Eligible victim means an individual 
who died due to injuries suffered in the 
terrorist attacks on September 11, 2001 
or became permanently and totally dis-
abled due to injuries suffered in the 
terrorist attacks on September 11, 2001. 

(3) Eligible parent means the parent of 
an eligible victim if— 

(i) The parent owes a Direct PLUS 
Loan incurred on behalf of an eligible 
victim; or 

(ii) The parent owes a Direct Consoli-
dation Loan that was used to repay a 
Direct PLUS Loan or a FFEL PLUS 
Loan incurred on behalf of an eligible 
victim. 

(4) Died due to injuries suffered in the 
terrorist attacks on September 11, 2001 
means the individual— 

(i) Was present at the World Trade 
Center in New York City, New York, at 
the Pentagon in Virginia, or at the 
Shanksville, Pennsylvania site at the 
time of or in the immediate aftermath 
of the terrorist-related aircraft crashes 
on September 11, 2001 and the indi-
vidual died as a direct result of these 
crashes; or 

(ii) Died on board American Airlines 
flights 11 or 77 or United Airlines 
flights 93 or 175 on September 11, 2001. 

(5) Became permanently and totally dis-
abled due to injuries suffered in the ter-
rorist attacks on September 11, 2001 
means the individual was present at 
the World Trade Center in New York 
City, New York, at the Pentagon in 
Virginia, or at the Shanksville, Penn-
sylvania site at the time of or in the 
immediate aftermath of the terrorist- 
related aircraft crashes on September 
11, 2001 and the individual became per-
manently and totally disabled as a di-
rect result of these crashes. 

(i) An individual is considered perma-
nently and totally disabled if— 

(A) The disability is the result of a 
physical injury to the individual that 
was treated by a medical professional 
within 24 hours of the injury having 
been sustained or within 24 hours of the 
rescue; 

(B) The physical injury that caused 
the disability is verified by contem-
poraneous medical records created by 
or at the direction of the medical pro-
fessional who provided the medical 
care; and 

(C) The individual is unable to work 
and earn money due to the disability 
and the disability is expected to con-
tinue indefinitely or result in death. 

(ii) If the injuries suffered due to the 
terrorist-related aircraft crashes did 
not make the individual permanently 
and totally disabled at the time of or 
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in the immediate aftermath of the at-
tacks, the individual may be consid-
ered to be permanently and totally dis-
abled for purposes of this section if the 
individual’s medical condition has de-
teriorated to the extent that the indi-
vidual is permanently and totally dis-
abled. 

(6) Immediate aftermath means, except 
in the case of an eligible public serv-
ant, the period of time from the air-
craft crashes until 12 hours after the 
crashes. With respect to eligible public 
servants, the immediate aftermath in-
cludes the period of time from the air-
craft crashes until 96 hours after the 
crashes. 

(7) Present at the World Trade Center in 
New York City, New York, at the Pen-
tagon in Virginia, or at the Shanksville, 
Pennsylvania site means physically 
present at the time of the terrorist-re-
lated aircraft crashes or in the imme-
diate aftermath— 

(i) In the buildings or portions of the 
buildings that were destroyed as a re-
sult of the terrorist-related aircraft 
crashes; or 

(ii) In any area contiguous to the 
crash site that was sufficiently close to 
the site that there was a demonstrable 
risk of physical harm resulting from 
the impact of the aircraft or any subse-
quent fire, explosions, or building col-
lapses. Generally, this includes the im-
mediate area in which the impact oc-
curred, fire occurred, portions of build-
ings fell, or debris fell upon and injured 
persons. 

(b) September 11 survivors discharge. (1) 
The Secretary discharges the obliga-
tion of a borrower and any endorser to 
make any further payments on an eli-
gible Direct Loan if the borrower was, 
at the time of the terrorist attacks on 
September 11, 2001, and currently is, 
the spouse of an eligible public servant, 
unless the eligible public servant has 
died. If the eligible public servant has 
died, the borrower must have been the 
spouse of the eligible public servant at 
the time of the terrorist attacks on 
September 11, 2001 and until the date 
the eligible public servant died. 

(2) The Secretary discharges the obli-
gation of a borrower and any endorser 
to make any further payments towards 
the portion of a joint Direct Consolida-
tion Loan incurred on behalf of an eli-

gible victim if the borrower was, at the 
time of the terrorist attacks on Sep-
tember 11, 2001, and currently is, the 
spouse of an eligible victim, unless the 
eligible victim has died. If the eligible 
victim has died, the borrower must 
have been the spouse of the eligible 
victim at the time of the terrorist at-
tacks on September 11, 2001 and until 
the date the eligible victim died. 

(3) If the borrower is an eligible par-
ent— 

(i) The Secretary discharges the obli-
gation of a borrower and any endorser 
to make any further payments on a Di-
rect PLUS Loan incurred on behalf of 
an eligible victim. 

(ii) The Secretary discharges the ob-
ligation of the borrower and any en-
dorser to make any further payments 
towards the portion of a Direct Con-
solidation Loan that repaid a PLUS 
Loan incurred on behalf of an eligible 
victim. 

(c) Applying for discharge. (1) The Sec-
retary discharges a Direct Loan owed 
by the spouse of an eligible public serv-
ant or the spouse or parent of an eligi-
ble victim under the procedures for a 
discharge in paragraphs (c)(2) through 
(c)(4) of this section. 

(2) After being notified by the bor-
rower that the borrower claims to 
qualify for a discharge under this sec-
tion, the Secretary suspends collection 
activity on the borrower’s eligible Di-
rect Loans and requests that the bor-
rower submit a request for discharge 
on a form approved by the Secretary. 

(3) If the Secretary determines that 
the borrower does not qualify for a dis-
charge under this section, or the Sec-
retary does not receive the completed 
discharge request form from the bor-
rower within 60 days of the borrower 
notifying the Secretary that the bor-
rower claims to qualify for a discharge, 
the Secretary resumes collection and 
grants forbearance of payment of both 
principal and interest for the period in 
which collection activity was sus-
pended. The Secretary notifies the bor-
rower that the application for the dis-
charge has been denied, provides the 
basis for the denial, and informs the 
borrower that the Secretary will re-
sume collection on the loan. The Sec-
retary may capitalize any interest ac-
crued and not paid during this period. 
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(4) If the Secretary determines that 
the borrower qualifies for a discharge 
under this section, the Secretary noti-
fies the borrower that the loan has 
been discharged or, in the case of a par-
tial discharge of a Direct Consolidation 
Loan, partially discharged. Except in 
the case of a partial discharge of a Di-
rect Consolidation Loan, the Secretary 
returns to the sender any payments re-
ceived by the Secretary after the date 
the loan was discharged. 

(5) The Secretary discharges a Direct 
Loan owed by an eligible victim or an 
eligible public servant under the proce-
dures in § 685.212 for a discharge based 
on death or under the procedures in 
§ 685.213 for a discharge based on a total 
and permanent disability. 

(d) Documentation that an eligible pub-
lic servant or eligible victim died due to 
injuries suffered in the terrorist attacks 
on September 11, 2001. (1) Documenta-
tion that an eligible public servant 
died due to injuries suffered in the ter-
rorist attacks on September 11, 2001 
must include— 

(i) A certification from an authorized 
official that the individual was a mem-
ber of the Armed Forces, or was em-
ployed as a police officer, firefighter, 
or other safety or rescue personnel, and 
was present at the World Trade Center 
in New York City, New York, at the 
Pentagon in Virginia, or at the 
Shanksville, Pennsylvania site at the 
time of the terrorist-related aircraft 
crashes or in the immediate aftermath 
of these crashes; and 

(ii) The inclusion of the individual on 
an official list of the individuals who 
died in the terrorist attacks on Sep-
tember 11, 2001. 

(2) If the individual is not included on 
an official list of the individuals who 
died in the terrorist attacks on Sep-
tember 11, 2001, the borrower must pro-
vide— 

(i) The certification described in 
paragraph (d)(1)(i) of this section; 

(ii) An original or certified copy of 
the individual’s death certificate; and 

(iii) A certification from a physician 
or a medical examiner that the indi-
vidual died due to injuries suffered in 
the terrorist attacks on September 11, 
2001. 

(3) If the individual owed a FFEL 
Program Loan, a Direct Loan, or a Per-

kins Loan at the time of the terrorist 
attacks on September 11, 2001, docu-
mentation that the individual’s loans 
were discharged by the lender, the Sec-
retary, or the institution due to death 
may be substituted for the original or 
certified copy of a death certificate. 

(4) Documentation that an eligible 
victim died due to injuries suffered in 
the terrorist attacks on September 11, 
2001 is the inclusion of the individual 
on an official list of the individuals 
who died in the terrorist attacks on 
September 11, 2001. 

(5) If the eligible victim is not in-
cluded on an official list of the individ-
uals who died in the terrorist attacks 
on September 11, 2001, the borrower 
must provide— 

(i) The documentation described in 
paragraphs (d)(2)(ii), (d)(2)(iii), and 
(d)(3) of this section; and 

(ii) A certification signed by the bor-
rower that the eligible victim was 
present at the World Trade Center in 
New York City, New York, at the Pen-
tagon in Virginia, or at the 
Shanksville, Pennsylvania site at the 
time of the terrorist-related aircraft 
crashes or in the immediate aftermath 
of these crashes. 

(6) If the borrower is the spouse of an 
eligible public servant, and has been 
granted a discharge on a Perkins Loan, 
a FFEL Program loan or another Di-
rect Loan because the eligible public 
servant died due to injuries suffered in 
the terrorist attacks on September 11, 
2001, documentation of the discharge 
may be used as an alternative to the 
documentation in paragraphs (d)(1) 
through (d)(3) of this section. 

(7) If the borrower is the spouse or 
parent of an eligible victim, and has 
been granted a discharge on a FFEL 
Program Loan or another Direct Loan 
because the eligible victim died due to 
injuries suffered in the terrorist at-
tacks on September 11, 2001, docu-
mentation of the discharge may be 
used as an alternative to the docu-
mentation in paragraphs (d)(4) and 
(d)(5) of this section. 

(8) The Secretary may discharge the 
loan based on other reliable docu-
mentation that establishes, to the Sec-
retary’s satisfaction, that the eligible 
public servant or the eligible victim 
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died due to injuries suffered in the Sep-
tember 11, 2001 attacks. The Secretary 
discharges a loan based on documenta-
tion other than the documentation 
specified in paragraphs (d)(1) through 
(d)(5) of this section only under excep-
tional circumstances and on a case-by- 
case basis. 

(e) Documentation that an eligible pub-
lic servant or eligible victim became per-
manently and totally disabled due to inju-
ries suffered in the terrorist attacks on 
September 11, 2001. (1) Documentation 
that an eligible public servant became 
permanently and totally disabled due 
to injuries suffered in the terrorist at-
tacks on September 11, 2001 must in-
clude— 

(i) A certification from an authorized 
official that the individual was a mem-
ber of the Armed Forces or was em-
ployed as a police officer, firefighter or 
other safety or rescue personnel, and 
was present at the World Trade Center 
in New York City, New York, at the 
Pentagon in Virginia, or at the 
Shanksville, Pennsylvania site at the 
time of the terrorist-related aircraft 
crashes or in the immediate aftermath 
of these crashes; 

(ii) Copies of contemporaneous med-
ical records created by or at the direc-
tion of a medical professional who pro-
vided medical care to the individual 
within 24 hours of the injury having 
been sustained or within 24 hours of the 
rescue; and 

(iii) A certification by a physician, 
who is a doctor of medicine or osteop-
athy and legally authorized to practice 
in a state, that the individual became 
permanently and totally disabled due 
to injuries suffered in the terrorist at-
tacks on September 11, 2001. 

(2) Documentation that an eligible 
victim became permanently and to-
tally disabled due to injuries suffered 
in the terrorist attacks on September 
11, 2001 must include— 

(i) The documentation described in 
paragraphs (e)(1)(ii) and (e)(1)(iii) of 
this section; and 

(ii) A certification that the eligible 
victim was present at the World Trade 
Center in New York City, New York, at 
the Pentagon in Virginia, or at the 
Shanksville, Pennsylvania site at the 
time of the terrorist-related aircraft 

crashes or in the immediate aftermath 
of these crashes. 

(3) If the borrower is the spouse of an 
eligible public servant, and has been 
granted a discharge on a Perkins Loan, 
a FFEL Program loan, or another Di-
rect Loan because the eligible public 
servant became permanently and to-
tally disabled due to injuries suffered 
in the terrorist attacks on September 
11, 2001, documentation of the dis-
charge may be used as an alternative 
to the documentation in paragraph 
(e)(1) of this section. 

(4) If the borrower is the spouse or 
parent of an eligible victim, and has 
been granted a discharge on a FFEL 
Program Loan, or another Direct Loan 
because the eligible victim became per-
manently and totally disabled due to 
injuries suffered in the terrorist at-
tacks on September 11, 2001, docu-
mentation of the discharge may be 
used as an alternative to the docu-
mentation in paragraph (e)(2) of this 
section. 

(f) Additional information. (1) The Sec-
retary may require the borrower to 
submit additional information that the 
Secretary deems necessary to deter-
mine the borrower’s eligibility for a 
discharge under this section. 

(2) To establish that the eligible pub-
lic servant or eligible victim was 
present at the World Trade Center in 
New York City, New York, at the Pen-
tagon in Virginia, or at the 
Shanksville, Pennsylvania site, such 
additional information may include 
but is not limited to— 

(i) Records of employment; 
(ii) Contemporaneous records of a 

federal, state, city, or local govern-
ment agency; 

(iii) An affidavit or declaration of the 
eligible public servant’s or eligible vic-
tim’s employer; or 

(iv) A sworn statement (or an 
unsworn statement complying with 28 
U.S.C. 1746) regarding the presence of 
the eligible public servant or eligible 
victim at the site. 

(3) To establish that the disability of 
the eligible public servant or eligible 
victim is due to injuries suffered in the 
terrorist attacks on September 11, 2001, 
such additional information may in-
clude but is not limited to— 
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(i) Contemporaneous medical records 
of hospitals, clinics, physicians, or 
other licensed medical personnel; 

(ii) Registries maintained by federal, 
state, or local governments; or 

(iii) Records of all continuing med-
ical treatment. 

(4) To establish the borrower’s rela-
tionship to the eligible public servant 
or eligible victim, such additional in-
formation may include but is not lim-
ited to— 

(i) Copies of relevant legal records in-
cluding court orders, letters of testa-
mentary or similar documentation; 

(ii) Copies of wills, trusts, or other 
testamentary documents; or 

(iii) Copies of approved joint FFEL or 
Direct Loan Consolidation Loan appli-
cations or an approved Direct PLUS 
Loan application. 

(g) Limitations on discharge. (1) Only 
Direct Subsidized Loans, Direct Unsub-
sidized Loans, Direct PLUS Loans and 
Direct Consolidation Loans for which 
amounts were owed on September 11, 
2001, or Direct Consolidation Loans in-
curred to pay off loan amounts that 
were owed on September 11, 2001, are 
eligible for discharge under this sec-
tion. 

(2) Eligibility for a discharge under 
this section does not qualify a bor-
rower for a refund of any payments 
made on the borrower’s Direct Loans 
prior to the date the loan was dis-
charged. 

(3) A determination that an eligible 
public servant or an eligible victim be-
came permanently and totally disabled 
due to injuries suffered in the terrorist 
attacks on September 11, 2001 for pur-
poses of this section does not qualify 
the eligible public servant or the eligi-
ble victim for a discharge based on a 
total and permanent disability under 
§ 685.213. 

(4) The spouse of an eligible public 
servant or eligible victim may not re-
ceive a discharge under this section if 
the eligible public servant or eligible 
victim has been identified as a partici-
pant or conspirator in the terrorist-re-
lated aircraft crashes on September 11, 
2001. An eligible parent may not re-
ceive a discharge on a Direct PLUS 
Loan or on a Direct Consolidation 
Loan that was used to repay a Direct 
Loan or FFEL Program PLUS Loan in-

curred on behalf of an individual who 
has been identified as a participant or 
conspirator in the terrorist-related air-
craft crashes on September 11, 2001. 

[71 FR 78083, Dec. 28, 2006] 

§ 685.219 [Reserved] 

§ 685.220 Consolidation. 
(a) Direct Consolidation Loans. A bor-

rower may consolidate education loans 
made under certain Federal programs 
into a Direct Consolidation Loan. 
Loans consolidated into a Direct Con-
solidation Loan are discharged when 
the Direct Consolidation Loan is origi-
nated. 

(b) Loans eligible for consolidation. The 
following loans may be consolidated 
into a Direct Consolidation Loan: 

(1) Federal Subsidized Stafford 
Loans. 

(2) Guaranteed Student Loans. 
(3) Federal Insured Student Loans 

(FISL). 
(4) Direct Subsidized Loans. 
(5) Direct Subsidized Consolidation 

Loans. 
(6) Federal Perkins Loans. 
(7) National Direct Student Loans 

(NDSL). 
(8) National Defense Student Loans 

(NDSL). 
(9) Federal PLUS Loans. 
(10) Parent Loans for Undergraduate 

Students (PLUS). 
(11) Direct PLUS Loans. 
(12) Direct PLUS Consolidation 

Loans. 
(13) Federal Unsubsidized Stafford 

Loans. 
(14) Federal Supplemental Loans for 

Students (SLS). 
(15) Federal Consolidation Loans. 
(16) Direct Unsubsidized Loans. 
(17) Direct Unsubsidized Consolida-

tion Loans. 
(18) Auxiliary Loans to Assist Stu-

dents (ALAS). 
(19) Health Professions Student 

Loans (HPSL) and Loans for Disadvan-
taged Students (LDS) made under sub-
part II of part A of title VII of the Pub-
lic Health Service Act. 

(20) Health Education Assistance 
Loans (HEAL). 

(21) Nursing loans made under sub-
part II of part B of title VIII of the 
Public Health Service Act. 
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(c) Subsidized, unsubsidized, and PLUS 
components of Direct Consolidation 
Loans. (1) The portion of a Direct Con-
solidation Loan attributable to the 
loans identified in paragraphs (b)(1) 
through (5) of this section, and attrib-
utable to the portion of Federal Con-
solidation Loans under paragraph 
(b)(15) of this section that is eligible 
for interest benefits during a deferment 
period under Section 428C(b)(4)(C) of 
the Act, is referred to as a Direct Sub-
sidized Consolidation Loan. 

(2) Except as provided in paragraph 
(c)(1) of this section, the portion of a 
Direct Consolidation Loan attributable 
to the loans identified in paragraphs 
(b)(6) through (8) and (b)(13) through 
(21) of this section is referred to as a 
Direct Unsubsidized Consolidation 
Loan. 

(3) The portion of a Direct Consolida-
tion Loan attributable to the loans 
identified in paragraphs (b)(9) through 
(12) of this section is referred to as a 
Direct PLUS Consolidation Loan. 

(d) Eligibility for a Direct Consolidation 
Loan. (1) A borrower may obtain a Di-
rect Consolidation Loan if the bor-
rower meets the following require-
ments: 

(i) At the time the borrower applies 
for a Direct Consolidation Loan, the 
borrower either— 

(A) Has an outstanding balance on a 
Direct Loan; or 

(B) Has an outstanding balance on an 
FFEL loan and— 

(1) The borrower is unable to obtain a 
FFEL consolidation loan; 

(2) The borrower is unable to obtain a 
FFEL consolidation loan with income- 
sensitive repayment terms acceptable 
to the borrower; or 

(3) The borrower has an FFEL Con-
solidation Loan that has been sub-
mitted to the guaranty agency by the 
lender for default aversion, and the 
borrower wants to consolidate the 
FFEL Consolidation Loan into the Di-
rect Loan Program for the purpose of 
obtaining an income contingent repay-
ment plan. 

(ii) At the time the borrower applies 
for the Direct Consolidation Loan, the 
borrower is— 

(A) In a period; 
(B) In a repayment period but not in 

default; 

(C) In default but has made satisfac-
tory repayment arrangements, as de-
fined in applicable program regula-
tions, on the defaulted loan; or 

(D) In default but agrees to repay the 
consolidation loan under the income 
contingent repayment plan described 
in § 685.208(k) and signs the consent 
form described in § 685.209(d)(5). 

(E) Not subject to a judgment se-
cured through litigation, unless the 
judgment has been vacated; or 

(F) Not subject to an order for wage 
garnishment under section 488A of the 
Act, unless the order has been lifted. 

(iii) On the loans being consolidated, 
the borrower is— 

(A) Not subject to a judgment se-
cured through litigation, unless the 
judgment has been vacated; or 

(B) Not subject to an order for wage 
garnishment under section 488A of the 
Act, unless the order has been lifted. 

(iv) The borrower certifies that no 
other application to consolidate any of 
the borrower’s loans listed in para-
graph (b) of this section is pending 
with any other lender. 

(v) The borrower agrees to notify the 
Secretary of any change in address. 

(2) A borrower may not consolidate a 
Direct Consolidation Loan into a new 
consolidation loan under this section 
or under § 682.201(c) unless at least one 
additional eligible loan is included in 
the consolidation. 

(3) Eligible loans received before or 
after the date a Direct Consolidation 
Loan is made may be added to a subse-
quent Direct Consolidation Loan. 

(e) Application for a Direct Consolida-
tion Loan. To obtain a Direct Consoli-
dation Loan, a borrower shall submit a 
completed application to the Sec-
retary. A borrower may add eligible 
loans to a Direct Consolidation Loan 
by submitting a request to the Sec-
retary within 180 days after the date on 
which the Direct Consolidation Loan is 
originated. 

(f) Origination of a consolidation loan. 
(1)(i) The holder of a loan that a bor-
rower wishes to consolidate into a Di-
rect Loan shall complete and return 
the Secretary’s request for certifi-
cation of the amount owed within 10 
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business days of receipt or, if it is un-
able to provide the certification, pro-
vide to the Secretary a written expla-
nation of the reasons for its inability 
to provide the certification. 

(ii) If the Secretary approves an ap-
plication for a consolidation loan, the 
Secretary pays to each holder of a loan 
selected for consolidation the amount 
necessary to discharge the loan. 

(iii) For a Direct loan or FFEL Pro-
gram loan that is in default, the Sec-
retary limits collection costs that may 
be charged to the borrower to no more 
than those authorized under the FFEL 
Program. 

(2) Upon receipt of the proceeds of a 
Direct Consolidation Loan, the holder 
of a consolidated loan shall promptly 
apply the proceeds to fully discharge 
the borrower’s obligation on the con-
solidated loan. The holder of a consoli-
dated loan shall notify the borrower 
that the loan has been paid in full. 

(3) The principal balance of a Direct 
Consolidation Loan is equal to the sum 
of the amounts paid to the holders of 
the consolidated loans. 

(4) If the amount paid by the Sec-
retary to the holder of a consolidated 
loan exceeds the amount needed to dis-
charge that loan, the holder of the con-
solidated loan shall promptly refund 
the excess amount to the Secretary to 
be credited against the outstanding 
balance of the Direct Consolidation 
Loan. 

(5) If the amount paid by the Sec-
retary to the holder of the consolidated 
loan is insufficient to discharge that 
loan, the holder shall notify the Sec-
retary in writing of the remaining 
amount due on the loan. The Secretary 
promptly pays the remaining amount 
due. 

(g) Interest rate. The interest rate on 
a Direct Subsidized Consolidation Loan 
or a Direct Unsubsidized Consolidation 
Loan is the rate established in 
§ 685.202(a)(3)(i). The interest rate on a 
Direct PLUS Consolidation Loan is the 
rate established in § 685.202(a)(3)(ii). 

(h) Repayment plans. A borrower may 
choose a repayment plan for a Direct 
Consolidation Loan in accordance with 
§ 685.208, except that a borrower who be-
came eligible to consolidate a de-
faulted loan under paragraph 
(d)(1)(ii)(D) of this section must repay 

the consolidation loan under the in-
come contingent repayment plan un-
less— 

(1)(i) The borrower was required to 
and did make a payment under the in-
come contingent repayment plan in 
each of the prior three (3) months; or 

(ii) The borrower was not required to 
make payments but made three reason-
able and affordable payments in each 
of the prior three (3) months; and 

(2) The borrower makes and the Sec-
retary approves a request to change 
plans. 

(i) Repayment period. (1) Except as 
noted in paragraph (i)(4) of this sec-
tion, the repayment period for a Direct 
Consolidation Loan begins on the day 
the loan is disbursed. 

(2)(i) Borrowers who entered repayment 
before July 1, 2006. The Secretary deter-
mines the repayment period under 
§ 685.208(i) on the basis of the out-
standing balances on all of the bor-
rower’s loans that are eligible for con-
solidation and the balances on other 
education loans except as provided in 
paragraphs (i)(3)(i), (ii), and (iii) of this 
section. 

(ii) Borrowers entering repayment on 
or after July 1, 2006. The Secretary de-
termines the repayment period under 
§ 685.208(j) on the basis of the out-
standing balances on all of the bor-
rower’s loans that are eligible for con-
solidation and the balances on other 
education loans except as provided in 
paragraphs (i)(3)(i) and (ii) of this sec-
tion. 

(3)(i) The total amount of out-
standing balances on the other edu-
cation loans used to determine the re-
payment period under §§ 685.208(i) and 
(j) may not exceed the amount of the 
Direct Consolidation Loan. 

(ii) The borrower may not be in de-
fault on the other education loan un-
less the borrower has made satisfac-
tory repayment arrangements with the 
holder of the loan. 

(iii) The lender of the other edu-
cational loan may not be an individual. 

(4) Borrowers whose consolidation ap-
plication was received before July 1, 
2006. A Direct Consolidation Loan re-
ceives a grace period if it includes a Di-
rect Loan or FFEL Program loan for 
which the borrower is in an in-school 
period at the time of consolidation. 
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The repayment period begins the day 
after the grace period ends. 

(j) Repayment schedule. (1) The Sec-
retary provides a borrower of a Direct 
Consolidation Loan a repayment sched-
ule before the borrower’s first payment 
is due. The repayment schedule identi-
fies the borrower’s monthly repayment 
amount under the repayment plan se-
lected. 

(2) If a borrower adds an eligible loan 
to the consolidation loan under para-
graph (e) of this section, the Secretary 
makes appropriate adjustments to the 
borrower’s monthly repayment amount 
and repayment period. 

(k) Refunds and returns of title IV, 
HEA program funds received from schools. 
If a lender receives a refund or return 
of title IV, HEA program funds from a 
school on a loan that has been consoli-
dated into a Direct Consolidation 
Loan, the lender shall transmit the re-
fund or return and an explanation of 
the source of the refund or return to 
the Secretary within 30 days of receipt. 

(l) Special provisions for joint consoli-
dation loans. The provisions of para-
graphs (l)(1) through (3) of this section 
apply to a Direct Consolidation Loan 
obtained by two married borrowers in 
accordance with the regulations that 
were in effect for consolidation appli-
cations received prior to July 1, 2006. 

(1) Deferment. To obtain a deferment 
on a joint Direct Consolidation Loan 
under § 685.204, both borrowers must 
meet the requirements of that section. 

(2) Forbearance. To obtain forbear-
ance on a joint Direct Consolidation 
Loan under § 685.205, both borrowers 
must meet the requirements of that 
section. 

(3) Discharge. (i) If a borrower dies 
and the Secretary receives the docu-
mentation described in § 685.212(a), the 
Secretary discharges an amount equal 
to the portion of the outstanding bal-
ance of the consolidation loan, as of 
the date of the borrower’s death, at-
tributable to any of that borrower’s 
loans that were repaid by the consoli-
dation loan. 

(ii) If a borrower meets the require-
ments for total and permanent dis-
ability discharge under § 685.212(b), the 
Secretary discharges an amount equal 
to the portion of the outstanding bal-
ance of the consolidation loan, as of 

the date the borrower became totally 
and permanently disabled, attributable 
to any of that borrower’s loans that 
were repaid by the consolidation loan. 

(iii) If a borrower meets the require-
ments for discharge under § 685.212(d), 
(e), or (f) on a loan that was consoli-
dated into a joint Direct Consolidation 
Loan, the Secretary discharges the por-
tion of the consolidation loan equal to 
the amount of the loan that would be 
eligible for discharge under the provi-
sions of § 685.212(d), (e), or (f) as applica-
ble, and that was repaid by the consoli-
dation loan. 

(iv) If a borrower meets the require-
ments for loan forgiveness under 
§ 685.212(h) on a loan that was consoli-
dated into a joint Direct Consolidation 
Loan, the Secretary repays the portion 
of the outstanding balance of the con-
solidation loan attributable to the loan 
that would be eligible for forgiveness 
under the provisions of § 685.212(h), and 
that was repaid by the consolidation 
loan. 

(Approved by the Office of Management and 
Budget under control number 1845–0021) 

(Authority: 20 U.S.C. 1078–8, 1087a et seq.) 

[59 FR 61690, Dec. 1, 1994. Redesignated and 
amended at 64 FR 58969, 58970, 59044, Nov. 1, 
1999; 65 FR 37045, June 13, 2000. Redesignated 
at 65 FR 65629, Nov. 1, 2000, as amended at 66 
FR 34765, June 29, 2001; 67 FR 67082, Nov. 1, 
2002; 68 FR 75430, Dec. 31, 2003; 71 FR 45716, 
Aug. 9, 2006; 71 FR 64400, Nov. 1, 2006] 

Subpart C—Requirements, Stand-
ards, and Payments for Direct 
Loan Program Schools 

§ 685.300 Agreements between an eligi-
ble school and the Secretary for 
participation in the Direct Loan 
Program. 

(a) General. (1) Participation of a 
school in the Direct Loan Program 
means that eligible students at the 
school may receive Direct Loans. To 
participate in the Direct Loan Pro-
gram, a school shall— 

(i) Demonstrate to the satisfaction of 
the Secretary that the school meets 
the requirements for eligibility under 
the Act and applicable regulations; and 

(ii) Enter into a written program par-
ticipation agreement with the Sec-
retary that identifies the loan program 
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or programs in which the school choos-
es to participate. 

(2) The chief executive officer of the 
school shall sign the program partici-
pation agreement on behalf of the 
school. 

(b) Program participation agreement. In 
the program participation agreement, 
the school shall promise to comply 
with the Act and applicable regulations 
and shall agree to— 

(1) Identify eligible students who 
seek student financial assistance at the 
institution in accordance with section 
484 of the Act; 

(2) Estimate the need of each of these 
students as required by part F of the 
Act for an academic year. For purposes 
of estimating need, a Direct Unsub-
sidized Loan, a Direct PLUS Loan, or 
any loan obtained under any State- 
sponsored or private loan program may 
be used to offset the expected family 
contribution of the student for that 
year; 

(3) Certify that the amount of the 
loan for any student under part D of 
the Act is not in excess of the annual 
limit applicable for that loan program 
and that the amount of the loan, in 
combination with previous loans re-
ceived by the borrower, is not in excess 
of the aggregate limit for that loan 
program; 

(4) Set forth a schedule for disburse-
ment of the proceeds of the loan in in-
stallments, consistent with the re-
quirements of section 428G of the Act; 

(5) Provide timely and accurate in-
formation to the Secretary for the 
servicing and collecting of loans— 

(i) Concerning the status of student 
borrowers (and students on whose be-
half parents borrow) while these stu-
dents are in attendance at the school; 

(ii) Upon request by the Secretary, 
concerning any new information of 
which the school becomes aware for 
these students (or their parents) after 
the student leaves the school; and 

(iii) Concerning student eligibility 
and need, for the alternative origina-
tion of loans to eligible students and 
parents in accordance with part D of 
the Act; 

(6) Provide assurances that the 
school will comply with requirements 
established by the Secretary relating 
to student loan information with re-

spect to loans made under the Direct 
Loan Program; 

(7) Provide that the school will ac-
cept responsibility and financial liabil-
ity stemming from its failure to per-
form its functions pursuant to the 
agreement; 

(8) Provide that eligible students at 
the school and their parents may par-
ticipate in the programs under part B 
of the Act at the discretion of the Sec-
retary for the period during which the 
school participates in the Direct Loan 
Program under part D of the Act, ex-
cept that— 

(i) A student may not receive a Di-
rect Subsidized Loan and/or a Direct 
Unsubsidized Loan under part D of the 
Act and a subsidized and/or unsub-
sidized Federal Stafford Loan under 
part B of the Act for the same period of 
enrollment; 

(ii) A graduate or professional stu-
dent or a parent borrowing for the 
same dependent student may not re-
ceive a Direct PLUS Loan under part D 
of the Act and a Federal PLUS Loan 
under part B of the Act for the same 
period of enrollment; 

(9) Provide for the implementation of 
a quality assurance system, as estab-
lished by the Secretary and developed 
in consultation with the school, to en-
sure that the school is complying with 
program requirements and meeting 
program objectives; 

(10) Provide that the school will not 
charge any fees of any kind, however 
described, to student or parent bor-
rowers for origination activities or the 
provision of any information necessary 
for a student or parent to receive a 
loan under part D of the Act or any 
benefits associated with such a loan; 
and 

(11) Comply with other provisions 
that the Secretary determines are nec-
essary to protect the interests of the 
United States and to promote the pur-
poses of part D of the Act. 

(c) Origination. (1) If a school or con-
sortium originates loans in the Direct 
Loan Program, it shall enter into a 
supplemental agreement that— 

(i) Provides that the school or con-
sortium will originate loans to eligible 
students and parents in accordance 
with part D of the Act; and 
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(ii) Provides that the note or evi-
dence of obligation on the loan is the 
property of the Secretary. 

(2) The chief executive officer of the 
school shall sign the supplemental 
agreement on behalf of the school. 

(Authority: 20 U.S.C. 1087a et seq., 1094) 

[59 FR 61690, Dec. 1, 1994, as amended at 64 
FR 58970, Nov. 1, 1999; 71 FR 64400, Nov. 1, 
2006] 

§ 685.301 Origination of a loan by a Di-
rect Loan Program school. 

(a) Determining eligibility and loan 
amount. (1) A school participating in 
the Direct Loan Program shall ensure 
that any information it provides to the 
Secretary in connection with loan 
origination is complete and accurate. A 
school shall originate a Direct Loan 
while the student meets the borrower 
eligibility requirements of § 685.200. Ex-
cept as provided in 34 CFR part 668, 
subpart E, a school may rely in good 
faith upon statements made in the ap-
plication by the student. 

(2) A school shall provide to the Sec-
retary borrower information that in-
cludes but is not limited to— 

(i) The borrower’s eligibility for a 
loan, as determined in accordance with 
§ 685.200 and § 685.203; 

(ii) The student’s loan amount; and 
(iii) The anticipated and actual dis-

bursement date or dates and disburse-
ment amounts of the loan proceeds. 

(3) A school may not originate a Di-
rect Subsidized, Direct Unsubsidized, 
or Direct PLUS Loan, or a combination 
of loans, for an amount that— 

(i) The school has reason to know 
would result in the borrower exceeding 
the annual or maximum loan amounts 
in § 685.203; or 

(ii) Exceeds the student’s estimated 
cost of attendance less— 

(A) The student’s estimated financial 
assistance for that period; and 

(B) In the case of a Direct Subsidized 
Loan, the borrower’s expected family 
contribution for that period. 

(4)(i) A school determines a Direct 
Subsidized or Direct Unsubsidized Loan 
amount in accordance with § 685.203. 

(ii) When prorating a loan amount for 
a student enrolled in a program of 
study with less than a full academic 
year remaining, the school need not re-
calculate the amount of the loan if the 

number of hours for which an eligible 
student is enrolled changes after the 
school originates the loan. 

(5) The date of loan origination is the 
date a school creates the electronic 
loan origination record. 

(6) If a student has received a deter-
mination of need for a Direct Sub-
sidized Loan that is $200 or less, a 
school may choose not to originate a 
Direct Subsidized Loan for that stu-
dent and to include the amount as part 
of a Direct Unsubsidized Loan. 

(7) A school may refuse to originate a 
Direct Subsidized, Direct Unsubsidized, 
or Direct PLUS Loan or may reduce 
the borrower’s determination of need 
for the loan if the reason for that ac-
tion is documented and provided to the 
borrower in writing, and if— 

(i) The determination is made on a 
case-by-case basis; 

(ii) The documentation supporting 
the determination is retained in the 
student’s file; and 

(iii) The school does not engage in 
any pattern or practice that results in 
a denial of a borrower’s access to Di-
rect Loans because of the borrower’s 
race, gender, color, religion, national 
origin, age, disability status, or in-
come. 

(8) A school may not assess a fee for 
the completion or certification of any 
Direct Loan Program forms or infor-
mation or for the origination of a Di-
rect Loan. 

(9)(i) The minimum period of enroll-
ment for which a school may originate 
a Direct Loan is— 

(A) At a school that measures aca-
demic progress in credit hours and uses 
a semester, trimester, or quarter sys-
tem, a single academic term (e.g., a se-
mester or quarter); or 

(B) At a school that measures aca-
demic progress in clock hours, or meas-
ures academic progress in credit hours 
but does not use a semester, trimester, 
or quarter system, the lesser of— 

(1) The length of the student’s pro-
gram at the school; or 

(2) The academic year as defined by 
the school in accordance with 34 CFR 
668.3. 

(ii) The maximum period for which a 
school may originate a Direct Loan 
is— 
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(A) Generally an academic year, as 
defined by 34 CFR 668.3, except that a 
school may use a longer period of time, 
not to exceed 12 months, corresponding 
to the period to which the school ap-
plies the annual loan limits under 
§ 685.203; or 

(B) For a defaulted borrower who has 
regained eligibility, the academic year 
in which the borrower regained eligi-
bility. 

(b) Determining disbursement dates and 
amounts. (1) Before disbursing a loan, a 
school that originates loans shall de-
termine that all information required 
by the loan application and promissory 
note has been provided by the borrower 
and, if applicable, the student. 

(2) Unless paragraph (b)(5) or (6) of 
this section applies, an institution 
must disburse the loan proceeds on a 
payment period basis in accordance 
with 34 CFR 668.164(b). 

(3) Unless paragraph (b)(4), (5), (6), or 
(8) of this section applies— 

(i) If a loan period is more than one 
payment period, the school must dis-
burse loan proceeds at least once in 
each payment period; and 

(ii) If a loan period is one payment 
period, the school must make at least 
two disbursements during that pay-
ment period. The school may not make 
the second disbursement until the cal-
endar midpoint between the first and 
last scheduled days of class of the loan 
period. 

(4)(i) If one or more payment periods 
have elapsed before a school makes a 
disbursement, the school may include 
in the disbursement loan proceeds for 
completed payment periods; or 

(ii) If the loan period is equal to one 
payment period and more than one-half 
of it has elapsed, the school may in-
clude in the disbursement loan pro-
ceeds for the entire payment period. 

(5)(i) If a school measures academic 
progress in an educational program in 
credit hours and either does not use 
terms or does not use terms that are 
substantially equal in length for a loan 
period, the school may not make a sec-
ond disbursement until the later of— 

(A) The calendar midpoint between 
the first and last scheduled days of 
class of the loan period; or 

(B) The date, as determined by the 
school, that the student has completed 

half of the academic coursework in the 
loan period. 

(ii) For purposes of this paragraph, 
terms in a loan period are substan-
tially equal in length if no term in the 
loan period is more than two weeks 
longer than any other term in that 
loan period. 

(6) If an educational program meas-
ures academic progress in clock hours, 
the school may not make a second dis-
bursement until the later of— 

(i) The calendar midpoint between 
the first and last scheduled days of 
class of the loan period; or 

(ii) The date, as determined by the 
institution, that the student has com-
pleted half of the clock hours in the 
loan period. 

(7) The school must disburse loan 
proceeds in substantially equal install-
ments, and no installment may exceed 
one-half of the loan. 

(8)(i) A school is not required to 
make more than one disbursement if— 

(A)(1) The loan period is not more 
than one semester, one trimester, one 
quarter, or, for non term-based schools 
or schools with non-standard terms, 4 
months; and 

(2) The school has a cohort default 
rate, calculated under subpart M of 34 
CFR part 668 of less than 10 percent for 
each of the three most recent fiscal 
years for which data are available; 

(B) The school is an eligible home in-
stitution originating a loan to cover 
the cost of attendance in a study 
abroad program and has a cohort de-
fault rate, calculated under subpart M 
of 34 part 668, of less than 5 percent for 
the single most recent fiscal year for 
which data are available; or 

(C) The school is not in a State. 
(ii) Paragraphs (b)(8)(i)(A) and (B) of 

this section do not apply to any loans 
originated by the school beginning 30 
days after the date the school receives 
notification from the Secretary of a co-
hort default rate, calculated under sub-
part M of 34 CFR part 668, that causes 
the school to no longer meet the quali-
fications outlined in paragraph (A) or 
(B), as applicable. 

(iii) Paragraph (b)(8)(i)(B) of this sec-
tion does not apply to any loans origi-
nated by the school beginning 30 days 
after the date the school receives noti-
fication from the Secretary of a cohort 
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default rate, calculated under subpart 
M of 34 CFR part 668, that causes the 
school to no longer meet the qualifica-
tions outlined in that paragraph. 

(c) Promissory note handling. (1) The 
Secretary provides promissory notes 
for use in the Direct Loan Program. A 
school may not modify, or make any 
additions to, the promissory note with-
out the Secretary’s prior written ap-
proval. 

(2) A school that originates a loan 
must ensure that the loan is supported 
by a completed promissory note as 
proof of the borrower’s indebtedness. 

(d) Reporting to the Secretary. (1) A 
school that participates under school 
origination option 2 must submit the 
promissory note, loan origination 
record, and initial disbursement record 
for a loan to the Secretary no later 
than 30 days following the date of the 
initial disbursement. The school must 
submit subsequent disbursement 
records, including adjustment and can-
cellation records, to the Secretary no 
later than 30 days following the date 
the disbursement, adjustment, or can-
cellation is made. 

(2) A school that participates under 
school origination option 1 or standard 
origination must submit the initial dis-
bursement record for a loan to the Sec-
retary no later than 30 days following 
the date of the initial disbursement. 
The school must submit subsequent 
disbursement records, including adjust-
ment and cancellation records, to the 
Secretary no later than 30 days fol-
lowing the date the disbursement, ad-
justment, or cancellation is made. 

(Approved by the Office of Management and 
Budget under control number 1845–0021) 

(Authority: 20 U.S.C. 1087a et seq.) 

[59 FR 61690, Dec. 1, 1994, as amended at 60 
FR 33345, June 28, 1995; 60 FR 61794, Dec. 1, 
1995; 61 FR 29900, June 12, 1996; 61 FR 31359, 
June 19, 1996; 61 FR 60610, Nov. 29, 1996; 62 FR 
63435, Nov. 28, 1997; 64 FR 58970, Nov. 1, 1999; 
65 FR 65622, 65651, Nov. 1, 2000; 66 FR 34765, 
June 29, 2001; 67 FR 67082, Nov. 1, 2002; 68 FR 
75430, Dec. 31, 2003; 71 FR 45717, Aug. 9, 2006] 

§ 685.302 [Reserved] 

§ 685.303 Processing loan proceeds. 
(a) Purpose. This section establishes 

rules governing a school’s processing of 
a borrower’s Direct Subsidized, Direct 

Unsubsidized, or Direct PLUS Loan 
proceeds. The school shall also comply 
with any rules for processing loan pro-
ceeds contained in 34 CFR part 668. 

(b) General—(1)(i) A school that initi-
ates the drawdown of funds. A school 
may not disburse loan proceeds to a 
borrower unless the school has ob-
tained an executed, legally enforceable 
promissory note from the borrower. 

(ii) A school that does not initiate the 
drawdown of funds. A school may dis-
burse loan proceeds only to a borrower 
for whom the school has received funds 
from the Secretary. 

(2)(i) Except in the case of a late dis-
bursement under paragraph (d) of this 
section, or as provided in paragraph 
(b)(2)(iii) of this section, a school may 
disburse loan proceeds only to a stu-
dent, or a parent in the case of a PLUS 
Loan obtained by a parent borrower, if 
the school determines the student has 
continuously maintained eligibility in 
accordance with the provisions of 
§ 685.200 from the beginning of the loan 
period for which the loan was intended. 

(ii) In the event a student delays at-
tending school for a period of time, the 
school may consider that student to 
have maintained eligibility for the 
loan from the first day of the period of 
enrollment. However, the school must 
comply with the requirements under 
paragraph (b)(3) of this section. 

(iii) If, after a school makes the first 
disbursement to a borrower, the stu-
dent becomes ineligible due solely to 
the school’s loss of eligibility to par-
ticipate in the title IV programs or the 
Direct Loan Program, the school may 
make subsequent disbursements to the 
borrower as permitted by 34 CFR part 
668. 

(iv) If, prior to making any disburse-
ment to a borrower, the student tempo-
rarily ceases to be enrolled on at least 
a half-time basis, the school may make 
a disbursement and any subsequent dis-
bursement to the student if the school 
determines and documents in the stu-
dent’s file— 

(A) That the student has resumed en-
rollment on at least a half-time basis; 

(B) The student’s revised cost of at-
tendance; and 

(C) That the student continues to 
qualify for the entire amount of the 
loan, notwithstanding any reduction in 
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the student’s cost of attendance caused 
by the student’s temporary cessation 
of enrollment on at least a half-time 
basis. 

(3) If a registered student withdraws 
or is expelled prior to the first day of 
classes of the period of enrollment for 
which the loan is made, or fails to at-
tend school during that period, or if 
the school is unable for any other rea-
son to document that the student at-
tended school during that period, the 
school shall notify the Secretary, with-
in 30 days of the date described in 
§ 685.305(a), of the student’s withdrawal, 
expulsion, or failure to attend school, 
as applicable, and return to the Sec-
retary— 

(i) Any loan proceeds credited by the 
school to the student’s account; and 

(ii) The amount of payments made by 
the student to the school, to the extent 
that they do not exceed the amount of 
any loan proceeds disbursed by the 
school to the student. 

(4)(i) If a student is enrolled in the 
first year of an undergraduate program 
of study and has not previously re-
ceived a Federal Stafford, Federal Sup-
plemental Loans for Students, Direct 
Subsidized, or Direct Unsubsidized 
Loan, a school may not disburse the 
proceeds of a Direct Subsidized or Di-
rect Unsubsidized Loan until 30 days 
after the first day of the student’s pro-
gram of study unless— 

(A) The school has a cohort default 
rate, calculated under subpart M of 34 
CFR part 668, or weighted average co-
hort rate of less than 10 percent for 
each of the three most recent fiscal 
years for which data are available; 

(B) The school is an eligible home in-
stitution originating a loan to cover 
the cost of attendance in a study 
abroad program and has a Direct Loan 
Program cohort rate, FFEL cohort de-
fault rate, or weighted average cohort 
rate of less than 5 percent for the sin-
gle most recent fiscal year for which 
data are available; or 

(C) The school is not in a State. 
(ii) Paragraphs (b)(4)(i)(A) and (B) of 

this section do not apply to any loans 
originated by the school beginning 30 
days after the date the school receives 
notification from the Secretary of a co-
hort default rate, calculated under sub-
part M of 34 CFR part 668, that causes 

the school to no longer meet the quali-
fications outlined in paragraph (A) or 
(B), as applicable. 

(iii) Paragraph (b)(4)(i)(B) of this sec-
tion does not apply to any loans origi-
nated by the school beginning 30 days 
after the date the school receives noti-
fication from the Secretary of a cohort 
default rate, calculated under Subpart 
M of 34 CFR part 668, that causes the 
school to no longer meet the qualifica-
tions outlined in that paragraph. 

(c) Processing of the proceeds of a Di-
rect Loan. Schools shall follow the pro-
cedures for disbursing funds in 34 CFR 
668.164. 

(d) Late Disbursement. A school may 
make a late disbursement according to 
the provisions found under 34 CFR 
668.164(g). 

(e) Treatment of excess loan proceeds. 
Before the disbursement of any Direct 
Subsidized, Direct Unsubsidized, or Di-
rect PLUS Loan proceeds, if a school 
learns that the borrower will receive or 
has received financial aid for the pe-
riod of enrollment for which the loan 
was intended that exceeds the amount 
of assistance for which the student is 
eligible (except for Federal Work- 
Study Program funds up to $300), the 
school shall reduce or eliminate the 
overaward by either— 

(1) Using the student’s Direct Unsub-
sidized, Direct PLUS, or State-spon-
sored or another non-Federal loan to 
cover the expected family contribu-
tion, if not already done; or 

(2) Reducing one or more subsequent 
disbursements to eliminate the 
overaward. 

(Approved by the Office of Management and 
Budget under control number 1840–0672) 

[59 FR 61690, Dec. 1, 1994, as amended at 60 
FR 33345, June 28, 1995; 61 FR 29901, June 12, 
1996; 61 FR 60610, Nov. 29, 1996; 64 FR 58971, 
Nov. 1, 1999; 65 FR 65651, Nov. 1, 2000; 66 FR 
34766, June 29, 2001; 68 FR 75430, Dec. 31, 2003; 
71 FR 45717, Aug. 9, 2006; 71 FR 64400, Nov. 1, 
2006] 

§ 685.304 Counseling borrowers. 
(a) Initial counseling. (1) Except as 

provided in paragraph (a)(4) of this sec-
tion, a school must ensure that initial 
counseling is conducted with each Di-
rect Subsidized Loan or Direct Unsub-
sidized Loan student borrower prior to 
making the first disbursement of the 
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proceeds of a loan to a student bor-
rower unless the student borrower has 
received a prior Direct Subsidized, Di-
rect Unsubsidized, Federal Stafford, or 
Federal SLS Loan. 

(2) The initial counseling must be in 
person, by audiovisual presentation, or 
by interactive electronic means. In 
each case, the school must ensure that 
an individual with expertise in the title 
IV programs is reasonably available 
shortly after the counseling to answer 
the student borrower’s questions. As an 
alternative, in the case of a student 
borrower enrolled in a correspondence 
program or a study-abroad program ap-
proved for credit at the home institu-
tion, the student borrower may be pro-
vided with written counseling mate-
rials before the loan proceeds are dis-
bursed. 

(3) The initial counseling must— 
(i) Explain the use of a Master Prom-

issory Note (MPN); 
(ii) Emphasize to the borrower the se-

riousness and importance of the repay-
ment obligation the student borrower 
is assuming; 

(iii) Describe the likely consequences 
of default, including adverse credit re-
ports, garnishment of wages, Federal 
offset, and litigation; 

(iv) Inform the student borrower of 
sample monthly repayment amounts 
based on a range of student levels of in-
debtedness or on the average indebted-
ness of Direct Subsidized Loan and Di-
rect Unsubsidized Loan borrowers at 
the same school or in the same pro-
gram of study at the same school; and 

(v) Emphasize that the student bor-
rower is obligated to repay the full 
amount of the loan even if the student 
borrower does not complete the pro-
gram, is unable to obtain employment 
upon completion, or is otherwise dis-
satisfied with or does not receive the 
educational or other services that the 
student borrower purchased from the 
school. 

(4) A school may adopt an alternative 
approach for initial counseling as part 
of the school’s quality assurance plan 
described in § 685.300(b)(9). If a school 
adopts an alternative approach, it is 
not required to meet the requirements 
of paragraphs (a)(1)–(3) of this section 
unless the Secretary determines that 
the alternative approach is not ade-

quate for the school. The alternative 
approach must— 

(i) Ensure that each student borrower 
subject to initial counseling under 
paragraph (a)(1) of this section is pro-
vided written counseling materials 
that contain the information described 
in paragraph (a)(3) of this section; 

(ii) Be designed to target those stu-
dent borrowers who are most likely to 
default on their repayment obligations 
and provide them more intensive coun-
seling and support services; and 

(iii) Include performance measures 
that demonstrate the effectiveness of 
the school’s alternative approach. 
These performance measures must in-
clude objective outcomes, such as lev-
els of borrowing, default rates, and 
withdrawal rates. 

(5) If initial counseling is conducted 
through interactive electronic means, 
a school must take reasonable steps to 
ensure that each student borrower re-
ceives the counseling materials, and 
participates in and completes the ini-
tial counseling. 

(6) The school must maintain docu-
mentation substantiating the school’s 
compliance with this section for each 
student borrower. 

(b) Exit counseling. (1) A school must 
ensure that exit counseling is con-
ducted with each Direct Subsidized 
Loan or Direct Unsubsidized Loan bor-
rower shortly before the student bor-
rower ceases at least half-time study at 
the school. 

(2) The exit counseling must be in 
person, by audiovisual presentation, or 
by interactive electronic means. In 
each case, the school must ensure that 
an individual with expertise in the title 
IV programs is reasonably available 
shortly after the counseling to answer 
the student borrower’s questions. As an 
alternative, in the case of a student 
borrower enrolled in a correspondence 
program or a study-abroad program ap-
proved for credit at the home institu-
tion, the student borrower may be pro-
vided with written counseling mate-
rials within 30 days after the student 
borrower completes the program. 

(3) If a student borrower withdraws 
from school without the school’s prior 
knowledge or fails to complete the exit 
counseling as required, exit counseling 
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must be provided either through inter-
active electronic means or by mailing 
written counseling materials to the 
student borrower at the student bor-
rower’s last known address within 30 
days after the school learns that the 
student borrower has withdrawn from 
school or failed to complete the exit 
counseling as required. 

(4) The exit counseling must— 
(i) Inform the student borrower of 

the average anticipated monthly re-
payment amount based on the student 
borrower’s indebtedness or on the aver-
age indebtedness of Direct Subsidized 
Loan and Direct Unsubsidized Loan 
borrowers at the same school or in the 
same program of study at the same 
school; 

(ii) Review for the student borrower 
available repayment options including 
the standard repayment, extended re-
payment, graduated repayment, and in-
come contingent repayment plans, and 
loan consolidation; 

(iii) Suggest to the student borrower 
debt-management strategies that 
would facilitate repayment; 

(iv) Explain to the student borrower 
how to contact the party servicing the 
student borrower’s Direct Loans; 

(v) Meet the requirements described 
in paragraphs (a)(3)(i), (ii), (iii), and (v) 
of this section; 

(vi) Review for the student borrower 
the conditions under which the student 
borrower may defer or forbear repay-
ment or obtain a full or partial dis-
charge of a loan; 

(vii) Review for the student borrower 
information on the availability of the 
Department’s Student Loan Ombuds-
man’s office; 

(viii) Inform the student borrower of 
the availability of title IV loan infor-
mation in the National Student Loan 
Data System (NSLDS); and 

(ix) Require the student borrower to 
provide current information con-
cerning name, address, social security 
number, references, and driver’s license 
number and State of issuance, as well 
as the student borrower’s expected per-
manent address, the address of the stu-
dent borrower’s next of kin, and the 
name and address of the student bor-
rower’s expected employer (if known). 

(5) The school must ensure that the 
information required in paragraph 

(b)(4)(ix) of this section is provided to 
the Secretary within 60 days after the 
student borrower provides the informa-
tion. 

(6) If exit counseling is conducted 
through interactive electronic means, 
a school must take reasonable steps to 
ensure that each student borrower re-
ceives the counseling materials, and 
participates in and completes the exit 
counseling. 

(7) The school must maintain docu-
mentation substantiating the school’s 
compliance with this section for each 
student borrower. 

(Approved by the Office of Management and 
Budget under control number 1845–0021) 

(Authority: 20 U.S.C. 1087a et seq.) 

[59 FR 61690, Dec. 1, 1994, as amended at 62 
FR 63435, Nov. 28, 1997; 64 FR 58971, Nov. 1, 
1999; 65 FR 65651, Nov. 1, 2000; 66 FR 34766, 
June 29, 2001; 67 FR 67082, Nov. 1, 2002] 

§ 685.305 Determining the date of a 
student’s withdrawal. 

(a) Except as provided in paragraph 
(b) of this section, a school shall follow 
the procedures in § 668.22(b) or (c), as 
applicable, for determining the stu-
dent’s date of withdrawal. 

(b) For a student who does not return 
for the next scheduled term following a 
summer break, which includes any 
summer term(s) in which classes are 
offered but students are not generally 
required to attend, a school shall fol-
low the procedures in § 668.22(b) or (c), 
as applicable, for determining the stu-
dent’s date of withdrawal except that 
the school must determine the stu-
dent’s date of withdrawal no later than 
30 days after the start of the next 
scheduled term. 

(c) The school shall use the date de-
termined under paragraph (a) or (b) of 
this section for the purpose of report-
ing to the Secretary the student’s date 
of withdrawal and for determining 
when a refund or return of title IV, 
HEA program funds must be paid under 
§ 685.306. 

(Authority: 20 U.S.C. 1087 et seq.) 

[64 FR 59044, Nov. 1, 1999] 
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§ 685.306 Payment of a refund or re-
turn of title IV, HEA program funds 
to the Secretary. 

(a) General. By applying for a Direct 
Loan, a borrower authorizes the school 
to pay directly to the Secretary that 
portion of a refund or return of title 
IV, HEA program funds from the school 
that is allocable to the loan. A school— 

(1) Shall pay that portion of the stu-
dent’s refund or return of title IV, HEA 
program funds that is allocable to a Di-
rect Loan to the Secretary; and 

(2) Shall provide simultaneous writ- 
ten notice to the borrower if the school 
pays a refund or return of title IV, HEA 
program funds to the Secretary on be- 
half of that student. 

(b) Determination, allocation, and pay-
ment of a refund or return of title IV, 
HEA program funds. In determining the 
portion of a student’s refund or return 
of title IV, HEA program funds that is 
allocable to a Direct Loan, the school 
shall follow the procedures established 
in 34 CFR 668.22 for allocating and pay-
ing a refund or return of title IV, HEA 
program funds that is due. 

(Authority: 20 U.S.C. 1087a et seq.) 

[64 FR 59044, Nov. 1, 1999; 65 FR 37045, June 
13, 2000] 

§ 685.307 Withdrawal procedure for 
schools participating in the Direct 
Loan Program. 

(a) A school participating in the Di-
rect Loan Program may withdraw from 
the program by providing written no-
tice to the Secretary. 

(b) A participating school that in-
tends to withdraw from the Direct 
Loan Program shall give at least 60 
days notice to the Secretary. 

(c) Unless the Secretary approves an 
earlier date, the withdrawal is effective 
on the later of— 

(1) 60 days after the school notifies 
the Secretary; or 

(2) The date designated by the school. 

(Authority: 20 U.S.C. 1087a et seq.) 

§ 685.308 Remedial actions. 
(a) General. The Secretary may re-

quire the repayment of funds and the 
purchase of loans by the school if the 
Secretary determines that the unen-
forceability of a loan or loans, or the 
disbursement of loan amounts for 

which the borrower was ineligible, re-
sulted in whole or in part from— 

(1) The school’s violation of a Federal 
statute or regulation; or 

(2) The school’s negligent or willful 
false certification. 

(b) In requiring a school to repay 
funds to the Secretary or to purchase 
loans from the Secretary in connection 
with an audit or program review, the 
Secretary follows the procedures de-
scribed in 34 CFR part 668, subpart H. 

(c) The Secretary may impose a fine 
or take an emergency action against a 
school or limit, suspend, or terminate a 
school’s participation in the Direct 
Loan Program in accordance with 34 
CFR part 668, subpart G. 

(Authority: 20 U.S.C. 1087a et seq.) 

§ 685.309 Administrative and fiscal 
control and fund accounting re-
quirements for schools partici-
pating in the Direct Loan Program. 

(a) General. A participating school 
shall— 

(1) Establish and maintain proper ad-
ministrative and fiscal procedures and 
all necessary records as set forth in 
this part and in 34 CFR part 668; and 

(2) Submit all reports required by 
this part and 34 CFR part 668 to the 
Secretary. 

(b) Student status confirmation reports. 
A school shall— 

(1) Upon receipt of a student status 
confirmation report from the Sec-
retary, complete and return that re-
port to the Secretary within 30 days of 
receipt; and 

(2) Unless it expects to submit its 
next student status confirmation re-
port to the Secretary within the next 
60 days, notify the Secretary within 30 
days if it discovers that a Direct Sub-
sidized, Direct Unsubsidized, or Direct 
PLUS Loan has been made to or on be-
half of a student who— 

(i) Enrolled at that school but has 
ceased to be enrolled on at least a half- 
time basis; 

(ii) Has been accepted for enrollment 
at that school but failed to enroll on at 
least a half-time basis for the period 
for which the loan was intended; or 

(iii) Has changed his or her perma-
nent address. 
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(3) The Secretary provides student 
status confirmation reports to a school 
at least semi-annually. 

(4) The Secretary may provide the 
student status confirmation report in 
either paper or electronic format. 

(c) Record retention requirements. An 
institution shall follow the record re-
tention and examination requirements 
in this part and in 34 CFR 668.24. 

(d) Accounting requirements. A school 
shall follow accounting requirements 
in 34 CFR 668.24(b). 

(e) Direct Loan Program bank account. 
Schools shall follow the procedures for 
maintaining funds established in 34 
CFR 668.163. 

(f) Division of functions. Schools shall 
follow the procedures for division of 
functions in 34 CFR 668.16(c). 

(g) Limit on use of funds. Except for 
funds paid to a school under section 
452(b)(1) of the Act, funds received by a 
school under this part may be used 
only to make Direct Loans to eligible 
borrowers and may not be used or hy-
pothecated for any other purpose. 

(Approved by the Office of Management and 
Budget under control number 1840–0672) 

(Authority: 20 U.S.C. 1087a et seq.) 

[59 FR 61690, Dec. 1, 1994, as amended at 60 
FR 33345, June 28, 1995; 61 FR 60493, Nov. 27, 
1996; 61 FR 60610, Nov. 29, 1996] 

Subpart D—School Participation 
and Loan Origination in the 
Direct Loan Program 

§ 685.400 School participation require-
ments. 

(a)(1) In order to qualify for initial 
participation in the Direct Loan Pro-
gram, a school must meet the eligi-
bility requirements in section 435(a) of 
the Act, including the requirement 
that it have a cohort default rate of 
less than 25 percent for at least one of 
the three most recent fiscal years for 
which data are available unless the 
school is exempt from this requirement 
under section 435(a)(2)(C) of the Act. 

(2) In order to continue to participate 
in the Direct Loan Program, a school 
must continue to meet the require-
ments of paragraph (a)(1) of this sec-
tion for years for which cohort default 
rate data represent the years prior to 

the school’s participation in the Direct 
Loan Program. 

(b) In order to qualify for initial par-
ticipation, the school must not be sub-
ject to an emergency action or a pro-
posed or final limitation, suspension, 
or termination action under sections 
428(b)(1)(T), 432(h), or 487(c) of the Act. 

(c) If schools apply as a consortium, 
each school in the consortium must 
meet the requirements in paragraphs 
(a) and (b) of this section. 

(d) The Secretary selects schools to 
participate in the Direct Loan Program 
from among those that apply to par-
ticipate and meet the requirements in 
paragraphs (a)(1), (b), and (c) of this 
section. 

(Authority: 20 U.S.C. 1087a et seq.) 

[59 FR 61690, Dec. 1, 1994, as amended at 64 
FR 46255, Aug. 24, 1999] 

§ 685.401 [Reserved] 

§ 685.402 Criteria for schools to origi-
nate loans. 

(a) Initial determination of origination 
status—(1) Standard origination. Any 
school eligible to participate in the Di-
rect Loan Program under § 685.400 is el-
igible to participate under standard 
origination. 

(2) School Origination. To be eligible 
to originate loans, a school must meet 
the following criteria: 

(i) Have participated in the Federal 
Perkins Loan Program, the Federal 
Pell Grant Program, or, for a graduate 
and professional school, a similar pro-
gram for the three most recent years 
preceding the date of application to 
participate in the Direct Loan Pro-
gram. 

(ii) If participating in the Federal 
Pell Grant Program, not be on the re-
imbursement system of payment. 

(iii) In the opinion of the Secretary, 
have had no severe performance defi-
ciencies for any of the programs under 
title IV of the Act, including defi-
ciencies demonstrated by the most re-
cent audit or program review. 

(iv) Be financially responsible in ac-
cordance with the standards of 34 CFR 
668.15. 

(v) Be current on program and finan-
cial reports and audits required under 
title IV of the Act for the 12-month pe-
riod immediately preceding the date of 
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application to participate in the Direct 
Loan Program. 

(vi) Be current on Federal cash trans-
action reports required under title IV 
of the Act for the 12-month period im-
mediately preceding the date of appli-
cation to participate in the Direct 
Loan Program and have no final deter-
mination of cash on hand that exceeds 
immediate title IV program needs. 

(vii) Have no material findings in any 
of the annual financial audits sub-
mitted for the three most recent years 
preceding the date of application to 
participate in the Direct Loan Pro-
gram. 

(viii) Provide an assurance that the 
school has no delinquent outstanding 
debts to the Federal Government, un-
less— 

(A) Those debts are being repaid 
under or in accordance with a repay-
ment arrangement satisfactory to the 
Federal Government; or 

(B) The Secretary determines that 
the existence or amount of the debts 
has not been finally determined by the 
cognizant Federal agency. 

(3) A school that meets the criteria 
to originate loans may participate 
under school origination option 1 or 2 
or under standard origination. 

(b) Change in origination status. (1) 
After the initial determination of a 
school’s origination status, the Sec-
retary may allow a school that does 
not qualify to originate loans under ei-
ther origination option 1 or origination 
option 2 to do so if the Secretary deter-
mines that the school is fully capable 
of originating loans under one of those 
options. 

(2)(i) At any time after the initial de-
termination of a school’s origination 
status, a school participating under 
origination option 2 may request to 
change to origination option 1 or 
standard origination, and a school par-
ticipating under origination option 1 
may request to change to standard 
origination. 

(ii) The change in origination status 
becomes effective when the school re-
ceives notice of the Secretary’s ap-
proval, unless the Secretary specifies a 
later date. 

(3)(i) A school participating under 
origination option 1 may apply to par-
ticipate under option 2, and a school 

participating in standard origination 
may apply to participate under either 
origination option 1 or 2 after one full 
year of participation in its initial 
origination status. 

(ii) Applications to participate under 
another origination option are consid-
ered on an annual basis. 

(iii) An application to participate 
under another origination option is 
evaluated on the basis of criteria and 
performance standards established by 
the Secretary, including but not lim-
ited to— 

(A) Eligibility under paragraph (a)(2) 
of this section; 

(B) Timely submission of accurate 
origination and disbursement records; 

(C) Successful completion of rec-
onciliation on a monthly basis; and 

(D) Timely submission of completed 
and signed promissory notes, if applica-
ble. 

(iv) The change in origination status 
becomes effective when the school re-
ceives notice of the Secretary’s ap-
proval, unless the Secretary specifies a 
later date. 

(c) Secretarial determination of change 
in origination status. (1) At any time 
after a school has been approved to 
originate loans, the Secretary may re-
quire a school participating under 
origination option 2 to convert to op-
tion 1 or to standard origination and 
may require a school participating 
under origination option 1 to convert 
to standard origination. 

(2) The Secretary may require a 
school to change origination status if 
the Secretary determines that such a 
change is necessary to ensure program 
integrity or if the school fails to meet 
the criteria and performance standards 
established by the Secretary, including 
but not limited to— 

(i) For an origination option 1 school, 
eligibility under paragraph (a)(2) of 
this section, the timely submission of 
completed and signed promissory notes 
and accurate origination and disburse-
ment records, and the successful com-
pletion of reconciliation on a monthly 
basis; and 

(ii) For an origination option 2 
school, the criteria and performance 
standards required of origination op-
tion 1 schools and accurate and timely 
drawdown requests. 
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(3) The change in origination status 
becomes effective when the school re-
ceives notice of the Secretary’s ap-
proval, unless the Secretary specifies a 
later date. 

(d) Origination by consortia. A consor-
tium of schools may participate under 
origination options 1 or 2 only if all 
members of the consortium are eligible 
to participate under paragraph (a)(2) of 
this section. All provisions of this sec-
tion that apply to an individual school 
apply to a consortium. 

(e) School determination of change of 
Servicer. (1) The Secretary assigns one 
or more Servicers to work with a 
school to perform certain functions re-
lating to the origination and servicing 
of Direct Loans. 

(2) A school may request the Sec-
retary to designate a different 
Servicer. Documentation of the unsat-
isfactory performance of the school’s 
current Servicer must accompany the 
request. The Servicer requested must 
be one of those approved by the Sec-
retary for participation in the Direct 
Loan Program. 

(3) The Secretary grants the request 
if the Secretary determines that— 

(i) The claim of unsatisfactory per-
formance is accurate and substantial; 
and 

(ii) The Servicer requested by the 
school can accommodate such a 
change. 

(4) If the Secretary denies the 
school’s request based on a determina-
tion under paragraph (e)(3)(ii) of this 
section, the school may request an-
other Servicer. 

(5) The change in Servicer is effective 
when the school receives notice of the 
Secretary’s approval, unless the Sec-
retary specifies a later date. 

(f) Determination of eligibility for multi- 
year use of the Master Promissory Note. 
(1) A school must be authorized by the 
Secretary to use a single Master Prom-
issory Note (MPN) as the basis for all 
loans borrowed by a student or parent 
borrower for attendance at that school. 
A school that is not authorized by the 
Secretary for multi-year use of the 
MPN must obtain a new MPN from a 
student or parent borrower for each 
academic year. 

(2) To be authorized for multi-year 
use of the MPN, a school must— 

(i) Be a four-year or graduate/profes-
sional school, or other institution 
meeting criteria or otherwise des-
ignated at the sole discretion of the 
Secretary; and 

(ii)(A) Not be subject to an emer-
gency action or a proposed or final lim-
itation, suspension, or termination ac-
tion under sections 428(b)(1)(T), 432(h), 
or 487(c) of the Act; and 

(B) Meet other performance criteria 
determined by the Secretary. 

(3) A school that is authorized by the 
Secretary for multi-year use of the 
MPN must develop and document a 
confirmation process in accordance 
with guidelines established by the Sec-
retary for loans made under the multi- 
year feature of the MPN. 

(Authority: 20 U.S.C. 1087a et seq.) 

[62 FR 35602, July 1, 1997, as amended at 64 
FR 58972, Nov. 1, 1999] 

PART 690—FEDERAL PELL GRANT 
PROGRAM 

Subpart A—Scope, Purpose and General 
Definitions 

Sec. 
690.1 Scope and purpose. 
690.2 Definitions. 
690.3–690.5 [Reserved] 
690.6 Duration of student eligibility—under-

graduate course of study and eligible 
postbaccalaureate program. 

690.7 Institutional participation. 
690.8 Enrollment status for students taking 

regular and correspondence courses. 
690.10 Administrative cost allowance to par-

ticipating schools. 
690.11 Federal Pell Grant payments from 

more than one institution. 

Subpart B—Application Procedures for 
Determining Expected Family Contribution 

690.12 Application. 
690.13 Notification of expected family con-

tribution. 
690.14 Applicant’s request to recalculate ex-

pected family contribution because of a 
clerical or arithmetic error or the sub-
mission of inaccurate information. 

Subparts C–E [Reserved] 

Subpart F—Determination of Federal Pell 
Grant Awards 

690.61 Submission process and deadline for a 
Student Aid Report or Institutional Stu-
dent Information Record. 
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690.62 Calculation of a Federal Pell Grant. 
690.63 Calculation of a Federal Pell Grant 

for a payment period. 
690.64 Calculation of a Federal Pell Grant 

for a payment period which occurs in two 
award years. 

690.65 Transfer student: attendance at more 
than one institution during an award 
year. 

690.66 Correspondence study. 
690.67 Receiving up to two Scheduled Fed-

eral Pell Grant awards during a single 
award year. 

Subpart G—Administration of Grant 
Payments 

690.71 Scope. 
690.72–690.74 [Reserved] 
690.75 Determination of eligibility for pay-

ment. 
690.76 Frequency of payment. 
690.77 [Reserved] 
690.78 Method of disbursement—by check or 

credit to a student’s account. 
690.79 Liability for and recovery of Federal 

Pell Grant overpayments. 
690.80 Recalculation of a Federal Pell Grant 

award. 
690.81 Fiscal control and fund accounting 

procedures. 
690.82 Maintenance and retention of 

records. 
690.83 Submission of reports. 

AUTHORITY: 20 U.S.C. 1070a, unless other-
wise noted. 

Subpart A—Scope, Purpose and 
General Definitions 

SOURCE: 50 FR 10717, Mar. 15, 1985, unless 
otherwise noted. 

§ 690.1 Scope and purpose. 
The Federal Pell Grant Program 

awards grants to help financially needy 
students meet the cost of their postsec-
ondary education. 

(Authority: 20 U.S.C. 1070a) 

[50 FR 10717, Mar. 15, 1985, as amended at 59 
FR 54730, Nov. 1, 1994] 

§ 690.2 Definitions. 
(a) The following definitions are con-

tained in the regulations for Institu-
tional Eligibility under the Higher 
Education Act of 1965, as amended, 34 
CFR part 600: 

Award year 
Clock hour 
Correspondence course 
Secretary 

State 

(b) The following definitions are con-
tained in subpart A of the Student As-
sistance General Provisions, 34 CFR 
part 668: 

Academic Competitiveness Grant (ACG) Pro-
gram 

Academic year 
Dependent student 
Eligible program 
Enrolled 
Expected family contribution 
Federal Family Education Loan (FFEL) Pro-

gram 
Federal Pell Grant Program 
Federal Perkins Loan Program 
Federal Supplemental Educational Oppor-

tunity Grant Program 
Federal Work-Study Program 
Full-time student 
HEA 
Independent student 
National Science and Mathematics Access to 

Retain Talent Grant (National SMART 
Grant) Program 

Parent 
Payment period 
William D. Ford Federal Direct Loan Pro-

gram 

(c) Other terms used in this part are: 
Annual award: The Federal Pell 

Grant award amount a full-time stu-
dent would receive under the Payment 
Schedule for a full academic year in an 
award year, and the amount a three- 
quarter-time, half-time, and less-than- 
half-time student would receive under 
the appropriate Disbursement Schedule 
for being enrolled in that enrollment 
status for a full academic year in an 
award year. 

Central processor: An organization 
under contract with the Secretary that 
calculates an applicant’s expected fam-
ily contribution based on the appli-
cant’s application information, trans-
mits an ISIR to each institution des-
ignated by the applicant, and submits 
reports to the Secretary on the cor-
rectness of its computations of the ex-
pected family contribution amounts 
and the accuracy of the answers to 
questions on application forms for the 
previous award year cycle. 

Disbursement Schedule: A table show-
ing the annual awards that three-quar-
ter, half-time, and less-than-half-time 
students at term-based institutions 
using credit hours would receive for an 
academic year. This table is published 
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annually by the Secretary and is based 
on— 

(1) A student’s expected family con-
tribution, as determined in accordance 
with title IV, part F of the HEA; and 

(2) A student’s attendance costs as 
defined in title IV, part F of the HEA. 

(3) The amount of funds available for 
making Federal Pell Grants. 

Electronic Data Exchange: An elec-
tronic exchange system between the 
central processor and an institution 
under which— 

(1) A student is able to transmit his 
or her application information to the 
central processor through his or her in-
stitution and an ISIR is transmitted 
back to the institution; 

(2) A student through his or her insti-
tution is able to transmit any changes 
in application information to the cen-
tral processor; and 

(3) An institution is able to receive 
an ISIR from the central processor for 
a student. 

Eligible student: An eligible student as 
described in 34 CFR part 668, subpart C. 

Enrollment status: Full-time, three- 
quarter-time, half-time, or less-than- 
half-time depending on a student’s 
credit-hour work load per academic 
term at an institution using semesters, 
trimesters, quarters, or other academic 
terms and measuring progress by credit 
hours. 

Half-time student: (1) Except as pro-
vided in paragraph (2), an enrolled stu-
dent who is carrying a half-time aca-
demic work load—as determined by the 
institution—which amounts to at least 
half the work load of the appropriate 
minimum requirement outlined in the 
definition of a full-time student. 

(2) A student enrolled solely in a pro-
gram of study by correspondence who 
is carrying a work load of at least 12 
hours of work per week, or is earning 
at least 6 credit hours per semester, 
trimester or quarter. However, regard-
less of the work, no student enrolled 
solely in correspondence study is con-
sidered more than a half-time student. 

Institution of higher education (Institu-
tion). An institution of higher edu-
cation, or a proprietary institution of 
higher education, or a postsecondary 
vocational institution as defined in 34 
CFR part 600. 

Institutional Student Information 
Record (ISIR): An electronic record that 
the Secretary transmits to an institu-
tion that includes an applicant’s— 

(1) Personal identification informa-
tion; 

(2) Application data used to calculate 
the applicant’s EFC; and 

(3) EFC. 
Less-than-half-time student: An en-

rolled student who is carrying less 
than half the work load of the appro-
priate minimum requirement outlined 
in the institution’s definition of a full- 
time student. 

Payment Data: An electronic record 
that is provided to the Secretary by an 
institution showing student disburse-
ment information. 

Payment Schedule: A table showing a 
full-time student’s Scheduled Federal 
Pell Grant for an academic year. This 
table, published annually by the Sec-
retary, is based on— 

(1) The student’s EFC; and 
(2) The student’s cost of attendance 

as defined in part F of title IV of the 
HEA. 

Scheduled Federal Pell Grant: The 
amount of a Federal Pell Grant which 
would be paid to a full-time student for 
a full academic year. 

Student Aid Report (SAR): A report 
provided to an applicant by the Sec-
retary showing the amount of his or 
her expected family contribution. 

Three-quarter-time student: An en-
rolled student who is carrying a three- 
quarter-time academic work load—as 
determined by the institution—which 
amounts to at least three quarters of 
the work of the appropriate minimum 
requirement outlined in the definition 
of a ‘‘full-time student’’ as defined in 34 
CFR part 668. 

Undergraduate student: A student en-
rolled in an undergraduate course of 
study at an institution of higher edu-
cation who— 

(1) Has not earned a baccalaureate or 
first professional degree; and 

(2) Is in an undergraduate course of 
study which usually does not exceed 4 
academic years, or is enrolled in a 4 to 
5 academic year program designed to 
lead to a first degree. A student en-
rolled in a program of any other length 
is considered an undergraduate student 
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for only the first 4 academic years of 
that program. 

Valid Institutional Student Information 
Record (valid ISIR): An ISIR on which 
all the information used in calculating 
the applicant’s expected family con-
tribution is accurate and complete as 
of the date the application is signed. 

Valid Student Aid Report: A Student 
Aid Report on which all of the informa-
tion used in calculating the applicant’s 
expected family contribution is accu-
rate and complete as of the date the 
application is signed. 

(Authority: 20 U.S.C. 1070a) 

[50 FR 10717, Mar. 15, 1985, as amended at 51 
FR 41926, Nov. 19, 1986; 51 FR 43161, Nov. 28, 
1986; 52 FR 38207, Oct. 14, 1987; 52 FR 45735, 
Dec. 1, 1987; 56 FR 56916, Nov. 6, 1991; 59 FR 
54730, Nov. 1, 1994; 60 FR 61816, Dec. 1, 1995; 61 
FR 60396, Nov. 27, 1996; 61 FR 60610, Nov. 29, 
1996; 69 FR 12276, Mar. 16, 2004; 71 FR 38004, 
July 3, 2006] 

§§ 690.3–690.5 [Reserved] 

§ 690.6 Duration of student eligibility— 
undergraduate course of study and 
eligible postbaccalaureate program. 

(a) Except as provided in paragraphs 
(c) and (d) of this section, a student is 
eligible to receive a Federal Pell Grant 
for the period of time required to com-
plete his or her first undergraduate 
baccalaureate course of study. 

(b) An institution shall determine 
when the student has completed the 
academic curriculum requirements for 
that first undergraduate baccalaureate 
course of study. Any noncredit or re-
medial course taken by a student, in-
cluding a course in English language 
instruction, is not included in the in-
stitution’s determination of that stu-
dent’s period of Federal Pell Grant eli-
gibility. 

(c) An otherwise eligible student who 
has a baccalaureate degree and is en-
rolled in a postbaccalaureate program 
is eligible to receive a Federal Pell 
Grant for the period of time necessary 
to complete the program if— 

(1) The postbaccalaureate program 
consists of courses that are required by 
a State for the student to receive a 
professional certification or licensing 
credential that is required for employ-
ment as a teacher in an elementary or 
secondary school in that State; 

(2) The postbaccalaureate program 
does not lead to a graduate degree; 

(3) The institution offering the 
postbaccalaureate program does not 
also offer a baccalaureate degree in 
education; 

(4) The student is enrolled as at least 
a half-time student; and 

(5) The student is pursuing an initial 
teacher certification or licensing cre-
dential within a State. 

(d) An institution must treat a stu-
dent who receives a Federal Pell Grant 
under paragraph (c) of this section as 
an undergraduate student enrolled in 
an undergraduate program for title IV 
purposes. 

(Authority: 20 U.S.C. 1070a) 

[52 FR 38207, Oct. 14, 1987, as amended at 59 
FR 54730-54731, Nov. 1, 1994; 64 FR 58294, Oct. 
28, 1999] 

§ 690.7 Institutional participation. 
(a) An institution may not partici-

pate in the Federal Pell Grant Program 
if the institution— 

(1) Offers at least one eligible pro-
gram for purposes of the ACG Program, 
as defined in 34 CFR 691.2(d), but does 
not participate in the ACG Program; or 

(2) Offers at least one eligible pro-
gram for purposes of the National 
SMART Grant Program, as defined in 
34 CFR 691.2(d), but does not partici-
pate in the National SMART Grant 
Program. 

(b) If an institution begins participa-
tion in the Federal Pell Grant Program 
during an award year, a student en-
rolled and attending that institution is 
eligible to receive a Federal Pell Grant 
for the payment period during which 
the institution enters into a program 
participation agreement with the Sec-
retary and any subsequent payment pe-
riod. 

(c) If an institution becomes ineli-
gible to participate in the Federal Pell 
Grant Program during an award year, 
an eligible student who was attending 
the institution and who submitted a 
valid SAR to the institution, or for 
whom the institution obtained a valid 
ISIR, before the date the institution 
became ineligible is paid a Federal Pell 
Grant for that award year for— 

(1) The payment periods that the stu-
dent completed before the institution 
became ineligible; and 
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(2) The payment period in which the 
institution became ineligible. 

(d)(1) If an institution loses its eligi-
bility to participate in the FFEL or Di-
rect Loan program under the provi-
sions of subpart M of 34 CFR part 668, 
it also loses its eligibility to partici-
pate in the Federal Pell Grant Program 
for the same period of time. 

(2) That loss of eligibility must be in 
accordance with the provisions of 34 
CFR 668.187. 

(e) An institution which becomes in-
eligible shall, within 45 days after the 
effective date of loss of eligibility, pro-
vide to the Secretary— 

(1) The name and enrollment status 
of each eligible student who, during the 
award year, submitted a valid SAR to 
the institution before it became ineli-
gible; 

(2) The amount of funds paid to each 
Federal Pell Grant recipient for that 
award year; 

(3) The amount due each student eli-
gible to receive a Federal Pell Grant 
through the end of the payment period 
during which the institution became 
ineligible; and 

(4) An accounting of the Federal Pell 
Grant expenditures for that award year 
to the date of termination. 

(Authority: 20 U.S.C. 1070a) 

[50 FR 10717, Mar. 15, 1985, as amended at 51 
FR 43161, Nov. 28, 1986; 56 FR 56916, Nov. 6, 
1991; 59 FR 54730, Nov. 1, 1994; 60 FR 61816, 
Dec. 1, 1995; 64 FR 58294, Oct. 28, 1999; 65 FR 
65651, Nov. 1, 2000; 69 FR 12277, Mar. 16, 2004; 
71 FR 38004, July 3, 2006] 

§ 690.8 Enrollment status for students 
taking regular and correspondence 
courses. 

(a) If, in addition to regular 
coursework, a student takes cor-

respondence courses from either his or 
her own institution or another institu-
tion having an agreement for this pur-
pose with the student’s institution, the 
correspondence work may be included 
in determining the student’s enroll-
ment status to the extent permitted 
under paragraph (b) of this section. 

(b) Except as noted in paragraph (c) 
of this section, the correspondence 
work that may be included in deter-
mining a student’s enrollment status is 
that amount of work which— 

(1) Applies toward a student’s degree 
or certificate or is remedial work 
taken by the student to help in his or 
her course of study; 

(2) Is completed within the period of 
time required for regular course work; 
and 

(3) Does not exceed the amount of a 
student’s regular course work for the 
payment period for which the student’s 
enrollment status is being calculated. 

(c)(1) Notwithstanding the limitation 
in paragraph (b)(3) of this section, a 
student who would be a half-time stu-
dent based solely on his or her cor-
respondence work is considered a half- 
time student unless the calculation in 
paragraph (b) of this section produces 
an enrollment status greater than half- 
time. 

(2) A student who would be a less- 
than-half-time student based solely on 
his or her correspondence work or a 
combination of correspondence work 
and regular course work is considered a 
less-than-half-time student. 

(d) The following chart provides ex-
amples of the rules set forth in this 
section. It assumes that the institution 
defines full-time enrollment as 12 cred-
its per term, making the half-time en-
rollment equal to 6 credits per term. 

Under § 690.8 
No. of credit 
hours regular 

work 

No. of credit 
hours cor-

respondence 

Total course load 
in credit hours to 
determine enroll-

ment status 

Enrollment status 

(b)(3) ................................................................ 3 3 6 Half-time. 
(b)(3) ................................................................ 3 6 6 Half-time. 
(b)(3) ................................................................ 3 9 6 Half-time. 
(b)(3) ................................................................ 6 3 9 Three-quarter-time. 
(b)(3) ................................................................ 6 6 12 Full-time. 
(b)(3) and (c) ................................................... 2 6 6 Half-time. 
(c) 1 .................................................................. ........................ ........................ ............................ Less-than-half-time. 

1 Any combination of regular and correspondence work that is greater than 0, but less than 6 hours. 

(Authority: 20 U.S.C. 1070a) 

[52 FR 45735, Dec. 1, 1987, as amended at 59 FR 54731, Nov. 1, 1994; 71 FR 38004, July 3, 2006] 
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§ 690.10 Administrative cost allowance 
to participating schools. 

(a) Subject to available appropria-
tions, the Secretary pays to each par-
ticipating institution $5.00 for each 
student who receives a Federal Pell 
Grant at that institution for an award 
year. 

(b) All funds an institution receives 
under this section must be used solely 
to pay the institution’s cost of admin-
istering the Federal Pell Grant, Fed-
eral Perkins Loan, Federal Work- 
Study, and Federal Supplemental Edu-
cational Opportunity Grant programs. 

(c) If an institution enrolls a signifi-
cant number of students who are at-
tending less-than-full-time or are inde-
pendent students, the institution shall 
use a reasonable proportion of these 
funds to make financial aid services 
available during times and in places 
that will most effectively accommo-
date the needs of those students. 

(Authority: 20 U.S.C. 1096) 

[50 FR 10717, Mar. 15, 1985, as amended at 52 
FR 45736, Dec. 1, 1987; 59 FR 54730, 54732, Nov. 
1, 1994; 61 FR 60397, Nov. 27, 1996] 

§ 690.11 Federal Pell Grant payments 
from more than one institution. 

A student is not entitled to receive 
Federal Pell Grant payments concur-
rently from more than one institution 
or from the Secretary and an institu-
tion. 

(Authority: 20 U.S.C. 1070a) 

[50 FR 10717, Mar. 15, 1985, as amended at 59 
FR 54730, Nov. 1, 1994] 

Subpart B—Application Proce-
dures for Determining Ex-
pected Family Contribution 

§ 690.12 Application. 
(a) As the first step to receiving a 

Federal Pell Grant, a student shall 
apply on an approved application form 
to the Secretary to have his or her ex-
pected family contribution calculated. 
A copy of this form is not acceptable. 

(b) The student shall submit an appli-
cation to the Secretary by— 

(1) Providing the application form, 
signed by all appropriate family mem-
bers, to the institution at which the 
student attends or plans to attend so 

that the institution can transmit elec-
tronically the application information 
to the Secretary under EDE; or 

(2) Sending an approved application 
form to the Secretary. 

(c) The student shall provide the ad-
dress of his or her residence unless the 
student is incarcerated and the edu-
cational institution has made special 
arrangements with the Secretary to re-
ceive relevant correspondence on be-
half of the student. If such an arrange-
ment is made, the student shall provide 
the address indicated by the institu-
tion. 

(d) For each award year the Sec-
retary, through publication in the FED-
ERAL REGISTER, establishes deadline 
dates for submitting these applications 
and for making corrections to the in-
formation contained in the applica-
tions. 

(Approved by the Office of Management and 
Budget under control number 1840–0681) 

(Authority: 20 U.S.C. 1070a) 

[50 FR 10721, Mar. 15, 1985, as amended at 59 
FR 54732, Nov. 1, 1994; 60 FR 21438, May 2, 
1995; 60 FR 30789, June 12, 1995; 61 FR 60397, 
Nov. 27, 1996] 

§ 690.13 Notification of expected fam-
ily contribution. 

The Secretary sends a student’s ap-
plication information and EFC as cal-
culated by the central processor to the 
student on an SAR and allows each in-
stitution designated by the student to 
obtain an ISIR for that student. 

(Approved by the Office of Management and 
Budget under control number 1840–0681) 

(Authority: 20 U.S.C. 1070a) 

[61 FR 60397, Nov. 27, 1996] 

§ 690.14 Applicant’s request to recal-
culate expected family contribution 
because of a clerical or arithmetic 
error or the submission of inac-
curate information. 

(a) An applicant may request that 
the Secretary recalculate his or her ex-
pected family contribution if— 

(1) He or she believes a clerical or 
arithmetic error has occurred; or 

(2) The information he or she sub-
mitted was inaccurate when the appli-
cation was signed. 

(b) The applicant shall request that 
the Secretary make the recalculation 
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described in paragraph (a) of this sec-
tion by— 

(1) Having his or her institution 
transmit that request to the Secretary 
under EDE; or 

(2) Sending to the Secretary an ap-
proved form, certified by the student, 
and one of the student’s parents if the 
student is a dependent student. 

(c) If an institution transmits elec-
tronically the student’s recalculation 
request to the Secretary, the corrected 
information must be supported by— 

(1) Information contained on an ap-
proved form, that is certified by the 
student, and if the student is a depend-
ent student, one of the student’s par-
ents; or 

(2) Verification documentation pro-
vided by a student under 34 CFR 668.57. 

(d) The recalculation request must be 
received by the Secretary no later than 
the deadline date established by the 
Secretary through publication in the 
FEDERAL REGISTER. 

(Authority: 20 U.S.C. 1070a) 

[50 FR 10721, Mar. 15, 1985, as amended at 51 
FR 8954, Mar. 14, 1986; 59 FR 54732, Nov. 1, 
1994; 61 FR 60397, Nov. 27, 1996] 

Subparts C–E [Reserved] 

Subpart F—Determination of 
Federal Pell Grant Awards 

SOURCE: 50 FR 10722, Mar. 15, 1985, unless 
otherwise noted. 

§ 690.61 Submission process and dead-
line for a Student Aid Report or In-
stitutional Student Information 
Record. 

(a) Submission process. (1) Except as 
provided in paragraph (a)(2) of this sec-
tion, an institution must disburse a 
Federal Pell Grant to an eligible stu-
dent who is otherwise qualified to re-
ceive that disbursement and electroni-
cally transmit Federal Pell Grant dis-
bursement data to the Secretary for 
that student if— 

(i) The student submits a valid SAR 
to the institution; or 

(ii) The institution obtains a valid 
ISIR for the student. 

(2) In determining a student’s eligi-
bility to receive his or her Federal Pell 
Grant, an institution is entitled to as-

sume that SAR information or ISIR in-
formation is accurate and complete ex-
cept under the conditions set forth in 
34 CFR 668.16(f) and 668.60. 

(b) Student Aid Report or Institutional 
Student Information Record deadline. Ex-
cept as provided in the verification 
provisions of § 668.60 and the late dis-
bursement provisions of § 668.164(g) of 
this chapter, for a student to receive a 
Federal Pell Grant for an award year, 
the student must submit the relevant 
parts of the SAR to his or her institu-
tion or the institution must obtain a 
valid ISIR by the earlier of— 

(1) The last date that the student is 
still enrolled and eligible for payment 
at that institution; or 

(2) By the deadline date established 
by the Secretary through publication 
of a notice in the FEDERAL REGISTER. 

(Authority: 20 U.S.C 1070a) 

[59 FR 54732, Nov. 1, 1994, as amended at 61 
FR 60397, Nov. 27, 1996; 67 FR 67083, Nov. 1, 
2002; 69 FR 12277, Mar. 16, 2004] 

§ 690.62 Calculation of a Federal Pell 
Grant. 

(a) The amount of a student’s Pell 
Grant for an academic year is based 
upon the payment and disbursement 
schedules published by the Secretary 
for each award year. 

(b) No payment may be made to a 
student if the student’s annual award 
is less than $200. However, a student 
who is eligible for an annual award 
that is equal to or greater than $200, 
but less than or equal to $400, shall be 
awarded a Federal Pell Grant of $400. 

(Authority: 20 U.S.C. 1070a(a)(2)) 

[50 FR 10722, Mar. 15, 1985, as amended at 59 
FR 54730, 54732, Nov. 1, 1994] 

§ 690.63 Calculation of a Federal Pell 
Grant for a payment period. 

(a)(1) Programs using standard terms 
with at least 30 weeks of instructional 
time. A student’s Federal Pell Grant for 
a payment period is calculated under 
paragraphs (b) or (d) of this section if— 

(i) The student is enrolled in an eligi-
ble program that— 

(A) Measures progress in credit 
hours; 

(B) Is offered in semesters, tri-
mesters, or quarters; 
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(C) Requires the student to enroll for 
at least 12 credit hours in each term in 
the award year to qualify as a full-time 
student; and 

(D) Is not offered with overlapping 
terms; and 

(ii) The institution offering the pro-
gram— 

(A) Provides the program using an 
academic calendar that includes two 
semesters or trimesters in the fall 
through the following spring, or three 
quarters in the fall, winter, and spring; 
and 

(B) Provides at least 30 weeks of in-
structional time in the terms specified 
in paragraph (a)(1)(ii)(A) of this sec-
tion. 

(2) Programs using standard terms with 
less than 30 weeks of instructional time. A 
student’s Federal Pell Grant for a pay-
ment period is calculated under para-
graph (c) or (d) of this section if— 

(i) The student is enrolled in an eligi-
ble program that— 

(A) Measures progress in credit 
hours; 

(B) Is offered in semesters, tri-
mesters, or quarters; 

(C) Requires the student to enroll in 
at least 12 credit hours in each term in 
the award year to qualify as a full-time 
student; and 

(D) Is not offered with overlapping 
terms; and 

(ii) The institution offering the pro-
gram— 

(A) Provides the program using an 
academic calendar that includes two 
semesters or trimesters in the fall 
through the following spring, or three 
quarters in the fall, winter, and spring; 
and 

(B) Does not provide at least 30 weeks 
of instructional time in the terms spec-
ified in paragraph (a)(2)(ii)(A) of this 
section. 

(3) Other programs using terms and 
credit hours. A student’s Federal Pell 
Grant for a payment period is cal-
culated under paragraph (d) of this sec-
tion if the student is enrolled in an eli-
gible program that— 

(i) Measures progress in credit hours; 
and 

(ii) Is offered in academic terms 
other than those described in para-
graphs (a)(1) and (a)(2) of this section. 

(4) Programs not using terms or using 
clock hours. A student’s Federal Pell 
Grant for any payment period is cal-
culated under paragraph (e) of this sec-
tion if the student is enrolled in an eli-
gible program that— 

(i) Is offered in credit hours but is 
not offered in academic terms; or 

(ii) Is offered in clock hours. 
(5) Programs of study offered by cor-

respondence. A student’s Federal Pell 
Grant payment for a payment period is 
calculated under § 690.66 if the program 
is offered by correspondence courses. 

(6) Programs for which an exception to 
the academic year definition has been 
granted under 34 CFR 668.3. If an insti-
tution receives a waiver from the Sec-
retary of the 30 weeks of instructional 
time requirement under 34 CFR 668.3, 
an institution may calculate a stu-
dent’s Federal Pell Grant payment for 
a payment period using the following 
methodologies: 

(i) If the program is offered in terms 
and credit hours, the institution uses 
the methodology in— 

(A) Paragraph (b) of this section pro-
vided that the program meets all the 
criteria in paragraph (a)(1) of this sec-
tion, except that in lieu of paragraph 
(a)(1)(ii)(B) of this section, the program 
provides at least the same number of 
weeks of instructional time in the 
terms specified in paragraph 
(a)(1)(ii)(A) of this section as are in the 
program’s academic year; or 

(B) Paragraph (d) of this section. 
(ii) The institution uses the method-

ology described in paragraph (e) of this 
section if the program is offered in 
credit hours without terms or clock 
hours. 

(iii) The institution uses the method-
ology described in § 690.66 if the pro-
gram is correspondence study. 

(b) Programs using standard terms with 
at least 30 weeks of instructional time. 
The Federal Pell Grant for a payment 
period, i.e., an academic term, for a 
student in a program using standard 
terms with at least 30 weeks of instruc-
tional time in two semesters or tri-
mesters or in three quarters as de-
scribed in paragraph (a)(1)(ii)(A) of this 
section, is calculated by— 

(1) Determining his or her enrollment 
status for the term; 
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(2) Based upon that enrollment sta-
tus, determining his or her annual 
award from the Payment Schedule for 
full-time students or the Disbursement 
Schedule for three-quarter-time, half- 
time, or less-than-half-time students; 
and 

(3) Dividing the amount described 
under paragraph (b)(2) of this section 
by— 

(i) Two at institutions using semes-
ters or trimesters or three at institu-
tions using quarters; or 

(ii) The number of terms over which 
the institution chooses to distribute 
the student’s annual award if— 

(A) An institution chooses to dis-
tribute all of the student’s annual 
award determined under paragraph 
(b)(2) of this section over more than 
two terms at institutions using semes-
ters or trimesters or more than three 
quarters at institutions using quarters; 
and 

(B) The number of weeks of instruc-
tional time in the terms, including the 
additional term or terms, equals the 
weeks of instructional time in the pro-
gram’s academic year. 

(c) Programs using standard terms with 
less than 30 weeks of instructional time. 
The Federal Pell Grant for a payment 
period, i.e., an academic term, for a 
student in a program using standard 
terms with less than 30 weeks of in-
structional time in two semesters or 
trimesters or in three quarters as de-
scribed in paragraph (a)(2)(ii)(A) of this 
section, is calculated by— 

(1) Determining his or her enrollment 
status for the term; 

(2) Based upon that enrollment sta-
tus, determining his or her annual 
award from the Payment Schedule for 
full-time students or the Disbursement 
Schedule for three-quarter-time, half- 
time, or less-than-half-time students; 

(3) Multiplying his or her annual 
award determined under paragraph 
(c)(2) of this section by the following 
fraction as applicable: 

In a program using semesters or tri-
mesters— 

Thenumber  of weeks of instructional
time offered in the proogram in the

fall and spring semesters or trimesters
 

The nuumber of weeks in the program’s
academic year

; or 
In a program using quarters— 

The number of weeks of instructional
time offered in the program in the
fall,  winter,  and spring quarters

The number of weeks in the program's
academic year

; and 
(4)(i) Dividing the amount deter-

mined under paragraph (c)(3) of this 
section by two for programs using se-
mesters or trimesters or three for pro-
grams using quarters; or 

(ii) Dividing the student’s annual 
award determined under paragraph 
(c)(2) of this section by the number of 
terms over which the institution 
chooses to distribute the student’s an-
nual award if— 

(A) An institution chooses to dis-
tribute all of the student’s annual 
award determined under paragraph 
(c)(2) of this section over more than 
two terms for programs using semes-
ters or trimesters or more than three 
quarters for programs using quarters; 
and 

(B) The number of weeks of instruc-
tional time in the terms, including the 
additional term or terms, equals the 
weeks of instructional time in the pro-
gram’s academic year definition. 

(d) Other programs using terms and 
credit hours. The Federal Pell Grant for 
a payment period, i.e., an academic 
term, for a student in a program using 
terms and credit hours, other than 
those described in paragraphs (a)(1) or 
(a)(2) of this section, is calculated by— 

(1)(i) For a student enrolled in a se-
mester, trimester, or quarter, deter-
mining his or her enrollment status for 
the term; or 

(ii) For a student enrolled in a term 
other than a semester, trimester, or 
quarter, determining his or her enroll-
ment status for the term by— 

(A) Dividing the number of weeks of 
instructional time in the term by the 
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number of weeks of instructional time 
in the program’s academic year; 

(B) Multiplying the fraction deter-
mined under paragraph (d)(1)(ii)(A) of 
this section by the number of credit 
hours in the program’s academic year 
to determine the number of hours re-
quired to be enrolled to be considered a 
full-time student; and 

(C) Determining a student’s enroll-
ment status by comparing the number 
of hours in which the student enrolls in 
the term to the number of hours re-
quired to be considered full-time under 
paragraph (d)(1)(ii)(B) of this section 
for that term; 

(2) Based upon that enrollment sta-
tus, determining his or her annual 
award from the Payment Schedule for 
full-time students or the Disbursement 
Schedule for three-quarter-time, half- 
time, or less-than-half-time student; 
and 

(3) Multiplying his or her annual 
award determined under paragraph 
(d)(2) of this section by the following 
fraction: 

The number of weeks of instructional
time in the term

The number of weeks of instructional
time in the program's academic year

(e) Programs using clock hours or credit 
hours without terms. The Federal Pell 
Grant for a payment period for a stu-
dent in a program using credit hours 
without terms or using clock hours is 
calculated by— 

(1) Determining the student’s Sched-
uled Federal Pell Grant using the Pay-
ment Schedule; 

(2) Multiplying the amount deter-
mined under paragraph (e)(1) of this 
section by the lesser of— 

(i) 

The number of weeks of instructional
time required for a full-time student
to complete the lesser of the clock or

credit hours in the program or
the academic year

The number of weeks of instructional
time in the program's academic year

; or 
(ii) One; and 

(3) Multiplying the amount deter-
mined under paragraph (e)(2) of this 
section by— 

The number of credit or clock hours
in a payment period

The number of credit or clock hours
in the program's academic year

(f) A single disbursement may not ex-
ceed 50 percent of any award deter-
mined under paragraph (d) or (e) of this 
section. If a payment for a payment pe-
riod calculated under paragraphs (d) or 
(e) of this section would require the 
disbursement of more than 50 percent 
of a student’s annual award in that 
payment period, the institution shall 
make at least two disbursements to the 
student in that payment period. The 
institution may not disburse an 
amount that exceeds 50 percent of the 
student’s annual award until the stu-
dent has completed the period of time 
in the payment period that equals, in 
terms of weeks of instructional time, 
50 percent of the weeks of instructional 
time in the program’s academic year. 

(g)(1) Notwithstanding paragraphs 
(b), (c), (d), and (e) of this section and 
34 CFR 668.66, the amount of a stu-
dent’s award for an award year may 
not exceed his or her Scheduled Fed-
eral Pell Grant award for that award 
year except as provided in § 690.67. 

(2) For purposes of this section and 
§ 690.66, an institution must define an 
academic year for each of its eligible 
programs in terms of the number of 
credit or clock hours and weeks of in-
structional time in accordance with 
the requirements of 34 CFR 668.3. 

[59 FR 54733, Nov. 1, 1994, as amended at 69 
FR 12277, Mar. 16, 2004; 71 FR 38004, July 3, 
2006] 

§ 690.64 Calculation of a Federal Pell 
Grant for a payment period which 
occurs in two award years. 

(a) If a student enrolls in a payment 
period which is scheduled to occur in 
two award years— 

(1) The entire payment period must 
be considered to occur within one 
award year. 

(2) The institution shall determine 
for each Federal Pell Grant recipient 
the award year in which the payment 
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period will be placed subject to the re-
strictions set forth in paragraph (a)(3) 
of this section. 

(3) The institution shall place a pay-
ment period with more than six 
months scheduled to occur within one 
award year in that award year. 

(4) If an institution places the pay-
ment period in the first award year, it 
shall pay a student with funds from the 
first award year. 

(5) If an institution places the pay-
ment period in the second award year, 
it shall pay a student with funds from 
the second award year. 

(b) An institution may not make a 
payment which will result in the stu-
dent receiving more than his or her 
Scheduled Federal Pell Grant for an 
award year. 

(Authority: 20 U.S.C. 1070a) 

[50 FR 10722, Mar. 15, 1985, as amended at 56 
FR 56916, Nov. 6, 1991; 59 FR 54730, 54734, Nov. 
1, 1994] 

§ 690.65 Transfer student: attendance 
at more than one institution during 
an award year. 

(a) If a student who receives a Fed-
eral Pell Grant at one institution sub-
sequently enrolls at a second institu-
tion in the same award year, the stu-
dent may receive a Federal Pell Grant 
at the second institution only if— 

(1) The student submits a valid SAR 
to the second institution; or 

(2) The second institution obtains a 
valid ISIR. 

(b) The second institution shall cal-
culate the student’s award according to 
§ 690.63. 

(c) The second institution may pay a 
Federal Pell Grant only for that por-
tion of the academic year in which a 
student is enrolled at that institution. 
The grant amount must be adjusted, if 
necessary, to ensure that the grant 
does not exceed the student’s Sched-
uled Federal Pell Grant for that award 
year except as provided under § 690.67. 

(d) If a student’s Scheduled Federal 
Pell Grant at the second institution 
differs from the Scheduled Federal Pell 
Grant at the first institution, the grant 
amount at the second institution is 
calculated as follows— 

(1) The amount received at the first 
institution is compared to the Sched-
uled Federal Pell Grant at the first in-

stitution to determine the percentage 
of the Scheduled Federal Pell Grant 
that the student has received. 

(2) That percentage is subtracted 
from 100 percent. 

(3) The remaining percentage is the 
percentage of the Scheduled Federal 
Pell Grant at the second institution to 
which the student is entitled. 

(e) The student’s Federal Pell Grant 
for each payment period is calculated 
according to the procedures in § 690.63 
unless the remaining percentage of the 
Scheduled Federal Pell Grant at the 
second institution, referred to in para-
graph (d)(3) of this section, is less than 
the amount the student would nor-
mally receive for that payment period. 
In that case, the student’s Federal Pell 
Grant is equal to that remaining per-
centage. 

(f) A transfer student shall repay any 
amount received in an award year that 
exceeds— 

(1) His or her Scheduled Federal Pell 
Grant; or 

(2) The amount which he or she was 
eligible to receive for the award year 
under § 690.67. 

(Authority: 20 U.S.C. 1070a) 

[50 FR 10722, Mar. 15, 1985, as amended at 51 
FR 43162, Nov. 28, 1986; 59 FR 54730, 54734, 
Nov. 1, 1994] 

§ 690.66 Correspondence study. 
(a) An institution calculates the Fed-

eral Pell Grant for a payment period 
for a student in a program of study of-
fered by correspondence courses with-
out terms, but not including any resi-
dential component by— 

(1) Determining the student’s annual 
award using the half-time Disburse-
ment Schedule; 

(2) Determining the length of the cor-
respondence program in weeks of in-
structional time by— 

(i) Preparing a written schedule for 
submission of lessons that reflect a 
workload of at least 12 hours of prepa-
ration per week; and 

(ii) Determining the number of weeks 
of instructional time in the program of 
study using the written schedule for 
submission of lessons; 

(3) Multiplying the annual award de-
termined from the Disbursement 
Schedule for a half-time student by the 
lesser of— 
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The number of weeks of instructional
time as determined under paragraph

(a)(2)(ii) of this section for a student to 
complete the lesser of the credit hours
in the program or the academic year

The number of weeks of instructional time
in the program's academic year definition

; or 
(ii) One; and 
(4) Multiplying the amount deter-

mined under (a)(3) of this section by— 

The number of credit hours in the
payment period

The number of credit hours in the
program's academic year

(b) For purposes of paragraph (a) of 
this section— 

(1) An academic year as measured in 
credit hours must consist of 2 payment 
periods— 

(i) The first payment period must be 
the period of time in which the student 
completes the lesser of the first half of 
his or her academic year or program; 
and 

(ii) The second payment period must 
be the period of time in which the stu-
dent completes the lesser of the second 
half of the academic year or program; 
and 

(2)(i) The institution shall make the 
first payment to a student for an aca-
demic year, as calculated under para-
graph (a)(4) of this section, after the 
student submits 25 percent of the les-
sons or otherwise completes 25 percent 
of the work scheduled for the program 
or the academic year, whichever occurs 
last; and 

(ii) The institution shall make the 
second payment to a student for an 
academic year, as calculated under 
(a)(4) of this section, after the student 
submits 75 percent of the lessons or 
otherwise completes 75 percent of the 
work scheduled for the program or the 
academic year, whichever occurs last. 

(c) In a program of correspondence 
study offered by correspondence 
courses using terms but not including 
any residential component— 

(1) The institution must prepare a 
written schedule for submission of les-
sons that reflects a workload of at 
least 30 hours of preparation per semes-

ter hour or 20 hours of preparation per 
quarter hour during the term; 

(2)(i) If the student is enrolled in at 
least 6 credit hours that commence and 
are completed in that term, the Dis-
bursement Schedule for a half-time 
student is used; or 

(ii) If the student is enrolled in less 
than 6 credit hours that commence and 
are completed in that term the Dis-
bursement Schedule for a less-than- 
half-time student is used; 

(3) A payment for a payment period 
is calculated using the formula in 
§ 690.63(d) except that paragraphs (c) (1) 
and (2) of this section are used in lieu 
of § 690.63(d) (1) and (2) respectively; and 

(4) The institution shall make the 
payment to a student for a payment 
period after that student completes 50 
percent of the lessons or otherwise 
completes 50 percent of the work sched-
uled for the term, whichever occurs 
last. 

(d) Payments for periods of residen-
tial training shall be calculated under 
§ 690.63(d) if the residential training is 
offered using terms and credit hours or 
§ 690.63(e) if the residential training is 
offered using credit hours without 
terms. 

[59 FR 54734, Nov. 1, 1994] 

§ 690.67 Receiving up to two Sched-
uled Federal Pell Grant awards 
during a single award year. 

(a) The Secretary announces in the 
FEDERAL REGISTER whether an institu-
tion may award up to a second Sched-
uled Federal Pell Grant to a student in 
a particular award year. 

(b) Based on the announcement de-
scribed in paragraph (a) of this section, 
an institution may award up to a sec-
ond Scheduled Federal Pell Grant 
award to a student in that award year 
if— 

(1) The student is enrolled as a full- 
time student in an eligible program 
that is at least 2 academic years as 
measured in credit hours and weeks of 
instructional time and leads to an as-
sociate or baccalaureate degree at an 
institution; 

(2) The student is enrolled only in 
coursework required for completing his 
or her associate or baccalaureate de-
gree, including courses in his or her 
major area of study or electives that 
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fulfill the student’s graduation require-
ments, during any payment period in 
which the student is paid any portion 
of his or her second Scheduled Federal 
Pell Grant award; 

(3) In the previous payment periods 
in the award year the student has com-
pleted the number of credit hours re-
quired in an academic year leading to 
his or her associate or baccalaureate 
degree program; and 

(4) The student has completed the 
weeks of instructional time required 
for an academic year or will complete 
them in the first payment period for 
which he or she will receive a payment 
from his or her second Scheduled Fed-
eral Pell Grant award. 

(c) If an institution awards a student 
up to a second Scheduled Federal Pell 
Grant award, the institution must 
make such awards to all students who 
qualify under paragraph (a) of this sec-
tion. 

(Authority 20 U.S.C. 1070a) 

[59 FR 54735, Nov. 1, 1994] 

Subpart G—Administration of 
Grant Payments 

SOURCE: 50 FR 10724, Mar. 15, 1985, unless 
otherwise noted. 

§ 690.71 Scope. 
This subpart deals with program ad-

ministration by an institution of high-
er education. 

(Authority: 20 U.S.C. 1070a) 

[50 FR 10724, Mar. 15, 1985, as amended at 51 
FR 43162, Nov. 28, 1986; 59 FR 54730, Nov. 1, 
1994; 60 FR 61816, Dec. 1, 1995] 

§§ 690.72–690.74 [Reserved] 

§ 690.75 Determination of eligibility 
for payment. 

(a) For each payment period, an in-
stitution may pay a Federal Pell Grant 
to an eligible student only after it de-
termines that the student— 

(1) Qualifies as an eligible student 
under 34 CFR Part 668, Subpart C; 

(2) Is enrolled in an eligible program 
as an undergraduate student; and 

(3) If enrolled in a credit hour pro-
gram without terms or a clock hour 
program, has completed the payment 
period as defined in § 668.4 for which he 

or she has been paid a Federal Pell 
Grant. 

(b) If an institution determines at 
the beginning of a payment period that 
a student is not maintaining satisfac-
tory progress, but reverses that deter-
mination before the end of the pay-
ment period, the institution may pay a 
Federal Pell Grant to the student for 
the entire payment period. 

(c) If an institution determines at the 
beginning of a payment period that a 
student is not maintaining satisfactory 
progress, but reverses that determina-
tion after the end of the payment pe-
riod, the institution may neither pay 
the student a Federal Pell Grant for 
that payment period nor make adjust-
ments in subsequent Federal Pell 
Grant payments to compensate for the 
loss of aid for that period. 

(d) A member of a religious order, 
community, society, agency of or orga-
nization who is pursuing a course of 
study in an institution of higher edu-
cation is considered to have an ex-
pected family contribution amount at 
least equal to the maximum authorized 
award amount for the award year if 
that religious order— 

(1) Has as a primary objective the 
promotion of ideals and beliefs regard-
ing a Supreme Being; and 

(2) Provides subsistence support to 
its members, or has directed the mem-
ber to pursue the course of study. 

(Approved by the Office of Management and 
Budget under control number 1845–0681) 

(Authority: 20 U.S.C. 1070a) 

[52 FR 45736, Dec. 1, 1987, as amended at 56 
FR 56916, Nov. 6, 1991; 59 FR 54730, 54735, Nov. 
1, 1994; 60 FR 30789, June 12, 1995; 61 FR 60397, 
Nov. 27, 1996; 61 FR 60610, Nov. 29, 1996; 65 FR 
65676, Nov. 1, 2000; 67 FR 67083, Nov. 1, 2002] 

§ 690.76 Frequency of payment. 

(a) In each payment period, an insti-
tution may pay a student at such times 
and in such installments as it deter-
mines will best meet the student’s 
needs. 

(b) The institution may pay funds in 
one lump sum for all the prior payment 
periods for which the student was an 
eligible student within the award year. 
The student’s enrollment status must 
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be determined according to work al-
ready completed. 

(Authority: 20 U.S.C. 1070a) 

[50 FR 10724, Mar. 15, 1985, as amended at 56 
FR 56916, Nov. 6, 1991] 

§ 690.77 [Reserved] 

§ 690.78 Method of disbursement—by 
check or credit to a student’s ac-
count. 

(a) An institution shall disburse 
funds to a student or the student’s ac-
count in accordance with the provi-
sions in § 668.164. 

(b)(1) An institution that intends to 
pay a student directly must notify the 
student in accordance with § 668.165(a). 

(2) If a student does not pick up the 
check on time, the institution shall 
still pay the student if he or she re-
quests payment within 20 days after 
the last date that his or her enrollment 
ends in that award year. 

(3) If the student has not picked up 
his or her payment at the end of the 20- 
day period, the institution may credit 
the student’s account only for any out-
standing charges for tuition and fees 
and room and board for the award year 
incurred by the student while he or she 
was eligible. 

(4) A student forfeits the right to re-
ceive the payment if he or she does not 
pick up a payment by the end of the 20 
day period. 

(5) Notwithstanding paragraph (c)(4) 
of this section, the institution may, if 
it chooses, pay a student who did not 
pick up his or her payment, through 
the next payment period. 

(6) An institution shall make a late 
disbursement to an ineligible student 
in accordance with the provisions in 34 
CFR 668.164(g). 

(Approved by the Office of Management and 
Budget under control number 1840–0536) 

(Authority: 20 U.S.C. 1070a) 

[50 FR 10724, Mar. 15, 1985, as amended at 56 
FR 56916, Nov. 6, 1991; 59 FR 54730, Nov. 1, 
1994; 59 FR 61722, Dec. 1, 1994; 61 FR 60397, 
Nov. 27, 1996; 61 FR 60610, Nov. 29, 1996; 69 FR 
12277, Mar. 16, 2004; 71 FR 64419, Nov. 1, 2006] 

§ 690.79 Liability for and recovery of 
Federal Pell Grant overpayments. 

(a)(1) Except as provided in para-
graphs (a)(2) and (a)(3) of this section, a 

student is liable for any Federal Pell 
Grant overpayment made to him or 
her. 

(2) The institution is liable for a Fed-
eral Pell Grant overpayment if the 
overpayment occurred because the in-
stitution failed to follow the proce-
dures set forth in this part or 34 CFR 
Part 668. The institution must restore 
an amount equal to the overpayment 
to its Federal Pell Grant account. 

(3) A student is not liable for, and the 
institution is not required to attempt 
recovery of or refer to the Secretary, a 
Federal Pell Grant overpayment if the 
amount of the overpayment is less 
than $25 and is not a remaining bal-
ance. 

(b)(1) Except as provided in para-
graph (a)(3) of this section, if an insti-
tution makes a Federal Pell Grant 
overpayment for which it is not liable, 
it must promptly send a written notice 
to the student requesting repayment of 
the overpayment amount. The notice 
must state that failure to make that 
repayment, or to make arrangements 
satisfactory to the holder of the over-
payment debt to repay the overpay-
ment, makes the student ineligible for 
further title IV, HEA program funds 
until final resolution of the Federal 
Pell Grant overpayment. 

(2) If a student objects to the institu-
tion’s Federal Pell Grant overpayment 
determination on the grounds that it is 
erroneous, the institution must con-
sider any information provided by the 
student and determine whether the ob-
jection is warranted. 

(c) Except as provided in paragraph 
(a)(3) of this section, if the student 
fails to repay a Federal Pell Grant 
overpayment or make arrangements 
satisfactory to the holder of the over-
payment debt to repay the Federal Pell 
Grant overpayment, after the institu-
tion has taken the action required by 
paragraph (b) of this section, the insti-
tution must refer the overpayment to 
the Secretary for collection purposes in 
accordance with procedures required by 
the Secretary. After referring the Fed-
eral Pell Grant overpayment to the 
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Secretary under this section, the insti-
tution need make no further efforts to 
recover the overpayment. 

(Authority: 20 U.S.C. 1070a) 

[67 FR 67083, Nov. 1, 2002] 

§ 690.80 Recalculation of a Federal Pell 
Grant award. 

(a) Change in expected family contribu-
tion. (1) The institution shall recal-
culate a Federal Pell Grant award for 
the entire award year if the student’s 
expected family contribution changes 
at any time during the award year. The 
change may result from— 

(i) The correction of a clerical or 
arithmetic error under § 690.14; or 

(ii) A correction based on informa-
tion required as a result of verification 
under 34 CFR part 668, subpart E. 

(2) Except as described in 34 CFR 
668.60(c), the institution shall adjust 
the student’s award when an overaward 
or underaward is caused by the change 
in the expected family contribution. 
That adjustment must be made— 

(i) Within the same award year—if 
possible—to correct any overpayment 
or underpayment; or 

(ii) During the next award year to 
correct any overpayment that could 
not be adjusted during the year in 
which the student was overpaid. 

(b) Change in enrollment status. (1) If 
the student’s enrollment status 
changes from one academic term to an-
other term within the same award 
year, the institution shall recalculate 
the Federal Pell Grant award for the 
new payment period taking into ac-
count any changes in the cost of at-
tendance. 

(2)(i) If the student’s projected en-
rollment status changes during a pay-
ment period after the student has 
begun attendance in all of his or her 
classes for that payment period, the in-
stitution may (but is not required to) 
establish a policy under which the stu-
dent’s award for the payment period is 
recalculated. Any such recalculations 
must take into account any changes in 
the cost of attendance. If such a policy 
is established, it must apply to all stu-
dents. 

(ii) If a student’s projected enroll-
ment status changes during a payment 
period before the student begins at-

tendance in all of his or her classes for 
that payment period, the institution 
shall recalculate the student’s enroll-
ment status to reflect only those class-
es for which the student actually began 
attendance. 

(c) Change in cost of attendance. If the 
student’s cost of attendance changes at 
any time during the award year and his 
or her enrollment status remains the 
same, the institution may (but is not 
required to) establish a policy under 
which the student’s award for the pay-
ment period is recalculated. If such a 
policy is established, it must apply to 
all students. 

(Authority: 20 U.S.C. 1070a) 

[50 FR 10724, Mar. 15, 1985, as amended at 59 
FR 54735, Nov. 1, 1994] 

§ 690.81 Fiscal control and fund ac-
counting procedures. 

(a) An institution shall follow provi-
sions for maintaining general fiscal 
records in this part and in 34 CFR 
668.24(b). 

(b) An institution shall maintain 
funds received under this part in ac-
cordance with the requirements in 
§ 668.164. 

(Approved by the Office of Management and 
Budget under control number 1840–0536) 

(Authority: 20 U.S.C. 1070a) 

[50 FR 10724, Mar. 15, 1985, as amended at 53 
FR 49147, Dec. 6, 1988; 59 FR 54730, Nov. 1, 
1994; 59 FR 61722, Dec. 1, 1994; 61 FR 60397, 
60493, Nov. 27, 1996] 

§ 690.82 Maintenance and retention of 
records. 

(a) An institution shall follow the 
record retention and examination pro-
visions in this part and in 34 CFR 
668.24. 

(b) For any disputed expenditures in 
any award year for which the institu-
tion cannot provide records, the Sec-
retary determines the final authorized 
level of expenditures. 

(Approved by the Office of Management and 
Budget under control number 1840–0681) 

(Authority: 20 U.S.C. 1070a, 1232f) 

[61 FR 60494, Nov. 27, 1996] 

§ 690.83 Submission of reports. 
(a)(1) An institution may receive ei-

ther a payment from the Secretary for 
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an award to a Federal Pell Grant re-
cipient, or a corresponding reduction in 
the amount of Federal funds received 
in advance for which it is accountable, 
if— 

(i) The institution submits to the 
Secretary the student’s Payment Data 
for that award year in the manner and 
form prescribed in paragraph (a)(2) of 
this section by September 30 following 
the end of the award year in which the 
grant is made, or, if September 30 falls 
on a weekend, on the first weekday fol-
lowing September 30; and 

(ii) The Secretary accepts the stu-
dent’s Payment Data. 

(2) The Secretary accepts a student’s 
Payment Data that is submitted in ac-
cordance with procedures established 
through publication in the FEDERAL 
REGISTER, and that contains informa-
tion the Secretary considers to be ac-
curate in light of other available infor-
mation including that previously pro-
vided by the student and the institu-
tion. 

(3) An institution that does not com-
ply with the requirements of this para-
graph may receive a payment or reduc-
tion in accountability only as provided 
in paragraph (d) of this section. 

(b)(1) An institution shall report to 
the Secretary any change in the 
amount of a grant for which a student 
qualifies including any related Pay-
ment Data changes by submitting to 
the Secretary the student’s Payment 
Data that discloses the basis and result 
of the change in award for each stu-
dent. The institution shall submit the 
student’s Payment Data reporting any 
change to the Secretary by the report-
ing deadlines published by the Sec-
retary in the FEDERAL REGISTER. 

(2) An institution shall submit, in ac-
cordance with deadline dates estab-
lished by the Secretary, through publi-
cation in the FEDERAL REGISTER, other 
reports and information the Secretary 
requires and shall comply with the pro-
cedures the Secretary finds necessary 
to ensure that the reports are correct. 

(3) An institution that timely sub-
mits, and has accepted by the Sec-
retary, the Payment Data for a student 
in accordance with this section shall 
report a reduction in the amount of a 
Federal Pell Grant award that the stu-
dent received when it determines that 

an overpayment has occurred, unless 
that overpayment is one for which the 
institution is not liable under 
§ 690.79(a). 

(c) In accordance with 34 CFR 668.84, 
the Secretary may impose a fine on the 
institution if the institution fails to 
comply with the requirements specified 
in paragraphs (a) or (b) of this section. 

(d)(1) Notwithstanding paragraphs (a) 
or (b) of this section, if an institution 
demonstrates to the satisfaction of the 
Secretary that the institution has pro-
vided Federal Pell Grants in accord-
ance with this part but has not re-
ceived credit or payment for those 
grants, the institution may receive 
payment or a reduction in account-
ability for those grants in accordance 
with paragraphs (d)(4) and either (d)(2) 
or (d)(3) of this section. 

(2) The institution must demonstrate 
that it qualifies for a credit or pay-
ment by means of a finding contained 
in an audit report of an award year 
that was the first audit of that award 
year and that was conducted after De-
cember 31, 1988 and timely submitted 
to the Secretary under 34 CFR 668.23(c). 

(3) An institution that timely sub-
mits the Payment Data for a student 
in accordance with paragraph (a) of 
this section but does not timely submit 
to the Secretary, or have accepted by 
the Secretary, the Payment Data nec-
essary to document the full amount of 
the award to which the student is enti-
tled, may receive a payment or reduc-
tion in accountability in the full 
amount of that award, if— 

(i) A program review demonstrates to 
the satisfaction of the Secretary that 
the student was eligible to receive an 
amount greater than that reported in 
the student’s Payment Data timely 
submitted to, and accepted by the Sec-
retary; and 

(ii) The institution seeks an adjust-
ment to reflect an underpayment for 
that award that is at least $100. 

(4) In determining whether the insti-
tution qualifies for a payment or re-
duction in accountability, the Sec-
retary takes into account any liabil-
ities of the institution arising from 
that audit or program review or any 
other source. The Secretary collects 
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those liabilities by offset in accordance 
with 34 CFR part 30. 

(Approved by the Office of Management and 
Budget under control number 1840–0688) 

(Authority: 20 U.S.C. 1070a, 1094, 1226a–1) 

[60 FR 61816, Dec. 1, 1995; 61 FR 3776, Feb. 1, 
1996, as amended at 71 FR 38004, July 3, 2006] 

PART 691—ACADEMIC COMPETI-
TIVENESS GRANT (ACG) AND 
NATIONAL SCIENCE AND MATH-
EMATICS ACCESS TO RETAIN 
TALENT GRANT (NATIONAL 
SMART GRANT) PROGRAMS 

Subpart A—Scope, Purpose, and General 
Definitions 

Sec. 
691.1 Scope and purpose. 
691.2 Definitions. 
691.3–691.5 [Reserved] 
691.6 Duration of student eligibility—under-

graduate course of study. 
691.7 Institutional participation. 
691.8 Enrollment status for students taking 

regular and correspondence courses. 
691.9–691.10 [Reserved] 
691.11 Payments from more than one insti-

tution. 

Subpart B—Application Procedures 

691.12 Application. 
691.13–691.14 [Reserved] 
691.15 Eligibility to receive a grant. 
691.16 Recognition of a rigorous secondary 

school program of study. 
691.17 Determination of eligible majors. 

Subparts C–E [Reserved] 

Subpart F—Determination of Awards 

691.61 Submission process and deadline for a 
Student Aid Report or Institutional Stu-
dent Information Record. 

691.62 Calculation of a grant. 
691.63 Calculation of a grant for a payment 

period. 
691.64 Calculation of a grant for a payment 

period which occurs in two award years. 
691.65 Transfer student: attendance at more 

than one institution during an academic 
year. 

Subpart G—Administration of Grant 
Payments 

691.71 Scope. 
691.72–691.74 [Reserved] 
691.75 Determination of eligibility for pay-

ment. 
691.76 Frequency of payment. 

691.77 [Reserved] 
691.78 Method of disbursement—by check or 

credit to a student’s account. 
691.79 Liability for and recovery of grant 

overpayments. 
691.80 Redetermination of eligibility for a 

grant award. 
691.81 Fiscal control and fund accounting 

procedures. 
691.82 Maintenance and retention of 

records. 
691.83 Submission of reports. 

AUTHORITY: 20 U.S.C. 1070a–1, unless other-
wise noted. 

SOURCE: 71 FR 38004, July 3, 2006, unless 
otherwise noted. 

Subpart A—Scope, Purpose, and 
General Definitions 

§ 691.1 Scope and purpose. 
(a) The ACG Program awards grants 

to help eligible financially needy first- 
and second-year undergraduate stu-
dents, who complete rigorous sec-
ondary school programs of study, meet 
the cost of their postsecondary edu-
cation. 

(b) The National SMART Grant Pro-
gram awards grants to help eligible fi-
nancially needy third- and fourth-year 
undergraduate students who are pur-
suing eligible majors in the physical, 
life, or computer sciences, mathe-
matics, technology, or engineering or a 
critical foreign language meet the cost 
of their postsecondary education. 

(Authority: 20 U.S.C. 1070a–1) 

§ 691.2 Definitions. 
(a) The following definitions used in 

this part are in the regulations for In-
stitutional Eligibility under the Higher 
Education Act of 1965, as amended, 34 
CFR part 600: 
Award year 
Clock hour 
Correspondence course 
Eligible institution 
Regular student 
Secretary 
State 
Title IV, HEA program 

(b) The following definitions used in 
this part are in subpart A of the Stu-
dent Assistance General Provisions, 34 
CFR part 668: 
Academic year 
Enrolled 
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Expected family contribution 
Federal Pell Grant Program 
Full-time student 
HEA 
Payment period 

(c) The following definitions used in 
this part are in 34 CFR part 77: 
Local educational agency (LEA) 
State educational agency (SEA) 

(d) Other terms used in this part are: 
ACG Scheduled Award: The amount of 

an ACG that would be paid to a full- 
time student for a full academic year. 

Eligible major: A major, as identified 
by the Secretary under § 691.17, in one 
of the physical, life, or computer 
sciences, mathematics, technology, en-
gineering, or a critical foreign lan-
guage. 

Eligible program: An eligible program 
as defined in 34 CFR 668.8 that— 

(1) For purposes of the ACG Program, 
leads to an associate’s degree or a 
bachelor’s degree; is a two-academic- 
year program acceptable for full credit 
toward a bachelor’s degree; or is a 
graduate degree program that includes 
at least 3 academic years of under-
graduate education; or 

(2) For purposes of the National 
SMART Grant Program, leads to a 
bachelor’s degree in an eligible major 
or is a graduate degree program in an 
eligible major that includes at least 3 
academic years of undergraduate edu-
cation. 

Institutional Student Information 
Record (ISIR): An electronic record that 
the Secretary transmits to an institu-
tion that includes an applicant’s— 

(1) Personal identification informa-
tion; 

(2) Application data used to calculate 
the applicant’s EFC; and 

(3) EFC. 
National SMART Grant Scheduled 

Award: The amount of a National 
SMART Grant that would be paid to a 
full-time student for a full academic 
year. 

Payment Data: An electronic record 
that is provided to the Secretary by an 
institution showing student disburse-
ment information. 

Student Aid Report (SAR): A report 
provided to an applicant by the Sec-
retary showing the amount of his or 
her expected family contribution. 

Undergraduate student: A student en-
rolled in an undergraduate course of 
study at an institution of higher edu-
cation who— 

(1) Has not earned a baccalaureate or 
first professional degree; and 

(2) Is in an undergraduate course of 
study which usually does not exceed 4 
academic years, or is enrolled in a 4 to 
5 academic year program designed to 
lead to a first degree. A student en-
rolled in a program of any other length 
is considered an undergraduate student 
for only the first 4 academic years of 
that program. 

Valid Institutional Student Information 
Record (valid ISIR): An ISIR on which 
all the information used in calculating 
the applicant’s expected family con-
tribution is accurate and complete as 
of the date the application is signed. 

Valid Student Aid Report (valid SAR): 
A Student Aid Report on which all of 
the information used in calculating the 
applicant’s expected family contribu-
tion is accurate and complete as of the 
date the application is signed. 

(Authority: 20 U.S.C. 1070a–1) 

§§ 691.3–691.5 [Reserved] 

§ 691.6 Duration of student eligibility— 
undergraduate course of study. 

(a) A student is eligible to receive up 
to one ACG Scheduled Award during 
each of the student’s first and second 
academic years of enrollment over the 
course of the student’s undergraduate 
education in all eligible programs as 
defined in § 691.2(d). 

(b) A student is eligible to receive up 
to one National SMART Grant Sched-
uled Award during each of the stu-
dent’s third and fourth academic years 
of enrollment over the course of the 
student’s undergraduate education in 
all eligible programs as defined in 
§ 691.2(d). 

(c) A student may not receive more 
than two ACG Scheduled Awards and 
two National SMART Grant Scheduled 
Awards. 

(d) For an eligible student enrolled in 
a summer term of an eligible program 
for which the institution determines 
payments under § 691.63(b) and (c), the 
student’s summer term is considered to 
be— 
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(1) For an eligible program offered in 
semesters or trimesters with a single 
summer term that provides at least 12 
semester or trimester hours of 
coursework, one-half of an academic 
year in weeks of instructional time 
under § 691.63(b)(3)(i) and (c)(4)(i), or 
one-third of an academic year in weeks 
of instructional time under 
§ 691.63(b)(3)(ii) and (c)(4)(ii); or 

(2) For an eligible program offered in 
quarters with a single summer term 
that provides at least 12 quarter hours 
of coursework, one-third of an aca-
demic year in weeks of instructional 
time under § 691.63(b)(3)(i) and (c)(4)(i), 
or one-fourth of an academic year in 
weeks of instructional time under 
§ 691.63(b)(3)(ii) and (c)(4)(ii). 

(Authority: 20 U.S.C. 1070a–1) 

[71 FR 38004, July 3, 2006, as amended at 71 
FR 64419, Nov. 1, 2006] 

§ 691.7 Institutional participation. 

(a) An institution that offers one or 
more eligible programs, as defined in 
§ 691.2(d), for purposes of the ACG Pro-
gram, and that participates in the Fed-
eral Pell Grant Program under 34 CFR 
part 690 must participate in the ACG 
Program. 

(b) An institution that offers one or 
more eligible programs, as defined in 
§ 691.2(d), for purposes of the National 
SMART Grant Program, and that par-
ticipates in the Federal Pell Grant Pro-
gram under 34 CFR part 690 must par-
ticipate in the National SMART Grant 
Program. 

(c) If an institution begins participa-
tion in the ACG or National SMART 
Grant Program during an award year, a 
student enrolled and attending that in-
stitution is eligible to receive a grant 
under this part for the payment period 
during which the institution begins 
participation and any subsequent pay-
ment period. 

(d) If an institution becomes ineli-
gible to participate in the ACG or Na-
tional SMART Grant Program during 
an award year, a student who was eligi-
ble for a grant under § 691.15 who was 
attending the institution and who sub-
mitted a valid SAR to the institution, 
or for whom the institution obtained a 
valid ISIR, before the date the institu-

tion became ineligible is paid a grant 
for that award year for— 

(1) The payment periods that the stu-
dent completed before the institution 
became ineligible; and 

(2) The payment period in which the 
institution became ineligible. 

(e)(1) If an institution loses its eligi-
bility to participate in the Federal Pell 
Grant Program under the provisions of 
subpart M of 34 CFR part 668, it also 
loses its eligibility to participate in 
the ACG or National SMART Grant 
Program for the same period of time. 

(2) That loss of eligibility must be in 
accordance with the provisions of 34 
CFR 668.187. 

(f) An institution that becomes ineli-
gible shall, within 45 days after the ef-
fective date of loss of eligibility, pro-
vide to the Secretary— 

(1) The name of each eligible student 
under § 691.15 who, during the award 
year, submitted a valid SAR to the in-
stitution or for whom it obtained a 
valid ISIR before it became ineligible; 

(2) The amount of funds paid to each 
grant recipient for that award year; 

(3) The amount due each student eli-
gible to receive a grant through the 
end of the payment period during 
which the institution became ineli-
gible; and 

(4) An accounting of the ACG or Na-
tional SMART Grant Program expendi-
tures for that award year to the date of 
termination. 

(Authority: 20 U.S.C. 1070a–1) 

§ 691.8 Enrollment status for students 
taking regular and correspondence 
courses. 

(a) If, in addition to regular 
coursework, a student takes cor-
respondence courses from either his or 
her own institution or another institu-
tion having an agreement for this pur-
pose with the student’s institution, the 
correspondence work may be included 
in determining the student’s enroll-
ment status to the extent permitted 
under paragraph (b) of this section. 

(b) Except as noted in paragraph (c) 
of this section, the correspondence 
work that may be included in deter-
mining a student’s enrollment status is 
that amount of work that— 
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(1) Applies toward a student’s degree 
or is remedial work taken by the stu-
dent to help in his or her eligible pro-
gram; 

(2) Is completed within the period of 
time required for regular coursework; 
and 

(3) Does not exceed the amount of a 
student’s regular coursework for the 
payment period for which the student’s 
enrollment status is being calculated. 

(c) A student taking correspondence 
courses is considered a full-time stu-
dent if— 

(1) The student is taking coursework 
that is commensurate with the institu-
tion’s standard for full-time students; 
and 

(2) The student’s noncorrespondence 
coursework constitutes at least one- 
half of the institution’s required min-
imum coursework for full-time stu-
dents. 

(Authority: 20 U.S.C. 1070a–1) 

§§ 691.9–691.10 [Reserved] 

§ 691.11 Payments from more than one 
institution. 

A student is not entitled to receive 
grant payments under this part concur-
rently from more than one institution. 
A student may only receive an ACG or 
a National SMART Grant at the same 
institution from which the student re-
ceives his or her Federal Pell Grant 
award. 

(Authority: 20 U.S.C. 1070a–1) 

Subpart B—Application 
Procedures 

§ 691.12 Application. 
(a) As the first step to receiving a 

grant under this part, a student shall 
apply on an approved application form 
to the Secretary to have his or her ex-
pected family contribution calculated 
and to determine the student’s Federal 
Pell Grant eligibility. A copy of this 
form is not acceptable. 

(b)(1) The student shall provide any 
information requested by the Secretary 
in addition to the information nec-
essary to establish eligibility for a 
Federal Pell Grant. 

(2) The additional information may 
include, but is not limited to, informa-

tion about the rigorous secondary 
school program of study completed by 
a student applying for an ACG. 

(c) The student shall submit an appli-
cation to the Secretary by— 

(1) Providing the application form, 
signed by all appropriate family mem-
bers, to the institution which the stu-
dent attends or plans to attend so that 
the institution can transmit the appli-
cation information to the Secretary 
electronically; or 

(2) Sending an approved application 
form to the Secretary. 

(d) The student shall provide the ad-
dress of his or her residence unless the 
student is incarcerated and the edu-
cational institution has made special 
arrangements with the Secretary to re-
ceive relevant correspondence on be-
half of the student. If such an arrange-
ment is made, the student shall provide 
the address indicated by the institu-
tion. 

(e) For each award year, the Sec-
retary, through publication in the FED-
ERAL REGISTER, establishes deadline 
dates for submitting this application 
and additional information and for 
making corrections to the information 
provided. 

(Authority: 20 U.S.C. 1070a–1) 

§§ 691.13–691.14 [Reserved] 

§ 691.15 Eligibility to receive a grant. 
(a) General. A student who meets the 

requirements of 34 CFR part 668, Sub-
part C, is eligible to receive an ACG or 
a National SMART Grant if the stu-
dent— 

(1) Is a U.S. citizen; 
(2) Is receiving a Federal Pell Grant 

disbursement in the same award year; 
and 

(3) Is enrolled full-time. 
(b) ACG Program. (1) A student is eli-

gible to receive an ACG if the student— 
(i) Meets the eligibility requirements 

in paragraph (a) of this section; 
(ii) For the first academic year of his 

or her eligible program— 
(A) Has successfully completed, after 

January 1, 2006, a rigorous secondary 
school program of study recognized by 
the Secretary under § 691.16; and 

(B) Has not previously been enrolled 
as a regular student in an eligible pro-
gram while enrolled in high school; 
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(iii) For the second academic year of 
his or her eligible program— 

(A) Has successfully completed, after 
January 1, 2005, a rigorous secondary 
school program of study recognized by 
the Secretary under § 691.16; and 

(B) Has successfully completed the 
first academic year of his or her eligi-
ble program; and 

(C) For the first academic year of his 
or her eligible program, obtained a 
grade point average (GPA) of 3.0 or 
higher on a 4.0 scale, or the equivalent, 
consistent with other institutional 
measures for academic and title IV, 
HEA program purposes. 

(2)(i) An institution must document a 
student’s completion of a rigorous sec-
ondary school program of study under 
paragraphs (b)(1)(ii)(A) and (b)(1)(iii)(A) 
of this section using— 

(A) Documentation provided directly 
to the institution by the cognizant au-
thority; or 

(B) Documentation from the cog-
nizant authority provided by the stu-
dent. 

(ii) If an institution has reason to be-
lieve that the documentation provided 
by the student under paragraph 
(b)(2)(i)(B) of this section is inaccurate 
or incomplete, the institution shall 
confirm the student’s completion of a 
rigorous secondary school program of 
study by using documentation provided 
directly to the institution by the cog-
nizant authority. 

(3) For purposes of paragraph (b)(2) of 
this section— 

(i) A cognizant authority includes, 
but is not limited to— 

(A) An LEA; 
(B) An SEA or other State agency; 
(C) A public or private high school; or 
(D) A testing organization such as 

the College Board or State agency; or 
(ii) For a home-schooled student, the 

student’s parent or guardian is the cog-
nizant authority for purposes of pro-
viding the documentation required 
under paragraph (b)(2)(i) of this sec-
tion, of a rigorous secondary school 
program under § 691.16(d)(2), including a 
transcript or the equivalent or a de-
tailed course description listing the 
secondary school courses completed by 
the student. 

(4) For a student who transfers from 
an eligible program at one institution 

to an eligible program at another insti-
tution, the institution to which the 
student transfers may rely upon the 
prior institution’s determination that 
the student completed a rigorous sec-
ondary school program of study in ac-
cordance with paragraphs (b)(1)(ii)(A) 
and (b)(1)(iii)(A) of this section based 
on documentation that the prior insti-
tution may provide, or based on docu-
mentation of the receipt of an ACG dis-
bursement at the prior institution. 

(c) National SMART Grant Program. A 
student is eligible to receive a National 
SMART Grant for the third or fourth 
academic year of his or her eligible 
program if the student— 

(1) Meets the eligibility requirements 
in paragraph (a) of this section; 

(2)(i)(A) In accordance with the insti-
tution’s academic requirements, for-
mally declares an eligible major; or 

(B) If the institution’s academic re-
quirements do not allow a student to 
declare an eligible major in time to 
qualify for a National SMART Grant 
on that basis— 

(1) Demonstrates his or her intention 
to declare an eligible major as docu-
mented by the institution; and 

(2) Formally declares an eligible 
major as soon as allowed under the in-
stitution’s academic requirements; and 

(ii) Enrolls in the courses necessary 
both to complete the degree program 
and to fulfill the requirements of the 
intended eligible major; 

(3) Has a cumulative GPA through 
the most recently completed payment 
period of 3.0 or higher on a 4.0 scale, or 
the equivalent, consistent with other 
institutional measures for academic 
and title IV, HEA program purposes, in 
the student’s eligible program; 

(4) For the third academic year, has 
successfully completed the second aca-
demic year of his or her eligible pro-
gram; and 

(5) For the fourth academic year, has 
successfully completed the third aca-
demic year of his or her eligible pro-
gram. 

(d) Transfer student’s grade point aver-
age. Under the ACG and National 
SMART Grant programs, if a student 
transfers from another institution, the 
institution to which the student trans-
fers— 
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(1) Must calculate the student’s GPA 
for the student’s first payment period 
of enrollment using the grades earned 
by the student in the coursework from 
any prior institution that it accepts to-
wards the student’s eligible program; 
or 

(2) If the institution accepts no cred-
its towards the student’s eligible pro-
gram, must consider the student to be 
ineligible until the student completes 
at least one payment period in an eligi-
ble program with a qualifying GPA. 

(Authority: 20 U.S.C. 1070a–1) 

[71 FR 38004, July 3, 2006, as amended at 71 
FR 64419, Nov. 1, 2006] 

§ 691.16 Recognition of a rigorous sec-
ondary school program of study. 

(a) For an award year, the Secretary 
recognizes in each State at least one 
rigorous secondary school program of 
study as established by an SEA or, if 
legally authorized by the State to es-
tablish a separate secondary school 
program of study, an LEA. 

(b) For each award year, the Sec-
retary establishes a deadline for SEAs 
and LEAs to submit information about 
the secondary school program or pro-
grams that the SEA or LEA identifies 
as a rigorous secondary school program 
of study, and, in the case of an LEA, 
documentation that the LEA is legally 
authorized by the State to establish a 
separate secondary school program of 
study. 

(c) In identifying a rigorous sec-
ondary school program of study, the 
SEA, or the LEA if applicable, must 
consider separate identifiable sec-
ondary programs that— 

(1) Are offered by secondary schools 
in the State, including public, charter, 
private, tribal, and home schools; 

(2) Are considered by the SEA, or by 
the LEA if applicable, to prepare a stu-
dent to pursue postsecondary edu-
cation successfully; and 

(3) Are not General Education Devel-
opment (GED) Certificate programs. 

(d) In addition to those programs 
identified by States or LEAs and recog-
nized by the Secretary as rigorous 
under paragraphs (b) and (c) of this sec-
tion, the Secretary recognizes the fol-
lowing secondary school programs of 
study as rigorous: 

(1) Advanced or honors secondary 
school programs established by States 
and in existence for the 2004–2005 or 
2005–2006 school year, as identified by 
the Secretary. 

(2) Any secondary school program in 
which a student completes at a min-
imum the following courses: 

(i) Four years of English. 
(ii) Three years of mathematics, in-

cluding algebra I and a higher-level 
class such as algebra II, geometry, or 
data analysis and statistics. 

(iii) Three years of science, including 
one year each of at least two of the fol-
lowing courses: biology, chemistry, and 
physics. 

(iv) Three years of social studies. 
(v) One year of a language other than 

English. 
(3) A secondary school program iden-

tified by a State—level partnership 
that is recognized by the State Schol-
ars Initiative of the Western Interstate 
Commission for Higher Education 
(WICHE), Boulder, Colorado. 

(4) Any secondary school program for 
a student who completes at least two 
courses from an International Bacca-
laureate Diploma Program sponsored 
by the International Baccalaureate Or-
ganization, Geneva, Switzerland, and 
receives a score of ‘‘4’’ or higher on the 
examinations for at least two of those 
courses. 

(5) Any secondary school program for 
a student who completes at least two 
Advanced Placement courses and re-
ceives a score of ‘‘3’’ or higher on the 
College Board’s Advanced Placement 
Program Exams for at least two of 
those courses. 

(e) For each award year, the Sec-
retary publishes a list of rigorous sec-
ondary school programs of study that 
the Secretary recognizes. 

(Authority: 20 U.S.C. 1070a–1) 

[71 FR 38004, July 3, 2006, as amended at 71 
FR 64419, Nov. 1, 2006] 

§ 691.17 Determination of eligible ma-
jors. 

(a) Eligible major. For each award 
year, the Secretary identifies the eligi-
ble majors in the physical, life, or com-
puter sciences, mathematics, tech-
nology, engineering, or, as determined 
under paragraph (b) of this section, 
critical foreign languages. 

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00926 Fmt 8010 Sfmt 8010 Y:\SGML\211134.XXX 211134



917 

Off. of Postsecondary Educ., Education § 691.63 

(b) Critical foreign languages. For each 
award year, the Secretary identifies 
the foreign languages that are critical 
to the national security of the United 
States after consulting with the Direc-
tor of National Intelligence. 

(c) Duration of eligible major. A major 
that ceases to be listed as an eligible 
major under paragraph (a) of this sec-
tion for an award year remains an eli-
gible major in subsequent award years 
for a student who pursues that major 
and receives a National SMART Grant 
in the award year in which the major 
was an eligible major. 

(Authority: 20 U.S.C. 1070a–1) 

Subparts C–E [Reserved] 

Subpart F—Determination of 
Awards 

§ 691.61 Submission process and dead-
line for a Student Aid Report or In-
stitutional Student Information 
Record. 

(a) Submission process. (1) Except as 
provided in paragraph (a)(2) of this sec-
tion, an institution must disburse an 
ACG or a National SMART Grant to a 
student who is eligible under § 691.15 
and is otherwise qualified to receive 
that disbursement and electronically 
transmit disbursement data to the Sec-
retary for that student if— 

(i) The student submits a valid SAR 
to the institution; or 

(ii) The institution obtains a valid 
ISIR for the student. 

(2) In determining a student’s eligi-
bility to receive a grant under this 
part, an institution is entitled to as-
sume that the SAR information or 
ISIR information is accurate and com-
plete except under the conditions set 
forth in 34 CFR 668.16(f) and 668.60. 

(b) Student Aid Report or Institutional 
Student Information Record deadline. Ex-
cept as provided in the verification 
provisions of 34 CFR 668.60 and the late 
disbursement provisions of 34 CFR 
668.164(g) of this chapter, for a student 
to receive a grant under this part in an 
award year, the student must submit 
the relevant parts of the valid SAR to 
his or her institution or the institution 
must obtain a valid ISIR by the earlier 
of— 

(1) The last date that the student is 
still enrolled and eligible for payment 
at that institution; or 

(2) By the deadline date established 
by the Secretary through publication 
of a notice in the FEDERAL REGISTER. 

(Authority: 20 U.S.C. 1070a–1) 

§ 691.62 Calculation of a grant. 

(a)(1) For each award year, the Sec-
retary establishes and announces the 
ACG and National SMART Grant 
Scheduled Awards depending on the 
availability of funds for all students 
who are eligible for a grant under 
§ 691.15. 

(2) The Secretary may revise the 
ACG and National SMART Grant 
Scheduled Awards in an award year de-
pending on the availability of funds for 
all students who are eligible for a grant 
under § 691.15. 

(b)(1) The maximum ACG Scheduled 
Award for an eligible student may be 
up to— 

(i) $750 for the first academic year of 
the student’s eligible program; and 

(ii) $1,300 for the second academic 
year of the student’s eligible program. 

(2) The maximum National SMART 
Grant Scheduled Award for an eligible 
student may be up to $4,000 for each of 
the third and fourth academic years of 
the student’s eligible program. 

(c) The amount of a student’s grant 
under this part for an academic year, 
in combination with the student’s EFC 
and other student financial assistance 
available to the student, including the 
student’s Federal Pell Grant, may not 
exceed the student’s cost of attend-
ance. Other student financial assist-
ance is estimated financial assistance 
as defined in 34 CFR 673.5(c). 

(Authority: 20 U.S.C. 1070a–1) 

[71 FR 38004, July 3, 2006, as amended at 71 
FR 64419, Nov. 1, 2006] 

§ 691.63 Calculation of a grant for a 
payment period. 

(a)(1) Programs using standard terms 
with at least 30 weeks of instructional 
time. A student’s payment for a pay-
ment period is calculated under para-
graphs (b) or (d) of this section if— 

(i) The student is enrolled in an eligi-
ble program that— 
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(A) Measures progress in credit 
hours; 

(B) Is offered in semesters, tri-
mesters, or quarters; 

(C) Requires the student to enroll for 
at least 12 credit hours in each term in 
the award year to qualify as a full-time 
student; and 

(D) Is not offered with overlapping 
terms; and 

(ii) The institution offering the pro-
gram— 

(A) Provides the program using an 
academic calendar that includes two 
semesters or trimesters in the fall 
through the following spring, or three 
quarters in the fall, winter, and spring; 
and 

(B) Provides at least 30 weeks of in-
structional time in the terms specified 
in paragraph (a)(1)(ii)(A) of this sec-
tion. 

(2) Programs using standard terms with 
less than 30 weeks of instructional time. A 
student’s payment for a payment pe-
riod is calculated under paragraph (c) 
or (d) of this section if— 

(i) The student is enrolled in an eligi-
ble program that— 

(A) Measures progress in credit 
hours; 

(B) Is offered in semesters, tri-
mesters, or quarters; 

(C) Requires the student to enroll in 
at least 12 credit hours in each term in 
the award year to qualify as a full-time 
student; and 

(D) Is not offered with overlapping 
terms; and 

(ii) The institution offering the pro-
gram— 

(A) Provides the program using an 
academic calendar that includes two 
semesters or trimesters in the fall 
through the following spring, or three 
quarters in the fall, winter, and spring; 
and 

(B) Does not provide at least 30 weeks 
of instructional time in the terms spec-
ified in paragraph (a)(2)(ii)(A) of this 
section. 

(3) Other programs using terms and 
credit hours. A student’s payment for a 
payment period is calculated under 
paragraph (d) of this section if the stu-
dent is enrolled in an eligible program 
that— 

(i) Measures progress in credit hours; 
and 

(ii) Is offered in academic terms 
other than those described in para-
graphs (a)(1) and (a)(2) of this section. 

(4) Programs not using terms or using 
clock hours. A student’s payment for 
any payment period is calculated under 
paragraph (e) of this section if the stu-
dent is enrolled in an eligible program 
that— 

(i) Is offered in credit hours but is 
not offered in academic terms; or 

(ii) Is offered in clock hours. 
(5) Programs for which an exception to 

the academic year definition has been 
granted under 34 CFR 668.3. If an insti-
tution receives a waiver from the Sec-
retary of the 30 weeks of instructional 
time requirement under 34 CFR 668.3, 
an institution may calculate a stu-
dent’s payment for a payment period 
using the following methodologies: 

(i) If the program is offered in terms 
and credit hours, the institution uses 
the methodology in— 

(A) Paragraph (b) of this section pro-
vided that the program meets all the 
criteria in paragraph (a)(1) of this sec-
tion, except that in lieu of paragraph 
(a)(1)(ii)(B) of this section, the program 
provides at least the same number of 
weeks of instructional time in the 
terms specified in paragraph 
(a)(1)(ii)(A) of this section as are in the 
program’s academic year; or 

(B) Paragraph (d) of this section. 
(ii) The institution uses the method-

ology described in paragraph (e) of this 
section if the program is offered in 
credit hours without terms or clock 
hours. 

(b) Programs using standard terms with 
at least 30 weeks of instructional time. 
The payment for a payment period, i.e., 
an academic term, for a student in a 
program using standard terms with at 
least 30 weeks of instructional time in 
two semesters or trimesters or in three 
quarters as described in paragraph 
(a)(1)(ii)(A) of this section, is cal-
culated by— 

(1) Confirming his or her full-time 
enrollment status for the term; 

(2) Determining his or her ACG or 
National SMART Grant Scheduled 
Award; and 

(3) Dividing the amount described 
under paragraph (b)(2) of this section 
by— 
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(i) Two at institutions using semes-
ters or trimesters or three at institu-
tions using quarters; or 

(ii) The number of terms over which 
the institution chooses to distribute 
the student’s ACG or National SMART 
Grant Scheduled Award if— 

(A) An institution chooses to dis-
tribute all of the student’s ACG or Na-
tional SMART Grant Scheduled Award 
determined under paragraph (b)(2) of 
this section over more than two terms 
at institutions using semesters or tri-
mesters or more than three quarters at 
institutions using quarters; and 

(B) The number of weeks of instruc-
tional time in the terms, including the 
additional term or terms, equals the 
weeks of instructional time in the pro-
gram’s academic year. 

(c) Programs using standard terms with 
less than 30 weeks of instructional time. 
The payment for a payment period, i.e., 
an academic term, for a student in a 
program using standard terms with 
less than 30 weeks of instructional 
time in two semesters or trimesters or 
in three quarters as described in para-
graph (a)(2)(ii)(A) of this section, is cal-
culated by— 

(1) Confirming his or her full-time 
enrollment status for the term; 

(2) Determining his or her ACG or 
National SMART Grant Scheduled 
Award; 

(3) Multiplying his or her ACG or Na-
tional SMART Grant Scheduled Award 
determined under paragraph (c)(2) of 
this section by the following fraction 
as applicable: 

In a program using semesters or tri-
mesters— 

Thenumber  of weeks of instructional
time offered in the proogram in the

fall and spring semesters or trimesters
 

The nuumber of weeks in the program’s
academic year

; or 
In a program using quarters— 

Thenumber  of weeks of instructional
time offered in the proogram in the
fall, winter, and spring quarters 

 

The number  of weeks in the program’s
academic year

; and 
(4)(i) Dividing the amount deter-

mined under paragraph (c)(3) of this 
section by two for programs using se-
mesters or trimesters or three for pro-
grams using quarters; or 

(ii) Dividing the student’s ACG or 
National SMART Grant Scheduled 
Award determined under paragraph 
(c)(2) of this section by the number of 
terms over which the institution 
chooses to distribute the student’s 
ACG or National SMART Grant Sched-
uled Award if— 

(A) An institution chooses to dis-
tribute all of the student’s ACG or Na-
tional SMART Grant Scheduled Award 
determined under paragraph (c)(2) of 
this section over more than two terms 
for programs using semesters or tri-
mesters or more than three quarters 
for programs using quarters; and 

(B) The number of weeks of instruc-
tional time in the terms, including the 
additional term or terms, equals the 
weeks of instructional time in the pro-
gram’s academic year definition. 

(d) Other programs using terms and 
credit hours. The payment for a pay-
ment period, i.e., an academic term, for 
a student in a program using terms and 
credit hours, other than those de-
scribed in paragraphs (a)(1) or (a)(2) of 
this section, is calculated by— 

(1)(i) For a student enrolled in a se-
mester, trimester, or quarter, deter-
mining his or her full-time enrollment 
status for the term; or 

(ii) For a student enrolled in a term 
other than a semester, trimester, or 
quarter, determining his or her full- 
time enrollment status for the term 
by— 

(A) Dividing the number of weeks of 
instructional time in the term by the 
number of weeks of instructional time 
in the program’s academic year; 

(B) Multiplying the fraction deter-
mined under paragraph (d)(1)(ii)(A) of 
this section by the number of credit 
hours in the program’s academic year 
to determine the number of hours re-
quired to be enrolled to be considered a 
full-time student; and 

(C) Determining a student’s enroll-
ment status by comparing the number 
of hours in which the student enrolls in 
the term to the number of hours re-
quired to be considered full-time under 
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paragraph (d)(1)(ii)(B) of this section 
for that term; 

(2) Based upon that full-time enroll-
ment status, determining his or her 
ACG or National SMART Grant Sched-
uled Award; and 

(3) Multiplying his or her ACG or Na-
tional SMART Grant Scheduled Award 
determined under paragraph (d)(2) of 
this section by the following fraction: 

   of weeks of 
  instructional time in the term

 

T

Thenumber

hhe number of weeks of instructional 
 time in the program’ss academic year

(e) Programs using clock hours or credit 
hours without terms. The payment for a 
payment period for a student in a pro-
gram using credit hours without terms 
or using clock hours is calculated by— 

(1) Determining that the student is 
attending at least full-time; 

(2) Determining the student’s ACG or 
National SMART Grant Scheduled 
Award; 

(3) Multiplying the amount deter-
mined under paragraph (e)(2) of this 
section by the lesser of— 

(i) 

Thenumberofweeksofinstructional     
time required for a fulll-time student to
complete the lesser of the clock or creddit
hours in the program or the academic year

 

The number off weeks of instructional time  
in the program’s academic yyear

; or 
(ii) One; and 
(4) Multiplying the amount deter-

mined under paragraph (e)(3) of this 
section by— 

 
  of credit or

clock hours in the payment period 
Thenumber   

The number of credit or clock hours 
in the program’s acaddemic year

(f) Maximum disbursement. A single 
disbursement may not exceed 50 per-
cent of any award determined under 
paragraph (d) or (e) of this section. If a 
payment for a payment period cal-
culated under paragraphs (d) or (e) of 
this section would require the disburse-

ment of more than 50 percent of a stu-
dent’s ACG or National SMART Grant 
Scheduled Award in that payment pe-
riod, the institution shall make at 
least two disbursements to the student 
in that payment period. The institu-
tion may not disburse an amount that 
exceeds 50 percent of the student’s ACG 
or National SMART Grant Scheduled 
Award until the student has completed 
the period of time in the payment pe-
riod that equals, in terms of weeks of 
instructional time, 50 percent of the 
weeks of instructional time in the pro-
gram’s academic year. 

(g) Definition of academic year. For 
purposes of this section, an institution 
must define an academic year for each 
of its eligible programs in terms of the 
number of credit or clock hours and 
weeks of instructional time in accord-
ance with the requirements of 34 CFR 
668.3. 

(h) Payment period with two academic 
years. In a payment period, if a student 
is completing the remaining portion of 
the first academic year or second aca-
demic year for an ACG or the third 
academic year for a National SMART 
Grant Scheduled Award, the student’s 
payment for the payment period— 

(1) Is from the ACG or National 
SMART Grant Scheduled Award of the 
academic year being completed; and 

(2) Is calculated based on the total 
credit or clock hours, and, for a credit- 
hour program, weeks of instructional 
time, in the payment period. 

(Authority: 20 U.S.C. 1070a–1) 

§ 691.64 Calculation of a grant for a 
payment period which occurs in 
two award years. 

(a) If a student enrolls in a payment 
period that is scheduled to occur in two 
award years— 

(1) The entire payment period must 
be considered to occur within one 
award year; 

(2) The institution shall determine 
for each ACG or National SMART 
Grant recipient the award year in 
which the payment period will be 
placed subject to the restrictions set 
forth in paragraphs (a)(3) and (a)(6) of 
this section; 

(3) The institution shall place a pay-
ment period with more than six 
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months scheduled to occur within one 
award year in that award year; 

(4) If the institution places the pay-
ment period in the first award year, it 
shall pay a student with funds from the 
first award year; 

(5) If the institution places the pay-
ment period in the second award year, 
it shall pay a student with funds from 
the second award year; and 

(6) The institution must assign the 
payment period for both the ACG or 
National SMART Grant and the Fed-
eral Pell Grant to the same award 
year. 

(b) An institution may not make a 
payment that results in the student re-
ceiving more than his or her ACG or 
National SMART Grant Scheduled 
Award for an academic year of the stu-
dent’s eligible program. 

(Authority: 20 U.S.C. 1070a–1) 

§ 691.65 Transfer student: Attendance 
at more than one institution during 
an academic year. 

(a) If a student who receives a grant 
under this part at one institution sub-
sequently enrolls at a second institu-
tion in the same award year, the stu-
dent may receive a grant at the second 
institution only if— 

(1)(i) The student submits a valid 
SAR to the second institution; or 

(ii) The second institution obtains a 
valid ISIR; and 

(2) The student is receiving a Federal 
Pell Grant in the same award year. 

(b) The second institution shall cal-
culate the student’s award according to 
§ 691.63. 

(c) The second institution may pay a 
grant only for that portion of the aca-
demic year of the student’s eligible 
program in which a student is enrolled 
at that institution. The grant amount 
must be adjusted, if necessary, to en-
sure that the grant does not exceed the 
student’s ACG or National SMART 
Grant Scheduled Award for that aca-
demic year. 

(d) If a student transfers between 
award years and the student’s ACG or 
National SMART Grant Scheduled 
Award at the second institution differs 
from the ACG or National SMART 
Grant Scheduled Award at the first in-
stitution for that academic year of the 
student’s eligible program, the grant 

amount at the second institution is 
calculated as follows— 

(1) The amount received at the first 
institution is compared to the ACG or 
National SMART Grant Scheduled 
Award at the first institution to deter-
mine the percentage of the ACG or Na-
tional SMART Grant Scheduled Award 
that the student has received. 

(2) That percentage is subtracted 
from 100 percent. 

(3) The remaining percentage is the 
percentage of the ACG or National 
SMART Grant Scheduled Award at the 
second institution to which the student 
is entitled. 

(e) The student’s ACG or National 
SMART Grant payment for each pay-
ment period is calculated according to 
the procedures in § 691.63 unless the re-
maining percentage of the ACG or Na-
tional SMART Grant Scheduled Award 
at the second institution, referred to in 
paragraph (d)(3) of this section, is less 
than the amount the student would 
normally receive for that payment pe-
riod. In that case, the student’s pay-
ment is equal to that remaining per-
centage. 

(f) A transfer student shall repay any 
amount received that exceeds his or 
her ACG or National SMART Grant 
Scheduled Award for an academic year 
in accordance with § 691.79. 

(Authority: 20 U.S.C. 1070a–1) 

[71 FR 38004, July 3, 2006, as amended at 71 
FR 64419, Nov. 1, 2006] 

Subpart G—Administration of 
Grant Payments 

§ 691.71 Scope. 
This subpart deals with program ad-

ministration by an eligible institution. 

(Authority: 20 U.S.C. 1070a–1) 

§§ 691.72–691.74 [Reserved] 

§ 691.75 Determination of eligibility 
for payment. 

(a) For each payment period, an in-
stitution may pay a grant under this 
part to a student only after it deter-
mines that the student— 

(1) Qualifies as a student who is eligi-
ble under § 691.15; 

(2) Is enrolled as an undergraduate 
student in an eligible program; 
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(3) If enrolled in a self-paced credit- 
hour program without terms or a self- 
paced clock-hour program, as described 
in paragraph (e), is progressing as a 
full-time student after completing at 
least— 

(i) Fifty percent of the credit or 
clock hours of the payment period for 
which the student is being paid; or 

(ii) For a credit-hour program, 50 per-
cent of the academic coursework of the 
payment period for which the student 
is being paid if the institution is un-
able to determine when the student has 
completed one-half of the credit hours 
of the payment period; and 

(4) If enrolled in a credit-hour pro-
gram without terms or a clock-hour 
program, has completed the payment 
period as defined in 34 CFR 668.4 for 
which he or she has been paid a grant. 

(b)(1) If an institution determines at 
the beginning of a payment period that 
a student is not maintaining satisfac-
tory progress, but reverses that deter-
mination before the end of the pay-
ment period, the institution may pay a 
grant under this part to the student for 
the entire payment period. 

(2) For purposes of the ACG Program, 
if an institution determines at the be-
ginning of a payment period that a stu-
dent enrolled in the second academic 
year of his or her eligible program is 
not maintaining the necessary GPA for 
an ACG under § 691.15(b)(1)(iii)(C), but 
reverses that determination before the 
end of the payment period, the institu-
tion may pay an ACG to the student 
for the entire payment period. 

(3) For purposes of the National 
SMART Grant Program, if an institu-
tion determines at the beginning of a 
payment period that a student is not 
maintaining the necessary GPA for a 
National SMART Grant under 
§ 691.15(c)(3) or is not pursuing a re-
quired major under § 691.15(c)(2), but re-
verses that determination before the 
end of the payment period, the institu-
tion may pay a National SMART Grant 
to the student for the entire payment 
period. 

(c) If an institution determines at the 
beginning of a payment period that a 
student is not maintaining satisfactory 
progress or the necessary GPA for an 
ACG under § 691.15(b)(1)(iii)(C), a Na-
tional SMART Grant under 

§ 691.15(c)(3), or, in the case of a Na-
tional SMART Grant is not pursuing a 
required major under § 691.15(c)(2), but 
reverses that determination after the 
end of the payment period, the institu-
tion may neither pay the student an 
ACG or a National SMART Grant for 
that payment period nor make adjust-
ments in subsequent payments to com-
pensate for the loss of aid for that pe-
riod. 

(d) Subject to the requirement of 
paragraph (d)(2), an institution may 
make one disbursement for a payment 
period to an otherwise eligible student 
if— 

(1)(i) For the first payment period of 
the student’s ACG for the second aca-
demic year, a student’s GPA for the 
first academic year under 
§ 691.15(b)(1)(iii)(C) is not yet available; 
or 

(ii) For a payment period for a Na-
tional SMART Grant, a student’s cu-
mulative GPA through the prior pay-
ment period under § 691.15(c)(3) for the 
student’s enrollment in the eligible 
program through the prior payment pe-
riod under § 691.15(c)(3) is not yet avail-
able; and 

(2) The institution assumes liability 
for any overpayment as a result of the 
student failing to meet the required 
GPA to qualify for the disbursement. 

(e) For purposes of this section, a 
self-paced program is an educational 
program without terms that allows a 
student— 

(1) To complete courses without a de-
fined schedule for completing the 
courses; or 

(2) At the student’s discretion, to 
begin courses within a program either 
at any time or on specific dates set by 
the institution for the beginning of 
courses without a defined schedule for 
completing the program. 

(Authority: 20 U.S.C. 1070a–1) 

[71 FR 38004, July 3, 2006, as amended at 71 
FR 64419, Nov. 1, 2006] 

§ 691.76 Frequency of payment. 

(a) In each payment period, an insti-
tution may pay a student at such times 
and in such installments as it deter-
mines will best meet the student’s 
needs. 
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(b) The institution may pay funds in 
one lump sum for all the prior payment 
periods for which the student was eligi-
ble under § 691.15 within the award 
year. The student must have completed 
the prior payment period as a full-time 
student. 

(Authority: 20 U.S.C. 1070a–1) 

§ 691.77 [Reserved] 

§ 691.78 Method of disbursement—by 
check or credit to a student’s ac-
count. 

(a) An institution shall disburse 
funds to a student or the student’s ac-
count in accordance with the provi-
sions in 34 CFR 668.164. 

(b)(1) An institution that intends to 
pay a student directly must notify the 
student in accordance with 34 CFR 
668.165(a). 

(2) If a student does not pick up the 
check on time, the institution shall 
still pay the student if he or she re-
quests payment within 20 days after 
the last date that his or her enrollment 
ends in that award year. 

(3) If the student has not picked up 
his or her payment at the end of the 20- 
day period, the institution may credit 
the student’s account only for any out-
standing charges for tuition and fees 
and room and board for the award year 
incurred by the student while he or she 
was eligible. 

(4) A student forfeits the right to re-
ceive the payment if he or she does not 
pick up a payment by the end of the 20- 
day period. 

(5) Notwithstanding paragraph (c)(4) 
of this section, the institution may, if 
it chooses, pay a student who did not 
pick up his or her payment, through 
the next payment period. 

(6) An institution shall make a late 
disbursement to an ineligible student 
in accordance with the provisions in 34 
CFR 668.164(g). 

(Authority: 20 U.S.C. 1070a–1) 

[71 FR 38004, July 3, 2006, as amended at 71 
FR 64419, Nov. 1, 2006] 

§ 691.79 Liability for and recovery of 
grant overpayments. 

(a)(1) Except as provided in para-
graphs (a)(2) and (a)(3) of this section, a 
student is liable for any grant overpay-

ment made to him or her under this 
part. 

(2) The institution is liable for a 
grant overpayment if the overpayment 
occurred because the institution failed 
to follow the procedures set forth in 
this part or 34 CFR part 668. The insti-
tution must restore an amount equal 
to the overpayment to its ACG or Na-
tional SMART Grant account, as appli-
cable. 

(3) A student is not liable for, and the 
institution is not required to attempt 
recovery of or refer to the Secretary, a 
grant overpayment under this part if 
the amount of the overpayment is less 
than $25 and is not a remaining bal-
ance. 

(b)(1) Except as provided in para-
graph (a)(3) of this section, if an insti-
tution makes an overpayment under 
this part for which it is not liable, it 
must promptly send a written notice to 
the student requesting repayment of 
the overpayment amount. The notice 
must state that failure to make that 
repayment, or to make arrangements 
satisfactory to the holder of the over-
payment debt to repay the overpay-
ment, makes the student ineligible for 
further title IV, HEA program funds 
until final resolution of the overpay-
ment. 

(2) If a student objects to the institu-
tion’s overpayment determination on 
the grounds that it is erroneous, the in-
stitution must consider any informa-
tion provided by the student and deter-
mine whether the objection is war-
ranted. 

(c) Except as provided in paragraph 
(a)(3) of this section, if the student 
fails to repay an overpayment under 
this part or make arrangements satis-
factory to the holder of the overpay-
ment debt to repay the overpayment, 
after the institution has taken the ac-
tion required by paragraph (b) of this 
section, the institution must refer the 
overpayment to the Secretary for col-
lection purposes in accordance with 
procedures required by the Secretary. 
After referring the overpayment to the 
Secretary under this section, the insti-
tution need make no further efforts to 
recover the overpayment. 

(Authority: 20 U.S.C. 1070a–1) 
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§ 691.80 Redetermination of eligibility 
for a grant award. 

(a) Change in receipt of Federal Pell 
Grant. If, after the beginning of an 
award year, a student otherwise eligi-
ble for an ACG or a National SMART 
Grant begins or ceases to receive a 
Federal Pell Grant in that award year, 
the institution must redetermine the 
student’s eligibility for an ACG or a 
National SMART Grant in that award 
year. 

(b) Change in enrollment status. (1) If 
the student’s enrollment status 
changes from one payment period to 
another within the same award year, 
the institution shall determine wheth-
er the student qualifies for an ACG or 
a National SMART Grant for the new 
payment period. 

(2)(i) If the student’s projected en-
rollment status changes during a pay-
ment period after the student has 
begun attendance in all of his or her 
classes for that payment period, the in-
stitution may (but is not required to) 
establish a policy under which the in-
stitution may redetermine eligibility 
for the student’s award for the pay-
ment period. If such a policy is estab-
lished, it must apply to all students 
and be the same as the policy estab-
lished for the Federal Pell Grant Pro-
gram. 

(ii) If a student’s projected enroll-
ment status changes to less-than-full- 
time during a payment period before 
the student begins attendance in all of 
his or her classes for that payment pe-
riod, the institution shall determine 
that the student is ineligible for a 
grant under this part for that payment 
period. 

(Authority: 20 U.S.C. 1070a–1) 

[71 FR 38004, July 3, 2006, as amended at 71 
FR 64419, Nov. 1, 2006] 

§ 691.81 Fiscal control and fund ac-
counting procedures. 

(a) An institution shall follow provi-
sions for maintaining general fiscal 
records in this part and in 34 CFR 
668.24(b). 

(b) An institution shall maintain 
funds received under this part in ac-
cordance with the requirements in 34 
CFR 668.164. 

(Authority: 20 U.S.C. 1070a–1) 

§ 691.82 Maintenance and retention of 
records. 

(a) An institution shall follow the 
record retention and examination pro-
visions in this part and in 34 CFR 
668.24. 

(b) For any disputed expenditures in 
any award year for which the institu-
tion cannot provide records, the Sec-
retary determines the final authorized 
level of expenditures. 

(Authority: 20 U.S.C. 1070a–1, 1232f) 

§ 691.83 Submission of reports. 

(a)(1) An institution may receive ei-
ther a payment from the Secretary for 
an award to an ACG or a National 
SMART Grant recipient, or a cor-
responding reduction in the amount of 
Federal funds received in advance for 
which it is accountable, if— 

(i) The institution submits to the 
Secretary the student’s Payment Data 
for that award year in the manner and 
form prescribed in paragraph (a)(2) of 
this section by September 30 following 
the end of the award year in which the 
grant is made, or, if September 30 falls 
on a weekend, on the first weekday fol-
lowing September 30; and 

(ii) The Secretary accepts the stu-
dent’s Payment Data. 

(2) The Secretary accepts a student’s 
Payment Data that is submitted in ac-
cordance with procedures established 
through publication in the FEDERAL 
REGISTER, and that contains informa-
tion the Secretary considers to be ac-
curate in light of other available infor-
mation including that previously pro-
vided by the student and the institu-
tion. 

(3) An institution that does not com-
ply with the requirements of this para-
graph may receive a payment or reduc-
tion in accountability only as provided 
in paragraph (d) of this section. 

(b)(1) An institution shall report to 
the Secretary any change in the 
amount of a grant for which a student 
qualifies including any related Pay-
ment Data changes by submitting to 
the Secretary the student’s Payment 
Data that discloses the basis and result 
of the change in award for each stu-
dent. The institution shall submit the 
student’s Payment Data reporting any 
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change to the Secretary by the report-
ing deadlines published by the Sec-
retary in the FEDERAL REGISTER. 

(2) An institution shall submit, in ac-
cordance with deadline dates estab-
lished by the Secretary, through publi-
cation in the FEDERAL REGISTER, other 
reports and information the Secretary 
requires and shall comply with the pro-
cedures the Secretary finds necessary 
to ensure that the reports are correct. 

(3) An institution that timely sub-
mits, and has accepted by the Sec-
retary, the Payment Data for a student 
in accordance with this section shall 
report a reduction in the amount of an 
award that the student received when 
it determines that an overpayment has 
occurred, unless that overpayment is 
one for which the institution is not lia-
ble under § 691.79(a). 

(c) In accordance with 34 CFR 668.84, 
the Secretary may impose a fine on the 
institution if the institution fails to 
comply with the requirements specified 
in paragraphs (a) or (b) of this section. 

(d)(1) Notwithstanding paragraph (a) 
or (b) of this section, if an institution 
demonstrates to the satisfaction of the 
Secretary that the institution has pro-
vided ACGs or National SMART Grants 
in accordance with this part but has 
not received credit or payment for 
those grants, the institution may re-
ceive payment or a reduction in ac-
countability for those grants in accord-
ance with paragraphs (d)(4) and either 
(d)(2) or (d)(3) of this section. 

(2) The institution must demonstrate 
that it qualifies for a credit or pay-
ment by means of a finding contained 
in an audit report of an award year 
that was the first audit of that award 
year and timely submitted to the Sec-
retary under 34 CFR 668.23(a). 

(3) An institution that timely sub-
mits the Payment Data for a student 
in accordance with paragraph (a) of 
this section but does not timely submit 
to the Secretary, or have accepted by 
the Secretary, the Payment Data nec-
essary to document the full amount of 
the award to which the student is enti-
tled, may receive a payment or reduc-
tion in accountability in the full 
amount of that award, if— 

(i) A program review demonstrates to 
the satisfaction of the Secretary that 
the student was eligible to receive an 

amount greater than that reported in 
the student’s Payment Data timely 
submitted to, and accepted by the Sec-
retary; and 

(ii) The institution seeks an adjust-
ment to reflect an underpayment for 
that award that is at least $100. 

(4) In determining whether the insti-
tution qualifies for a payment or re-
duction in accountability, the Sec-
retary takes into account any liabil-
ities of the institution arising from 
that audit or program review or any 
other source. The Secretary collects 
those liabilities by offset in accordance 
with 34 CFR part 30. 

(Authority: 20 U.S.C. 1070a–1, 1094, 1226a–1) 

PART 692—LEVERAGING EDU-
CATIONAL ASSISTANCE PART-
NERSHIP PROGRAM 

Subpart A—Leveraging Educational 
Assistance Partnership Program 

GENERAL 

Sec. 
692.1 What is the Leveraging Educational 

Assistance Partnership? 
692.2 Who is eligible to participate in the 

LEAP Program? 
692.3 What regulations apply to the LEAP 

Program? 
692.4 What definitions apply to the LEAP 

Program? 

WHAT IS THE AMOUNT OF ASSISTANCE AND HOW 
MAY IT BE USED? 

692.10 How does the Secretary allot funds to 
the States? 

692.11 For what purposes may a State use 
its payments under the LEAP Program? 

HOW DOES A STATE APPLY TO PARTICIPATE IN 
THE LEAP PROGRAM? 

692.20 What must a State do to receive an 
allotment under this program? 

692.21 What requirements must be met by a 
State program? 

HOW DOES A STATE ADMINISTER ITS 
COMMUNITY SERVICE-LEARNING JOB PROGRAM? 

692.30 How does a State administer its com-
munity service-learning job program? 

HOW DOES A STATE SELECT STUDENTS UNDER 
THE LEAP PROGRAM? 

692.40 What are the requirements for stu-
dent eligibility? 
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692.41 What standards may a State use to 
determine substantial financial need? 

Subpart B—Special Leveraging Edu-
cational Assistance Partnership Pro-
gram 

GENERAL 

692.50 What is the Special Leveraging Edu-
cational Assistance Partnership Pro-
gram? 

692.51 What other regulations apply to the 
SLEAP Program? 

692.52 What definitions apply to the SLEAP 
Program? 

692.53 What requirements must a State sat-
isfy to receive SLEAP Program funds? 

692.54 What eligibility requirements must a 
student satisfy to participate in the 
SLEAP Program? 

HOW DOES A STATE APPLY TO PARTICIPATE IN 
THE SLEAP PROGRAM? 

692.60 What must a State do to receive an 
allotment under the SLEAP Program? 

WHAT IS THE AMOUNT OF ASSISTANCE AND 
HOW MAY IT BE USED? 

692.70 How does the Secretary allot funds to 
the States? 

692.71 What activities may be funded under 
the SLEAP Program? 

692.72 May a State use the funds it receives 
under the SLEAP Program to pay admin-
istrative costs? 

HOW DOES A STATE ADMINISTER ITS 
COMMUNITY SERVICE WORK-STUDY PROGRAM? 

692.80 How does a State administer its com-
munity service work-study program? 

AUTHORITY: 20 U.S.C 1070c through 1070c–4, 
unless otherwise noted. 

SOURCE: 52 FR 45433, Nov. 27, 1987, unless 
otherwise noted. 

Subpart A—Leveraging Edu-
cational Assistance Partner-
ship Program 

GENERAL 

§ 692.1 What is the Leveraging Edu-
cational Assistance Partnership? 

The Leveraging Educational Assist-
ance Partnership (LEAP) Program as-
sists States in providing grants and 
work-study assistance to eligible stu-
dents who attend institutions of higher 
education and have substantial finan-
cial need. The work-study assistance is 
provided through campus-based com-
munity service work learning study 
programs, hereinafter referred to as 

community service-learning job pro-
grams. 

(Authority: 20 U.S.C. 1070c–1070c–4) 

[52 FR 45433, Nov. 27, 1987, as amended at 65 
FR 38729, June 22, 2000] 

§ 692.2 Who is eligible to participate in 
the LEAP Program? 

(a) State participation. A State that 
meets the requirements in §§ 692.20 and 
692.21 is eligible to receive payments 
under the LEAP program. 

(b) Student participation. A student 
must meet the requirements of § 692.40 
to be eligible to receive assistance 
from a State under the LEAP program. 

(Authority: 20 U.S.C. 1070c–1) 

[52 FR 45433, Nov. 27, 1987, as amended at 65 
FR 38729, June 22, 2000] 

§ 692.3 What regulations apply to the 
LEAP Program? 

The following regulations apply to 
the LEAP Program: 

(a) The regulations in this part 692. 
(b) The Education Department Gen-

eral Administrative Regulations 
(EDGAR) as follows: 

(1) 34 CFR 75.60–75.62 (Ineligibility of 
Certain Individuals to Receive Assist-
ance). 

(2) 34 CFR part 76 (State-Adminis-
tered Programs). 

(3) 34 CFR part 77 (Definitions That 
Apply to Department Regulations). 

(4) 34 CFR part 79 (Intergovernmental 
Review of Department of Education 
Programs and Activities). 

(5) 34 CFR part 80 (Uniform Adminis-
trative Requirements for Grants and 
Cooperative Agreements to State and 
Local Governments). 

(6) 34 CFR part 82 (New Restrictions 
on Lobbying). 

(7) 34 CFR part 85 (Governmentwide 
Debarment and Suspension (Non-
procurement) and Governmentwide Re-
quirements for Drug-Free Workplace 
(Grants)). 

(8) 34 CFR part 86 (Drug and Alcohol 
Abuse Prevention). 

(c) The Student Assistance General 
Provisions in 34 CFR part 668. 

(Authority: 20 U.S.C. 1070c–1070c–4) 

[52 FR 45433, Nov. 27, 1987, as amended at 55 
FR 21716, May 25, 1990; 59 FR 4223, Jan. 28, 
1994; 65 FR 38729, June 22, 2000] 

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00936 Fmt 8010 Sfmt 8010 Y:\SGML\211134.XXX 211134



927 

Off. of Postsecondary Educ., Education § 692.20 

§ 692.4 What definitions apply to the 
LEAP Program? 

The following definitions apply to 
the regulations in this part: 

(a) The definitions of the following 
terms under 34 CFR part 600: 

Postsecondary vocational institution 
(§ 600.6). 

Public or private nonprofit institution of 
higher education (§ 600.4). 

Secretary (§ 600.2). 
State (§ 600.2). 

(b) The definitions of the following 
terms under 34 CFR part 668: 

Academic year (§ 668.2). 
Enrolled (§ 668.2). 
HEA (§ 668.2). 
Institution (§ 668.1(b)). 

(c) The definitions of the following 
terms also apply to the LEAP Pro-
gram: 

Full-time student means a student car-
rying a full-time academic workload— 
other than by correspondence—as 
measured by both of the following: 

(1) Coursework or other required ac-
tivities, as determined by the institu-
tion that the student attends or by the 
State. 

(2) The tuition and fees normally 
charged for full-time study by that in-
stitution. 

Nonprofit has the same meaning 
under this part as the same term de-
fined in 34 CFR 77.1 of EDGAR. 

(Authority: 20 U.S.C. 1070c–1070c–4) 

[52 FR 45433, Nov. 27, 1987, as amended at 59 
FR 4223, Jan. 28, 1994; 65 FR 38729, June 22, 
2000] 

WHAT IS THE AMOUNT OF ASSISTANCE 
AND HOW MAY IT BE USED? 

§ 692.10 How does the Secretary allot 
funds to the States? 

(a)(1) The Secretary allots to each 
State participating in the LEAP pro-
gram an amount which bears the same 
ratio to the Federal LEAP funds appro-
priated as the number of students in 
that State who are ‘‘deemed eligible’’ 
to participate in the State’s LEAP pro-
gram bears to the total number of stu-
dents in all States who are ‘‘deemed el-
igible’’ to participate in the LEAP pro-
gram, except that no State may receive 
less than it received in fiscal year 1979. 

(2) If the Federal LEAP funds appro-
priated for a fiscal year are not suffi-
cient to allot to each State the amount 
of Federal LEAP funds it received in 
fiscal year 1979, the Secretary allots to 
each State an amount which bears the 
same ratio to the amount of Federal 
LEAP funds appropriated as the 
amount of Federal LEAP funds that 
State received in fiscal year 1979 bears 
to the amount of Federal LEAP funds 
all States received in fiscal year 1979. 

(b) For the purpose of paragraph 
(a)(1) of this section, the Secretary de-
termines the number of students 
‘‘deemed eligible’’ to participate in a 
State’s LEAP Program by dividing the 
amount of that State’s LEAP expendi-
tures, including both its Federal allot-
ment and the State-appropriated funds 
matching the allotment, by the aver-
age grant award per student of all par-
ticipating States. The Secretary deter-
mines the ‘‘average grant award per 
student’’ by dividing the total number 
of student recipients for all States into 
the total amount of LEAP expendi-
tures for all States, including both the 
Federal allotments and the State-ap-
propriated funds matching those allot-
ments. In making this determination, 
the Secretary uses the most current 
available data reported by each State. 

(Authority: 20 U.S.C. 1070c) 

[52 FR 45433, Nov. 27, 1987, as amended at 59 
FR 4223, Jan. 28, 1994; 65 FR 38730, June 22, 
2000] 

§ 692.11 For what purposes may a 
State use its payments under the 
LEAP Program? 

A State may use the funds it receives 
under the LEAP Program only to make 
grants to students and to pay wages or 
salaries to students in community 
service-learning jobs. 

(Authority: 20 U.S.C. 1070c) 

[52 FR 45433, Nov. 27, 1987, as amended at 65 
FR 38730, June 22, 2000] 

HOW DOES A STATE APPLY TO 
PARTICIPATE IN THE LEAP PROGRAM? 

§ 692.20 What must a State do to re-
ceive an allotment under this pro-
gram? 

(a) For each fiscal year that it wishes 
to participate, a State shall submit an 
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application that contains information 
that shows that its Leveraging Edu-
cational Assistance Partnership Pro-
gram meets the requirements of 
§ 692.21. 

(b)(1) Except as provided in para-
graph (b)(2) of this section, the State 
must submit its application through 
the State agency designated to admin-
ister its Leveraging Educational As-
sistance Partnership Program as of 
July 1, 1985. 

(2) If the Governor of the State so 
designates, and notifies the Secretary 
in writing, the State may submit its 
application under paragraph (a) of this 
section through an agency that did not 
administer its Leveraging Educational 
Assistance Partnership Program as of 
July 1, 1985. 

(Authority: 20 U.S.C. 1070c–2(a)) 

[52 FR 45433, Nov. 27, 1987, as amended at 65 
FR 38730, June 22, 2000] 

§ 692.21 What requirements must be 
met by a State program? 

To receive a payment under the 
LEAP Program for any fiscal year, a 
State must have a program that— 

(a) Is administered by a single State 
agency; 

(b) Provides assistance only to stu-
dents who meet the eligibility require-
ments in § 692.40; 

(c) Provides that assistance under 
this program to a full-time student will 
not be more than $5,000 for each aca-
demic year; 

(d) Provides for the selection of stu-
dents to receive assistance on the basis 
of substantial financial need deter-
mined annually by the State on the 
basis of standards that the State estab-
lishes and the Secretary approves; 

CROSS-REFERENCE: See § 692.41. 

(e) Provides that no student or par-
ent shall be charged a fee that is pay-
able to an organization other than the 
State for the purpose of collecting data 
to make a determination of financial 
need in accordance with paragraph (d) 
of this section; 

(f) Provides that all public or private 
nonprofit institutions of higher edu-
cation and all postsecondary voca-
tional institutions in the State are eli-
gible to participate unless that partici-
pation is in violation of— 

(1) The constitution of the State; or 
(2) A State statute that was enacted 

before October 1, 1978; 
(g) Provides that, if a State awards 

grants to independent students or to 
students who are less-than-full-time 
students enrolled in an institution, a 
reasonable portion of the State’s allo-
cation must be awarded to those stu-
dents; 

(h) Provides that— 
(1) The State will pay an amount for 

grants and work-study jobs under this 
part for each fiscal year that is not less 
than the payment to the State under 
this part for that fiscal year; and 

(2) The amount that the State ex-
pends during a fiscal year for grants 
and work-study jobs under the LEAP 
Program represents an additional 
amount for grants and work-study jobs 
for students attending institutions 
over the amount expended by the State 
for those activities during the fiscal 
year two years prior to the fiscal year 
in which the State first received funds 
under the LEAP Program; 

(i) Provides for State expenditures 
under the State program of an amount 
that is not less than— 

(1) The average annual aggregate ex-
penditures for the preceding three fis-
cal years; or 

(2) The average annual expenditure 
per full-time equivalent student for 
those years; 

(j) Provides that, to the extent prac-
ticable, the proportion of the funds 
awarded to independent students in the 
LEAP Program shall be the same pro-
portion of funds awarded to inde-
pendent students as is in the State pro-
gram or programs of which the State’s 
LEAP Program is a part; and 

(k) Provides for reports to the Sec-
retary that are necessary to carry out 
the Secretary’s functions under the 
LEAP Program. 

(Authority: 20 U.S.C. 1070c–2) 

[52 FR 45433, Nov. 27, 1987, as amended at 59 
FR 4223, Jan. 28, 1994; 65 FR 38730, June 22, 
2000] 
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HOW DOES A STATE ADMINISTER ITS 
COMMUNITY SERVICE-LEARNING JOB 
PROGRAM? 

§ 692.30 How does a State administer 
its community service-learning job 
program? 

(a)(1) Each year, a State may use up 
to 20 percent of its allotment for a 
community service-learning job pro-
gram that satisfies the conditions set 
forth in paragraph (b) of this section. 

(2) A student who receives assistance 
under this section must receive com-
pensation for work and not a grant. 

(b)(1) The community service-learn-
ing job program must be administered 
by institutions in the State. 

(2) Each student employed under the 
program must be employed in work in 
the public interest by an institution 
itself or by a Federal, State, or local 
public agency or a private nonprofit or-
ganization under an arrangement be-
tween the institution and the agency 
or organization. 

(c) Each community service-learning 
job must— 

(1) Provide community service as de-
scribed in paragraph (d) of this section; 

(2) Provide participating students 
community service-learning opportuni-
ties related to their educational or vo-
cational programs or goals; 

(3) Not result in the displacement of 
employed workers or impair existing 
contracts for services; 

(4) Be governed by conditions of em-
ployment that are considered appro-
priate and reasonable, based on such 
factors as type of work performed, geo-
graphical region, and proficiency of the 
employee; 

(5) Not involve the construction, op-
eration, or maintenance of any part of 
a facility used or to be used for reli-
gious worship or sectarian instruction; 
and 

(6) Not pay any wage to a student 
that is less than the current Federal 
minimum wage as mandated by section 
6(a) of the Fair Labor Standards Act of 
1938. 

(d) For the purpose of paragraph 
(c)(1) of this section, ‘‘community serv-
ice’’ means direct service, planning, or 
applied research that is— 

(1) Identified by an institution 
through formal or informal consulta-

tion with local nonprofit, govern-
mental, and community-based organi-
zations; and 

(2) Designed to improve the quality 
of life for residents of the community 
served, particularly low-income resi-
dents, in such fields as health care, 
child care, education, literacy training, 
welfare, social services, public safety, 
crime prevention and control, trans-
portation, recreation, housing and 
neighborhood improvement, rural de-
velopment, and community improve-
ment. 

(e) For the purpose of paragraph 
(d)(2) of this section, ‘‘low-income resi-
dents’’ means— 

(1) Residents whose taxable family 
income for the year before the year in 
which they are scheduled to receive as-
sistance under the LEAP Program did 
not exceed 150 percent of the amount 
equal to the poverty level determined 
by using criteria of poverty established 
by the United States Census Bureau; or 

(2) Residents who are considered low- 
income residents by the State. 

(Authority: 20 U.S.C. 1070c–2, 1070–4) 

[52 FR 45433, Nov. 27, 1987, as amended at 59 
FR 4223, Jan. 28, 1994; 65 FR 38730, June 22, 
2000] 

HOW DOES A STATE SELECT STUDENTS 
UNDER THE LEAP PROGRAM? 

§ 692.40 What are the requirements for 
student eligibility? 

To be eligible for assistance, a stu-
dent must— 

(a) Meet the relevant eligibility re-
quirements contained in 34 CFR 668.32; 
and 

(b) Have substantial financial need as 
determined annually in accordance 
with the State’s criteria approved by 
the Secretary. 

(Authority: 20 U.S.C. 1070c–2, 1091) 

[52 FR 45433, Nov. 27, 1987, as amended at 65 
FR 38730, June 22, 2000] 

§ 692.41 What standards may a State 
use to determine substantial finan-
cial need? 

(a) A State determines whether a stu-
dent has substantial financial need on 
the basis of criteria it establishes that 
are approved by the Secretary. A State 
may define substantial financial need 
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in terms of family income, expected 
family contribution, and relative need 
as measured by the difference between 
the student’s cost of attendance and 
the resources available to meet that 
cost. To determine substantial need, 
the State may use— 

(1) A system for determining a stu-
dent’s financial need under part F of 
title IV of the HEA; 

(2) The State’s own needs analysis 
system if approved by the Secretary; or 

(3) A combination of these systems, if 
approved by the Secretary. 

(b) The Secretary generally approves 
a need-analysis system under para-
graph (a) (2) or (3) of this section only 
if the need-analysis system applies the 
term ‘‘independent student’’ as defined 
under section 480(d) of the HEA. How-
ever, for good cause shown, the Sec-
retary may approve, on a case-by-case 
basis, a State’s need analysis system 
that uses a definition for ‘‘independent 
student’’ that varies from that term as 
defined in section 480(d) of the HEA. 

(Authority: 20 U.S.C. 1070c–2) 

[52 FR 45433, Nov. 27, 1987, as amended at 59 
FR 4223, Jan. 28, 1994] 

Subpart B—Special Leveraging 
Educational Assistance Part-
nership Program 

SOURCE: 65 FR 65608, Nov. 1, 2000, unless 
otherwise noted. 

GENERAL 

§ 692.50 What is the Special 
Leveraging Educational Assistance 
Partnership Program? 

The Special Leveraging Educational 
Assistance Partnership (SLEAP) Pro-
gram assists States in providing 
grants, scholarships, and community 
service work-study assistance to eligi-
ble students who attend institutions of 
higher education and demonstrate fi-
nancial need. 

(Authority: 20 U.S.C. 1070c–3a) 

[66 FR 34039, June 26, 2001] 

§ 692.51 What other regulations apply 
to the SLEAP Program? 

The regulations listed in § 692.3 also 
apply to the SLEAP Program. 

(Authority: 20 U.S.C. 1070c–3a) 

§ 692.52 What definitions apply to the 
SLEAP Program? 

The definitions listed in § 692.4 apply 
to the SLEAP Program. 

(Authority: 20 U.S.C. 1070c–3a) 

[66 FR 34039, June 26, 2001] 

§ 692.53 What requirements must a 
State satisfy to receive SLEAP Pro-
gram funds? 

To receive SLEAP Program funds for 
any fiscal year, a State must— 

(a) Participate in the LEAP Pro-
gram; 

(b) Meet the requirements in § 692.60; 
and 

(c) Have a program that satisfies the 
requirements in § 692.21(a), (b), (d), (e), 
(f), (g), (j), and (k). 

(Authority: 20 U.S.C. 1070c–3a) 

[65 FR 65608, Nov. 1, 2000, as amended at 66 
FR 34039, June 26, 2001] 

§ 692.54 What eligibility requirements 
must a student satisfy to partici-
pate in the SLEAP Program? 

To receive assistance under the 
SLEAP Program, a student must meet 
the eligibility requirements contained 
in § 692.40. 

(Authority: 20 U.S.C. 1070c–3a) 

[66 FR 34039, June 26, 2001] 

HOW DOES A STATE APPLY TO 
PARTICIPATE IN THE SLEAP PROGRAM? 

§ 692.60 What must a State do to re-
ceive an allotment under the 
SLEAP Program? 

To receive an allotment under the 
SLEAP Program, a State must— 

(a) Submit an application in accord-
ance with the provisions in § 692.20; 

(b) Identify the activities in § 692.71 
for which it plans to use the SLEAP 
Federal and non-Federal funds; 

(c) Ensure that the non-Federal funds 
used as matching funds represent dol-
lars that are in excess of the total dol-
lars that a State spent for need-based 
grants, scholarships, and work-study 
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assistance for fiscal year 1999, includ-
ing the State funds reported as part of 
its LEAP Program; 

(d) Provide an assurance that for the 
fiscal year prior to the fiscal year for 
which the State is requesting Federal 
funds, the amount the State expended 
from non-Federal sources per student, 
or the aggregate amount the State ex-
pended, for all the authorized activities 
in § 692.71 will be no less than the 
amount the State expended from non- 
Federal sources per student, or in the 
aggregate, for those activities for the 
second fiscal year prior to the fiscal 
year for which the State is requesting 
Federal funds; and 

(e) Ensure that the Federal share will 
not exceed one-third of the total funds 
expended under the SLEAP Program. 

(Authority: 20 U.S.C. 1070c–3a) 

[65 FR 65608, Nov. 1, 2000, as amended at 66 
FR 34039, June 26, 2001] 

WHAT IS THE AMOUNT OF ASSISTANCE 
AND HOW MAY IT BE USED? 

§ 692.70 How does the Secretary allot 
funds to the States? 

For each fiscal year, the Secretary 
allots to each eligible State that ap-
plies for SLEAP funds an amount in 
accordance with the provisions in 
§ 692.10. 

(Authority: 20 U.S.C. 1070c–3a) 

§ 692.71 What activities may be funded 
under the SLEAP Program? 

A State may use the funds it receives 
under the SLEAP Program for one or 
more of the following activities: 

(a) Supplement LEAP grant awards 
to eligible students who demonstrate 
financial need by— 

(1) Increasing the LEAP grant award 
amounts for students; or 

(2) Increasing the number of students 
receiving LEAP grant awards. 

(b) Supplement LEAP community 
service work-study awards to eligible 
students who demonstrate financial 
need by— 

(1) Increasing the LEAP community 
service work-study award amounts for 
students; or 

(2) Increasing the number of students 
receiving LEAP community service 
work-study awards. 

(c) Award scholarships to eligible 
students who demonstrate financial 
need and who— 

(1) Demonstrate merit or academic 
achievement; or 

(2) Wish to enter a program of study 
leading to a career in— 

(i) Information technology; 
(ii) Mathematics, computer science, 

or engineering; 
(iii) Teaching; or 
(iv) Other fields determined by the 

State to be critical to the State’s 
workforce needs. 

(Authority: 20 U.S.C. 1070c–3a) 

[66 FR 34039, June 26, 2001] 

§ 692.72 May a State use the funds it 
receives under the SLEAP Program 
to pay administrative costs? 

A State may not use any of the funds 
it receives under the SLEAP Program 
to pay any administrative costs. 

(Authority: 20 U.S.C. 1070c–3a) 

[66 FR 34040, June 26, 2001] 

HOW DOES A STATE ADMINISTER ITS 
COMMUNITY SERVICE WORK-STUDY 
PROGRAM? 

§ 692.80 How does a State administer 
its community service work-study 
program? 

When administering its community 
service work-study program, a State 
must follow the provisions in § 692.30, 
other than the provisions of paragraph 
(a)(1) of that section. 

(Authority: 20 U.S.C. 1070c–3a) 

PART 693 [RESERVED] 

PART 694—GAINING EARLY 
AWARENESS AND READINESS 
FOR UNDERGRADUATE PRO-
GRAMS (GEAR UP) 

Sec. 
694.1 What is the maximum amount that 

the Secretary may award each fiscal year 
to a Partnership or a State under this 
program? 

694.2 Which students must a Partnership, or 
a State that chooses to use the cohort 
approach in its project, serve under the 
program’s early intervention component? 

694.3 What are the requirements for a co-
hort? 
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694.4 Which students must a State or Part-
nership serve when there are changes in 
the cohort? 

694.5 What requirements must be met by a 
Partnership or State that chooses to pro-
vide services to private school students 
under the program’s early intervention 
component? 

694.6 Who may provide GEAR UP services 
to students attending private schools? 

694.7 What are the matching requirements 
for a GEAR UP Partnership? 

694.8 What are the requirements that a 
Partnership must meet in designating a 
fiscal agent for its project under this pro-
gram? 

694.9 What is the maximum indirect cost 
rate for an agency of a State or local 
government? 

694.10 What are the requirements for awards 
under the program’s scholarship compo-
nent under section 404E of the HEA? 

694.11 Under what conditions may a Part-
nership that does not participate in the 
GEAR UP scholarship component under 
section 404E of the HEA provide financial 
assistance for postsecondary education 
to students under the GEAR UP early 
intervention component? 

694.12 How does a State determine which 
State agency will apply for, and admin-
ister, a State grant under this program? 

694.13 What requirements must be met by a 
Partnership or State participating in 
GEAR UP with respect to 21st Century 
Scholarship Certificates? 

694.14 What requirements apply to a State 
that served students under the National 
Early Intervention Scholarship and Part-
nership program (NEISP) and that re-
ceives a GEAR UP grant? 

694.15 What priorities may the Secretary es-
tablish for a GEAR UP grant? 

AUTHORITY: 20 U.S.C. 1070a–21 to 1070a–28. 

SOURCE: 65 FR 24760, Apr. 27, 2000, unless 
otherwise noted. 

§ 694.1 What is the maximum amount 
that the Secretary may award each 
fiscal year to a Partnership or a 
State under this program? 

(a) Partnership grants. The maximum 
amount that the Secretary may award 
each fiscal year for a GEAR UP Part-
nership grant is calculated by multi-
plying— 

(1) $800; by 
(2) The number of students the Part-

nership proposes to serve that year, as 
stated in the Partnership’s plan. 

(b) State grants. The Secretary estab-
lishes the maximum amount that may 
be awarded each fiscal year for a GEAR 

UP State grant in a notice published in 
the FEDERAL REGISTER. 

(Authority: 20 U.S.C. 1070a–23) 

§ 694.2 Which students must a Partner-
ship, or a State that chooses to use 
the cohort approach in its project, 
serve under the program’s early 
intervention component? 

A Partnership, or a State that choos-
es to use a cohort approach in its 
GEAR UP early intervention compo-
nent, must, except as provided in 
§ 694.4— 

(a) Provide services to at least one 
entire grade level (cohort) of students 
(subject to § 694.3(b)) beginning not 
later than the 7th grade; 

(b) Ensure that supplemental appro-
priate services are targeted to the stu-
dents with the greatest needs; and 

(c) Ensure that services are provided 
through the 12th grade to those stu-
dents. 

(Authority: 20 U.S.C. 1070a–22) 

§ 694.3 What are the requirements for 
a cohort? 

(a) In general. Each cohort to be 
served by a Partnership or State must 
be from a participating school— 

(1) That has a 7th grade; and 
(2) In which at least 50 percent of the 

students are eligible for free or re-
duced-price lunch under the National 
School Lunch Act; or 

(b) Public housing exception. If the 
Partnership or State determines it 
would promote program effectiveness, 
a cohort may consist of all of the stu-
dents in a particular grade level at one 
or more participating schools who re-
side in public housing, as defined in 
section 3(b)(1) of the United States 
Housing Act of 1937. 

(Authority: 20 U.S.C. 1070a–22) 

§ 694.4 Which students must a State or 
Partnership serve when there are 
changes in the cohort? 

(a) At the school where the cohort 
began. A Partnership or State must 
serve, as part of the cohort, any addi-
tional students who— 

(1) Are at the grade level of the stu-
dents in the cohort; and 
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(2) Begin attending the participating 
school at which the cohort began to re-
ceive GEAR UP services. 

(b) At a subsequent participating 
school. If not all of the students in the 
cohort attend the same school after the 
cohort completes the last grade level 
offered by the school at which the co-
hort began to receive GEAR UP serv-
ices, a Partnership or a State— 

(1) May continue to provide GEAR 
UP services to all students in the co-
hort; and 

(2) Must continue to provide GEAR 
UP services to at least those students 
in the cohort that attend participating 
schools that enroll a substantial ma-
jority of the students in the cohort. 

(Authority: 20 U.S.C. 1070–a22) 

§ 694.5 What requirements must be 
met by a Partnership or State that 
chooses to provide services to pri-
vate school students under the pro-
gram’s early intervention compo-
nent? 

(a) Secular, neutral, and nonideological 
services or benefits. Educational services 
or other benefits, including materials 
and equipment, provided under GEAR 
UP by a Partnership or State that 
chooses to provide those services or 
benefits to students attending private 
schools, must be secular, neutral, and 
nonideological. 

(b) Control of funds. In the case of a 
Partnership or State that chooses to 
provide services under GEAR UP to 
students attending private schools, the 
fiscal agent (in the case of a Partner-
ship) or a State agency (in the case of 
a State) must— 

(1) Control the funds used to provide 
services under GEAR UP to those stu-
dents; 

(2) Hold title to materials, equip-
ment, and property purchased with 
GEAR UP funds for GEAR UP program 
uses and purposes related to those stu-
dents; and 

(3) Administer those GEAR UP funds 
and property. 

(Authority: 20 U.S.C. 1070a–21 to 1070a–28) 

§ 694.6 Who may provide GEAR UP 
services to students attending pri-
vate schools? 

(a) GEAR UP services to students at-
tending private schools must be pro-
vided— 

(1) By employees of a public agency; 
or 

(2) Through contract by the public 
agency with an individual, association, 
agency, or organization. 

(b) In providing GEAR UP services to 
students attending private schools, the 
employee, individual, association, 
agency, or organization must be inde-
pendent of the private school that the 
students attend, and of any religious 
organization affiliated with the school, 
and that employment or contract must 
be under the control and supervision of 
the public agency. 

(c) Federal funds used to provide 
GEAR UP services to students attend-
ing private schools may not be com-
mingled with non-Federal funds. 

(Authority: 1070a–21 to 1070a–28) 

§ 694.7 What are the matching require-
ments for a GEAR UP Partnership? 

(a) In general. A Partnership must— 
(1) State in its application the per-

centage of the cost of the GEAR UP 
project the Partnership will provide for 
each year from non-Federal funds, sub-
ject to the requirements in paragraph 
(b) of this section; and 

(2) Comply with the matching per-
centage stated in its application for 
each year of the project period. 

(b) Matching requirements. (1) Except 
as provided in paragraph (b)(2) of this 
section, the non-Federal share of the 
cost of the GEAR UP project must be 
not less than 50 percent of the total 
cost over the project period. 

(2) A Partnership that has three or 
fewer institutions of higher education 
as members may provide less than 50 
percent, but not less than 30 percent, of 
the total cost over the project period if 
it includes— 

(i) A fiscal agent that is eligible to 
receive funds under Title V, or Part B 
of Title III, or section 316 or 317 of the 
HEA, or a local educational agency; 

(ii) Only participating schools with a 
7th grade in which at least 75 percent 
of the students are eligible for free or 

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00943 Fmt 8010 Sfmt 8010 Y:\SGML\211134.XXX 211134



934 

34 CFR Ch. VI (7–1–07 Edition) § 694.8 

reduced-price lunch under the National 
School Lunch Act; and 

(iii) Only local educational agencies 
in which at least 50 percent of the stu-
dents enrolled are eligible for free or 
reduced-price lunch under the National 
School Lunch Act. 

(3) The non-Federal share of the cost 
of a GEAR UP project may be provided 
in cash or in-kind. 

(Authority: 20 U.S.C. 1070a–23) 

§ 694.8 What are the requirements that 
a Partnership must meet in desig-
nating a fiscal agent for its project 
under this program? 

Although any member of a Partner-
ship may organize the project, a Part-
nership must designate as the fiscal 
agent for its project under GEAR UP— 

(a) A local educational agency; or 
(b) An institution of higher education 

that is not pervasively sectarian. 

(Authority: 20 U.S.C. 1070a–22) 

§ 694.9 What is the maximum indirect 
cost rate for an agency of a State or 
local government? 

Notwithstanding 34 CFR 75.560–75.562 
and 34 CFR 80.22, the maximum indi-
rect cost rate that an agency of a State 
or local government receiving funds 
under GEAR UP may use to charge in-
direct costs to these funds is the lesser 
of— 

(a) The rate established by the nego-
tiated indirect cost agreement; or 

(b) Eight percent of a modified total 
direct cost base. 

(Authority: 20 U.S.C. 1070a–21 to 1070a–28) 

§ 694.10 What are the requirements for 
awards under the program’s schol-
arship component under section 
404E of the HEA? 

(a) Amount of scholarship. (1) Except 
as provided in paragraph (a)(2) of this 
section, the amount of a scholarship 
awarded under section 404E of the HEA 
must be at least the lesser of— 

(i) 75 percent of the average cost of 
attendance, as determined under sec-
tion 472 of the HEA, for in-State stu-
dents in 4-year programs of instruction 
at public institutions of higher edu-
cation in the State; or 

(ii) The maximum Federal Pell Grant 
award funded for the award year in 
which the scholarship will be awarded. 

(2) If a student who is awarded a 
GEAR UP scholarship attends an insti-
tution on a less than full-time basis 
during any award year, the State or 
Partnership awarding the GEAR UP 
scholarship may reduce the scholarship 
amount, but in no case shall the per-
centage reduction in the scholarship be 
greater than the percentage reduction 
in tuition and fees charged to that stu-
dent. 

(b) Pell Grant recipient priority. A 
State, or a Partnership that chooses to 
participate in the scholarship compo-
nent under section 404E of the HEA in 
its GEAR UP project— 

(1) Must award GEAR UP scholar-
ships first to students who will receive, 
or are eligible to receive, a Federal 
Pell Grant during the award year in 
which the GEAR UP scholarship is 
being awarded and who are eligible for 
a GEAR UP scholarship under the eli-
gibility requirements in section 404E(d) 
of the HEA; and 

(2) May, if GEAR UP scholarship 
funds remain after awarding scholar-
ships to students under paragraph 
(b)(1) of this section, award GEAR UP 
scholarships to other eligible students 
(who will not receive a Federal Pell 
Grant) after considering the need of 
those students for GEAR UP scholar-
ships. 

(c) Cost of attendance. A GEAR UP 
scholarship, in combination with other 
student financial assistance awarded 
under any title IV HEA program and 
any other grant or scholarship assist-
ance, may not exceed the student’s 
cost of attendance. 

(d) Continuation scholarships. A State, 
or a Partnership that chooses to par-
ticipate in the scholarship component 
in accordance with section 404E of the 
HEA in its GEAR UP project, must 
award continuation scholarships in 
successive award years to each student 
who received an initial scholarship and 
who continues to be eligible for a 
scholarship. 

(e) Other grant assistance. A GEAR UP 
scholarship may not be considered in 
the determination of a student’s eligi-
bility for other grant assistance pro-
vided under title IV of the HEA. 

(Authority: 20 U.S.C. 1070a–25) 

[65 FR 24760, Apr. 27, 2000, as amended at 67 
FR 67083, Nov. 1, 2002] 
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§ 694.11 Under what conditions may a 
Partnership that does not partici-
pate in the GEAR UP scholarship 
component under section 404E of 
the HEA provide financial assist-
ance for postsecondary education 
to students under the GEAR UP 
early intervention component? 

A GEAR UP Partnership that does 
not participate in the GEAR UP schol-
arship component may provide finan-
cial assistance for postsecondary edu-
cation, either with funds under this 
chapter, (Under Chapter 2 of subpart 2 
of Part A of Title IV of the HEA,) or 
with non-Federal funds used to comply 
with the matching requirement, to stu-
dents who participate in the early 
intervention component of GEAR UP 
if— 

(a) The financial assistance is di-
rectly related to, and in support of, 
other activities of the Partnership 
under the early intervention compo-
nent of GEAR UP; and 

(b) It complies with the requirements 
in § 694.10. 

(Authority: 20 U.S.C. 1070a–21 to 1070a–28) 

§ 694.12 How does a State determine 
which State agency will apply for, 
and administer, a State grant under 
this program? 

The Governor of a State must des-
ignate which State agency applies for, 
and administers, a State grant under 
GEAR UP. 

(Authority: 20 U.S.C. 1070a–21 to 1070a–28) 

§ 694.13 What requirements must be 
met by a Partnership or State par-
ticipating in GEAR UP with respect 
to 21st Century Scholarship Certifi-
cates? 

(a) A State or Partnership must pro-
vide, in accordance with procedures the 
Secretary may specify, a 21st Century 
Scholar Certificate from the Secretary 
to each student participating in the 

early intervention component of its 
GEAR UP project. 

(b) 21st Century Scholarship Certifi-
cates must be personalized and indicate 
the amount of Federal financial aid for 
college that a student may be eligible 
to receive. 

(Authority: 20 U.S.C. 1070a–26) 

§ 694.14 What requirements apply to a 
State that served students under 
the National Early Intervention 
Scholarship and Partnership pro-
gram (NEISP) and that receives a 
GEAR UP grant? 

Any State that receives a grant 
under this part and that served stu-
dents under the NEISP program on Oc-
tober 6, 1998 must continue to provide 
services under this part to those stu-
dents until they complete secondary 
school. 

(Authority: 20 U.S.C. 1070a–21) 

§ 694.15 What priorities may the Sec-
retary establish for a GEAR UP 
grant? 

For any fiscal year, the Secretary 
may select one or more of the following 
priorities: 

(a) Projects by Partnerships or 
States that serve a substantial number 
or percentage of students who reside, 
or attend a school, in an Empowerment 
Zone, including a Supplemental Em-
powerment Zone, or Enterprise Com-
munity designated by the U.S. Depart-
ment of Housing and Urban Develop-
ment or the U.S. Department of Agri-
culture. 

(b) Partnerships that establish or 
maintain a financial assistance pro-
gram that awards scholarships to stu-
dents, either in accordance with sec-
tion 404E of the HEA, or in accordance 
with § 694.11, to strengthen the early 
intervention component of its GEAR 
UP project. 

(Authority: 20 U.S.C. 1070a–21 to 1070a–28) 
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PART 1100—NATIONAL INSTITUTE 
FOR LITERACY: LITERACY LEADER 
FELLOWSHIP PROGRAM 

Subpart A—General 

Sec. 
1100.1 What is the Literacy Leader Fellows 

Program? 
1100.2 Who is eligible for a fellowship? 
1100.3 What types of projects may a fellow 

conduct under this program? 
1100.4 What regulations apply? 
1100.5 What definitions apply? 
1100.6 What priorities may the Director es-

tablish? 

Subpart B—How Does an Individual Apply 
for a Fellowship? 

1100.10 What categories of fellowships does 
the Institute award? 

1100.11 How does an individual apply for a 
fellowship? 

1100.12 What applications are not evaluated 
for funding? 

Subpart C—How Does the Director Award 
a Fellowship? 

1100.20 How is a fellow selected? 
1100.21 What selection criteria does the Di-

rector use to rate an applicant? 
1100.22 How does the Director determine the 

amount of a fellowship? 
1100.23 What payment methods may the Di-

rector use? 
1100.24 What are the procedures for pay-

ment of a fellowship award directly to 
the fellow? 

1100.25 What are the procedures for pay-
ment of a fellowship award through the 
fellow’s employer? 

Subpart D—What Conditions Must Be Met 
by a Fellow? 

1100.30 Where may the fellowship project be 
conducted? 

1100.31 Who is responsible for oversight of 
fellowship activities? 

1100.32 What is the duration of a fellowship? 
1100.33 What reports are required? 

AUTHORITY: 20 U.S.C. 1213c(e). 

SOURCE: 65 FR 11895, Mar. 7, 2000, unless 
otherwise noted. 

§ 1100.1 What is the Literacy Leader 
Fellowship Program? 

(a) Under the Literacy Leader Fel-
lowship Program, the Director of the 
National Institute for Literacy pro-
vides financial assistance to out-
standing individuals who are pursuing 

careers in adult education, adult lit-
eracy or the adult components of fam-
ily literacy, as defined in sections 
1202(e)(3) (A), (B), and (C) of the Ele-
mentary and Secondary Education Act 
of 1965, as amended (20 USC 6362(e)(3) 
(A), (B), and (C)). 

(b) Fellowships are awarded to these 
individuals for the purpose of carrying 
out short-term, innovative projects 
that contribute to the knowledge base 
of the adult education or adult or fam-
ily literacy field. 

(c) Fellowships are intended to ben-
efit the fellow, the Institute, and the 
national literacy field by providing the 
fellow with the opportunity to interact 
with national leaders in the field and 
make contributions to federal policy 
initiatives that promote a fully lit-
erate adult population. 

§ 1100.2 Who is eligible for a fellow-
ship? 

(a) Only individuals are eligible to be 
recipients of fellowships. 

(b) To be eligible for a fellowship 
under this program, an individual must 
be— 

(1) A citizen or national of the United 
States, or a permanent resident of the 
United States, or an individual who is 
in the United States for other than 
temporary purposes and intends to be-
come a permanent resident; 

(2) Eligible for Federal assistance 
under the terms of 34 CFR 75.60 and 
75.61; and 

(3) Either an adult or family literacy 
worker or an adult learner as defined 
in § 1105.5. 

(c) An individual who has received a 
fellowship award in a prior year is not 
eligible for another award. 

(d) Several individuals may apply 
jointly for one award, if each indi-
vidual will contribute significantly to 
the proposed project and if the pro-
posed project will develop leadership 
for each individual. 

§ 1100.3 What type of project may a fel-
low conduct under this program? 

(a) Under the auspices of the Insti-
tute, and in accordance with the Fel-
lowship Agreement, a Literacy Leader 
Fellow may use a fellowship awarded 
under this part to engage in research, 
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education, training, technical assist-
ance, or other activities that advance 
the field of adult education, adult or 
family literacy, including the training 
of volunteer literacy providers at the 
national, State, or local level. 

(b) a Literacy Leader Fellow may not 
use a fellowship awarded under this 
part for any of the following: 

(1) Tuition and fees for continuing 
the education of the applicant where 
this is the sole or primary purpose of 
the project. 

(2) Planning and implementing fund-
raisers 

(3) General program operations and 
administration. 

(4) Activities that otherwise do not 
meet the purposes of the Literacy 
Leader Fellowship program, as de-
scribed in paragraph (a) of this section. 

§ 1100.4 What regulations apply? 

This program is governed by the reg-
ulations in this part and the following 
additional regulations: 

34 CFR 74.36, Intangible property; 
34 CFR 74.61, Termination 
34 CFR 75.60, Individuals ineligible to 

receive assistance 
34 CFR 75.61, Certification of eligi-

bility 
34 CFR part 85, Governmentwide De-

barment and Suspension (Nonprocure-
ment) and Governmentwide Require-
ments for Drug-Free Workplace 
(Grants). 

§ 1100.5 What definitions apply? 
(a) The definitions in 34 CFR 77.1, ex-

cept that the definitions of ‘‘Appli-
cant’’; ‘‘Application’’, ‘‘Award’’, and 
‘‘Project’’ do not apply to this part. 

(b) Other definitions. The following 
definitions also apply to this part: 

Adult learner means an individual 
over 16 years old who is pursuing or has 
completed some form of literacy or 
basic skills training, including prepa-
ration for the G.E.D. 

Applicant means an individual (or 
more than one individual, if applying 
jointly) requesting a fellowship under 
this program. 

Application means a written request 
for a fellowship under this program. 

Award means an amount of funds pro-
vided for fellowship activities. 

Board means the National Institute 
for Literacy’s Advisory Board estab-
lished pursuant to section 242(e) of the 
Workforce Investment Act of 1998 (20 
U.S.C. 9252(e)). 

Director means the Director of the 
National Institute for Literacy. 

Family literacy, for purposes of the 
Literacy Leader Fellowship Program, 
means any of the adult components of 
family literacy, as defined in sections 
1202(e)(3)(A), (B), and (C) of the Ele-
mentary and Secondary Education Act 
of 1965, as amended (20 U.S.C. 
6362(e)(3)(A), (B), and (C)), including 
interactive literacy activities between 
parents and their children, training for 
parents regarding how to be the pri-
mary teacher for their children and full 
partners in the education of their chil-
dren, or parent literacy training that 
leads to economic self-sufficiency. 

Fellow means a recipient of a fellow-
ship. 

Fellowship means an award of finan-
cial assistance made by the Institute 
to an individual pursuant to section 
242(d) of the Workforce Investment Act 
of 1998 (20 U.S.C. 9252(d)) to enable that 
individual to conduct research or other 
authorized literacy activities under the 
auspices of the Institute. 

Fellowship Agreement means a written 
agreement entered into between the In-
stitute and a fellow, which, when exe-
cuted, has the legal effect of obligating 
the fellowship award, and which states 
the rights and obligations of the par-
ties. 

Institute means the National Insti-
tute for Literacy. 

Literacy worker means an individual 
who is pursuing a career in adult lit-
eracy or family literacy (as defined 
above) or a related field and who has a 
minimum of five years of relevant aca-
demic, volunteer or professional expe-
rience in the adult literacy, family lit-
eracy, adult education, or related field. 
Relevant experience includes teaching, 
policymaking, administration, or re-
search. 

Project means the work to be engaged 
in by the fellow during the period of 
the fellowship. 

Research means one or more of the 
following activities in literacy or edu-
cation or education related fields: basic 
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and applied research, planning, sur-
veys, assessments, evaluations, inves-
tigations, experiments, development 
and demonstrations. 

§ 1100.6 What priorities may the Direc-
tor establish? 

The Director may, through a notice 
published in the FEDERAL REGISTER, se-
lect annually one or more priorities for 
funding. These priorities may be cho-
sen from the areas of greatest imme-
diate concern to the Institute and may 
include, but are not limited to, the fol-
lowing areas: 

(a) Developing leadership in adult 
learners. Because adult learners are the 
true experts on literacy, they are an 
important resource for the field. Their 
firsthand experience as ‘‘customers’’ of 
the literacy system can be invaluable 
in assisting the field in moving for-
ward, particularly in terms of raising 
public awareness and understanding 
about literacy. 

(b) Expanding the use of technology in 
literacy programs. One of the Institute’s 
major projects is the Literacy Informa-
tion aNd Communication System 
(LINCS), an Internet-based information 
system that provides timely informa-
tion and abundant resources to the lit-
eracy community. Keeping the literacy 
community up to date in the Informa-
tion Age is vital. 

(c) Improving accountability for literacy 
programs. Literacy programs must de-
velop accountability systems that dem-
onstrate their effectiveness in helping 
adult learners contribute more fully in 
the workplace, family and community. 
There is growing interest in results- 
oriented literacy practice, especially as 
related to the Equipped for the Future 
(EFF) framework. 

(d) Raising public awareness about lit-
eracy. The Institute is leading a na-
tional effort to raise public awareness 
that literacy is part of the solution to 
many social concerns, including 
health, welfare, the economy, and the 
well-being of children. Projects that 
enhance this effort will be given pri-
ority consideration. 

Subpart B—How Does an 
Individual Apply for a Fellowship? 

§ 1100.10 What categories of fellow-
ships does the Institute award? 

The Institute awards two categories 
of Literacy Leadership Fellowships: 

(a) Literacy Worker Fellowships; and 
(b) Adult Learner Fellowships. 

§ 1100.11 How does an individual 
apply for a fellowship? 

An individual shall apply to the Di-
rector for a fellowship award in re-
sponse to an application notice pub-
lished by the Director in the FEDERAL 
REGISTER. The application must de-
scribe a plan for one or more of the ac-
tivities stated in § 1100.3 that the appli-
cant proposes to conduct under the fel-
lowship. The application must indicate 
which category of fellowship, as de-
scribed in § 1100.10, most accurately de-
scribes the applicant. Applicants must 
also submit for letters for rec-
ommendation and certain forms, assur-
ances and certifications, including the 
certification required under 34 CFR 
75.61. For applicants who propose to 
conduct the fellowship project on a 
part-time basis while undertaking 
other paid employment, one of the four 
required letters of recommendation 
must be from the applicant’s employer, 
and must include a statement that the 
applicant’s workload will not exceed 
100 percent of time. 

(Approved by the Office of Management and 
Budget under OMB Control Number 3430– 
0003, Expiration Date 6/30/2000) 

§ 1100.12 What applications are not 
evaluated for funding? 

The Director does not evaluate an ap-
plication if— 

(a) The applicant is not eligible under 
§ 1100.2; 

(b) The applicant does not comply 
with all of the procedural rules that 
govern the submission of applications 
for Literacy Leader Fellowship funds; 

(c) The application does not contain 
the information required by the Insti-
tute; 

(d) The application proposes a project 
for which a fellow may not use the fel-
lowship funds, as described in 
§ 1100.3(b). 
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(e) The application is not submitted 
by the deadline stated in the applica-
tion notice. 

Subpart C—How Does the Director 
Award a Fellowship? 

§ 1100.20 How is a fellow selected? 
(a) The Director selects applications 

for fellowships on the basis of the se-
lection criteria in § 1100.21 and any pri-
orities that have been published in the 
FEDERAL REGISTER and are applicable 
to the selection of applications. 

(b)(1) The Director may use experts 
from the literacy field to rank applica-
tions according to the selection cri-
teria in § 1100.21, and then provide the 
top-ranked applications to the Insti-
tute’s Advisory Board. 

(2) The Institute’s Advisory Board 
evaluates these applications based on 
the selection criteria in § 1100.21 and 
makes funding recommendations to the 
Director. 

(3) The Director then determines the 
number of awards to be made in each 
fellowship category and the order in 
which applications will be selected for 
fellowships, based on the initial rank 
order, recommendations by the board, 
and any other information relevant to 
any of the selection criteria, applicable 
priorities, or the purposes of the Lit-
eracy Leader Fellowship Program, in-
cluding whether the selection of an ap-
plication would increase the diversity 
of fellowship projects under this pro-
gram. 

§ 1100.21 What selection criteria does 
the Director use to rate an appli-
cant? 

The Director uses the following cri-
teria in evaluating each applicant for a 
fellowship: 

(a) Quality of plan. (45 points) The Di-
rector uses the following criteria to 
evaluate the quality of the proposed 
project: 

(1) The proposed project deals with 
an issue of major concern to the lit-
eracy field. 

(2) The design of the project is strong 
and feasible. 

(3) The project addresses critical 
issues in an innovative way. 

(4) The plan demonstrates a knowl-
edge of similar programs and an inten-

tion, where appropriate, to coordinate 
with them. 

(5) The applicant describes adequate 
support and resources for the project. 

(6) The plan includes evaluation 
methods to determine the effectiveness 
of the project. 

(7) The project results are likely to 
contribute to the knowledge base in 
literacy or adult education, and to fed-
eral policy initiatives in these or re-
lated areas. 

(8) The project will enhance literacy 
or adult education practice. 

(9) The project builds research capac-
ity or improves practice within the 
field. 

(b) Qualifications of applicant. (25 
points) The Director uses the following 
criteria to evaluate the qualifications 
of the applicant: 

(1) The applicant has a strong back-
ground in the adult or family literacy 
field. (Include all relevant experience, 
which many include experience as a 
volunteer or an adult learner.) 

(2) The applicant has expertise in the 
proposed area of the project. 

(3) The applicant has demonstrated 
the ability to complete a quality 
project or has shown leadership in this 
area. 

(4) The applicant provides letters of 
recommendation that show strong 
knowledge by others in the literacy 
field of the applicant’s background and 
past work. 

(c) Relevance to the Institute. (10 
points) The Director uses the following 
criteria to evaluate the relevance of 
the applicant’s proposal to the Insti-
tute: 

(1) The project significantly relates 
to the purposes and work of the Insti-
tute. 

(2) The applicant proposes a min-
imum of four visits to the Institute for 
quarterly meetings (this may be ad-
justed according to the number of 
months to be served in the fellowship) 
and, if necessary, depending on the na-
ture and scope of the proposed project, 
to spend an additional portion of the 
project time at the Institute. 

(d) Dissemination plan. (10 points) the 
Director uses the following criteria to 
evaluate the quality of the dissemina-
tion plan; 
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(1) The applicant clearly specifies 
what information will be made avail-
able to the field and how this informa-
tion will further the efforts of the field. 

(2) The applicant describes how this 
information will be shared with the 
field (e.g., print, on-line, presentations, 
video, etc.). 

(e) Budget. (10 points) The Director 
uses the following criteria to evaluate 
the budget: 

(1) The budget will adequately sup-
port the project. 

(2) The costs are clearly related to 
the objectives of the project. 

(3) The budget is cost effective. 
(4) The budget narrative clearly de-

scribes the budget and how costs are 
calculated. 

§ 1100.22 How does the Director deter-
mine the amount of a fellowship? 

The amount of the fellowship will not 
exceed $70,000, and shall consist of— 

(a) A stipend, calculated on the basis 
of either— 

(1) The fellow’s current annual sal-
ary, prorated for the length of the fel-
lowship salary reimbursement; or 

(2) If a fellow has no current salary, 
the fellow’s education and experience; 
and 

(b) A subsistence allowance, mate-
rials allowance (covering costs of ma-
terials and supplies directly related to 
the completion of the project), and 
travel expenses (including expenses to 
attend quarterly meetings in Wash-
ington, DC) related to the fellowship 
and necessary to complete the scope of 
work outlined in the proposal, con-
sistent with Title 5 U.S.C. chapter 57. 

§ 1100.23 What payment methods may 
the Director use? 

(a) Director will pay a fellowship 
award directly to the fellow or through 
the fellow’s employer. The application 
should specify if the fellow wishes to be 
paid directly or through the fellow’s 
employer. 

(b) The Director considers the pref-
erences of the fellow in determining 
whether to pay a fellowship award di-
rectly to the fellow or through the fel-
low’s employer; however, the Director 
pays a fellowship award through the 
fellow’s employer only if the employer 
enters into an agreement with the Di-

rector to comply the provisions of 
§ 1100.25. 

§ 1100.24 What are the procedures for 
payment of a fellowship award di-
rectly to the fellow? 

(a) If the Director pays fellowship 
award directly to the fellow after the 
Director determines the amount of a 
fellowship award, the fellowship recipi-
ent shall submit a payment schedule to 
the Director for approval. The Director 
advises the recipient of the approved 
schedule. 

(b) If a fellow does not complete the 
fellowship, or if the Institute termi-
nates the fellowship, the fellow shall 
return to the Director a prorated por-
tion of the stipend and any unused sub-
sistence and materials allowance and 
travel funds at the time and in the 
manner required by the Director. 

§ 1100.25 What are the procedures for 
payment of a fellowship award 
through the fellow’s employer? 

(a) If the Director pays a fellowship 
award through the fellow’s employer, 
the employer shall submit a payment 
schedule to the Director for approval. 

(b) The employer shall pay the fellow 
the stipend, subsistence and materials 
allowance, and travel funds according 
to the payment schedule approved by 
the Director. If the fellow does not 
complete the fellowship, the fellow 
shall return to the employer a prorated 
portion of the stipend and any unused 
subsistence and materials allowance 
and travel funds. The employer shall 
return the funds to the Director at the 
time and in the manner required by the 
Director. The employer shall also re-
turn to the Director any portion of the 
stipend, subsistence and materials al-
lowance and travel funds not yet paid 
by the employer to the fellow. 

Subpart D—What Conditions Must 
Be Met by a Fellow? 

§ 1100.30 Where may the fellowship 
project be conducted? 

(a) A fellow is encouraged to carry 
out all, or a portion of, the fellowship 
project at the Institute. At a min-
imum, a fellow is required to attend 
quarterly meetings at the National In-
stitute for Literacy in Washington, 
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D.C. (this may be adjusted according to 
the number of months served in the fel-
lowship). 

(b) Office space and logistics will be 
provided by the Institute when fellows 
are in residence at the Institute. 

(c) the fellow may also be required to 
participate in meetings, conferences 
and other activities at the Depart-
ments of Education, Labor, or Health 
and Human Services, in Washington 
D.C., or in site visits to other loca-
tions, if deemed appropriate for the 
project being conducted. 

§ 1100.31 Who is responsible for over-
sight of fellowship activities? 

(a) All fellowship activities are con-
ducted under the direct or general 
oversight of the Institute. The Insti-
tute may arrange through written 
agreement for another Federal agency, 
or another public or private nonprofit 
agency or organization that is substan-
tially involved in literacy research or 
services, to assume direct supervision 
of the fellowship activities. 

(b) Fellows may be assigned a peer 
mentor to orient them to the Federal 
System and Institute procedures. 

§ 1100.32 What is the duration of a fel-
lowship? 

(a) The Institute awards fellowships 
for a period of at least three and not 
more than 12 months of full-time or 
part-time activity. Applicants pro-
posing part-time projects must devote 
at least 60 percent of time to the 
project. The 60 percent requirement 
may be waived at the Director’s discre-
tion. An award may not exceed 12 

months in duration. The actual period 
of the fellowship will be determined at 
the time of award based on proposed 
activities. 

(b) In order to continue the fellow-
ship to completion, the fellow must be 
making satisfactory progress as deter-
mined periodically by the Director. 

(c) A fellowship may be terminated 
under the terms of 34 CFR 74.61. 

§ 1100.33 What reports are required? 
(a) A fellow shall submit fellowship 

results to the Institute in formats suit-
able for wide dissemination to policy-
makers and the public. These formats 
should include, as appropriate to the 
topic of the fellowship and the intended 
audience, articles for academic jour-
nals, newspapers, and magazines. 

(b) Each fellowship agreement will 
contain specific provisions for how, 
when, and in what format the fellow 
will report on results, and how and to 
whom the results will be disseminated. 

(c) A fellow shall submit a final per-
formance report to the Director no 
later than 90 days after the completion 
of the fellowship. The report must con-
tain a description of the activities con-
ducted by the fellow and a thorough 
analysis of the extent to which, in the 
opinion of the fellow, the objectives of 
the project have been achieved. In ad-
dition, the report must include a de-
tailed discussion of how the activities 
performed and results achieved could 
be used to enhance literacy practice in 
the United States. 

(Approved by the Office of Management and 
Budget under OMB Control Number 3430– 
0003) 
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PART 1200—ENFORCEMENT OF 
NONDISCRIMINATION ON THE 
BASIS OF HANDICAP IN PRO-
GRAMS OR ACTIVITIES CON-
DUCTED BY THE NATIONAL 
COUNCIL ON DISABILITY 

Sec. 
1200.101 Purpose. 
1200.102 Application. 
1200.103 Definitions. 
1200.104–1200.109 [Reserved] 
1200.110 Self-evaluation. 
1200.111 Notice. 
1200.112–1200.129 [Reserved] 
1200.130 General prohibitions against dis-

crimination. 
1200.131–1200.139 [Reserved] 
1200.140 Employment. 
1200.141–1200.148 [Reserved] 
1200.149 Program accessibility: Discrimina-

tion prohibited. 
1200.150 Program accessibility: Existing fa-

cilities. 
1200.151 Program accessibility: New con-

struction and alterations. 
1200.152–1200.159 [Reserved] 
1200.160 Communications. 
1200.161–1200.169 [Reserved] 
1200.170 Compliance procedures. 
1200.171–1200.999 [Reserved] 

AUTHORITY: 29 U.S.C. 794. 

SOURCE: 58 FR 57698, 57699, Oct. 26, 1993, un-
less otherwise noted. 

§ 1200.101 Purpose. 
The purpose of this part is to effec-

tuate section 119 of the Rehabilitation, 
Comprehensive Services, and Develop-
mental Disabilities Amendments of 
1978, which amended section 504 of the 
Rehabilitation Act of 1973 to prohibit 
discrimination on the basis of handicap 
in programs or activities conducted by 
Executive agencies or the United 
States Postal Service. 

§ 1200.102 Application. 
This part (§§ 1200.101–1200.170) applies 

to all programs or activities conducted 
by the agency, except for programs or 
activities conducted outside the United 
States that do not involve individuals 
with handicaps in the United States. 

§ 1200.103 Definitions. 
For purposes of this part, the term— 
Assistant Attorney General means the 

Assistant Attorney General, Civil 

Rights Division, United States Depart-
ment of Justice. 

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking 
skills to have an equal opportunity to 
participate in, and enjoy the benefits 
of, programs or activities conducted by 
the agency. For example, auxiliary aids 
useful for persons with impaired vision 
include readers, Brailled materials, 
audio recordings, and other similar 
services and devices. Auxiliary aids 
useful for persons with impaired hear-
ing include telephone handset ampli-
fiers, telephones compatible with hear-
ing aids, telecommunication devices 
for deaf persons (TTD’s), interpreters, 
notetakers, written materials, and 
other similar services and devices. 

Complete complaint means a written 
statement that contains the complain-
ant’s name and address and describes 
the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the 
agency of the nature and date of the al-
leged violation of section 504. It shall 
be signed by the complainant or by 
someone authorized to do so on his or 
her behalf. Complaints filed on behalf 
of classes or third parties shall describe 
or identify (by name, if possible) the 
alleged victims of discrimination. 

Facility means all or any portion of 
buildings, structures, equipment, 
roads, walks, parking lots, rolling 
stock or other conveyances, or other 
real or personal property. 

Historic preservation programs means 
programs conducted by the agency that 
have preservation of historic properties 
as a primary purpose. 

Historic properties means those prop-
erties that are listed or eligible for 
listing in the National Register of His-
toric Places or properties designated as 
historic under a statute of the appro-
priate State or local government body. 

Individual with handicaps means any 
person who has a physical or mental 
impairment that substantially limits 
one or more major life activities, has a 
record of such an impairment, or is re-
garded as having such an impairment. 
As used in this definition, the phrase: 

(1) Physical or mental impairment in-
cludes— 
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(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of 
the following body systems: Neuro-
logical; musculoskeletal; special sense 
organs; respiratory, including speech 
organs; cardiovascular; reproductive; 
digestive; genitourinary; hemic and 
lymphatic; skin; and endocrine; or 

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or 
mental illness, and specific learning 
disabilities. The term ‘‘physical or 
mental impairment’’ includes, but is 
not limited to, such diseases and condi-
tions as orthopedic, visual, speech, and 
hearing impairments, cerebral palsy, 
epilepsy, muscular dystrophy, multiple 
sclerosis, cancer, heart disease, diabe-
tes, mental retardation, emotional ill-
ness, HIV disease (whether sympto-
matic or asymptomatic), and drug ad-
diction and alcoholism. 

(2) Major life activities include func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing, 
hearing, speaking, breathing, learning, 
and working. 

(3) Has a record of such an impairment 
means has a history of, or has been 
misclassified as having, a mental or 
physical impairment that substantially 
limits one or more major life activi-
ties. 

(4) Is regarded as having an impairment 
means— 

(i) Has a physical or mental impair-
ment that does not substantially limit 
major life activities but is treated by 
the agency as constituting such a limi-
tation; 

(ii) Has a physical or mental impair-
ment that substantially limits major 
life activities only as a result of the at-
titudes of others toward such impair-
ment; or 

(iii) Has none of the impairments de-
fined in paragraph (1) of this definition 
but is treated by the agency as having 
such an impairment. 

Qualified individual with handicaps 
means— 

(1) With respect to preschool, elemen-
tary, or secondary education services 
provided by the agency, an individual 
with handicaps who is a member of a 
class of persons otherwise entitled by 
statute, regulation, or agency policy to 

receive education services from the 
agency; 

(2) With respect to any other agency 
program or activity under which a per-
son is required to perform services or 
to achieve a level of accomplishment, 
an individual with handicaps who 
meets the essential eligibility require-
ments and who can achieve the purpose 
of the program or activity without 
modifications in the program or activ-
ity that the agency can demonstrate 
would result in a fundamental alter-
ation in its nature; 

(3) With respect to any other pro-
gram or activity, an individual with 
handicaps who meets the essential eli-
gibility requirements for participation 
in, or receipt of benefits from, that pro-
gram or activity; and 

(4) Qualified handicapped person as 
that term is defined for purposes of em-
ployment in 29 CFR 1614.203(a)(6), 
which is made applicable to this part 
by § 1200.140. 

Section 504 means section 504 of the 
Rehabilitation Act of 1973 (Pub. L. 93– 
112, 87 Stat. 394 (29 U.S.C. 794)), as 
amended. As used in this part, section 
504 applies only to programs or activi-
ties conducted by Executive agencies 
and not to federally assisted programs. 

Substantial impairment means a sig-
nificant loss of the integrity of finished 
materials, design quality, or special 
character resulting from a permanent 
alteration. 

§§ 1200.104–1200.109 [Reserved] 

§ 1200.110 Self-evaluation. 
(a) The agency shall, by November 28, 

1994, evaluate its current policies and 
practices, and the effects thereof, that 
do not or may not meet the require-
ments of this part and, to the extent 
modification of any such policies and 
practices is required, the agency shall 
proceed to make the necessary modi-
fications. 

(b) The agency shall provide an op-
portunity to interested persons, includ-
ing individuals with handicaps or orga-
nizations representing individuals with 
handicaps, to participate in the self- 
evaluation process by submitting com-
ments (both oral and written). 

(c) The agency shall, for at least 
three years following completion of the 

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00960 Fmt 8010 Sfmt 8010 Y:\SGML\211134.XXX 211134



951 

National Council on Disability § 1200.130 

self-evaluation, maintain on file and 
make available for public inspection: 

(1) A description of areas examined 
and any problems identified; and 

(2) A description of any modifications 
made. 

§ 1200.111 Notice. 
The agency shall make available to 

employees, applicants, participants, 
beneficiaries, and other interested per-
sons such information regarding the 
provisions of this part and its applica-
bility to the programs or activities 
conducted by the agency, and make 
such information available to them in 
such manner as the head of the agency 
finds necessary to apprise such persons 
of the protections against discrimina-
tion assured them by section 504 and 
this part. 

§§ 1200.112–1200.129 [Reserved] 

§ 1200.130 General prohibitions 
against discrimination. 

(a) No qualified individual with 
handicaps shall, on the basis of handi-
cap, be excluded from participation in, 
be denied the benefits of, or otherwise 
be subjected to discrimination under 
any program or activity conducted by 
the agency. 

(b)(1) The agency, in providing any 
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the 
basis of handicap— 

(i) Deny a qualified individual with 
handicaps the opportunity to partici-
pate in or benefit from the aid, benefit, 
or service; 

(ii) Afford a qualified individual with 
handicaps an opportunity to partici-
pate in or benefit from the aid, benefit, 
or service that is not equal to that af-
forded others; 

(iii) Provide a qualified individual 
with handicaps with an aid, benefit, or 
service that is not as effective in ac-
cording equal opportunity to obtain 
the same result, to gain the same ben-
efit, or to reach the same level of 
achievement as that provided to oth-
ers; 

(iv) Provide different or separate aid, 
benefits, or services to individuals with 
handicaps or to any class of individuals 
with handicaps than is provided to oth-

ers unless such action is necessary to 
provide qualified individuals with 
handicaps with aid, benefits, or serv-
ices that are as effective as those pro-
vided to others; 

(v) Deny a qualified individual with 
handicaps the opportunity to partici-
pate as a member of planning or advi-
sory boards; 

(vi) Otherwise limit a qualified indi-
vidual with handicaps in the enjoy-
ment of any right, privilege, advan-
tage, or opportunity enjoyed by others 
receiving the aid, benefit, or service. 

(2) The agency may not deny a quali-
fied individual with handicaps the op-
portunity to participate in programs or 
activities that are no separate or dif-
ferent, despite the existence of permis-
sibly separate or different programs or 
activities. 

(3) The agency may not, directly or 
through contractual or other arrange-
ments, utilize criteria or methods of 
administration the purpose or effect of 
which would— 

(i) Subject qualified individuals with 
handicaps to discrimination on the 
basis of handicap; or 

(ii) Defeat or substantially impair ac-
complishment of the objectives of a 
program or activity with respect to in-
dividuals with handicaps. 

(4) The agency may not, in deter-
mining the site or location of a facil-
ity, make selections the purpose or ef-
fect of which would— 

(i) Exclude individuals with handi-
caps from, deny them the benefits of, 
or otherwise subject them to discrimi-
nation under any program or activity 
conducted by the agency; or 

(ii) Defeat or substantially impair 
the accomplishment of the objectives 
of a program or activity with respect 
to individuals with handicaps. 

(5) The agency, in the selection of 
procurement contractors, may not use 
criteria that subject qualified individ-
uals with handicaps to discrimination 
on the basis of handicap. 

(6) The agency may not administer a 
licensing or certification program in a 
manner that subjects qualified individ-
uals with handicaps to discrimination 
on the basis of handicap, nor may the 
agency establish requirements for the 
programs or activities of licensees or 
certified entities that subject qualified 
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individuals with handicaps to discrimi-
nation on the basis of handicap. How-
ever, the programs or activities of enti-
ties that are licensed or certified by 
the agency are not, themselves, cov-
ered by this part. 

(c) The exclusion of nonhandicapped 
persons from the benefits of a program 
limited by Federal statute or Execu-
tive order to individuals with handi-
caps or the exclusion of a specific class 
of individuals with handicaps from a 
program limited by Federal statute or 
Executive order to a different class of 
individuals with handicaps is not pro-
hibited by this part. 

(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs 
of qualified individuals with handicaps. 

§§ 1200.131–1200.139 [Reserved] 

§ 1200.140 Employment. 
No qualified individual with handi-

caps shall, on the basis of handicap, be 
subjected to discrimination in employ-
ment under any program or activity 
conducted by the agency. The defini-
tions, requirements, and procedures of 
section 501 of the Rehabilitation Act of 
1973 (29 U.S.C. 791), as established by 
the Equal Employment Opportunity 
Commission in 29 CFR part 1614, shall 
apply to employment in federally con-
ducted programs or activities. 

§§ 1200.141–1200.148 [Reserved] 

§ 1200.149 Program accessibility: Dis-
crimination prohibited. 

Except as otherwise provided in 
§ 1200.150, no qualified individual with 
handicaps shall, because the agency’s 
facilities are inaccessible to or unus-
able by individuals with handicaps, be 
denied the benefits of, be excluded from 
participation in, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the 
agency. 

§ 1200.150 Program accessibility: Exist-
ing facilities. 

(a) General. The agency shall operate 
each program or activity so that the 
program or activity, when viewed in its 
entirety, is readily accessible to and 
usable by individuals with handicaps. 
This paragraph does not— 

(1) Necessarily require the agency to 
make each of its existing facilities ac-
cessible to and usable by individuals 
with handicaps; 

(2) In the case of historic preserva-
tion programs, require the agency to 
take any action that would result in a 
substantial impairment of significant 
historic features of an historic prop-
erty; or 

(3) Require the agency to take any 
action that it can demonstrate would 
result in a fundamental alteration in 
the nature of a program or activity or 
in undue financial and administrative 
burdens. In those circumstances where 
agency personnel believe that the pro-
posed action would fundamentally 
alter the program or activity or would 
result in undue financial and adminis-
trative burdens, the agency has the 
burden of proving that compliance with 
§ 1200.150(a) would result in such alter-
ation or burdens. The decision that 
compliance would result in such alter-
ation or burdens must be made by the 
agency head or his or her designee 
after considering all agency resources 
available for use in the funding and op-
eration of the conducted program or 
activity, and must be accompanied by 
a written statement of the reasons for 
reaching that conclusion. If an action 
would result in such an alteration or 
such burdens, the agency shall take 
any other action that result in such an 
alteration or such burdens but would 
nevertheless ensure that individuals 
with handicaps receive the benefits and 
services of the program or activity. 

(b) Methods—(1) General. The agency 
may comply with the requirements of 
this section through such means as re-
design of equipment, reassignment of 
services to accessible buildings, assign-
ment of aides to beneficiaries, home 
visits, delivery of services at alternate 
accessible sites, alteration of existing 
facilities and construction of new fa-
cilities, use of accessible rolling stock, 
or any other methods that result in 
making its programs or activities read-
ily accessible to and usable by individ-
uals with handicaps. The agency is not 
required to make structural changes in 
existing facilities where other methods 
are effective in achieving compliance 
with this section. The agency, in mak-
ing alterations to existing buildings, 

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00962 Fmt 8010 Sfmt 8010 Y:\SGML\211134.XXX 211134



953 

National Council on Disability § 1200.160 

shall meet accessibility requirements 
to the extent compelled by the Archi-
tectural Barriers Act of 1968, as amend-
ed (42 U.S.C. 4151–4157), and any regula-
tions implementing it. In choosing 
among available methods for meeting 
the requirements of this section, the 
agency shall give priority to those 
methods that offer programs and ac-
tivities to qualified individuals with 
handicaps in the most integrated set-
ting appropriate. 

(2) Historic preservation programs. In 
meeting the requirements of 
§ 1200.150(a) in historic preservation 
programs, the agency shall give pri-
ority to methods that provide physical 
access to individuals with handicaps. 
In cases where a physical alteration to 
an historic property is not required be-
cause of § 1200.150(a)(2) or (a)(3), alter-
native methods of achieving program 
accessibility include— 

(i) Using audio-visual materials and 
devices to depict those portions of an 
historic property that cannot other-
wise be made accessible; 

(ii) Assigning persons to guide indi-
viduals with handicaps into or through 
portions of historic properties that 
cannot otherwise be made accessible; 
or 

(iii) Adopting other innovative meth-
ods. 

(c) Time period for compliance. The 
agency shall comply with the obliga-
tions established under this section by 
January 24, 1994, except that where 
structural changes in facilities are un-
dertaken, such changes shall be made 
by November 26, 1996, but in any event 
as expeditiously as possible. 

(d) Transition plan. In the event that 
structural changes to facilities will be 
undertaken to achieve program acces-
sibility, the agency shall develop, by 
May 26, 1994, a transition plan setting 
forth the steps necessary to complete 
such changes. The agency shall provide 
an opportunity to interested persons, 
including individuals with handicaps or 
organizations representing individuals 
with handicaps, to participate in the 
development of the transition plan by 
submitting comments (both oral and 
written). A copy of the transition plan 
shall be made available for public in-
spection. The plan shall, at a min-
imum— 

(1) Identify physical obstacles in the 
agency’s facilities that limit the acces-
sibility of its programs or activities to 
individuals with handicaps; 

(2) Describe in detail the methods 
that will be used to make the facilities 
accessible; 

(3) Specify the schedule for taking 
the steps necessary to achieve compli-
ance with this section and, if the time 
period of the transition plan is longer 
than one year, identify steps that will 
be taken during each year of the tran-
sition period; and 

(4) Indicate the official responsible 
for implementation of the plan. 

§ 1200.151 Program accessibility: New 
construction and alterations. 

Each building or part of a building 
that is constructed or altered by, on 
behalf of, or for the use of the agency 
shall be designed, constructed, or al-
tered so as to be readily accessible to 
and usable by individuals with handi-
caps. The definitions, requirements, 
and standards of the Architectural Bar-
riers Act (42 U.S.C. 4151–4157), as estab-
lished in 41 CFR 101–19.600 to 101–19.607, 
apply to buildings covered by this sec-
tion. 

§§ 1200.152–1200.159 [Reserved] 

§ 1200.160 Communications. 

(a) The agency shall take appropriate 
steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and 
members of the public. 

(1) The agency shall furnish appro-
priate auxiliary aids where necessary 
to afford an individual with handicaps 
an equal opportunity to participate in, 
and enjoy the benefits of, a program or 
activity conducted by the agency. 

(i) In determining what type of auxil-
iary aid is necessary, the agency shall 
give primary consideration to the re-
quests of the individual with handi-
caps. 

(ii) The agency need not provide indi-
vidually prescribed devices, readers for 
personal use or study, or other devices 
of a personal nature. 

(2) Where the agency communicates 
with applicants and beneficiaries by 
telephone, telecommunication devices 

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00963 Fmt 8010 Sfmt 8010 Y:\SGML\211134.XXX 211134



954 

34 CFR Ch. XII (7–1–07 Edition) §§ 1200.161–1200.169 

for deaf persons (TDD’s) or equally ef-
fective telecommunication systems 
shall be used to communicate with per-
sons with impaired hearing. 

(b) The agency shall ensure that in-
terested persons, including persons 
with impaired vision or hearing, can 
obtain information as to the existence 
and location of accessible services, ac-
tivities, and facilities. 

(c) The agency shall provide signage 
at a primary entrance to each of its in-
accessible facilities, directing users to 
a location at which they can obtain in-
formation about accessible facilities. 
The international symbol for accessi-
bility shall be used at each primary en-
trance of an accessible facility. 

(d) This section does not require the 
agency to take any action that it can 
demonstrate would result in a funda-
mental alteration in the nature of a 
program or activity or in undue finan-
cial and administrative burdens. In 
those circumstances where agency per-
sonnel believe that the proposed action 
would fundamentally alter the program 
or activity or would result in undue fi-
nancial and administrative burdens, 
the agency has the burden of proving 
that compliance with § 1200.160 would 
result in such alteration or burdens. 
The decision that compliance would re-
sult in such alteration or burdens must 
be made by the agency head or his or 
her designee after considering all agen-
cy resources available for use in the 
funding and operation of the conducted 
program or activity and must be ac-
companied by a written statement of 
the reasons for reaching that conclu-
sion. If an action required to comply 
with this section would result in such 
an alteration or such burdens, the 
agency shall take any other action 
that would not result in such an alter-
ation or such burdens but would never-
theless ensure that, to the maximum 
extent possible, individuals with handi-
caps receive the benefits and services 
of the program or activity. 

§§ 1200.161–1200.169 [Reserved] 

§ 1200.170 Compliance procedures. 

(a) Except as provided in paragraph 
(b) of this section, this section applies 
to all allegations of discrimination on 

the basis of handicap in programs and 
activities conducted by the agency. 

(b) The agency shall process com-
plaints alleging violations of section 
504 with respect to employment accord-
ing to the procedures established by 
the Equal Employment Opportunity 
Commission in 29 CFR part 1614 pursu-
ant to section 501 of the Rehabilitation 
Act of 1973 (29 U.S.C. 791). 

(c) The Executive Director shall be 
responsible for coordinating implemen-
tation of this section. Complaints may 
be sent to the National Council on Dis-
ability, 800 Independence Avenue, SW., 
suite 814, Washington, DC 20591. 

(d) The agency shall accept and in-
vestigate all complete complaints for 
which it has jurisdiction. All complete 
complaints must be filed within 180 
days of the alleged act of discrimina-
tion. The agency may extend this time 
period for good cause. 

(e) If the agency receives a complaint 
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate Government entity. 

(f) The agency shall notify the Archi-
tectural and Transportation Barriers 
Compliance Board upon receipt of any 
complaint alleging that a building or 
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended 
(42 U.S.C. 4151–4157), is not readily ac-
cessible to and usable by individuals 
with handicaps. 

(g) Within 180 days of the receipt of a 
complete complaint for which it has ju-
risdiction, the agency shall notify the 
complainant of the results of the inves-
tigation in a letter containing— 

(1) Findings of fact and conclusions 
of law; 

(2) A description of a remedy for each 
violation found; and 

(3) A notice of the right to appeal. 
(h) Appeals of the findings of fact and 

conclusions of law or remedies must be 
filed by the complainant within 90 days 
of receipt from the agency of the letter 
required by § 1200.170(g). The agency 
may extend this time for good cause. 

(i) Timely appeals shall be accepted 
and processed by the head of the agen-
cy. 

(j) The head of the agency shall no-
tify the complainant of the results of 
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the appeal within 60 days of the receipt 
of the request. If the head of the agen-
cy determines that additional informa-
tion is needed from the complainant, 
he or she shall have 60 days from the 
date of receipt of the additional infor-
mation to make his or her determina-
tion on the appeal. 

(k) The time limits cited in para-
graphs (g) and (j) of this section may be 

extended with the permission of the 
Assistant Attorney General. 

(l) The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies, 
except that the authority for making 
the final determination may not be 
delegated to another agency. 

§§ 1200.171–1200.999 [Reserved] 
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Title 35 [Reserved] 
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FINDING AIDS 

A list of CFR titles, subtitles, chapters, subchapters and parts and an alphabet-
ical list of agencies publishing in the CFR are included in the CFR Index and 
Finding Aids volume to the Code of Federal Regulations which is published sepa-
rately and revised annually. 

Material Approved for Incorporation by Reference 
Table of CFR Titles and Chapters 
Alphabetical List of Agencies Appearing in the CFR 
List of CFR Sections Affected 
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Material Approved for Incorporation by Reference 
(Revised as of July 1, 2007) 

The Director of the Federal Register has approved under 5 U.S.C. 552(a) and 
1 CFR Part 51 the incorporation by reference of the following publications. This 
list contains only those incorporations by reference effective as of the revision 
date of this volume. Incorporations by reference found within a regulation are 
effective upon the effective date of that regulation. For more information on 
incorporation by reference, see the preliminary pages of this volume. 

34 CFR (PARTS 400 TO END) 
OFFICE OF POSTSECONDARY EDUCATION, DEPARTMENT OF EDUCATION 

34 CFR 

American Educational Research Association, American Psychological Association, and 
National Council on Measurement in Education 

1200 17th Street, NW., Washington, DC 20036 
Standards for Educational and Psychological Testing, 1985 Edition, 

with amendments dated June 2, 1989.
668.148(a)(2) 
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Table of CFR Titles and Chapters 
(Revised as of July 1, 2007) 
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Title 2—Grants and Agreements 

SUBTITLE A—OFFICE OF MANAGEMENT AND BUDGET GUIDANCE FOR 
GRANTS AND AGREEMENTS 

I Office of Management and Budget Governmentwide Guidance for 
Grants and Agreements (Parts 100-199) 

II Office of Management and Budget Circulars and Guidance (200- 
299) 

SUBTITLE B—FEDERAL AGENCY REGULATIONS FOR GRANTS AND 
AGREEMENTS 

III Department of Health and Human Services (Part 376) 

VI Department of State (Part 601) 

VIII Department of Veterans Affairs (Part 801) 

IX Department of Energy (Part 901) 

XI Department of Defense (Part 1125) 

XIV Department of the Interior (Part 1400) 

XV Environmental Protection Agency (Part 1532) 

XVIII National Aeronautics and Space Administration (Part 1880 ) 
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XXV National Science Foundation (Part 2520) 

XXVI National Archives and Records Administration (Part 2600) 

XXVIII Department of Justice (Part 2867) 

XXXII National Endowment for the Arts (Part 3254) 

XXXIII National Endowment for the Humanities (Part 3369) 

XXXV Export-Import Bank of the United States (Part 3513) 

XXXVII Peace Corps (Part 3700) 

Title 3—The President 

I Executive Office of the President (Parts 100—199) 
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Chap. 
Title 4—Accounts 

I Government Accountability Office (Parts 1—99) 

Title 5—Administrative Personnel 

I Office of Personnel Management (Parts 1—1199) 

II Merit Systems Protection Board (Parts 1200—1299) 

III Office of Management and Budget (Parts 1300—1399) 
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VI Federal Retirement Thrift Investment Board (Parts 1600—1699) 
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XXI Department of the Treasury (Parts 3100—3199) 

XXII Federal Deposit Insurance Corporation (Part 3201) 

XXIII Department of Energy (Part 3301) 

XXIV Federal Energy Regulatory Commission (Part 3401) 

XXV Department of the Interior (Part 3501) 

XXVI Department of Defense (Part 3601) 

XXVIII Department of Justice (Part 3801) 

XXIX Federal Communications Commission (Parts 3900—3999) 
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XXXI Farm Credit Administration (Parts 4100—4199) 

XXXIII Overseas Private Investment Corporation (Part 4301) 
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XL Interstate Commerce Commission (Part 5001) 

XLI Commodity Futures Trading Commission (Part 5101) 

XLII Department of Labor (Part 5201) 

XLIII National Science Foundation (Part 5301) 

XLV Department of Health and Human Services (Part 5501) 

XLVI Postal Rate Commission (Part 5601) 

XLVII Federal Trade Commission (Part 5701) 

XLVIII Nuclear Regulatory Commission (Part 5801) 

L Department of Transportation (Part 6001) 

LII Export-Import Bank of the United States (Part 6201) 

LIII Department of Education (Parts 6300—6399) 

LIV Environmental Protection Agency (Part 6401) 

LV National Endowment for the Arts (Part 6501) 

LVI National Endowment for the Humanities (Part 6601) 

LVII General Services Administration (Part 6701) 
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II Food and Nutrition Service, Department of Agriculture (Parts 
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riculture (Parts 300—399) 

IV Federal Crop Insurance Corporation, Department of Agriculture 
(Parts 400—499) 

V Agricultural Research Service, Department of Agriculture 
(Parts 500—599) 

VI Natural Resources Conservation Service, Department of Agri-
culture (Parts 600—699) 

VII Farm Service Agency, Department of Agriculture (Parts 700— 
799) 
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(Parts 1400—1499) 
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1500—1599) 

XVI Rural Telephone Bank, Department of Agriculture (Parts 1600— 
1699) 

XVII Rural Utilities Service, Department of Agriculture (Parts 1700— 
1799) 

XVIII Rural Housing Service, Rural Business-Cooperative Service, 
Rural Utilities Service, and Farm Service Agency, Depart-
ment of Agriculture (Parts 1800—2099) 

XX Local Television Loan Guarantee Board (Parts 2200—2299) 

XXVI Office of Inspector General, Department of Agriculture (Parts 
2600—2699) 

XXVII Office of Information Resources Management, Department of 
Agriculture (Parts 2700—2799) 

XXVIII Office of Operations, Department of Agriculture (Parts 2800— 
2899) 

XXIX Office of Energy Policy and New Uses, Department of Agri-
culture (Parts 2900—2999) 

XXX Office of the Chief Financial Officer, Department of Agriculture 
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XXXI Office of Environmental Quality, Department of Agriculture 
(Parts 3100—3199) 

XXXII Office of Procurement and Property Management, Department 
of Agriculture (Parts 3200—3299) 

XXXIII Office of Transportation, Department of Agriculture (Parts 
3300—3399) 

XXXIV Cooperative State Research, Education, and Extension Service, 
Department of Agriculture (Parts 3400—3499) 

XXXV Rural Housing Service, Department of Agriculture (Parts 3500— 
3599) 

XXXVI National Agricultural Statistics Service, Department of Agri-
culture (Parts 3600—3699) 

XXXVII Economic Research Service, Department of Agriculture (Parts 
3700—3799) 

XXXVIII World Agricultural Outlook Board, Department of Agriculture 
(Parts 3800—3899) 

XLI [Reserved] 
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1—199) 
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IV Export-Import Bank of the United States (Parts 400—499) 

V Office of Thrift Supervision, Department of the Treasury (Parts 
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of Transportation (Parts 400—499) 

Title 34—Education 

SUBTITLE A—OFFICE OF THE SECRETARY, DEPARTMENT OF EDU-
CATION (PARTS 1—99) 

SUBTITLE B—REGULATIONS OF THE OFFICES OF THE DEPARTMENT 
OF EDUCATION 

I Office for Civil Rights, Department of Education (Parts 100—199) 

II Office of Elementary and Secondary Education, Department of 
Education (Parts 200—299) 

III Office of Special Education and Rehabilitative Services, Depart-
ment of Education (Parts 300—399) 

IV Office of Vocational and Adult Education, Department of Edu-
cation (Parts 400—499) 

V Office of Bilingual Education and Minority Languages Affairs, 
Department of Education (Parts 500—599) 

VI Office of Postsecondary Education, Department of Education 
(Parts 600—699) 
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Chap. 
Title 34—Education—Continued 

XI National Institute for Literacy (Parts 1100—1199) 

SUBTITLE C—REGULATIONS RELATING TO EDUCATION 

XII National Council on Disability (Parts 1200—1299) 

Title 35 [Reserved] 

Title 36—Parks, Forests, and Public Property 

I National Park Service, Department of the Interior (Parts 1—199) 

II Forest Service, Department of Agriculture (Parts 200—299) 

III Corps of Engineers, Department of the Army (Parts 300—399) 

IV American Battle Monuments Commission (Parts 400—499) 

V Smithsonian Institution (Parts 500—599) 

VII Library of Congress (Parts 700—799) 

VIII Advisory Council on Historic Preservation (Parts 800—899) 

IX Pennsylvania Avenue Development Corporation (Parts 900—999) 

X Presidio Trust (Parts 1000—1099) 

XI Architectural and Transportation Barriers Compliance Board 
(Parts 1100—1199) 

XII National Archives and Records Administration (Parts 1200—1299) 

XV Oklahoma City National Memorial Trust (Part 1501) 

XVI Morris K. Udall Scholarship and Excellence in National Environ-
mental Policy Foundation (Parts 1600—1699) 

Title 37—Patents, Trademarks, and Copyrights 

I United States Patent and Trademark Office, Department of 
Commerce (Parts 1—199) 

II Copyright Office, Library of Congress (Parts 200—299) 

III Copyright Royalty Board, Library of Congress (Parts 301—399) 

IV Assistant Secretary for Technology Policy, Department of Com-
merce (Parts 400—499) 

V Under Secretary for Technology, Department of Commerce 
(Parts 500—599) 

Title 38—Pensions, Bonuses, and Veterans’ Relief 

I Department of Veterans Affairs (Parts 0—99) 

Title 39—Postal Service 

I United States Postal Service (Parts 1—999) 

III Postal Rate Commission (Parts 3000—3099) 

Title 40—Protection of Environment 

I Environmental Protection Agency (Parts 1—1099) 
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Chap. 
Title 40—Protection of Environment—Continued 

IV Environmental Protection Agency and Department of Justice 
(Parts 1400—1499) 

V Council on Environmental Quality (Parts 1500—1599) 

VI Chemical Safety and Hazard Investigation Board (Parts 1600— 
1699) 

VII Environmental Protection Agency and Department of Defense; 
Uniform National Discharge Standards for Vessels of the 
Armed Forces (Parts 1700—1799) 

Title 41—Public Contracts and Property Management 

SUBTITLE B—OTHER PROVISIONS RELATING TO PUBLIC CONTRACTS 

50 Public Contracts, Department of Labor (Parts 50–1—50–999) 

51 Committee for Purchase From People Who Are Blind or Severely 
Disabled (Parts 51–1—51–99) 

60 Office of Federal Contract Compliance Programs, Equal Employ-
ment Opportunity, Department of Labor (Parts 60–1—60–999) 

61 Office of the Assistant Secretary for Veterans’ Employment and 
Training Service, Department of Labor (Parts 61–1—61–999) 

SUBTITLE C—FEDERAL PROPERTY MANAGEMENT REGULATIONS 
SYSTEM 

101 Federal Property Management Regulations (Parts 101–1—101–99) 

102 Federal Management Regulation (Parts 102–1—102–299) 

105 General Services Administration (Parts 105–1—105–999) 

109 Department of Energy Property Management Regulations (Parts 
109–1—109–99) 

114 Department of the Interior (Parts 114–1—114–99) 

115 Environmental Protection Agency (Parts 115–1—115–99) 

128 Department of Justice (Parts 128–1—128–99) 

SUBTITLE D—OTHER PROVISIONS RELATING TO PROPERTY MANAGE-
MENT [RESERVED] 

SUBTITLE E—FEDERAL INFORMATION RESOURCES MANAGEMENT 
REGULATIONS SYSTEM 

201 Federal Information Resources Management Regulation (Parts 
201–1—201–99) [Reserved] 

SUBTITLE F—FEDERAL TRAVEL REGULATION SYSTEM 

300 General (Parts 300–1—300–99) 

301 Temporary Duty (TDY) Travel Allowances (Parts 301–1—301–99) 

302 Relocation Allowances (Parts 302–1—302–99) 

303 Payment of Expenses Connected with the Death of Certain Em-
ployees (Part 303–1—303–99) 

304 Payment of Travel Expenses from a Non-Federal Source (Parts 
304–1—304–99) 

Title 42—Public Health 

I Public Health Service, Department of Health and Human Serv-
ices (Parts 1—199) 
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Chap. 
Title 42—Public Health—Continued 

IV Centers for Medicare & Medicaid Services, Department of Health 
and Human Services (Parts 400—499) 

V Office of Inspector General-Health Care, Department of Health 
and Human Services (Parts 1000—1999) 

Title 43—Public Lands: Interior 

SUBTITLE A—OFFICE OF THE SECRETARY OF THE INTERIOR (PARTS 
1—199) 

SUBTITLE B—REGULATIONS RELATING TO PUBLIC LANDS 

I Bureau of Reclamation, Department of the Interior (Parts 200— 
499) 

II Bureau of Land Management, Department of the Interior (Parts 
1000—9999) 

III Utah Reclamation Mitigation and Conservation Commission 
(Parts 10000—10010) 

Title 44—Emergency Management and Assistance 

I Federal Emergency Management Agency, Department of Home-
land Security (Parts 0—399) 

IV Department of Commerce and Department of Transportation 
(Parts 400—499) 

Title 45—Public Welfare 

SUBTITLE A—DEPARTMENT OF HEALTH AND HUMAN SERVICES 
(PARTS 1—199) 

SUBTITLE B—REGULATIONS RELATING TO PUBLIC WELFARE 

II Office of Family Assistance (Assistance Programs), Administra-
tion for Children and Families, Department of Health and 
Human Services (Parts 200—299) 

III Office of Child Support Enforcement (Child Support Enforce-
ment Program), Administration for Children and Families, 
Department of Health and Human Services (Parts 300—399) 

IV Office of Refugee Resettlement, Administration for Children and 
Families, Department of Health and Human Services (Parts 
400—499) 

V Foreign Claims Settlement Commission of the United States, 
Department of Justice (Parts 500—599) 

VI National Science Foundation (Parts 600—699) 

VII Commission on Civil Rights (Parts 700—799) 

VIII Office of Personnel Management (Parts 800—899) 

X Office of Community Services, Administration for Children and 
Families, Department of Health and Human Services (Parts 
1000—1099) 

XI National Foundation on the Arts and the Humanities (Parts 
1100—1199) 

XII Corporation for National and Community Service (Parts 1200— 
1299) 
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Chap. 
Title 45—Public Welfare—Continued 

XIII Office of Human Development Services, Department of Health 
and Human Services (Parts 1300—1399) 

XVI Legal Services Corporation (Parts 1600—1699) 

XVII National Commission on Libraries and Information Science 
(Parts 1700—1799) 

XVIII Harry S. Truman Scholarship Foundation (Parts 1800—1899) 

XXI Commission on Fine Arts (Parts 2100—2199) 

XXIII Arctic Research Commission (Part 2301) 

XXIV James Madison Memorial Fellowship Foundation (Parts 2400— 
2499) 

XXV Corporation for National and Community Service (Parts 2500— 
2599) 

Title 46—Shipping 

I Coast Guard, Department of Homeland Security (Parts 1—199) 

II Maritime Administration, Department of Transportation (Parts 
200—399) 

III Coast Guard (Great Lakes Pilotage), Department of Homeland 
Security (Parts 400—499) 

IV Federal Maritime Commission (Parts 500—599) 

Title 47—Telecommunication 

I Federal Communications Commission (Parts 0—199) 

II Office of Science and Technology Policy and National Security 
Council (Parts 200—299) 

III National Telecommunications and Information Administration, 
Department of Commerce (Parts 300—399) 

Title 48—Federal Acquisition Regulations System 

1 Federal Acquisition Regulation (Parts 1—99) 

2 Defense Acquisition Regulations System, Department of Defense 
(Parts 200—299) 

3 Department of Health and Human Services (Parts 300—399) 

4 Department of Agriculture (Parts 400—499) 

5 General Services Administration (Parts 500—599) 

6 Department of State (Parts 600—699) 

7 United States Agency for International Development (Parts 
700—799) 

8 Department of Veterans Affairs (Parts 800—899) 

9 Department of Energy (Parts 900—999) 

10 Department of the Treasury (Parts 1000—1099) 

12 Department of Transportation (Parts 1200—1299) 

13 Department of Commerce (Parts 1300—1399) 

14 Department of the Interior (Parts 1400—1499) 

15 Environmental Protection Agency (Parts 1500—1599) 
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Chap. 
Title 48—Federal Acquisition Regulations System—Continued 

16 Office of Personnel Management, Federal Employees Health 
Benefits Acquisition Regulation (Parts 1600—1699) 

17 Office of Personnel Management (Parts 1700—1799) 

18 National Aeronautics and Space Administration (Parts 1800— 
1899) 

19 Broadcasting Board of Governors (Parts 1900—1999) 

20 Nuclear Regulatory Commission (Parts 2000—2099) 

21 Office of Personnel Management, Federal Employees’ Group Life 
Insurance Federal Acquisition Regulation (Parts 2100—2199) 

23 Social Security Administration (Parts 2300—2399) 

24 Department of Housing and Urban Development (Parts 2400— 
2499) 

25 National Science Foundation (Parts 2500—2599) 

28 Department of Justice (Parts 2800—2899) 

29 Department of Labor (Parts 2900—2999) 

30 Department of Homeland Security, Homeland Security Acquisi-
tion Regulation (HSAR) (Parts 3000—3099) 

34 Department of Education Acquisition Regulation (Parts 3400— 
3499) 

35 [Reserved] 

44 Federal Emergency Management Agency (Parts 4400—4499) 

51 Department of the Army Acquisition Regulations (Parts 5100— 
5199) 

52 Department of the Navy Acquisition Regulations (Parts 5200— 
5299) 

53 Department of the Air Force Federal Acquisition Regulation 
Supplement (Parts 5300—5399) 

54 Defense Logistics Agency, Department of Defense (Parts 5400— 
5499) 

57 African Development Foundation (Parts 5700—5799) 

61 General Services Administration Board of Contract Appeals 
(Parts 6100—6199) 

63 Department of Transportation Board of Contract Appeals (Parts 
6300—6399) 

99 Cost Accounting Standards Board, Office of Federal Procure-
ment Policy, Office of Management and Budget (Parts 9900— 
9999) 

Title 49—Transportation 

SUBTITLE A—OFFICE OF THE SECRETARY OF TRANSPORTATION 
(PARTS 1—99) 

SUBTITLE B—OTHER REGULATIONS RELATING TO TRANSPORTATION 

I Pipeline and Hazardous Materials Safety Administration, De-
partment of Transportation (Parts 100—199) 

II Federal Railroad Administration, Department of Transportation 
(Parts 200—299) 

III Federal Motor Carrier Safety Administration, Department of 
Transportation (Parts 300—399) 
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Chap. 
Title 49—Transportation—Continued 

IV Coast Guard, Department of Homeland Security (Parts 400—499) 

V National Highway Traffic Safety Administration, Department of 
Transportation (Parts 500—599) 

VI Federal Transit Administration, Department of Transportation 
(Parts 600—699) 

VII National Railroad Passenger Corporation (AMTRAK) (Parts 
700—799) 

VIII National Transportation Safety Board (Parts 800—999) 

X Surface Transportation Board, Department of Transportation 
(Parts 1000—1399) 

XI Research and Innovative Technology Administration, Depart-
ment of Transportation [Reserved] 

XII Transportation Security Administration, Department of Home-
land Security (Parts 1500—1699) 

Title 50—Wildlife and Fisheries 

I United States Fish and Wildlife Service, Department of the Inte-
rior (Parts 1—199) 

II National Marine Fisheries Service, National Oceanic and Atmos-
pheric Administration, Department of Commerce (Parts 200— 
299) 

III International Fishing and Related Activities (Parts 300—399) 

IV Joint Regulations (United States Fish and Wildlife Service, De-
partment of the Interior and National Marine Fisheries Serv-
ice, National Oceanic and Atmospheric Administration, De-
partment of Commerce); Endangered Species Committee Reg-
ulations (Parts 400—499) 

V Marine Mammal Commission (Parts 500—599) 

VI Fishery Conservation and Management, National Oceanic and 
Atmospheric Administration, Department of Commerce (Parts 
600—699) 

CFR Index and Finding Aids 

Subject/Agency Index 

List of Agency Prepared Indexes 

Parallel Tables of Statutory Authorities and Rules 

List of CFR Titles, Chapters, Subchapters, and Parts 

Alphabetical List of Agencies Appearing in the CFR 
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Alphabetical List of Agencies Appearing in the CFR 
(Revised as of July 1, 2007) 

Agency 
CFR Title, Subtitle or 

Chapter 

Administrative Committee of the Federal Register 1, I 
Advanced Research Projects Agency 32, I 
Advisory Council on Historic Preservation 36, VIII 
African Development Foundation 22, XV 

Federal Acquisition Regulation 48, 57 
Agency for International Development, United States 22, II 

Federal Acquisition Regulation 48, 7 
Agricultural Marketing Service 7, I, IX, X, XI 
Agricultural Research Service 7, V 
Agriculture Department 5, LXXIII 

Agricultural Marketing Service 7, I, IX, X, XI 
Agricultural Research Service 7, V 
Animal and Plant Health Inspection Service 7, III; 9, I 
Chief Financial Officer, Office of 7, XXX 
Commodity Credit Corporation 7, XIV 
Cooperative State Research, Education, and Extension 

Service 
7, XXXIV 

Economic Research Service 7, XXXVII 
Energy, Office of 7, XXIX 
Environmental Quality, Office of 7, XXXI 
Farm Service Agency 7, VII, XVIII 
Federal Acquisition Regulation 48, 4 
Federal Crop Insurance Corporation 7, IV 
Food and Nutrition Service 7, II 
Food Safety and Inspection Service 9, III 
Foreign Agricultural Service 7, XV 
Forest Service 36, II 
Grain Inspection, Packers and Stockyards Administration 7, VIII; 9, II 
Information Resources Management, Office of 7, XXVII 
Inspector General, Office of 7, XXVI 
National Agricultural Library 7, XLI 
National Agricultural Statistics Service 7, XXXVI 
Natural Resources Conservation Service 7, VI 
Operations, Office of 7, XXVIII 
Procurement and Property Management, Office of 7, XXXII 
Rural Business-Cooperative Service 7, XVIII, XLII 
Rural Development Administration 7, XLII 
Rural Housing Service 7, XVIII, XXXV 
Rural Telephone Bank 7, XVI 
Rural Utilities Service 7, XVII, XVIII, XLII 
Secretary of Agriculture, Office of 7, Subtitle A 
Transportation, Office of 7, XXXIII 
World Agricultural Outlook Board 7, XXXVIII 

Air Force Department 32, VII 
Federal Acquisition Regulation Supplement 48, 53 

Air Transportation Stabilization Board 14, VI 
Alcohol and Tobacco Tax and Trade Bureau 27, I 
Alcohol, Tobacco, Firearms, and Explosives, Bureau of 27, II 
AMTRAK 49, VII 
American Battle Monuments Commission 36, IV 
American Indians, Office of the Special Trustee 25, VII 
Animal and Plant Health Inspection Service 7, III; 9, I 
Appalachian Regional Commission 5, IX 
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Agency 
CFR Title, Subtitle or 

Chapter 

Architectural and Transportation Barriers Compliance Board 36, XI 
Arctic Research Commission 45, XXIII 
Armed Forces Retirement Home 5, XI 
Army Department 32, V 

Engineers, Corps of 33, II; 36, III 
Federal Acquisition Regulation 48, 51 

Benefits Review Board 20, VII 
Bilingual Education and Minority Languages Affairs, Office of 34, V 
Blind or Severely Disabled, Committee for Purchase From 

People Who Are 
41, 51 

Broadcasting Board of Governors 22, V 
Federal Acquisition Regulation 48, 19 

Census Bureau 15, I 
Centers for Medicare & Medicaid Services 42, IV 
Central Intelligence Agency 32, XIX 
Chief Financial Officer, Office of 7, XXX 
Child Support Enforcement, Office of 45, III 
Children and Families, Administration for 45, II, III, IV, X 
Civil Rights, Commission on 45, VII 
Civil Rights, Office for 34, I 
Coast Guard 33, I; 46, I; 49, IV 
Coast Guard (Great Lakes Pilotage) 46, III 
Commerce Department 44, IV 

Census Bureau 15, I 
Economic Affairs, Under Secretary 37, V 
Economic Analysis, Bureau of 15, VIII 
Economic Development Administration 13, III 
Emergency Management and Assistance 44, IV 
Federal Acquisition Regulation 48, 13 
Fishery Conservation and Management 50, VI 
Foreign-Trade Zones Board 15, IV 
Industry and Security, Bureau of 15, VII 
International Trade Administration 15, III; 19, III 
National Institute of Standards and Technology 15, II 
National Marine Fisheries Service 50, II, IV, VI 
National Oceanic and Atmospheric Administration 15, IX; 50, II, III, IV, VI 
National Telecommunications and Information 

Administration 
15, XXIII; 47, III 

National Weather Service 15, IX 
Patent and Trademark Office, United States 37, I 
Productivity, Technology and Innovation, Assistant 

Secretary for 
37, IV 

Secretary of Commerce, Office of 15, Subtitle A 
Technology, Under Secretary for 37, V 
Technology Administration 15, XI 
Technology Policy, Assistant Secretary for 37, IV 

Commercial Space Transportation 14, III 
Commodity Credit Corporation 7, XIV 
Commodity Futures Trading Commission 5, XLI; 17, I 
Community Planning and Development, Office of Assistant 

Secretary for 
24, V, VI 

Community Services, Office of 45, X 
Comptroller of the Currency 12, I 
Construction Industry Collective Bargaining Commission 29, IX 
Consumer Product Safety Commission 5, LXXI; 16, II 
Cooperative State Research, Education, and Extension 

Service 
7, XXXIV 

Copyright Office 37, II 
Copyright Royalty Board 37, III 
Corporation for National and Community Service 2, XXII; 45, XII, XXV 
Cost Accounting Standards Board 48, 99 
Council on Environmental Quality 40, V 
Court Services and Offender Supervision Agency for the 

District of Columbia 
28, VIII 

Customs and Border Protection Bureau 19, I 
Defense Contract Audit Agency 32, I 
Defense Department 2, XI; 5, XXVI; 32, 

Subtitle A; 40, VII 
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Agency 
CFR Title, Subtitle or 

Chapter 

Advanced Research Projects Agency 32, I 
Air Force Department 32, VII 
Army Department 32, V; 33, II; 36, III, 48, 

51 
Defense Acquisition Regulations System 48, II 
Defense Intelligence Agency 32, I 
Defense Logistics Agency 32, I, XII; 48, 54 
Engineers, Corps of 33, II; 36, III 
National Imagery and Mapping Agency 32, I 
Navy Department 32, VI; 48, 52 
Secretary of Defense, Office of 32, I 

Defense Contract Audit Agency 32, I 
Defense Intelligence Agency 32, I 
Defense Logistics Agency 32, XII; 48, 54 
Defense Nuclear Facilities Safety Board 10, XVII 
Delaware River Basin Commission 18, III 
District of Columbia, Court Services and Offender Supervision 

Agency for the 
28, VIII 

Drug Enforcement Administration 21, II 
East-West Foreign Trade Board 15, XIII 
Economic Affairs, Under Secretary 37, V 
Economic Analysis, Bureau of 15, VIII 
Economic Development Administration 13, III 
Economic Research Service 7, XXXVII 
Education, Department of 5, LIII 

Bilingual Education and Minority Languages Affairs, Office 
of 

34, V 

Civil Rights, Office for 34, I 
Educational Research and Improvement, Office of 34, VII 
Elementary and Secondary Education, Office of 34, II 
Federal Acquisition Regulation 48, 34 
Postsecondary Education, Office of 34, VI 
Secretary of Education, Office of 34, Subtitle A 
Special Education and Rehabilitative Services, Office of 34, III 
Vocational and Adult Education, Office of 34, IV 

Educational Research and Improvement, Office of 34, VII 
Elementary and Secondary Education, Office of 34, II 
Emergency Oil and Gas Guaranteed Loan Board 13, V 
Emergency Steel Guarantee Loan Board 13, IV 
Employee Benefits Security Administration 29, XXV 
Employees’ Compensation Appeals Board 20, IV 
Employees Loyalty Board 5, V 
Employment and Training Administration 20, V 
Employment Standards Administration 20, VI 
Endangered Species Committee 50, IV 
Energy, Department of 2, IX; 5, XXIII; 10, II, 

III, X 
Federal Acquisition Regulation 48, 9 
Federal Energy Regulatory Commission 5, XXIV; 18, I 
Property Management Regulations 41, 109 

Energy, Office of 7, XXIX 
Engineers, Corps of 33, II; 36, III 
Engraving and Printing, Bureau of 31, VI 
Environmental Protection Agency 5, LIV; 40, I, IV, VII 

Federal Acquisition Regulation 48, 15 
Property Management Regulations 41, 115 

Environmental Quality, Office of 7, XXXI 
Equal Employment Opportunity Commission 2, XV; 5, LXII; 29, XIV 
Equal Opportunity, Office of Assistant Secretary for 24, I 
Executive Office of the President 3, I 

Administration, Office of 5, XV 
Environmental Quality, Council on 40, V 
Management and Budget, Office of 5, III, LXXVII; 14, VI; 

48, 99 
National Drug Control Policy, Office of 21, III 
National Security Council 32, XXI; 47, 2 
Presidential Documents 3 
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Agency 
CFR Title, Subtitle or 

Chapter 

Science and Technology Policy, Office of 32, XXIV; 47, II 
Trade Representative, Office of the United States 15, XX 

Export-Import Bank of the United States 2, XXXV; 5, LII; 12, IV 
Family Assistance, Office of 45, II 
Farm Credit Administration 5, XXXI; 12, VI 
Farm Credit System Insurance Corporation 5, XXX; 12, XIV 
Farm Service Agency 7, VII, XVIII 
Federal Acquisition Regulation 48, 1 
Federal Aviation Administration 14, I 

Commercial Space Transportation 14, III 
Federal Claims Collection Standards 31, IX 
Federal Communications Commission 5, XXIX; 47, I 
Federal Contract Compliance Programs, Office of 41, 60 
Federal Crop Insurance Corporation 7, IV 
Federal Deposit Insurance Corporation 5, XXII; 12, III 
Federal Election Commission 11, I 
Federal Emergency Management Agency 44, I 

Federal Acquisition Regulation 48, 44 
Federal Employees Group Life Insurance Federal Acquisition 

Regulation 
48, 21 

Federal Employees Health Benefits Acquisition Regulation 48, 16 
Federal Energy Regulatory Commission 5, XXIV; 18, I 
Federal Financial Institutions Examination Council 12, XI 
Federal Financing Bank 12, VIII 
Federal Highway Administration 23, I, II 
Federal Home Loan Mortgage Corporation 1, IV 
Federal Housing Enterprise Oversight Office 12, XVII 
Federal Housing Finance Board 12, IX 
Federal Labor Relations Authority, and General Counsel of 

the Federal Labor Relations Authority 
5, XIV; 22, XIV 

Federal Law Enforcement Training Center 31, VII 
Federal Management Regulation 41, 102 
Federal Maritime Commission 46, IV 
Federal Mediation and Conciliation Service 29, XII 
Federal Mine Safety and Health Review Commission 5, LXXIV; 29, XXVII 
Federal Motor Carrier Safety Administration 49, III 
Federal Prison Industries, Inc. 28, III 
Federal Procurement Policy Office 48, 99 
Federal Property Management Regulations 41, 101 
Federal Railroad Administration 49, II 
Federal Register, Administrative Committee of 1, I 
Federal Register, Office of 1, II 
Federal Reserve System 12, II 

Board of Governors 5, LVIII 
Federal Retirement Thrift Investment Board 5, VI, LXXVI 
Federal Service Impasses Panel 5, XIV 
Federal Trade Commission 5, XLVII; 16, I 
Federal Transit Administration 49, VI 
Federal Travel Regulation System 41, Subtitle F 
Fine Arts, Commission on 45, XXI 
Fiscal Service 31, II 
Fish and Wildlife Service, United States 50, I, IV 
Fishery Conservation and Management 50, VI 
Food and Drug Administration 21, I 
Food and Nutrition Service 7, II 
Food Safety and Inspection Service 9, III 
Foreign Agricultural Service 7, XV 
Foreign Assets Control, Office of 31, V 
Foreign Claims Settlement Commission of the United States 45, V 
Foreign Service Grievance Board 22, IX 
Foreign Service Impasse Disputes Panel 22, XIV 
Foreign Service Labor Relations Board 22, XIV 
Foreign-Trade Zones Board 15, IV 
Forest Service 36, II 
General Services Administration 5, LVII; 41, 105 

Contract Appeals, Board of 48, 61 
Federal Acquisition Regulation 48, 5 
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Agency 
CFR Title, Subtitle or 

Chapter 

Federal Management Regulation 41, 102 
Federal Property Management Regulations 41, 101 
Federal Travel Regulation System 41, Subtitle F 
General 41, 300 
Payment From a Non-Federal Source for Travel Expenses 41, 304 
Payment of Expenses Connected With the Death of Certain 

Employees 
41, 303 

Relocation Allowances 41, 302 
Temporary Duty (TDY) Travel Allowances 41, 301 

Geological Survey 30, IV 
Government Accountability Office 4, I 
Government Ethics, Office of 5, XVI 
Government National Mortgage Association 24, III 
Grain Inspection, Packers and Stockyards Administration 7, VIII; 9, II 
Harry S. Truman Scholarship Foundation 45, XVIII 
Health and Human Services, Department of 2, III; 5, XLV; 45, 

Subtitle A 
Centers for Medicare & Medicaid Services 42, IV 
Child Support Enforcement, Office of 45, III 
Children and Families, Administration for 45, II, III, IV, X 
Community Services, Office of 45, X 
Defense Acquisition Regulations System 48, 2 
Family Assistance, Office of 45, II 
Federal Acquisition Regulation 48, 3 
Food and Drug Administration 21, I 
Human Development Services, Office of 45, XIII 
Indian Health Service 25, V; 42, I 
Inspector General (Health Care), Office of 42, V 
Public Health Service 42, I 
Refugee Resettlement, Office of 45, IV 

Homeland Security, Department of 6, I 
Coast Guard 33, I; 46, I; 49, IV 
Coast Guard (Great Lakes Pilotage) 46, III 
Customs and Border Protection Bureau 19, I 
Federal Emergency Management Agency 44, I 
Immigration and Customs Enforcement Bureau 19, IV 
Immigration and Naturalization 8, I 
Transportation Security Administration 49, XII 

Housing and Urban Development, Department of 5, LXV; 24, Subtitle B 
Community Planning and Development, Office of Assistant 

Secretary for 
24, V, VI 

Equal Opportunity, Office of Assistant Secretary for 24, I 
Federal Acquisition Regulation 48, 24 
Federal Housing Enterprise Oversight, Office of 12, XVII 
Government National Mortgage Association 24, III 
Housing—Federal Housing Commissioner, Office of 

Assistant Secretary for 
24, II, VIII, X, XX 

Housing, Office of, and Multifamily Housing Assistance 
Restructuring, Office of 

24, IV 

Inspector General, Office of 24, XII 
Public and Indian Housing, Office of Assistant Secretary for 24, IX 
Secretary, Office of 24, Subtitle A, VII 

Housing—Federal Housing Commissioner, Office of Assistant 
Secretary for 

24, II, VIII, X, XX 

Housing, Office of, and Multifamily Housing Assistance 
Restructuring, Office of 

24, IV 

Human Development Services, Office of 45, XIII 
Immigration and Customs Enforcement Bureau 19, IV 
Immigration and Naturalization 8, I 
Immigration Review, Executive Office for 8, V 
Independent Counsel, Office of 28, VII 
Indian Affairs, Bureau of 25, I, V 
Indian Affairs, Office of the Assistant Secretary 25, VI 
Indian Arts and Crafts Board 25, II 
Indian Health Service 25, V; 42, I 
Industry and Security, Bureau of 15, VII 
Information Resources Management, Office of 7, XXVII 
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Agency 
CFR Title, Subtitle or 

Chapter 

Information Security Oversight Office, National Archives and 
Records Administration 

32, XX 

Inspector General 
Agriculture Department 7, XXVI 
Health and Human Services Department 42, V 
Housing and Urban Development Department 24, XII 

Institute of Peace, United States 22, XVII 
Inter-American Foundation 5, LXIII; 22, X 
Interior Department 2, XIV 

American Indians, Office of the Special Trustee 25, VII 
Endangered Species Committee 50, IV 
Federal Acquisition Regulation 48, 14 
Federal Property Management Regulations System 41, 114 
Fish and Wildlife Service, United States 50, I, IV 
Geological Survey 30, IV 
Indian Affairs, Bureau of 25, I, V 
Indian Affairs, Office of the Assistant Secretary 25, VI 
Indian Arts and Crafts Board 25, II 
Land Management, Bureau of 43, II 
Minerals Management Service 30, II 
National Indian Gaming Commission 25, III 
National Park Service 36, I 
Reclamation, Bureau of 43, I 
Secretary of the Interior, Office of 43, Subtitle A 
Surface Mining and Reclamation Appeals, Board of 30, III 
Surface Mining Reclamation and Enforcement, Office of 30, VII 

Internal Revenue Service 26, I 
International Boundary and Water Commission, United States 

and Mexico, United States Section 
22, XI 

International Development, United States Agency for 22, II 
Federal Acquisition Regulation 48, 7 

International Development Cooperation Agency, United 
States 

22, XII 

International Fishing and Related Activities 50, III 
International Investment, Office of 31, VIII 
International Joint Commission, United States and Canada 22, IV 
International Organizations Employees Loyalty Board 5, V 
International Trade Administration 15, III; 19, III 
International Trade Commission, United States 19, II 
Interstate Commerce Commission 5, XL 
James Madison Memorial Fellowship Foundation 45, XXIV 
Japan–United States Friendship Commission 22, XVI 
Joint Board for the Enrollment of Actuaries 20, VIII 
Justice Department 2, XXVIII; 5, XXVIII; 

28, I, XI; 40, IV 
Alcohol, Tobacco, Firearms, and Explosives, Bureau of 27, II 
Drug Enforcement Administration 21, II 
Federal Acquisition Regulation 48, 28 
Federal Claims Collection Standards 31, IX 
Federal Prison Industries, Inc. 28, III 
Foreign Claims Settlement Commission of the United 

States 
45, V 

Immigration Review, Executive Office for 8, V 
Offices of Independent Counsel 28, VI 
Prisons, Bureau of 28, V 
Property Management Regulations 41, 128 

Labor Department 5, XLII 
Benefits Review Board 20, VII 
Employee Benefits Security Administration 29, XXV 
Employees’ Compensation Appeals Board 20, IV 
Employment and Training Administration 20, V 
Employment Standards Administration 20, VI 
Federal Acquisition Regulation 48, 29 
Federal Contract Compliance Programs, Office of 41, 60 
Federal Procurement Regulations System 41, 50 
Labor-Management Standards, Office of 29, II, IV 
Mine Safety and Health Administration 30, I 
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Agency 
CFR Title, Subtitle or 

Chapter 

Occupational Safety and Health Administration 29, XVII 
Public Contracts 41, 50 
Secretary of Labor, Office of 29, Subtitle A 
Veterans’ Employment and Training Service, Office of the 

Assistant Secretary for 
41, 61; 20, IX 

Wage and Hour Division 29, V 
Workers’ Compensation Programs, Office of 20, I 

Labor-Management Standards, Office of 29, II, IV 
Land Management, Bureau of 43, II 
Legal Services Corporation 45, XVI 
Library of Congress 36, VII 

Copyright Office 37, II 
Copyright Royalty Board 37, III 

Local Television Loan Guarantee Board 7, XX 
Management and Budget, Office of 5, III, LXXVII; 14, VI; 

48, 99 
Marine Mammal Commission 50, V 
Maritime Administration 46, II 
Merit Systems Protection Board 5, II, LXIV 
Micronesian Status Negotiations, Office for 32, XXVII 
Mine Safety and Health Administration 30, I 
Minerals Management Service 30, II 
Minority Business Development Agency 15, XIV 
Miscellaneous Agencies 1, IV 
Monetary Offices 31, I 
Morris K. Udall Scholarship and Excellence in National 

Environmental Policy Foundation 
36, XVI 

National Aeronautics and Space Administration 2, XVIII; 5, LIX; 14, V 
Federal Acquisition Regulation 48, 18 

National Agricultural Library 7, XLI 
National Agricultural Statistics Service 7, XXXVI 
National and Community Service, Corporation for 2, XXII; 45, XII, XXV 
National Archives and Records Administration 2, XXVI; 5, LXVI; 36, 

XII 
Information Security Oversight Office 32, XX 

National Bureau of Standards 15, II 
National Capital Planning Commission 1, IV 
National Commission for Employment Policy 1, IV 
National Commission on Libraries and Information Science 45, XVII 
National Council on Disability 34, XII 
National Counterintelligence Center 32, XVIII 
National Credit Union Administration 12, VII 
National Crime Prevention and Privacy Compact Council 28, IX 
National Drug Control Policy, Office of 21, III 
National Endowment for the Arts 2, XXXII 
National Endowment for the Humanities 2, XXXIII 
National Foundation on the Arts and the Humanities 45, XI 
National Highway Traffic Safety Administration 23, II, III; 49, V 
National Imagery and Mapping Agency 32, I 
National Indian Gaming Commission 25, III 
National Institute for Literacy 34, XI 
National Institute of Standards and Technology 15, II 
National Labor Relations Board 5, LXI; 29, I 
National Marine Fisheries Service 50, II, IV, VI 
National Mediation Board 29, X 
National Oceanic and Atmospheric Administration 15, IX; 50, II, III, IV, VI 
National Park Service 36, I 
National Railroad Adjustment Board 29, III 
National Railroad Passenger Corporation (AMTRAK) 49, VII 
National Science Foundation 2, XXV; 5, XLIII; 45, VI 

Federal Acquisition Regulation 48, 25 
National Security Council 32, XXI 
National Security Council and Office of Science and 

Technology Policy 
47, II 

National Telecommunications and Information 
Administration 

15, XXIII; 47, III 

National Transportation Safety Board 49, VIII 

VerDate Aug<31>2005 20:25 Aug 31, 2007 Jkt 211134 PO 00000 Frm 00997 Fmt 8092 Sfmt 8092 Y:\SGML\211134.XXX 211134



988 

Agency 
CFR Title, Subtitle or 

Chapter 

National Weather Service 15, IX 
Natural Resources Conservation Service 7, VI 
Navajo and Hopi Indian Relocation, Office of 25, IV 
Navy Department 32, VI 

Federal Acquisition Regulation 48, 52 
Neighborhood Reinvestment Corporation 24, XXV 
Northeast Interstate Low-Level Radioactive Waste 

Commission 
10, XVIII 

Nuclear Regulatory Commission 5, XLVIII; 10, I 
Federal Acquisition Regulation 48, 20 

Occupational Safety and Health Administration 29, XVII 
Occupational Safety and Health Review Commission 29, XX 
Offices of Independent Counsel 28, VI 
Oklahoma City National Memorial Trust 36, XV 
Operations Office 7, XXVIII 
Overseas Private Investment Corporation 5, XXXIII; 22, VII 
Patent and Trademark Office, United States 37, I 
Payment From a Non-Federal Source for Travel Expenses 41, 304 
Payment of Expenses Connected With the Death of Certain 

Employees 
41, 303 

Peace Corps 2, XXXVII; 22, III 
Pennsylvania Avenue Development Corporation 36, IX 
Pension Benefit Guaranty Corporation 29, XL 
Personnel Management, Office of 5, I, XXXV; 45, VIII 

Federal Acquisition Regulation 48, 17 
Federal Employees Group Life Insurance Federal 

Acquisition Regulation 
48, 21 

Federal Employees Health Benefits Acquisition Regulation 48, 16 
Pipeline and Hazardous Materials Safety Administration 49, I 
Postal Rate Commission 5, XLVI; 39, III 
Postal Service, United States 5, LX; 39, I 
Postsecondary Education, Office of 34, VI 
President’s Commission on White House Fellowships 1, IV 
Presidential Documents 3 
Presidio Trust 36, X 
Prisons, Bureau of 28, V 
Privacy and Civil Liberties Oversight Board 6, X 
Procurement and Property Management, Office of 7, XXXII 
Productivity, Technology and Innovation, Assistant 

Secretary 
37, IV 

Public Contracts, Department of Labor 41, 50 
Public and Indian Housing, Office of Assistant Secretary for 24, IX 
Public Health Service 42, I 
Railroad Retirement Board 20, II 
Reclamation, Bureau of 43, I 
Refugee Resettlement, Office of 45, IV 
Regional Action Planning Commissions 13, V 
Relocation Allowances 41, 302 
Research and Innovative Technology Administration 49, XI 
Rural Business-Cooperative Service 7, XVIII, XLII 
Rural Development Administration 7, XLII 
Rural Housing Service 7, XVIII, XXXV 
Rural Telephone Bank 7, XVI 
Rural Utilities Service 7, XVII, XVIII, XLII 
Saint Lawrence Seaway Development Corporation 33, IV 
Science and Technology Policy, Office of 32, XXIV 
Science and Technology Policy, Office of, and National 

Security Council 
47, II 

Secret Service 31, IV 
Securities and Exchange Commission 17, II 
Selective Service System 32, XVI 
Small Business Administration 13, I 
Smithsonian Institution 36, V 
Social Security Administration 20, III; 48, 23 
Soldiers’ and Airmen’s Home, United States 5, XI 
Special Counsel, Office of 5, VIII 
Special Education and Rehabilitative Services, Office of 34, III 
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Agency 
CFR Title, Subtitle or 

Chapter 

State Department 2, VI; 22, I; 28, XI 
Federal Acquisition Regulation 48, 6 

Surface Mining and Reclamation Appeals, Board of 30, III 
Surface Mining Reclamation and Enforcement, Office of 30, VII 
Surface Transportation Board 49, X 
Susquehanna River Basin Commission 18, VIII 
Technology Administration 15, XI 
Technology Policy, Assistant Secretary for 37, IV 
Technology, Under Secretary for 37, V 
Tennessee Valley Authority 5, LXIX; 18, XIII 
Thrift Supervision Office, Department of the Treasury 12, V 
Trade Representative, United States, Office of 15, XX 
Transportation, Department of 5, L 

Commercial Space Transportation 14, III 
Contract Appeals, Board of 48, 63 
Emergency Management and Assistance 44, IV 
Federal Acquisition Regulation 48, 12 
Federal Aviation Administration 14, I 
Federal Highway Administration 23, I, II 
Federal Motor Carrier Safety Administration 49, III 
Federal Railroad Administration 49, II 
Federal Transit Administration 49, VI 
Maritime Administration 46, II 
National Highway Traffic Safety Administration 23, II, III; 49, V 
Pipeline and Hazardous Materials Safety Administration 49, I 
Saint Lawrence Seaway Development Corporation 33, IV 
Secretary of Transportation, Office of 14, II; 49, Subtitle A 
Surface Transportation Board 49, X 
Transportation Statistics Bureau 49, XI 

Transportation, Office of 7, XXXIII 
Transportation Security Administration 49, XII 
Transportation Statistics Bureau 49, XI 
Travel Allowances, Temporary Duty (TDY) 41, 301 
Treasury Department 5, XXI; 12, XV; 17, IV; 

31, IX 
Alcohol and Tobacco Tax and Trade Bureau 27, I 
Community Development Financial Institutions Fund 12, XVIII 
Comptroller of the Currency 12, I 
Customs and Border Protection Bureau 19, I 
Engraving and Printing, Bureau of 31, VI 
Federal Acquisition Regulation 48, 10 
Federal Law Enforcement Training Center 31, VII 
Fiscal Service 31, II 
Foreign Assets Control, Office of 31, V 
Internal Revenue Service 26, I 
International Investment, Office of 31, VIII 
Monetary Offices 31, I 
Secret Service 31, IV 
Secretary of the Treasury, Office of 31, Subtitle A 
Thrift Supervision, Office of 12, V 

Truman, Harry S. Scholarship Foundation 45, XVIII 
United States and Canada, International Joint Commission 22, IV 
United States and Mexico, International Boundary and Water 

Commission, United States Section 
22, XI 

Utah Reclamation Mitigation and Conservation Commission 43, III 
Veterans Affairs Department 2, VIII; 38, I 

Federal Acquisition Regulation 48, 8 
Veterans’ Employment and Training Service, Office of the 

Assistant Secretary for 
41, 61; 20, IX 

Vice President of the United States, Office of 32, XXVIII 
Vocational and Adult Education, Office of 34, IV 
Wage and Hour Division 29, V 
Water Resources Council 18, VI 
Workers’ Compensation Programs, Office of 20, I 
World Agricultural Outlook Board 7, XXXVIII 
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List of CFR Sections Affected 
All changes in this volume of the Code of Federal Regulations that 

were made by documents published in the FEDERAL REGISTER since Jan-
uary 1, 2001, are enumerated in the following list. Entries indicate the 
nature of the changes effected. Page numbers refer to FEDERAL REGISTER 
pages. The user should consult the entries for chapters and parts as well 
as sections for revisions. 

For the period before January 1, 2001, see the ‘‘List of CFR Sections 
Affected, 1949–1963, 1964–1972, 1973–1985, and 1986–2000,’’ published in 11 
separate volumes. 

2001 
34 CFR 66 FR 

Page 

Chapter VI 
606.2 (b) revised .............................. 1263 

Regulation at 66 FR 1263 eff. date 
delayed ......................................8519 

674.9 (h)(1), (2) and (3) amended ......44006 
674.61 (b) amended; (b)(2) re-

moved ...................................... 44007 
675.26 (d)(2)(i)(A) and authority 

citation revised ........................ 34039 
676.21 (b)(1) and authority cita-

tion revised .............................. 34039 
682.100 (b)(2)(i)(C) amended ........... 34762 
682.101 (b) amended ....................... 34762 
682.201 (a)(4)(ii), (6)(iii) and 

(b)(1)(iv) amended..................... 44007 
682.202 (a)(2)(vi) and (3)(iv) 

added........................................ 34762 
682.204 (f)(4) redesignated as (f)(3); 

(a)(1)(iii), (c)(2), (d), (f)(2)(ii) 
and new (3)(ii) amended............. 34763 

682.206 (e)(2) amended ................... 34763 
682.207 (b)(1)(ii)(B) amended.......... 34763 
682.209 (a)(7)(viii)(C) amended.......34763 
682.210 (s)(6) introductory text 

amended................................... 34763 
682.211 (i)(4) amended.................... 34763 

(f)(5) revised; (f)(6) through (10) 
redesignated as (f)(7) through 
(11); new (f)(6) and (i)(6) added; 
new (f)(7) amended ....................44007 

682.215 (b), (e)(1), (i), (f)(2)(iii) and 
(3)(ii) amended.......................... 34763 

682.300 (b)(2)(viii) amended ........... 34763 
682.302 (b)(2)(iv), (c)(2), (3)(i), (4), 

(d)(2)(i) and (ii) amended ........... 34763 

34 CFR—Continued 66 FR 
Page 

Chapter VI—Continued 
682.401 (b)(5)(ii), (B) and (C) 

amended; (d)(4)(iii) revised .......34763 
682.402 (g)(1)(i), (i)(1)(iii), (l)(1), 

(2), (i), (ii), (4)(i)(A) and 
(5)(vii)(A) amended................... 34763 

(l)(5)(vii)(B) amended...................34764 
682.405 (b)(2) amended ................... 34764 
682.406 (a)(11) and (12)(v) amend-

ed ............................................. 34764 
682.410 (a)(2) amended; (a)(2)(iv) 

through (xii) redesignated as 
(a)(2)(iii) through (xi)................ 34764 

682.414 (a)(1)(ii)(D), (4)(i) and 
(ii)(J) amended; (a)(5)(ii) redes-
ignated as (a)(5)(iii); new 
(a)(5)(ii) added .......................... 34764 

682.415 (a)(6)(iii), (c)(2)(i), (4), 
(6)(i) and (d)(1) amended ............ 34764 

682.416 (f) amended........................ 34764 
682.601 (c)(1)(ii) amended............... 34764 
682.603 (f)(1), (2) and (g) revised; (i) 

amended; (i)(2) removed............ 34764 
682.604 (a)(1), (b)(1), (c)(3) and 

(e)(1) amended; (c)(11) added......34764 
682.610 (b)(5) amended ................... 34764 
682.705 (b)(2)(v) amended............... 34764 
682.707 (a) introductory text 

amended................................... 34765 
682 Appendix D amended ............... 34765 
685.102 (b)(2)(i)(C) and (iii) amend-

ed ............................................. 34765 
685.200 (a)(1)(v) and (b)(1)(iii) 

amended................................... 34765 
(a)(1)(iv)(A)(2) and (B)(2) amend-

ed..............................................44007 
685.202 (a)(2)(i) revised; 

(a)(3)(i)(C) amended .................. 34765 
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34 CFR (7–1–07 Edition) 

34 CFR—Continued 66 FR 
Page 

Chapter VI—Continued 
685.205 (c)(9) redesignated as 

(b)(9)......................................... 34765 
685.208 (f)(2) amended.................... 34765 
685.211 (c) heading amended .......... 34765 
685.212 (d), (e) and (f) amended .......34765 
685.214 (c)(1)(i) amended................ 34765 
685.215 (c)(1)(i) amended................ 34765 
685.216 (a)(2)(i)(A) and (c)(1)(i)(A) 

amended................................... 34765 
685.220 (k) heading amended.......... 34765 
685.301 (a)(9), (b)(3)(i) and (8)(iii) 

added; (b)(8)(ii) and (d) re-
vised......................................... 34765 

685.303 (b)(4)(ii) revised; (b)(4)(iii) 
added; (e) introductory text 
amended................................... 34766 

685.304 (a)(1) amended ................... 34766 
685.400 Heading revised ................. 34766 
685.402 Heading revised ................. 34766 
692.50 Revised ............................... 34039 
692.52 Revised ............................... 34039 
692.53 (c) revised ........................... 34039 
692.54 Revised ............................... 34039 
692.60 (b) revised; (c) and (d) redes-

ignated as (d) and (e); new (c) 
added........................................ 34039 

692.71 Revised ............................... 34039 
692.72 Added ................................. 34040 

2002 
34 CFR 67 FR 

Page 

Chapter VI 
600 Authority citation revised ......67070 
600.8 Amended .............................. 67070 
600.21 (f) revised; OMB number ......67070 
600.31 (e) revised; OMB number......67070 
668.2 (b) amended .......................... 67071 
668.3 Revised ................................ 67071 
668.4 Revised ................................ 67071 
668.8 (b)(3) revised; (b)(4) re-

moved ...................................... 67072 
668.14 (b)(22) revised...................... 67072 
668.22 (a)(3), (4)(ii)(B), new (d)(2), 

new (3)(i), new (iii)(B) and (j)(1) 
amended; (d)(1)(vii) and (2) re-
moved; (d)(1)(viii), (ix), (3) and 
(4) redesignated as (d)(1)(vii), 
(viii), (2) and (3); (b)(3)(i), 
(d)(1)(vi) and new (vii) re-
vised......................................... 67073 

668.32 (e)(2) amended..................... 67073 
668.35 (b) through (f) redesignated 

as (d) through (h); (a)(2) intro-
ductory text and new (b) and (c) 
added; new (e) revised................ 67073 

34 CFR—Continued 67 FR 
Page 

Chapter VI—Continued 
668.46 (a) amended; (b)(12) 

added........................................ 66520 
668.84 (a)(1) introductory text 

amended; Footnote 1 added ....... 69655 
668.151 (a)(2) amended ................... 67073 
668.164 (g) revised.......................... 67073 
668.165 (a)(3) revised; OMB Num-

ber............................................ 67074 
668.171 (b)(2) and (4)(i) amend-

ed ............................................. 67074 
668.173 (a), (b) and (c) revised; (d) 

redesignated as (f); new (d) and 
(e) added; OMB number ............. 67074 

668.174 (c)(4) revised ...................... 67075 
668.183 (c)(1)(ii) amended; 

(c)(1)(iii) removed; (c)(1)(iv) re-
designated as (c)(1)(iii) ............. 67075 

668.193 (d)(1) amended; (f)(3) re-
moved ...................................... 67075 

673.5 (f) revised ............................. 67075 
674.2 (b) amended .......................... 67076 
674.9 (g) removed; (h) through (l) 

redesignated as (g) through (k); 
new (g)(3) amended; new (j) re-
vised......................................... 67076 

674.16 (d)(2) revised; (d)(3) 
added........................................ 67076 

674.17 (a)(2), (c), (d) and (e) re-
moved; (a)(3) redesignated as 
(a)(2); (a) introductory text, 
new (2) and (b) amended............. 67076 

674.19 (e)(4) revised ....................... 67076 
674.33 (b)(2) introductory text and 

(3) text revised .......................... 67076 
674.34 (e)(4) and (5) amended; 

(e)(10) revised ........................... 67076 
674.39 (a) introductory text and 

(2) amended; (a)(3) removed....... 67077 
674.42 (a)(11) and (b)(2)(x) added; 

(b)(3) removed; (b)(4) and (5) re-
designated as (b)(3) and (4); 
(b)(2)(i), (v) through (viiii), (ix) 
and new (4) amended; (a)(10), 
(b)(1), (2) introductory text, 
(iii) and new (3) revised.............. 67077 

674.43 (b)(2) introductory text 
amended................................... 67077 

674.45 (a)(1) amended..................... 67077 
674.46 (a)(1) introductory text and 

(i) amended............................... 67077 
674.47 (g)(1) removed; (g)(2), (i) 

and (ii) redesignated as (g) in-
troductory text, (1) and (2); new 
(g)(1) and (h) heading amended; 
(h)(1) revised; (h)(3) added ......... 67077 
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List of CFR Sections Affected 

34 CFR—Continued 67 FR 
Page 

Chapter VI—Continued 
674.50 (e)(2)(ii), (3) and (g)(2) 

amended; (e)(4) removed ........... 67077 
675.2 (b) amended .......................... 67078 
675.21 (b)(2)(i) revised.................... 67078 
682.200 (b)(2)(i) amended................ 67078 
682.204 (a)(8), (9), (d)(7) and (8) 

added; (l) amended .................... 67078 
682.209 (a)(3)(ii)(A), (B), (C) and 

(8)(iv) amended; (a)(3)(iii) 
added........................................ 67078 

682.210 (h)(2), (3)(iv), (4), (s)(6)(vii) 
and (ix) amended....................... 67078 

682.211 (b), (c), (e) and (f)(11) re-
vised; (f) introductory text and 
(2) amended; (h)(3) redesig-
nated as (h)(4); new (h)(3) 
added........................................ 67079 

682.401 (b)(4) amended ................... 67079 
682.402 (a)(2), (3) and (4) redesig-

nated as (a)(3), (4) and (5); new 
(a)(2) and (b)(6) added; new 
(a)(3) and (5)(iii) amended; 
(f)(4), (g)(1)(i), (h)(1)(i), (3)(iii) 
and (k)(2)(iii) revised ................ 67079 

682.405 (a)(1) and (b)(1) amended; 
(a)(4) removed........................... 67080 

682.414 (a)(5)(ii) revised ................. 67080 
682.603 (f)(1)(ii)(B) and (2)(i) 

amended................................... 67080 
682.604 (f)(1), (2) introductory 

text, (iii), (3), (g)(1), (2) and (3) 
revised; (f)(2)(iv) amended; 
(f)(2)(v) added ........................... 67080 

685.102 (b) amended ....................... 67081 
685.203 (a)(8), (9), (c)(2)(viii) and 

(ix) added; (h) amended ............. 67081 
685.211 (f) revised .......................... 67081 
685.212 (a)(3) added ........................ 67081 
685.220 (l)(3) revised ...................... 67082 
685.301 (a)(9)(i)(B)(2) and (ii)(A) 

amended................................... 67082 
685.304 (a)(1), (2), (3), (5), (b)(4) and 

(5) revised; (b)(1), (2) and (3) 
amended; (b)(6) redesignated as 
(b)(7); new (b)(6) added............... 67082 

690.61 (b) amended......................... 67083 
690.75 (a) revised ........................... 67083 
690.79 Revised ............................... 67083 
694.10 (e) revised ........................... 67083 

Chapter VII 
700 Removed................................. 78979 
701 Removed................................. 78979 
702 Removed................................. 78979 

2003 
34 CFR 68 FR 

Page 

Chapter VI 
668 Authority citation revised ......66615 

Actions on petitions.....................69312 
668.8 (i) reinstated; CFR correc-

tion .......................................... 19152 
668.82 (e)(1)(i)(B), (f)(1) and (2)(i) 

amended................................... 66615 
674 Waiver .................................... 25821 

Actions on petitions.....................69312 
674.5 (c)(3)(i)(D), (E), (ii)(C) and 

(D) amended; (c)(3)(i)(F) re-
moved; (c)(3)(ii)(E) added .......... 75428 

674.61 Heading revised................... 75428 
682 Waiver .................................... 25821 

Actions on petitions.....................69312 
682.102 (e)(1) amended ................... 75428 
682.201 (b)(1)(vi), (vii) and (2) re-

vised; (b)(1)(viii) removed; 
(b)(3) added ............................... 75428 

682.206 (e)(1) revised ...................... 75428 
682.207 (b)(1)(iv) and (2) added; 

(b)(1)(v)(B)(1) and (vi) amend-
ed; (b)(1)(vi) removed ................ 75428 

682.209 (a)(2)(v) amended; 
(a)(3)(ii)(B) revised ................... 75428 

682.210 (c)(5) amended ................... 75429 
682.211 (a)(4), (f)(4), and (7) 

through (10) amended; (f)(3) re-
vised......................................... 75429 

682.213 Amended ........................... 75429 
682.302 (b)(1) revised...................... 75429 
682.401 (b)(6)(i) and (e) introduc-

tory text amended .................... 75429 
682.402 (k)(5)(i) and (r)(1) amend-

ed ............................................. 75429 
682.405 (b)(3) revised...................... 75429 
682.410 (c)(1)(i)(B) amended ........... 75429 
682.415 (c)(2)(i), (4), (6)(i) and (d)(1) 

amended................................... 75429 
682.416 (d)(1)(ii)(B) amended.......... 66615 
682.505 Undesignated paragraphs 

after (b) and (e)(2)(ii) des-
ignated as (c) and (f) .................. 75429 

682.603 Introductory text amend-
ed ............................................. 75429 

682.604 (b)(2)(i) and (d)(4) intro-
ductory text revised; (g)(2)(iv) 
amended................................... 75429 

682.705 (a)(3) removed.................... 66615 
685 Waiver .................................... 25821 

Actions on petitions.....................69312 
685.102 (b)(2)(i)(A) amended........... 75429 
685.200 (a)(1)(iv)(C)(2) and (3) 

amended................................... 75430 
685.203 (b) amended ....................... 75430 
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34 CFR—Continued 68 FR 
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Chapter VI—Continued 
685.205 (b)(3) amended ................... 75430 
685.207 (f) revised .......................... 75430 
685.210 (b)(1) amended ................... 75430 
685.220 (b)(1), (d)(1)(ii)(F) and 

(h)(2) amended .......................... 75430 
685.301 (a)(4)(i) and (7) amend-

ed ............................................. 75430 
685.302 Removed ........................... 75430 
685.303 (b)(2)(i) amended................ 75430 

2004 
34 CFR 69 FR 

Page 

Title 34 Nomenclature change ......18803 

Chapter VI 
600.55 (a)(5)(i)(B) amended; au-

thority citation revised ............ 12275 
600.56 (a)(4)(i) removed; (a)(4)(ii) 

redesignated as (a)(4); new 
(a)(4) amended; authority cita-
tion revised .............................. 12275 

600.57 (a) amended......................... 12275 
649 Removed................................. 12275 
668.2 (b) amended .......................... 12275 
668.26 (b)(5), (e)(1) and (2) amend-

ed; (d)(2)(iii) revised; (d)(2)(iv) 
and (e)(3) removed; (d)(2)(v) re-
designated as (d)(2)(iv) .............. 12276 

668.40 Transferred from Subpart 
D to Subpart C .......................... 12276 

668.44 (a)(1) amended..................... 12276 
668.48 (d) amended......................... 12276 
668.52 Amended............................. 12276 
668.55 (d)(1) amended..................... 12276 
668.90 Heading amended................ 12276 
668.167 (d)(3)(ii) amended .............. 12276 
668.198 (b) introductory text, 

(c)(1) and (f)(1) amended ............ 12276 
674.2 (a) and (b) amended ............... 12276 
675.2 (a) and (b) amended ............... 12276 
676.2 (a) and (b) amended ............... 12276 
682.200 (a)(1) and (b) amended ........12276 
685.102 (a)(1) and (3) amended.........12276 
690.2 (a), (b) and (c) amended.......... 12276 
690.7 (b) amended .......................... 12277 
690.61 (a)(1) amended; (a)(1)(ii)(A) 

and (B) removed........................ 12277 
690.63 (g)(2) amended..................... 12277 
690.78 (c)(5) amended..................... 12277 
693 Removed................................. 12277 

2005 
34 CFR 70 FR 

Page 

Chapter VI 
606.20 (b) revised; (c)(1) amended; 

(c)(2)(i) removed; (c)(2)(ii) and 
(iii) redesignated as (c)(2)(i) 
and (ii)...................................... 13373 

606.21 Amended; introductory 
text revised .............................. 13373 

606.22 Amended; introductory 
text revised; (a)(1), (2) and (3) 
amended................................... 13373 

606.23 Amended; (a) introductory 
text and (b) introductory text 
revised ..................................... 13373 

607.20 (c) removed; (b)(1) and (2) 
redesignated as (c)(1) and (2); 
new (c)(2) amended; new (b) 
added; (d) revised ...................... 13373 

607.21 Amended; introductory 
text revised .............................. 13374 

607.22 Introductory text revised; 
(a)—(g), (a)(1), (2) and (3) 
amended................................... 13374 

607.23 Amended; (a) introductory 
text and (b) introductory text 
revised ..................................... 13375 

611.2 (a) amended .......................... 13374 
611.3 (a)(2) and (3) revised; (b) 

amended................................... 13374 
637.31 (b) revised; (c) removed; 

(d)(1), (2) and (3) redesignated 
as (c)(1), (2) and (3) ..................... 13374 

637.32 Introductory text and 
(f)(2)(iii) revised; amended; 
(a)(2)(v), (b)(2)(iv) and (d)(1) 
amended; authority citation 
before (f) removed..................... 13374 

648.30 (b) revised; (c) removed........13375 
648.31 Amended; introductory 

text revised .............................. 13375 
656.20 (b) revised ........................... 13375 
656.21 Amended; introductory 

text revised .............................. 13375 
656.22 Amended; introductory 

text revised .............................. 13375 
657.20 (a) amended; (b) revised .......13375 
657.21 Amended; introductory 

text added................................. 13375 
658.30 Revised ............................... 13375 
658.31 Amended; introductory 

text revised .............................. 13375 
658.32 Amended; introductory 

text revised .............................. 13375 
658.33 Introductory text revised; 

(a) amended .............................. 13375 
660.30 Revised ............................... 13375 
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Chapter VI—Continued 
660.31 Amended; introductory 

text revised .............................. 13376 
660.32 Amended; introductory 

text revised .............................. 13376 
660.33 Amended; introductory 

text revised .............................. 13376 
661.30 Revised ............................... 13376 
661.31 Amended; introductory 

text revised; (e) amended .......... 13376 
662.21 Amended; (a) revised; (c)(2) 

amended................................... 13376 
663.21 Amended; (a) revised ........... 13376 
664.30 (a) revised; (b) removed; (c) 

and (d) redesignated as (b) and 
(c)............................................. 13376 

664.31 Amended; introductory 
text revised .............................. 13376 

669.20 Revised ............................... 13377 
669.21 Amended; introductory 

text revised; (c) amended .......... 13377 

2006 
34 CFR 71 FR 

Page 

Chapter VI 
600.2 Amended; interim ................ 45692 
600.7 (b)(1) removed; (b)(2) and (3) 

redesignated as (b)(1) and (2); 
new (b)(1) and (2)(i) amended; 
interim..................................... 45692 

600.10 (c)(2) amended; interim .......45692 
600.21 (a)(4) amended; interim .......45692 
600.51 (d) added; interim................ 45692 
668 Technical correction............... 48799 
668.1 (c)(2) revised; (c)(9) and (10) 

amended; (c)(11) added; in-
terim........................................ 38002 

668.2 (b) amended; interim ...38002, 45692 
(b) amended ........................64397, 64418 

668.3 (a) revised; interim ............... 45693 
668.8 (h) introductory text, (2) and 

authority citation revised; in-
terim........................................ 38002 

(m) and (n) added; interim ............45693 
668.10 Added; interim.................... 45693 

(a)(3) introductory text revised 
................................................. 64397 

668.15 (d)(1)(i)(C) and (ii)(B) 
amended; interim ..................... 45694 

668.19 (a)(3) revised; interim..........38002 
668.21 Heading and (a)(1) revised; 

interim..................................... 38002 

34 CFR—Continued 71 FR 
Page 

Chapter VI—Continued 
668.22 (a)(2), (3) and (4) redesig-

nated as (a)(3), (4) and (5); (a)(1), 
new (5), (e)(2), (f)(1)(ii), 
(h)(3)(ii) and (i)(2) revised; new 
(a)(2) and (h)(5) added; (a)(4), 
(h)(3) introductory text and 
(j)(1) amended; interim ............. 45694 

(a)(5)(iii)(E), (h)(3)(ii)(B) and 
(5)(iii) amended.........................64397 

668.24 (e)(1) introductory text 
amended; authority citation 
revised; interim........................ 38002 

668.26 (d)(1) introductory text and 
(e)(1) amended; interim............. 38002 

668.32 (c)(1) and (k)(6) amended; 
(k)(7) redesignated as (k)(8); 
new (k)(7) added; interim ..........38002 

(k)(7) and (l) amended; (m) added; 
interim.....................................45696 

668.33 (a) introductory text 
amended; (c)(1) and (2) redesig-
nated as (d)(1) and (2); new (c) 
added; interim .......................... 38002 

668.35 (g)(2) redesignated as (g)(4); 
new (g)(2) and (3) added; in-
terim........................................ 38003 

(e) introductory text revised; 
(h)(2)(ii) amended; (i) added; in-
terim ........................................45696 

(e)(2) and (3) amended; (e)(4) 
added ........................................64397 

668.38 (b)(3) removed; (b)(1) and (2) 
revised; interim........................ 45696 

668.40 (a)(1) revised; interim..........45696 
668.51 (a) amended......................... 64418 
668.52 Amended............................. 64418 
668.54 (a)(2)(i) amended ................. 64418 
668.55 (c) introductory text, (1) 

and (2) amended ........................ 64418 
668.58 (a)(1)(i), (2)(i) and (ii)(A) 

amended................................... 64418 
668.59 (a) introductory text, (1)(i), 

(2) introductory text, (b) intro-
ductory text, (1), (2)(i)(B) and 
(ii)(A) amended......................... 64418 

668.60 (c) introductory text, (1), 
(2)(i), (ii) and (d) amended.......... 64419 

668.61 (a)(2)(ii)(B) amended ........... 64419 
668.138 (a) amended; interim .........38003 
668.139 (c) amended; interim..........38003 
668.161 (a)(3)(i) amended; in-

terim........................................ 38003 
668.162 (d)(1) amended; interim......38003 
668.163 (c)(2), (3) introductory 

text and (4) amended; in-
terim........................................ 38003 
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34 CFR—Continued 71 FR 
Page 

Chapter VI—Continued 
668.164 (g)(1)(ii) and (4)(iv) amend-

ed; interim................................ 38003 
(g)(3)(i) amended; interim ............45696 
(g)(2)(i) amended ..........................64397 

668.165 (a)(2) introductory text re-
vised......................................... 64397 

668.173 (b) revised; interim ............ 45696 
673.5 (a) through (d) revised; in-

terim........................................ 45696 
(c)(1)(ix) amended ........................64397 

673.6 (a) revised; interim ............... 45697 
674 Technical correction............... 48799 
674.2 (a) amended; interim ............ 38003 
674.9 (a) amended; interim ............ 45697 
674.16 (c) revised; interim.............. 45697 
674.34 (a) amended; (h) and (i) re-

designated as (i) and (j); new (h) 
added; new (i) and (j) amended; 
interim..................................... 45697 

674.39 (a) amended; interim........... 45698 
674.64 Added; interim.................... 78078 
675 Technical correction............... 48799 
675.2 (a) amended; interim ............ 38003 
675.26 (a)(4) revised; interim..........45698 
676 Technical correction............... 48799 
676.2 (a) amended; interim ............ 38003 
676.16 (b) revised; interim.............. 45698 
682 Technical correction............... 48799 
682.100 (a)(3) amended; interim......45698 
682.101 (c) amended; interim..........45698 

(c) amended..................................64397 
682.102 (a) and (e)(1) amended; (c) 

and (d) revised; interim............. 45698 
682.200 (a)(1) amended; interim......38003 

(b) amended; interim....................45699 
682.201 (e) removed; (b), (c) and (d) 

redesignated as (c), (d) and (e); 
new (b), (c)(1)(viii), (d)(1)(i)(D) 
and (e)(4) added; (d)(1)(iv)(A) 
and (b) removed; (d)(2) revised; 
(a), new (c), (d)(1)(i)(B), (ii), 
(iii), (e)(2) and (3) amended; in-
terim........................................ 45699 

(b)(3), (c)(1)(vii), (3), 
(d)(1)(i)(A)(3) and (2) amended 
................................................. 64397 

682.202 (a)(1)(viii) and (2)(vi)(A) 
amended; (a)(1)(ix) and 
(a)(2)(vii) added; (c)(1) and (d) 
revised; interim........................ 45700 

682.204 (a)(1)(i), (ii), (iii). (2)(i), 
(ii), (d)(5), (6)(ii), (iii) and (h) 
amended; interim ..................... 45700 

(a)(1)(i), (ii), (iii), (2)(i), (ii), 
(d)(5), (6)(ii) and (iii) amended 
................................................. 64397 

34 CFR—Continued 71 FR 
Page 

Chapter VI—Continued 
682.205 (a)(2)(xix) revised; in-

terim........................................ 45700 
682.206 (e)(3) amended ................... 64398 
682.207 (b)(1)(iv) amended; 

(b)(1)(v)(B), (C) and (D) revised; 
(b)(1)(v)(E) removed; (b)(2) re-
designated as (b)(3); new (b)(2) 
added; interim .......................... 45700 

(b)(1)(v)(C)(1), (2)(i)(B) and (iv) 
introductory text amended; 
(b)(2)(i)(A)(2) and (3) revised ......64398 

682.208 (c)(2), (d)(2) and (f)(1) in-
troductory text amended; in-
terim........................................ 45701 

682.209 (a)(5) removed; (a)(6) 
through (9) redesignated as 
(a)(5) through (8); (a)(3)(i) in-
troductory text, new (6)(v), 
(vii)(A)(2), (viii)(A)(2), (E), 
(7)(i), (e)(2)(ii), (3) and (f)(2)(ii) 
amended; interim ..................... 45701 

(a)(6)(v)(B) and (7)(iv) amended 
................................................. 64398 

682.210 (t) added; interim............... 45701 
682.211 (b)(1) revised; (f)(6) amend-

ed; interim................................ 45702 
(f)(6) amended; (h)(3) revised.........64398 

682.215 (a), (c)(1)(iii), (3), (4), (d)(1) 
and (2) revised; (c)(5) through 
(9) redesignated as (c)(7) 
through (11); new (c)(5) and (6) 
added; (b), new (c)(8), (f)(3)(ii) 
and (g) amended; interim ..........45702 

(c)(3)(ii)(B) and (4)(ii)(B) amend-
ed..............................................64398 

682.300 (c)(3)(i) and (ii) amended;; 
(c)(3)(iii) added; interim............ 45703 

682.302 (b)(1), (c) and (e) revised; 
(b)(2) amended; (f) added; in-
terim........................................ 45703 

(c)(1)(iii)(B)(4), (f) introductory 
text and (2) revised; 
(c)(1)(iii)(B)(5) amended; (c)(5) 
removed....................................64398 

682.305 (a)(3)(i)(A)(2) amended; 
(a)(3)(i)(A)(3) and (d) added; 
(c)(1) revised; interim ............... 45705 

(c)(2)(v) and (d)(1) amended; 
(c)(2)(vi) revised ........................64398 

682.401 (b)(3)(i), (4), (iv), (5)(ii) in-
troductory text, (14)(i), (ii) and 
(b)(19)(i)(F) amended; (b)(10)(i) 
through (v), (vi) introductory 
text, (A), (B) introductory text 
and (27) revised; (b)(14)(iii), (29) 
and (f) added; interim................ 45705 
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34 CFR—Continued 71 FR 
Page 

Chapter VI—Continued 
(b)(27)(iv) amended.......................64398 

682.402 (e)(1)(i) introductory text 
revised; (e)(3)(v), (vi) and (14) 
redesignated as (e)(3)(vi), (vii) 
and (15); (e)(1)(i)(C), (iii), new 
(3)(v), (7)(ii)(D), (9)(ii)(D) and 
(14) added; (a)(4), (e)(7) heading, 
(ii)(C)(2), (9) heading, (ii)(B) 
and (C) amended; interim..........45706 

(e) and (1)(iii)(A) amended ............64398 
682.404 (a)(1)(iii)(D) redesignated 

as (a)(1)(iii)(E); new 
(a)(1)(iii)(D) and (2)(iii) added; 
interim..................................... 45707 

682.405 (a)(1), (2) and (b)(1) revised; 
(b)(2) and (3) redesignated as 
(b)(3) and (4); new (b)(2) added; 
new (b)(4) amended; interim......45707 

(b)(1)(iii) through (vii) added ........64398 
682.406 (a)(9) amended; interim......45708 
682.407 Added; interim .................. 78080 
682.408 (c) revised; interim ............ 45708 

(c) amended..................................64399 
682.410 (a)(1)(i), (2)(vi) and 

(b)(9)(i)(A) amended; in-
terim........................................ 45708 

682.415 (a)(1) revised; interim ........45708 
682.419 (b)(2) and (c)(7) amended; 

interim..................................... 45708 
682.601 Revised; interim................ 45708 

(a)(7) and (8) revised; (a)(9) 
amended ...................................64399 

682.603 (h) amended; interim .........45709 
682.604 (b)(1) revised; (c)(2)(i), (3) 

introductory text, (5)(i), (ii), 
(10)(i)(B), (ii) and (h) introduc-
tory text amended; (c)(5)(iii) 
and (10)(iii) removed; in-
terim........................................ 45709 

(h) introductory text amended 
................................................. 64399 

685 Technical correction............... 48799 
685.100 (a)(3) amended; (c)(2) re-

vised; interim ........................... 45709 
685.101 (b) revised; interim ............ 45709 
685.102 (a)(1) amended; interim......38003 

(b) amended; interim....................45709 
(b)(1)(ix) amended ........................64399 

685.200 (b), (c) and (d) redesig-
nated as (c), (d) and (e); (a), new 
(c), (1)(vii)(B) introductory 
text, (C), (2) and (d) amended; 
new (b) and (c)(3) added; new (e) 
revised; interim........................ 45710 

34 CFR—Continued 71 FR 
Page 

Chapter VI—Continued 
(b)(1) designation removed; 

(b)(1)(i) through (v) redesig-
nated as (b)(1) through (5); new 
(b)(4) and (5) amended ................64399 

685.201 (b) revised; interim ............ 45711 
685.202 (a)(1)(iii), (2)(ii), (b)(2), (3) 

and (4) amended; (a)(1)(iv) and 
(2)(iii) added; (c)(1) revised; in-
terim........................................ 45711 

685.203 (a)(1)(i), (ii), (iii), (2)(i), 
(ii), (c)(2)(v), (vi)(B), (vii), (f) 
and (g) amended; interim ..........45711 

(a)(1)(i), (ii), (iii), (2)(i), (ii), 
(c)(2)(v), (vi)(B) and (vii) 
amended ...................................64399 

685.204 (a)(1), (2), (b) and (d)(1) 
amended; (e) redesignated as 
(f); new (e) added; interim..........45711 

685.205 (b)(5) amended; interim......45712 
685.207 (e)(2) and (3) revised; in-

terim........................................ 45712 
685.208 Revised; interim................ 45712 

(a)(2)(iv) added; (g)(3) and (h)(2) 
revised......................................64400 

685.209 (c)(4)(ii) revised; in-
terim........................................ 45714 

685.211 (d)(3)(ii) revised; (e)(1) in-
troductory text and (f)(1) 
amended; (f)(3) added; in-
terim........................................ 45714 

685.212 (a)(1) and (h) amended; in-
terim........................................ 45714 

(i) added; interim .........................78083 
685.215 (c) introductory text 

amended; (c)(4), (5) and (6) re-
designated as (c)(5), (6) and (7); 
(a)(1)(iv) and new (c)(4) added; 
interim..................................... 45714 

685.217 (a), (c)(1)(iii), (3), (4), (d)(1) 
and (2) revised; (c)(5) through 
(9) redesignated as (c)(7) 
through (11); new (c)(5) and (6) 
added; (b) and new (c)(8) 
amended; interim ..................... 45715 

(c)(3)(ii)(B) and (4)(ii)(B) amend-
ed..............................................64400 

685.218 Added; interim .................. 78083 
685.220 (a), (e), (f)(1)(iii) and (l) in-

troductory text amended; (c), 
(d), (h) and (i) revised; in-
terim........................................ 45716 
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34 CFR—Continued 71 FR 
Page 

Chapter VI—Continued 
(c)(1), (d)(1) introductory text, (i) 

introductory text, (ii) intro-
ductory text, (A) and (D) 
amended; (d)(1)(iii), (iv), (h)(1), 
(2) and (3) redesignated as 
(d)(1)(iv), (v), (h)(1)(i), (ii) and 
(2); new (d)(1)(iii) added; (d)(4) 
removed....................................64400 

685.300 (b)(8) revised...................... 64400 
685.301 (b)(8)(ii) revised; in-

terim........................................ 45717 
685.303 (b)(2)(i) amended; (b)(4)(ii) 

revised; interim........................ 45717 
(e) introductory text amended......64400 

690 Technical correction............... 48799 
690.2 (a), (b) and (c) amended; in-

terim........................................ 38004 
690.7 (a) through (d) redesignated 

as (b) through (e); new (a) 
added; interim .......................... 38004 

690.8 (b)(3) amended; interim.........38004 
690.63 (c)(3), (d)(2), (3) and (e)(2) 

amended; (d)(4) removed; in-
terim........................................ 38004 

34 CFR—Continued 71 FR 
Page 

Chapter VI—Continued 
690.78 (b) removed; (c) redesig-

nated as new (b)......................... 64419 
690.83 (a)(2) and (c) amended; 

(b)(1) and (2) revised; in-
terim........................................ 38004 

691 Added; interim........................ 38004 
Technical correction ...................48799 

691.6 (a) and (b) revised.................. 64419 
691.15 (a)(2), (b)(1)(iii)(C) and 

(c)(3) amended; (b)(1)(ii)(B) re-
vised......................................... 64419 

691.16 (d)(4) amended..................... 64419 
691.62 (c) amended......................... 64419 
691.65 (a)(2) amended..................... 64419 
691.75 (b)(3) and (c) amended.......... 64419 
691.78 (b) removed; (c) redesig-

nated as new (b)......................... 64419 
691.80 (a) revised ........................... 64419 

2007 
(No regulations published from 

January 1, 2007, through July 1, 2007) 

Æ 
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