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§956.27

the close of business on the next busi-
ness day.

§956.27 Official record.

The transcript of testimony together
with all pleadings, orders, exhibits,
briefs, and other documents filed in the
proceeding shall constitute the official
record of the proceeding.

§956.28 Ex parte communications.

The provisions of 5 U.S.C. 551(14),
556(d) and 557(d) prohibiting ex parte
communications are made applicable
to proceedings under these rules of
practice.
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AUTHORITY: 39 U.S.C. 204, 401.

SOURCE: 36 FR 11574, June 16, 1971, unless
otherwise noted.
§957.1 Authority for rules.

The rules in this part are issued by
the Judicial Officer of the Postal Serv-

39 CFR Ch. | (7-1-07 Edition)

ice pursuant to authority delegated by
the Postmaster General (39 U.S.C. secs.
204, 401; chapter 3, section 7 of the Post-
al Service Purchasing Manual).

[36 FR 11574, June 16, 1971, as amended at 41
FR 19309, May 12, 1976; 63 FR 66051, Dec. 1,
1998]

§957.2 Scope of rules.

The rules in this part shall be appli-
cable in all formal proceedings before
the Postal Service pertaining to hear-
ings initiated under chapter 3, section 7
of the Postal Service Purchasing Man-
ual.

[36 FR 11574, June 16, 1971, as amended at 41
FR 19309, May 12, 1976; 63 FR 66051, Dec. 1,
1998; 67 FR 62179, Oct. 4, 2002]

§957.3 Definitions.

(a) the term Vice President means a
Vice President with purchasing author-
ity in the Postal Service or the Vice
President’s representative for the pur-
pose of carrying out the provisions of
chapter 3, section 7 of the Postal Serv-
ice Purchasing Manual.

(b) The term General Counsel includes
the General Counsel’s authorized rep-
resentative.

(c) The term Judicial Officer includes
the Acting Judicial Officer.

(d) Debarment means, in general, an
exclusion from Government con-
tracting and subcontracting for a rea-
sonable, specified period of time com-
mensurate with the seriousness of the
offense or failure, or the inadequacy of
performance.

(e) Suspension means a disqualifica-
tion from Government contracting and
subcontracting for a temporary period
of time because a concern or individual
is suspected upon adequate evidence of
engaging in criminal, fraudulent, or se-
riously improper conduct.

(f) Respondent means any individual,
firm or other entity which has been
served a written notice of proposed de-
barment pursuant to chapter 3, section
7 of the Postal Service Purchasing
Manual.

(9) The Recorder means the Recorder
of the United States Postal Service,
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2101 Wilson Boulevard, Suite 600, Ar-
lington, VA 22201-3078.

[36 FR 11574, June 16, 1971, as amended at 38
FR 17217, June 29, 1973; 41 FR 19309, May 12,
1976; 63 FR 66051, Dec. 1, 1998]

§957.4 Initiation of debarment pro-
ceedings.

(a) A Vice President shall initiate a
debarment proceeding by serving upon
the proposed Respondent a written no-
tice of proposed debarment in the man-
ner hereinafter (§957.8(d)) provided for
the service of all other papers.

(b) The notice shall state:

(1) That debarment is being consid-
ered;

(2) The reasons for the proposed de-
barment;

(3) The period of debarment and the
proposed effective date thereof;

(4) That the debarment will not be-
come effective until after a hearing if
such hearing is requested within 20
days following the receipt of the no-
tice; and

(5) That the request for a hearing is
to be submitted in the manner pre-
scribed by the rules in this part, a copy
of which shall be enclosed with the no-
tice.

(c) If no hearing is requested within
20 days following the receipt of the no-
tice, the action of the Vice President
set forth in the notice shall become the
final agency determination without
further notice to the Respondent.

(d) The party against which a final
agency determination has been entered
pursuant to paragraph (c) of this sec-
tion shall, however, at any time have
the privilege of reopening a case for
the limited purpose of contesting the
issue of service. Such party’s conten-
tions on that issue shall be addressed
to the Judicial Officer in the same
manner as a request for a hearing (see
§957.5). The Judicial Officer may re-
quire such additional showings or proof
as the Judicial Officer may deem nec-
essary on the issue of service and shall
reopen any debarment proceeding pre-
viously closed pursuant to paragraph
(c) of this section if the Judicial Officer
shall find that service was incomplete
or otherwise failed to adequately ad-

§957.8

vise of the pendency of the proposed de-
barment.

[36 FR 11574, June 16, 1971, as amended at 63
FR 66051, Dec. 1, 1998]

§957.5 The request for a hearing.

A respondent may, within 20 days fol-
lowing the receipt of a written notice
of proposed debarment, file a request
for a hearing before the Judicial Offi-
cer. The request shall be addressed to
the presiding officer through the Vice
President who initiated the debarment
proceeding and shall be accompanied
by a concise statement admitting, de-
nying or explaining each of the allega-
tions set forth in the notice of proposed
debarment and stating the relief de-
sired.

[36 FR 11574, June 16, 1971, as amended at 63
FR 66051, Dec. 1, 1998]

§957.6 Order relative to hearing.

(a) The Judicial Officer shall issue an
order granting the Respondent’s re-
quest for a hearing, establishing the
time and place thereof and advising the
Respondent of the consequences of a
failure to appear at the hearing (see
§957.9). Whenever practicable, the hear-
ing date shall be within 30 days of the
date of the Judicial Officer’s order rel-
ative to hearing.

(b) The notice of proposed debarment
and the request for a hearing together
with the reply, if any, shall become the
pleadings in any proceeding in which
the Judicial Officer orders a hearing to
be held.

§957.7 Reply.

Not more than 15 days from the serv-
ice of the request for a hearing, the
General Counsel may submit a reply on
behalf of the Vice President who initi-
ated the debarment proceeding.

[36 FR 11574, June 16, 1971, as amended at 63
FR 66051, Dec. 1, 1998]

§957.8 Service and filing documents
for the record.

(a) Each party shall file with the Re-
corder pleadings, motions, orders and
other documents for the record. The
Recorder shall cause copies to be
served promptly on other parties to the
proceeding and on the Judicial Officer.
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(b) The parties shall submit four cop-
ies of all documents unless otherwise
ordered by the Judicial Officer. One
copy shall be signed as the original.

(c) Documents shall be dated and
shall state the docket number and title
of the proceeding. Any pleading or
other document required by order of
the Judicial Officer to be filed by a
specified date shall be served upon the
Recorder on or before such date. The
date of such service shall be the filing
date and shall be entered thereon by
the Recorder.

(d) Service of all papers shall be ef-
fected by mailing the same, postage
prepaid registered, or certified mail,
return receipt requested, or by causing
said notice to be personally served on
the proposed Respondent by an author-
ized representative of the Vice Presi-
dent. In the case of personal service the
person making service shall secure
from the proposed Respondent or his or
her agent, a written acknowledgment
of receipt of said notice, showing the
date and time of such receipt. Said ac-
knowledgment (or the return receipt
where service is effectuated by mail)
shall be made a part of the record by
the Vice President initiating the debar-
ment proceeding. The date of delivery,
as shown by the acknowledgment of
personal service or the return receipt,
shall be the date of service.

[36 FR 11574, June 16, 1971, as amended at 63
FR 66051, Dec. 1, 1998]

§957.9 Respondent’s failure to appear
at the hearing.

If the Respondent shall fail to appear
at the hearing, the Judicial Officer
shall receive the Vice President’s evi-
dence and render a Postal Service Deci-
sion without requirement of further
notice to the Respondent.

[36 FR 11574, June 16, 1971, as amended at 37
FR 23422, Nov. 3, 1972; 63 FR 66051, Dec. 1,
1998]

§957.10 Respondent already debarred
by another Government agency.

(a) When a Vice President proposes to
debar a firm or individual already
debarred by another Government agen-
cy for a term concurrent with such de-
barment, the debarment proceedings
before the Postal Service may be based
entirely upon the record of facts ob-

39 CFR Ch. | (7-1-07 Edition)

tained from such other agency or upon
such facts and additional other facts.
In such cases the facts obtained from
the other agency shall be considered as
established, but the party to be
debarred shall have opportunity to
present information to the Judicial Of-
ficer and to explain why the debarment
by the Postal Service should not be im-
posed.

(b) Where the Vice President initi-
ating the debarment proceeding relies:

(1) Upon the provisions of paragraph
(a) of this section, or

(2) Upon all or part of the record of
the proposed Respondent’s previous de-
barment by another Government agen-
cy, in initiating such proceeding, the
notice of proposed debarment shall
contain a statement so stating in suffi-
cient detail to apprise the Respondent
of the extent of such reliance.

(c) The Vice President’s reliance
upon provisions of paragraph (a) of this
section, stated in conformity with the
directions set forth in paragraph (b) of
this section does not deprive the Re-
spondent of the right to request the Ju-
dicial Officer to grant a hearing pursu-
ant to these rules, nor the Judicial Of-
ficer the full discretion to grant or
deny such request.

[36 FR 11574, June 16, 1971, as amended at 63
FR 66051, Dec. 1, 1998]

§957.11 Amendment of pleadings.

(a) By consent of the parties a plead-
ing may be amended at any time. Also,
a party may move to amend a pleading
at any time prior to the close of the
hearing: Provided, That the proposed
amendment is reasonably within the
scope of the proceeding.

(b) When issues not raised by the
pleadings but reasonably within the
scope of the proceedings initiated by
the notice of proposed debarment are
tried by express or implied consent of
the parties, they shall be treated in all
respects as if they had been raised in
the pleadings. Such amendments as
may be necessary to make the plead-
ings conform to the evidence and to
raise such issues shall be allowed at
any time upon the motion of any
party.

(c) If a party objects to the introduc-
tion of evidence at the hearing on the
ground that it is not within the issues
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framed by the pleadings, but fails to
satisfy the Judicial Officer that an
amendment of the pleadings would
prejudice him on the merits, the Judi-
cial Officer may allow the pleadings to
be amended and may grant a continu-
ance to enable the objecting party to
rebut the evidence presented.

(d) The Jdudicial Officer may, upon
reasonable notice and upon such terms
as are just, permit service of a supple-
mental pleading setting forth trans-
actions, occurrences, or events which
have transpired since the date of the
pleading sought to be supplemented
and which are relevant to any of the
issues involved.

§957.12 Continuances and extensions.

Continuances and extensions will not
be granted by the Judicial Officer ex-
cept for good cause shown.

§957.13 Hearings.

(a) Hearings are held at 2101 Wilson
Boulevard, Suite 600, Arlington, VA
22201-3078, or other locations des-
ignated by the Judicial Officer.

(b) A party may, not later than 7
days prior to the scheduled date of a
hearing, file a request that such hear-
ing be held at a place other than that
designated in the Judicial Officer’s
order relative to hearing. The party
shall support his or her request with a
statement outlining:

(1) The evidence to be offered in such
place;

(2) The names and addresses of the
witnesses who will testify;

(3) The reasons why such evidence
cannot be produced at Arlington, VA.
The Judicial Officer shall give consid-
eration to the convenience and neces-
sity of the parties and the relevancy of
the evidence to be offered.

[36 FR 11574, June 16, 1971, as amended at 63
FR 66051, Dec. 1, 1998]

§957.14 Appearances.

(a) A Respondent may appear and be
heard in person or by attorney.

(b) An attorney may practice before
the Postal Service in accordance with
applicable rules issued by the Judicial
Officer (see part 951 of this chapter).

(c) When a Respondent is represented
by an attorney, all pleadings and other
papers subsequent to the notice of pro-

§957.16

posed debarment shall be mailed to the
attorney.

(d) All counsel shall promptly file no-
tices of appearance. Changes of Re-
spondent’s counsel shall be recorded by
notices from retiring and succeeding
counsel and from the Respondent.

(e) After a request for a hearing has
been filed pursuant to the rules in this
part, the Law Department shall rep-
resent the Vice President in further
proceedings relative to the hearing and
shall in its notice of appearance iden-
tify the individual member of such of-
fice who has been assigned to handle
the case on its behalf.

[36 FR 11574, June 16, 1971, as amended at 63
FR 66051, Dec. 1, 1998]

§957.15 Conduct of the hearing.
The Judicial Officer shall have au-
thority to:

(a) Administer oaths and affirma-
tions;

(b) Examine witnesses;

(c) Rule upon offers of proof, admissi-
bility of evidence, and matters of pro-
cedure;

(d) Order any pleading amended upon
motion of a party at any time prior to
the close of the hearing;

(e) Maintain discipline and decorum
and exclude from the hearing any per-
son acting in an indecorous manner;

(f) Require the filing of briefs or
memoranda of law on any matter upon
which the Judicial Officer is required
to rule;

(g) Order prehearing conferences for
the purpose of the settlement or sim-
plification of issues by the parties;

(h) Order the proceeding reopened at
any time prior to his or her decision
for the receipt of additional evidence;

(i) Render a final agency decision;

(J) Take such other further action as
may be necessary to properly preside
over the debarment proceeding and
render decision therein.

[36 FR 11574, June 16, 1971, as amended at 63
FR 66051, Dec. 1, 1998]

§957.16 Evidence.

(a) Except as otherwise provided in
the rules in this part, the rules of evi-
dence governing civil proceedings in
matters not involving trial by jury in
the courts of the United States shall
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§957.17

govern. However, such rules may be re-
laxed to the extent that the Judicial
Officer deems proper to insure a fair
hearing.

(b) Testimony shall be under oath or
affirmation and witnesses shall be sub-
ject to cross-examination.

(c) Agreed statements of fact may be
received in evidence.

(d) Official notice or knowledge may
be taken of the types of matters of
which judicial notice or knowledge
may be taken.

(e) The written statement of a com-
petent witness may be received in evi-
dence: Provided, That such statement is
relevant to the issues, that the witness
shall testify under oath at the hearing
that the statement is in all respects
true, and, in the case of expert wit-
nesses, that the statement correctly
states his or her opinion or knowledge
concerning the matters in question.

[36 FR 11574, June 16, 1971, as amended at 63
FR 66051, Dec. 1, 1998]

§957.17 Witness fees.

The Postal Service does not pay fees
and expenses for Respondent’s wit-
nesses or for depositions requested by
Respondent.

§957.18

(a) Not later than 7 days prior to the
scheduled date of the hearing any
party may file application with the Re-
corder for the taking of testimony by
deposition. In support of such applica-
tion the applicant shall submit under
oath or affirmation a statement set-
ting out the reasons why such testi-
mony should be taken by deposition,
the time and the place, and the name
and address of the witness whose depo-
sition is desired, the subject matter of
the testimony of each witness, its rel-
evancy, and the name and address of
the person before whom the deposition
is to be taken.

(b) If the application be granted, the
order for the taking of the deposition
will specify the time and place thereof,
the name of the witness, the person be-
fore whom the deposition is to be taken
and any other necessary information.

(c) Each witness testifying upon dep-
osition shall be duly sworn, and the ad-
verse party shall have the right to
cross-examine. The questions and an-

Depositions.

39 CFR Ch. | (7-1-07 Edition)

swers together with all objections,
shall be reduced to writing and, unless
waived by stipulation of the parties,
shall be read to and subscribed by the
witness in the presence of the deposi-
tion officer who shall certify it in the
usual form. The deposition officer shall
file the testimony taken by deposition
as directed in the order. The deposition
officer shall put the witness on oath.
All objections made at the time of ex-
amination shall be noted by the deposi-
tion officer and the evidence objected
to shall be taken subject to the objec-
tions. In lieu of participating in the
oral examination, a party may trans-
mit written interrogatories to the offi-
cer, who shall propound them to the
witness and record the answers ver-
batim. Objections to relevancy or ma-
teriality of testimony, or to errors and
irregularities occurring at the oral ex-
amination in the manner of taking the
deposition, in the form of the questions
or answers, in the oath or affirmation,
or in the conduct of the parties and er-
rors of any kind which might be obvi-
ated, cured or removed if promptly pre-
sented, are waived unless timely objec-
tion is made at the taking of the depo-
sition.

(d) At the hearing any part or all of
the deposition may be offered in evi-
dence by any party who was present or
represented at the taking of the deposi-
tion or who had notice thereof. If the
deposition is not offered and received
in evidence, it shall not be considered
as a part of the record in the pro-
ceeding. The admissibility of deposi-
tions or parts thereof shall be governed
by the rules of evidence.

(e) The party requesting the deposi-
tion shall pay all fees required to be
paid to witnesses and the deposition of-
ficer, and shall provide an original and
one copy of the deposition for the offi-
cial record, and shall serve one copy
upon the opposing party.

(f) Within the United States or with-
in a territory or insular possession,
subject to the dominion of the United
States, depositions may be taken be-
fore an officer authorized to administer
oaths by the laws of the United States
or of the place where the examination
is held; within a foreign country, depo-
sitions may be taken before a secretary
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of an embassy or legation, consul gen-
eral, vice consul or consular agent of
the United States, or any other person
designated in the order for the taking
of a deposition.

(g) Depositions may also be taken
and submitted on written interrog-
atories in substantially the same man-
ner as depositions taken by oral exam-
ination. When a deposition is taken
upon written interrogatories and cross-
interrogatories, none of the parties
shall be present or represented, and no
person, other than the witness, a steno-
graphic reporter, and the officer shall
be present at the examination of the
witness, which fact shall be certified by
the officer, who shall propound the in-
terrogatories and cross-interrogatories
to the witness in their order and reduce
the testimony to writing in the wit-
ness’ own words.

[36 FR 11574, June 16, 1971, as amended at 63
FR 66051, Dec. 1, 1998]

§957.19 Transcript.

(a) Hearings shall be stenographi-
cally reported by a contract reporter of
the Postal Service under the super-
vision of the Judicial Officer. Argu-
ment upon any matter may be excluded
from the transcript by order of the Ju-
dicial Officer. A copy of the transcript
shall be a part of the record and the
sole official transcript of the pro-
ceeding. Copies of the transcript may
be obtained by the Respondent from
the reporter upon the payment of a
reasonable price therefor. Copies of
parts of the official record other than
the transcript may be obtained from
the librarian of the Postal Service or
the Recorder.

(b) Changes in the official transcript
may be made only when they involve
errors affecting substance and then
only in the manner herein provided. No
physical changes shall be made in or
upon the official transcript, or copies
thereof, which have been filed with the
record. Within 10 days after the receipt
by any party of a copy of the official
transcript, or any part thereof, the
party may file a motion requesting cor-
rection of the transcript. Opposing
counsel shall, within such time as may
be specified by the Judicial Officer, no-
tify the Judicial Officer in writing of
his or her concurrence or disagreement

§957.20

with the requested corrections. Failure
to interpose timely objection to a pro-
posed correction shall be considered to
be concurrence. Thereafter, the Judi-
cial Officer shall by order specify the
corrections to be made in the tran-
script. The Judicial Officer on his or
her own initiative may order correc-
tions to be made in the transcript with
prompt notice to the parties of the pro-
ceeding. Any changes ordered by the
Judicial Officer other than the agree-
ment of the parties shall be subject to
objection and exception.

[36 FR 11574, June 16, 1971, as amended at 63
FR 66051, Dec. 1, 1998]

§957.20 Proposed findings and conclu-
sions.

(a) Each party to a proceeding, ex-
cept one who fails to appear at the
hearing may, unless at the discretion
of the Judicial Officer such is not ap-
propriate, submit proposed findings of
fact, conclusions of law and supporting
reasons either in oral or written form
in the discretion of the Judicial Offi-
cer. The Judicial Officer may also re-
quire parties to any proceeding to sub-
mit proposed findings of fact and con-
clusions of law with supporting rea-
sons. Unless given orally the date set
for filing of proposed findings of fact
and conclusions of law shall be within
15 days after the delivery of the official
transcript to the Recorder who shall
notify both parties of the date of its re-
ceipt. The filing date for proposed find-
ings shall be the same for both parties.
If not submitted by such date, or un-
less extension of time for the filing
thereof is granted, they will not be in-
cluded in the record or given consider-
ation.

(b) Except when presented orally be-
fore the close of the hearing, proposed
findings of fact shall be set forth in se-
rially numbered paragraphs and shall
state with particularity all evidentiary
facts in the record with appropriate ci-
tations to the transcript or exhibits
supporting the proposed findings. Each
proposed conclusion shall be separately
stated.

[36 FR 11574, June 16, 1971, as amended at 63
FR 66051, Dec. 1, 1998]
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§957.21

§957.21 Decision.

The Judicial Officer shall issue a
final agency decision. Such decision
shall include findings and conclusions,
with the reasons therefor, upon all the
material issues of fact or law presented
on the record, and the appropriate
order.

§957.22 Motion for reconsideration.

Within 10 days from the date thereof,
or such longer period as may be fixed
by the Judicial Officer, either party
may file a motion for reconsideration
of the final agency decision. Each mo-
tion for reconsideration shall be ac-
companied by a brief clearly setting
forth the points of fact and of law re-
lied upon in support of said motion.

§957.23 Modification or revocation of
orders.

A party against whom an order of de-
barment has been issued may file an
application for modification or revoca-
tion thereof. The Recorder shall trans-
mit a copy of the application to the
General Counsel, who shall file a writ-
ten reply. A copy of the reply shall be
sent to the applicant by the Recorder.
Thereafter an order granting or deny-
ing such application will be issued by
the Judicial Officer.

[36 FR 11574, June 16, 1971, as amended at 63
FR 66051, Dec. 1, 1998]

§957.24 Computation of time.

A designated period of time under the
rules in this part excludes the day the
period begins, and includes the last day
of the period unless the last day is a
Saturday, Sunday, or legal holiday, in
which event the period runs until the
close of business on the next business
day.

§957.25 Official record.

The transcript of testimony together
with all pleadings, orders, exhibits,
briefs, and other documents filed in the
proceeding shall constitute the official
record of the proceeding.

§957.26 Public information.

The Librarian of the Postal Service
shall maintain for public inspection in
the Library copies of all final deci-
sions. The Recorder maintains the

39 CFR Ch. | (7-1-07 Edition)

complete official record of every pro-
ceeding.

[36 FR 11574, June 16, 1971, as amended at 63
FR 66051, Dec. 1, 1998]

§957.27 Suspension.

(a) Any firm or individual suspended
under chapter 3, section 7 of the Postal
Service Purchasing Manual who be-
lieves that the suspension has not been
in accordance with the provisions
thereof, or with applicable laws or reg-
ulations, may appeal to the Judicial
Officer for a review of the suspension.

(b) Any such appeal shall be ad-
dressed to the Judicial Officer through
the Vice President who ordered the
suspension within 20 days of the date
upon which the respondent has been
notified of the suspension. Such appeal
shall concisely and in the manner of a
pleading set forth the grounds upon
which the suspension is contested and
may be supported by a brief and such
evidence as the respondent may desire
to submit.

(c) Should the respondent desire oral
argument or a hearing before the Judi-
cial Officer in connection with the ap-
peal, application therefor shall be in-
cluded in the appeal. In the event that
the Judicial Officer grants the respond-
ent’s application for a hearing the no-
tice of suspension and the appeal shall
constitute the pleadings defining the
issues therein and the hearing shall be
regulated in accordance with the rules
in this part concerning debarment pro-
ceedings.

(d) The decision of the Judicial Offi-
cer in any appeal shall constitute the
final agency determination of the
issues presented thereby. Either party
thereto may, however, file a motion for
reconsideration thereof, in accordance
with the provisions of §957.22.

[36 FR 11574, June 16, 1971, as amended at 41
FR 19309, May 12, 1976; 63 FR 66051, Dec. 1,
1998]

§957.28 Ex parte communications.

The provisions of 5 U.S.C. 551(14),
556(d) and 557(d) prohibiting ex parte
communications are made applicable
to proceedings under these rules of
practice.

[42 FR 5358, Jan. 28, 1977]
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