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APPENDIX VIII TO PART 85—VEHICLE AND EN-
GINE PARAMETERS AND SPECIFICATIONS

AUTHORITY: 42 U.S.C. 7401-7671q.
Subparts A-E [Reserved]

Subpart F—Exemption of
Aftermarket Conversions From
Tampering Prohibition

SOURCE: 59 FR 48490, Sept. 21, 1994, unless
otherwise noted.

§85.501 General applicability.

(a) Sections 85.502 through 85.505 are
applicable to aftermarket conversion
systems for which an enforcement ex-
emption is sought from the tampering
prohibitions contained in section 203 of
the Act.

(b) References in this subpart to en-
gine families and emission control sys-
tems shall be deemed to apply to dura-
bility groups and test groups as appli-
cable for manufacturers certifying new
light-duty vehicles, light-duty trucks,
and Otto-cycle complete heavy-duty
vehicles under the provisions of 40 CFR
part 86, subpart S.

[65 FR 59943, Oct. 6, 2000]

§85.502 Definitions.

(a) The Act means the Clean Air Act
as amended (42 U.S.C. 7501 et seq.).

(b) Administrator means the Adminis-
trator of the Environmental Protection
Agency or his or her authorized rep-
resentative.

(c) Aftermarket conversion system
means any combination of hardware,
including but not limited to fuel stor-
age and fuel metering hardware, which
is installed on a light-duty vehicle,
light-duty truck, heavy-duty vehicle,
or heavy-duty engine with the effect of
allowing the vehicle or engine to oper-
ate on a fuel other than the fuel which
the vehicle or engine was originally
certified to use. Components which do
not affect the emissions performance of
the converted vehicle or engine, as de-
termined by the Administrator, are not
included for the purposes of this sub-
part.

(d) Aftermarket conversion installer
means any company or individual
which installs an aftermarket conver-
sion system on a light-duty vehicle,

§85.504

light-duty truck, heavy-duty vehicle,
or heavy-duty engine with the effect of
allowing the vehicle or engine to oper-
ate on a fuel other than the fuel which
the vehicle or engine was originally
certified to use.

(e) Aftermarket conversion certifier
means any company or individual
which assembles the various

aftermarket conversion hardware com-
ponents into a particular combination
or configuration and certifies that
combination or configuration accord-
ing to the provisions of this subpart.

(f) Model Year means the manufactur-
er’s annual production period (as deter-
mined by the Administrator) which in-
cludes January 1 of such calendar year:
Provided, That if the manufacturer has
no annual production period, the term
model year shall mean the calendar
year.

§85.503 Conditions of exemption.

(a) As a condition of receiving an en-
forcement exemption from the tam-
pering prohibitions contained in sec-
tion 203 of the Act, an aftermarket con-
version certifier must certify the
aftermarket conversion system, using
the applicable procedures in part 86 of
this chapter, and meeting the applica-
ble standards and requirements in
§§85.504 and 85.505, and accept liability
for in-use performance of the
aftermarket conversion system as out-
lined in this part.

(b) As a condition of receiving an en-
forcement exemption from the tam-
pering prohibitions contained in sec-
tion 203 of the Act, an aftermarket con-
version installer must:

(1) Install a conversion which has
been certified as a new vehicle or en-
gine, using the applicable procedures in
part 86 of this chapter, and meeting the
applicable standards and requirements
in §§85.504 and 85.505; and

(2) Accept liability for in-use per-
formance of the aftermarket conver-
sion system as outlined in this part.

§85.504 Applicable standards.

(a) The emission standards applicable
to conversions of 1993 and later model
year vehicles and engines are:

(1) All of the requirements that
would apply if the conversion were
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being certified as if it were a new vehi-
cle or engine.

(2) If a vehicle or engine to be con-
verted was originally certified to a NOx
or particulate family emission limit
other than the applicable new vehicle
NOx or particulate standard, the fam-
ily emission limit is the applicable
standard.

(b) The emission standards applicable
to conversions of 1992 and earlier model
year vehicles and engines are:

(1) Exhaust hydrocarbons (as applicable
by fuel type). The Tier 0 hydrocarbon
standards, as applicable by vehicle
class, contained in §§86.094-8 and 86.094—
9 of this chapter, and the hydrocarbon
standards, as applicable by engine
class, contained in §§86.094-10 and
86.094-11 of this chapter;

(2) CO, NOx and particulate. The appli-
cable CO, NOx and particulate stand-
ards or NOx and particulate family
emission limits the vehicle or engine
was originally certified as meeting;

(3) Ewvaporative hydrocarbons. Any
evaporative requirements applicable to
the original vehicle or engine will re-
main applicable to the conversion if
the converted vehicle or engine retains
the ability to operate on the fuel which
it was designed and certified to use.

§85.505 Labeling.

(a) The aftermarket conversion cer-
tifier shall provide with each
aftermarket conversion system a sup-
plemental emission control informa-
tion label, which shall be affixed by the
aftermarket conversion installer in a
permanent manner to each converted
vehicle, in a location adjacent to the
original emission control information
label required in §86.092-35 of this chap-
ter. If the supplemental label cannot be
placed adjacent to the original label, it
shall be placed in a location where it
will be seen by a person viewing the
original label.

(b) The supplemental label shall be
affixed in such a manner that it cannot
be removed without destroying or de-
facing the label. The label shall not be
affixed to any equipment which is eas-
ily detached from the vehicle.

(c) The supplemental 1label shall
clearly state that the vehicle has been
equipped with an aftermarket conver-
sion system designed to allow it to op-
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erate on a fuel other than the fuel it
was originally manufactured to operate
on, and shall identify the fuel(s) which
the vehicle is designed to use.

(d) The supplemental label shall show
the vehicle model year; the
aftermarket conversion certifier’s
name, address and telephone number;
the installer’s name, address, and tele-
phone number; the date on which the
aftermarket conversion system was in-
stalled; the mileage of the vehicle at
the time of the conversion; and shall
state that the converted vehicle com-
plies with federal emission require-
ments.

(e) The supplemental label shall list
any original parts that were removed
during installation of the aftermarket
conversion system, as well as any
changes in tune-up specifications re-
quired for the aftermarket conversion
system.

Subparts G-N [Reserved]

Subpart O—Urban Bus Rebuild
Requirements

SOURCE: 58 FR 21386, Apr. 21, 1993, unless
otherwise noted.

§85.1401 General applicability.

The requirements of this subpart
shall be applicable to 1993 and earlier
model year urban buses operating in
consolidated metropolitan statistical
areas and metropolitan statistical
areas with a 1980 population of 750,000
or more that have their engines rebuilt
or replaced after January 1, 1995.

§85.1402

The definitions of this section apply
to this subpart.

Agency means the Environmental
Protection Agency.

Certified Equipment or Retrofit/Rebuild
Equipment means equipment certified
in accordance with the certification
regulations contained in this subpart.

Emission Related Parts means those
parts installed for the specific purpose
of controlling emissions or those com-
ponents, systems, or elements of design
which must function properly to assure
continued emission compliance.

Definitions.
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Engine Configuration means the set of
components, tolerances, specifications,
design parameters, and calibrations re-
lated to the emissions performance of
the engine and specific to a subset of
an engine family having a unique com-
bination of displacement, fuel injection
calibration, auxiliary emission control
devices and emission control system
components.

Engine Rebuild means an activity, oc-
curring over one or more maintenance
events, involving:

(1) Disassembly of the engine includ-
ing the removal of the cylinder head(s);
and

(2) The replacement or recondi-
tioning of more than one major cyl-
inder component in more than half of
the cylinders.

Engine Replacement means the re-
moval of an engine from the coach fol-
lowed by the installation of another
engine.

In-Use Compliance Period for purposes
of in-use testing means a period of
150,000 miles.

Maintenance Event means a single
maintenance activity for which the en-
gine is removed from service. Once the
engine is returned to service, the main-
tenance event is considered done.

Major Cylinder Component means pis-
ton assembly, cylinder liner, con-
necting rod, or piston ring set.

MOD Director means Director of Man-
ufacturers Operations Division, Office
of Mobile Sources—Office of Air and
Radiation of the Environmental Pro-
tection Agency.

Office Director means the Director for
the Office of Mobile Sources—Office of
Air and Radiation of the Environ-
mental Protection Agency or an au-
thorized representative of the Office
Director.

Operator means transit authority,
state, city department, or private or
public entity controlling the use of one
or more urban buses.

Original Engine Configuration means
the engine configuration at time of ini-
tial sale.

Original Equipment Part means a part
present in or on an engine at the time
an urban bus is originally sold to the
ultimate purchaser.

Scheduled Maintenance means those
maintenance events required by the

§85.1403

equipment certifier in order to ensure
that the retrofitted engine will main-
tain its emissions performance over the
in-use compliance period.

Urban bus has the meaning set forth
in §86.091-2 of this chapter.

Written Instructions for Proper Mainte-
nance and Use means those mainte-
nance and operation instructions speci-
fied in the warranty as being necessary
to assure compliance of the retrofit/re-
build equipment with applicable emis-
sion standards for the in-use compli-
ance period.

§85.1403 Particulate standard for pre-
1994 model year urban buses effec-
tive at time of engine rebuild or en-
gine replacement.

(a) Operators of urban buses in areas
described in §85.1401 shall be in compli-
ance with one of the two programs de-
scribed in paragraphs (b) and (c) of this
section. An operator may switch be-
tween programs from year to year only
if the operator has been in compliance
with all the requirements of the newly
chosen program at all times between
January 1, 1995 and the date on which
the operator chooses to switch pro-
grams.

(b) Program 1: Performance based re-
quirement. Program 1 requires that af-
fected urban buses meet a particulate
standard of 0.10 g/bhp-hr effective at
time of engine rebuild or replacement
and thereafter. The requirement to
meet the 0.10 g/bhp-hr standard is auto-
matically waived if no equipment has
been certified that meets the 0.10 g/
bhp-hr standard and has a life cycle
cost of $7,940 or less (in 1992 dollars) for
the engine being rebuilt. Program 1
contains fallback requirements for en-
gines for which the 0.10 g/bhp-hr stand-
ard is waived. Such urban bus engines
must receive equipment that provides a
25 percent reduction in particulate
emissions relative to the particulate
level of the original engine configura-
tion. This 25 percent reduction require-
ment is automatically waived if no
equipment has been certified for the
engine being rebuilt that provides a 25
percent reduction in particulate emis-
sions and has a life cycle cost $2,000 or
less (in 1992 dollars). In cases where
equipment is not available to either
meet a 0.10 g/bhp-hr standard for less
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than the applicable cost ceiling or
achieve a 25 percent reduction for less
than the applicable cost ceiling, the
urban bus is required to be equipped
with an engine rebuilt to the original
engine configuration or a configuration
certified to have a particulate level
lower than that of the original engine
configuration.

(1) Exhaust emissions from any urban
bus for which this subpart is applicable
shall not exceed a particulate standard
of 0.10 grams per brake horsepower-
hour (0.037 grams per megajoule) if
equipment is available for the engine
model of such urban bus at time of en-
gine rebuild or engine replacement, as
specified in paragraph (b)(1)(i) of this
section.

(i) Equipment is available for a par-
ticular engine model if equipment has
been certified to a particulate standard
of 0.10 grams per brake horsepower-
hour (0.037 grams per megajoule), and
the equipment for the engine model has
been approved for certification for six
months or more, and has a life cycle
cost as determined under paragraph
(b)(1)(ii) of this section that does not
exceed the life cycle cost ceiling speci-

Installation Cost = (

Where,

CPIr is the most recent published Consumer
Price Index at time of rebuild (for ‘‘all
items’ as published by the U.S. Bureau of
Labor Statistics).

CPI 99> is the Consumer Price Index (for ‘‘all
items’ as published by the U.S. Bureau of
Labor Statistics) for 1992.

(2) The estimated number of hours
necessary to install the equipment will
be determined as part of the equipment
certification process, as detailed in
§85.1407.

Incremental hours
for installation

10
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fied in paragraph (b)(1)(iii) of this sec-
tion.

(ii) The life cycle cost of equipment
is equal to the sum of the purchase
price, the installation cost, the incre-
mental fuel cost, the cost of any fuel
additives required, and the incremental
maintenance cost associated with the
equipment each as defined in para-
graphs (b)(1)(ii)(A) through (b)(1){i)(E)
of this section minus an engine re-
placement credit as defined in para-
graph (b)(1)(ii)(F') of this section if the
equipment replaces an existing engine
with a new engine.

(A) The purchase price is defined as
the price at which the equipment (in-
cluding all parts necessary to install
and operate the equipment properly) is
offered to the operator. The purchase
price excludes reasonable shipping and
handling fees and taxes, and equipment
costs incurred by the urban bus oper-
ator for a standard rebuild.

(B)(1) The installation cost is defined
as the labor cost of installing the
equipment on an urban bus engine, in-
cremental to a standard rebuild, based
on a labor rate of $35 per hour. The in-
stallation cost is calculated using the
following equation:

P2

(C) The incremental fuel cost is de-
fined as the increased fuel costs or the
fuel savings due to the use of the equip-
ment. (By definition, fuel savings will
be negative values.) The calculation of
incremental fuel cost will depend on
the type of equipment being installed.

(I)(i) For equipment not requiring a
change from on road federal diesel fuel,
the incremental fuel cost shall be cal-
culated as follows:

$35
hour

CPI,
CPI]992
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(e veaucaon <029104 miles) 0\ oy
Incremental fuel cost = - X - X R
3.3 miles gallon ) CPI, g9,
gallon

Where,

CPIr is the most recent published Consumer
Price Index at time of rebuild (for ‘‘all
items’ as published by the U.S. Bureau of
Labor Statistics).

CPI,99> is the Consumer Price Index (for ‘‘all
items’ as published by the U.S. Bureau of
Labor Statistics) for 1992.

(ii) The percent change in fuel econ-
omy will be determined as part of the

Incremental fuel cost =| price at which |x

equipment certification process, as de-
tailed in §85.1407. If equipment causes
the fuel economy of the engine to in-
crease, the value of the fuel economy %
reduction in the above equation shall
be a negative value.

(2) For equipment requiring a fuel
other than on-road federal diesel fuel,
the incremental fuel cost shall be cal-
culated as follows:

Incremental Discounted
lifetime
fuel is offered miles

Where,

Incremental price at which fuel is offered =

(i) For equipment/alternative fuel
that is being certified under §85.1407 as
available to all affected operators for
less than the life cycle cost ceiling, the
discounted lifetime mileage is 129,104
miles. For equipment/alternative fuel
that is not being certified under
§85.1407 as available to all affected op-
erators for less than the life cycle cost
ceiling, the discounted lifetime mile-
age is based on the age of the urban bus
engine being rebuilt as specified in the
following table:

11

Cost per mile
for
alternative fuel

Cost per mile
for
diesel fuel

Age of engine at time of rebuild Iigt?%%umﬁgs
5 Years 229,478
6 Years . 204,881
7 Years . 180,703
8 Years . 155,902
9 Years .... 131,505
10 Years .. 109,680
11 Years .. 90,608
12 Years .. 70,200
13 Years 48,364
14 Years 25,000
15 Or more Years ......cccccvveeeevereineenne 0

(i1) The cost per mile for diesel fuel is
calculated based on the following equa-
tion:
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Cost per mile of diesel fuel =
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Price of diesel fuel per gallon, excluding taxes

(11i) For equipment/alternative fuel
that is being certified under §85.1407 as
available to all affected operators for
less than the life cycle cost ceiling, the
price of diesel fuel per gallon, exclud-
ing taxes, is $0.72 x (CPIx/CPI,992). For
equipment/alternative fuel that is not
being certified under §85.1407 as avail-
able to all affected operators for less

Cost per mile for alternative fuel =

(v) In order for the equipment/alter-
native fuel to be required, the fuel sup-
plier must provide a contract to the
urban bus operator specifying the cost
of the fuel for the life of the engine
being retrofitted. The contract must
specify the maximum incremental
cost, compared to the cost of diesel fuel
on a per mile basis, at which the fuel
will be sold. As part of the contract,
the fuel supplier must also provide on-
site facilities, meeting all applicable
safety and fire code requirements, for

(

Fuel additive cost =

Amount of fuel additive
required per gallon of fuel

3.3 miles per gallon

than the life cycle cost ceiling, the
price of diesel fuel per gallon, exclud-
ing taxes, is the price at which the op-
erator currently purchases diesel fuel,
excluding taxes.

(iv) The cost per mile for alternative
fuels is calculated based on the fol-
lowing equation:

Unit price of
alternative fuel,
excluding taxes

Fuel economy of
alternatively
fueled engine

refueling the urban bus engines being
retrofitted, unless the operator already
has sufficient refueling facilities or the
operator agrees to use off-site refueling
facilities.

(vi) The fuel economy of the engine
retrofitted with the equipment will be
determined as part of the equipment
certification process, as detailed in
§85.1407.

(D) For equipment requiring the use
of a fuel additive, the fuel additive cost
shall be calculated as follows:

| teime s

Discounted
lifetime miles

(Fuel economy of engine)

Price of fuel additive
per gallon
of fuel additive

X

(I) For diesel-fueled engines, the fuel
economy of the engine is 3.3 miles per
gallon. For alternatively-fueled en-

12

gines, the fuel economy of the engine
shall be determined as part of the
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equipment certification process, as de-
tailed in §85.1407.

(2) For equipment/fuel additive that
is being certified under §85.1407 as
available to all affected operators for
less than the life cycle cost ceiling, the
discounted lifetime mileage is 129,104
miles. For equipment/fuel additive that
is not being certified under §85.1407 as
available to all affected operators for
less than the life cycle cost ceiling, the
discounted lifetime mileage is based on
the age of the urban bus engine being
rebuilt as specified in the following
table:

Age of engine at time of rebuild Iigtsir?'noeurr]r:ﬁgs
5 Years .... 229,478
6 Years .... 204,881
7 Years .... 180,703
8 Years .... 155,902
9 Years .... 131,505
10 Years .. 109,680
11 Years .. 90,608
12 Years .. 70,200
13 Years .. 48,364
14 Years ............ 25,000
15 Or more Years ......cccccceveveevevrineenns 0

(3) The price of the fuel additive is
the price at which the fuel additive

§85.1403

supplier supplies the fuel additive to
the urban bus operator. In order for the
equipment/fuel additive to be required,
the equipment/fuel additive supplier
must provide a contract to the urban
bus operator specifying the maximum
cost at which the fuel additive will be
sold for the life of the engine being ret-
rofitted.

(4) The amount of fuel additive re-
quired per gallon of diesel fuel will be
determined as part of the equipment

certification process, as detailed in
§85.1407.
(E) The incremental maintenance

cost of the equipment is equal to the
cost of the parts necessary for sched-
uled maintenance of the retrofit equip-
ment incremental to cost of the parts
necessary for maintenance of an origi-
nal, non-retrofitted engine. The incre-
mental maintenance cost will be deter-
mined as part of the equipment certifi-
cation process, as detailed in §85.1407.

(F) For equipment which replaces an
existing urban bus engine with a new,
previously unused engine, a credit will
be applied to the life cycle cost. The
engine replacement credit will be de-
termined as follows:

Engine Replacement Credity =$10,000 X (CPI, / CPI,,, )

Where,

CPIk is the most recent published Consumer
Price Index at time of rebuild (for ‘‘all
items’ as published by the U.S. Bureau of
Labor Statistics).

CP1li99; is the Consumer Price Index (for ‘‘all
items’ as published by the U.S. Bureau of
Labor Statistics) for 1992.

(iii) The life cycle cost ceiling for
complying with the 0.10 grams per
brake horsepower-hour (0.037 grams per
megajoule) particulate rebuild stand-
ard is calculated by the following equa-
tion at the time of rebuild:

Life Cycle Cost Ceilingy = $7,940 x (CPIy, / CPI,, )

Where,

CPIr is the most recent published Consumer
Price Index at time of rebuild (for ‘‘all
items’ as published by the U.S. Bureau of
Labor Statistics).

CPI,99> is the Consumer Price Index (for ‘‘all
items’ as published by the U.S. Bureau of
Labor Statistics) for 1992.
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(2) If no equipment meets the provi-
sions of paragraph (b)(1) of this section
for a particular model of urban bus en-
gine, then any urban bus for which this
subpart is applicable shall use equip-
ment that has been certified to achieve
at least a 25 percent reduction in par-
ticulate emissions from the original
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certified particulate emission level of price, the installation cost, the incre-
the urban bus engine model being re- mental fuel cost, the cost of any fuel
built, if such equipment is available as  additives required, and the incremental
specified in paragraph (b)(2)(1) of this maintenance cost associated with the
section. If no certification data exists equipment each as defined in para-
for the emission level' of thp Orlglna‘,l graphs (b)(2)(ii)(A) through (b)(2)(1i)(E)
urban bus engine configuration as ini- of this section minus an engine re-
tially certified, then other test data placement credit as defined in para-
collected over the heavy-duty engine graph (b)(2)({i)(F) of this section if the
Federal Test Procedure, or an approved o yipment replaces an existing engine
alternative test procedure prescribed with a new engine

under §85.1414, may be considered in de- (A) The purchase price is defined as

termining the percent reduction. X N R .
(i) Equipment is available for a par- the price at which the equipment (in-
ticular engine model if equipment has cluding all parts necessary to install
been certified to achieve at least a 25 and operate the equipment properly) is
percent reduction in particulate emis- °fféred to the operator. The purchase
sions from original levels, and the Price excludes reasonable shipping and
equipment for the engine model has handlipg fees and taxes, and equipment
been approved for certification for six COSts incurred by the urban bus oper-
months or more, and has a life cycle ator for a standard rebuild.
cost as determined under paragraph (B)(I) The installation cost is defined
(0)(2)(ii) of this section that does not as the labor cost of installing the
exceed the life cycle cost ceiling speci- equipment on an urban bus engine, in-
fied in paragraph (b)(2)(iii) of this sec- cremental to a standard rebuild, based
tion. on a labor rate of $35 per hour. The in-
(ii) The life cycle cost of equipment stallation cost is calculated using the
is equal to the sum of the purchase following equation:

35 CPI
Installation Cost = (Incremental hours) ( $ JX _CPI;

for installation hour CPI, 49,

Where, (C) The incremental fuel cost is de-
CPIg is the most recent published Consumer fined as the increased fuel costs or the
_Price‘Index at time of rebuild (for “all  fyel savings due to the use of the equip-
items™ as published by the U.S. Bureau of  y,on¢ (By definition, fuel savings will
Labor Statistics). b . 1 Th loulati £
CPI 99> is the Consumer Price Index (for ‘‘all N e negative values.) e .Oa’ culation o
items” as published by the U.S. Bureau of incremental fuel cost will depend on
Labor Statistics) for 1992. the type of equipment being installed.
(2) The estimated number of hours (1)) For equipment not requiring a
necessary to install the equipment will change from on road federal diesel fuel,
be determined as part of the equipment the incremental fuel cost shall be cal-
certification process, as detailed in culated as follows:
§85.1407.

fuel economy
% reduction
3.3 miles

)x (129,104 miles)

$0.72 y CPI,
gallon ) CPI,y,,

Incremental fuel cost =

gallon

14
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Where,

CPIk is the most recent published Consumer
Price Index at time of rebuild (for ‘‘all
items’ as published by the U.S. Bureau of
Labor Statistics).

CPIig9> is the Consumer Price Index (for ‘‘all
items’ as published by the U.S. Bureau of
Labor Statistics) for 1992.

(i1) The percent change in fuel econ-
omy will be determined as part of the

Incremental fuel cost =| price at which |x

§85.1403

equipment certification process, as de-
tailed in §85.1407. If equipment causes
the fuel economy of the engine to in-
crease, the value of the fuel economy %
reduction in the above equation shall
be a negative value.

(2) For equipment requiring a fuel
other than on road federal diesel fuel,
the incremental fuel cost shall be cal-
culated as follows:

Incremental Discounted
lifetime
fuel is offered miles

Where,

Incremental price at which fuel is offered =

(1) For equipment/alternative fuel
that is being certified under §85.1407 as
available to all affected operators for
less than the life cycle cost ceiling, the
discounted lifetime mileage is 129,104
miles. For equipment/alternative fuel
that is not being certified under
§85.1407 as available to all affected op-
erators for less than the life cycle cost
ceiling, the discounted lifetime mile-
age is based on the age of the urban bus
engine being rebuilt as specified in the
following table:

Cost per mile of diesel fuel =

Cost per mile
for
alternative fuel

Cost per mile
for
diesel fuel

Discounted

Age of engine at time of rebuild lifetime

miles
5 YEAIS ..viiieiiiiiiee e 229,478
6 years . 204,881
7 years . 180,703
8 years . 155,902
9years ... 131,505
10 years .. 109,680
11 years .. 90,608
12 years .. 70,200
13 years .. 48,364
14 years ......... 25,000
15 Or More years ..........ccccceeveeeicieens 0

(i1) The cost per mile for diesel fuel is
calculated based on the following equa-
tion:

Price of diesel fuel per gallon, excluding taxes

(iii) For equipment/alternative fuel
that is being certified under §85.1407 as
available to all affected operators for
less than the life cycle cost ceiling, the
price of diesel fuel per gallon, exclud-

15

3.3 miles per gallon

ing taxes, is $0.72x(CPIr/CPIl,992). For
equipment/alternative fuel that is not
being certified under §85.1407 as avail-
able to all affected operators for less
than the life cycle cost ceiling, the



§85.1403 40 CFR Ch. | (7-1-07 Edition)

price of diesel fuel per gallon, exclud- (iv) The cost per mile for alternative
ing taxes, is the price at which the op- fuels is calculated based on the fol-
erator currently purchases diesel fuel, lowing equation:

excluding taxes.

Unit price of
alternative fuel,
excluding taxes

Cost per mile for alternative fuel =
Fuel economy of

alternatively
fueled engine

(v) In order for the equipment/alter- ator agrees to use off-site refueling fa-
native fuel to be required, the fuel sup- cilities. The fuel supplier must also
plier must provide a contract to the provide for any modifications to exist-
urban bus operator specifying the cost ing facilities that are necessary due to
of the fuel for the life of the engine the use of the equipment/alternative

being retrofitted. The contract must fye] to meet applicable safety and fire
specify the incremental cost, compared code requirements.

to the cost of diesel fuel on a per mile (vi) The fuel economy of the engine

g:ilts’o at which the fuel Wil be :3;%1;2? retrofitted with the equipment will be
’ determined as part of the equipment

must also provide on-site facilities, tificati detailed i
meeting all applicable safety and fire ggg 1143?73“ ton process, as detalled 1n

code requirements, for refueling, the . .
urban bus engines being retrofitted, (D) For equipment requiring the use
unless the operator already has suffi- Of a fuel additive, the fuel additive cost

cient refueling facilities or the oper- shall be calculated as follows:

( Amount of fuel additive ) ( Discounted )

Fuel additive cost = required per gallon of fuel lifetime miles

(Fuel economy of engine)

Price of fuel additive
X per gallon
of fuel additive

(1) For diesel-fueled engines, the fuel discounted lifetime mileage is 129,104
economy of the engine is 3.3 miles per miles. For equipment/fuel additive that
gallon. For alternatively-fueled en- is not being certified under §85.1407 as
gines, the fuel economy of the engine available to all affected operators for
shall be determined as part of the less than the life cycle cost ceiling, the
equipment certification process, as de- discounted lifetime mileage is based on
tailed in §85.1407. the age of the urban bus engine being

(2) For equipment/fuel additive that vrebuilt as specified in the following
is being certified under §85.1407 as table:
available to all affected operators for
less than the life cycle cost ceiling, the

16
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Discounted

Age of engine at time of rebuild lifetime

miles
5 years . 229,478
6 years . 204,881
7 years . 180,703
8 years . 155,902
9 years ... 131,505
10 years .. 109,680
11 years .. 90,608
12 years .. 70,200
13 years .. 48,364
14 years ......... . 25,000
15 OF MOre Years .......ccccceeveevveeiieennnens 0

(3) The price of the fuel additive is
the price at which the fuel additive
supplier supplies the fuel additive to
the urban bus operator. In order for the
equipment/fuel additive to be required,
the equipment/fuel additive supplier
must provide a contract to the urban
bus operator specifying the maximum
cost at which the fuel additive will be

§85.1403

sold for the life of the engine being ret-
rofitted.

(4) The amount of fuel additive re-
quired per gallon of diesel fuel will be
determined as part of the equipment
certification process, as detailed in
§85.1407.

(E) The incremental maintenance
cost of the equipment is equal to the
cost of the parts necessary for sched-
uled maintenance of the retrofit equip-
ment incremental to cost of the parts
necessary for maintenance of an origi-
nal, non-retrofitted engine. The incre-
mental maintenance cost will be deter-
mined as part of the equipment certifi-
cation process, as detailed in §85.1407.

(F) For equipment which replaces an
existing urban bus engine with a new,
previously unused engine, a credit will
be applied to the life cycle cost. The
engine replacement credit will be de-
termined as follows:

Engine Replacement Credity = $10,000 x (CPIR / CP11992)

Where,

CPIr is the most recent published Consumer
Price Index at time of rebuild (for ‘‘all
items’ as published by the U.S. Bureau of
Labor Statistics).

CPI,99> is the Consumer Price Index (for ‘‘all
items’ as published by the U.S. Bureau of
Labor Statistics) for 1992.

Life Cycle Cost Ceiling, =

Where,

CPIr is the most recent published Consumer
Price Index at time of rebuild (for ‘‘all
items’ as published by the U.S. Bureau of
Labor Statistics).

CPI 99> is the Consumer Price Index (for ‘‘all
items’ as published by the U.S. Bureau of
Labor Statistics) for 1992.

(3)(i) Urban buses covered by this
subpart for which no equipment is
available under paragraphs (b)(1) or
(b)(2) of this section shall be equipped
with one of the following:

(A) The original engine rebuilt to its
original engine configuration as speci-

(iii) The life cycle cost ceiling for
complying with the 25 percent particu-
late emission reduction requirement is
calculated by the following equation at
the time of rebuild:

$2,000 % (CPI / CPI g, )

fied in paragraph (b)(3)(ii) of this sec-
tion; or

(B) An engine identical to its original
engine which has been rebuilt to its
original configuration as specified in
paragraph (b)(3)(ii) of this section; or

(C) An engine of a configuration with
a certification PM level lower than the
original configuration; or

(D) A replacement engine with a par-
ticulate matter certification level
lower than the original engine.

(ii) All replacement or rebuilt parts
shall be equivalent to the original
equipment specifications.

17



§85.1403

(4) Notwithstanding paragraph (b)(3)
of this section, if as of July 1, 1996, no
equipment has been certified to meet
the cost ceiling requirements of para-
graphs (b)(1) or (b)(2) of this section,
then urban buses covered by this sub-
part shall be equipped with equipment
that has been certified to achieve at
least a 25 percent reduction in particu-
late emissions from the original cer-
tified particulate emission level of the
urban bus engine model being rebuilt,
provided the equipment does not re-
quire any of the following:

(i) A switch from mechanical control
to electronic control; or

(ii) Installation of
aftertreatment equipment; or

(iii) The use of a fuel different from
the fuel on which the engine currently
operates.

(c) Program 2: Averaging based pro-
gram. Program 2 requires affected
urban bus operators to meet an annual
average fleet particulate emissions
level, rather than requiring each indi-
vidual rebuilt urban bus engine in the
operator’s fleet to meet a specific par-
ticulate emission level. Under Program
2, each affected fleet operator must re-
duce particulate emissions from its af-
fected urban buses (i.e., 1993 and earlier
model year urban buses) to a level low
enough to meet an annual average tar-

exhaust
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get level for a fleet (TLF) for particu-
late emissions (in grams per brake
horsepower-hour). The TLF is cal-
culated for each year of the program
beginning in 1996. During each calendar
year, the average particulate emissions
level from all of the operator’s pre-1994
model year urban buses must be at or
below the TLF for that calendar year.
The TLF for a particular calendar year
is calculated based on the Agency’s de-
termination of the projected emission
level for each engine model in the oper-
ator’s pre-1994 model year urban bus
fleet, as specified in paragraph
(c)(1)(iii) of this section, and based on a
schedule for rebuilding of affected
urban bus engines, as specified in para-
graph (¢)(1)(iv) of this section.

(1) During each calendar year start-
ing with 1996, urban bus operators shall
be in compliance with an annual Tar-
get Level for a Fleet (TLF) of particu-
late emissions calculated using the
equation defined in paragraph (c)(1)(i)
of this section. Operators must comply
with a TLF, rounded to two places
after the decimal, until all pre-1994
urban buses have been retired from the
operator’s fleet.

(i) An urban bus operator’s annual
Target Level for a Fleet (TLF) for a
particular calendar year shall be cal-
culated as follows:

1993
Y. (Buy)x(WPyy)
TLEy = MY:CY_lls993
Y (Buy)
MY=CY-15

Where,

CY is the calendar year.

MY is the model year.

Bmy is the number of urban buses of that
model year in the operator’s fleet as of
January 1, 1995, plus any urban buses of
that model year added to the fleet after
January 1, 1995.
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WPyy is the weighted average of projected
particulate emissions for urban buses of
that model year calculated using the for-
mula in paragraph (c)(1)(ii) of this section.

(ii) The weighted average of pro-
jected particulate emissions for urban
buses of a particular model year is cal-
culated using the following equation:
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Where,

MY is the model year.

7 is the number of different engine models in
the fleet of model year MY.

B, is the number of urban buses in the opera-
tor’s fleet as of January 1, 1995 (including
those added after January 1, 1995) equipped
with a specific engine model of the given
model year.

P, is the projected particulate emission level
of that engine model provided in para-
graphs (c)(1)(iii) and (c)(1)(iv) of this sec-
tion.

§85.1403

(iii)(A) Pre-rebuild particulate emis-
sion levels and projected post-rebuild
particulate emission levels in grams
per brake horsepower-hour (g/bhp-hr)
are based on engine type and model
yvear and are specified in the following
table. The appropriate particulate
level, pre-rebuild or post-rebuild, shall
be determined using the information
contained in paragraph (c)(1)(iv) of this
section.

" . Projected

. . Zraemr;ﬂ:'tg post-rebuild

Engine model Model year of engine level (g/ohp- particulate
hr) level (g/bhp-

hr)

DDC BVO2TA ...ttt 1979-1987 0.50 0.30
1988-1989 . 0.30 0.10
DDC 6VI2TA DDECI ...ttt 1986-1987 . 0.30 0.30
DDC 6VI2TA DDECII ..ot 1988-1991 . 0.31 0.10
1992 ........... 0.25 0.10
1993 (no trap) 0.25 0.10
1993 (trap) . 0.07 0.07
DDC SEriES 50 ...cucveviercicieieiieete et 1993 ........... 0.16 0.10
DDC BV71IN oottt 1973-1987 . 0.50 0.50
1988-1989 . 0.50 0.10
DDC BV71T o 1985-1986 . 0.50 0.50
DDC V71N oot s 1973-1984 . 0.50 0.50
DDC BL71TA oottt s 1990 ........... 0.59 0.10
1988-1989 . 0.31 0.10
DDC BL71TA DDEC ..ottt 1990-1991 . 0.30 0.10
Cummins L10 ......... 1985-1987 . 0.65 0.65
1988-1989 . 0.55 0.10
1990-1991 . 0.46 0.10
CummInS L10 EC ..ottt 1992 ........... 0.25 0.10
1993 (trap) . 0.05 0.05
Alternatively-fueled engines ..o Pre-1994 ... 0.10 0.10
Other enginNes ............cooeoiiiiiiiiiiiccec s Pre-1988 .... 0.50 0.50
1988-1993 M 0.10

1 Certification level.

(B) For the TLF calculations as spec-
ified in paragraph (c)(1)(iv) of this sec-
tion, post-rebuild particulate emissions
levels for a specific engine model shall
be equal to the following:

(1) 0.10 g/bhp-hr, for any engine model
(other than any model year 1984 and
1987 engine models, and those engine
models indicated in paragraph
(©)(1)(ii)(B)(4) of this section) for
which equipment has been certified by
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July 1, 1994 as meeting the emission
and cost requirements of paragraph
(b)(1) of this section for all affected
urban bus operators;

(2) For any engine model for which
no equipment has been certified by
July 1, 1994 as meeting the require-
ments of paragraph (b)(1) of this sec-
tion for all affected urban bus opera-
tors, (and for any model year 1984 and
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1987 engine models) for which equip-
ment has been certified by July 1, 1994
as meeting the emission and cost re-
quirements of paragraph (b)(2) of this
section for all affected urban bus oper-
ators, the post-rebuild particulate
emission level shall equal the lowest
emission level (greater than or equal to
0.10 g/bhp-hr) certified for any such
equipment;

(3) For any engine model for which
no equipment has been certified by
July 1, 1994 as meeting the emission
and cost requirements of paragraph
(b)(1) or paragraph (b)(2) of this section
for all affected urban bus operators,
the post-rebuild particulate emission
level shall equal the pre-rebuild partic-
ulate level;

(4) For any engine model with a pre-
rebuild particulate level below 0.10 g/
bhp-hr, the post-rebuild particulate
emission level shall equal the pre-re-
build particulate level;

(©)) Notwithstanding paragraph
(c)(D)(Eii)(C)(3) of this section, if by
July 1, 1994, no equipment has been cer-
tified for any of the engine models list-
ed in the table at paragraph
(c)(1)(ii)(A) of this section, then the
post-rebuild particulate levels shall be
as indicated in the table at paragraph
(¢)(1)(iii)(A) of this section.

(C) For TLF calculations as specified
in paragraph (c)(1)(iv) of this section,
post-rebuild particulate emission levels
for a specific engine model shall be
equal to the following:

(1) 0.10 g/bhp-hr, for any engine model
(other than those indicated in para-
graph (¢)(1)(iii)(C)(4) of this section) for
which equipment has been certified by
July 1, 1996 as meeting the emission
and cost requirements of paragraph
(b)(1) of this section for all affected
urban bus operators;

(2) For any engine model for which
no equipment has been certified by
July 1, 1996 as meeting the require-
ments of paragraph (b)(1) of this sec-
tion for all affected urban bus opera-
tors, but for which equipment has been
certified by July 1, 1996 as meeting the
emission and cost requirements of
paragraph (b)(2) of this section for all
affected urban bus operators, the post-
rebuild particulate emission level shall
equal the lowest emission level (great-
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er than or equal to 0.10 g/bhp-hr) cer-
tified for any such equipment;

(3) For any engine model for which
no equipment has been certified by
July 1, 1996 as meeting the require-
ments of either paragraph (b)(1) or
paragraph (b)(2) of this section, the
post-rebuild particulate emission level
shall equal the pre-rebuild particulate
level;

(4) For any engine model with a pre-
rebuild particulate level below 0.10 g/
bhp-hr, the post-rebuild particulate
emission level shall equal the pre-re-
build particulate level;

%) Notwithstanding paragraph
(e)(1)(ii)(C)(3) of this section, if by
July 1, 1996, no equipment has been cer-
tified to meet the emission require-
ments of paragraph (b)(1) or paragraph
(b)(2) of this section for any of the en-
gine models listed in the table at para-
graph (¢)(1)(iii)(A) of this section, then
the post-rebuild particulate levels shall
be the pre-rebuild particulate levels
specified in the table at paragraph
(¢)(1)(iii)(A) of this section.

(D) For TLF calculations as specified
in paragraph (c)(1)(iv) of this section,
post-rebuild particulate emission levels
for a specific engine model shall be
equal to the following:

(1) 0.10 g/bhp-hr, for any engine model
(other than those indicated in para-
graph (¢)(1)(iii)(D)(4) of this section) for
which equipment has been certified by
July 1, 1998 as meeting the emission
and cost requirements of paragraph
(b)(1) of this section for all affected
urban bus operators;

(2) For any engine model for which
no equipment has been certified by
July 1, 1998 as meeting the require-
ments of paragraph (b)(1) of this sec-
tion for all affected urban bus opera-
tors, but for which equipment has been
certified by July 1, 1996 as meeting the
emission and cost requirements of
paragraph (b)(2) of this section for all
affected urban bus operators, the post-
rebuild particulate emission level shall
equal the lowest emission level (great-
er than or equal to 0.10 g/bhp-hr) cer-
tified by July 1, 1998 for any such
equipment;

(3) For any engine model for which
no equipment has been certified by
July 1, 1998 as meeting the emission
and cost requirements of paragraph
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(b)) or (b)(2) of this section, the post-
rebuild particulate emission level shall
equal the pre-rebuild particulate level;

(4) For any engine model with a pre-
rebuild particulate level below 0.10 g/
bhp-hr, the post-rebuild particulate
emission level shall equal the pre-re-
build particulate level;

) Notwithstanding paragraph
(c)(D)({ii)(D)(3) of this section, if by
July 1, 1998, no equipment has been cer-
tified to meet the emission require-
ments of paragraph (b)(1) or (b)(2) of
this section for any of the engine mod-
els listed in the table at paragraph
(c)(1)(ii)(A) of this section, then the
post-rebuild particulate levels shall be

§85.1403

the pre-rebuild particulate levels speci-

fied in the table at paragraph
(c)(1)(iii)(A) of this section; and
6) Notwithstanding paragraph

(c)(D)(ii)(D)(3) of this section, if by
July 1, 1998, equipment has been cer-
tified to meet the emissions require-
ments of paragraph (b)(1) or (b)(2) of
this section for any of the engine mod-
els listed in the table at paragraph
(¢)(1)(iii)(A) of this section, but no
equipment has been certified by July 1,
1998 to meet the life-cycle cost require-
ments of paragraph (b)(1) or (b)(2) of
this section, then the post-rebuild par-
ticulate levels shall be as specified in
the following table:

Pre-rebuild | Post-rebuild
Engine model Model year sold PM level PM level
(g/bhp-hr) (g/bhp-hr)

DDC BVI2TA ..ot 19791987 ...t 0.50 0.30
1988-1989 .30 .30

DDC 6V92TA DDECI 1986-1987 ..... .30 .30
DDC 6V92TA DDECII 1988-1991 ..... .31 .25
1992 ... . .25 .25

1993 (no trap) .... 25 .25

1993 (trap) .07 .07

DDC Series 50 1993 e 16 .16
DDC 6V71N 1973-1987 .50 .50
1988-1989 .50 .50

DDC BV71T oo 1985-1986 .50 .50
DDC 8V71N 1973-1984 .50 .50
DDC 6L71TA 1990 ... .59 .59
1988-1989 .31 .31

DDC 6L71TA DDEC 1990-1991 .30 .30
Cummins L10 1985-1987 .65 .46
1988-1989 .55 .46

19901997 ..o 46 .46

Cummins L10 EC ..o 1992 . .25 .25
1993 (1rap) .oveveeeeieieeiececc e .05 .05

Alternatively-fueled Engines ... Pre-1994 ... .10 .10
Other Engines Pre-1988 ..o .50 .50
1988-1993 ... () Q]

() New engine certification level.

(iv) To determine which particulate
(PM) emission level from paragraph
(c)(1)(iii) of this section is used for a

particular model year engine in a fleet
for the TLF of a given calendar year,
use the following table:

Particulate emission level (see
§85.1403(c)(1)(iii))

Pre-Rebuild Level.!

Post-Rebuild Level.3

Post-Rebuild Level.4

Pre-Rebuild Level.!

Post-Rebuild Level.3

Post-Rebuild Level.4

Pre-Rebuild Level.!
Post-Rebuild Level.3

Post-Rebuild Level.4

Pre-Rebuild Level.!

Post-Rebuild Level.4

Pre-Rebuild Level.!

Post-Rebuild Level.4

Pre-Rebuild Level.!

Model éﬁi: of en- Year for which TLF is being calculated
1993 i 1996-1998

1999-2001

2002-thereafter ............
1992 i 1996-1998

1999-2003

2004-thereafter ............
1991 1996-1997

1998-2002

2003-thereafter ....
1990 1996-1999

2000-thereafter ....
1989 1996-1999

2000-thereafter ............
1988 ..o 1996-1998

1999-thereafter ............

Post-Rebuild Level.3
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Model éﬁ]ﬁg of en- Year for which TLF is being calculated Pamcglgg%&rg?aﬁ?)l(ﬁ}fl (see

1987 i 1996-1998 Post-Rebuild Level.2
1999-thereafter ............ Post-Rebuild Level.3

1986 ..o 1996-1997 Pre-Rebuild Level.!
1998-thereafter Post-Rebuild Level.3

1985 e 1996 ......... Pre-Rebuild Level.!
1997-thereafter Post-Rebuild Level.2

1984 1996-thereafter . Post-Rebuild Level.2

Pre-1984 1996-thereafter ........... . . | Pre-Rebuild Level.

1The pre-rebuild PM level established in paragraph (c)(1)(iii)(A) of this section.

2The post-rebuild PM level established pursuant to paragraph
3The post-rebuild PM level established pursuant to paragraph
4The post-rebuild PM level established pursuant to paragraph

(2) To determine compliance under
this program, the TLF, rounded to two
places after the decimal, shall be com-
pared with an annual Fleet Level At-
tained (FLA) of particulate emissions
calculated using the equation defined
in paragraph (c)(2)(i) of this section,
and also rounded to two places after

1993

)

(c
(c
(c

)(iii)(B) of this section.
)(iii)(C) of this section.

f
)(1
)(1)(ii i i
)(1)(iii)(D) of this section.

the decimal. At all times during a
given calendar year, the FLA must be
at or below the TLF for the same cal-
endar year in order for the fleet to be
in compliance.

(i) An urban bus operator shall cal-
culate its Fleet Level Attained (FLA)
using the following equation:

> (Buy)X(WEyy)

MY=MY,
FLA =

1993

Z Byy [+Bg
MY=MY,

Where,

MY is the model year.

MY, is the model year of the oldest urban
bus in an operator’s fleet.

Bmy is the number of urban buses of model
yvear MY in an operator’s fleet, excluding
those urban buses older than fifteen years
that meet a 0.10 grams per brake horse-
power-hour particulate standard.

Br is the number of 1993 and earlier model
year urban buses retired since January 1,
1995 that would have been less than 15
years old, as calculated by the model year
of the urban bus on December 31st of the
given calendar year, but does not include
retired urban buses that are replaced by
other 1993 and earlier model year urban
buses.
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WEwmy is the weighted average of engine-spe-
cific particulate emissions for urban buses
in that model year in an operator’s fleet,
excluding those urban buses older than fif-
teen years that meet a 0.10 grams per
brake horsepower-hour particulate stand-
ard, calculated using the formula in para-
graph (c¢)(2)(ii) of this section.

(ii) The weighted average of engine
specific particulate emissions for urban
buses of a particular model year, ex-
cluding those urban buses older than
fifteen years that meet a 0.10 grams per
brake horsepower-hour particulate
standard is calculated using the fol-
lowing equation:
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WE,\y =

Where,

q is the number of different engine configu-
rations in a given model year, excluding
those urban buses older than fifteen years
that meet a 0.10 grams per brake horse-
power-hour particulate standard.

B, is the number of urban buses with a spe-
cific engine configuration.

E, is the engine-specific particulate emission
level for a given configuration.

(iii) The E, shall be defined as:

(A) The pre-rebuild level as specified
in paragraph (c)(1)(iii) of this section in
cases where an engine has not been re-
built after January 1, 1995 or has been
rebuilt to its original configuration; or

(B) The particulate emission level (in
grams per brake horsepower-hour)
achieved after installing emission con-
trol equipment on the urban bus at
time of rebuild, where an engine has
been rebuilt using emission control
equipment after January 1, 1995. Such
particulate emission levels will be es-
tablished by the equipment certifier
during equipment certification; or

(C) 0.10 grams per brake horsepower-
hour (0.037 grams per megajoule) for
urban buses covered by the provisions
specified in paragraph (d)(1) of this sec-
tion; or

(D) The particulate emission level (in
grams per brake horsepower-hour) of
the upgrade engine configuration for
urban buses covered by the provisions
specified in paragraph (d)(3) of this sec-
tion; or

(E) The particulate emission level (in
grams per brake horsepower-hour) de-
termined by applying an additional
percent reduction in particulate emis-
sions to the particulate levels deter-
mined in paragraphs (c)(2)(iii)(A)
through (¢)(2)(iii)(D) of this section for
those urban buses operating on diesel-
based fuels which achieve particulate
reductions beyond federally required
diesel fuel with 0.05 weight percent sul-
fur content. Such additional percent
reductions will be determined through

§85.1403
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certification of such diesel-based fuels
as specified in §85.1407.

(d)(1) Operators of urban buses cov-
ered by this subpart which have had
particulate traps installed prior to
January 1, 1995, or are powered by an
alternative fuel that significantly re-
duces particulate emissions compared
to emissions from diesel fuel, may as-
sume that such urban buses are oper-
ating at a PM level of 0.10 grams per
brake horsepower-hour (0.037 grams per
megajoule) for purposes of meeting the
requirements set forth in paragraphs
(b) and (c) of this section as long as
such urban buses have engines that are
properly calibrated and maintained in
accordance with equipment manuals
and instructions, and the operator has
no reason to believe otherwise.

(2) Any urban buses which have had
particulate traps installed prior to
January 1, 1995, or are powered by a
fuel that significantly reduces particu-
late emissions compared to emissions
from diesel fuel, whose engines have
not been properly calibrated and main-
tained in accordance with equipment
manuals and instructions or the oper-
ator has reason to believe otherwise,
shall be treated as if such equipment
was not installed for purposes of deter-
mining compliance with paragraphs (b)
and (c) of this section.

(3) Operators of urban buses covered
by this subpart which have upgrade
kits installed prior to January 1, 1995,
may assume that such urban buses are
operating at the PM level of the up-
graded engine configuration for pur-
poses of meeting the requirements set
forth in paragraphs (b) and (c¢) of this
section.

(e)(1) The standard and percent emis-
sion reductions requirements set forth
in paragraphs (b) and (c) of this section
refer to exhaust emitted over the oper-
ating schedule set forth in paragraph
(£)(2) of Appendix I to part 86 of this
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chapter and measured and calculated
in accordance with the procedures set
forth in subpart N of part 86 of this
chapter.

(2) Equipment certifiers may also
submit emission results from EPA-ap-
proved alternative test procedures
showing compliance with the 25 per-
cent reduction requirements of para-
graphs (b) and (c) of this section. As re-
quired in §85.1414, the equipment cer-
tifier shall supply information on the
alternative test procedure which sup-
ports the certifier’s claims that the al-
ternative test procedure is typical of
in-use urban bus operation.

(f) Every operator subject to the re-
quirements prescribed in this section
shall keep records of all engine re-
builds and replacements performed on
urban buses as required in §85.1404, and
maintain evidence that their urban
buses are in compliance with the re-
quirements of paragraphs (b) or (c) of
this section.

(g) Operators shall affix the label
provided with the equipment, required
under §85.1411(a), to the engine being
rebuilt with the equipment.

[68 FR 21386, Apr. 21, 1993, as amended at 63
FR 14635, Mar. 26, 1998]

§85.1404 Maintenance of records for
urban bus operators; submittal of
information; right of entry.

(a) The operator of any urban bus for
which this subpart is applicable shall
maintain and retain the following ade-
quately organized and indexed records
beginning January 1, 1995. Each oper-
ator shall keep such records until the
five year anniversary of a rebuild or
until the engine is rebuilt again,
whichever occurs first.

(1) General records. The records re-
quired to be maintained under this
paragraph shall consist of all purchase
records, receipts, and part numbers for
parts and components used in the re-
building of urban bus engines.

(2) Individual records. A brief history
of each urban bus subject to the rebuild
provisions prescribed under this sec-
tion including the records and docu-
mentation required to be maintained
under §85.1403(f) of this subpart.

(3) Fuel purchase records. The records
required under this paragraph consist
of all purchase records of fuels for
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which the operator is claiming addi-
tional emission reductions under
§85.1403(c)(2)(iii)(E), purchase records
for fuel additives required for use with
equipment, and purchase records for
fuels, other than diesel fuel, which are
used with dual-fueled engines.

(b)(1) Any operator subject to the re-
quirements under this section shall
provide any EPA Enforcement Officer,
upon presentation of credentials during
operating hours, access to the fol-
lowing:

(i) Any facility where records re-
quired to be maintained under this sec-
tion are generated or stored.

(ii) Any facility where engine re-
building or replacement takes place.

(2) Upon admission to any facility re-
ferred to in paragraph (b)(1) of this sec-
tion, any EPA Enforcement Officer
shall be allowed:

(i) To inspect and make copies of
records required to be maintained
under this section.

(ii) To inspect and photograph any
urban bus and engine subject to the
standards set forth in §85.1403 of this
subpart.

(iii) To inspect and monitor any ac-
tivity related to the rebuilding or re-
placement of an engine in an urban bus
for which these regulations are applica-
ble as described in §85.1401 of this sub-
part.

§85.1405 Applicability.

The provisions of §§85.1405 through
85.1414 apply to retrofit/rebuild equip-
ment which is to be installed on or
used with 1993 and earlier model year
urban buses whose engines are rebuilt
or replaced after January 1, 1995. For
the purposes of §§85.1405 through
85.1414, ‘“‘equipment’ includes alter-
native fuels and fuel additives to be
used with urban bus engines.

§85.1406 Certification.

(a) Certification compliance shall be
demonstrated as follows:

(1) Test procedure and emission results.
The emission test to be used is the
heavy-duty engine Federal Test Proce-
dure as set forth in the applicable por-
tions of part 86 of this chapter or an ap-
proved alternative test procedure pre-
scribed under §85.1414. Certification
emission testing must be carried out
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using representative production equip-
ment as provided in paragraph (b) of
this section. The test results must
demonstrate that the retrofit/rebuild
equipment will comply with either the
particulate emission requirements of
§§85.1403(b)(1)(1) or 85.1403(b)(2)(i), or
provide some level of particulate emis-
sion reduction, and will not cause the
urban bus engine to fail to meet any
applicable Federal emission require-
ments set for that engine in the appli-
cable portions of 40 CFR part 86, pro-
vided the equipment is properly in-
stalled.

(2) Emission test engine selection. (i)
The test engine used must represent
the ‘“‘worst case’” with respect to par-
ticulate emissions of all those engine
configurations for which the retrofit/
rebuild equipment is being certified.
The worst case engine configuration
shall be the engine configuration hav-
ing the highest engine-out particulate
matter emission levels, when properly
maintained and used, prior to installa-
tion of the retrofit/rebuild equipment.
EPA reserves the right to request data
or information showing that the par-
ticulate emission reduction efficiency
of the retrofit/rebuild equipment being
certified under this paragraph, for use
with more than one engine family, does
not vary significantly among the en-
gine families.

(ii) The results of certification tests
using the worst case engine selections
made in this section shall be applicable
for the other engine configurations for
which the retrofit/rebuild equipment is
designed.

(iii) The worst case test engine se-
lected for certification emission test-
ing is not required to meet Federal
emission standards before the retrofit/
rebuild equipment is installed. How-
ever, each test engine shall have rep-
resentative emissions performance that
is close to the standards and have no
obvious or suspected emission defects.
Each test engine shall be tuned prop-
erly and set to the engine manufactur-
er’s specifications before testing is per-
formed. Any excessively worn or mal-
functioning emission related part shall
be repaired or replaced with a new part
prior to testing.

(iv) To demonstrate compliance with
the particulate emission requirements
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of §85.1403(b)(1)(i), the test engine used
may be a new unused engine, an in-use
engine that has been rebuilt pre-
viously, or an in-use engine that has
not been rebuilt previously.

(v) (A) To demonstrate compliance
with the particulate emission require-
ments of §85.1403(b)(2)(i) on engines for
which particulate certification data ex-
ists, the test engine used may be a new
unused engine, an in-use engine that
has been rebuilt previously, or an in-
use engine that has not been rebuilt
previously.

(B) To demonstrate compliance with
the particulate emission requirements
of §85.1403(b)(2)(i) on engines for which
no particulate certification data exists,
the test engine used may be a new un-
used engine, or an in-use engine that is
newly rebuilt to its original configura-
tion.

(b) Diesel test fuel. Federally re-
quired low sulfur diesel fuel (with a
sulfur content of 0.06 weight percent)
shall be used for all new emissions test-
ing required to be performed for certifi-
cation of retrofit/rebuild equipment for
diesel-fueled urban bus engines.

(c) Test equipment selection. Certifi-
cation shall be based upon tests uti-
lizing representative production equip-
ment selected in a random manner.

(d) Replacing original equipment
parts. Installation of any certified ret-
rofit/rebuild equipment shall not result
in the permanent removal or rendering
inoperative of any original equipment
emission related part other than the
part(s) being replaced. Furthermore,
installation of any certified retrofit/re-
build equipment shall not cause or con-
tribute to an unreasonable risk to the
public health, welfare or safety, or re-
sult in any additional range of param-
eter adjustability or accessibility to
adjustment than that of the vehicle
manufacturer’s emission related part.

(e) Affects on engine on-board diag-
nostic system. Installation of any cer-
tified retrofit/rebuild equipment shall
not alter or render inoperative any fea-
ture of the on-board diagnostic system
incorporated by the engine manufac-
turer. The certified equipment may in-
tegrate with the existing diagnostic
system if it does not alter or render in-
operative any features of the system.



§85.1407

(f) In-use enforcement. (1) As a condi-
tion of certification, the equipment
certifier agrees to notify operators who
have installed this equipment and re-
pair the equipment without cost to the
operator when the Agency determines
that a substantial number of the equip-
ment kits, when properly maintained
and used, and in actual use throughout
the in-use compliance period, do not
meet emission requirements.

(2) If the equipment certifier dis-
agrees with such determination of non-
conformity and so advises the MOD Di-
rector, the MOD Director shall afford
the equipment certifier and other in-
terested persons an opportunity to
present their views and evidence in
support thereof at a public hearing
conducted in accordance with proce-
dures found in §85.1807. For purposes of
this section, substitute the word
“‘equipment’” in place of the phrase
“motor vehicles and engines.”’

§85.1407 Notification of intent to cer-
tify.

(a) Prior to the sale of any certified
retrofit/rebuild equipment, notification
of the intent to certify must be ap-
proved by the MOD Director.

(1) All notifications shall include:

(i) Identification of the candidate
retrofit/rebuild equipment to be cer-
tified, including a list of parts and part
numbers;

(ii) Identification of all engine con-
figurations for which the equipment is
being certified including make(s), en-
gine model(s), model year(s), engine
size(s) and all other specific configura-
tion characteristics necessary to as-
sure that the equipment will not be in-
stalled in any configuration for which
it has not been certified;

(iii) All results and documentation of
tests and procedures used by the equip-
ment certifier as evidence of compli-
ance with the emission requirements
specified in §85.1406;

(iv) A description of the test equip-
ment selection criteria used, and a
statement that the test equipment
used for certification testing is rep-
resentative production equipment con-
sistent with §85.1406(c);

(v) A description of the test engine
selection criteria used, and rationale
that supports the technical judgment
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of the equipment certifier that the en-
gine configuration used for -certifi-
cation testing represents worst case
with respect to particulate matter
emissions of all those configurations
for which the retrofit/rebuild equip-
ment is being certified, and all data
that supports that conclusion;

(vi) A copy of the written
tions for proper maintenance
of the equipment, including instruc-
tions as to whether the engine must be
rebuilt to its original configuration be-
fore installing the equipment;

(vii) The scheduled maintenance re-
quired for the equipment over the in-
use compliance period, including serv-
ice intervals of the retrofit/rebuild
equipment which detail the mainte-
nance and replacement intervals in
months and/or miles, as applicable;

(viii) A copy of the warranty lan-
guage to be provided to the operator
pursuant to both §§85.1409(a) and
85.1409(b);

(ix) A statement of commitment and
willingness to comply with all the rel-
evant terms and conditions of this sub-
part;

(x) A statement by the equipment
certifier that use of its certified equip-
ment will not cause a substantial in-
crease to urban bus engine emissions in
any normal driving mode not rep-
resented during certification testing;
and

(xi) The office or officer of the equip-
ment certifier authorized to receive
correspondence regarding certification
requirements pursuant to this subpart.

(2) If an equipment certifier wishes to
certify equipment for use under
§85.1403(b) for all affected urban bus op-
erators as specified in §85.1401, the no-
tification shall also contain all data
and documentation used by the equip-
ment certifier as evidence of compli-
ance with the life cycle cost require-
ments specified in §§85.1403(b)(1)(ii) or
85.1403(b)(2)(ii); including:

(i) The price to be charged to an
urban bus operator for the equipment,
excluding shipping and handling costs
and taxes;

(ii) A detailed breakout of the total
number of hours necessary to install
the equipment, and the number of

instruc-
and use
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hours necessary to install the equip-
ment, incremental to a standard re-
build;

(iii) For equipment not requiring a
change from on road diesel fuel, the
percent change in fuel economy for an
urban bus engine retrofitted with the
equipment compared to the original
engine based on testing performed over
the heavy-duty engine Federal test
procedure or an approved alternative
test procedure prescribed under
§85.1414, including all test data sup-
porting the reported change in fuel
economy;

(iv) For alternatively-fueled equip-
ment, the fuel economy of the retro-
fitted engine based on testing per-
formed over an approved test procedure
prescribed under §85.1414, including all
test data supporting the reported fuel
economy, and the unit price of the al-
ternative fuel that will be charged to
all affected urban bus operators;

(v) For equipment requiring a fuel
additive, the amount of fuel additive
required per gallon of fuel and the unit
price of the fuel additive that will be
charged to all affected urban bus opera-
tors; and

(vi) A list of the scheduled mainte-
nance for an engine with the retrofit,
and a detailed breakdown of the cost of
the parts necessary to perform sched-
uled maintenance, incremental to the
cost of the parts necessary for mainte-
nance typically performed on an engine
without the equipment.

(3) If an equipment certifier wishes to
certify equipment for use under
§85.1403(b), but not for use by all af-
fected urban bus operators as specified
in §85.1401, the notification shall, in ad-
dition to the data and documentation
specified in paragraph (a)(1) of this sec-
tion, also contain data and documenta-
tion that demonstrate compliance with
the life cycle cost requirements speci-
fied in §85.1403(b)(1)(ii) or
§85.1403(b)(2)(ii) including:

(i) A detailed breakout of the total
number of hours necessary to install
the equipment, and the number of
hours necessary to install the equip-
ment, incremental to a standard re-
build;

(ii) The percent change in fuel econ-
omy for an urban bus engine retro-
fitted with the equipment compared to
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the original engine based on testing
performed over the heavy-duty engine
Federal test procedure or an approved
alternative test procedure prescribed
under §85.1414, including all test data
supporting the reported change in fuel
economy;

(iii) A list of the scheduled mainte-
nance for an engine with the retrofit,
and a detailed breakdown of the cost of
the scheduled maintenance, incre-
mental to the cost of maintenance
typically performed on an engine with-
out the equipment;

(iv) For alternatively-fueled equip-
ment, the fuel economy of the retro-
fitted engine based on testing per-
formed over an approved test procedure
prescribed under §85.1414, including all
test data supporting the reported fuel
economy;

(v) For equipment requiring a fuel
additive, the amount of fuel additive
required per gallon of fuel; and

(vi) A description of the type of
urban bus operator to which the equip-
ment certifier expects to sell the equip-
ment for less than the life cycle cost
requirements specified in
§85.1403(b)(1)(ii) or §85.1403(b)(2)(ii).

(4) The notification shall be signed by
an officer of the equipment certifier at-
testing to the accuracy and complete-
ness of the information supplied in the
notification.

(5) Notification to the Agency shall
be by certified mail or another method
by which date of receipt can be estab-
lished.

(6) Two complete and identical copies
of the notification and any subsequent
industry comments on any such notifi-
cation shall be submitted by the equip-
ment certifier to: MOD Director, MOD
(6405J), Attention: Retrofit/Rebuild
Equipment, 401 “M”’ Street SW., Wash-
ington, DC 20460.

(7) A copy of the notification sub-
mitted under paragraph (a)(6) of this
section will be placed in a public dock-
et and a summary will be published in
the FEDERAL REGISTER. Any party in-
terested in the outcome of the decision
as to whether retrofit/rebuild equip-
ment may be certified, may submit
comments to the MOD Director on any
notice in the public docket for 45 days
after the summary of the notification
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of intent to certify has been published
in the FEDERAL REGISTER.

(b)(1) For an urban bus operator to
take credit for additional particulate
emission reductions for use of a clean
diesel fuel under §85.1403(c)(2)(iii)(E),
the following information must be sub-
mitted to the Agency:

(i) The additional percent reduction
in particulate emissions for engines op-
erated on the clean diesel fuel.

40 CFR Ch. | (7-1-07 Edition)

(A) The additional percent reduction
in particulate emissions shall be cal-
culated based on the results of emis-
sion tests performed on urban bus en-
gines using federally required low sul-
fur fuel and the fuel for which the cer-
tifier is demonstrating addition emis-
sion reductions.

(B) The additional percent reduction
in particulate emissions shall be cal-
culated based on the following equa-
tion:

Percent reduction of particulate emissions

Particulate emissions
for engines operated

on Federally required

low sulfur fuel

Particulate emissions
for engines operated
on clean diesel fuel

Particulate emissions

for engines operated

on Federally required
low sulfur fuel

(ii) The emission testing results for
hydrocarbons, carbon monoxide, and
oxides of nitrogen. The results must
show that use of the clean diesel fuel
does not lead to increases in any of
these emissions.

(2) Emission test results must be sub-
mitted for all of the engine models for
which an urban bus operator wishes to
claim additional particulate emission
reductions.

(3) Emissions test results shall be
measured over the heavy-duty engine
Federal test procedure or an approved
alternative test procedure prescribed
under §85.1414.

(¢c) The MOD Director reserves the
right to review an application to deter-
mine if the submitted documents ade-
quately meet all the requirements for
certification specified in §§85.1406 and
85.1407. The MOD Director shall deter-
mine and will publish in the FEDERAL
REGISTER the effective date of certifi-
cation of the candidate equipment.
Equipment may be sold as certified
after the effective date of certification.

EFFECTIVE DATE NOTE: Information collec-
tion requirements in §85.1407 have not been
approved by the Office of Management and
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OMB has approved them.
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(a) At any time prior to certification,
the MOD Director may notify the
equipment certifier that such equip-
ment shall not be certified pending fur-
ther investigation. The basis upon
which this notification shall be made
may include, but not be limited to, in-
formation or test results submitted by
the equipment certifier, or public com-
ments submitted on the equipment
which indicate:

(1) The test procedure used to dem-
onstrate compliance with the particu-
late matter emission standard or per-
cent reduction of §85.1403 was not in
compliance with the heavy-duty engine
Federal Test Procedure of 40 CFR part
86 or an alternative test procedure ap-
proved by the Agency under §85.1414; or

(2) Use of the candidate equipment
may cause an urban bus engine to ex-
ceed any applicable emission require-
ments; or

(3) Use of the candidate equipment
could cause or contribute to an unrea-
sonable risk to public health, welfare

Objections to certification.
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or safety in its operation or function;
or
(4) Installation of the candidate
equipment requires procedures or ma-
terials which would likely cause such
equipment to be improperly installed
under normal conditions or would like-
ly result in an urban bus engine being
misadjusted; or

(5) Information and/or data required
to be in the notification of intent to
certify as provided by §85.1407 have not
been provided or may be inadequate; or

(6) The life cycle cost estimates pro-
vided by the equipment certifier do not
accurately reflect the true life cycle
costs for the candidate equipment.

(b) The equipment certifier must re-
spond in writing to the statements
made in the notification by the MOD
Director, or the MOD Director shall
withdraw the equipment certifier’s no-
tification of intent to certify. A copy of
the certifier’s response will be placed
in the public docket.

(1) Any party interested in the out-
come of a decision as to whether ret-
rofit/rebuild equipment may be cer-
tified may provide the MOD Director
with any relevant written information
up to ten days after the certifier re-
sponds to the MOD Director’s objec-
tion.

(2) Any interested party may request
additional time to respond to the infor-
mation submitted by the equipment
certifier. The MOD Director upon a
showing of good cause by the inter-
ested party may grant an extension of
time to reply up to 30 days.

(3) The equipment certifier may reply
to information submitted by interested
parties. Notification of intent to reply
shall be submitted to the MOD Direc-
tor within 10 days of the date informa-
tion from interested parties is sub-
mitted to the MOD Director.

(4) The MOD Director may, at his or
her discretion, allow oral presentations
by the equipment certifier or any in-
terested party in connection with con-
tested equipment certification.

(c) If notification has been provided
to an equipment certifier pursuant to
paragraph (a) of this section, the MOD
Director shall, after reviewing all per-
tinent data and information, render a
decision and inform the equipment cer-
tifier in writing as to whether such
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equipment may be certified and, if so,
under what conditions the equipment
may be certified. The written decision
shall include an explanation of the rea-
sons therefor.

(1) The decision by the MOD Director
shall be provided to the certifier after
receipt of all necessary information by
the certifier or interested parties, or of
the date of any oral presentation re-
garding the certification, whichever
occurs second.

(2) A copy of the decision shall be
sent to all interested parties identified
in paragraphs (b)(3) and (b)(4) of this
section.

(3) Within 20 days of receipt of a deci-
sion made pursuant to paragraph (c) of
this section, any party may file a writ-
ten appeal to the Office Director. The
Office Director may, in his or her dis-
cretion, allow additional oral or writ-
ten submissions, prior to rendering a
final decision. The schedule for such
submission shall be in accordance with
the schedule specified in §85.1408(b).

(4) If no party files an appeal with
the Office Director within 20 days, then
the decision of the MOD Director shall
be final.

(5) The Office Director shall make a
final decision regarding the certifi-
cation of equipment after receipt of all
necessary information by the equip-
ment certifier or from the date of any
oral presentation, whichever occurs
later.

(6) A copy of all final decisions made
under this section shall be published in
the FEDERAL REGISTER.

§85.1409 Warranty.

(a) As a condition of certification,
the retrofit/rebuild equipment certifier
shall warrant that if the certified
equipment is properly installed and
maintained as stated in the written in-
structions for proper maintenance and
use, the equipment will not cause an
urban bus engine to exceed the emis-
sion requirements of this subpart and
the emission standards set forth in 40
CFR part 86. This retrofit/rebuild
equipment warranty shall extend for a
period of 150,000 miles from when the
equipment is installed.

(b) As a condition of certification,
the retrofit/rebuild equipment certifier
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shall provide an emissions defect war-
ranty that if the certified equipment is
properly installed and maintained as
stated in the written instructions for
proper maintenance and use, the equip-
ment certifier will replace all defective
parts, free of charge. This emissions de-
fect warranty shall extend for a period
of 100,000 miles from when the equip-
ment is installed.

§85.1410 Changes after certification.

The equipment certifier shall recer-
tify any retrofit/rebuild equipment
which was certified pursuant to
§85.1406 and to which modifications are
made affect emissions or the capability
of the equipment to meet any other re-
quirement of this subpart.

§85.1411 Labeling requirements.

(a) All retrofit/rebuild equipment cer-
tified pursuant to this subpart shall
contain a label that shall be affixed to
the rebuilt engine which states, ‘“‘Cer-
tified to EPA Urban Bus Engine Re-
build Standards,” the model and serial
number of the equipment, the particu-
late emissions certification level of the
equipment, and the name of the equip-
ment certifier or other party des-
ignated to determine the validity of
warranty claims. The label containing
the information must be made durable
and readable for at least the in-use
compliance period of the equipment.

(b) The package in which the cer-
tified retrofit/rebuild equipment is con-
tained, or an insert as described in
paragraph (c) of this section, must
have the following information con-
spicuously placed thereon:

(1) The statement ‘‘Certified by
(name of certifier or warranter) to EPA
Urban Bus Engine Rebuild Emission
Standards’’; and

(2) A list of the vehicles or engines
(in accordance with §85.1407(a)(1)(ii))
for which the equipment is certified,
unless such information is provided as
specified in paragraph (d) of this sec-
tion.

(c) The package in which the cer-
tified retrofit/rebuild equipment is con-
tained must include the following in-
formation provided on a written insert:

(1) A list of the vehicles or engines
(in accordance with §85.1407(a)(1)(ii))
for which the equipment is certified,
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unless such information is provided as
specified in paragraph (d) of this sec-
tion;

(2) A list of all of the parts and iden-
tification numbers for the parts in-
cluded in the package;

(3) The instructions for proper instal-
lation of the equipment;

(4) A statement of the maintenance
or replacement interval for which the
retrofit/rebuild equipment is certified;
and

(5) A description of the maintenance
necessary to be performed on the ret-
rofit/rebuild equipment in the proper
maintenance and use of the equipment.

(d) The information required by para-
graphs (b)(2) and (c)(1) of this section
may be provided in a catalog rather
than on the package or on an insert,
provided that access to the catalog is
readily available to purchasers and in-
stallers of the equipment.

(e) When an equipment certifier de-
sires to certify existing in-service
stocks of its products, it may do so
provided:

(1) The equipment does not differ in
any operational or durability char-
acteristic from the equipment specified
in the notification made pursuant to
§85.1407; and

(2) An information sheet is made
available to all parties selling the
equipment.

(i) The information sheet shall be
provided with all equipment sold as
certified; and

(ii) The information sheet shall con-
tain all of the information specified in
paragraph (b) of this section.

EFFECTIVE DATE NOTE: Information collec-
tion requirements in §85.1411 have not been
approved by the Office of Management and
Budget (OMB) and are not effective until
OMB has approved them.

§85.1412 Maintenance and submittal
of records for equipment certifiers.

(a) For each certified retrofit/rebuild
equipment, the equipment certifier
must establish, maintain and retain for
5 years from the date of certification
the following adequately organized and
indexed records:

(1) Detailed production drawings
showing all dimensions, tolerances,
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performance requirements and mate-
rial specifications and any other infor-
mation necessary to completely de-
scribe the equipment;

(2) All data obtained during testing
of the equipment and subsequent anal-
yses based on that data, including the
mileage and the vehicle or engine con-
figuration determinants;

(3) All information used in deter-
mining those vehicles or engine for
which the equipment is represented as
being equivalent from an emissions
standpoint to the original equipment
being replaced;

(4) A description of the quality con-
trol plan used to monitor production
and assure compliance of the equip-
ment with the applicable certification
requirements;

(5) All data taken in implementing
the quality control plan, and any sub-
sequent analyses of that data; and

(6) All in-service data, analyses per-
formed by the equipment certifier and
correspondence with vendors, distribu-
tors, consumers, retail outlets or en-
gine manufacturers regarding any de-
sign, production or in-service problems
associated with 256 or more pieces of
any certified equipment.

(b) The records required to be main-
tained in paragraph (a) of this section
shall be made available to the Agency
upon the written request of the MOD
Director.

(c) If the equipment certifier is sell-
ing equipment that is not certified as
available to all affected urban bus op-
erators under §85.1403(b) and §85.1407,
then the equipment certifier shall sub-
mit to EPA, at the time an offer is
made, a copy of all offers made to af-
fected urban bus operators for which
the equipment certifier has offered to
sell its certified equipment for less
than the life cycle cost limits specified
in §85.1403(b)(1)(iii) or §85.1403(b)(2)(iii).
The equipment certifier may assert
that some of the information is enti-
tled to confidential treatment as pro-
vided in §85.1414.

EFFECTIVE DATE NOTE: Information collec-
tion requirements in §85.1412 have not been
approved by the Office of Management and
Budget (OMB) and are not effective until
OMB has approved them.
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§85.1413 Decertification.

(a) The MOD Director may notify an
equipment certifier that the Agency
has made a preliminary determination
that certain retrofit/rebuild equipment
should be decertified.

(1) Such a preliminary determination
may be made if there is reason to be-
lieve that the equipment manufactured
has failed to comply with §§85.1405
through 85.1414. Information upon
which such a determination will be
made includes but is not limited to the
following:

(i) The equipment was certified on
the basis of emission tests, and the pro-
cedures used in such tests were not in
substantial compliance with a portion
or portions of the heavy-duty engine
Federal Test Procedure contained in 40
CFR part 86 or an alternative test pre-
scribed under 40 CFR 85.1414; or

(ii) Use of the certified equipment is
causing urban bus engine emissions to
exceed emission requirements for any
regulated pollutant; or

(iii) Use of the certified equipment
causes or contributes to an unreason-
able risk to public health, welfare or
safety or severely degrades driveability
operation or function; or

(iv) The equipment has been modified
in a manner requiring recertification
pursuant to §85.1410; or

(v) The certifier of such equipment
has not established, maintained or re-
tained the records required pursuant to
§85.1412 or fails to make the records
available to the MOD Director upon
written request pursuant to §85.1412; or

(vi) The life cycle cost of the equip-
ment exceeds the limits specified in
§85.1403(b)(1)(iii) or §85.1403(b)(2)(iii).

(2) Notice of a preliminary deter-
mination to decertify shall contain:

(i) A description of the noncomplying
equipment;

(ii) The basis for the MOD Director’s
preliminary decision; and

(iii) The date by which the certifier
must:

(A) Terminate the sale of the equip-
ment as certified equipment; or

(B) Make the necessary change (if so
recommended by the Agency); or

(C) Request an opportunity in writ-
ing to dispute the allegations of the
preliminary decertification.
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(b) If the equipment certifier re-
quests an opportunity to respond to the
preliminary determination, the cer-
tifier and other parties interested in
the MOD Director’s decision whether
to decertify the equipment shall, with-
in 15 days of the date of the request,
submit written presentations, includ-
ing the relevant information and data,
to the MOD Director. The MOD Direc-
tor, in his or her discretion, may pro-
vide an opportunity for oral presen-
tations.

(1) Any interested party may request
additional time to respond to the infor-
mation submitted by the equipment
certifier. The MOD Director upon a
showing of good cause by the inter-
ested party may grant an extension of
time to reply up to 30 days.

(2) The equipment certifier may have
an extension of up to 30 days to reply
to information submitted by interested
parties. Notification of intent to reply
shall be submitted to the MOD Direc-
tor within 10 days of the date informa-
tion from interested parties is sub-
mitted to the MOD Director.

(c) If an equipment certifier has dis-
puted the allegations of the prelimi-
nary decisions, the MOD Director shall,
after reviewing any additional infor-
mation, notify the equipment certifier
of his or her decision whether the
equipment may continue to be sold as
certified. This notification shall in-
clude an explanation upon which the
decision was made and the effective
date for decertification, where appro-
priate.

(d) Within 20 days from the date of a
decision made pursuant to paragraph
(c) of this section, any adversely af-
fected party may appeal the decision to
the Office Director.

(1) A petition for appeal to the Office
Director must state all of the reasons
why the decision of the MOD Director
should be reversed.

(2) The Office Director may, in his or
her discretion, allow additional oral or
written testimony.

(3) If no appeal is filed with the Office
Director within the permitted time pe-
riod, the decision of the MOD Director
shall be final.

(e) If a final decision is made to de-
certify equipment under paragraph (d)
of this section, the certifier of such
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equipment shall notify his immediate
customers that, as of the date of the
final determination, the equipment in
question has been decertified. The
equipment certifier shall offer to re-
place decertified equipment in the cus-
tomer’s inventory with certified re-
placement equipment or, if unable to
do so, shall at the customer’s request
repurchase such inventory at a reason-
able price. The immediate customers
must stop selling the equipment once
the certifier has notified the customer
that the equipment has been decerti-
fied.

(f) Notwithstanding the requirements
of paragraph (e) of this section, equip-
ment purchased by an urban bus oper-
ator prior to decertification, shall be
considered certified pursuant to this
subpart.

§85.1414 Alternative test procedures.

As a part of the certification process,
as set forth in §85.1406, a certifier may
request that the Agency approve an al-
ternative test procedure, other than
the heavy-duty engine Federal test
procedure, to show compliance with
the 25 percent reduction in particulate
matter emissions as noted in
§85.1403(b)(2)(1). The alternative test
may be a chassis-based test, but the al-
ternative test shall be representative
of in-use urban bus operation. The re-
questor shall supply relevant technical
support to substantiate its claim of
representativeness. Upon an acceptable
showing that an alternative test is rep-
resentative of in-use urban bus oper-
ation, the Agency shall determine
whether to set such alternative test
procedures through rulemaking. The
provisions of the certification process
apply to such a request for alternative
procedures.

EFFECTIVE DATE NOTE: Information collec-
tion requirements in §85.1414 have not been
approved by the Office of Management and
Budget (OMB) and are not effective until
OMB has approved them.

§85.1415 Treatment of confidential in-
formation.

(a) Any certifier may assert that
some or all of the information sub-
mitted pursuant to this subpart is enti-
tled to confidential treatment as pro-
vided by 40 CFR part 2, subpart B.
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(b) Any claim of confidentiality must
accompany the information at the time
it is submitted to the Agency.

(c) To assert that information sub-
mitted pursuant to this subpart is con-
fidential, a certifier must indicate
clearly the items of information
claimed confidential by marking, cir-
cling, bracketing, stamping, or other-
wise specifying the confidential infor-
mation. In addition to the complete
and identical copies submitted pursu-
ant to §85.1407(a)(6), the submitter
shall also provide two identical copies
of its submittal from which all con-
fidential information shall be deleted.
If a need arises to publicly release non-
confidential information, the Agency
will assume that the submitter has ac-
curately deleted all confidential infor-
mation from this second copy.

(d) If a claim is made that some or all
of the information submitted pursuant
to this subpart is entitled to confiden-
tial treatment, the information cov-
ered by that confidentiality claim will
be disclosed by the Administrator only
to the extent and by means of the pro-
cedures set forth in 40 CFR part 2, sub-
part B.

(e) Information provided without a
claim of confidentiality at the time of
submission may be made available to
the public by the Agency without fur-
ther notice to the submitter, in accord-
ance with 40 CFR 2.204(c)(2)(1)(A).

Subpart P—Importation of Motor
Vehicles and Motor Vehicle
Engines

AUTHORITY: 42 U.S.C. 7522, 7525, 7541, 7542(a)
and 7601(a).

SOURCE: 52 FR 36156, Sept. 25, 1987, unless
otherwise noted.

§85.1501 Applicability.

(a) Except where otherwise indicated,
this subpart is applicable to motor ve-
hicles and motor vehicle engines which
are offered for importation or imported
into the United States and for which
the Administrator has promulgated
regulations under part 86 prescribing
emission standards but which are not
covered by certificates of conformity
issued under section 206(a) of the Clean
Air Act (i.e., which are nonconforming
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vehicles as defined below), as amended,
and part 86 at the time of conditional
importation. Compliance with regula-
tions under this subpart shall not re-
lieve any person or entity from compli-
ance with other applicable provisions
of the Clean Air Act.

(b) Regulations prescribing further
procedures for importation of motor
vehicles and motor vehicle engines into
the Customs territory of the United
States, as defined in 19 U.S.C. 1202, are
set forth at 19 CFR 12.73.

(c) References in this subpart to en-
gine families and emission control sys-
tems shall be deemed to apply to dura-
bility groups and test groups as appli-
cable for manufacturers certifying new
light-duty vehicles, light-duty trucks,
and Otto-cycle complete heavy-duty
vehicles under the provisions of 40 CFR
part 86, subpart S.

[62 FR 36156, Sept. 25, 1987, as amended at 64
FR 23919, May 4, 1999; 656 FR 59943, Oct. 6,
2000]
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(a) As used in this subpart, all terms
not defined herein have the meanings
given them in 19 CFR 12.73, in the
Clean Air Act, as amended, and else-
where in parts 85 and 86 of this chapter.

(1) Act. The Clean Air Act, as amend-
ed (42 U.S.C. 7401 et seq.).

(2) Administrator. The Administrator
of the Environmental Protection Agen-
cy.

(3) Certificate of conformity. The docu-
ment issued by the Administrator
under section 206(a) of the Act.

(4) Certificate holder. The entity in
whose name the certificate of con-
formity for a class of motor vehicles or
motor vehicle engines has been issued.

(6) The Federal Compliance Testing se-
quence (FCT). The testing sequence
that incorporates all of the testing re-
quirements of part 86 applicable at the
time of an emissions test conducted
pursuant to this subpart.

(6) FTP. The Federal Test Procedure
at part 86.

(7) Independent commercial importer
(ICI). An importer who is not an origi-
nal equipment manufacturer (OEM)
(see definition below) or does not have
a contractual agreement with an OEM
to act as its authorized representative
for the distribution of motor vehicles

Definitions.
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or motor vehicle engines in the U.S.
market.

(8) Model year. The manufacturer’s
annual production period (as deter-
mined by the Administrator) which in-
cludes January 1 of such calendar year;
Provided, That if the manufacturer has
no annual production period, the term
“model year’’ shall mean the calendar
year in which a vehicle is modified. A
certificate holder shall be deemed to
have produced a vehicle or engine when
the certificate holder has modified the
nonconforming vehicle or engine.

(9) Nonconforming vehicle or engine. A
motor vehicle or motor vehicle engine
which is not covered by a certificate of
conformity prior to final or conditional
importation and which has not been fi-
nally admitted into the United States
under the ©provisions of §85.1505,
§85.1509 or the applicable provisions of
§85.1512. Excluded from this definition
are vehicles admitted under provisions
of §85.1512 covering EPA approved man-
ufacturer and U.S. Government Agency
catalyst and O, sensor control pro-
grams.

(10) Original equipment manufacturer
(OEM). The entity which originally
manufactured the motor vehicle or
motor vehicle engine prior to condi-
tional importation.

(11) Original production (OP) year. The
calendar year in which the motor vehi-
cle or motor vehicle engine was origi-
nally produced by the OEM.

(12) Original production (OP) years old.
The age of a vehicle as determined by
subtracting the original production
year of the vehicle from the calendar
year of importation.

(13) Running changes. Those changes
in vehicle or engine configuration,
equipment or -calibration which are
made by an OEM or ICI in the course of
motor vehicle or motor vehicle engine
production.

(14) United States. United States in-
cludes the States, the District of Co-
lumbia, the Commonwealth of Puerto
Rico, the Commonwealth of the North-
ern Mariana Islands, Guam, American
Samoa, and the U.S. Virgin Islands.

(15) Useful life. A period of time/mile-
age as specified in part 86 for a noncon-
forming vehicle which begins at the
time of resale (for a motor vehicle or
motor vehicle engine owned by the ICI
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at the time of importation) or release
to the owner (for a motor vehicle or
motor vehicle engine not owned by the
ICI at the time of importation) of the
motor vehicle or motor vehicle engine
by the ICI after modification and/or
test pursuant to §85.1505 or §85.1509.

(16) Working day. Any day on which
Federal government offices are open
for normal business. Saturdays, Sun-
days, and official Federal holidays are
not working days.

(b) [Reserved]

[62 FR 361566, Sept. 25, 1987, as amended at 61
FR 5842, Feb. 14, 1996; 70 FR 40430, July 13,
2005]

§85.1503 General requirements for im-
portation of nonconforming vehi-
cles and engines.

(a) A nonconforming vehicle or en-
gine offered for importation into the
United States must be imported by an
ICI who is a current holder of a valid
certificate of conformity unless an ex-
emption or exclusion is granted by the
Administrator under §85.1511 of this
subpart or the vehicle is eligible for
entry under §85.1512.

(b) Final admission shall not be
granted unless:

(1) The vehicle or engine is covered
by a certificate of conformity issued in
the name of the importer under part 86
and the certificate holder has complied
with all requirements of §85.1505; or

(2) The vehicle or engine is modified
and emissions tested in accordance
with the provisions of §85.1509 and the
certificate holder has complied with all
other requirements of §85.1509; or

(3) The vehicle or engine is exempted
or excluded under §85.1511; or

(4) The vehicle was covered originally
by a certificate of conformity and is
otherwise eligible for entry under
§85.1512.

(c) In any one certificate year (e.g.,
the current model year), an ICI may fi-
nally admit no more than the following
numbers of nonconforming vehicles or
engines into the United States under
the provisions of §85.1505 and §85.1509,
except as allowed by paragraph (e) of
this section:

(1) 5 heavy-duty engines.

(2) A total of 50 light-duty vehicles,
light-duty trucks, and medium-duty
passenger vehicles.
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(3) 50 highway motorcycles.

(d) For ICIs owned by a parent com-
pany, the importation limits in para-
graph (c) of this section include impor-
tation by the parent company and all
its subsidiaries.

(e) An ICI may exceed the limits out-
lined paragraphs (c¢) and (d) of this sec-
tion, provided that any vehicles/en-
gines in excess of the limits meet the
emission standards and other require-
ments outlined in the provisions of
§85.1515 for the model year in which the
motor vehicle/engine is modified (in-
stead of the emission standards and
other requirements applicable for the
OP year of the vehicle/engine).

[62 FR 36156, Sept. 25, 1987, as amended at 70
FR 40430, July 13, 2005]

§85.1504 Conditional admission.

(a) A motor vehicle or motor vehicle
engine offered for importation under
§85.1505, §85.1509 or §85.1512 may be con-
ditionally admitted into the United
States, but shall be refused final ad-
mission unless:

(1) At the time of conditional admis-
sion, the importer has submitted to the
Administrator a written report that
the subject vehicle or engine has been
permitted conditional admission pend-
ing EPA approval of its application for
final admission under §85.1505, §85.1509,
or §85.1512. This written report shall
contain the following:

(i) Identification of the importer of
the vehicle or engine and the import-
er’s address and telephone number;

(ii) Identification of the vehicle or
engine owner and the vehicle or engine
owner’s address, telephone number and
taxpayer identification number;

(iii) Identification of the vehicle or
engine;

(iv) Information indicating under
what provision of these regulations the
vehicle or engine is to be imported;

(v) Identification of the place where
the subject vehicle or engine will be
stored until EPA approval of the im-
porter’s application to the Adminis-
trator for final admission;

(vi) Authorization for EPA Enforce-
ment Officers to conduct inspections or
testing otherwise permitted by the Act
or regulations thereunder;
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(vii) Identification, where applicable,
of the certificate by means of which
the vehicle is being imported;

(viii) The original production year of
the vehicle; and

(ix) Such other information as is
deemed necessary by the Adminis-
trator.

(b) Such conditional admission shall
not be under bond for a vehicle or en-
gine which is imported under §85.1505
or §85.1509. A bond will be required for
a vehicle or engine imported under ap-
plicable provisions of §85.1512. The pe-
riod of conditional admission shall not
exceed 120 days. During this period, the
importer shall store the vehicle or en-
gine at a location where the Adminis-
trator will have reasonable access to
the vehicle or engine for his/her inspec-
tion.

§85.1505 Final admission of certified
vehicles.

(a) A motor vehicle or engine may be
finally admitted into the United States
upon approval of the certificate hold-
er’s application to the Administrator.
Such application shall be made either
by completing EPA forms or by sub-
mitting the data electronically to
EPA’s computer, in accordance with

EPA instructions. Such application
shall contain:
(1) The information required in

§85.1504(a);

(2) Information demonstrating that
the vehicle or engine has been modified
in accordance with a valid certificate
of conformity. Such demonstration
shall be made in one of the following
ways:

(i) Through an attestation by the cer-
tificate holder that the vehicle or en-
gine has been modified in accordance
with the provisions of the certificate
holder’s certificate, and presentation
to EPA of a statement by the appro-
priate OEM that the OEM will provide
to the certificate holder and to EPA in-
formation concerning running changes
to the vehicle or engine described in
the certificate holder’s application for
certification, and actual receipt by
EPA of notification by the certificate
holder of any running changes already
implemented by the OEM at the time
of application and their effect on emis-
sions; or
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(ii) Through an attestation by the
certificate holder that the vehicle or
engine has been modified in accordance
with the provisions of the certificate
holder’s certificate of conformity and
that the certificate holder has con-
ducted an FTP test, at a laboratory
within the United States, that dem-
onstrates compliance with Federal
emission requirements on every third
vehicle or third engine imported under
that certificate within 120 days of
entry, with sequencing of the tests to
be determined by the date of importa-
tion of each vehicle or engine. Should
the certificate holder have exceeded a
threshold of 300 vehicles or engines im-
ported under the certificate without
adjustments or other changes in ac-
cordance with paragraph (a)(3) of this
section, the amount of required FTP
testing may be reduced to every fifth
vehicle or engine. In order to make a
demonstration under paragraph
(a)(2)(i) of this section, a certificate
holder must have received permission
from the Administrator to do so;

(3) The results of every FTP test
which the certificate holder conducted
on the vehicle or engine. Should a sub-
ject vehicle or engine have failed an
FTP at any time, the following proce-
dures are applicable:

(i) The certificate holder may either:

(A) Conduct one FTP retest that in-
volves no adjustment of the vehicle or
engine from the previous test (e.g., ad-
justing the RPM, timing, air-to-fuel
ratio, etc.) other than adjustments to
adjustable parameters that, upon in-
spection, were found to be out of toler-
ance. When such an allowable adjust-
ment is made, the parameter may be
reset only to the specified (i.e., nomi-
nal) value (and not any other value
within the tolerance band); or

(B) Initiate a change in production
(running change) under the provisions
of 40 CFR 86.084-14(c)(13) or 86.1842-01,
as applicable, that causes the vehicle
to meet Federal emission require-
ments.

(ii) If the certificate holder chooses
to retest in accordance with paragraph
(a)(3)(1)(A) of this section:

(A) Such retests must be completed
no later than five working days subse-
quent to the first FTP test;
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(B) Should the subject vehicle or en-
gine fail the second FTP, then the cer-
tificate holder must initiate a change
in production (a running change) under
the provisions of 40 CFR 86.084-14(c)(13)
or 86.1842-01, as applicable, that causes
the vehicle to meet Federal emission
requirements.

(iii) If the certificate holder chooses
to initiate a change in production (a
running change) under the provisions
of 40 CFR 86.084-14(c)(13) or 86.1842-01 as
applicable, that causes the vehicle to
meet Federal requirements, changes
involving adjustments of adjustable ve-
hicle parameters (e.g., adjusting the
RPM, timing, air/fuel ratio) must be
changes in the specified (i.e., nominal)
values to be deemed acceptable by
EPA.

(iv) Production changes made in ac-
cordance with this section must be im-
plemented on all subsequent vehicles
or engines imported under the certifi-
cate after the date of importation of
the vehicle or engine which gave rise to
the production change.

(v) Commencing with the first vehi-
cle or engine receiving the running
change, every third vehicle or engine
imported under the certificate must be
FTP tested to demonstrate compliance
with Federal emission requirements
until, as in paragraph(a)(2)(ii) of this
section, a threshold of 300 vehicles or
engines imported under the certificate
is exceeded, at which time the amount
of required FTP testing may be re-
duced to every fifth vehicle or engine.

(vi) Reports concerning these run-
ning changes shall be made to both the
Manufacturers Operations and Certifi-
cation Divisions of EPA within ten
working days of initiation of the run-
ning change. The cause of any failure
of an FTP shall be identified, if known;

(4) The applicable deterioration fac-
tor;

(5) The FTP results adjusted by the
deterioration factor;

(6) Such other information that may
be specified by applicable regulations
or on the certificate under which the
vehicle or engine has been modified in
order to assure compliance with re-
quirements of the Act;

(7) All information required under
§85.1510;



Environmental Protection Agency

(8) An attestation by the certificate
holder that the certificate holder is re-
sponsible for the vehicle’s or engine’s
compliance with Federal emission re-
quirements, regardless of whether the
certificate holder owns the vehicle or
engine imported under this section;

(9) The name, address and telephone
number of the person who the certifi-
cate holder prefers to receive EPA no-
tification under §85.1505(c); and

(10) Such other information as is
deemed mnecessary by the Adminis-
trator.

(b) EPA approval for final admission
of a vehicle or engine under this sec-
tion shall be presumed not to have
been granted if a vehicle has not been
properly modified to be in conformity
in all material respects with the de-
scription in the application for certifi-
cation or has not complied with the
provisions of §85.1505(a)(2) or its final
FTP results, adjusted by the deteriora-
tion factor, if applicable, do not com-
ply with applicable emission standards.

(c) Except as provided in §85.1505(b),
EPA approval for final admission of a
vehicle or engine under this section
shall be presumed to have been granted
should the certificate holder not have
received oral or written notice from
EPA to the contrary within 15 working
days of the date of EPA’s receipt of the
certificate holder’s application under
§85.1505(a). Such EPA notice shall be
made to an employee of the certificate
holder. If application is made on EPA
forms, the date on a certified mail re-
ceipt shall be deemed to be the official
date of notification to EPA. If applica-
tion is made by submitting the data
electronically, the date of acceptance
by EPA’s computer shall be deemed to
be the official date of notification to
EPA. During this 15 working day pe-
riod, the vehicle or engine must be
stored at a location where the Admin-
istrator will have reasonable access to
the vehicle or engine for his/her inspec-
tion.

[62 FR 36156, Sept. 25, 1987, as amended at 64
FR 23919, May 4, 1999]

§85.1506 Inspection and testing of im-
ported motor vehicles and engines.

(a) In order to allow the Adminis-

trator to determine whether a certifi-

cate holder’s production vehicles or en-
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gines comply with applicable emission
requirements or requirements of this
subpart, EPA Enforcement Officers are
authorized to conduct inspections and/
or tests of vehicles or engines imported
by the certificate holder. EPA Enforce-
ment Officers shall be admitted during
operating hours upon demand and upon
presentation of credentials to any of
the following:

(1) Any facility where any vehicle or
engine imported by the certificate
holder under this subpart was or is
being modified, tested or stored; and

(2) Any facility where any record or
other document relating to modifica-
tion, testing or storage of the vehicles
or engines, or required to be kept by
§85.1507, is located.

EPA may require inspection or re-
testing of vehicles or engines at the
test facility used by the certificate
holder or at an EPA-designated testing
facility, with transportation and/or
testing costs to be borne by the certifi-
cate holder.

(b) Upon admission to any facility re-
ferred to in paragraph (a) of this sec-
tion, any EPA Enforcement Officer
shall be allowed during operating
hours:

(1) To inspect and monitor any part
or aspect of activities relating to the
certificate holder’s modification, test-
ing and/or storage of vehicles or en-
gines imported under this subpart;

(2) To inspect and make copies of any
records or documents related to modi-
fication, testing and storage of a vehi-
cle or engine, or required by §85.1507;
and

(3) To inspect and photograph any
part or aspect of any such vehicle or
engine and any component used in the
assembly thereof.

(c) Any EPA Enforcement Officer
shall be furnished, by those in charge
of a facility being inspected, with such
reasonable assistance as he/she may re-
quest to help him/her discharge any
function listed in this subpart. A cer-
tificate holder shall cause those in
charge of a facility operated for its
benefit to furnish such reasonable as-
sistance without charge to EPA
(whether or not the certificate holder
controls the facility).

(d) The requirements of paragraphs
(a), (b) and (c) of this section apply
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whether or not the certificate holder
owns or controls the facility in ques-
tion. Noncompliance with the require-
ments of paragraphs (a), (b) and (c)
may preclude an informed judgment
that vehicles or engines which have
been or are being imported under this
subpart by the certificate holder com-
ply with applicable emission require-
ments or requirements of this subpart.
It is the certificate holder’s responsi-
bility to make such arrangements as
may be necessary to assure compliance
with paragraphs (a), (b) and (c) of this
section. Failure to do so, or other fail-
ure to comply with paragraphs (a), (b)
and (c), may result in sanctions as pro-
vided for in the Act or §85.1513(e).

(e) Duly designated Enforcement Of-
ficers are authorized to proceed ex
parte to seek warrants authorizing the
inspection or testing of the motor vehi-
cles or motor vehicle engines described
in paragraph (a) of this section whether
or not the Enforcement Officer first at-
tempted to seek permission from the
certificate holder or facility owner to
inspect such motor vehicles or motor
vehicle engines.

(f) The results of the Administrator’s
test under this section shall comprise
the official test data for the vehicle or
engine for purposes of determining
whether the vehicle or engine should be
permitted final entry under §85.1505 or
§85.1509.

(g) For purposes of this section:

(1) ‘“‘Presentation of Credentials”
shall mean display of the document
designating a person as an EPA En-
forcement Officer.

(2) Where vehicle storage areas or fa-
cilities are concerned, ‘‘operating
hours” shall means all times during
which personnel other than custodial
personnel are at work in the vicinity of
the area or facility and have access to
it.

(3) Where facilities or areas other
than those specified in paragraph (g)(2)
of this section are concerned, ‘‘oper-
ating hours” shall mean all times dur-
ing which the facility is in operation.

(4) “‘Reasonable assistance’ includes,
but is not limited to, clerical, copying,
interpreting and translating services,
and the making available on request of
personnel of the facility being in-
spected during their working hours to
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inform the EPA Enforcement Officer of
how the facility operates and to answer
his/her questions.

§85.1507 Maintenance
holder’s records.

of certificate

(a) The certificate holder subject to
any of the provisions of this subpart
shall establish, maintain and retain for
six years from the date of entry of a
nonconforming vehicle or engine im-
ported by the certificate holder, ade-
quately organized and indexed records,
correspondence and other documents
relating to the certification, modifica-
tion, test, purchase, sale, storage, reg-
istration and importation of that vehi-
cle or engine, including but not limited
to:

(1) The declaration required by 19
CFR 12.73;

(2) Any documents or other written
information required by a Federal gov-
ernment agency to be submitted or re-
tained in conjunction with the certifi-
cation, importation or emission testing
of motor vehicles or motor vehicle en-
gines;

(3) All bills of sale, invoices, purchase
agreements, purchase orders, principal
or agent agreements and correspond-
ence between the certificate holder and
the purchaser, of each vehicle or en-
gine, and any agents of the above par-
ties;

(4) Documents providing parts identi-
fication data associated with the emis-
sion control system installed on each
vehicle or engine demonstrating that
such emission control system was prop-
erly installed on such vehicle or en-
gine;

(6) Documents demonstrating that,
where appropriate, each vehicle or en-
gine was emissions tested in accord-
ance with the Federal Test Procedure.

(6) Documents providing evidence
that the requirements of §85.1510 have
been met.

(7) Documents providing evidence of
compliance with all relevant require-
ments of the Clean Air Act, the Energy
Tax Act of 1978, and the Energy Policy
and Conservation Act;

(8) Documents providing evidence of
the initiation of the ‘15 day hold”’ pe-
riod for each vehicle or engine im-
ported pursuant to §85.1505 or §85.1509;
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(9) For vehicles owned by the ICI at
the time of importation, documents
providing evidence of the date of sale
subsequent to importation, together
with the name, address and telephone
number of the purchaser, for each vehi-
cle or engine imported pursuant to
§85.1505 or §85.1509;

(10) For vehicles not owned by the ICI
at the time of importation, documents
providing evidence of the release to the
owner subsequent to importation for
each vehicle or engine imported pursu-
ant to §85.1505 or §85.1509; and

(11) Documents providing evidence of
the date of original manufacture of the
vehicle or engine.

(b) The certificate holder is respon-
sible for ensuring the maintenance of
records required by this section, re-
gardless of whether facilities used by
the certificate holder to comply with
requirements of this subpart are under
the control of the certificate holder.

§85.1508 “In Use” inspections and re-
call requirements.

(a) Vehicles or engines which have
been imported, modified and/or FTP
tested by a certificate holder pursuant
to §85.1505 or §85.1509 may be inspected
and emission tested by EPA through-
out the useful lives of the vehicles or
engines.

(b) Certificate holders shall maintain
for six years, and provide to EPA upon
request, a list of owners of all vehicles
or engines imported by the certificate
holder under this subpart.

(c) A certificate holder will be noti-
fied whenever the Administrator has
determined that a substantial number
of a class or category of the certificate
holder’s vehicles or engines, although
properly maintained and used, do not
conform to the regulations prescribed
under section 202 when in actual use
throughout their useful lives (as deter-
mined under section 202(d)). After such
notification, the Recall Regulations at
part 85, subpart S, shall govern the cer-
tificate holder’s responsibilities and
references to a manfacturer in the Re-
call Regulations shall apply to the cer-
tificate holder.
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§85.1509 Final admission of modifica-
tion and test vehicles.

(a) Except as provided in paragraphs
(b), (c), (d), (e), and (f) of this section,
a motor vehicle or motor vehicle en-
gine may be imported under this sec-
tion by a certificate holder possessing
a currently valid certificate of con-
formity only if:

(1)(i) The vehicle or engine is six OP
years old or older; or

(ii) The vehicle was owned, purchased
and used overseas by military or civil-
ian employees of the U.S. Government
and

(A) An ICI does not hold a currently
valid certificate for that particular ve-
hicle; and

(B) The Federal agency employing
the owner of such vehicle determines
that such owner is stationed in an
overseas area which either prohibits
the importation of U.S.-certified vehi-
cles or which does not have adequate
repair facilities for U.S.-certified vehi-
cles; and

(C) The Federal agency employing
the personnel owning such vehicles de-
termines that such vehicles are eligible
for shipment to the United States at
U.S. Government expense; and

(2) The certificate holder’s name has
not been placed on a currently effec-
tive EPA list of certificate holders in-
eligible to import such modification/
test vehicles, as described in paragraph
(j) of this section.

(b) In calendar year 1988, a motor ve-
hicle or motor vehicle engine origi-
nally produced in calendar years 1983
through 1987 may be imported under
this section by a certificate holder if:

(1) The certificate holder possesses a
currently valid certificate of con-
formity for a vehicle or engine model
originally produced in calendar years
1987 or 1988 and the make (i.e., the
OEM) and fuel type of such certified
model is the same as the make and fuel
type of the vehicle or engine being im-
ported under this section; and

(2) The certificate holder’s name has
not been placed on a currently effec-
tive EPA list of certificate holder’s in-
eligible to import such modification/
test vehicles, as described in paragraph
(j) of this section.
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(c) In calendar year 1989, a motor ve-
hicle or motor vehicle engine origi-
nally produced in calendar years 1984
through 1987 may be imported under
this section by a certificate holder if:

(1) The certificate holder possesses a
currently valid certificate of con-
formity for a vehicle or engine model
originally produced in calendar years
1988 or 1989 and the make and fuel type
of such certified model is the same as
the make and fuel type of the vehicle
or engine being imported under this
section; and

(2) The certificate holder’s name has
not been placed on a currently effec-
tive EPA list of certificate holders in-
eligible to import such modification/
test vehicles, as described in paragraph
(j) of this section,

(d) In calendar year 1990, a motor ve-
hicle or motor vehicle engine origi-
nally produced in calendar years 1985
through 1987 may be imported under
this section by a certificate holder if:

(1) The certificate holder possesses a
currently valid certificate of con-
formity for a vehicle or engine model
originally produced in calendar years
1989 or 1990 and the make and fuel type
of such certified model is the same as
the make and fuel type of the vehicle
or engine being imported under this
section; and

(2) The certificate holder’s name has
not been placed on a currently effec-
tive EPA list of certificate holders in-
eligible to import such modification/
test vehicles, as described in paragraph
(j) of this section.

(e) In calendar year 1991, a motor ve-
hicle or motor vehicle engine origi-
nally produced in calendar years 1986
and 1987 may be imported under this
section by a certificate holder if:

(1) The certificate holder possesses a
currently valid certificate of con-
formity for a vehicle or engine model
originally produced in calendar years
1990 or 1991 and the make and fuel type
of such certified model is the same as
the make and fuel type of the vehicle
or engine being imported under this
section; and

(2) The certificate holder’s name has
not been placed on a currently effec-
tive EPA list of certificate holders in-
eligible to import such modification/
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test vehicles, as described in paragraph
(j) of this section.

(f) In calendar year 1992, a motor ve-
hicle or motor vehicle engine origi-
nally produced in calendar year 1987
may be imported under this section by
a certificate holder if:

(1) The certificate holder possesses a
currently valid certificate of con-
formity for a vehicle or engine model
originally produced in calendar year
1991 or 1992 and the make and fuel type
of such certified model is the same as
the make and fuel type of the vehicle
or engine being imported under this
section; and

(2) The certificate holder’s name has
not been placed on a currently effec-
tive EPA list of certificate holders in-
eligible to import such modification/
test vehicles, as described in paragraph
(j) of this section.

(g) A motor vehicle or motor vehicle
engine conditionally imported under
this section may be finally admitted
into the United States upon approval
of the certificate holder’s application
to the Administrator. Such application
shall be made either by completing
EPA forms or, if the applicant chooses,
by submitting the data electronically
to EPA’s computer, in accordance with
EPA instructions. Such application
shall contain:

(1) The identification information re-
quired in §85.1504;

(2) An attestation by the certificate
holder that the vehicle or engine has
been modified and/emission tested in
accordance with the FTP at a labora-
tory within the United States;

(3) The results of any FTP;

(4) The deterioration factor assigned
by EPA;

(5) The FTP results adjusted by the
deterioration factor;

(6) An attestation by the certificate
holder that emission testing and devel-
opment of fuel economy data as re-
quired by §85.15610 was performed after
the vehicle or engine had been modified
to conform to Department of Transpor-
tation safety standards;

(7) All information required under
§85.1510;

(8) An attestation by the certificate
holder that the certificate holder is re-
sponsible for the vehicle’s or engine’s
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compliance with Federal emission re-
quirements, regardless of whether the
certificate holder owns the vehicle or
engine imported under this section.

(9) The name, address and telephone
number of the person who the certifi-
cation holder prefers to receive EPA
notification under §85.1509(i).

(10) For any vehicle imported in ac-
cordance with paragraphs (b) through
(f) of this section, an attestation by the
certificate holder that the vehicle is of
the same make and fuel type as the ve-
hicle covered by a qualifying certifi-
cate as described in paragraphs (b)
through (f) of this section, as applica-
ble.

(11) Such other information as is
deemed mnecessary by the Adminis-
trator.

(h) EPA approval for final admission
of a vehicle or engine under this sec-
tion shall be presumed not to have
been granted if a vehicle’s final FTP
results, adjusted by the deterioration
factor, if applicable, do not comply
with applicable emission standards.

(i) Except as provided in §85.1509(h),
EPA approval for final admission of a
vehicle or engine under this section
shall be presumed to have been granted
should the certificate holder not have
received oral or written notice from
EPA to the contrary within 15 working
days of the date of EPA’s receipt of the
certificate holder’s application under
§85.1509(g). Such EPA notice shall be
made to an employee of the certificate
holder. If application is made on EPA
form, the date of a certified mail re-
ceipt shall be deemed to be the official
date of notification to EPA. If applica-
tion is made by submitting the data
electronically, the date of acceptance
by EPA’s computer shall be deemed to
be the official date of notification to
EPA. During this 15 working day pe-
riod, the vehicle or engine must be
stored at a location where the Admin-
istrator will have reasonable access to
inspect the vehicle or engine.

(j) EPA list of certificate holders ineli-
gible to import vehicles for modification/
test. EPA shall maintain a current list
of certificate holders who have been de-
termined to be ineligible to import ve-
hicles or engines under this section.
Such determinations shall be made in
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accordance with the criteria and proce-
dures in §85.1513(e) of this subpart.

(k) Inspections. Prior to final entry,
vehicles or engines imported under this
section are subject to special inspec-
tions as described in §85.1506 with these
additional provisions:

(1) If a significant number of vehicles
imported by a certificate holder fail to
comply, in the judgment of the Admin-
istrator, with emission requirements
upon inspection or retest, or if the cer-
tificate holder fails to comply with any
provision of these regulations that per-
tain to vehicles imported pursuant to
§85.1509, the certificate holder may be
placed on the EPA list of certificate
holders ineligible to import vehicles
under this section as specified in para-
graph (j) of this section and §85.1513(e);

(2) Individual vehicles or engines
which fail an FTP retest or inspection
must be repaired and retested, as appli-
cable, to demonstrate compliance with
emission requirements before final ad-
mission.

(3) Unless otherwise specified by
EPA, the costs of all retesting under
this subsection, including transpor-
tation, shall be borne by the certificate
holder.

(1) In-Use inspection and testing. Vehi-
cles or engines imported under this sec-
tion may be tested or inspected by EPA
at any time during the vehicle’s or en-
gine’s useful life in accordance with
§85.1508 (a) and (b). If, in the judgment
of the Administrator, a significant
number of properly maintained and
used vehicles or engines imported by
the certificate holder fail to meet
emission requirements, the name of the
certificate holder may be placed on the
EPA list of certificate holders ineli-
gible to import vehicles under the
modification/test provision as specified
in paragraph (j) of this section and
§85.1513(e).

§85.1510 Maintenance instructions,
warranties, emission labeling and
fuel economy requirements.

The provisions of this section are ap-
plicable to all vehicles or engines im-
ported under the provisions of §§85.1505
and 85.1509.

(a) Maintenance Instructions. (1) The
certificate holder shall furnish to the



§85.1510

purchaser or to the owner of each vehi-
cle or engine imported under §85.1505 or
§85.1509 of this section, written instruc-
tions for the maintenance and use of
the vehicle or engine by the purchaser
or owner. Each application for final ad-
mission of a vehicle or engine shall
provide an attestation that such in-
structions have been or will be (if the
ultimate producer is unknown) fur-
nished to the purchaser or owner of
such vehicle or engine at the time of
sale or redelivery. The certificate hold-
er shall maintain a record of having
furnished such instructions.

(2) For each vehicle or engine im-
ported under §85.1509, the maintenance
and use instructions shall be main-
tained in a file containing the records
for that vehicle or engine.

(3) Such instructions shall not con-
tain requirements more restrictive
than those set forth in 40 CFR part 86,
subpart A or subpart S, as applicable
(Maintenance Instructions), and shall
be in sufficient detail and clarity that
an automotive mechanic of average
training and ability can maintain or
repair the vehicle or engine.

(4) Certificate holders shall furnish
with each vehicle or engine a list of the
emission control parts, and emission-
related parts added by the certificate
holder and the emission control and
emission related parts furnished by the
OEM.

(b) Warranties. (1) Certificate holders
shall provide to vehicle or engine own-
ers emission warranties identical to
those required by sections 207 (a) and
(b) of the Act and 40 CFR part 85, sub-
part V. The warranty period for each
vehicle or engine shall commence on
the date the vehicle or engine is deliv-
ered by the certificate holder to the ul-
timate purchaser or owner.

(2) Certificate holders shall ensure
that these warranties:

(i) Are insured by a prepaid manda-
tory service insurance policy under-
written by an independent insurance
company;

(ii) Are transferable to each succes-
sive owner for the periods specified in
sections 207 (a) and (b); and

(iii) Provide that in the absence of a
certificate holder’s facility being rea-
sonably available (i.e., within 50 miles)
for performance of warranty repairs,
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such warranty repairs may be per-
formed anywhere.

(3) Certificate holders shall attest in
each application for final admission
that such warranties will be or have
been provided. Copies of such warran-
ties shall be maintained in a file con-
taining the records for that vehicle or
engine.

(c) Emission labeling. (1) The certifi-
cate holder shall affix a permanent leg-
ible label in a readily visible position
in the engine compartment. The label
shall meet all the requirements of part
86 and shall contain the following
statement ‘‘This vehicle or engine was
originally produced in (month and year
of original production). It has been im-
ported and modified by (certificate
holder’s name, address and telephone
number) to conform to U.S. emission
regulations applicable to the (year)
model year.”’ If the vehicle or engine is
owned by the certificate holder at the
time of importation, the label shall
also state ‘‘this vehicle or engine is
warranted for five years or 50,000 miles
from the date of purchase, whichever
comes first.” If the vehicle or engine is
not owned by the certificate holder at
the time of importation, the label shall
state ‘‘this vehicle or engine is war-
ranted for five years or 50,000 miles
from the date of release to the owner,
whichever comes first.”” For vehicles
imported under §85.1509, the label shall
clearly state in bold letters that ‘‘this
vehicle has not been manufactured
under a certificate of conformity but
meets EPA air pollution control re-
quirements under a modification/test
program.” In addition, for all vehicles,
the label shall contain the vacuum
hose routing diagram applicable to the
vehicles.

(2) As part of the application to the
Administrator for final admission of
each individual vehicle or engine under
§85.1509, the certificate holder shall
maintain a copy of such label for each
vehicle or engine in a file containing
the records for that vehicle or engine.
Certificate holders importing under
§§85.1505 or 85.1509 shall attest to com-
pliance with the above labeling re-
quirements in each application for
final admission.
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(d) Fuel economy labeling. (1) The cer-
tificate holder shall affix a fuel econ-
omy label that complies with the re-
quirements of 40 CFR part 600, subpart
D.

(2) For purposes of generating the
fuel economy data to be incorporated
on such label, each vehicle imported
under §85.1509 shall be considered to be
a separate model type.

(3) As part of the application to the
Administrator for final admission of
each individual vehicle or engine im-
ported under §85.1509, the certificate
holder shall maintain a copy of such
label for each vehicle or engine in a file
containing the records for that vehicle
or engine. In each application for final
admission of a vehicle or engine under
§§85.1505 or §85.1509, the certificate
holder shall attest to compliance with
the above labeling requirements.

(e) Gas guezzler tax. (1) Certificate
holders shall comply with any applica-
ble provisions of the Energy Tax Act of
1978, 26 U.S.C. 4064, for every vehicle
imported under §85.1505 and §85.1509.

(2) For vehicles not owned by the cer-
tificate holder, the certificate holder
shall furnish to the vehicle owner ap-
plicable IRS forms (currently num-
bered 720 (Quarterly Federal Excise
Tax) and 6197 (Fuel Economy Tax Com-
putation Form)) which relate to the
collection of the gas guzzler tax under
the Energy Tax Act of 1978, 26 U.S.C.
4064.

(3) As part of the certificate holder’s
application to EPA for final admission
of each vehicle imported under §85.1509,
the certificate holder shall furnish any
fuel economy data required by the En-
ergy Tax Act of 1978, 15 U.S.C. 4064.

(f) Corporate Average Fuel Economy
(CAFE). (1) Certificate holders shall
comply with any applicable CAFE re-
quirements of the Energy Policy and
Conservation Act, 15 U.S.C. 2001 et seq.,
and 40 CFR part 600, for all vehicles im-
ported under §§85.1505 and 85.1509.

[62 FR 36156, Sept. 25, 1987, as amended at 64
FR 23919, May 4, 1999]

§85.1511 Exemptions and exclusions.

(a) Individuals, as well as certificate
holders, shall be eligible for importing
vehicles into the United States under
the provisions of this section, unless
otherwise specified.
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(b) Notwithstanding any other re-
quirements of this subpart, a motor ve-
hicle or motor vehicle engine entitled
to one of the temporary exemptions of
this paragraph may be conditionally
admitted into the United States if
prior written approval for such condi-
tional admission is obtained from the
Administrator. Conditional admission
shall be under bond. A written request
for approval from the Administrator
shall contain the identification re-
quired in §85.1504(a)(1) (except for
§85.1504(a)(1)(v)) and information that
indicates that the importer is entitled
to the exemption. Noncompliance with
provisions of this section may result in
the forfeiture of the total amount of
the bond or exporation of the vehicle or
engine. The following temporary ex-
emptions are permitted by this para-
graph:

(1) Exemption for repairs or alterations.
Owners of fleet vehicles or engines may
import such vehicles or engines solely
for purposes of repairs or alterations.
Such vehicles or engines may not be
registered or licensed in the United
States for use on public roads and high-
ways. They may not be sold or leased
in the United States and must be ex-
ported upon completion of the repairs
or alterations.

(2) Testing exemption. Testing vehicles
or engines may be imported by any per-
son subject to the requirements of 40
CFR 85.1705 and 85.1708. Test vehicles or
engines may be operated on and reg-
istered for use on public roads or high-
ways provided that the operation is an
integral part of the test. The exemp-
tion shall be limited to a period not ex-
ceeding one year from the date of im-
portation unless a request is made by
the appropriate importer concerning
the vehicle in accordance with
§85.1705(f) for a subsequent one-year pe-
riod.

(3) Precertification exemption. Proto-
type vehicles for use in applying to
EPA for certification may be imported
by independent commercial importers
subject to applicable provisions of 40
CFR 85.1706 and the following require-
ments:

(i) No more than one prototype vehi-
cle for each engine family for which an
independent commercial importer is
seeking certification shall be imported



§85.1511

by each independent commercial im-
porter.

(ii) Unless a certificate of conformity
is issued for the prototype vehicle, the
total amount of the bond shall be for-
feited or the vehicle must be exported
within 180 days from the date of entry.

(4) Display exemptions. (i) Vehicles or
engines intended solely for display may
be imported subject to the require-
ments of 40 CFR 85.1707.

(ii) Display vehicles or engines may
be imported by any person. Display ve-
hicles or engines may not be sold in the
United States and may not be reg-
istered or licensed for use on or oper-
ated on public roads or highways in the
United States, unless an applicable cer-
tificate of conformity has been re-
ceived.

(c) Notwithstanding any other re-
quirements of this subpart, a motor ve-
hicle or motor vehicle engine may be
finally admitted into the United States
under this paragraph if prior written
approval for such final admission is ob-
tained from the Administrator. Condi-
tional admission of these vehicles is
not permitted for the purpose of ob-
taining written approval from the Ad-
ministrator. A request for approval
shall contain the identification infor-
mation required in §85.1504(a)(1) (ex-
cept for §85.1504(a)(1)(v)) and informa-
tion that indicates that the importer is
entitled to the exemption or exclusion.
The following exemptions or exclusions
are permitted by this paragraph:

(1) National security exemption. Vehi-
cles may be imported under the na-
tional security exemption found at 40
CFR 85.1708. Only persons who are man-
ufacturers may import a vehicle under
a national security exemption.

(2) Hardship exemption. The Adminis-
trator may exempt on a case-by-case
basis certain motor vehicles from Fed-
eral emission requirements to accom-
modate unforeseen cases of extreme
hardship or extraordinary cir-
cumstances. Some examples are as fol-
lows:

(i) Handicapped individuals who
needs a special vehicle unavailable in a
certified configuration;

(ii) Individuals who purchase a vehi-
cle in a foreign country where resale is
prohibited upon the departure of such
as individual;
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(iii) Individuals emigrating from a
foreign country to the U.S. in cir-
cumstances of severe hardship.

(d) Foreign diplomatic and military
personnel may import nonconforming
vehicles without bond. At the time of
admission, the importer shall submit
to the Administrator the written re-
port required in §85.1504(a)(1) (except
for information required by
§85.1504(a)(1)(v)). Such vehicles may
not be be sold in the United States.

(e) Racing exclusion. Racing vehicles
may be imported by any person pro-
vided the vehicles meet one or more of
the exclusion criteria specified in 40
CFR 85.1703. Racing vehicles may not
be registered or licensed for use on or
operated on public roads and highways
in the United States.

(f) Exclusions/exemptions based on date
of original manufacture. (1) Notwith-
standing any other requirements of
this subpart, the following motor vehi-
cles or motor vehicle engines are ex-
cluded from the requirements of the
Act in accordance with section 216(3) of
the Act and may be imported by any
person:

(i) Gasoline-fueled light-duty vehi-
cles and light-duty trucks originally
manufactured prior to January 1, 1968.

(ii) Diesel-fueled light-duty vehicles
originally manufactured prior to Janu-
ary 1, 1975.

(iii) Diesel-fueled light-duty trucks
originally manufactured prior to Janu-
ary 1, 1976.

(iv) Motorcycles originally manufac-
tured prior to January 1, 1978.

(v) Gasoline-fueled and diesel-fueled
heavy-duty engines originally manu-
factured prior to January 1, 1970.

(2) Notwithstanding any other re-
quirements of this subpart, a motor ve-
hicle or motor vehicle engine not sub-
ject to an exclusion under §85.1511(f)(1)
but greater than twenty OP years old
is entitled to an exemption from the
requirements of the Act, provided that
it is imported into the United States
by a certificate holder. At the time of
admission, the certificate holder shall
submit to the Administrator the writ-
ten report required in §85.1504(a)(1) (ex-
cept for information required by
§85.1504(a)(1)(V)).

(g) Applications for exemptions and
exclusions provided for in paragraphs
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(b) and (c) of this section shall be
mailed to: Investigation/Imports Sec-
tion (EN-340F), Office of Mobile
Sources, U.S. Environmental Protec-
tion Agency, Washington, DC 20460.

(h) Vehicles conditionally or finally
admitted under paragraphs (b)(2),
(b)(4), (c)(1), (c)(2), and (f)(2) of this sec-
tion must still comply with all applica-
ble requirements, if any, of the Energy
Tax Act of 1978, the Energy Policy and
Conservation Act and any other Fed-
eral or state requirements.

[62 FR 36156, Sept. 25, 1987; 52 FR 43827, Nov.
16, 1987]

§85.1512 Admission of catalyst and O;
sensor-equipped vehicles.

(a)(1) Notwithstanding other provi-
sions of this subpart, any person may
conditionally import a vehicle which:

(1) Was covered by a certificate of
conformity at the time of original
manufacture or had previously been ad-
mitted into the United States under
§85.1505 or §85.1509 (after June 30, 1988).

(ii) Was certified, or previously ad-
mitted under §85.1505 or §85.1509 (after
June 30, 1988), with a catalyst emission
control system and/or O, sensor;

(iii) Is labeled in accordance with 40
CFR part 86, subpart A or subpart S,
or, where applicable, §85.1510(c); and

(iv) Has been driven outside the
United States, Canada and Mexico or
such other countries as EPA may des-
ignate.

(2) Such vehicle must be entered
under bond pursuant to 19 CFR 12.73
unless it is included in a catalyst and
0O, sensor control program approved by
the Administrator upon such terms as
may be deemed appropriate. Catalyst
and O, sensor programs conducted by
manufacturers may be approved each
model year.

(b) For the purpose of this section,
“catalyst and O, sensor control pro-
gram’ means a program instituted and
maintained by a manufacturer, or any
U.S. Government Agency for the pur-
pose of preservation, replacement, or
initial installation of catalytic con-
verters and cleaning and/or replace-
ment of O, sensors and, if applicable,
restricted fuel filler inlets.

(c) For the purpose of this section,
“driven outside the United States, Can-
ada and Mexico’ does not include mile-
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age accumulated on vehicles solely
under the control of manufacturers of
new motor vehicles or engines for the
purpose of vehicle testing and adjust-
ment, and preparation for shipment to
the United States.

(d) Vehicles conditionally imported
pursuant to this section and under
bond must be modified in accordance
with the certificate of conformity ap-
plicable at the time of manufacture. In
the case of vehicles previously im-
ported under §85.1509 or §85.1504 (prior
to July 1, 1988), the replacement cata-
lyst and O, sensor, if applicable, must
be equivalent (in terms of emission re-
duction) to the original catalyst and O,
sensor. Such vehicles may be granted
final admission upon application to the
Administrator, on forms specified by
the Administrator. Such application
shall contain the information required
in §85.1504(a)(1) (i) through (v) and shall
contain both an attestation by a quali-
fied mechanic that the catalyst has
been replaced and the O, sensor has
been replaced, if necessary, and that
both parts are functioning properly,
and a copy of the invoice for parts and
labor.

[62 FR 36156, Sept. 25, 1987, as amended at 64
FR 23919, May 4, 1999]

§85.1513 Prohibited acts; penalties.

(a) The importation of a motor vehi-
cle or motor vehicle engine which is
not covered by a certificate of con-
formity other than in accordance with
this subpart and the entry regulations
of the U.S. Customs Service at 19 CFR
12.73 is prohibited. Failure to comply
with this section is a violation of sec-
tion 203(a)(1) of the Act.

(b) Unless otherwise permitted by
this subpart, during a period of condi-
tional admission, the importer of a ve-
hicle shall not:

(1) Operate the vehicle on streets or
highways,

(2) Sell or offer the vehicle or engine
for sale, or

(3) Store the vehicle on the premises
of a dealer.

(c) Any vehicle or engine condi-
tionally admitted pursuant to §§85.1504,
85.1511 or 85.1512, and not granted final
admission within 120 days of such con-
ditional admission, or within such ad-
ditional time as the U.S. Customs



§85.1513

Service may allow, shall be deemed to
be unlawfully imported into the United
States in violation of section 203(a)(1)
of the Act, unless such vehicle or en-
gine shall have been delivered to the
U.S. Customs Service for export or
other disposition under applicable Cus-
toms laws and regulations. Any vehi-
cles or engines not so delivered shall be
subject to seizure by the U.S. Customs
Service.

(d) Any importer who violates sec-
tion 203(a)(1) of the Act is subject to a
civil penalty under section 205 of the
Act of not more than $32,500 for each
vehicle or engine subject to the viola-
tion. In addition to the penalty pro-
vided in the Act, where applicable,
under the exemption provisions of
§85.1511(b), or under §85.1512, any per-
son or entity who fails to deliver such
vehicle or engine to the U.S. Customs
Service is liable for liquidated damages
in the amount of the bond required by
applicable Customs laws and regula-
tions.

(e) (1) A certificate holder whose ve-
hicles or engines imported under
§85.1505 or §85.1509 fail to conform to
Federal emission requirements after
modification and/or testing under the
Federal Test Procedure (FTP) or who
fails to comply with applicable provi-
sions of this subpart, may, in addition
to any other applicable sanctions and
penalties, be subject to any, or all, of
the following sanctions:

(i) The certificate holder’s currently
held certificates of conformity may be
revoked or suspended;

(ii) The certificate holder may be
deemed ineligible to apply for new cer-
tificates for up to 3 years; and

(iii) The certificate holder may be
deemed ineligible to import vehicles or
engines under §85.1509 in the future and
be placed on a list of certificate holders
ineligible to import vehicles or engines
under the provisions of §85.1509.

(2) Grounds for the actions described
in paragraph (e)(1) of this section shall
include, but not be limited to, the fol-
lowing:

(i) Action or inaction by the certifi-
cate holder or the laboratory per-
forming the FTP on behalf of the cer-
tificate holder which results in fraudu-
lent, deceitful or grossly inaccurate
representation of any fact or condition

46

40 CFR Ch. | (7-1-07 Edition)

which affects a vehicle’s or engine’s
eligibility for admission to the TU.S.
under this subpart;

(ii) Failure of a significant number of
vehicles or engines imported to comply
with Federal emission requirements
upon EPA inspection or retest; or

(iii) Failure by a certificate holder to
comply with requirements of this sub-
part.

(3) The following procedures govern
any decision to suspend, revoke, or
refuse to issue certificates under this
subpart:

(i) When grounds appear to exist for
the actions described in paragraph
(e)(1) of this section, the Administrator
shall notify the certificate holder in
writing of any intended suspension or
revocation of a certificate, proposed in-
eligibility to apply for new certificates,
or intended suspension of eligibility to
conduct modification/testing under
§85.1509, and the grounds for such ac-
tion.

(ii) Except as provided by paragraph
(e)(3)(iv) of this section, the certificate
holder must take the following actions
before the Administrator will consider
withdrawing notice of intent to sus-
pend or revoke the certificate holder’s
certificate or the certificate holder’s
eligibility to perform modification/
testing under §85.1509:

(A) Submit a written report to the
Administrator which identifies the rea-
son for the noncompliance of the vehi-
cle or engines, describes the proposed
remedy, including a description of any
proposed quality control and/or quality
assurance measures to be taken by the
certificate holder to prevent the future
occurrence of the problem, and states
the date on which the remedies will be
implemented; or

(B) Demonstrate that the vehicles or
engines do in fact comply with applica-
ble regulations in this chapter by re-
testing such vehicles or engines in ac-
cordance with the FTP.

(iii) A certificate holder may request
within 15 calendar days of the Adminis-
trator’s notice of intent to suspend or
revoke a certificate holder’s eligibility
to perform modification/testing or cer-
tificate that the Administrator grant
such certificate holder a hearing:

(A) As to whether the tests have been
properly conducted,
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(B) As to any substantial factual
issue raised by the Administrator’s
proposed action.

(iv) If, after the Administrator noti-
fies a certificate holder of his/her in-
tent to suspend or revoke a certificate
holder’s certificate of conformity or its
eligibility to perform modification/
testing under §85.1509 and prior to any
final suspension or revocation, the cer-
tificate holder demonstrates to the Ad-
ministrator’s satisfaction that the de-
cision to initiate suspension or revoca-
tion of the certificate or eligibility to
perform modification/testing under
§85.1509 was based on erroneous infor-
mation, the Administrator will with-
draw the notice of intent.

(4) Hearings on suspensions and rev-
ocations of certificates of conformity
or of eligibility to perform modifica-
tion/testing under §85.1509 shall be held
in accordance with the following:

(i) Applicability. The procedures pre-
scribed by this section shall apply
whenever a certificate holder requests

a hearing pursuant to subsection
(e)(3)(iii).
(ii) Hearing under paragraph

(e)(3)(iii) of this section shall be held in
accordance with the procedures out-
lined in §88.613, where applicable, pro-
vided that where §86.612 is referred to
in §86.613: Section 86.612(a) is replaced
by §85.15613(d)(2); and §86.612(1) is re-
placed by §85.1513(d)(3)(iii).

(5) When a hearing is requested under
this paragraph and it clearly appears
from the data or other information
contained in the request for a hearing,
or submitted at the hearing, that there
is no genuine and substantial question
of fact with respect to the issue of
whether the certificate holder failed to
comply with this subpart, the Adminis-
trator will enter an order denying the
request for a hearing, or terminating
the hearing, and suspending or revok-
ing the certificate of conformity or the
certificate holder’s eligibility to per-
form modification/testing under
§85.1509.

(6) In lieu of requesting a hearing
under paragraph (e)(3)(iii) of this sec-
tion, a certificate holder may respond
in writing to EPA’s charges in the no-
tice of intent to suspend or revoke.
Such a written response must be re-
ceived by EPA within 30 days of the
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date of EPA’s notice of intent. No final
decision to suspend or revoke will be
made before that time.

[62 FR 36156, Sept. 25, 1987, as amended at 70
FR 40430, July 13, 2005]

§85.1514 Treatment of confidential in-
formation.

(a) Any importer may assert that
some or all of the information sub-
mitted pursuant to this subpart is enti-
tled to confidential treatment as pro-
vided by 40 CFR part 2, subpart B.

(b) Any claim of confidentiality must
accompany the information at the time
it is submitted to EPA.

(c) To assert that information sub-
mitted pursuant to this subpart is con-
fidential, an importer must indicate
clearly the items of information
claimed confidential by marking, cir-
cling, bracketing, stamping, or other-
wise specifying the confidential infor-
mation. Furthermore, EPA requests,
but does not require, that the sub-
mitter also provide a second copy of its
submittal from which all confidential
information has been deleted. If a need
arises to publicly release nonconfiden-
tial information, EPA will assume that
the submitter has accurately deleted
the confidential information from this
second copy.

(d) If a claim is made that some or all
of the information submitted pursuant
to this subpart is entitled to confiden-
tial treatment, the information cov-
ered by that confidentiality claim will
be disclosed by the Administrator only
to the extent and by means of the pro-
cedures set forth in part 2, subpart B,
of this chapter.

(e) Information provided without a
claim of confidentiality at the time of
submission may be made available to
the public by EPA without further no-
tice to the submitter.

§85.1515 Emission standards and test
procedures applicable to imported
nonconforming motor vehicles and
motor vehicle engines.

(a) Notwithstanding any other re-
quirements of this subpart, any motor
vehicle or motor vehicle engine condi-
tionally imported pursuant to §85.1505
or §85.1509 and required to be emission
tested shall be tested using the FCT at
40 CFR part 86 applicable to current
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model year motor vehicles and motor
vehicle engines at the time of testing.

(b) The emission standards applicable
to nonconforming light-duty vehicles
and light-duty trucks imported pursu-
ant to this subpart are outlined in ta-
bles 1 and 2 of this section, respec-
tively. The useful life as specified in
tables 1 and 2 of this section is applica-
ble to imported light-duty vehicles and
light-duty trucks, respectively.

(c)(1) Nonconforming motor vehicles
or motor vehicle engines of 1994 OP
model year and later conditionally im-
ported pursuant to §85.1505 or §85.1509
shall meet all of the emission stand-
ards specified in 40 CFR part 86 for the
OP year of the vehicle or motor vehicle
engine. At the option of the ICI, the
nonconforming motor vehicle may
comply with the emissions standards in
40 CFR 86.1708-99 or 86.1709-99, as appli-
cable to a light-duty vehicle or light
light-duty truck, in lieu of the other-
wise applicable emissions standards
specified in 40 CFR part 86 for the OP
year of the vehicle. The provisions of 40
CFR 86.1710-99 do not apply to imported
nonconforming motor vehicles. The
useful life specified in 40 CFR part 86
for the OP year of the motor vehicle or
motor vehicle engine is applicable
where useful life is not designated in
this subpart.

(2)(1) Nonconforming light-duty vehi-
cles and light light-duty trucks (LDV/
LLDTSs) originally manufactured in OP
years 2004, 2005 or 2006 must meet the
FTP exhaust emission standards of bin
9 in Tables S04-1 and S04-2 in 40 CFR
86.1811-04 and the evaporative emission
standards for light-duty vehicles and
light light-duty trucks specified in 40
CFR 86.1811-01(e)(5).

(ii) Nonconforming LDT3s and LDT4s
(HLDTs) and medium-duty passenger
vehicles (MDPVs) originally manufac-
tured in OP years 2004 through 2006
must meet the FTP exhaust emission
standards of bin 10 in Tables S04-1 and
S04-2 in 40 CFR 86.1811-04 and the appli-
cable evaporative emission standards
specified in 40 CFR 86.1811-04(e)(5). For
2004 OP year HLDTs and MDPVs where
modifications commence on the first
vehicle of a test group before December
21, 2003, this requirement does not
apply to the 2004 OP year. ICIs opting
to bring all of their 2004 OP year
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HLDTs and MDPVs into compliance
with the exhaust emission standards of
bin 10 in Tables S04-1 and S04-2 in 40
CFR 86.1811-04 , may use the optional
higher NMOG values for their 2004-2006
OP year LDT2s and 2004-2008 LLDT4s.

(iii) Nonconforming LDT3s and
LDT4s (HLDTs) and medium-duty pas-
senger vehicles (MDPVs) originally
manufactured in OP years 2007 and 2008
must meet the FTP exhaust emission
standards of bin 8 in Tables S04-1 and
S04-2 in 40 CFR 86.1811-04 and the appli-
cable evaporative standards specified
in 40 CFR 86.1811-04(e)(5).

(iv) Nonconforming LDV/LDTs origi-
nally manufactured in OP years 2007
and later and nonconforming HLDTSs
and MDPVs originally manufactured in
OP years 2009 and later must meet the
FTP exhaust emission standards of bin
5 in Tables S04-1 and S04-2 in 40 CFR
86.1811-04, and the evaporative stand-
ards specified in 40 CFR 86.1811(e)(1)
through (e)(4).

(v) ICIs are exempt from the Tier 2
and the interim non-Tier2 phase-in in-
termediate percentage requirements
for exhaust, evaporative, and refueling
emissions described in 40 CFR 86.1811-
04.

(vi) In cases where multiple stand-
ards exist in a given model year in 40
CFR part 86 due to phase-in require-
ments of new standards, the applicable
standards for motor vehicle engines re-
quired to be certified to engine-based
standards are the least stringent stand-
ards applicable to the engine type for
the OP year.

(vii) Nonconforming LDV/LLDTSs
originally manufactured in OP years
2009 and later must meet the evapo-
rative emission standards in Table S09-
1 in 40 CFR 86.1811-09(e). However, LDV/
LLDTs originally manufactured in OP
years 2009 and 2010 and imported by
ICIs who qualify as small volume man-
ufacturers as defined in 40 CFR 86.1838—
01 are exempt from the LDV/LLDT
evaporative emission standards in
Table S09-1 in 40 CFR 86.1811-09(e), but
must comply with the Tier 2 evapo-
rative emission standards in Table S04—
3in 40 CFR 86.1811-04(e).

(viii) Nonconforming HLDTs and
MDPVs originally manufactured in OP
years 2010 and later must meet the
evaporative emission standards in



Environmental Protection Agency

Table S09-1 in 40 CFR 86.1811-09(e).
However, HLDTs and MDPVs origi-
nally manufactured in OP years 2010
and 2011 and imported by ICIs, who
qualify as small volume manufacturers
as defined in 40 CFR 86.1838-01, are ex-
empt from the HLDTs and MDPVs
evaporative emission standards in
Table S09-1 in 40 CFR 86.1811-09(e), but
must comply with the Tier 2 evapo-
rative emission standards in Table S04-
3 in 40 CFR 86.1811-04(e).

(3)(i) As an option to the require-
ments of paragraph (c¢)(2) of this sec-
tion, independent commercial import-
ers may elect to meet lower bins in Ta-
bles S04-1 and S04-2 of 40 CFR 86.1811—
04 than specified in paragraph (c)(2) of
this section and bank or sell credits as
permitted in 40 CFR 86.1860-04 and 40
CFR 86.1861-04. An ICI may not meet
higher bins in Tables S04-1 and S04-2 of
40 CFR 86.1811-04 than specified in
paragraph (c)(2) of this section unless
it demonstrates to the Administrator
at the time of certification that it has
obtained appropriate and sufficient
NOx credits from another manufac-
turer, or has generated them in a pre-
vious model year or in the current
model year and not transferred them to
another manufacturer or used them to
address other vehicles as permitted in
40 CFR 86.1860-04 and 40 CFR 86.1861-04.

(ii) Where an ICI desires to obtain a
certificate of conformity using a bin
higher than specified in paragraph
(c)(2) of this section, but does not have
sufficient credits to cover vehicles pro-
duced under such certificate, the Ad-
ministrator may issue such certificate
if the ICI has also obtained a certifi-
cate of conformity for vehicles cer-
tified using a bin lower than that re-
quired under paragraph (c)(2) of this
section. The ICI may then produce ve-
hicles to the higher bin only to the ex-
tent that it has generated sufficient
credits from vehicles certified to the
lower bin during the same model year.

(4) [Reserved]

(5) Except for the situation where an
ICI desires to bank, sell or use NOx
credits as described in paragraph (c)(3)
of this section, the requirements of 40
CFR 86.1811-04 related to fleet average
NOx standards and requirements to
comply with such standards do not
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apply to vehicles modified under this
subpart.

(6) ICIs using bins higher than those
specified in paragraph (c)(2) of this sec-
tion must monitor their production so
that they do not produce more vehicles
certified to the standards of such bins
than their available credits can cover.
ICIs must not have a credit deficit at
the end of a model year and are not
permitted to use the deficit
carryforward provisions provided in 40
CFR 86.1860-04(e).

(7) The Administrator may condition
the certificates of conformity issued to
ICIs as necessary to ensure that vehi-
cles subject to paragraph (c) of this
section comply with the appropriate
average NOx standard for each model
year.

(8)(i) Nonconforming LDV/LLDTSs
originally manufactured in OP years
2010 and later must meet the cold tem-
perature NHMC emission standards in
Table S10-1 in 40 CFR 86.1811-10(g).

(ii) Nonconforming HLDTs and
MDPVs originally manufactured in OP
years 2012 and later must meet the cold
temperature NHMC emission standards
in Table S10-1 in 40 CFR 86.1811-10(g).

(iii) ICIs, which qualify as small vol-
ume manufacturers, are exempt from
the cold temperature NMHC phase-in
intermediate percentage requirements
described in 40 CFR 86.1811-10(g)(3). See
40 CFR 86.1811-04(k)(5)(vi) and (vii).

(iv) As an alternative to the require-
ments of paragraphs (c)(8)(i) and (ii) of
this section, ICIs may elect to meet a
cold temperature NMHC family emis-
sion level below the cold temperature
NMHC fleet average standards specified
in Table S10-1 of 40 CFR 86.1811-10 and
bank or sell credits as permitted in 40
CFR 86.1864-10. An ICI may not meet a
higher cold temperature NMHC family
emission level than the fleet average
standards in Table S10-1 of 40 CFR
86.1811-10 as specified in paragraphs
(c)(8)(i) and (ii) of this section, unless
it demonstrates to the Administrator
at the time of certification that it has
obtained appropriate and sufficient
NMHC credits from another manufac-
turer, or has generated them in a pre-
vious model year or in the current
model year and not traded them to an-
other manufacturer or used them to
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address other vehicles as permitted in
40 CFR 86.1864-10.

(v) Where an ICI desires to obtain a
certificate of conformity using a high-
er cold temperature NMHC family
emission level than specified in para-
graphs (¢)(8)(i) and (ii) of this section,
but does not have sufficient credits to
cover vehicles imported under such
certificate, the Administrator may
issue such certificate if the ICI has also
obtained a certificate of conformity for
vehicles certified using a cold tempera-
ture NMHC family emission level lower
than that required under paragraphs
(c)(8)(1) and (ii) of this section. The ICI
may then import vehicles to the higher
cold temperature NMHC family emis-
sion level only to the extent that it has
generated sufficient credits from vehi-
cles certified to a family emission level
lower than the cold temperature NMHC
fleet average standard during the same
model year.

(vi) ICIs wusing cold temperature
NMHC family emission levels higher
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than the cold temperature NMHC fleet
average standards specified in para-
graphs (c)(8)(i) and (ii) of this section
must monitor their imports so that
they do not import more vehicles cer-
tified to such family emission levels
than their available credits can cover.
ICIs must not have a credit deficit at
the end of a model year and are not
permitted to use the deficit
carryforward provisions provided in 40
CFR 86.1864-10.

(vii) The Administrator may condi-
tion the certificates of conformity
issued to ICIs as necessary to ensure
that vehicles subject to this paragraph
(c)(8) comply with the applicable cold
temperature NMHC fleet average
standard for each model year.

(d) Except as provided in paragraph
(c) of this section, ICI’s must not par-
ticipate in emission-related programs
for emissions averaging, banking and
trading, or nonconformance penalties.

TABLE 1 TO §85.1515—EMISSION STANDARDS APPLICABLE TO IMPORTED LIGHT-DUTY MOTOR
VEHICLES 1:2.3

Carbon Oxides of . Diesel Evaporative Useful

OP Year Hydrocarbon monoxide nitrogen Particulate hydrocarbon (yea’r)s/miles) life
1968-76 ........ 1.5 gpm 15 gpm 3.1 gpm 6.0 g/test 5/50,000
1977-79 ........ 1.5 gpm 15 gpm 2.0 gpm 6.0 g/test 5/50,000
1980 ... 0.41 gpm 7.0 gpm 2.0 gpm 6.0 g/test 5/50,000
1981 ... 0.41 gpm 3.4 gpm 1.0 gpm 2.0 g/test 5/50,000
1982-86 . 0.41 gpm 3.4 gpm 1.0 gpm 0.60 gpm 2.0 g/test 5/50,000
1987-93 ........ 0.41 gpm 3.4 gpm 1.0 gpm 0.20 gpm 2.0 gftest 5/50,000
1994 and later | (%) *) *) *) *) *)

1Diesel particulate standards apply only to diesel fueled light-duty vehicles. Evaporative hydrocarbon standards apply only to
non-diesel fueled light-duty vehicles. For alternative fueled light-duty vehicles, the evaporative hydrocarbon standard is inter-
preted as organic material hydrocarbon equivalent grams carbon per test, as applicable.

2No crankcase emissions shall be discharged into the ambient atmosphere from any non-diesel fueled light-duty vehicle.

3 All light-duty vehicles shall meet the applicable emission standards at both low and high-altitudes according to the procedures
specified in 40 CFR part 86 for current model year motor vehicles at the time of testing.

4 Specified in 40 CFR part 86 for the OP year of the vehicle, per 85.1515(c).

TABLE 2—EMISSION STANDARDS APPLICABLE TO IMPORTED LIGHT-DUTY TRUCKS 1.2:3.4.5

Carbon mon- Oxides of ni- . Diesel hydro- Evaporative Useful
OP year Hydrocarbon oxide trogen Particulate carbgn (yeall?s/miles) life
1968-78 ........ 2.0 gpm 20 gpm 3.1 gpm 6.0 g/test 5/50,000
1979-80 ........ 1.7 gpm 18 gpm 2.3 gpm 6.0 g/test 5/50,000
1981 . 1.7 gpm 18 gpm 2.3 gpm 2.0 gftest 5/50,000
1982-83 ........ 1.7 gpm 18 gpm 2.3 gpm 0.60 gpm 2.0 gftest 5/50,000
(2.0) (26) (2.3) (0.60) (2.6)
1984 ... 0.80 gpm 10 gpm 2.3 gpm 0.60 gpm 2.0 g/test 5/50,000
(1.0) (14) (2.3) (0.60) (2.6)
1985-86 ........ 0.80 gpm 10 gpm 2.3 gpm 0.60 gpm 2.0 g/test 11/120,000
(1.0) (14) (2.3) (0.60) (2.6)
1987 oo 0.80 gpm 10 gpm 2.3 gpm 0.26 gpm 2.0 g/test 11/120,000
(1.0) (14) (2.3) (0.26) (2.6)
1988-89 ........ 0.80 gpm 10 gpm 1.2 gpmé 0.26 gpm? 2.0 g/test 11/120,000
(1.0 (14) 1.2) (2.0 (2.6)
0.80 gpm 10 gpm 1.7 gpmé 0.45 gpm? 2.0 g/test 11/120,000
(1.0 (14) (1.7) (0.26) (2.6)
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TABLE 2—EMISSION STANDARDS APPLICABLE TO IMPORTED LIGHT-DUTY TRUCKS 1.2:3.:4.5—Continued

Carbon mon- Oxides of ni- . Diesel hydro- Evaporative Useful
OP year Hydrocarbon oxide trogen Particulate carboyn (yeaPs/miIes) life
0.80 gpm 10 gpm 2.3 gpmé 0.45 gpm? 2.0 g/test 11/120,000
(1.0) (14) (2.3) (0.26) (2.6)
1990-93 ........ 0.80 gpm 10 gpm 1.2 gpmé 0.26 gpm? 2.0 gftest 11/120,000
(1.0) (14) 1.2) (0.26) (2.6)
0.80 gpm 10 gpm 1.7 gpmé 0.45 gpm? 2.0 g/test 11/120,000
(1.0) (14) 1.7) (0.26) (2.6)
1994 and later | (%) ©) ©) ©) ©) ©)

1Diesel particulate standards apply only to diesel fueled light-duty trucks. Evaporative hydrocarbon standards apply only to
non-diesel fueled light-duty trucks. For alternative fueled light-duty trucks, the evaporative hydrocarbon standard is interpreted as
organic material hydrocarbon equivalent grams carbon per test, as applicable.

2No crankcase emissions shall be discharged into the ambient atmosphere from any non-diesel fueled light-duty truck.

3 A carbon monoxide standard of 0.50% of exhaust flow at curb idle is applicable to all 1984 and later model year light-duty
trucks sold to, or owned by, an importer for principal use at other than a designated high-altitude location. This requirement is ef-
fective for light-duty trucks sold to, or owned by an importer for principal use at a designated high-altitude location beginning with
the 1988 model year.

4All 1982 OP year and later light-duty trucks sold to, or owned by, an importer for principal use at a designated high-altitude
location shall meet high-altitude emission standards according to the requirements specified in 40 CFR part 86 for current model
year light-duty trucks at the time of testing.

5 Standards in parentheses apply to motor vehicles sold to, or owned by, an importer for principal use at a designated high-alti-
tude location. These standards must be met at high-altitude according to the procedures specified in 40 CFR part 86 for current
model year motor vehicles at the time of testing.

6The oxides of nitrogen standard of 1.2 gpm applies to light-duty trucks up to and including 3,750 pounds loaded vehicle
weight and 6,000 pounds or less gross vehicle weight the 1.7 gpm standard applies to light-duty trucks greater than 3,750 pound
loaded vehicle weight and 6,000 pounds or less gross vehicle weight; the 2.3 gpm standard applies to light-duty trucks 6,001
pounds gross vehicle weight and greater.

7The diesel particulate standard of 0.26 gpm applies to light-duty trucks up to and including 3,750 pounds loaded vehicle
weight; the 0.45 gpm standard applies to light-duty trucks 3,751 pounds and greater loaded vehicle weight.

8The oxides of nitrogen standard of 1.2 gpm applies to light-duty trucks up to and including 3,750 pounds loaded vehicle
weight; the 1.7 gpm standard applies to light-duty trucks 3,751 pounds and greater loaded vehicle weight.

9 Specified in 40 CFR part 86 for the OP year of the vehicle, per 85.1515(c).

[61 FR 5842, Feb. 14, 1996, as amended at 62 FR 31232, June 6, 1997; 63 FR 964, Jan. 7, 1998; 65
FR 6847, Feb. 10, 2000; 70 FR 40430, July 13, 2005; 72 FR 8560, Apri. 27, 2007]

Subpart Q—Preemption of State gine mounted on the locomotive to pro-
Standards and Waiver Proce- Vide auxiliary power.
dures for Nonroad Engines Farm equipment or vehicle means any

- internal combustion engine-powered
and Nonroad Vehicles machine primarily used in the com-

mercial production and/or commercial

SOURCE: 59 FR 36987, July 20, 1994, unless harvesting of food, fiber, wood, or com-
otherwise noted. mercial organic products or for the
processing of such products for further

§85.1601 Applicability. use on the farm

The requirements of this subpart are Locomotive. The definition of loco-
applicable to nonroad engines and motive specified in 40 CFR 92.2 applies
nonroad vehicles. to this subpart.

. . New means a domestic or imported
§85.1602 Definitions. nonroad vehicle or nonroad engine the

As used in this subpart, all terms not equitable or legal title to which has
defined shall have the meaning given never been transferred to an ultimate
them in the Clean Air Act, as amended. purchaser. Where the equitable or legal

Commercial means an activity en- title to an engine or vehicle is not
gaged in as a vocation. transferred to an ultimate purchaser

Construction equipment or wvehicle until after the engine or vehicle is
means any internal combustion engine- placed into service, then the engine or
powered machine primarily used in vehicle will no longer be new after it is
construction and located on commer- placed into service. A nonroad engine
cial construction sites. or vehicle is placed into service when it

Engine used in a locomotive means ei- is used for its functional purposes. The
ther an engine placed in the loco- term ultimate purchaser means, with re-
motive to move other equipment, spect to any new nonroad vehicle or
freight, or passenger traffic, or an en- new nonroad engine, the first person
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who in good faith purchases such new
nonroad vehicle or new nonroad engine
for purposes other than resale. This
definition of new shall not apply to lo-
comotives or engines used in loco-
motives.

New engine used in a locomotive means
new locomotive engine, as defined in 40
CFR 92.2.

New locomotive. The definition of new
locomotive specified in 40 CFR 92.2 ap-
plies to this subpart.

Nonroad engine means:

(1) Except as discussed in paragraph
(2) of this definition, a nonroad engine
is any internal combustion engine:

(i) In or on a piece of equipment that
is self-propelled or serves a dual pur-
pose by both propelling itself and per-
forming another function (such as gar-
den tractors, off-highway mobile
cranes and bulldozers); or

(ii) In or on a piece of equipment that
is intended to be propelled while per-
forming its function (such as
lawnmowers and string trimmers); or

(iii) That, by itself or in or on a piece
of equipment, is portable or transport-
able, meaning designed to be and capa-
ble of being carried or moved from one
location to another. Indicia of trans-
portability include, but are not limited
to, wheels, skids, carrying handles,
dolly, trailer, or platform.

(2) An internal combustion engine is
not a nonroad engine if:

(i) The engine is used to propel a
motor vehicle or a vehicle used solely
for competition, or is subject to stand-
ards promulgated under section 202 of
the Act; or

(ii) The engine is regulated by a fed-
eral New Source Performance Standard
promulgated under section 111 of the
Act; or

(iii) The engine otherwise included in
paragraph (1)(iii) of this definition re-
mains or will remain at a location for
more than 12 consecutive months or a
shorter period of time for an engine lo-
cated at a seasonal source. A location
is any single site at a building, struc-
ture, facility, or installation. Any en-
gine (or engines) that replaces an en-
gine at a location and that is intended
to perform the same or similar func-
tion as the engine replaced will be in-
cluded in calculating the consecutive
time period. An engine located at a
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seasonal source is an engine that re-
mains at a seasonal source during the
full annual operating period of the sea-
sonal source. A seasonal source is a
stationary source that remains in a
single location on a permanent basis
(i.e., at least two years) and that oper-
ates at that single location approxi-
mately three (or more) each year. This
paragraph does not apply to an engine
after the engine is removed from the
location.

Primarily used means used 51 percent
or more.

[569 FR 36987, July 20, 1994, as amended at 63
FR 18998, Apr. 16, 1998]

§85.1603 Application of definitions;
scope of preemption.

(a) For equipment that is used in ap-
plications in addition to farming or
construction activities, if the equip-
ment is primarily used as farm and/or
construction equipment or vehicles, as
defined in this subpart, it is considered
farm or construction equipment or ve-
hicles.

(b) States and any political subdivi-
sions thereof are preempted from
adopting or enforcing standards or
other requirements from new engines
smaller than 175 horsepower, that are
primarily used in farm or construction
equipment or vehicles, as defined in
this subpart.

(c)(1) States and any political sub-
divisions thereof are preempted from
adopting or enforcing standards or
other requirements relating to the con-
trol of emissions from new locomotives
and new engines used in locomotives.

(2) During a period equivalent in
length to 133 percent of the useful life,
expressed as MW-hrs (or miles where
applicable), beginning at the point at
which the locomotive or engine be-
comes new, those standards or other
requirements which are preempted in-
clude, but are not limited to, the fol-
lowing: emission standards, mandatory
fleet average standards, certification
requirements, aftermarket equipment
requirements, and nonfederal in-use
testing requirements. The standards
and other requirements specified in the
preceding sentence are preempted
whether applicable to new or other lo-
comotives or locomotive engines.
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(d) No state or any political subdivi-
sions thereof shall enforce any stand-
ards or other requirements relating to
the control of emissions from nonroad
engines or vehicles except as provided
for in this subpart.

[59 FR 36987, July 20, 1994, as amended at 62
FR 67736, Dec. 30, 1997; 63 FR 18998, Apr. 16,
1998]

§85.1604 Procedures for California
nonroad authorization requests.

(a) California shall request authoriza-
tion to enforce its adopted standards
and other requirements relating to the
control of emissions from nonroad ve-
hicles or engines that are otherwise
not preempted by §85.1603(b) or
§85.1603(c) from the Administrator of
EPA and provide the record on which
the state rulemaking was based.

(b) After receipt of the authorization
request, the Administrator shall pro-
vide notice and opportunity for a pub-
lic hearing regarding such requests.

[59 FR 36987, July 20, 1994, as amended at 62
FR 67736, Dec. 30, 1997]

§85.1605 Criteria for granting author-
ization.

(a) The Administrator shall grant the
authorization if California determines
that California standards will be, in
the aggregate, at least as protective of
public health and welfare as applicable
Federal standards.

(b) The authorization shall not be
granted if the Administrator finds
that:

(1) The determination of California is
arbitrary and capricious;

(2) California does not need such
California standards to meet compel-
ling and extraordinary conditions; or

(3) California standards and accom-
panying enforcement procedures are
not consistent with section 209.

§85.1606 Adoption of California stand-
ards by other states.

Any state other than California
which has plan provisions approved
under Part D of Title I of the Clean Air
Act may adopt and enforce emission
standards for any period, for nonroad
vehicles and engines subject to the fol-
lowing requirements:
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(a) The state must provide notice to
the Administrator that it has adopted
such standards.

(b) Such standards shall not apply to
new engines which are used in con-
struction equipment or vehicles or used
in farm equipment or vehicles and
which are smaller than 175 horsepower
or to new locomotives or new engines
used in locomotives.

(c) Such standards and implementa-
tion and enforcement shall be iden-
tical, for the period concerned, to the
California standards authorized by the
Administrator.

(d) The state shall adopt such stand-
ards at least two years before com-
mencement of the period for which the
standards take effect.

(e) California shall have adopted such
standards two years before commence-
ment of the period for which the stand-
ards take effect in the state that is
adopting under section 209(e)(2)(B).

[69 FR 36987, July 20, 1994, as amended at 62
FR 67736, Dec. 30, 1997]

Subpart R—Exclusion and Exemp-
tion of Motor Vehicles and
Motor Vehicle Engines

AUTHORITY: Secs. 208(b)(1), 216(2), and 301,
Clean Air Act (42 U.S.C. 7522, 7550, and 7061).

SOURCE: 39 FR 32611, Sept. 10, 1974, unless
otherwise noted.

§85.1701 General applicability.

(a) The provisions of this subpart re-
garding exemption are applicable to
new and in-use motor vehicles and
motor vehicle engines.

(b) The provisions of this subpart re-
garding exclusion are applicable after
the effective date of these regulations.

(c) References in this subpart to en-
gine families and emission control sys-
tems shall be deemed to apply to dura-
bility groups and test groups as appli-
cable for manufacturers certifying new
light-duty vehicles, light-duty trucks,
and Otto-cycle complete heavy-duty
vehicles under the provisions of 40 CFR
part 86, subpart S.

[39 FR 32611, Sept. 10, 1974, as amended at 64
FR 23919, May 4, 1999; 65 FR 59943, Oct. 6,
2000]
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§85.1702

(a) As used in this subpart, all terms
not defined herein shall have the mean-
ing given them in the Act:

(1) Export exemption means an exemp-
tion granted by statute under section
203(b)(3) of the Act for the purpose of
exporting new motor vehicles or new
motor vehicle engines.

(2) National security exemption means
an exemption which may be granted
under section 203(b)(1) of the Act for
the purpose of national security.

(3) Pre-certification vehicle means an
uncertified vehicle which a manufac-
turer employs in fleets from year to
year in the ordinary course of business
for product development, production
method assessment, and market pro-
motion purposes, but in a manner not
involving lease or sale.

(4) Pre-certification wvehicle engine
means an uncertified heavy-duty en-
gine owned by a manufacturer and used
in a manner not involving lease or sale
in a vehicle employed from year to
yvear in the ordinary course of business
for product development, production
method assessment and market pro-
motion purposes.

(5) Testing exemption means an exemp-
tion which may be granted under sec-
tion 203(b)(1) for the purpose of re-
search investigations, studies, dem-
onstrations or training, but not includ-
ing national security.

[39 FR 32611, Sept. 10, 1974, as amended at 45

FR 13733, Mar. 3, 1980; 47 FR 30484, July 14,
1982]

Definitions.

§85.1703 Application of section 216(2).

(a) For the purpose of determining
the applicability of section 216(2), a ve-
hicle which is self-propelled and capa-
ble of transporting a person or persons
or any material or any permanently or
temporarily affixed apparatus shall be
deemed a motor vehicle, unless any one
or more of the criteria set forth below
are met, in which case the vehicle shall
be deemed not a motor vehicle and ex-
cluded from the operation of the Act:

(1) The vehicle cannot exceed a max-
imum speed of 26 miles per hour over
level, paved surfaces; or

(2) The vehicle lacks features cus-
tomarily associated with safe and prac-
tical street or highway use, such fea-
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tures including, but not being limited
to, a reverse gear (except in the case of
motorcycles), a differential, or safety
features required by state and/or fed-
eral law; or

(3) The vehicle exhibits features
which render its use on a street or
highway unsafe, impractical, or highly
unlikely, such features including, but
not being limited to, tracked road con-
tact means, an inordinate size, or fea-
tures ordinarily associated with mili-
tary combat or tactical vehicles such
as armor and/or weaponry.

(b) The Administrator will, from
time to time, publish in the FEDERAL
REGISTER a list of vehicles which have
been determined to be excluded. This
list will be in appendix VI of 40 CFR
part 85.

[39 FR 32611, Sept. 10, 1974, as amended at 45
FR 13733, Mar. 3, 1980]

§85.1704 Who may request an exemp-
tion.

(a) Any person may request a testing
exemption.

(b) Any manufacturer may request a
national security exemption under
§85.1708.

(c) For manufacturers, vehicles or en-
gines for export purposes are exempt
without application, subject to the pro-
visions of §85.1709. For eligible manu-
facturers, as determined by §85.1706,
vehicles or engines for pre-certification
purposes are exempt without applica-
tion, subject to the provisions of
§85.1706(a).

[45 FR 13733, Mar. 3, 1980, as amended at 47
FR 30484, July 14, 1982]

§85.1705 Testing exemption.

(a) Any person requesting a testing
exemption must demonstrate the fol-
lowing:

(1) That the proposed test program
has a purpose which constitutes an ap-
propriate basis for an exemption in ac-
cordance with section 203(b)(1);

(2) That the proposed test program
necessitates the granting of an exemp-
tion;

(3) That the proposed test program
exhibits reasonableness in scope; and

(4) That the proposed test program
exhibits a degree of control consonant
with the purpose of the program and
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the Environmental Protection Agen-
cy’s (hereafter EPA) monitoring re-
quirements. Paragraphs (b), (c), (d),
and (e) of this section describe what
constitutes a sufficient demonstration
for each of the four above identified
elements.

(b) With respect to the purpose of the
proposed test program, an appropriate
purpose is one which is consistent with
one or more of the bases for exemption
set forth under section 203(b)(1), name-
ly, research, investigations, studies,
demonstrations, or training, but not
including national security. A concise
statement of purpose is a required item
of information.

(c) With respect to the necessity that
an exemption be granted, necessity
arises from an inability to achieve the
stated purpose in a practicable manner
without performing or causing to be
performed one or more of the prohib-
ited acts under section 203(a). In appro-
priate circumstances time constraints
may be a sufficient basis for necessity,
but the cost of certification alone, in
the absence of extraordinary cir-
cumstances, is not a basis for neces-
sity.

(d) With respect to reasonableness, a
test program must exhibit a duration
of reasonable length and affect a rea-
sonable number of vehicles or engines.
In this regard, required items of infor-
mation include:

(1) An estimate of the program’s du-
ration;

(2) The maximum number of vehicles
or engines involved; and

(e) With respect to control, the test
program must incorporate procedures
consistent with the purpose of the test
and be capable of affording EPA moni-
toring capability. As a minimum, re-
quired items of information include:

(1) The technical nature of the test;

(2) The site of the test;

(3) The time or mileage duration of
the test;

(4) The ownership arrangement with
regard to the vehicles or engines in-
volved in the test;

(5) The intended final disposition of
the vehicles or engines;

(6) The manner in which vehicle iden-
tification numbers or the engine serial
numbers will be identified, recorded,
and made available; and
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(7) The means or procedure whereby
test results will be recorded.

(f) A manufacturer of new motor ve-
hicles or new motor vehicle engines
may request a testing exemption to
cover any vehicles and/or engines in-
tended for use in test programs planned
or anticipated over the course of a sub-
sequent one-year period. Unless other-
wise required by the Director, Manu-
facturers Operations Division, a manu-
facturer requesting such an exemption
need only furnish the information re-
quired by paragraphs (a)(1) and (d)(2) of
this section along with a description of
the recordkeeping and control proce-
dures that will be employed to assure
that the vehicles and/or engines are
used for purposes consistent with sec-
tion 203(b)(1).

[39 FR 32611, Sept. 10, 1974, as amended at 45
FR 13733, Mar. 3, 1980; 47 FR 30484, July 14,
1982]

§85.1706 Pre-certification exemption.

(a) Except as provided in paragraph
(b) of this section, any pre-certification
vehicle or pre-certification vehicle en-
gine, as defined by §85.1702(a) (3) or (4),
is exempt from section 203(a), without
application, if the manufacturer com-
plies with the following terms and con-
ditions:

(1) The manufacturer shall create,
maintain, and make available at rea-
sonable times for review or copying by
appropriate EPA employees records
which provide each vehicle identifica-
tion or engine serial number, indicate
the use of the vehicle or engine on ex-
empt status and indicate the final dis-
position of any vehicle or engine re-
moved from exempt status; and

(2) Unless the requirement is waived
or an alternative procedure is approved
by the Director, Manufacturers Oper-
ations Division, the manufacturer shall
permanently affix to each vehicle or
engine on exempt status in a readily
visible portion of the engine compart-
ment (on a readily visible portion of a
heavy-duty engine or in a readily ac-
cessible position on a motorcycle) a
label which cannot be removed without
destruction or defacement and which
states in the English language, in
block letters and numerals of a color
that contrasts with the background of
the label, the following information:
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(i) The label heading: Emission Con-
trol Information;

(ii) Full corporate name and trade-
mark of manufacturer;

(iii) Engine displacement, engine
family identification and model year of
vehicle or engine; or person or office to
be contacted for further information
about the vehicle or engine;

(iv) The statement: THIS VEHICLE
OR ENGINE IS EXEMPT FROM THE
PROHIBITIONS OF SECTIONS
203(a)(1), (3) and (4) OF THE CLEAN
AIR ACT, AS AMENDED.

(3) No provision of paragraph (a)(2) of
this section shall prevent a manufac-
turer from including any other infor-
mation it desires on the label.

(b) Any manufacturer that desires a
pre-certification exemption and is in
the business of importing, modifying or
testing uncertified vehicles for resale
under the provisions of 40 CFR 85.1501,
et seq., must apply to the Director,
Manufacturers Operations Division.
The Director may require such manu-
facturers to submit information re-
garding the general nature of the fleet
activities, the number of vehicles in-
volved, and a demonstration that ade-
quate record-keeping procedures for
control purposes will be employed.

[47 FR 30484, July 14, 1982]

§85.1707

Where an uncertified vehicle or en-
gine is a display vehicle or engine to be
used solely for display purposes, will
not be operated on the public streets or
highways except for that operation in-
cident and necessary to the display
purpose, and will not be sold unless an
applicable certificate of conformity has
been received, no request for exemp-
tion of the vehicle or engine is nec-
essary.

[39 FR 32611, Sept. 10, 1974. Redesignated and
amended at 47 FR 30484, July 14, 1982]

Display exemption.

§85.1708 National security exemption.

A manufacturer requesting a na-
tional security exemption must state
the purpose for which the exemption is
required and the request must be en-
dorsed by an agency of the Federal
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Government charged with responsi-
bility for national defense.

[39 FR 32611, Sept. 10, 1974. Redesignated at
47 FR 30484, July 14, 1982]

§85.1709 Export exemptions.

(a) A new motor vehicle or new
motor vehicle engine intended solely
for export, and so labeled or tagged on
the outside of the container and on the
vehicle or engine itself, shall be subject
to the provisions of section 203(a) of
the Act, unless the importing country
has new motor vehicle emission stand-
ards which differ from the USEPA
standards.

(b) For the purpose of paragraph (a)
of this section, a country having no
standards, whatsoever, is deemed to be
a country having emission standards
which differ from USEPA standards.

(c) EPA shall periodically publish in
the FEDERAL REGISTER a list of foreign
countries which have in force emis-
sions standards identical to USEPA
standards and have so notified EPA.
New motor vehicles or new motor vehi-
cle engines exported to such countries
shall comply with USEPA certification
regulations.

(d) It is a condition of any exemption
for the purpose of export under section
203(b)(3) of the Act, that such exemp-
tion shall be void ab initio with respect
to a new motor vehicle or new motor
vehicle engine intended solely for ex-
port where:

(1) Such motor vehicle or motor vehi-
cle engine is sold, or offered for sale, to
an ultimate purchaser in the United
States for purposes other than export;
and

(2) The motor vehicle or motor vehi-
cle engine manufacturer had reason to
believe that any such vehicle would be
sold or offered for sale as described in
paragraph (d)(1) of this section.

[39 FR 32611, Sept. 10, 1974. Redesignated at
47 FR 30484, July 14, 1982]

§85.1710 Granting of exemptions.

(a) If upon completion of the review
of an exemption request, as required by
§§85.1705 and 85.1708, the granting of an
exemption is deemed appropriate, a
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memorandum of exemption will be pre-
pared and submitted to the person re-
questing the exemption. The memo-
randum will set forth the basis for the
exemption, its scope, and such terms
and conditions as are deemed nec-
essary. Such terms and conditions will
generally, include, but are not limited
to, agreements by the applicant to con-
duct the exempt activity in the manner
described to EPA, create and maintain
adequate records accessible to EPA at
reasonable times, employ labels for the
exempt engines or vehicles setting
forth the nature of the exemption, take
appropriate measures to assure that
the terms of the exemption are met,
and advise EPA of the termination of
the activity and the ultimate disposi-
tion of the vehicles or engines.

(b) Any exemption granted pursuant
to paragraph (a) of this section shall be
deemed to cover any subject vehicle or
engine only to the extent that the
specified terms and conditions are
complied with. A breach of any term or
condition shall cause the exemption to
be void ab initio with respect to any
vehicle or engine. Consequently, the
causing or the performing of an act
prohibited under sections 203(a) (1) or
(3) of the Clean Air Act other than in
strict conformity with all terms and
conditions of this exemption shall
render the person to whom the exemp-
tion is granted, and any other person
to whom the provisions of section 203
are applicable, liable to suit under sec-
tions 204 and 205 of the Act.

[39 FR 32611, Sept. 10, 1974, as amended at 45
FR 13733, Mar. 3, 1980. Redesignated and
amended at 47 FR 30485, July 14, 1982]

§85.1711 Submission of exemption re-
quests.

Requests for exemption or
furtheinformation concerning exemp-
tions and/or the exemption request re-
view procedure should be addressed to:

Director

Manufacturers Operations Division (EN-340)
Environmental Protection Agency

1200 Pennsylvania Ave., NW.,

Washington, DC 20460

[39 FR 32611, Sept. 10, 1974, as amended at 44
FR 61962, Oct. 29, 1979. Redesignated and
amended at 47 FR 30485, July 14, 1982]
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§85.1712 Treatment of confidential in-
formation.

(a) Any person or manufacturer may
assert that some or all of the informa-
tion submitted pursuant to this sub-
part is entitled to confidential treat-
ment as provided by 40 CFR part 2, sub-
part B.

(b) Any claim of confidentiality must
accompany the information at the time
it is submitted to EPA.

(c) To assert that information sub-
mitted pursuant to this subpart is con-
fidential, a person or manufacturer
must indicate clearly the items of in-
formation claimed confidential by
marking, circling, bracketing, stamp-
ing, or otherwise specifying the con-
fidential information. Furthermore,
EPA requests, but does not require,
that the submitter also provide a sec-
ond copy of it submittal from which all
confidential information has been de-
leted. If a need arises to publicly re-
lease nonconfidential information,
EPA will assume that the submitter
has accurately deleted the confidential
information from this second copy.

(d) If a claim is made that some or all
of the information submitted pursuant
to ths subpart is entitled to confiden-
tial treatment, the information cov-
ered by that confidentiality claim will
be disclosed by the Administrator only
to the extent and by means of the pro-
cedures set forth in part 2, subpart B,
of this chapter.

(e) Information provided without a
claim of confidentiality at the time of
submission may be made available to
the public by EPA without further no-
tice to the submitter, in accordance
with 40 CFR 2.204(c)(2)(i)(A).

[50 FR 34797, Aug. 27, 1985]

§85.1713 Delegated-assembly
tion.

exemp-

The provisions of this section apply
for manufacturers of heavy-duty high-
way engines.

(a) Shipping an engine separately
from an aftertreatment component
that you have specified as part of its
certified configuration will not be a
violation of the prohibitions in Clean
Air Act section 203 (42 U.S.C. 7522), if
you follow the provisions of paragraph
(b) or (c) of this section.
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(b) If you include the cost of all
aftertreatment components in the cost
of the engine and ship the
aftertreatment components directly to
the vehicle manufacturer, or arrange
for separate shipment by the compo-
nent manufacturer to the vehicle man-
ufacturer, you must meet all the fol-
lowing conditions:

(1) Apply for and receive a certificate
of conformity for the engine and its
emission-control system before ship-
ment.

(2) Provide installation instructions
in enough detail to ensure that the en-
gine will be in its certified configura-
tion if someone follows these instruc-
tions.

(3) Have a contractual agreement
with a vehicle manufacturer obligating
the vehicle manufacturer to complete
the final assembly of the engine so it is
in its certified configuration when in-
stalled in the vehicle. This agreement
must also obligate the vehicle manu-
facturer to provide the affidavits re-
quired under paragraph (b)(4) of this
section.

(4) Take appropriate additional steps
to ensure that all engines will be in
their certified configuration when in-
stalled by the vehicle manufacturer. At
a minimum, you must obtain annual
affidavits from every vehicle manufac-
turer to whom you sell engines under
this section. Include engines that you
sell through distributors or dealers.
The affidavits must list the part num-
bers of the aftertreatment devices that
vehicle manufacturers install on each
engine they purchase from you under
this section.

(5) Describe in your application for
certification how you plan to use the
provisions of this section and any steps
you plan to take under paragraph (b)(3)
of this section.

(6) Keep records to document how
many engines you produce under this
exemption. Also, keep records to docu-
ment your contractual agreements
under paragraph (b)(3) of this section.
Keep all these records for five years
after the end of the model year and
make them available to us upon re-
quest.

(7) Make sure the engine has the
emission control information label we
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require under the
part.

(c) If you do not include the cost of
all aftertreatment components in the
cost of the engine, you must meet all
the conditions described in paragraphs
(b)(1) through (7) of this section, with
the following additional provisions:

(1) The contractual agreement de-
scribed in paragraph (b)(3) of this sec-
tion must include a commitment that
the vehicle manufacturer will do the
following things:

) Separately purchase the
aftertreatment components you have
specified in your application for certifi-
cation.

(ii) Perform audits as described in
paragraph (c¢)(3) of this section.

(2) Before you ship an engine under
the provisions of this paragraph (c),
you must have written confirmation
that the vehicle manufacturer has or-
dered the appropriate aftertreatment
components.

(3) You must audit vehicle manufac-
turers as follows:

(i) If you sell engines to 16 or more
vehicle manufacturers under the provi-
sions of this section, you must annu-
ally audit four vehicle manufacturers
to whom you sell engines under this
section. To select individual vehicle
manufacturers, divide all the affected
vehicle manufacturers into quartiles
based on the number of engines they
buy from you; select a single vehicle
manufacturer from each quartile each
model year. Vary the vehicle manufac-
turers you audit from year to year,
though you may repeat an audit in a
later model year if you find or suspect
that a particular vehicle manufacturer
is not properly installing
aftertreatment devices.

(ii) If you sell engines to fewer than
16 vehicle manufacturers under the
provisions of this section, set up a plan
to audit each vehicle manufacturer on
average once every four model years.

(iii) Starting with the 2014 model
year, if you sell engines to fewer than
40 vehicle manufacturers under the
provisions of this section, you may ask
us to approve a reduced auditing rate.
We may approve an alternate plan that
involves auditing each vehicle manu-
facturer on average once every ten
model years, as long as you show that

standard-setting
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you have met the auditing require-
ments in preceding years without find-
ing noncompliance or improper proce-
dures.

(iv) Audits must involve the assem-
bling companies’ facilities, procedures,
and production records to monitor
their compliance with your instruc-
tions, must include investigation of
some assembled engines, and must con-
firm that the number of aftertreatment
devices shipped were sufficient for the
number of engines produced. Where a
vehicle manufacturer is not located in
the United States, you may conduct
the audit at a distribution or port fa-
cility in the United States.

(v) If you produce engines and use
them to produce vehicles under the
provisions of this section, you must
take steps to ensure that your facili-
ties, procedures, and production
records are set up to ensure compliance
with the provisions of this section, but
you may meet your auditing respon-
sibilities under this paragraph (c)(3) of
this section by maintaining a database
showing how you pair aftertreatment
components with the appropriate en-
gines.

(vi) You must keep records of these
audits for five years after the end of
the model year and provide a report to
us describing any uninstalled or im-
properly installed aftertreatment com-
ponents. Send us these reports within
90 days of the audit, except as specified
in paragraph (f) of this section.

(4) In your application for certifi-
cation, give a detailed plan for audit-
ing vehicle manufacturers, as described
in paragraph (c)(3) of this section.

(d) An engine you produce under this
section becomes new when it is fully
assembled, except for aftertreatment
devices, for the first time. Use this
date to determine the engine’s model
year.

(e) Once the vehicle manufacturer
takes possession of an engine exempted
under this section, the exemption ex-
pires and the engine is subject to all
the prohibitions in Clean Air Act sec-
tion 203 (42 U.S.C. 7522).

(f) You must notify us within 15 days
if you find from an audit or another
source that a vehicle manufacturer has
failed to meet its obligations under
this section.
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(g) We may suspend, revoke, or void
an exemption under this section, as fol-
lows:

(1) We may suspend or revoke your
exemption for the entire engine family
if we determine that any of the engines
are not in their certified configuration
after installation in the vehicle, or if
you fail to comply with the require-
ments of this section. If we suspend or
revoke the exemption for any of your
engine families under this paragraph
(g), this exemption will not apply for
future certificates unless you dem-
onstrate that the factors causing the
nonconformity do not apply to the
other engine families. We may suspend
or revoke the exemption for shipments
to a single facility where final assem-
bly occurs.

(2) We may void your exemption for
the entire engine family if you inten-
tionally submit false or incomplete in-
formation or fail to keep and provide
to EPA the records required by this
section.

(h) You are liable for the in-use com-
pliance of any engine that is exempt
under this section.

(i) It is a violation of the Act for any
person to complete assembly of the ex-
empted engine without complying fully
with the installation instructions.

(j) [Reserved]

(k) You may ask us to provide a tem-
porary exemption to allow you to com-
plete production of your engines at dif-
ferent facilities, as long as you main-
tain control of the engines until they
are in their certified configuration. We
may require you to take specific steps
to ensure that such engines are in their
certified configuration before reaching
the ultimate purchaser. You may re-
quest an exemption under this para-
graph (K) in your application for cer-
tification, or in a separate submission.

[70 FR 40430, July 13, 2005]
Subpart S—Recall Regulations

AUTHORITY: Sec. 301(a), Clean Air Act, 81
Stat. 504, as amended by sec. 15(c), 84 Stat.
1713 (42 U.S.C. 1857g(a)). The regulations im-
plement sec. 207(c) (1)—-(2), Clean Air Act, 84
Stat. 1697 (42 U.S.C. 1847f-ba(c)(1)—(2)); sec.
208(a), Clean Air Act, 81 Stat. 501, as renum-
bered by sec. 8(a), 84 Stat. 1694 (42 U.S.C.
1857f-6(a)).
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SOURCE: 39 FR 44375, Dec. 23, 1974, unless
otherwise noted.

§85.1801 Definitions.

For the purposes of this subpart, ex-
cept as otherwise provided, words shall
be defined as provided for by sections
214 and 302 of the Clean Air Act, 42
U.S.C. 1857, as amended.

(a) Act shall mean the Clean Air Act,
42 U.S.C. 1857, as amended.

(b) Days shall mean calendar days.

§85.1802 Notice to manufacturer of
nonconformity; submission of Re-
medial Plan.

(a) A manufacturer will be notified
whenever the Administrator has deter-
mined that a substantial number of a
class or category of vehicles or engines
produced by that manufacturer, al-
though properly maintained and used,
do not conform to the regulations pre-
scribed under section 202 of the Act in
effect during (and applicable to) the
model year of such vehicle. The notifi-
cation will include a description of
each class or category of vehicles or
engines encompassed by the determina-
tion of nonconformity, will give the
factual basis for the determination of
nonconformity (except information
previously provided the manufacturer
by the Agency), and will designate a
date, no sooner than 45 days from the
date of receipt of such notification, by
which the manufacturer shall have sub-
mitted a plan to remedy the noncon-
formity.

(b) Unless a hearing is requested pur-
suant to §85.1807, the remedial plan
shall be submitted to the Adminis-
trator within the time limit specified
in the Administrator’s mnotification,
provided that the Administrator may
grant the manufacturer an extension
upon good cause shown.

(c) If a manufacturer requests a pub-
lic hearing pursuant to §85.1807, unless
as a result of such hearing the Admin-
istrator withdraws his determination
of nonconformity, the manufacturer
shall submit the remedial plan within
30 days of the end of such hearing.

[39 FR 44375, Dec. 23, 1974, as amended at 42
FR 36456, July 15, 1977]
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§85.1803 Remedial Plan.

(a) When any manufacturer is noti-
fied by the Administrator that a sub-
stantial number of any class or cat-
egory of vehicles or engines, although
properly maintained and used, do not
conform to the regulations (including
emission standards) or family particu-
late emission limits, as defined in part
86 promulgated under section 202 of the
Act and in effect during (and applicable
to) the model year of such class or
classes of vehicles or engines, the man-
ufacturer shall submit a plan to the
Administrator to remedy such noncon-
formity. The plan shall contain the fol-
lowing:

(1) A description of each class or cat-
egory of vehicle or engine to be re-
called including the model year, the
make, the model, and such other infor-
mation as may be required to identify
the vehicles or engines to be recalled.

(2) A description of the specific modi-
fications, alterations, repairs, correc-
tions, adjustments or other changes to
be made to bring the vehicles or en-
gines into conformity including a brief
summary of the data and technical
studies which support the manufactur-
er’s decision as to the particular reme-
dial changes to be used in correcting
the nonconformity.

(3) A description of the method by
which the manufacturer will determine
the names and addresses of vehicle or
engine owners.

(4) A description of the proper main-
tenance or use, if any, upon which the
manufacturer conditions eligibility for
repair under the remedial plan, an ex-
planation of the manufacturer’s rea-
sons for imposing any such condition,
and a description of the proof to be re-
quired of a vehicle or engine owner to
demonstrate compliance with any such
condition. Eligibility may not be de-
nied solely on the basis that the vehi-
cle or engine owner used parts not
manufactured by the original equip-
ment vehicle manufacturer, or had re-
pairs performed by outlets other than
the vehicle manufacturer’s franchised
dealers. No maintenance or use condi-
tion may be imposed unless it is, in the
judgement of the Administrator, de-
monstrably related to preventing the
nonconformity.
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(5) A description of the procedure to
be followed by vehicle or engine owners
to obtain correction of the noncon-
formity. This shall include designation
of the date on or after which the owner
can have the nonconformity remedied,
the time reasonably necessary to per-
form the labor required to correct the
nonconformity, and the designation of
facilities at which the nonconformity
can be remedied: Provided, That repair
shall be completed within a reasonable
time designated by the Administrator
from the date the owner first tenders
his vehicle or engine after the date des-
ignated by the manufacturer as the
date on or after which the owner can
have the nonconformity remedied.

(6) If some or all of the noncon-
forming vehicles or engines are to be
remedied by persons other than dealers
or authorized warranty agents of the
manufacturer, a description of the
class of persons other than dealers and
authorized warranty agents of the
manufacturer who will remedy the
nonconformity, and a statement indi-
cating that the participating members
of the class will be properly equipped
to perform such remedial action.

(7) Three copies of the letters of noti-
fication to be sent to vehicle or engine
owners.

(8) A description of the system by
which the manufacturer will assure
that an adequate supply of parts will
be available to perform the repair
under the remedial plan including the
date by which an adequate supply of
parts will be available to initiate the
repair campaign, the percentage of the
total parts requirement of each person
who is to perform the repair under the
remedial plan to be shipped to initiate
the campaign, and the method to be
used to assure the supply remains both
adequate and responsive to owner de-
mand.

(9) Three copies of all necessary in-
structions to be sent to those persons
who are to perform the repair under
the remedial plan.

(10) A description of the impact of
the proposed changes on fuel consump-
tion, driveability, and safety of each
class or category of vehicles or engines
to be recalled and a brief summary of
the data, technical studies, or engi-
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neering evaluations which
these conclusions.

(11) Any other information, reports
or data which the Administrator may
reasonably determine is necessary to
evaluate the remedial plan.

(b)(1) Notification to vehicle or en-
gine owners shall be made by first class
mail or by such means as approved by
the Administrator: Provided, That for
good cause, the Administrator may re-
quire the use of certified mail to ensure
an effective notification.

(2) The manufacture shall use all rea-
sonable means necessary to locate ve-
hicle or engine owners: Provided, That
for good cause, the Administrator may
require the manufacturer to use motor
vehicle registration lists as available
from State or commercial sources to
obtain the names and addresses of vehi-
cle or engine owners to ensure an effec-
tive notification.

(3) The Administrator reserves the
right to require the manufacturer to
send by first class mail or other rea-
sonable means subsequent notification
to vehicle or engine owners: Provided,
That for good cause, the Administrator
may require the use of certified mail to
ensure an effectctive notification.

(c)(1) The manufacturer shall require
those who perform the repair under the
remedial plan to affix a label to each
vehicle or engine repaired or, when re-
quired, inspected under the remedial
plan.

(2) The label shall be placed in such
location as approved by the Adminis-
trator consistent with State law and
shall be fabricated of a material suit-
able for the location in which it is in-
stalled and which is not readily remov-
able intact.

(3) The label shall contain:

(i) The recall campaign number; and

(ii) A code designating the campaign
facility at which the repair, or inspec-
tion for repair was performed.

(4) The Administrator reserves the
right to waive any or all of the require-
ments of this paragraph if he deter-
mines that they constitute an unwar-
ranted burden to the manufacturer.

(d) The Administrator may require
the manufacturer to conduct tests on
components and vehicles or engines in-
corporating a proposed change, repair,
or modification reasonably designed

support



§85.1804

and necessary to demonstrate the ef-
fectiveness of the change, repair, or
modification.

NOTE: An interpretive ruling regarding
§85.1803 is published in appendix A to this
subpart.

[39 FR 44375, Dec. 23, 1974, as amended at 40
FR 28067, July 3, 1975; 42 FR 36456, July 15,
1977, 45 FR 36398, May 30, 1980; 48 FR 33462,
July 21, 1983]

§85.1804 Approval of Plan: Implemen-
tation.

(a) If the Administrator finds that
the remedial plan is designed and effec-
tive to correct the nonconformity, he
will so notify the manufacturer in
writing. If the remedial plan is not ap-
proved, the Administrator will provide
the manufacturer notice of the dis-
approval and the reasons for the dis-
approval in writing.

(b) Upon receipt of notice from the
Administrator that the remedial plan
has been approved, the manufacturer
shall commence implementation of the
approved plan. Notification of vehicle
or engine owners shall be in accordance
with requirements of this subpart and
shall proceed as follows:

(1) When no public hearing as de-
scribed in §85.1807 is requested by the
manufacturer, notification of vehicles
or engine owners shall commence with-
in 15 working days of the receipt by the
manufacturer of the Administrator’s
approval unless otherwise specified by
the Administrator.

(2) When a public hearing as de-
scribed in §85.1807 is held, unless as a
result of such hearing the Adminis-
trator withdraws the determination of
nonconformity, the Administrator
shall, within 60 days after the comple-
tion of such hearing, order the manu-
facturer to provide prompt notification
of such nonconformity.

§85.1805 Notification to vehicle or en-
gine owners.

(a) The notification of vehicle or en-
gine owners shall contain the fol-
lowing:

(1) The statement: ‘“The Adminis-
trator of the U.S. Environmental Pro-
tection Agency has determined that
your vehicle or engine may be emitting
pollutants in excess of the Federal
emission standards or family particu-
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late emission limits, as defined in Part
86. These standards or family particu-
late emission limits, as defined in Part
86 were established to protect the pub-
lic health or welfare from the dangers
of air pollution.”

(2) A statement that the noncon-
formity of any such vehicles or engines
which have been, if required by the re-
medial plan, properly maintained and
used, will be remedied at the expense of
the manufacturer.

(3) A description of the proper main-
tenance or use, if any, upon which the
manufacturer conditions eligibility for
repair under the remedial plan and a
description of the proof to be required
of a vehicle or engine owner to dem-
onstrate compliance with such condi-
tion. Eligibility may not be denied
solely on the basis that the vehicle or
engine owner used parts not manufac-
tured by the original equipment vehi-
cle manufacturer, or had repairs per-
formed by outlets other than the vehi-
cle manufacturer’s franchised dealers.

(4) A clear description of the compo-
nents which will be affected by the
remedy and a general statement of the
measures to be taken to correct the
nonconformity.

(6) A statement that such noncon-
formity if not repaired may cause the
vehicle or engine to fail an emission in-
spection test when such tests are re-
quired under State or local law.

(6) A description of the adverse af-
fects, if any, that an uncorrected non-
conformity would have on the perform-
ance or driveability of the vehicle or
engine.

(7) A description of the adverse af-
fects, if any, that such nonconformity
would have on the functions of other
engine components.

(8) A description of the procedure
which the vehicle or engine owner
should follow to obtain correction of
the nonconformity. This shall include
designation of the date on or after
which the owner can have the noncon-
formity remedied, the time reasonably
necessary to perform the labor required
to correct the nonconformity, and the
designation of facilities at which the
nonconformity can be remedied.

(9) A card to be used by a vehicle or
engine owner in the event the vehicle
or engine to be recalled has been sold.
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Such card should be addressed to the
manufacturer and shall provide a space
in which the owner may indicate the
name and address of the person to
whom the vehicle or engine was sold.

(10) The statement: ‘“In order to en-
sure your full protection under the
emission warranty made applicable to
your (vehicle or engine) by Federal
law, and your right to participate in
future recalls, it is recommended that
you have (vehicle or engine) serviced as
soon as possible. Failure to do so could
legally be determined to be a lack of
proper maintenance of your (vehicle or
engine).”

(b) No notice sent pursuant to para-
graph (a) of this section nor any other
contemporaneous communication sent
to vehicle or engine owners or dealers
shall contain any statement or impli-
cation that the nonconformity does not
exist or that the nonconformity will
not degrade air quality.

(c) The manufacturer shall be in-
formed of any other requirements per-
taining to the notification under this
section which the Administrator has
determined are reasonable and nec-
essary to ensure the effectiveness of
the recall campaign.

[39 FR 44375, Dec. 23, 1974, as amended at 48
FR 33462, July 21, 1983]

§85.1806 Records and reports.

(a) The manufacturer shall provide to
the Administrator a copy of all com-
munications which relate to the reme-
dial plan directed to dealers and other
persons who are to perform the repair
under the remedial plan. Such copies
shall be mailed to the Administrator
contemporaneously with their trans-
mission to dealers and other persons
who are to perform the repair under
the remedial plan.

(b) The manufacturer shall provide
for the establishment and maintenance
of records to enable the Administrator
to conduct a continuing analysis of the
adequacy of the recall campaign. The
records shall include, for each class or
category of vehicle or engine, but need
not be limited to, the following:

(1) Recall campaign number as des-
ignated by the manufacturer.

(2) Date owner notification was
begun, and date completed.
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(3) Number of vehicles or engines in-
volved in the recall campaign.

(4) Number of vehicles or engines
known or estimated to be affected by
the nonconformity.

(56) Number of vehicles or engines in-
spected pursuant to the remedial plan.

(6) Number of inspected vehicles
found to be affected by the noncon-
formity.

(7) Number of vehicles actually re-
ceiving repair under the remedial plan.

(8) Number of vehicles determined to
be unavailable for inspection or repair
under the remedial plan due to expor-
tation, theft, scrapping or for other
reasons (specify).

(9) Number of vehicles or engines de-
termined to be ineligible for remedial
action due to a failure to properly
maintain or use such vehicles or en-
gines.

(c) If the manufacturer determines
that the original answers for para-
graphs (b) (3) and (4) of this section are
incorrect, revised figures and an ex-
planatory note shall be submitted. An-
swers to paragraphs (b) (5), (6), (7), and
(8), and (9) of this section shall be cu-
mulative totals.

(d) Unless otherwise directed by the
Administrator, the information speci-
fied in paragraph (b) of this section
shall be included in quarterly reports,
with respect to each recall campaign,
for six consecutive quarters beginning
with the quarter in which the notifica-
tion of owners was initiated, or until
all nonconforming vehicles or engines
involved in the campaign have been
remedied, whichever occurs sooner.
Such reports shall be submitted no
later than 25 working days after the
close of each calendar quarter.

(e) The manufacturer shall maintain
in a form suitable for inspection, such
as computer information storage de-
vices or card files, lists of the names
and addresses of vehicles or engine
owners.

(1) To whom notification was given;

(2) Who received remedial repair or
inspection under the remedial plan;
and

(3) When eligibility for repair is con-
ditioned on proper maintenance or use,
that were determined not to qualify for
such remedial action.
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(f) The records described in para-
graph (e) of this section shall be made
available to the Administrator upon re-
quest.

(g) The records and reports required
by this section shall be retained for not
less than 5 years.

[39 FR 44375, Dec. 23, 1974; 40 FR 3447, Jan. 22,
1975]

§85.1807 Public hearings.

(a) Definitions. The following defini-
tions shall be applicable to this sec-
tion:

(1) “Hearing Clerk” shall mean the
Hearing Clerk of the Environmental
Protection Agency.

(2) “Intervener’” shall mean a person
who files a petition to be made an in-
tervener pursuant to paragraph (g) of
this section and whose petition is ap-
proved.

(3) “Manufacturer’ refers to a manu-
facturer contesting a recall order di-
rected at that manufacturer.

(4) ‘““‘Party” shall include the Envi-
ronmental Protection Agency, the
manufacturer, and any interveners.

(5) ‘“‘Presiding Officer’’ shall mean an
Administrative Law Judge appointed
pursuant to 5 U.S.C. 3105 (see also 5
CFR Part 930 as amended).

(6) “Environmental Appeals Board”
shall mean the Board within the Agen-
cy described in §1.25 of this title. The
Administrator delegates authority to
the Environmental Appeals Board to
issue final decisions in appeals filed
under this subpart. Appeals directed to
the Administrator, rather than to the
Environmental Appeals Board, will not
be considered. This delegation of au-
thority to the Environmental Appeals
Board does not preclude the Environ-
mental Appeals Board from referring
an appeal or a motion filed under this
subpart to the Administrator for deci-
sion when the Environmental Appeals
Board, in its discretion, deems it ap-
propriate to do so. When an appeal or
motion is referred to the Adminis-
trator, all parties shall be so notified
and the rules in this part referring to
the Environmental Appeals Board shall
be interpreted as referring to the Ad-
ministrator.

(b) Request for public hearing. (1)) If
the manufacturer disagrees with the
Administrator’s finding of noncon-
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formity he may request a public hear-
ing as described in this section. Re-
quests for such a hearing shall be filed
with the Administrator not later than
45 days after the receipt of the Admin-
istrator’s notification of noncon-
formity unless otherwise specified by
the Administrator. Two copies of such
request shall simultaneously be served
upon the Director of the Manufacturers
Operations Division and two copies
filed with the Hearing Clerk. Failure of
the manufacturer to request a hearing
within the time provided shall con-
stitute a waiver of his right to such a
hearing. In such a case, the manufac-
turer shall carry out the recall order as
required by §85.1803-6.

(ii) Subsequent to the expiration of
the period for requesting a hearing as
of right, the Administrator may, in his
discretion and for good cause shown,
grant the manufacturer a hearing to
contest the nonconformity.

(2) The request for a public hearing
shall contain:

(i) A statement as to which classes or
categories of vehicles or engines are to
be the subject of the hearing;

(ii) A concise statement of the issues
to be raised by the manufacturer at the
hearing for each class or category of
engine or vehicle for which the manu-
facturer has requested the hearing; and

(iii) A statement as to reasons the
manufacturer believes he will prevail
on the merits on each of the issues so
raised.

(3) A copy of all requests for public
hearings shall be kept on file in the Of-
fice of the Hearing Clerk and shall be
made available to the public during
Agency business hours.

(c) Filing and service. (1) An original
and two copies of all documents or pa-
pers required or permitted to be filed
pursuant to this section shall be filed
with the Hearing Clerk. Filing shall be
deemed timely if mailed, as determined
by the postmark, to the Hearing Clerk
within the time allowed by this sec-
tion. If filing is to be accomplished by
mailing, the documents shall be sent to
the address set forth in the notice of
public hearing as described in para-
graph (f) of this section.

(2) Except for requests to commence
a hearing, at the same time a party
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files with the Hearing Clerk any addi-
tional issues for consideration at the
hearing or any written testimony, doc-
uments, papers, exhibits, or materials,
proposed to be introduced into evi-
dence or papers filed in connection
with any appeal, it shall serve upon all
other parties copies thereof. A certifi-
cate of service shall be provided on or
accompany each document or paper
filed with the Hearing Clerk. Docu-
ments to be served upon the Director of
the Manufacturers Operations Division
shall be mailed to: Director, Manufac-
turers Operations Division, U.S. Envi-
ronmental Protection Agency (EG-340),
1200 Pennsylvania Ave., NW., WSM,
Washington, DC 20460. Service by mail
is complete upon mailing.

(d) Time. (1) In computing any period
of time prescribed or allowed by this
section, except as otherwise provided,
the day of the act or event from which
the designated period of time begins to
run shall not be included. Saturdays,
Sundays, and Federal legal holidays
shall be included in computing any
such period allowed for the filing of
any document or paper, except that
when such period expires on a Satur-
day, Sunday, or Federal legal holiday,
such period shall be extended to in-
clude the next following business day.

(2) A prescribed period of time within
which a party is required or permitted
to do an act shall be computed from
the time of service, except that when
service is accomplished by mail, three
days shall be added to the prescribed
period.

(e) Consolidation. The Administrator
or the Presiding Officer in his discre-
tion may consolidate two or more pro-
ceedings to be held under this section
for the purpose of resolving one or
more issues whenever it appears that
such consolidation will expedite or
simplify consideration of such issues.
Consolidation shall not affect the right
of any party to raise issues that could
have been raised if consolidation had
not occurred.

(f) Notice of public hearings. (1) Notice
of a public hearing under this section
shall be given by publication in the
FEDERAL REGISTER. Notice will be
given at least 30 days prior to the com-
mencement of such hearings.
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(2) The notice of a public hearing
shall include the following informa-
tion:

(i) The purpose of the hearing and the
legal authority under which the hear-
ing is to be held;

(ii) A brief summary of the Adminis-
trator’s determination of noncon-
formity;

(iii) A brief summary of the manufac-
turer’s basis for contesting the Admin-
istrator’s determination of noncon-
formity;

(iv) Information regarding the time
and location of the hearing and the ad-
dress to which all documents required
or permitted to be filed should be sent;

(v) The address of the Hearing Clerk
to whom all inquiries should be di-
rected and with whom documents are
required to be filed;

(vi) A statement that all petitions to
be made an intervener must be filed
with the Hearing Clerk within 25 days
from the date of the notice of public
hearing and must conform to the re-
quirements of paragraph (g) of this sec-
tion.

(3) The notice of public hearing shall
be issued by the Assistant Adminis-
trator for Enforcement and General
Counsel.

(g) Interveners. (1) Any person desir-
ing to intervene in a hearing to be held
under section 207(c)(1) of the Act shall
file a petition setting forth the facts
and reasons why he thinks he should be
permitted to intervene.

(2) In passing upon a petition to in-
tervene, the following factors, among
other things, shall be considered by the
Presiding Officer:

(i) The nature of the petitioner’s in-
terest including the nature and the ex-
tent of the property, financial, environ-
mental protection, or other interest of
the petitioner;

(ii) The effect of the order which may
be entered in the proceeding on peti-
tioner’s interest;

(iii) The extent to which the peti-
tioner’s interest will be represented by
existing parties or may be protected by
other means;

(iv) The extent to which petitioner’s
participation may reasonably be ex-
pected to assist materially in the de-
velopment of a complete record;
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(v) The effect of the intervention on
the Agency’s statutory mandate.

(3) A petition to intervene must be
filed within 25 days following the no-
tice of public hearing under section
207(c) (1) of the Act and shall be served
on all parties. Any opposition to such
petition must be filed within five days
of such service.

(4) All petitions to be made an inter-
vener shall be reviewed by the Pre-
siding Officer using the criteria set
forth in paragraph (g)(2) of this section
and considering any oppositions to
such petition. Where the petition dem-
onstrates that the petitioner’s interest
is limited to particular issues, the Pre-
siding Officer may, in granting such pe-
tition, limit petitioner’s participation
to those particular issues only.

(5) If the Presiding Officer grants the
petition with respect to any or all
issues, he shall so notify, or direct the
Hearing Clerk to notify, the petitioner
and all parties. If the Presiding Officer
denies the petition he shall so notify,
or direct the Hearing Clerk to notify,
the petitioner and all parties and shall
briefly state the reasons why the peti-
tion was denied.

(6) All petitions to be made an inter-
vener shall include an agreement by
the petitioner, and any person rep-
resented by the petitioner, to be sub-
ject to examination and cross-examina-
tion and to make any supporting and
relevant records available at its own
expense upon the request of the Pre-
siding Officer, on his own motion or
the motion of any party or other inter-
vener. If the intervener fails to comply
with any such request, the Presiding
Officer may in his discretion, termi-
nate his status as an intervener.

(h) Intervention by motion. Following
the expiration of the time prescribed in
paragraph (g) of this section for the
submission of petitions to intervene in
a hearing, any person may file a mo-
tion with the Presiding Officer to in-
tervene in a hearing. Such a motion
must contain the information and com-
mitments required by paragraphs (g)
(2) and (6) of this section, and, in addi-
tion, must show that there is good
cause for granting the motion and
must contain a statement that the in-
tervener shall be bound by agreements,
arrangements, and other determina-
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tions which may have been made in the
proceeding.

(i) Amicus Curiae. Persons not parties
to the proceedings wishing to file briefs
may do so by leave of the Presiding Of-
ficer granted on motion. A motion for
leave shall identify the interest of the
applicant and shall state the reasons
why the proposed amicus brief is desir-
able.

(j) Presiding Officer. The Presiding Of-
ficer shall have the duty to conduct a
fair and impartial hearing in accord-
ance with 5 U.S.C. 554, 556 and 557, to
take all necessary action to avoid
delay in the disposition of the pro-
ceedings and to maintain order. He
shall have all power consistent with
Agency rule and with the Administra-
tive Procedure Act necessary to this
end, including the following:

(1) To administer oaths and affirma-
tions;

(2) To rule upon offers of proof and
receive relevant evidence;

(3) To regulate the course of the
hearings and the conduct of the parties
and their counsel therein;

(4) To hold conferences for simplifica-
tion of the issues or any other proper
purpose;

(5) To consider and rule upon all pro-
cedural and other motions appropriate
in such proceedings;

(6) To require the submission of di-
rect testimony in written form with or
without affidavit whenever, in the
opinion of the Presiding Officer, oral
testimony is not necessary for full and
true disclosure of the facts. Testimony
concerning the conduct and results of
tests and inspections may be submitted
in written form.

(7) To enforce agreements and orders
requiring access as authorized by law;

(8) To require the filing of briefs on
any matter on which he is required to
rule;

(9) To require any party or any wit-
ness, during the course of the hearing,
to state his position on any issue;

(10) To take or cause depositions to
be taken whenever the ends of justice
would be served thereby;

(11) To make decisions or recommend
decisions to resolve the disputed issues
of the record of the hearing.
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(12) To issue, upon good cause shown,
protective orders as described in para-
graph (n) of this section.

(k) Conferences. (1) At the discretion
of the Presiding Officer, conferences
may be held prior to or during any
hearing. The Presiding Officer shall di-
rect the Hearing Clerk to notify all
parties and interveners of the time and
location of any such conference. At the
discretion of the Presiding Officer, per-
sons other than parties may attend. At
a conference the Presiding Officer may:

(i) Obtain stipulations and admis-
sions, receive requests and order depo-
sitions to be taken, identify disputed
issues of fact and law, and require or
allow the submission of written testi-
mony from any witness or party;

(ii) Set a hearing schedule for as
many of the following as are deemed
necessary by the Presiding Officer:

(A) Oral and written statements;

(B) Submission of written direct tes-
timony as required or authorized by
the Presiding Officer;

(C) Oral direct and cross-examination
of a witness where necessary as pre-
scribed in paragraph (p) of this section;

(D) Oral argument, if appropriate.

(iii) Identify matters of which official
notice may be taken;

(iv) Consider limitation of the num-
ber of expert and other witnesses;

(v) Consider the procedure to be fol-
lowed at the hearing; and

(vi) Consider any other matter that
may expedite the hearing or aid in the
disposition of the issue.

(2) The results of any conference in-
cluding all stipulations shall, if not
transcribed, be summarized in writing
by the Presiding Officer and made part
of the record.

(1) Primary discovery (exchange of wit-
ness lists and documents). (1) At a pre-
hearing conference or within some rea-
sonable time set by the Presiding Offi-
cer prior to the hearing, each party
shall make available to the other par-
ties the names of the expert and other
witnesses the party expects to call, to-
gether with a brief summary of their
expected testimony and a list of all
documents and exhibits which the
party expects to introduce into evi-
dence. Thereafter, witnesses, docu-
ments, or exhibits may be added and
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summaries of expected testimony
amended upon motion by a party.

(2) The Presiding Officer, may, upon
motion by a party or other person, and
for good cause shown, by order (i) re-
strict or defer disclosure by a party of
the name of a witness or a narrative
summary of the expected testimony of
a witness, and (ii) prescribe other ap-
propriate measures to protect a wit-
ness. Any party affected by any such
action shall have an adequate oppor-
tunity, once he learns the name of a
witness and obtains the narrative sum-
mary of his expected testimony, to pre-
pare for the presentation of his case.

(m) Other discovery. (1) Except as so
provided by paragraph (1) of this sec-
tion, further discovery, under this
paragraph, shall be permitted only
upon determination by the Presiding
Officer:

(i) That such discovery will not in
any way unreasonably delay the pro-
ceeding;

(ii) That the information to be ob-
tained is not obtainable voluntarily;
and

(iii) That such information has sig-
nificant probative value. The Presiding
Officer shall be guided by the proce-
dures set forth in the Federal Rules of
Civil Procedure, where practicable, and
the precedents thereunder, except that
no discovery shall be undertaken ex-
cept upon order of the Presiding Officer
or upon agreement of the parties.

(2) The Presiding Officer shall order
depositions upon oral questions only
upon a showing of good cause and upon
a finding that:

(i) The information sought cannot be
obtained by alternative methods; or

(ii) There is a substantial reason to
believe that relevant and probative evi-
dence may otherwise not be preserved
for presentation by a witness at the
hearing.

(3) Any party to the proceeding desir-
ing an order of discovery shall make a
motion or motions therefor. Such a
motion shall set forth:

(i) The circumstances warranting the
taking of the discovery;

(ii) The nature of the information ex-
pected to be discovered; and

(iii) The proposed time and place
where it will be taken. If the Presiding
Officer determines the motion should
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be granted, he shall issue an order for
the taking of such discovery together
with the conditions and terms thereof.

(4) Failure to comply with an order
issued pursuant to this paragraph may
lead to the inference that the informa-
tion to be discovered would be adverse
to the person or party from whom the
information was sought.

(n) Protective orders: in camera pro-
ceedings. (1) Upon motion by a party or
by the person from whom discovery is
sought, and upon a showing by the
movant that the disclosure of the in-
formation to be discovered, or a par-
ticular part thereof, (other than emis-
sion data) would result in methods or
processes entitled to protection as
trade secrets of such person being di-
vulged, the Presiding Officer may enter
a protective order with respect to such
material. Any protective order shall
contain such terms governing the
treatment of the information as may
be appropriate under the circumstances
to prevent disclosure outside the hear-
ing: Provided, That the order shall
state that the material shall be filed
separately from other evidence and ex-
hibits in the hearing. Disclosure shall
be limited to parties to the hearing,
their counsel and relevant technical
consultants, and authorized represent-
atives of the United States concerned
with carrying out the Act. Except in
the case of the government, disclosure
may be limited to counsel to parties
who shall not disclose such informa-
tion to the parties themselves. Except
in the case of the government, disclo-
sure to a party or his counsel shall be
conditioned on execution of a sworn
statement that no disclosure of the in-
formation will be made to persons not
entitled to receive it under the terms
of the protective order. (No such provi-
sion is necessary where government
employees are concerned because dis-
closure by them is subject to the terms
of 18 U.S.C. 1905.)

(2)(1) A party or person seeking a pro-
tective order may be permitted to
make all or part of the required show-
ing in camera. A record shall be made
of such in camera proceedings. If the
Presiding Officer enters a protective
order following a showing in camera,
the record of such showing shall be
sealed and preserved and made avail-
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able to the Agency or court in the
event of appeal.

(ii) Attendance at any in camera pro-
ceeding may be limited to the Pre-
siding Officer, the Agency, and the per-
son or party seeking the protective
order.

(3) Any party, subject to the terms
and conditions of any protective order
issued pursuant to paragraph (n)(1) of
this section, desiring for the presen-
tation of his case to make use of any in
camera documents or testimony shall
make application to the Presiding Offi-
cer by motion setting forth the jus-
tification therefor. The Presiding Offi-
cer, in granting any such motion, shall
enter an order protecting the rights of
the affected persons and parties and
preventing unnecessary disclosure of
such information, including the presen-
tation of such information and oral
testimony and cross-examination con-
cerning it in executive session, as in
his discretion is necessary and prac-
ticable.

(4) In the submittal of proposed find-
ings, briefs, or other papers, counsel for
all parties shall make a good faith at-
tempt to refrain from disclosing the
specific details of in camera documents
and testimony. This shall not preclude
references in such proposed findings,
briefs, or other papers to such docu-
ments or testimony including general-
ized statements based on their con-
tents. To the extent that counsel con-
sider it necessary to include specific
details in their presentations, such
data shall be incorporated in separate
proposed findings, briefs, or other pa-

pers marked ‘‘confidential’’, which
shall become part of the in camera
record.

(0) Motions. (1) All motions, except
those made orally during the course of
the hearing, shall be in writing and
shall state with particularity the
grounds therefor, shall set forth the re-
lief or order sought, and shall be filed
with the Hearing Clerk and served
upon all parties.

(2) Within ten days after service of
any motion filed pursuant to this sec-
tion, or within such other time as may
be fixed by the Environmental Appeals
Board or the Presiding Officer, as ap-
propriate, any party may serve and file
an answer to the motion. The movant
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shall, if requested by the Environ-
mental Appeals Board or the Presiding
Officer, as appropriate, serve and file
reply papers within the time set by the
request.

(3) The Presiding Officer shall rule
upon all motions filed or made prior to
the filing of his decision or accelerated
decision, as appropriate. The Environ-
mental Appeals Board shall rule upon
all motions filed prior to the appoint-
ment of a Presiding Officer and all mo-
tions filed after the filing of the deci-
sion of the Presiding Officer or acceler-
ated decision. Oral argument of mo-
tions will be permitted only if the Pre-
siding Officer or the Environmental
Appeals Board, as appropriate, deems it
necessary.

(p) Evidence. (1) The official tran-
scripts and exhibits, together with all
papers and requests filed in the pro-
ceeding, shall constitute the record.
Immaterial or irrelevant parts of an
admissible document shall be seg-
regated and excluded so far as prac-
ticable. Documents or parts thereof
subject to a protective order under
paragraph (n) of this section shall be
segregated. Evidence may be received
at the hearing even though inadmis-
sible under the rules of evidence appli-
cable to judicial proceedings. The
weight to be given evidence shall be de-
termined by its reliability and pro-
bative value.

(2) The Presiding Officer shall allow
the parties to examine and to cross-
examine a witness to the extent that
such examination and cross-examina-
tion is necessary for a full and true dis-
closure of the facts.

(3) Rulings of the Presiding Officer on
the admissibility of evidence, the pro-
priety of examination and cross-exam-
ination and other procedural matters
shall appear in the record.

(4) Parties shall automatically be
presumed to have taken exception to
an adverse ruling.

(a) Interlocutory appeal. (1) An inter-
locutory appeal may be taken to the
Environmental Appeals Board either (i)
with the consent of the Presiding Offi-
cer and where he certifies on the record
or in writing that the allowance of an
interlocutory appeal is clearly nec-
essary to prevent exceptional delay, ex-
pense or prejudice to any party or sub-
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stantial detriment to the public inter-
est, or (ii) absent the consent of the
Presiding Officer, by permission of the
Environmental Appeals Board.

(2) Applications for interlocutory ap-
peal of any ruling or order of the Pre-
siding Officer may be filed with the
Presiding Officer within 5 days of the
issuance of the ruling or order being
appealed. Answers thereto by other
parties may be filed within 5 days of
the service of such applications.

(3) The Presiding Officer shall rule on
such applications within 5 days of the
filing of such application or answers
thereto.

(4) Applications to file such appeals
absent consent of the Presiding Officer
shall be filed with the Environmental
Appeals Board within 5 days of the de-
nial of any appeal by the Presiding Of-
ficer.

(5) The Environmental Appeals Board
will consider the merits of the appeal
on the application and any answers
thereto. No oral argument will be
heard nor other briefs filed unless the
Environmental Appeals Board directs
otherwise.

(6) Except under extraordinary cir-
cumstances as determined by the Pre-
siding Officer, the taking of an inter-
locutory appeal will not stay the hear-
ing.

(r) Record. (1) Hearings shall be steno-
graphically reported and transcribed,
and the original transcript shall be
part of the record and the sole official
transcript. Copies of the record shall be
filed with the Hearing Clerk and made
available during Agency business hours
for public inspection. Any person desir-
ing a copy of the record of the hearing
or any part thereof shall be entitled to
the same upon payment of the cost
thereof.

(2) The official transcripts and exhib-
its, together with all papers and re-
quests filed in the proceeding, shall
constitute the record.

(s) Proposed findings, conclusions. (1)
Within 20 days of the close of the recep-
tion of evidence, or within such longer
time as may be fixed by the Presiding
Officer, any party may submit for the
consideration of the Presiding Officer
proposed findings of fact, conclusions
of law, and a proposed rule or order, to-
gether with reasons therefor and briefs
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in support thereof. Such proposals
shall be in writing, shall be served
upon all parties, and shall contain ade-
quate references to the record and au-
thorities relied on.

(2) The record shall show the Pre-
siding Officer’s ruling on the proposed
findings and conclusions except when
his order disposing of the proceeding
otherwise informs the parties of the ac-
tion taken by him thereon.

(t) Decision of the Presiding Officer. (1)
Unless extended by the Environmental
Appeals Board, the Presiding Officer
shall issue and file with the Hearing
Clerk his decision within 30 days after
the period for filing proposed findings
as provided for in paragraph (s) of this
section has expired.

(2) The Presiding Officer’s decision
shall become the opinion of the Envi-
ronmental Appeals Board (i) when no
notice of intention to appeal as de-
scribed in paragraph (u) of this section
is filed, 30 days after the issuance
thereof, unless in the interim the Envi-
ronmental Appeals Board shall have
taken action to review or stay the ef-
fective date of the decision; or (ii)
when a notice of intention to appeal is
filed but the appeal is not perfected as
required by paragraph (u) of this sec-
tion, 5 days after the period allowed for
perfection of an appeal has expired un-
less within that 5 day period, the Envi-
ronmental Appeals Board shall have
taken action to review or stay the ef-
fective date of the decision.

(3) The Presiding Officer’s decision
shall include a statement of findings
and conclusions, as well as the reasons
or basis therefor, upon all the material
issues of fact or law presented on the
record and an appropriate rule or
order. Such decision shall be supported
by substantial evidence and based upon
a consideration of the whole record.

(4) At any time prior to the issuance
of his decision, the Presiding Officer
may reopen the proceeding for the re-
ception of further evidence. Except for
the correction of clerical errors, the ju-
risdiction of the Presiding Officer is
terminated upon the issuance of his de-
cision.

(u) Appeal from the Decision of the Pre-
siding Officer. (1) Any party to a pro-
ceeding may appeal the Presiding Offi-
cer’s decision to the Environmental
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Appeals Board, Provided, That within 10
days after issuance of the Presiding Of-
ficer’s decision such party files a no-
tice of intention to appeal and an ap-
peal brief within 30 days of such deci-
sion.

(2) When an appeal is taken from the
decision of the Presiding Officer, any
party may file a brief with respect to
such appeal. The brief shall be filed
within 20 days of the date of the filing
of the appellant’s brief.

(3) Any brief filed pursuant to this
paragraph shall contain in the order in-
dicated, the following:

(i) A subject index of the matter in
the brief, with page references, and a
table of cases (alphabetically ar-
ranged), textbooks, statutes, and other
material cited, with page references
thereto;

(ii) A specification of the issues in-
tended to be urged;

(iii) The argument presenting clearly
the points of fact and law relied upon
in support of the position taken on
each issue, with specific page ref-
erences to the record and the legal or
other material relied upon; and

(iv) A proposed form of rule or order
for the Environmental Appeals Board’s
consideration if different from the rule
or order contained in the Presiding Of-
ficer’s decision.

(4) No brief in excess of 40 pages shall
be filed without leave of the Environ-
mental Appeals Board.

(5) Oral argument will be allowed in
the discretion of the Environmental
Appeals Board.

(v) Review of the Presiding Officer’s De-
cision in Absence of Appeal. (1) If, after
the expiration of the period for taking
an appeal as provided for by paragraph
(u) of this section, no notice of inten-
tion to appeal the decision of the Pre-
siding Officer has been filed, or if filed,
not perfected, the Hearing Clerk shall
so notify the Environmental Appeals
Board.

(2) The Environmental Appeals
Board, upon receipt of notice from the
Hearing Clerk that no notice of inten-
tion to appeal has been filed, or if filed,
not perfected pursuant to paragraph (u)
of this section, may, on its own mo-
tion, within the time limits specified



Environmental Protection Agency

in paragraph (t)(2) of this section, re-
view the decision of the Presiding Offi-
cer. Notice of the intention of the En-
vironmental Appeals Board to review
the decision of the Presiding Officer
shall be given to all parties and shall
set forth the scope of such review and
the issue which shall be considered and
shall make provision for filing of
briefs.

(w) Decision on appeal or review. (1)
Upon appeal from or review of the Pre-
siding Officer’s decision, the Environ-
mental Appeals Board shall consider
such parts of the record as are cited or
as may be necessary to resolve the
issues presented and, in addition shall
to the extent necessary or desirable ex-
ercise all the powers which it could
have exercised if it had presided at the
hearing.

(2) In rendering its decision, the En-
vironmental Appeals Board shall adopt,
modify, or set aside the findings, con-
clusions, and rule or order contained in
the decision of the Presiding Officer
and shall set forth in its decision a
statement of the reasons or bases for
its action.

(3) In those cases where the Environ-
mental Appeals Board determines that
it should have further information or
additional views of the parties as to
the form and content of the rule or
order to be issued, the Environmental
Appeals Board, in its discretion, may
withhold final action pending the re-
ceipt of such additional information or
views, or may remand the case to the
Presiding Officer.

(X) Reconsideration. Within twenty
(20) days after issuance of the Environ-
mental Appeals Board’s decision, any
party may file with the Environmental
Appeals Board a petition for reconsid-
eration of such decision, setting forth
the relief desired and the grounds in
support thereof. Any petition filed
under this subsection must be confined
to new questions raised by the decision
or the final order and upon which the
petitioner had no opportunity to argue
before the Presiding Officer or the En-
vironmental Appeals Board. Any party
desiring to oppose such a petition shall
file and answer thereto within ten (10)
days after the filing of the petition.
The filing of a petition for reconsider-
ation shall not operate to stay the ef-
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fective date of the decision or order or
to toll the running of any statutory
time period affecting such decision or
order unless specifically so ordered by
the Environmental Appeals Board.

(y) Accelerated decision: Dismissal. (1)
The Presiding Officer, upon motion of
any party or sua sponte, may at any
time render an accelerated decision in
favor of the Agency or the manufac-
turer as to all or any part of the pro-
ceeding, without further hearing or
upon such limited additional evidence
such as affidavits as he may require, or
dismiss any party with prejudice,
under any of the following conditions:

(i) Failure to state a claim upon
which relief can be granted, or direct
or collateral estoppel;

(ii) There is no genuine issue of mate-
rial fact and a party is entitled to judg-
ment as a matter of law; or

(iii) Such other and further reasons
as are just, including specifically fail-
ure to obey a procedural order of the
Presiding Officer.

(2) If under this paragraph an acceler-
ated decision is issued as to all the
issues and claims joined in the pro-
ceeding, the decision shall be treated
for the purposes of these procedures as
the decision of the Presiding Officer as
provided in paragraph (p) of this sec-
tion.

(3) If under this paragraph, judgment
is rendered on less than all issues or
claims in the proceeding, the Presiding
Officer shall determine what material
facts exist without substantial con-
troversy and what material facts are
actually and in good faith con-
troverted. He shall thereupon issue an
order specifying the facts which appear
without substantial controversy, and
the issues and claims upon which the
hearing will proceed.

(z) Conclusion of hearing. (1) If, after
the expiration of the period for taking
an appeal as provided for by paragraph
(u) of this section, no appeal has been
taken from the Presiding Officer’s deci-
sion, and, after the expiration of the
period for review by the Environmental
Appeals Board on its own motion as
provided for by paragraph (v) of this
section, the Environmental Appeals
Board does not move to review such de-
cision, the hearing will be deemed to
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have ended at the expiration of all peri-
ods allowed for such appeal and review.

(2) If an appeal of the Presiding Offi-
cer’s decision is taken pursuant to
paragraph (u) of this section, or if, in
the absence of such appeal, the Envi-
ronmental Appeals Board moves to re-
view the decision of the Presiding Offi-
cer pursuant to paragraph (v) of this
section, the hearing will be deemed to
have ended upon the rendering of a
final decision by the Environmental
Appeals Board.

(aa) Judicial Review. (1) The Adminis-
trator hereby designates the Deputy
General Counsel, Environmental Pro-
tection Agency as the officer upon
whom copy of any petition for judicial
review shall be served.

Such officer shall be responsible for
filing in the court the record on which
the order of the Environmental Ap-
peals Board is based.

(2) Before forwarding the record to
the court, the Agency shall advise the
petitioner of costs of preparing it and
as soon as payment to cover fees is
made shall forward the record to the
court.

[39 FR 44375, Dec. 23, 1974; 40 FR 3447, Jan. 22,
1975, as amended at 44 FR 61962, Oct. 29, 1979;
57 FR 5329, Feb. 13, 1992]

§85.1808 Treatment of confidential in-
formation.

(a) Any manufacturer may assert
that some or all of the information
submitted pursuant to this subpart is
entitled to confidential treatment as
provided by 40 CFR part 2, subpart B.

(b) Any claim of confidentiality must
accompany the information at the time
it is submitted to EPA.

(c) To assert that information sub-
mitted pursuant to this subpart is con-
fidential, a person or manufacturer
must indicate clearly the items of in-
formation claimed confidential by
marking, circling bracketing, stamp-
ing, or otherwise specifying the con-
fidential information. Furthermore,
EPA requests, but does not require,
that the submitter also provide a sec-
ond copy of its submittal from which
all confidential information has been
deleted. If a need arises to publicly re-
lease nonconfidential information,
EPA will assume that the submitter
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has accurately deleted the confidential
information from this second copy.

(d) If a claim is made that some or all
of the information submitted pursuant
to this subpart is entitled to confiden-
tial treatment, the information cov-
ered by that confidentiality claim will
be disclosed by the Environmental Ap-
peals Board only to the extent and by
means of the procedures set forth in
part 2, subpart B, of this chapter.

(e) Information provided without a
claim of confidentiality at the time of
submission may be made available to
the public by EPA without further no-
tice to the submitter, in accordance
with 40 CFR 2.204(c)(2)(i)(A).

[60 FR 34797, Aug. 27, 1985, as amended at 57
FR 5330, Feb. 13, 1992]

APPENDIX A TO SUBPART S OF PART 85—
INTERPRETIVE RULING FOR §85.1803—
REMEDIAL PLANS

The purpose of this rule is to set forth
EPA’s interpretation regarding one aspect of
a motor vehicle or motor vehicle engine
manufacturer’s recall liability under section
207(c)(1) of the Clean Air Act, 42 U.S.C.
7641(c)(1). This rule will provide guidance to
vehicle and engine manufacturers to better
enable them to submit acceptable remedial
plans.

Section 207(c)(1) requires the Adminis-
trator to base a recall order on a determina-
tion that a substantial number of in-use ve-
hicles or engines within a given class or cat-
egory of vehicles or engines, although prop-
erly maintained and used, fail to conform to
the regulations prescribed under section 202
when in actual use throughout their useful
lives. After making such a determination, he
shall require the manufacturer to submit a
plan to remedy the nonconformity of any
such vehicles or engines. The plan shall pro-
vide that the manufacturer will remedy, at
the manufacturer’s expense, all properly
maintained and used vehicles which experi-
enced the nonconformity during their useful
lives regardless of their age or mileage at
the time of repair.

(Secs. 207 and 301(a), Clean Air Act, as
amended, 42 U.S.C. 7541 and 7601(a))

[45 FR 36398, May 30, 1980]

Subpart T—Emission Defect
Reporting Requirements

AUTHORITY: Secs. 208(a) and 301(a), Clean
Air Act, as amended (42 U.S.C. 1857f-6(a) and
1857g(a)).
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SOURCE: 42 FR 28128, June 2, 1977, unless
otherwise noted.

§85.1901 Applicability.

The requirements of this subpart
shall be applicable to all 1972 and later
model year vehicles and engines. The
requirement to report emission-related
defects affecting a given class or cat-
egory of vehicles or engines shall re-
main applicable for five years from the
end of the model year in which such ve-
hicles or engines were manufactured.

§85.1902

For the purposes of this subpart and
unless otherwise noted:

(a) Act shall mean the Clean Air Act,
42 U.S.C. 1857, as amended.

(b) The phrase emission-related de-
fect shall mean a defect in design, ma-
terials, or workmanship in a device,
system, or assembly described in the
approved Application for Certification
(required by 40 CFR 86.1843-01 and
86.1844-01, 40 CFR 86.098-22 and like pro-
visions of subpart A of this part and 40
CFR part 86) which affects any param-
eter or specification enumerated in Ap-
pendix VIII of this part.

(c) The phrase useful life shall be
given the meaning ascribed to it by
section 202(d) of the Act and regula-
tions promulgated thereunder.

(d) The phrase Voluntary Emissions
Recall shall mean a repair, adjustment,
or modification program voluntarily
initiated and conducted by a manufac-
turer to remedy any emission-related
defect for which direct notification of
vehicle or engine owners has been pro-
vided.

(e) The phrase ultimate purchaser
shall be given the meaning ascribed to
it by section 214 of the Act.

(f) The term manufacturer shall be
given the meaning ascribed to it by
section 214 of the Act.

[42 FR 28128, June 2, 1977, as amended at 64
FR 23919, May 4, 1999]

Definitions.

§85.1903 Emissions defect information
report.

(a) A manufacturer shall file a defect
information report whenever, on the
basis of data obtained subsequent to
the effective date of these regulations:

(1) The manufacturer determines in
accordance with procedures established
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by the manufacturer to identify safety
related defects (pursuant to 15 U.S.C.
1381 et seq., as amended) that a specific
emission-related defect exists; and

(2) That the specific emission-related
defect exists in twenty-five or more ve-
hicles or engines of the same model
year.

No report shall be filed under this para-
graph for any emission-related defect
corrected prior to the sale of the af-
fected vehicles or engines to an ulti-
mate purchaser.

(b) Defect information reports re-
quired under paragraph (a) of this sec-
tion shall be submitted not more than
15 working days after an emission-re-
lated defect is found to affect twenty-
five vehicles or engines of the same
model year. Items of information re-
quired by paragraph (c) of this section
that are either not available within
that period or are significantly revised
shall be submitted as they become
available.

(c) Except as provided in paragraph
(b) of this section, each defect report
shall contain the following information
in substantially the format outlined
below:

@
name.

(2) A description of the defect.

(3) A description of each class or cat-
egory of vehicles or engines potentially
affected by the defect including make,
model, model year, and such other in-
formation as may be required to iden-
tify the vehicles or engines affected.

(4) For each class or category of vehi-
cle or engine described in response to
paragraph (c)(3) of this section, the fol-
lowing shall also be provided:

(i) The number of vehicles or engines
known or estimated to have the defect
and an explanation of the means by
which this number was determined.

(ii) The address of the plant(s) at
which the potentially defective vehi-
cles or engines were produced.

(5) An evaluation of the emissions
impact of the defect and a description
of any driveability problems which a
defective vehicle might exhibit.

(6) Available emissions data which
relate to the defect.

(7) An indication of any anticipated
manufacturer follow-up.

The manufacturer’s corporate
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§85.1904 Voluntary emissions recall

report; quarterly reports.

(a) When any manufacturer initiates
a voluntary emissions recall campaign
involving twenty-five or more vehicles
or engines, the manufacturer shall sub-
mit a report describing the manufac-
turer’s voluntary emissions recall plan
as prescribed by this section within 15
working days of the date owner notifi-
cation was begun. The report shall con-
tain the following:

(1) A description of each class or cat-
egory of vehicle or engine recalled in-
cluding the number of vehicles to be re-
called, the model year, the make, the
model, and such other information as
may be required to identify the vehi-
cles or engines recalled.

(2) A description of the specific modi-
fications, alterations, repairs, correc-
tions, adjustments, or other changes to
be made to correct the vehicles or en-
gines affected by the emission-related
defect.

(3) A description of the method by
which the manufacturer will determine
the names and addresses of vehicle or
engine owners and the method by
which they will be notified.

(4) A description of the proper main-
tenance or use, if any, upon which the
manufacturer conditions eligibility for
repair under the remedial plan, an ex-
planation of the manufacturer’s rea-
sons for imposing any such condition,
and a description of the proof to be re-
quired of a vehicle or engine owner to
demonstrate compliance with any such
condition.

(5) A description of the procedure to
be followed by vehicle or engine owners
to obtain correction of the noncon-
formity. This shall include designation
of the date on or after which the owner
can have the nonconformity remedied,
the time reasonably necessary to per-
form the labor to remedy the defect,
and the designation of facilities at
which the defect can be remedied.

(6) If some or all of the noncon-
forming vehicles or engines are to be
remedied by persons other than dealers
or authorized warranty agents of the
manufacturer, a description of the
class of persons other than dealers and
authorized warranty agents of the
manufacturer who will remedy the de-
fect.
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(7T) Three copies of the letters of noti-
fication to be sent to vehicle or engine
owners.

(8) A description of the system by
which the manufacturer will assure
that an adequate supply of parts will
be available to perform the repair
under the remedial plan including the
date by which an adequate supply of
parts will be available to initiate the
repair campaign, the percentage of the
total parts requirement of each person
who is to perform the repair under the
remedial plan to be shipped to initiate
the campaign, and the method to be
used to assure the supply remains both
adequate and responsive to owner de-
mand.

(9) Three copies of all necessary in-
structions to be sent to those persons
who are to perform the repair under
the remedial plan.

(10) A description of the impact of
the proposed changes on fuel consump-
tion, driveability, and safety of each
class or category of vehicles or engines
to be recalled.

(11) A sample of any label to be ap-
plied to vehicles or engines which par-
ticipate in the voluntary recall cam-
paign.

(b) Unless otherwise specified by the
Administrator, the manufacturer shall
report on the progress of the recall
campaign by submitting subsequent re-
ports for six consecutive quarters com-
mencing with the quarter after the vol-
untary emissions recall campaign actu-
ally begins. Such reports shall be sub-
mitted no later than 25 working days
after the close of each calendar quar-
ter. For each class or category of vehi-
cle or engine subject to the voluntary
emissions recall campaign, the quar-
terly report shall contain the:

(1) Emission recall campaign number,
if any, designated by the manufacturer.

(2) Date owner notification was
begun, and date completed.

(3) Number of vehicles or engines in-
volved in the voluntary emissions re-
call campaign.

(4) Number of vehicles or engines
known or estimated to be affected by
the emission-related defect and an ex-
planation of the means by which this
number was determined.
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(5) Number of vehicles or engines in-
spected pursuant to the voluntary
emissions recall plan.

(6) Number of inspected vehicles
found to be affected by the emission-re-
lated defect.

(7) Number of vehicles actually re-
ceiving repair under the remedial plan.

(8) Number of vehicles determined to
be unavailable for inspection or repair
under the remedial plan due to expor-
tation, theft, scrapping, or for other
reasons (specify).

(9) Number of vehicles or engines de-
termined to be ineligible for remedial
action due to a failure to properly
maintain or use such vehicles or en-
gines.

(10) Three copies of any service bul-
letins transmitted to dealers which re-
late to the defect to be corrected and
which have not previously been re-
ported.

(11) Three copies of all communica-
tions transmitted to vehicle or engine
owners which relate to the defect to be
corrected and which have not pre-
viously been submitted.

(c) If the manufacturer determines
that any of the information requested
in paragraph (b) of this section has
changed or was incorrect, revised infor-
mation and an explanatory note shall
be submitted. Answers to paragraphs
(b)(5), (6), (7), (8), and (9) of this section
shall be cumulative totals.

(d) The manufacturer shall maintain
in a form suitable for inspection, such
as computer information storage de-
vices or card files, the names and ad-
dresses of vehicles or engine owners:

(1) To whom notification was given;

(2) Who received remedial repair or
inspection under the remedial plan;
and

(3) Who were determined not to qual-
ify for such remedial action when eligi-
bility is conditioned on proper mainte-
nance or use.

(e) The records described in para-
graph (d) of this section shall be made
available to the Administrator upon re-
quest.

§85.1905 Alternative report formats.

(a) Any manufacturer may submit a
plan for making either of the reports
required by §§85.1903 and 85.1904 on
computer cards, magnetic tape or other
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machine readable format. The proposed
plan shall be accompanied by sufficient
technical detail to allow a determina-
tion that data requirements of these
sections will be met and that the data
in such format will be usable by EPA.

(b) Upon approval by the Adminis-
trator of the proposed reporting sys-
tem, the manufacturer may utilize
such system until otherwise notified by
the Administrator.

§85.1906 Report filing: Record reten-
tion.

(a) The reports required by §§85.1903
and 85.1904 shall be sent to: Director,
Manufacturers Operations Division (EN
340), Environmental Protection Agen-
cy, 1200 Pennsylvania Ave., NW., Wash-
ington, DC 20460.

(b) The information gathered by the
manufacturer to compile the reports
required by §85.1903 and §85.1904 shall
be retained for not less than five years
from the date of the manufacture of
the vehicles or engines and shall be
made available to duly authorized offi-
cials of the EPA upon request.

[42 FR 28128, June 2, 1977, as amended at 44
FR 61962, Oct. 29, 1979]

§85.1907 Responsibility under other
legal provisions preserved.

The filing of any report under the
provisions of this subpart shall not af-
fect a manufacturer’s responsibility to
file reports or applications, obtain ap-
proval, or give notice under any provi-
sion of law.

§85.1908 Disclaimer of
warranty applicability.

production

(a) The act of filing an Emission De-
fect Information Report pursuant to
§85.1903 is inconclusive as to the exist-
ence of a defect subject to the Produc-
tion Warranty provided by section 207
(a) of the Act.

(b) A manufacturer may include on
each page of its Emission Defect Infor-
mation Report a disclaimer stating
that the filing of a Defect Information
Report pursuant to these regulations is
not conclusive as to the applicability
of the Production Warranty provided
by section 207(a) of the Act.
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§85.1909 Treatment of confidential in-
formation.

(a) Any manufacturer may assert
that some or all of the information
submitted pursuant to this subpart is
entitled to confidential treatment as
provided by 40 CFR part 2, subpart B.

(b) Any claim of confidentiality must
accompany the information at the time
it is submitted to EPA.

(c) To assert that information sub-
mitted pursuant to this subpart is con-
fidential, a manufacturer must indi-
cate clearly the items of information
claimed confidential by marking, cir-
cling, bracketing, stamping, or other-
wise specifying the confidential infor-
mation. Furthermore, EPA requests,
but does not require, that the sub-
mitter also provide a second copy of its
submittal from which all confidential
information has been deleted. If a need
arises to publicly release nonconfiden-
tial information, EPA will assume that
the submitter has accurately deleted
all confidential information from this
second copy.

(d) If a claim is made that some or all
of the information submitted pursuant
to this subpart is entitled to confiden-
tial treatment, the information cov-
ered by that confidentiality claim will
be disclosed by the Administrator only
to the extent and by means of the pro-
cedures set forth in part 2, subpart B,
of this chapter.

(e) Information provided without a
claim of confidentiality at the time of
submission may be made available to
the public by EPA without further no-
tice to the submitter, in accordance
with 40 CFR 2.204(c)(2)(i)(A).

[60 FR 34798, Aug. 27, 1985]
Subpart U [Reserved]

Subpart V—Emissions Control Sys-
tem Performance Warranty
Regulations and Voluntary
Aftermarket Part Certification
Program

AUTHORITY: Secs. 203, 207, 208, and 301(a),
Clean Air Act, as amended (42 U.S.C. 7522,
7541, 7542, and 7601(a)).

SOURCE: 45 FR 34839, May 22, 1980, unless
otherwise noted.
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§85.2101 General applicability.

(a) Sections 85.2101 through 85.2111
are applicable to all 1981 and later
model year light-duty vehicles and
light-duty trucks.

(b) References in this subpart to en-
gine families and emission control sys-
tems shall be deemed to apply to dura-
bility groups and test groups as appli-
cable for manufacturers certifying new
light-duty vehicles and light-duty
trucks under the provisions of 40 CFR
part 86, subpart S.

[64 FR 23919, May 4, 1999]

§85.2102 Definitions.

(a) As used in §§85.2101 through
85.2111 all terms not defined herein
shall have the meaning given them in
the Act:

(1) Act means Part A of Title II of the
Clean Air Act, 42 U.S.C. 7421 et seq.
(formerly 42 U.S.C. 1857 et seq.), as
amended.

(2) Office Director means the Director
for the Office of Mobile Sources—Office
of Air and Radiation of the Environ-
mental Protection Agency or other au-
thorized representative of the Office
Director.

(3) Certified Part means a part cer-
tified in accordance with the
aftermarket part certification regula-
tions contained in this subpart.

(4) Emission Performance Warranty
means that warranty given pursuant to
this subpart and section 207(b) of the
Act.

(5) Office Director-Approved Emission
Test or Emission Short Test means any
test prescribed under 40 CFR 85.2201 et
seq., and meeting all of the require-
ments thereunder.

(6) Model Year means the manufactur-
er’s annual production period (as deter-
mined by the Office Director) which in-
cludes January 1 of such calendar year;
however, if the manufacturer has no
annual production period, the term
“model year’’ shall mean the calendar
year.

(7) Original Equipment Part means a
part present in or on a vehicle at the
time the vehicle is sold to the ultimate
purchaser, except for components in-
stalled by a dealer which are not manu-
factured by the vehicle manufacturer
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or are not installed at the direction of
the vehicle manufacturer.

(8) Owner means the original pur-
chaser or any subsequent purchaser of
a vehicle.

(9) Owner’s Manual means the in-
struction booklet normally provided to
the purchaser of a vehicle.

(10) Useful Life means that period es-
tablished pursuant to section 202(d) of
the Act and regulations promulgated
thereunder.

(11) Vehicle means a light duty vehi-
cle or a light duty truck.

(12) Warranty Booklet means a book-
let, separate from the owner’s manual,
containing all warranties provided
with the vehicle.

(13) Written Instructions for Proper
Maintenance and Use means those
maintenance and operation instruc-
tions specified in the owner’s manual
as being necessary to assure compli-
ance of a vehicle with applicable emis-
sion standards for the useful life of the
vehicle that are:

(i) In accordance with the instruc-
tions specified for performance on the
manufacturer’s prototype vehicle used
in certification (including those speci-
fied for vehicles used under special cir-
cumstances), and

(ii) In compliance with the require-
ments of 40 CFR 86.094-38 or 86.1808-01
(as appropriate for the applicable
model year vehicle/engine classifica-
tion); and

(iii) In compliance with any other
regulations promulgated by the Office
Director governing maintenance and
use instructions.

(14) Emission Related Parts means
those parts installed for the specific
purpose of controlling emissions or
those components, systems, or ele-
ments of design which must function
properly to assure continued vehicle
emission compliance.

(15) Objective Evidence of an emission
related repair means all diagnostic in-
formation and data, the actual parts
replaced during repair, and any other
information directly used to support a
warranty claim, or to support denial of
such a claim.

(16) Valid Emission Performance War-
ranty Claim means a claim in which
there is no evidence that the vehicle
had not been properly maintained and
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operated in accordance with manufac-
turer instructions, the vehicle failed to
conform to applicable emission stand-
ards as measured by an Office Director-
approved type of emission warranty
test during its useful life and the owner
is subject to sanction as a result of the
test failure.

(17) Reasonable Expense means any ex-
pense incurred due to repair of a war-
ranty failure caused by a non-original
equipment certified part, including,
but not limited to, all charges in any
expense categories that would be con-
sidered payable by the involved vehicle
manufacturer to its authorized dealer
under a similar warranty situation
where an original equipment part was
the cause of the failure. Included in
‘“‘reasonable expense’’ are any addi-
tional costs incurred specifically due
to the processing of a claim involving a
certified aftermarket part or parts as
covered in these regulations. The di-
rect parts and labor expenses of car-
rying out repairs is immediately
chargeable to the part manufacturer.
All charges beyond the actual parts
and labor repair expenses must be am-
ortized over the number of claims and/
or over a number of years in a manner
that would be considered consistent
with generally accepted accounting
principles. These expense categories
shall include but are not limited to the
cost of labor, materials, record keep-
ing, special handling, and billing as a
result of replacement of a certified
aftermarket part.

(18) MOD Director means Director of
Manufacturers Operations Division, Of-
fice of Mobile Sources—Office of Air
and Radiation of the Environmental
Protection Agency.

[45 FR 34839, May 22, 1980, as amended at 54
FR 32587, Aug. 8, 1989; 64 FR 23919, May 4,
1999]

§85.2103 Emission performance war-
ranty.

(a) The manufacturer of each vehicle
to which this subpart applies shall war-
rant in writing that if:

(1) The vehicle is maintained and op-
erated in accordance with the written
instructions for proper maintenance
and use and

(2) The vehicle fails to conform at
any time during its useful life to the
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applicable emission standards or fam-
ily emission limits as determined by an
EPA-approved emission test, and

(3) Such nonconformity results or
will result in the vehicle owner having
to bear any penalty or other sanction
(including the denial of the right to use
the vehicle) under local, State or Fed-
eral law, then the manufacturer shall
remedy the nonconformity at no cost
to the owner; except that, if the vehicle
has been in operation for more than 24
months or 24,000 miles, the manufac-
turer shall be required to remedy only
those nonconformities resulting from
the failure of components which have
been installed in or on the vehicle for
the sole or primary purpose of reducing
vehicle emissions and that were not in
general use prior to model year 1968.

(b) The warranty period shall begin
on the date the vehicle is delivered to
its ultimate purchaser, or if the vehicle
is first placed in service as a ‘‘demon-
strator” or ‘“‘company’’ car prior to de-
livery, on the date it is first placed in
service.

[45 FR 34839, May 22, 1980, as amended at 54
FR 32587, Aug. 8, 1989]

§85.2104 Owners’ compliance with in-
structions for proper maintenance
and use.

(a) An emission performance war-
ranty claim may be denied on the basis
of noncompliance by a vehicle owner
with the written instructions for prop-
er maintenance and use.

(b) When determining whether an
owner has complied with the written
instructions for proper maintenance
and use, a vehicle manufacturer may
require an owner to submit evidence of
compliance only with those written
maintenance instructions for which the
manufacturer has an objective reason
for believing:

(1) Were not performed; and

(2) If not performed could be the
cause of the particular vehicle’s ex-
ceeding applicable emission standards.

(c) Evidence of compliance with a
maintenance instruction may consist
of:

(1) A maintenance log book which
has been validated at the approximate
time or mileage intervals specified for
service by someone who regularly en-
gages in the business of servicing auto-
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mobiles for the relevant maintenance
instruction(s); or

(2) A showing that the vehicle has
been submitted for scheduled mainte-
nance servicing at the approximate
time or mileage intervals specified for
service to someone who regularly en-
gages in the business of servicing auto-
mobiles for the purpose of performing
the relevant maintenance; or

(3) A statement by the vehicle owner
that he or she performed the mainte-
nance at the approximate time or mile-
age interval specified including a show-
ing,

(i) That the owner purchased and
used proper parts, and

(ii) Upon request by the vehicle man-
ufacturer, that the owner is able to
perform the maintenance properly.

(d) Except as provided in paragraph
(e) of this section, the time/mileage in-
terval for scheduled maintenance serv-
ices shall be the service interval speci-
fied for the part in the written instruc-
tions for proper maintenance and use.

(e) For certified parts having a main-
tenance or replacement interval dif-
ferent from that specified in the writ-
ten instructions for proper mainte-
nance and use, the time/mileage inter-
val shall be the service interval for
which the part was certified.

(f) The owner may perform mainte-
nance or have maintenance performed
more frequently then required in the
maintenance instructions.

(g) Except as provided in paragraph
(h) of this section, a manufacturer may
deny an emission performance war-
ranty claim on the basis of noncompli-
ance with the written instructions for
proper maintenance and use only if:

(1) An owner is not able to comply
with a request by a manufacturer for
evidence pursuant to paragraph (c) of
this section; or

(2) Notwithstanding the evidence pre-
sented pursuant to paragraph (c) of
this section, the manufacturer is able
to prove that the vehicle failed an
emission short test because:

(i) The vehicle was abused, or

(ii) An instruction for the proper
maintenance and use was performed in
a manner resulting in a component’s
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being improperly installed or a compo-
nent or related parameter’s being ad-
justed substantially outside of the
manufacturer’s specifications, or

(iii) Unscheduled maintenance was
performed on a vehicle which resulted
in the removing or rendering inoper-
ative of any component affecting the
vehicle’s emissions.

(h) In no case may a manufacturer
deny an emission performance war-
ranty claim on the basis of:

(1) Warranty work or predelivery
service performed by any facility au-
thorized by the vehicle manufacturer
to perform such work or service; or

(2) Work performed in an emergency
situation to rectify an unsafe condi-
tion, including an unsafe driveability
condition, attributable to the manufac-
turer, provided the vehicle owner has
taken steps to put the vehicle back in
a conforming condition in a timely
manner; or

(3) The use of any uncertified part or
non-compliance with any written in-
struction for proper maintenance and
use which is not relevant to the reason
that the vehicle failed to comply with
applicable emission standards; or

(4) Any cause attributable to the ve-
hicle manufacturer; or

(5) The use of any fuel which is com-
monly available in the geographical
area in which the vehicle or engine is
located, unless the written instructions
for proper maintenance and use specify
that the use of that fuel would ad-
versely affect the emission control de-
vices and systems of the vehicle, and
there is commonly available informa-
tion for the owner to identify the prop-
er fuel to be used.

[46 FR 34839, May 22, 1980, as amended at 54
FR 32587, Aug. 8, 1989]

§85.2105 Aftermarket parts.

(a) No valid emission performance
warranty claim shall be denied on the
basis of the use of a properly installed
certified aftermarket part in the main-
tenance or repair of a vehicle. A vehi-
cle manufacturer that honors a valid
emission performance warranty claim
involving a certified aftermarket part
may seek reimbursement for reason-
able expenses incurred in honoring the
claim by following the warranty claim
procedures listed in §85.2107(c).
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(b) Except as provided in §85.2104(h),
a vehicle manufacturer may deny an
emission performance warranty claim
on the Dbasis of an uncertified
aftermarket part used in the mainte-
nance or repair of a vehicle if the vehi-
cle manufacturer can demonstrate that
the vehicle’s failure to meet emission
standards was caused by use of the
uncertified part. A warranty claim
may be denied if the vehicle manufac-
turer submits a written document to
the vehicle owner that the vehicle
owner is unable or unwilling to refute.
The document must:

(1) Establish a causal connection be-
tween the emissions short test failure
and use of the uncertified part, and,

(2) Assert that:

(i) Removal of the uncertified part
and installation of any comparable cer-
tified or original equipment part pre-
viously removed or replaced during in-
stallation of the uncertified part will
resolve the observed emissions failure
in the vehicle, and/or

(ii) Use of the uncertified part has
caused subsequent damage to other
specified certified components such
that replacement of these components
would also be necessary to resolve the
observed vehicle emissions failure, and,

(3) List all objective evidence as de-
fined in §85.2102 that was used in the
determination to deny warranty. This
evidence must be made available to the
vehicle owner or EPA upon request,
and

(c) A part not required to be replaced
at a definite interval in accordance
with the written instructions for main-
tenance and use shall be warranted for
the full term of any warranty man-
dated by the Act. Instructions to re-
place a component only if checked and
found to be operating below specifica-
tion shall have no Dbearing on
warrranty coverage, unless an owner
did not follow such an instruction prior
to the short test failure and non-
compliance with that instruction
caused the failure of another vehicle
component relevant to the noncon-
formity.

[45 FR 34839, May 22, 1980, as amended at 54
FR 32587, Aug. 8, 1989]
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§85.2106 Warranty claim procedures.

(a) A claim under the emission per-
formance warranty may be raised im-
mediately upon the failure of an EPA-
approved emission test if, as a result of
that failure, an owner is required to
take action of any kind in order to
avoid imposition of a penalty or sanc-
tion. An owner need not suffer the loss
of the right to use a vehicle, be fined,
incur repair expenses, or actually bear
any penalty or sanction to satisfy the
requirement of §85.2103(a)(3). That re-
quirement shall be met if a test failure
sets a procedure in motion under which
the owner will bear a penalty or sanc-
tion if a vehicle is not brought into
conformity or repaired to some speci-
fied extent within some specified pe-
riod of time.

(b) A warranty claim may be sub-
mitted by bringing a vehicle to:

(1) Any repair facility authorized by
the vehicle manufacturer to service
that model vehicle, or

(2) Any repair facility authorized by
the vehicle manufacturer to perform
emission performance warranty repairs
for that model vehicle.

(c) To the extent required by any
Federal or State law, whether statu-
tory or common law, a vehicle manu-
facturer shall be required to provide a
means for non-franchised repair facili-
ties to perform emission performance
warranty repairs.

(d) The manufacturer of each vehicle
to which the warranty is applicable
shall establish procedures as to the
manner in which a claim under the
emission performance warranty is to be
processed. The procedures shall:

(1) Provide for a final decision by the
vehicle manufacturer within a reason-
able time, not to exceed 30 days from
the time at which the vehicle is ini-
tially presented for repair or within
the time period during which an owner
is required by local, State or federal
law to have the vehicle repaired with-
out incurring further penalties or sanc-
tions (whichever is shorter), unless a
delay

(i) Is requested by the vehicle owner,
or

(ii) Is caused by an event not attrib-
utable to the vehicle manufacturer or
the warranty repair facility; and
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(2) Require that if the facility at
which the vehicle is initially presented
for repair is unable for any reason to
honor the particular claim, then, un-
less this requirement is waived in writ-
ing by the vehicle owner, the repair fa-
cility shall forward the claim to an in-
dividual or office authorized to make
emission performance warranty deter-
minations for the manufacturer.

(e) Within the time period specified
in paragraph (d) of this section the
manufacturer shall:

(1) Notify the owner that
honor the claim; or

(2) Provide the owner, in writing,
with an explanation of the basis upon
which the claim is being denied; or

(3) If the basis of the claim denial in-
volves use of an uncertified part, pro-
vide the owner in writing with an ex-
planation of the basis upon which the
claim is being denied according to all
criteria specified in §85.2105(b).

(f) Failure to notify an owner within
the required time period (as deter-
mined under paragraph (d) of this sec-
tion) for reasons that are not attrib-
utable to the vehicle owner or events
which are not beyond the control of the
vehicle manufacturer or the repair fa-
cility, shall result in the vehicle manu-
facturer being responsible for repairing
the warranted items free of charge to
the vehicle owner.

(g) The vehicle manufacturer shall
incur all costs associated with a deter-
mination that an emission performance
warranty claim is valid.

[45 FR 34839, May 22, 1980, as amended at 54
FR 32588, Aug. 8, 1989]

it will

§85.2107

(a) The manufacturer’s obligation
under the emission performance war-
ranty shall be to make all adjustments,
repairs or replacements necessary to
assure that the vehicle complies with
applicable emission standards of the
U.S. Environmental Protection Agen-
cy, that it will continue to comply for
the remainder of its useful life (if prop-
er maintenance and operation are con-
tinued), and that it will operate in a
safe manner. The manufacturer shall
bear all costs incurred as a result of
the above obligation, except that after
the first 24 months or 24,000 miles

Warranty remedy.
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(whichever first occurs) the manufac-
turer shall be responsible only for:

(1) The adjustment, repair or replace-
ment of those components which have
been installed in or on a vehicle for the
sole or primary purpose of reducing ve-
hicle emissions, and which were not in
general use prior to model year 1968;
and

(2) All other components which must
be adjusted, repaired or replaced to en-
able a component repaired or replaced
under paragraph (a)(1) of this section
to perform properly.

(b) Under the Emissions Performance
Warranty, the manufacturer shall be
liable for the total cost of the remedy
for any vehicle validly presented for re-
pair to any authorized service facility
authorized by the vehicle manufac-
turer. State or local limitations as to
the extent of the penalty or sanction
imposed upon an owner of a failed vehi-
cle shall have no bearing on this liabil-
ity.

(c) The remedy provided under para-
graph (a) of this section shall include
the repair or replacement of certified
parts as required in §85.2105(a). To seek
reimbursement from the involved cer-
tified aftermarket part manufacturer
for reasonable expenses incurred due to
the certified aftermarket parts deter-
mined to be the cause of a performance
warranty failure, the vehicle manufac-
turer must:

(1) Retain all parts replaced during
the performance warranty repair, and

(2) Follow the procedures laid out in
§85.21117.

(d) If a manufacturer is unable (for
reasons not attributable to the vehicle
owner or events beyond the control of
the vehicle manufacturer or an author-
ized repair facility) to repair a vehicle
within the time period specified under
§85.2106(d) after the initial presen-
tation of the vehicle to an authorized
repair facility, then the owner shall be
entitled to have the warranty remedy
performed, at the expense of the manu-
facturer, by any repair facility of the
owner’s choosing.

(e) The vehicle manufacturer may
deny warranty for a failure caused by
an uncertified part in accordance with
the criteria in §85.2105.

[45 FR 34839, May 22, 1980, as amended at 54
FR 32588, Aug. 8, 1989]
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§85.2108 Dealer certification.

(a) Upon the delivery of each new
light-duty motor vehicle, the dealer
shall furnish to the purchaser a certifi-
cate which states that:

(1) Based upon written notification
furnished by the manufacturer, the
dealer has knowledge that the vehicle
is covered by an EPA Certificate of
Conformity;

(2) Based upon a visual inspection of
emissions control devices, there are no
apparent deficiencies in the installa-
tion of such devices by the manufac-
turer. The visual inspection required
by this subsection is limited to those
emission control devices or portions
thereof which are visible without re-
moval or adjustment of any component
or system of the vehicle, whether emis-
sions related or otherwise.

(3) The dealer has performed all emis-
sion control system preparation re-
quired by the manufacturer prior to
the sale of the vehicle, as set forth in
the current predelivery service manual
furnished by the manufacturer.

(b) The certificate shall further state
that if the vehicle fails an EPA-ap-
proved emission test prior to the expi-
ration of three months or 4,000 miles
(whichever occurs first) from the date
or mileage at the time of delivery of
the vehicle to the ultimate purchaser,
and the vehicle has been maintained
and used in accordance with the writ-
ten instructions for proper mainte-
nance and use, then the vehicle manu-
facturer shall remedy the mnoncon-
formity under the emission perform-
ance warranty.

(c) For the purpose of this section,
the term emission control devices shall
be limited to all devices installed on a
vehicle for the sole or primary purpose
of controlling vehicle emissions and
which were not in general use prior to
1968.

(d) A vehicle manufacturer shall pro-
vide the §85.2108 remedy free of charge
to the vehicle owner for any vehicle
which, although maintained in accord-
ance with the written instructions for
proper maintenance and use, fails an
emission short test prior to the expira-
tion of three months or 4,000 miles
from the time of sale to the ultimate
purchaser, without regard to whether a
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penalty or sanction is imposed because
of the emissions short-test failure.

(e) The dealer certification required
by this section shall not be construed
as either a representation or a war-
ranty, express or implied, by the dealer
that the emission control system or
any part thereof is without defect nor
that the system will properly perform.

[46 FR 38692, July 29, 1981]

§85.2109 Inclusion of warranty provi-
sions in owners’ manuals and war-
ranty booklets.

(a) A manufacturer shall furnish with
each new motor vehicle, a full expla-
nation of the Emission Performance
Warranty, including at a minimum the
following information:

(1) A basic statement of the coverage
of the emissions performance warranty
as set out in §85.2103. This shall be sep-
arated from any other warranty given
by the manufacturer and shall be
prefaced by the title ‘“Emissions Per-
formance Warranty’ set in bold face
type; and

(2) A list of all items which are cov-
ered by the emission performance war-
ranty for the full useful life of the vehi-
cle. This list shall contain all compo-
nents which have been installed in or
on a vehicle solely or primarily for the
purpose of reducing vehicle emissions,
except those components which were in
general use prior to model year 1968.
All items listed pursuant to this sub-
section shall be described in the same
manner as they are likely to be de-
scribed on a service facility work re-
ceipt for that vehicle; and

(3) A list or a reference to the loca-
tion of the instructions for proper
maintenance and use, together with
the time and/or mileage interval at
which such instructions are to be per-
formed; and

(4) An explanation of the effect that
the use of certified parts will have on
the emission performance warranty.
This explanation shall comport with
the provisions of §85.2105 (b) and (c), in-
cluding a statement in boldface type
that maintenance, replacement, or re-
pair of the emission control devices
and systems may be performed by any
automotive repair establishment or in-
dividual using any certified part; and
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(5) Complete instructions as to when
and how an owner may bring a claim
under the emissions performance war-

ranty, as governed by §§85.2104 and
85.2106. These instructions shall in-
clude:

(i) An explanation of the point in
time at which a claim may be raised;
and

(ii) Complete procedures as to the
manner in which a claim may be
raised; and

(iii) The provisions for manufacturer
liability contained in §85.2106(f) if the
manufacturer fails to respond within
the time period set in accordance with
§85.2106(d);

(6) An explanation that an owner
may obtain further information con-
cerning the emission performance war-
ranty or that an owner may report vio-
lations of the terms of the Emission
Performance Warranty by contacting
the Director, Field Operations and Sup-
port Division (6406J), Environmental
Protection Agency, 401 ‘M’ Street,
SW., Washington, DC 20460 (Attention:
Warranty Claim).

(b) The warranty information shall
be provided in the same document as
other warranties provided with the ve-
hicle.

(c) If a separate warranty booklet is
provided with the vehicle, the owner’s
manual shall contain, at a minimum,
the following information:

(1) A general list of all warranties
covering the vehicle; and

(2) A statement that detailed war-
ranty information can be found in the
warranty booklet.

(d) If a separate warranty booklet is
not provided with the vehicle, the in-
formation specified in paragraph (a) of
this section shall be contained in the
owner’s manual.

[46 FR 34839, May 22, 1980, as amended at 58
FR 65554, Dec. 15, 1993]

§85.2110 Submission of owners’ manu-
als and warranty statements to
EPA.

(a) The manufacturer of each vehicle
to which this subpart applies shall sub-
mit a copy to EPA of both the owner’s
manual and warranty booklet (if appli-
cable) for each model vehicle, except
that, if the same warranty information
is to be provided for more than one
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model vehicle, the manufacturer may
submit copies for a single model vehi-
cle with a statement that such copies
are complete and accurate representa-
tion of the warranty information pro-
vided with all other specified models.

(1) The owner’s manuals and war-
ranty booklets should be received by
EPA 60 days prior to the introduction
of the vehicle for sale.

(2) If the manuals and warranty
booklets are not in their final printed
format 60 days prior to the introduc-
tion of the vehicle for sale, a manufac-
turer may submit the most recent
draft at that time, provided that final
versions are submitted within 15 days
of the final printing.

(b) All materials described in para-
graph (a) of this section shall be sent
to: Director, Field Operations and Sup-
port Division (6406J), Environmental
Protection Agency, 401 ‘M’ Street,
SW., Washington, DC 20460 (Attention:
Warranty Booklet).

[46 FR 34839, May 22, 1980, as amended at 58
FR 65554, Dec. 15, 1993]

§85.2111 Warranty enforcement.

The following acts are prohibited and
may subject a manufacturer to up to a
$32,600 civil penalty for each offense,
except as noted in paragraph (d) of this
section:

(a) Selling or leasing a light duty ve-
hicle without providing in writing the
warranty information required by
§85.2109;

(b) Failing or refusing to comply
with the terms and conditions of the
Emission Performance Warranty with
respect to any vehicle to which this
subpart applies. Acts constituting such
a failure or refusal shall include, but
are not limited to, the following,

(1) Failure to honor a valid warranty
claim,

(2) Performance of a warranty repair
in a manner which cannot reasonably
be expected to allow the vehicle to
meet applicable emission standards for
the remainder of its useful life,

(3) Failure of a manufacturer to re-
imburse a dealer or other designated
agent for performance of a vehicle re-
pair made pursuant to this subpart,
and

(4) Failure of a manufacturer to sup-
ply a part necessary to perform a war-
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ranty repair within the time limit
specified under §85.2106(d), unless such
failure is for a reason not attributable
to the vehicle manufacturer or the
warranty repair facility;

(c) To provide directly or indirectly
in any communication to the ultimate
purchaser or any subsequent purchaser
that the emission performance war-
ranty coverage is conditioned upon the
use of any name brand part, compo-
nent, or system or upon service (other
than a component or service provided
without charge under the terms of the
purchase agreement), unless the com-
munication is made pursuant to a writ-
ten waiver by the Office Director.

(d) The maximum penalty value list-
ed in this section is shown for calendar
year 2004. Maximum penalty limits for
later years may be adjusted based on
the Consumer Price Index. The specific
regulatory provisions for changing the
maximum penalties, published in 40
CFR part 19, reference the applicable
U.S. Code citation on which the prohib-
ited action is based.

[45 FR 34839, May 22, 1980, as amended at 58
FR 65554, Dec. 15, 1993; 70 FR 40432, July 13,
2005]

§85.2112 Applicability.

The provisions of §§85.2112 through
85.2122 apply to emission related auto-
motive aftermarket parts which are to
be installed in or on 1968 and later
model year light-duty vehicles and
light-duty trucks.

[54 FR 32588, Aug. 8, 1989]

§85.2113 Definitions.

As used in this subpart, all terms not
defined shall have the meaning given
them in the Act:

(a) Act means Part A of Title II of the
Clean Air Act, 42 U.S.C. 7421 et seq. (for-
merly 42 U.S.C. 1857 et seq.) as amended.

(b) Aftermarket Part means any part
offered for sale for installation in or on
a motor vehicle after such vehicle has
left the vehicle manufacturer’s produc-
tion line.

(c) Aftermarket Part Manufacturer
means:

(1) A manufacturer of an aftermarket
part or,

(2) A party that markets aftermarket
parts under its own brand name, or,
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(3) A rebuilder of original equipment
or aftermarket parts, or

(4) A party that licenses others to
sell its parts.

(d) Agency means the Environmental
Protection Agency.

(e) Certified Aftermarket Part means
any aftermarket part which has been
certified pursuant to this subpart.

(f) Emission Warranty means those
warranties given by vehicle manufac-
turers pursuant to section 207 of the
Act.

(g) Emission-Critical Parameters means
those critical parameters and toler-
ances which, if equivalent from one
part to another, will not cause the ve-
hicle to exceed applicable emission
standards with such parts installed.

(h) Engine Family means the basic
classification unit of a vehicle’s prod-
uct line for a single model year used
for the purpose of emission-data vehi-
cle or engine selection and as deter-
mined in accordance with 40 CFR
86.078-24.

(i) Vehicle or Engine Configuration
means the specific subclassification
unit of an engine family or certified
part application group as determined
by engine displacement, fuel system,
engine code, transmission and inertia
weight class, as applicable.

(j) Certification Vehicle Emission Mar-
gin for a certified engine family means
the difference between the EPA emis-
sion standards and the average FTP
emission test results of that engine
family’s emission-data vehicles at the
projected applicable useful life mileage
point (i.e., useful life mileage for light-
duty vehicles is 50,000 miles and for
light-duty trucks is 120,000 miles for
1985 and later model years or 50,000
miles for 1984 and earlier model years).

(k) Applications means all vehicle or
engine configurations for which one
part is being certified as set forth in
the aftermarket part manufacturer’s
notification of intent to certify pursu-
ant to §85.2115(a)(1).

[45 FR 784568, Nov. 25, 1980, as amended at 54
FR 32588, Aug. 8, 1989]

§85.2114 Basis of certification.

(a) Prior to certifying, the aftermarket
part manufacturer must determine:

(1) Whether the part to be certified is
an emission related part as defined in
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§85.2102. The MOD Director shall deny
certification to any parts which he or
she determines is not an emission re-
lated part.

(2) The vehicle or engine configura-
tions for which this part is being cer-
tified. These are the vehicle and engine
designs for which the aftermarket part
manufacturer intends to sell the cer-
tified aftermarket part.

(3) Whether the part qualifies under
one of the part categories, listed in
§85.2122 of this subpart that are eligible
to certify using emission critical pa-
rameters and, if so, whether the manu-
facturer elects to demonstrate certifi-
cation using emission critical param-
eters. An aftermarket part may be cer-
tified under this category only if the
part’s emission-critical parameters, as
set forth in §85.2122, are equivalent to
those of the original equipment or pre-
viously certified part it is to replace.
Compliance with the emission-critical
parameters discussed in paragraph (b)
of this section may be demonstrated by
compliance with the relevant test pro-
cedures and criteria specified in appen-
dix I to this subpart. The requirements
of this paragraph apply to all on-road
vehicles and engines. Alternatively,
the manufacturer may elect to dem-
onstrate certification compliance ac-
cording to the emission test procedures
described in paragraph (c) of this sec-
tion.

(b) For parts eligible to certify using
emission-critical parameters, certification
compliance can be demonstrated as fol-
lows. (1) The durability procedure con-
tained in appendix I to this subpart can
be wused. As an alternative, the
aftermarket part manufacturer may
use a different durability procedure if
it can demonstrate to the MOD Direc-
tor that the alternative procedure re-
sults in an improved technical evalua-
tion of the part’s influence on vehicle
or engine emissions for its useful life
mileage interval, or results in a signifi-
cant cost savings to the aftermarket
part manufacturer with no loss in tech-
nical validity compared to the rec-
ommended durability procedure. The
aftermarket part manufacturer shall
receive the written approval from the
MOD Director prior to implementation
of the alternative procedures.
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(2) Compliance with certification re-
quirements is based on conformance
with all emission-critical parameters
in §85.2122. This shall be accomplished
by performing such procedures, tests,
or analyses described in appendix I, or
other procedures subject to the MOD
Director’s approval, necessary to ascer-
tain with a high degree of certainty the
emission-critical parameter specifica-
tions and tolerances for the
aftermarket part and the original
equipment or previously certified part
for which an equivalent aftermarket
certified part is to be used.

(i) If information is available in Ap-
pendix I of this subpart to identify the
applicable emission-critical param-
eters, the aftermarket part certifier
must use such information.

(ii) If sampling and analysis of origi-
nal equipment or previously certified
parts is relied upon, the aftermarket
part certifier must use sound statis-
tical sampling techniques to ascertain
the mean and range of the applicable
emission parameters.

(iii) If an aftermarket part replaces
more than one part on the same appli-
cation, it may be certified only if the
aftermarket part meets the applicable
emission-critical parameters of §85.2122
for each part or parts which the
aftermarket part is to replace. If an
aftermarket part is to replace more
than one part or an entire system,
compliance must be demonstrated for
all emission-critical parameters in-
volved, except those which relate sole-
ly to the interface between the parts
being replaced by the aftermarket part.

(c) For parts certifying on the basis of
emission test results, durability dem-
onstration testing shall be conducted as
follows. (1) Prior to certification emis-
sion testing, the actual aftermarket
part used for certification testing must
meet the durability demonstration re-
quirements of this paragraph for at
least the part’s useful life mileage in-
terval.

(i) If an original equipment part has
no scheduled replacement interval,
then the useful life mileage interval of
the aftermarket part of that type or
which replaces the function of that
part may be certified with a service in-
terval less than the useful life of the
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motor vehicle or motor vehicle engine,
or

(ii) If any provision of 40 CFR part 86
establishes a minimum replacement or
service interval for an original equip-
ment part during vehicle or engine cer-
tification, then the useful life mileage
interval of the aftermarket part of that
type or which replaces the function of
that part is said minimum interval.

(2) The part manufacturer must de-
cide whether it can demonstrate to the
MOD Director that, during normal ve-
hicle operation, the candidate part will
not accelerate deterioration of any
original equipment emission related
parts. This demonstration must be
based on technical rationale that
shows that the candidate part has no
significant physical or operational ef-
fect on any original emission compo-
nents or system which would be dif-
ferent than that experienced by the ve-
hicle operating with all original equip-
ment emission system parts. The part’s
effect on each major emission system
must be addressed separately in the
demonstration.

(i) If the aftermarket part to be cer-
tified accelerates deterioration of any
existing emission related parts then
certification shall be carried out as
specified under the paragraph (c)(3) of
this section for parts that accelerate
deterioration of existing emission re-
lated parts.

(ii) If the aftermarket part manufac-
turer can demonstrate that the part to
be certified will not accelerate deterio-
ration of any existing emission related
components, then the manufacturer
can certify according to paragraph
(¢)(4) in this section for parts dem-
onstrated to not accelerate deteriora-
tion of existing emission related parts.

(3) For aftermarket parts that accelerate
deterioration of existing emission related
parts during mormal operation. (i) The
aftermarket test part can be installed
on the durability test vehicle and aged
for 50,000 miles using the vehicle dura-
bility driving schedules contained in
part 86, appendix IV. As an alternative,
the aftermarket part manufacturer
may use a different durability proce-
dure if it can demonstrate to the MOD
Director that the alternative procedure
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results in an improved technical eval-
uation of the part’s influence on vehi-
cle or engine emissions for the part’s
useful life mileage interval, or results
in a significant cost savings to the
aftermarket part manufacturer with no
loss in technical validity compared to
the recommended durability schedules
in part 86, appendix IV. The
aftermarket part manufacturer shall
receive the written approval from the
MOD Director prior to implementation
of the alternative procedures.

NOTE: At the time of certification emission
testing, the same part and vehicle combina-
tion used for mileage accumulation shall be
used for emission testing.

(ii) Where the comparable original
equipment part has a recommended re-
placement interval of less than 50,000
miles, the test part shall be replaced no
sooner than its useful life mileage in-
terval during the required 50,000 mile
durability demonstration.

NOTE: At the time of certification emission
testing, one of the aftermarket parts that
accumulated at least its useful life mileage
during the aging process under this para-
graph shall be installed on the durability
test vehicle that has accumulated 50,000
miles.

(4) For aftermarket parts demonstrated
not to accelerate deterioration on existing
emission related parts during normal oper-
ation, the part manufacturer must de-
termine whether the part will cause a
noticeable change in vehicle
driveability.

(i) Parts that cause no noticeable
change in vehicle driveability, per-
formance, and/or fuel economy when
the part fails, the durability driving
schedules contained in part 86, appen-
dix IV can be used. As an alternative,
the aftermarket part manufacturer
may use a different durability proce-
dure if it can demonstrate to the MOD
Director that the alternative procedure
results in an improved technical eval-
uation of the part’s influence on vehi-
cle or engine emissions for its useful
life mileage interval, or results in a
significant cost savings to the
aftermarket part manufacturer with no
loss in technical validity compared to
the durability schedules in part 86, ap-
pendix IV. The aftermarket part manu-
facturer shall receive the written ap-
proval from the MOD Director prior to
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implementation of the alternative pro-
cedures.

(ii) Parts demonstrated to cause a
noticeable change in vehicle
driveability, performance, and/or fuel
economy when the part fails, are ex-
empt from aging if the part manufac-
turer can demonstrate to the MOD Di-
rector that the primary failure mode of
the aftermarket component or system
affects the driveability, performance,
and/or fuel economy of the vehicle at a
level readily detectable by the driver
and likely to result in near term repair
of failing components and correction of
the emissions failure. (Use of on-board
diagnostics and malfunction indicators
as covered in paragraph (g) of this sec-
tion is not necessarily an adequate
demonstration that the certified part
will be replaced. The part manufac-
turer must demonstrate that the diag-
nostic and malfunction indicator sys-
tem will routinely result in repair or
replacement of the part in use).

(6) For parts which only affect evapo-
rative emissions performance, the
aftermarket part manufacturer shall
determine and demonstrate to the
MOD Director the appropriate dura-
bility procedure to age its part. The
demonstration shall include all docu-
mentation, analyses, and test results
that support this determination, and
the documentation that support the
durability procedure results shall be
submitted with the notification of in-
tent to certify as per §85.2115 and is
subject to MOD Director’s review.

(6) Durability demonstration vehicle se-
lection. The demonstration vehicle used
must represent the ‘“‘worst case’ of all
the configurations for which the
aftermarket part is being certified. The
worst case configuration shall be that
configuration which will likely cause
the most deterioration in the perform-
ance characteristics of the aftermarket
part which influence emissions during
the part’s useful life mileage. The
worst case configuration shall be se-
lected from among those configura-
tions for which the aftermarket part is
to be certified. One of the following
two methods shall be used to select the
worst case durability demonstration
vehicle(s):

(i) In the first method, the selection
shall be based on a technical judgment
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by the aftermarket part manufacturer
of the impact of the particular design,
or calibration of a particular param-
eter or combination of parameters,
and/or an analysis of appropriate data,
or

(ii) In the second alternative method,
the selection shall be made from
among those vehicle configurations
with the heaviest equivalent test
weight, and within that group, the
largest displacement engine.

(d) For parts certifying on the basis of
emission test results, certification compli-
ance shall be demonstrated as follows. (1)
The emission test to be used is the Fed-
eral Test Procedure as set forth in the
applicable portions of 40 CFR part 86.
Certification emission testing must be
carried out using representative pro-
duction aftermarket parts as provided
in paragraph (e) of this section. The
test results must demonstrate that the
proper installation of the certified
aftermarket part will not cause the ve-
hicle to fail to meet any applicable
Federal emission requirements under
section 202 of the Act.

(2) The following portions of the Fed-
eral Test Procedure are not required to
be performed when certifying a part
using emission testing:

(i) The evaporative emissions por-
tion, if the aftermarket manufacturer
has an adequate technical basis for be-
lieving that the part has no effect on
the vehicle’s evaporative emissions;

(ii) The exhaust emissions portion, if
the part manufacturer has an adequate
technical basis for believing that the
part has no affect on the vehicle’s ex-
haust emissions; and

(iii) Other portions therein which the
part manufacturer believes are not rel-
evant; Provided, That the part manufac-
turer has requested and been granted a
waiver in writing by the MOD Director
for excluding such portion.

(3) Exhaust Emission Testing. Cer-
tification exhaust emission testing for
aftermarket parts shall be carried out
in the following manner:

(i) For light duty vehicle parts that
accelerate deterioration of existing
emission related parts, at least one
emission test is required. The test(s)
shall be performed according to the
Federal Test Procedure on the same
test vehicle and aftermarket part com-
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bination that was previously aged as
required. The results of all tests per-
formed shall be averaged for each emis-
sion constituent. The average values
shall meet all applicable Federal emis-
sion requirements under section 202 of
the Act.

(A) For aftermarket parts where the
comparable original equipment part
has no recommended replacement in-
terval, the same part and vehicle com-
bination used for the durability dem-
onstration shall be used for certifi-
cation exhaust emission testing.

(B) For aftermarket parts where the
comparable original equipment part
has a recommended replacement inter-
val of less than 50,000 miles, one of the
aftermarket parts that accumulated at
least the part’s useful life mileage dur-
ing the durability demonstration must
be installed on the durability dem-
onstration vehicle that has accumu-
lated 50,000 miles for certification ex-
haust emission testing.

(ii) For light duty truck parts that
accelerate deterioration of existing
emission related parts.

(A) An emission test shall be per-
formed on emission test vehicles at
4000 miles and at 50,000 miles, with the
part installed. Exhaust emission dete-
rioration factors for the test vehicle
shall be calculated from these two test
results. The aftermarket part manufac-
turer may elect to perform other emis-
sion tests at interim mileages. How-
ever, any interim tests must be spaced
at equal mileage intervals. If more
than one test is performed at any one
mileage point, then all tests at this
point shall be averaged prior to deter-
mining the deterioration factor. The
deterioration factor shall be calculated
using the least squares straight line
method, in accordance with §86.088—
28(a). The deterioration factor for each
emission constituent shall be used to
linearly project the 50,000 mile test re-
sult out to 120,000 miles. The projected
120,000 mile test result shall meet light
duty truck emission standards.

(B) As an option, the Ilight-duty
truck part manufacturer may dura-
bility age the test vehicle and
aftermarket part to 120,000 miles, and
then perform one Federal Test Proce-
dure test. The actual test results in
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this case must pass all Federal emis-
sion standards.

(iii) For parts demonstrated to not
accelerate deterioration of existing
emission related parts during normal
operation:

(A) If parts cause no noticeable
change in vehicle driveability, per-
formance, and/or fuel economy when
the part fails, the certification exhaust
emission test vehicle need not be the
same vehicle as that used for dura-
bility demonstration. Upon completion
of aging, one Federal Test Procedure
test shall be performed with the aged
aftermarket part installed on a test ve-
hicle that has just completed one Fed-
eral Test Procedure test in the original
equipment configuration (i.e., before
the aftermarket part or system is in-
stalled). If more than one test is per-
formed either before or after the
aftermarket part is installed, then an
equivalent number of tests must be
performed in both configurations. The
results of all tests performed before the
part is installed shall be averaged and
the results of all tests performed after
the part is installed shall be averaged
for each emission constituent. The dif-
ference in Federal Test Procedure
emission results between the tests with
the aged aftermarket part installed
and the test vehicle in the original
equipment configuration shall be less
than or equal to the certification vehi-
cle emission margin of any and all of
the certification test vehicles from the
various configurations for which the
aftermarket part is being certified.

(B) For parts demonstrated to cause
a noticeable change in vehicle
driveability, performance, and/or fuel
economy when the part fails, no dura-
bility aging of the part is required be-
fore certification emission testing. One
Federal Test Procedure test shall be
performed on the test vehicle in its
original equipment configuration (i.e.,
before the aftermarket part or system
is installed) and one test with an
aftermarket part representative of pro-
duction (as provided in paragraph (e) of
this section) installed on the test vehi-
cle. If more than one test is performed
either before or after the aftermarket
part is installed, then an equivalent
number of tests must be performed in
both configurations. The results of all
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tests performed with the aftermarket
part installed shall be averaged and the
results of all tests performed in the
original equipment configuration shall
be averaged for each emission con-
stituent. The difference in Federal Test
Procedure emission results between the
tests with the aftermarket part in-
stalled and the test vehicle in the
original equipment configuration shall
be less than or equal to the certifi-
cation vehicle emission margin of any
and all of the certification test vehi-
cles from the various configurations
for which the aftermarket part is being
certified.

(4) Evaporative emission testing. For
parts determined by the part manufac-
turer (with appropriate technical ra-
tionale) to affect only evaporative
emissions performance, at least one
evaporative emissions portion of the
Federal Test Procedure test shall be
performed on the vehicle in its original
equipment configuration and at least
one with the aftermarket part in-
stalled. Both the original equipment
and aftermarket part shall be aged ac-
cording to paragraph (c)(5) of this sec-
tion prior to testing. If more than one
test is performed either before or after
the aftermarket part is installed, then
an equivalent number of tests must be
performed in both configurations. The
emission results of all tests performed
before the part is installed shall be
averaged and the emission results of all
tests performed after the part is in-
stalled shall be averaged. The dif-
ference in Federal Test Procedure
emission results between the tests with
the aged aftermarket part installed
and the test vehicle in the original
equipment configuration shall be less
than or equal to the certification vehi-
cle emission margin of any and all of
the certification test vehicles from the
various configurations for which the
aftermarket part is being certified.

(5) Emission test vehicle selection:
The test vehicle used must represent
the ‘“‘worst case’ with respect to emis-
sions of all those configurations for
which the aftermarket part is being
certified. The worst case configuration
shall be that configuration which, hav-
ing the aftermarket part installed, is
least likely to meet the applicable
emission standards among all those
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configurations on which the
aftermarket part is intended to be in-
stalled as a certified aftermarket part.
One of the following two methods shall
be used to select the worst case emis-
sion test vehicle(s):

(i) In the first method, the selection
shall be based on a technical judgment
by the aftermarket part manufacturer
of the impact of the particular design
or calibration of a particular param-
eter or combination of parameters and/
or an analysis of appropriate data, or

(ii) In the second alternative method,
two defined worst case test vehicles
shall be selected from the vehicle con-
figurations using the following cri-
teria:

(A) The first test vehicle is that en-
gine family for which the largest num-
ber of parts are projected to be sold.
Within that family the manufacturer
shall select the configurations with the
heaviest equivalent test weight, and
then within that group the configura-
tion with the largest displacement en-
gine.

(B) The second test vehicle shall be
from a different vehicle manufacturer
than the first test vehicle, or if the
aftermarket part applies to only one
vehicle manufacturer, from a different
engine family. Engine families are de-
termined by the vehicle manufacturer
or when certifying under 40 CFR part
86. Within that group, the second test
vehicle is selected from the vehicle
configurations with the heaviest equiv-
alent test weight, and then, within
that group, the configuration with the
largest displacement engine. If a part
applies to only one engine family then
only the vehicle specified in paragraph
(d)(5)(i1)(A), of this section, is required
to be tested.

(iii) The results of certification tests
using the worst case vehicle selections
made in this section shall only be ap-
plicable for configurations that are re-
quired to meet the same or less strin-
gent (numerically higher) emission
standards than those of the worst case
configuration.

(iv) The worst case test vehicle(s) se-
lected for certification emission test-
ing is(are) not required to meet Fed-
eral emission standards in its original
configuration. However, each test vehi-
cle shall have representative emissions
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performance that is close to the stand-
ards and have no obvious emission de-
fects. Each test vehicle shall be tuned
properly and set to the vehicle manu-
facturer’s specifications before testing
is performed. Any excessively worn or
malfunctioning emission related part
shall be repaired prior to testing.

(e) Test part selection. Certification
shall be based upon tests utilizing rep-
resentative production aftermarket
parts selected in a random manner in
accordance with accepted statistical
procedures.

(f) Replacing original equipment parts.
Installation of any certified
aftermarket part shall not result in the
removal or rendering inoperative of
any original equipment emission re-
lated part other than the part(s) being
replaced. Furthermore, installation of
any certified aftermarket part shall
not require the readjustment of any
other emission related part to other
than the vehicle manufacturer speci-
fications, cause or contribute to an un-
reasonable risk to the public health,
welfare or safety, or result in any addi-
tional range of parameter adjustability
or accessibility to adjustment than
that of the vehicle manufacturer’s
emission related parts.

(g) Affects on wvehicle on board diag-
nostic system. Installation of any cer-
tified aftermarket part shall not alter
or render inoperative any feature of
the on-board diagnostic system incor-
porated by the vehicle manufacturer.
The certified part may integrate with
the existing diagnostic system if it
does not alter or render inoperative
any features of the system. However,
use of on-board diagnostics or warning
indicators to alert the driver to part
failure is not sufficient by itself to
qualify the part for exemption from
aging under paragraph (c)(4)(ii) of this
section. The part manufacturer must
demonstrate that the diagnostic and
malfunction indicator system will rou-
tinely result in repair or replacement
of the aftermarket part in use.

[64 FR 32588, Aug. 8, 1989]
§85.2115 Notification of intent to cer-
tify.

(a) At least 45 days prior to the sale
of any certified automotive
aftermarket part, notification of the
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intent to certify must be received by
the Office Director.

(1) The notification shall include:

(i) Identification of each part to be
certified; and.

(ii) Identification of all vehicle or en-
gine configurations for which the part
is being certified including make(s),
model(s), year(s), engine size(s) and all
other specific configuration character-
istics necessary to assure that the part
will not be installed in any configura-
tion for which it has not been certified;
and

(iii) All determinations, demonstra-
tions, technical rationale, and docu-
mentation provided in §85.2114; and

(iv) Any and all written waivers and
approvals obtained from the MOD di-
rector as provided in §85.2114, and any
correspondence with EPA regarding
certification of that part; and

(v) A description of the tests, tech-
niques, procedures, and results utilized
to demonstrate compliance with
§85.2114(b) applicable to parts eligible
to certify using emission-critical pa-
rameters, except that, if the procedure
utilized is recommended in appendix I
of this subpart, then only a statement
to this effect is necessary. A descrip-
tion of all statistical methods and
analyses used to determine the emis-
sion-critical parameters of the original
equipment parts and compliance of the
certified part(s) with those parameters
including numbers of parts tested, se-
lection criteria, means, variance, etc;
and

(vi) All results and documentation of
tests and procedures used by the part
manufacturer as evidence of compli-
ance with the durability and emission
requirements specified in §85.2114; and

(vii) A discussion of the technical
basis(es) for foregoing any portion of
the Federal Test Procedure when appli-
cable; and

(viii) A description of the test part
selection criteria used, and a state-
ment that the test part(s) used for cer-
tification testing is(are) a representa-
tive production aftermarket part(s)
consistent with §85.2114(e); and

(ix) A description of the test and
demonstration vehicle selection cri-
teria used, and rationale that supports
the technical judgment that the vehi-
cle configurations used for emission
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testing and durability demonstration
represent worst case with respect to
emissions of all those configurations
for which the aftermarket part is being
certified, and all data that supports
that conclusion; and

(x) The service intervals of the part,
including maintenance and replace-
ment intervals in months and/or miles,
as applicable, and a statement indi-
cating whether it is different than the
service, maintenance, and replacement
interval of the original equipment re-
quirements; and

(xi) A statement, if applicable, that
the part will not meet the labeling re-
quirements of §85.2119(a) and the de-
scription of the markings the
aftermarket manufacturer intends to
put on the part in order to comply with
§85.2119(b); and

(xii) A statement that the
aftermarket part manufacturer ac-
cepts, as a condition of certification,
the obligation to comply with the war-
ranty requirements and dispute resolu-
tion procedures provided in §85.2117;
and

(xiii) A statement of commitment
and willingness to comply with all the
relevant terms and conditions of this
subpart; and

(xiv) A statement by the aftermarket
part manufacturer that use of its cer-
tified part will not cause a substantial
increase to vehicle emissions in any
normal driving mode not represented
during certification or compliance
testing; and

(xv) The office or officer of the
aftermarket part manufacturer author-
ized to receive correspondence regard-
ing certification requirements pursu-
ant to this subpart.

(2) The notification shall be signed by
an individual attesting to the accuracy
and completeness of the information
supplied in the notification.

(3) Notification to the Agency shall
be by certified mail or another method
by which date of receipt can be estab-
lished.

(4) Two complete and identical copies
of the notification and any subsequent
industry comments on any such notifi-
cation shall be submitted by the
aftermarket manufacturer to: Mod Di-
rector, MOD (EN-340F), Attention:
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Aftermarket Parts, 401 “M’ St. SW.,
Washington, DC 20460.

(56) A copy of the notification sub-
mitted under paragraph (a)(4) of this
section will be placed in a public dock-
et. Comments on any notice in the pub-
lic docket may be made to the MOD Di-
rector.

(b) The MOD Director reserves the
right to review an application to deter-
mine if the submitted documents ade-
quately meet all the requirements for
certification specified in §§85.2114 and
85.2115. A part may be sold as certified
45 days after the receipt by the Agency
of the notification given pursuant to
this subsection provided that the Office
Director has not notified the part man-
ufacturer otherwise.

[564 FR 32591, Aug. 8, 1989]

§85.2116 Objections to certification.

(a) At any time prior to the end of
the 45-day period after a notification of
intent to certify an aftermarket part is
received as specified in §85.2115, the
MOD Director may notify the manufac-
turer of the aftermarket part that such
aftermarket part may not be certified
pending further investigation. The
basis upon which this notification shall
be made may include, but not be lim-
ited to, information or test results
which indicate:

(1) Compliance with the applicable
emission-critical parameters was not
achieved or that the testing methods
used to demonstrate compliance with
the emission-critical parameters were
inadequate;

(2) The part is to be certified on the
basis of emission testing, and the pro-
cedure used in such tests was not in
compliance with those portions of the
Federal Test Procedure not waived pur-
suant to §85.2114(d)(2).

(3) Use of the certified part may
cause a vehicle to exceed any applica-
ble emission requirements;

(4) The durability requirement of
§85.2114 has not been complied with;

(5) Use of the certified part could
cause or contribute to an unreasonable
risk to public health, welfare or safety
in its operation or function;

(6) Installation of the certified part
requires procedures or equipment
which would likely cause it to be im-
properly installed under normal condi-
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tions or would likely result in a vehicle
being misadjusted; or

(7) Information and/or data required
to be in the notification of intent to
certify as provided by §85.2115 have not
been provided or may be inadequate;
or,

(8) Documentation submitted under
§85.2114(c)(4)(ii) was determined inad-
equate for durability exemption.

(b) The aftermarket part manufac-
turer must respond in writing to the
statements made in the notification by
the MOD Director, or the aftermarket
part manufacturer shall withdraw its
notification of intent to certify.

(1) Any party interested in the out-
come of a decision as to whether a part
may be certified may provide the MOD
Director with any relevant written in-
formation up to ten days after the
manufacturer responds to the MOD Di-
rector’s objection.

(2) Any interested party may request
additional time to respond to the infor-
mation submitted by the part manufac-
turer. The MOD Director upon a show-
ing of good cause by the interested
party may grant an extension of time
to reply up to 30 days.

(3) The part manufacturer may reply
to information submitted by interested
parties. Notification of intent to reply
shall be submitted to the MOD Direc-
tor within 10 days of the date informa-
tion from interested parties is sub-
mitted to the MOD Director.

(4) The MOD Director may, at his or
her discretion, allow oral presentations
by the aftermarket manufacturer or
any interested party in connection
with a contested part certification.

(c) If an objection has been sent to an
aftermarket part manufacturer pursu-
ant to paragraph (a) of this section, the
MOD Director shall, after reviewing all
pertinent data and information, render
a decision and inform the aftermarket
part manufacturer in writing as to
whether such part may be certified
and, if so, under what conditions the
part may be certified. The written de-
cision shall include an explanation of
the reasons therefor.

(1) The decision by the MOD Director
shall be provided to the manufacturer
within 30 working days of receipt of all
necessary information by the manufac-
turer or interested parties, or of the
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date of any oral presentation regarding
the certification, whichever occurs sec-
ond.

(2) A copy of the decision shall be
sent to all identified interested parties.

(3) Within 20 days of receipt of a deci-
sion made pursuant to this subsection,
any party may file a written appeal to
the Office Director. The Office Director
may, in his or her discretion, allow ad-
ditional oral or written submissions,
prior to rendering a final decision. The
schedule for such submission shall be
in accordance with the schedule speci-
fied in §85.2116(Db).

(4) If no party files an appeal with
the Office Director within 20 days, then
the decision of the MOD Director shall
be final.

(5) The Office Director shall make a
final decision regarding the certifi-
cation of a part within 30 working days
of receipt of all necessary information
by the part manufacturer or from the
date of any oral presentation, which-
ever occurs later.

(6) A copy of all final decisions made
under this section shall be published in
the FEDERAL REGISTER.

[45 FR 78460, Nov. 25, 1980, as amended at 54
FR 32592, Aug. 8, 1989]

§85.2117 Warranty and dispute resolu-
tion.

(a) Warranty. (1) As a condition of
certification, the aftermarket part
manufacturer shall warrant that if the
certified part is properly installed it
will not cause a vehicle to exceed Fed-
eral emission requirements as deter-
mined by an emission test approved by
EPA under section 207(b)(1) of the Act.
This aftermarket part warranty shall
extend for the remaining performance
warranty period of any vehicle on
which the part is installed, or for the
warranty period specified for an equiv-
alent original equipment component, if
this period is shorter than the remain-
ing warranty period of the vehicle.

(2) The aftermarket part manufactur-
er’s minimum obligation under this
warranty shall be to reimburse vehicle
manufacturers for all reasonable ex-
penses incurred as a result of honoring
a valid emission performance warranty
claim which arises because of the use
of the certified aftermarket part.
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(3) The procedure used to process a
certified aftermarket part warranty
claim is as follows. The time require-
ments are in units of calendar days.

(i) The vehicle manufacturer shall
submit, by certified mail or another
method by which date of receipt can be
established, a bill for reasonable ex-
penses incurred to the part manufac-
turer for reimbursement. Accom-
panying the bill shall be a letter to the
part manufacturer with an explanation
of how the certified part caused the
failure and a copy of the warranty re-
pair order or receipt establishing the
date that the performance repair was
initiated by the vehicle owner.

(ii) The parts retained pursuant to
§85.2107(c)(1) shall be retained until the
reimbursement process is resolved. The
vehicle manufacturer shall store these
parts or transfer these parts to the in-
volved certified part manufacturer for
storage. If the vehicle manufacturer
transfers these parts to the certified
part manufacturer, the part manufac-
turer shall retain these parts:

(A) For at least one year from the
date of repair involving these parts, if
the part manufacturer does not receive
a bill from the vehicle manufacturer
within that time period, or

(B) Until the claim reimbursement
process has been resolved, if the part
manufacturer receives a bill from the
vehicle manufacturer within one year
of the date of repair involving these
parts.

(iii) If the vehicle manufacturer
transfers the parts retained pursuant
to paragraph (a)(3)(ii) of this section t