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Department of Health and Human Services § 91.11 

(a)(1) A department, agency, special 
purpose district, or other instrumen-
tality of a State or of a local govern-
ment; or 

(2) The entity of such State or local 
government that distributes Federal fi-
nancial assistance and each such de-
partment or agency (and each other 
State or local government entity) to 
which the assistance is extended, in the 
case of assistance to a State or local 
government; 

(b)(1) A college, university, or other 
postsecondary institution, or a public 
system of higher education; or 

(2) A local educational agency (as de-
fined in 20 U.S.C. 7801), system of voca-
tional education, or other school sys-
tem; 

(c)(1) An entire corporation, partner-
ship, or other private organization, or 
an entire sole proprietorship— 

(i) If assistance is extended to such 
corporation, partnership, private orga-
nization, or sole proprietorship as a 
whole; or 

(ii) Which is principally engaged in 
the business of providing education, 
health care, housing, social services, or 
parks and recreation; or 

(2) The entire plant or other com-
parable, geographically separate facil-
ity to which Federal financial assist-
ance is extended, in the case of any 
other corporation, partnership, private 
organization, or sole proprietorship; or 

(d) Any other entity which is estab-
lished by two or more of the entities 
described in paragraph (a), (b), or (c) of 
this definition; any part of which is ex-
tended Federal financial assistance. 

Recipient means any State or its po-
litical subdivision, any instrumen-
tality of a State or its political sub-
division, any public or private agency, 
institution, organization, or other enti-
ty, or any person to which Federal fi-
nancial assistance is extended, directly 
or through another recipient. Recipient 
includes any successor, assignee, or 
transferee, but excludes the ultimate 
beneficiary of the assistance. 

Secretary means the Secretary of 
Health and Human Services, or his or 
her designee. 

Subrecipient means any of the entities 
in the definition of recipient to which a 
recipient extends or passes on Federal 
financial assistance. A subrecipient is 

generally regarded as a recipient of 
Federal financial assistance and has all 
the duties of a recipient in these regu-
lations. 

United States means the fifty States, 
the District of Columbia, Puerto Rico, 
the Virgin Islands, American Samoa, 
Guam, Wake Island, the Canal Zone, 
the Trust Territory of the Pacific Is-
lands, the Northern Marianas, and the 
territories and possessions of the 
United States. 

(Authority: 42 U.S.C. 6107) 

[47 FR 57858, Dec. 28, 1982, as amended at 70 
FR 24322, May 9, 2005] 

Subpart B—Standards for 
Determining Age Discrimination 

§ 91.11 Rules against age discrimina-
tion. 

The rules stated in this section are 
limited by the exceptions contained in 
§§ 91.13 and 91.14 of these regulations. 

(a) General rule: No person in the 
United States shall, on the basis of age, 
be excluded from participation in, be 
denied the benefits of, or be subjected 
to discrimination under, any program 
or activity receiving Federal financial 
assistance. 

(b) Specific rules: A recipient may 
not, in any program or activity receiv-
ing Federal financial assistance, di-
rectly or through contractual licens-
ing, or other arrangements, use age 
distinctions or take any other actions 
which have the effect, on the basis of 
age, of: 

(1) Excluding individuals from, deny-
ing them the benefits of, or subjecting 
them to discrimination under, a pro-
gram or activity receiving Federal fi-
nancial assistance; or 

(2) Denying or limiting individuals in 
their opportunity to participate in any 
program or activity receiving Federal 
financial assistance. 

(c) The specific forms of age discrimi-
nation listed in paragraph (b) of this 
section do not necessarily constitute a 
complete list. 
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45 CFR Subtitle A (10–1–07 Edition) § 91.12 

§ 91.12 Definitions of normal operation 
and statutory objective. 

For purposes of §§ 91.13 and 91.14, the 
terms normal operation and statutory ob-
jective shall have the following mean-
ing: 

(a) Normal operation means the oper-
ation of a program or activity without 
significant changes that would impair 
its ability to meet its objectives. 

(b) Statutory objective means any pur-
pose of a program or activity expressly 
stated in any Federal statute, State 
statute, or local statute or ordinance 
adopted by an elected, general purpose 
legislative body. 

§ 91.13 Exceptions to the rules against 
age discrimination: Normal oper-
ation or statutory objective of any 
program or activity. 

A recipient is permitted to take an 
action, otherwise prohibited by § 91.11, 
if the action reasonably takes into ac-
count age as a factor necessary to the 
normal operation or the achievement 
of any statutory objective of a program 
or activity. An action reasonably takes 
into account age as a factor necessary 
to the normal operation or the achieve-
ment of any statutory objective of a 
program or activity, if: 

(a) Age is used as a measure or ap-
proximation of one or more other char-
acteristics; and 

(b) The other characteristic(s) must 
be measured or approximated in order 
for the normal operation of the pro-
gram or activity to continue, or to 
achieve any statutory objective of the 
program or activity; and 

(c) The other characteristic(s) can be 
reasonably measured or approximated 
by the use of age; and 

(d) The other characteristic(s) are 
impractical to measure directly on an 
individual basis. 

§ 91.14 Exceptions to the rules against 
age discrimination: Reasonable fac-
tors other than age. 

A recipient is permitted to take an 
action otherwise prohibited by § 91.11 
which is based on a factor other than 
age, even though that action may have 
a disproportionate effect on persons of 
different ages. An action may be based 
on a factor other than age only if the 
factor bears a direct and substantial 

relationship to the normal operation of 
the program or activity or to the 
achievement of a statutory objective. 

§ 91.15 Burden of proof. 

The burden of proving that an age 
distinction or other action falls within 
the exceptions outlined in §§ 91.13 and 
91.14 is on the recipient of Federal fi-
nancial assistance. 

§ 91.16 Affirmative action by recipient. 

Even in the absence of a finding of 
discrimination, a recipient may take 
affirmative action to overcome the ef-
fects of conditions that resulted in lim-
ited participation in the recipient’s 
program or activity on the basis of age. 

§ 91.17 Special benefits for children 
and the elderly. 

If a recipient operating a program or 
activity provides special benefits to 
the elderly or to children, such use of 
age distinctions shall be presumed to 
be necessary to the normal operation 
of the program or activity, notwith-
standing the provisions of § 91.13. 

[47 FR 57858, Dec. 28, 1982, as amended at 70 
FR 24322, May 9, 2005] 

§ 91.18 Age distinctions contained in 
HHS regulations. 

Any age distinctions contained in a 
rule or regulation issued by HHS shall 
be presumed to be necessary to the 
achievement of a statutory objective of 
the program or activity to which the 
rule or regulation applies, notwith-
standing the provisions of § 91.13. 

[47 FR 57858, Dec. 28, 1982, as amended at 70 
FR 24322, May 9, 2005] 

Subpart C—Duties of HHS 
Recipients 

§ 91.31 General responsibilities. 

Each HHS recipient has primary re-
sponsibility to ensure that its pro-
grams or activities are in compliance 
with the Act and these regulations, and 
shall take steps to eliminate violations 
of the Act. A recipient also has respon-
sibility to maintain records, provide 
information, and to afford HHS access 
to its records to the extent HHS finds 
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