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(d) Strategies are developed and nec-
essary staff training is initiated to en-
sure effective implementation of the 
policies in 37.102. 

[62 FR 12694, Mar. 17, 1997, as amended at 65 
FR 36014, June 6, 2000; 71 FR 20300, Apr. 19, 
2006] 

37.504 Contracting officials’ respon-
sibilities. 

Contracting officials should ensure 
that ‘‘best practices’’ techniques are 
used when contracting for services and 
in contract management and adminis-
tration (see OFPP Policy Letter 93–1). 

Subpart 37.6—Performance-Based 
Acquisition 

SOURCE: 71 FR 218, Jan. 3, 2006, unless 
othewise noted. 

37.600 Scope of subpart. 

This subpart prescribes policies and 
procedures for acquiring services using 
performance-based acquisition meth-
ods. 

37.601 General. 

(a) Solicitations may use either a 
performance work statement or a 
statement of objectives (see 37.602). 

(b) Performance-based contracts for 
services shall include— 

(1) A performance work statement 
(PWS); 

(2) Measurable performance stand-
ards (i.e., in terms of quality, timeli-
ness, quantity, etc.) and the method of 
assessing contractor performance 
against performance standards; and 

(3) Performance incentives where ap-
propriate. When used, the performance 
incentives shall correspond to the per-
formance standards set forth in the 
contract (see 16.402–2). 

(c) See 12.102(g) for the use of Part 12 
procedures for performance-based ac-
quisitions. 

37.602 Performance work statement. 

(a) A Performance work statement 
(PWS) may be prepared by the Govern-
ment or result from a Statement of ob-
jectives (SOO) prepared by the Govern-
ment where the offeror proposes the 
PWS. 

(b) Agencies shall, to the maximum 
extent practicable— 

(1) Describe the work in terms of the 
required results rather than either 
‘‘how’’ the work is to be accomplished 
or the number of hours to be provided 
(see 11.002(a)(2) and 11.101); 

(2) Enable assessment of work per-
formance against measurable perform-
ance standards; 

(3) Rely on the use of measurable per-
formance standards and financial in-
centives in a competitive environment 
to encourage competitors to develop 
and institute innovative and cost-effec-
tive methods of performing the work. 

(c) Offerors use the SOO to develop 
the PWS; however, the SOO does not 
become part of the contract. The SOO 
shall, at a minimum, include— 

(1) Purpose; 
(2) Scope or mission; 
(3) Period and place of performance; 
(4) Background; 
(5) Performance objectives, i.e., re-

quired results; and 
(6) Any operating constraints. 

37.603 Performance standards. 
(a) Performance standards establish 

the performance level required by the 
Government to meet the contract re-
quirements. The standards shall be 
measurable and structured to permit 
an assessment of the contractor’s per-
formance. 

(b) When offerors propose perform-
ance standards in response to a SOO, 
agencies shall evaluate the proposed 
standards to determine if they meet 
agency needs. 

37.604 Quality assurance surveillance 
plans. 

Requirements for quality assurance 
and quality assurance surveillance 
plans are in Subpart 46.4. The Govern-
ment may either prepare the quality 
assurance surveillance plan or require 
the offerors to submit a proposed qual-
ity assurance surveillance plan for the 
Government’s consideration in devel-
opment of the Government’s plan. 

PART 38—FEDERAL SUPPLY 
SCHEDULE CONTRACTING 

Sec. 
38.000 Scope of part. 
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48 CFR Ch. 1 (10–1–07 Edition) 38.000 

Subpart 38.1—Federal Supply Schedule 
Program 

38.101 General. 

Subpart 38.2—Establishing and 
Administering Federal Supply Schedules 

38.201 Coordination requirements. 

AUTHORITY: 40 U.S.C. 121(c); 10 U.S.C. chap-
ter 137; and 42 U.S.C. 2473(c). 

SOURCE: 48 FR 42368, Sept. 19, 1983, unless 
otherwise noted. 

38.000 Scope of part. 
This part prescribes policies and pro-

cedures for contracting for supplies and 
services under the Federal Supply 
Schedule program, which is directed 
and managed by the General Services 
Administration (see Subpart 8.4, Fed-
eral Supply Schedules, for additional 
information). GSA may delegate cer-
tain responsibilities to other agencies 
(e.g., GSA has delegated authority to 
the Department of Veterans Affairs 
(VA) to procure medical supplies under 
the VA Federal Supply Schedules Pro-
gram). The VA Federal Supply Sched-
ules Program is covered by this sub-
part. Additionally, the Department of 
Defense manages a similar system of 
schedule contracting for military 
items; however, the Department of De-
fense systems are not a part of the Fed-
eral Supply Schedule program. 

[69 FR 34239, June 18, 2004] 

Subpart 38.1—Federal Supply 
Schedule Program 

38.101 General. 
(a) The Federal Supply Schedule pro-

gram, pursuant to 41 U.S.C. 
259(b)(3)(A), provides Federal agencies 
with a simplified process of acquiring 
commercial supplies and services in 
varying quantities while obtaining vol-
ume discounts. Indefinite-delivery con-
tracts are awarded using competitive 
procedures to firms. The firms provide 
supplies and services at stated prices 
for given periods of time, for delivery 
within a stated geographic area such as 
the 48 contiguous states, the District of 
Columbia, Alaska, Hawaii, and over-
seas. The schedule contracting office 
issues Federal Supply Schedule publi-
cations that contain a general over-

view of the Federal Supply Schedule 
(FSS) program and address pertinent 
topics. 

(b) Each schedule identifies agencies 
that are required to use the contracts 
as primary sources of supply. 

(c) Federal agencies not identified in 
the schedules as mandatory users may 
issue orders under the schedules. Con-
tractors are encouraged to accept the 
orders. 

(d) Although GSA awards most Fed-
eral Supply Schedule contracts, it may 
authorize other agencies to award 
schedule contracts and publish sched-
ules. For example, the Department of 
Veterans Affairs awards schedule con-
tracts for certain medical and non-
perishable subsistence items. 

(e) When establishing Federal Supply 
Schedules, GSA, or an agency dele-
gated that authority, is responsible for 
complying with all applicable statu-
tory and regulatory requirements (e.g., 
Parts 5, 6, and 19). The requirements of 
Parts 5, 6, and 19 apply at the acquisi-
tion planning stage prior to issuing the 
schedule solicitation and do not apply 
to orders and BPAs placed under re-
sulting schedule contracts (see 8.404). 

[65 FR 36025, June 6, 2000, as amended at 69 
FR 34239, June 18, 2004] 

Subpart 38.2—Establishing and 
Administering Federal Supply 
Schedules 

38.201 Coordination requirements. 

(a) Subject to interagency agree-
ments, contracting officers having re-
sponsibility for awarding Federal Sup-
ply Schedule contracts shall coordi-
nate and obtain approval of the Gen-
eral Services Administration’s Federal 
Supply Service (FSS) before— 

(1) Establishing new schedules; 
(2) Discontinuing existing schedules; 
(3) Changing the scope of agency or 

geographical coverage of existing 
schedules; or 

(4) Adding or deleting special item 
numbers, national stock numbers, or 
revising their description. 

(b) Requests should be forwarded to 
the General Services Administration, 

VerDate Aug<31>2005 10:50 Oct 26, 2007 Jkt 211202 PO 00000 Frm 00782 Fmt 8010 Sfmt 8010 Y:\SGML\211202.XXX 211202ys
hi

ve
rs

 o
n 

P
R

O
D

1P
C

62
 w

ith
 C

F
R



773 

Federal Acquisition Regulation 39.002 

Federal Supply Service, Office of Ac-
quisition (FC), Washington, DC 20406. 

[48 FR 42368, Sept. 19, 1983, as amended at 54 
FR 29282, July 11, 1989; 56 FR 55372, Oct. 25, 
1991; 59 FR 53718, Oct. 25, 1994; 62 FR 40237, 
July 25, 1997] 

PART 39—ACQUISITION OF 
INFORMATION TECHNOLOGY 

Sec. 
39.000 Scope of part. 
39.001 Applicability. 
39.002 Definitions. 

Subpart 39.1—General 

39.101 Policy. 
39.102 Management of risk. 
39.103 Modular contracting. 
39.104 Information technology services. 
39.105 Privacy. 
39.106 Year 2000 complaints. 
39.107 Contract clause. 

Subpart 39.2—Electronic and Information 
Technology 

39.201 Scope of subpart. 
39.202 Definition. 
39.203 Applicability. 
39.204 Exceptions. 

AUTHORITY: 40 U.S.C. 121(c); 10 U.S.C. chap-
ter 137; and 42 U.S.C. 2473(c). 

SOURCE: 61 FR 41470, Aug. 8, 1996, unless 
otherwise noted. 

39.000 Scope of part. 
This part prescribes acquisition poli-

cies and procedures for use in acquir-
ing— 

(a) Information technology, includ-
ing financial management systems, 
consistent with other parts of this reg-
ulation, OMB Circular No. A–127, Fi-
nancial Management Systems, and 
OMB Circular No. A–130, Management 
of Federal Information Resources; and 

(b) Electronic and information tech-
nology. 

[66 FR 20897, Apr. 25, 2001] 

39.001 Applicability. 
This part applies to the acquisition 

of information technology by or for the 
use of agencies except for acquisitions 
of information technology for national 
security systems. However, acquisi-
tions of information technology for na-
tional security systems shall be con-

ducted in accordance with 40 U.S.C. 
11302 with regard to requirements for 
performance and results-based manage-
ment; the role of the agency Chief In-
formation Officer in acquisitions; and 
accountability. These requirements are 
addressed in OMB Circular No. A–130. 

[61 FR 41470, Aug. 8, 1996, as amended at 70 
FR 57455, Sept. 30, 2005] 

39.002 Definitions. 

As used in this part— 
Modular contracting means use of one 

or more contracts to acquire informa-
tion technology systems in successive, 
interoperable increments. 

National security system means any 
telecommunications or information 
system operated by the United States 
Government, the function, operation, 
or use of which— 

(1) Involves intelligence activities; 
(2) Involves cryptologic activities re-

lated to national security; 
(3) Involves command and control of 

military forces; 
(4) Involves equipment that is an in-

tegral part of a weapon or weapons sys-
tem; or 

(5) Is critical to the direct fulfillment 
of military or intelligence missions. 
This does not include a system that is 
to be used for routine administrative 
and business applications, such as pay-
roll, finance, logistics, and personnel 
management applications. 

Year 2000 compliant with respect to in-
formation technology, means that the 
information technology accurately 
processes date/time data (including, 
but not limited to, calculating, com-
paring, and sequencing) from, into, and 
between the twentieth and twenty-first 
centuries, and the years 1999 and 2000 
and leap year calculations, to the ex-
tent that other information tech-
nology, used in combination with the 
information technology being acquired, 
properly exchanges date/time data with 
it. 

[61 FR 41470, Aug. 8, 1996, as amended at 62 
FR 274, Jan. 2, 1997; 62 FR 44830, Aug. 22, 1997; 
63 FR 9068, Feb. 23, 1998; 66 FR 2133, Jan. 10, 
2001] 
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