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reason to know of the defect requiring
the amendment.

[60 FR 38192, July 25, 1995, as amended at 62
FR 18268, Apr. 15, 1997; 65 FR 58650, Oct. 2,
2000; 67 FR 77411, Dec. 18, 2002]

Subpart D—Advertising
§4.40 [Reserved]

§4.41 Advertising by commodity pool
operators, commodity trading advi-
sors, and the principals thereof.

(@) No commodity pool operator,
commodity trading advisor, or any
principal thereof, may advertise in a
manner which:

(1) Employs any device, scheme or ar-
tifice to defraud any participant or cli-
ent or prospective participant or cli-
ent;

(2) Involves any transaction, practice
or course of business which operates as
a fraud or deceit upon any participant
or client or any prospective participant
or client; or

(3) Refers to any testimonial, unless
the advertisement or sales literature
providing the testimonial prominently
discloses:

(i) That the testimonial may not be
representative of the experience of
other clients;

(ii) That the testimonial is no guar-
antee of future performance or success;
and

(iii) If, more than a nominal sum is
paid, the fact that it is a paid testi-
monial.

(b)(1) No person may present the per-
formance of any simulated or hypo-
thetical commodity interest account,
transaction in a commodity interest or
series of transactions in a commodity
interest of a commodity pool operator,
commodity trading advisor, or any
principal thereof, unless such perform-
ance is accompanied by one of the fol-
lowing:

(i) The following statement: ‘““These
results are based on simulated or hypo-
thetical performance results that have
certain inherent limitations. Unlike
the results shown in an actual perform-
ance record, these results do not rep-
resent actual trading. Also, because
these trades have not actually been ex-
ecuted, these results may have under-
or over-compensated for the impact, if
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any, of certain market factors, such as
lack of liquidity. Simulated or hypo-
thetical trading programs in general
are also subject to the fact that they
are designed with the benefit of hind-
sight. No representation is being made
that any account will or is likely to
achieve profits or losses similar to
these being shown.” ; or

(if) A statement prescribed pursuant
to rules promulgated by a registered
futures association pursuant to section
17(j) of the Act.

(2) If the presentation of such simu-
lated or hypothetical performance is
other than oral, the prescribed state-
ment must be prominently disclosed
and in immediate proximity to the
simulated or hypothetical performance
being presented.

(c) The provisions of this section
shall apply:

(1) To any publication, distribution
or broadcast of any report, letter, cir-
cular, memorandum, publication, writ-
ing, advertisement or other literature
or advice, whether by electronic media
or otherwise, including information
provided via internet or e-mail, the
texts of standardized oral presen-
tations and of radio, television, sem-
inar or similar mass media presen-
tations; and

(2) Regardless of whether the com-
modity pool operator or commodity
trading advisor is exempt from reg-
istration under the Act.

(Approved by the Office of Management and
Budget under control number 3038-0005)

[46 FR 26013, May 8, 1981, as amended at 46
FR 63035, Dec. 30, 1981; 60 FR 38192, July 25,
1995; 72 FR 8109, Feb. 23, 2007]

APPENDIX A TO PART 4—GUIDANCE ON
THE APPLICATION OF RULE 4.13(a)(3)
IN THE FUND-OF-FUNDS CONTEXT

The following provides guidance on the ap-
plication of the trading limits of Rule
4.13(a)(3)(i1) to commodity pool operators
(CPOs) who operate ‘““fund-of-funds.”” For the
purpose of this Appendix A, it is presumed
that the CPO can comply with all of the
other requirements of Rule 4.13(a)(3). It also
is presumed that where the investor fund
CPO is relying on its own computations, the
investor fund is participating in each
investee fund that trades commodity inter-
ests as a passive investor, with limited li-
ability (e.g., as a limited partner of a limited
partnership or a non-managing member of a
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