
630 

SUBCHAPTER O—CIVIL RIGHTS 

PART 141—NONDISCRIMINATION 
IN FEDERALLY-ASSISTED PRO-
GRAMS OF THE DEPARTMENT OF 
STATE—EFFECTUATION OF TITLE 
VI OF THE CIVIL RIGHTS ACT OF 
1964 

Sec. 
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141.6 Conduct of investigation. 
141.7 Procedure for effecting compliance. 
141.8 Hearings. 
141.9 Decisions and notices. 
141.10 Judicial review. 
141.11 Effect on other regulations; forms 

and instructions. 
141.12 Definitions. 
APPENDIX A TO PART 141—FEDERAL FINAN-

CIAL ASSISTANCE TO WHICH THIS PART AP-
PLIES 

AUTHORITY: Sec. 602, 78 Stat. 252, sec. 4, 63 
Stat. 111, as amended; 42 U.S.C. 2000d–1, 22 
U.S.C. 2658. 

SOURCE: 30 FR 314, Jan. 9, 1965, unless oth-
erwise noted. 

EDITORIAL NOTE: Nomenclature changes to 
part 141 appear at 68 FR 51358, Aug. 26, 2003. 

§ 141.1 Purpose. 
The purpose of this part is to effec-

tuate the provisions of title VI of the 
Civil Rights Act of 1964 (hereafter re-
ferred to as the ‘‘Act’’) to the end that 
no person in the United States shall, 
on the ground of race, color, or na-
tional origin, be excluded from partici-
pation in, be denied the benefits of, or 
be otherwise subjected to discrimina-
tion under any program or activity re-
ceiving Federal financial assistance 
from the Department of State. 

§ 141.2 Application of this part. 
This part applies to any program for 

which Federal financial assistance, as 
defined in this part, is authorized 
under a law administered by the De-
partment including, but not limited to, 
the types of Federal financial assist-
ance listed in appendix A of this part. 
It applies to Federal financial assist-
ance of any form, including property 

which may be acquired as a result of 
and in connection with such assistance, 
extended program after the effective 
date of this regulation, even if the ap-
plication is approved prior to such ef-
fective date. This part does not apply 
to (a) any Federal financial assistance 
by way of insurance of guaranty con-
tracts; (b) money paid, property trans-
ferred, or other assistance extended be-
fore the effective date of this regula-
tion; (c) any assistance to any indi-
vidual who is the ultimate beneficiary; 
or (d) any employment practice, under 
any such program, of any employer, 
employment agency, or labor organiza-
tion, except to the extent described in 
§ 141.3 (d), or (e) any assistance to an 
activity carried on outside the United 
States by a person, institution, or 
other entity not located in the United 
States. The fact that a type of Federal 
financial assistance is not listed in ap-
pendix A of this part shall not mean, if 
title VI of the Act is otherwise applica-
ble, that a program is not covered. 
Transfers of surplus property in the 
United States are subject to regula-
tions issued by the Administrator of 
General Services (41 CFR 101–6.2). 

[38 FR 17945, July 5, 1973] 

§ 141.3 Discrimination prohibited. 

(a) General. No person in the United 
States shall, on the ground of race, 
color, or national origin be excluded 
from participation in, be denied the 
benefits of, or be otherwise subjected 
to discrimination under any program 
to which this part applies. 

(b) Specific discriminatory actions pro-
hibited. (1) A recipient to which this 
part applies may not, directly or 
through contractual or other arrange-
ments on ground of race, color or na-
tional origin: 

(i) Deny an individual any service, fi-
nancial aid, or other benefits provided 
under the program; 

(ii) Provide any service, financial aid, 
or other benefits to an individual 
which is different, or is provided in a 
different manner, from that provided 
to others under the program; 
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(iii) Subject an individual to segrega-
tion or separate treatment in any mat-
ter related to his receipt of any service, 
financial aid, or other benefit under 
the program; 

(iv) Restrict an individual in any way 
in the enjoyment of any advantage or 
privilege enjoyed by others receiving 
any service, financial aid, or other ben-
efit under the program; 

(v) Treat an individual differently 
from others in determining whether he 
satisfies any admission, enrollment, 
quota, eligibility, membership or other 
requirement or condition which indi-
viduals must meet in order to be pro-
vided any service, financial aid, or 
other benefit provided under the pro-
gram; 

(vi) Deny an individual an oppor-
tunity to participate in the program 
through the provision of services or 
otherwise afford him an opportunity to 
do so which is different from that af-
forded others under the program, in-
cluding the opportunity to participate 
in the program as an employee in ac-
cordance with paragraph (d) of this sec-
tion. 

(vii) Deny a person the opportunity 
to participate as a member of a plan-
ning or advisory body which is an inte-
gral part of the program. 

(2) A recipient, in determining the 
types of services, financial aid, or other 
benefits, or facilities which will be pro-
vided under any such program, or the 
location or site of any facilities, or 
services, or the class of individuals to 
whom, or the situations in which, such 
services, financial aid, other benefits, 
or facilities will be provided under any 
such program or the class of individ-
uals to be afforded an opportunity to 
participate in any such program, may 
not, directly or through contractual or 
other arrangements, utilize criteria or 
methods of administration or select lo-
cations or sites for any facilities or 
services, which have the effect of sub-
jecting individuals to discrimination 
because of their race, color, or national 
origin, or have the effect of defeating 
or substantially impairing accomplish-
ment of the objectives of the program 
as respect individuals of a particular 
race, color, or national origin. 

(3) As used in this section the serv-
ices, financial aid, or other benefits 

provided under a program receiving 
Federal financial assistance shall be 
deemed to include any service, finan-
cial aid, or other benefit provided in or 
through a facility provided with the 
aid of Federal financial assistance. 

(4) The enumeration of specific forms 
of prohibited discrimination in this 
paragraph does not limit the generality 
of the prohibition in paragraph (a) of 
this section. 

(5)(i) In administering a program re-
garding which the recipient has pre-
viously discriminated against persons 
on the ground of race, color, or na-
tional origin, the recipient must take 
affirmative action to overcome the ef-
fects of prior discrimination. 

(ii) Even in the absence of such prior 
discrimination, a recipient in admin-
istering a program may take affirma-
tive action to overcome the effects of 
conditions which resulted in limiting 
participation by persons of a particular 
race, color, or national origin. 

(c) Special benefits. An individual 
shall not be deemed subjected to dis-
crimination by reason of his exclusion 
from benefits limited by Federal law to 
individuals of a particular race, color, 
or national origin different from his. 

(d) Employment practices. (1) Where a 
primary objective of the Federal finan-
cial assistance to a program to which 
this part applies is to provide employ-
ment, a recipient may not (directly or 
through contractual or other arrange-
ments) subject an individual to dis-
crimination on the ground of race, 
color, or national origin in its employ-
ment practices under such program (in-
cluding recruitment or recruitment ad-
vertising, employment layoff or termi-
nation, upgrading, demotion, or trans-
fer, rates of pay or other forms of com-
pensation, and use of facilities), includ-
ing programs where a primary objec-
tive of the Federal financial assistance 
is: (i) To reduce the unemployment of 
such individuals or to help them 
through employment to meet subsist-
ence needs; (ii) to assist such individ-
uals through employment to meet ex-
penses incident to the commencement 
or continuation of their education or 
training; (iii) to provide work experi-
ence which contributes to the edu-
cation or training of such individuals; 
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or (iv) to provide remunerative activ-
ity to such individuals who because of 
severe handicaps cannot be readily ab-
sorbed in the competitive labor mar-
ket. 

(2) Where a primary objective of the 
Federal financial assistance is not to 
provide employment, but discrimina-
tion on the grounds of race, color, or 
national origin in the employment 
practices of the recipient or other per-
sons subject to the regulation tends, on 
the grounds of race, color, or national 
origin, to exclude individuals from par-
ticipation in, to deny them the benefits 
of, or to subject them to discrimina-
tion under any program to which this 
regulation applies, the provisions of 
paragraph (d)(1) of this section shall 
apply to the employment practices of 
the recipient or other persons subject 
to the regulation, to the extent nec-
essary to assure equality of oppor-
tunity to, and nondiscriminatory 
treatment of, beneficiaries. 

[30 FR 314, Jan. 9, 1965, as amended at 38 FR 
17946, July 5, 1973; 68 FR 51358, Aug. 26, 2003] 

§ 141.4 Assurances required. 
(a) General. (1) Every application for 

Federal financial assistance to which 
this part applies, as a condition to its 
approval and the extension of any Fed-
eral financial assistance pursuant to 
the application, shall contain or be ac-
companied by an assurance that the 
program will be conducted or the facil-
ity operated in compliance with all re-
quirements imposed by or pursuant to 
this part. The assurance shall obligate 
the recipient for the period during 
which Federal financial assistance is 
extended pursuant to the application. 

(2) In any case where the Federal as-
sistance is to provide, or is in the form 
of personal property, or real property 
or structures or any interest therein, 
or such property is acquired as a result 
of and in connection with such assist-
ance, the assurance shall obligate the 
recipient, or, in case of subsequent 
transfers, the transferees, for the pe-
riod during which the property is used 
for a purpose for which the Federal as-
sistance was, or is extended, or for an-
other purpose involving the provision 
of similar services and benefits, or for 
as long as the recipient retains owner-
ship or possession of the property, 

whichever is longer. Any assurance re-
lating to property provided under or 
acquired as a result of or in connection 
with such assistance shall as appro-
priate require any instrument effecting 
or recording transfer, title or other evi-
dence of ownership or right to posses-
sion, to include a covenant or condi-
tion assuring nondiscrimination for the 
period of obligation of the recipient or 
any transferee, which may contain a 
right to be reserved to the Department 
to revert title or right to possession. 
Where no transfer of property is in-
volved, but property is improved or any 
interest of the recipient or transferee 
therein is increased as a result of Fed-
eral financial assistance, the recipient 
or transferee shall agree to include 
such covenant or condition in any sub-
sequent transfer of such property. Fail-
ure to comply with any such conditions 
or requirements contained in such as-
surances shall render the recipient and 
the transferees, where appropriate, pre-
sumptively in noncompliance. 

(3) The responsible Departmental of-
ficial shall specify the form of the fore-
going assurances, and the extent to 
which like assurances will be required 
of subgrantees, contractors and sub-
contractors, transferees, successors in 
interest, and other participants. Any 
such assurance shall include provisions 
which give the United States a right to 
seek its judicial enforcement. 

(b) Assurances from institutions. (1) In 
the case of any application for Federal 
financial assistance to an institution of 
higher education, including assistance 
for construction, for research, for a 
special training project, for student 
loans, or for any other purpose, the as-
surance required by this section shall 
extend to admission practices and to 
all other practices relating to the 
treatment of students. 

(2) The assurance required with re-
spect to an institution of higher edu-
cation, or any other institution, inso-
far as the assurance relates to the in-
stitution’s practices with respect to ad-
mission or other treatment of individ-
uals as students, or clients of the insti-
tution or to the opportunity to partici-
pate in the provision of services or 
other benefits to such individuals, shall 
be applicable to the entire institution. 
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(c) Elementary and secondary schools. 
The requirements of paragraph (a)(1) of 
this section, with respect to any ele-
mentary or secondary school or school 
system shall be deemed to be satisfied 
if such school or school system (1) is 
subject to a final order of a court of the 
United States for the desegregation of 
such school or school system, and pro-
vides an assurance that it will comply 
with such order, or (2) submits a plan 
the desegregation of such school or 
school system which the responsible of-
ficial of the Department of Health, 
Education, and Welfare determines is 
adequate to accomplish the purposes of 
the Act and this part within the ear-
liest practicable time, and provides 
reasonable assurance that it will carry 
out such plan; in any case of con-
tinuing Federal financial assistance 
the responsible official of the Depart-
ment of Health, Education and Welfare 
may reserve the right to redetermine, 
after such period as may be specified 
by him the adequacy of the plan to ac-
complish the purposes of the Act and 
this part. In any case in which a final 
order of a court of the United States 
for the desegregation of such school or 
school system is entered after submis-
sion of such a plan, such plan shall be 
revised to conform to such final order, 
including any future modification of 
such order. 

[30 FR 314, Jan. 9, 1965, as amended at 38 FR 
17946, July 5, 1973; 68 FR 51358, Aug. 26, 2003] 

§ 141.5 Compliance information. 
(a) Cooperation and assistance. Each 

responsible Department official shall 
to the fullest extent practicable seek 
the cooperation of recipients in obtain-
ing compliance with this regulation 
and shall provide assistance and guid-
ance to recipients to help them comply 
voluntarily with this part. 

(b) Compliance reports. Each recipient 
shall keep such records and submit to 
the responsible Departmental official 
or his designee timely, complete and 
accurate compliance reports at such 
times, and in such form and containing 
such information, as a responsible De-
partmental official or his designee may 
determine to be necessary to enable 
him to ascertain whether the recipient 
has complied or is complying with this 
part. In general, recipients should have 

available for the Department racial 
and ethnic data showing the extent to 
which members of minority groups are 
beneficiaries of Federally assisted pro-
grams. In the case in which a primary 
recipient extends Federal financial as-
sistance to any other recipient, such 
other recipient shall also submit such 
compliance reports to the primary re-
cipient as may be necessary to enable 
the primary recipient to carry out his 
obligations under this part. 

(c) Access to sources of information. 
Each recipient shall permit access by 
the responsible Department official or 
his designee during normal business 
hours to such of its books, records, ac-
counts, and other sources of informa-
tion, and its facilities as may be perti-
nent to ascertain compliance with this 
part. Where any information required 
of a recipient is in the exclusive posses-
sion of any other agency, institution or 
person and this agency, institution or 
person shall fail or refuse to furnish 
this information, the recipient shall so 
certify in its report and shall set forth 
what efforts it has made to obtain the 
information. 

(d) Information to beneficiaries and 
participants. Each recipient shall make 
available to participants, beneficiaries, 
and other interested persons such in-
formation regarding the provisions of 
this part and its applicability to the 
program for which the recipient re-
ceives Federal financial assistance, and 
make such information available to 
them in such manner, as the respon-
sible Department official finds nec-
essary to apprise such persons of the 
protections against discrimination as-
sured them by the Act and this part. 

[30 FR 314, Jan. 9, 1965, as amended at 38 FR 
17947, July 5, 1973] 

§ 141.6 Conduct of investigation. 
(a) Periodic compliance reviews. The re-

sponsible Department official or his 
designee shall from time to time re-
view the practices of recipients to de-
termine whether they are complying 
with this part. 

(b) Complaints. Any person who be-
lieves himself or any specific class of 
individual to be subjected to discrimi-
nation prohibited by this part may by 
himself or by a representative file with 
the responsible Departmental official a 
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written complaint. A complaint must 
be filed not later than 180 days from 
the date of the alleged discrimination, 
unless the time for filing is extended 
by the responsible Departmental offi-
cial or his designee. 

(c) Investigations. The responsible De-
partment official or his designee will 
make a prompt investigation whenever 
a compliance review, report, com-
plaint, or any other information indi-
cates a possible failure to comply with 
this part. The investigation should in-
clude, where appropriate, a review of 
the pertinent practices and policies of 
the recipient, the circumstances under 
which the possible noncompliance with 
this part occurred, and other factors 
relevant to a determination as to 
whether the recipient has failed to 
comply with this part. 

(d) Resolution of matters. (1) If an in-
vestigation pursuant to paragraph (c) 
of this section indicates a failure to 
comply with this part, the responsible 
Department official or his designee will 
so inform the recipient and the matter 
will be resolved by informal means 
whenever possible. If it has been deter-
mined that the matter cannot be re-
solved by informal means, action will 
be taken as provided for in § 141.7. 

(2) If an investigation does not war-
rant action pursuant to paragraph 
(d)(1) of this section the responsible 
Department official or his designee will 
so inform the recipient and the com-
plainant, if any, in writing. 

(e) Intimidatory or retaliatory acts pro-
hibited. No recipient or other person 
shall intimidate, threaten, coerce, or 
discriminate against any individual for 
the purpose of interfering with any 
right or privilege secured by section 601 
of the Act or this part, or because he 
has made a complaint, testified, as-
sisted, or participated in any manner 
in an investigation, proceeding, or 
hearing under this part. The identity of 
complainants shall be kept confiden-
tial except to the extent necessary to 
carry out the purposes of this part, in-
cluding the conduct of any investiga-
tion, hearing, or judicial proceeding 
arising thereunder. 

[30 FR 314, Jan. 9, 1965, as amended at 38 FR 
17947, July 5, 1973] 

§ 141.7 Procedure for effecting compli-
ance. 

(a) General. If there appears to be a 
failure or threatened failure to comply 
with this part, and if the noncompli-
ance or threatened noncompliance can-
not be corrected by informal means, 
compliance with this part may be ef-
fected by the suspension or termi-
nation of or refusal to grant or to con-
tinue Federal financial assistance or by 
any other means authorized by law. 
Such other means may include, but are 
not limited to, (1) a reference to De-
partment of Justice with a rec-
ommendation that appropriate pro-
ceedings be brought to enforce any 
rights of the United States under any 
law of the United States (including 
other titles of the Act), or any assur-
ance or other contractual undertaking, 
and (2) any applicable proceeding under 
State or local law. 

(b) Noncompliance with § 141.4. If an 
applicant fails or refused to furnish an 
assurance required under § 141.4 or oth-
erwise fails or refuses to comply with a 
requirement imposed by or pursuant to 
that section Federal financial assist-
ance may be refused in accordance with 
the procedures of paragraph (c) of this 
section. The Department shall not be 
required to provide assistance in such a 
case during the pendency of the admin-
istrative proceedings under such para-
graph except that the Department 
shall continue assistance during the 
pendency of such proceedings where 
such assistance is due and payable pur-
suant to an application therefor ap-
proved prior to the effective date of 
this part. 

(c) Termination of or refusal to grant or 
to continue Federal financial assistance. 
No order suspending, terminating or 
refusing to grant or continue Federal 
financial assistance shall become effec-
tive until (1) the responsible Depart-
ment official has advised the applicant 
or recipient of his failure to comply 
and has determined that compliance 
cannot be secured by voluntary means, 
(2) there has been an express finding on 
the record, after opportunity for hear-
ing, of a failure by the applicant or re-
cipient to comply with a requirement 
imposed by or pursuant to this part, (3) 
the action has been approved by the 
Secretary pursuant to § 141.9(e), and (4) 
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the expiration of 30 days after the Sec-
retary has filed with the committee of 
the House and the committee of the 
Senate having legislative jurisdiction 
over the program involved, a full writ-
ten report of the circumstances and the 
grounds for such action. Any action to 
suspend or terminate or to refuse to 
grant or to continue Federal financial 
assistance shall be limited to the par-
ticular political entity, or part thereof, 
or other applicant or recipient as to 
whom such a finding has been made 
and shall be limited in its effect to the 
particular program, or part thereof, in 
which such noncompliance has been so 
found. 

(d) Other means authorized by law. No 
action to effect compliance by any 
other means authorized by law shall be 
taken until (1) the responsible Depart-
ment official has determined that com-
pliance cannot be secured by voluntary 
means, (2) the action has been approved 
by the Deputy Under Secretary for Ad-
ministration, (3) the recipient or other 
person has been notified of its failure 
to comply and of the action to be taken 
to effect compliance, and (4) the expi-
ration of at least 10 days from the 
mailing of such notice to the recipient 
or other person. During this period of 
at least 10 days additional efforts shall 
be made to persuade the recipient or 
other person to comply with this part 
and to take such corrective action as 
may be appropriate. 

[30 FR 314, Jan. 9, 1965, as amended at 38 FR 
17947 July 5, 1973] 

§ 141.8 Hearings. 
(a) Opportunity for hearing. Whenever 

an opportunity for a hearing is re-
quired by § 141.7(c), reasonable notice 
shall be given by registered or certified 
mail, return receipt requested, to the 
affected applicant or recipient. This 
notice shall advise the applicant or re-
cipient of the action proposed to be 
taken, the specific provision under 
which the proposed action against it is 
to be taken and the matters of fact or 
law asserted as the basis for this ac-
tion, and either (1) fix a date not less 
than 20 days after the date or such no-
tice within which the applicant or re-
cipient may request of the responsible 
Department official that the matter be 
scheduled for hearing or (2) advise the 

applicant or recipient that the matter 
in question has been set down for hear-
ing at a stated place and time. The 
time and place so fixed shall be reason-
able and shall be subject to change for 
cause. The complainant, if any, shall 
be advised of the time and place of the 
hearing. An applicant or recipient may 
waive a hearing and submit written in-
formation and argument for the record. 
The failure of an applicant or recipient 
to request a hearing under this para-
graph or to appear at a hearing for 
which a date has been set shall be 
deemed to be a waiver of the right to a 
hearing under section 602 of the Act 
and § 141.7(c) of this part and consent to 
the making of a decision on the basis of 
such information as is available. 

(b) Time and place of hearing. Hear-
ings shall normally be held at the of-
fices of the Department in Washington, 
DC, at a time fixed by the responsible 
Department official. Hearings shall be 
held before an official designated by 
the Secretary other than the respon-
sible Department official, in accord-
ance with 5 U.S.C. 3105 and 3344 (for-
merly Section 11 of the Administrative 
Procedure Act). 

(c) Right to counsel. In all proceedings 
under this section, the applicant or re-
cipient and the Department shall have 
the right to be represented by counsel. 

(d) Procedures, evidence, and record. (1) 
The hearing, decision, and any admin-
istrative review thereof shall be con-
ducted with as much conformity as is 
practicable with 5 U.S.C. 554–557 (for-
merly sections 5–8 of the Administra-
tive Procedure Act) and in accordance 
with such rules of procedure as are 
proper (and not inconsistent with this 
section) relating to the conduct of the 
hearing, giving of notices subsequent 
to those provided for in paragraph (a) 
of this section, taking of testimony, 
exhibits, arguments and briefs, re-
quests for findings, and other related 
matters. Both the Department and the 
applicant or recipient shall be entitled 
to introduce all relevant evidence on 
the issues as stated in the notice for 
hearing or as determined by the officer 
conducting the hearing at the outset of 
or during the hearing. 

(2) Technical rules of evidence shall 
not apply to hearings conducted pursu-
ant to this part, but rules or principles 
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designed to assure production of the 
most credible evidence available and to 
subject testimony to test by cross-ex-
amination shall be applied where rea-
sonably necessary by the officer con-
ducting the hearing. The office pre-
siding at the hearing may exclude ir-
relevant, immaterial, or unduly repeti-
tious evidence. All documents and 
other evidence offered or taken for the 
record shall be open to examination by 
the parties and opportunity shall be 
given to refute facts and arguments ad-
vanced on either side of the issues. A 
transcript shall be made of the oral 
evidence except to the extent the sub-
stance thereof is stipulated for the 
record. All decisions shall be based 
upon the hearing record and written 
findings shall be made. 

(e) Consolidated or joint hearings; hear-
ings before other agencies. In cases in 
which the same or related facts are as-
serted to constitute noncompliance 
with this part with respect to two or 
more Federal statutes, authorities, or 
other means by which Federal financial 
assistance is extended and to which 
this part applies, or noncompliance 
with this part and regulations of one or 
more other Federal departments or 
agencies issued under title VI of the 
Act, the Secretary may, by agreement 
with such other departments or agen-
cies where applicable, provide for the 
conduct of consolidated or joint hear-
ings, and for the application to such 
hearings of rules of procedures not in-
consistent with this part, except that 
procedural requirements of the hearing 
agency if other than this Department 
may be adopted insofar as it is deter-
mined by the Secretary that variations 
from the procedures described in this 
section or elsewhere as may be re-
quired under this part do not impair 
the rights of the parties. The Secretary 
may also transfer the hearing of any 
complaint to any other department or 
agency, with the consent of that De-
partment or Agency (1) where Federal 
financial assistance to the applicant or 
recipient of the other Department or 
Agency is substantially greater than 
that of the Department of State, or (2) 
upon determination by the Secretary 
that such transfer would be in the best 
interests of the Government of effec-
tuating this part. Final decisions in all 

such cases, insofar as this part is con-
cerned, shall be made in accordance 
with § 141.9. 

[30 FR 314, Jan 9, 1965, as amended at 38 FR 
17947, July 5, 1973] 

§ 141.9 Decisions and notices. 

(a) Decisions on record or review by the 
responsible Department official. The ap-
plicant or recipient shall be given rea-
sonable opportunity to file with the of-
ficer presiding at the hearing briefs or 
other written statements of its conten-
tions, and a copy of the final decision 
shall be given in writing to the appli-
cant or recipient and to the complain-
ant, if any. The officer presiding at the 
hearing shall render a decision on the 
matter. 

(b) Decisions on record where a hearing 
is waived. Whenever a hearing is waived 
pursuant to § 141.8(a) a decision shall be 
made by the responsible Departmental 
official on the record and a copy of 
such decision shall be given in writing 
to the applicant or recipient, and to 
the complainant, if any. 

(c) Rulings required. Each decision of 
an officer presiding at the hearing shall 
set forth his ruling on each finding, 
conclusion, or exception presented, and 
shall identify the requirement or re-
quirements imposed by or pursuant to 
this part with which it is found that 
the applicant or recipient has failed to 
comply. 

(d) Appeal. Either party may appeal 
from a decision of the officer presiding 
at the hearing to the responsible De-
partment official within 30 days of the 
mailing of the officer’s decision. In the 
absence of such an appeal the decision 
of the officer presiding at the hearings 
shall constitute the final decision of 
the Department subject to paragraph 
(e) of this section. 

(e) Approval by Secretary. Any final 
decision by an officer (other than the 
Secretary) which provides for the sus-
pension or termination of, or the re-
fusal to grant or continue Federal fi-
nancial assistance, or the imposition of 
any other sanction available under this 
part or the Act, shall promptly be 
transmitted to the Secretary who may 
approve such decision, may vacate it, 
or remit or mitigate any sanction im-
posed. 
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(f) Content of orders. The final deci-
sion may provide for suspension or ter-
mination of, or refusal to grant or con-
tinue Federal financial assistance, in 
whole or in part, to which this regula-
tion applies, and may contain such 
terms, conditions, and other provisions 
as are consistent with and will effec-
tuate the purposes of the Act and this 
part, including provisions designed to 
assure that no Federal financial assist-
ance to which this regulation applies 
will thereafter be extended to the ap-
plicant or recipient determined by such 
decision to be in default in its perform-
ance of an assurance given by it pursu-
ant to this part, or to have otherwise 
failed to comply with this part, unless 
and until it corrects its noncompliance 
and satisfies the responsible Depart-
ment official that it will fully comply 
with this part. 

(g) Post-termination proceedings. (1) An 
applicant or recipient adversely af-
fected by an order issued under para-
graph (f) of this section shall be re-
stored to full eligibility to receive Fed-
eral financial assistance if it satisfies 
the terms and conditions of that order 
for such eligibility or if it brings itself 
into compliance with this regulation 
and provides reasonable assurance that 
it will fully comply with this regula-
tion. 

(2) Any applicant or recipient ad-
versely affected by an order entered 
pursuant to paragraph (f) of this sec-
tion may at any time request the re-
sponsible Departmental official to re-
store fully its eligibility to receive 
Federal financial assistance. Any such 
request shall be supported by informa-
tion establishing that the applicant or 
recipient has met the requirements of 
paragraph (g)(1) of this section. If the 
responsible Departmental official de-
termines that those requirements have 
been satisfied, he shall restore such eli-
gibility, but such determination shall 
be in writing and shall be supported by 
evidence and findings of fact which 
shall be retained by the Department. 

(3) If the responsible Departmental 
official denies any such request, the ap-
plicant or recipient may submit a re-
quest for a hearing in writing, speci-
fying why it believes such official to 
have been in error. It shall thereupon 
be given an expeditious hearing, with a 

decision on the record, in accordance 
with rules of procedure issued by the 
responsible Departmental official. The 
burden of substantiating compliance 
with the requirements of paragraph 
(g)(1) of this section shall be on the ap-
plicant or recipient. While proceedings 
under this paragraph are pending, the 
sanctions imposed by the order issued 
under paragraph (f) of this section shall 
remain in effect. 

[30 FR 314, Jan. 9, 1965, as amended at 38 FR 
17947, July 5, 1973] 

§ 141.10 Judicial review. 

Action taken pursuant to section 602 
of the Act is subject to judicial review 
as provided in section 603 of the Act. 

§ 141.11 Effect on other regulations; 
forms and instructions. 

Nothing in this part shall be deemed 
to supersede: Executive Orders 10925 
and 11114 and regulations issued there-
under, or any other regulations or in-
structions, insofar as such regulations, 
or instructions prohibit discrimination 
on the ground of race, color, or na-
tional origin in any program or situa-
tion to which this regulation is inappli-
cable, or prohibit discrimination on 
any other ground. 

(a) Forms and instructions. Each re-
sponsible Department official shall 
issue, and promptly make available to 
interested persons, forms and detailed 
instructions and procedures for effec-
tuating this part as applied to pro-
grams to which this part applies and 
for which he is responsible. 

(b) Supervision and coordination. The 
Secretary may, from time to time, as-
sign to officials of the Department, or 
to officials of other departments or 
agencies of the Government with the 
consent of such department or agen-
cies, responsibilities in connection 
with the effectuation of the purposes of 
title VI of the Act and this part includ-
ing the achievement of effectiveness 
coordination and maximum uniformity 
within the Department and within the 
executive branch of the Government in 
the application of title VI and this part 
to similar programs and in similar sit-
uations. Any action taken, determina-
tion made, or requirement imposed by 
an official of another department or 
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agency acting pursuant to an assign-
ment of responsibility under this sub-
section shall have the same effect as 
though such action had been taken by 
the responsible official of this Depart-
ment. 

[22 FR 10882, Dec. 27, 1957, as amended at 38 
FR 19748, July 5, 1973] 

§ 141.12 Definitions. 

As used in this part— 
(a) The term Department means the 

Department of State and includes each 
of its operating agencies and other or-
ganizational units except the Agency 
for International Development. 

(b) The term Secretary means the Sec-
retary of State. 

(c) The term responsible Department 
official with respect to any program re-
ceiving Federal financial assistance 
means the official of the Department 
having responsibility within the De-
partment for such assistance or such 
official of the Department as the Sec-
retary designates. 

(d) The term United States means the 
States of the United States, the Dis-
trict of Columbia, Puerto Rico, the 
Virgin Islands, American Samoa, 
Guam, Wake Island, the Canal Zone, 
and the territories and possessions of 
the United States, and the term State 
means any one of the foregoing. 

(e) The term Federal financial assist-
ance includes (1) grants and loans of 
Federal funds, (2) the grant or donation 
of Federal property and interests in 
property, (3) the detail of Federal per-
sonnel, and (4) any Federal agreement, 
arrangement, or other contract which 
has as one of its purposes the provision 
of assistance or other benefits to indi-
viduals whether provided through em-
ployees of the recipient of Federal fi-
nancial assistance or provided by oth-
ers through contracts or other arrange-
ments with the recipient. 

(f) The terms program or activity and 
program mean all of the operations of 
any entity described in paragraphs 
(f)(1) through (4) of this section, any 
part of which is extended Federal fi-
nancial assistance: 

(1)(i) A department, agency, special 
purpose district, or other instrumen-
tality of a State or of a local govern-
ment; or 

(ii) The entity of such State or local 
government that distributes such as-
sistance and each such department or 
agency (and each other State or local 
government entity) to which the as-
sistance is extended, in the case of as-
sistance to a State or local govern-
ment; 

(2)(i) A college, university, or other 
postsecondary institution, or a public 
system of higher education; or 

(ii) A local educational agency (as de-
fined in 20 U.S.C. 7801), system of voca-
tional education, or other school sys-
tem; 

(3)(i) An entire corporation, partner-
ship, or other private organization, or 
an entire sole proprietorship— 

(A) If assistance is extended to such 
corporation, partnership, private orga-
nization, or sole proprietorship as a 
whole; or 

(B) Which is principally engaged in 
the business of providing education, 
health care, housing, social services, or 
parks and recreation; or 

(ii) The entire plant or other com-
parable, geographically separate facil-
ity to which Federal financial assist-
ance is extended, in the case of any 
other corporation, partnership, private 
organization, or sole proprietorship; or 

(4) Any other entity which is estab-
lished by two or more of the entities 
described in paragraph (f)(1), (2), or (3) 
of this section. 

(g) The term recipient means any 
State, political subdivision of any 
State, or instrumentality of any State 
or political subdivision, any public or 
private agency, institution, or organi-
zation, or other entity, or any indi-
vidual, in any State to whom Federal 
financial assistance is extended di-
rectly or through another recipient, in-
cluding any successor, assign, or trans-
feree thereof, but such term does not 
include any ultimate beneficiary. 

(h) The term primary recipient means 
any recipient which is authorized or re-
quired to extend Federal financial as-
sistance to another recipient. 

(i) The term applicant means one who 
submits an application, request, or 
plan required to be approved by a re-
sponsible Department official, or by a 
primary recipient, as a condition to 
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eligibility for Federal financial assist-
ance, and the term application means 
such an application, request, or plan. 

(j) The term facility includes all or 
any portion of structures, equipment, 
or other real or personal property or 
interests therein, and the provision of 
facilities includes the construction, ex-
pansion, renovation, remodeling, alter-
ation, or acquisition of facilities. 

[30 FR 314, Jan. 9, 1965, as amended at 38 FR 
17948, July 5, 1973; 68 FR 51358, Aug. 26, 2003] 

APPENDIX A TO PART 141—FEDERAL FI-
NANCIAL ASSISTANCE TO WHICH THIS 
PART APPLIES 

1. Mutual understanding between people of 
the United States and the people of other 
countries by educational and cultural ex-
change—studies, research, instruction and 
other educational activities—cultural ex-
changes (Mutual Educational and Cultural 
Exchange Act of 1961—75 Stat. 527–538). 

2. Center for Cultural and Technical Inter-
change Between East and West—grant to 
State of Hawaii (Pub. L. 86–472, 74 Stat. 141). 

3. Assistance to or in behalf of refugees 
designated by the President (Migration and 
Refugee Assistance Act of 1962—76 Stat. 121– 
124). 

4. Donations of certain foreign language 
tapes and other training material to public 
and private institutions (Regulations of Ad-
ministrator of General Services relating to 
surplus property—41 CFR 101–6.2). 

[30 FR 314, Jan. 9, 1965, as amended at 38 FR 
17948, July 5, 1973] 

PART 142—NONDISCRIMINATION 
ON THE BASIS OF HANDICAP IN 
PROGRAMS OR ACTIVITIES RE-
CEIVING FEDERAL FINANCIAL 
ASSISTANCE 

Subpart A—General Provisions 

Sec. 
142.1 Purpose. 
142.2 Application. 
142.3 Definitions. 
142.4 Discrimination prohibited. 
142.5 Assurances required. 
142.6 Remedial action, voluntary action, 

and self-evaluation. 
142.7 Designation of responsible employee 

and adoption of grievance procedures. 
142.8 Notice. 
142.9 Administrative requirements for small 

recipients. 
142.10 Effect of state and local law or other 

requirements and effect of employment 
opportunities. 

Subpart B—Employment Practices 

142.11 Discrimination prohibited. 
142.12 Reasonable accommodation. 
142.13 Employment criteria. 
142.14 Preemployment inquiries. 

Subpart C—Accessibility 

142.15 Discrimination prohibited. 
142.16 Existing facilities. 
142.17 New construction. 
142.18–142.40 [Reserved] 

Subpart D—Postsecondary Education 

142.41 Application of this subpart. 
142.42 Admissions and recruitment. 
142.43 Treatment of students; general. 
142.44 Academic adjustments. 
142.45 Housing. 
142.46 Financial and employment assistance 

to students. 
142.47 Nonacademic services. 
142.48–142.60 [Reserved] 

Subpart E—Health, Welfare, Social, and 
Other Services 

142.61 Application of this subpart. 
142.62 Health, welfare, social, and other 

services. 
142.63 Drug and alcohol addicts. 

Subpart F—Procedures 

142.70 Procedures. 

APPENDIX A TO PART 142—FEDERAL FINAN-
CIAL ASSISTANCE TO WHICH THIS PART AP-
PLIES 

AUTHORITY: 29 U.S.C. 794. 

SOURCE: 45 FR 69438, Oct. 21, 1980, unless 
otherwise noted. 

EDITORIAL NOTE: Nomenclature changes to 
part 142 appear at 68 FR 51359, Aug. 26, 2003. 

Subpart A—General Provisions 

§ 142.1 Purpose. 

The purpose of this part is to effec-
tuate section 504 of the Rehabilitation 
Act of 1973, which is designed to elimi-
nate discrimination on the basis of 
handicap in any program or activity 
receiving Federal financial assistance. 

§ 142.2 Application. 

This part applies to all programs or 
activities directly affecting handi-
capped individuals in the United States 
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carried on by recipients of Federal fi-
nancial assistance pursuant to any au-
thority held or delegated by the Sec-
retary of State, including the types of 
Federal financial assistance listed in 
appendix A of this part. (appendix A 
may be revised from time-to-time by 
notice in the FEDERAL REGISTER.) It 
applies to money paid, property trans-
ferred, or other Federal financial as-
sistance extended after the effective 
date of this regulation, even if the ap-
plication for such assistance is ap-
proved prior to such effective date. 
This part does not apply to: 

(a) Any Federal financial assistance 
by way of insurance or guaranty con-
tracts; 

(b) Money paid, property transferred 
or other assistance extended before the 
effective date of this part; 

(c) Any assistance to any individual 
who is the ultimate beneficiary; and 

(d) Any procurement of goods or serv-
ices, including the procurement of 
training. This part does not bar selec-
tion and treatment reasonably related 
to the foreign affairs objective or such 
other authorized purpose as the Fed-
eral assistance may have. It does not 
bar selections which are limited to par-
ticular groups where the purpose of the 
Federal financial assistance calls for 
such a limitation, nor does it bar spe-
cial treatment including special 
courses of training, orientation or 
counseling consistent with such pur-
pose. 

§ 142.3 Definitions. 

As used in this part, the term: 
(a) Executive order means Executive 

Order 11914, entitled ‘‘Nondiscrimina-
tion with Respect to the Handicapped 
in Federally-Assisted Programs,’’ 
issued April 28, 1976. 

(b) The Act means the Rehabilitation 
Act of 1973, Pub. L. 93–112, as amended 
by the Rehabilitation Act Amendments 
of 1974, Pub. L. 93–516, and the Rehabili-
tation Act of Amendments of 1978, Pub. 
L. 95–602. 

(c) Section 504 means section 504 of 
the Rehabilitation Act of 1973, Pub. L. 
93–112, as amended by the Rehabilita-
tion Act Amendments of 1974, Pub. L. 
93–516, 29 U.S.C. 794: amendments of 
1978, Pub. L. 95–602. 

(d) Department means the Department 
of State and includes each of its orga-
nizational units. It does not include 
the Agency for International Develop-
ment. 

(e) Secretary means the Secretary of 
State or any officer or employee of the 
Department to whom the Secretary has 
heretofore delegated, or to whom the 
Secretary may hereafter delegate, the 
authority to act under the regulations 
in this part. 

(f) Recipient means any State or its 
political subdivision, any instrumen-
tality of a state or its political subdivi-
sion, any public or private agency, in-
stitution, organization, or other enti-
ty, or any person to which Federal fi-
nancial assistance is extended directly 
or through another recipient, including 
any successor, assignee, or transferee 
of a recipient, but excluding the ulti-
mate beneficiary of the assistance and 
any sovereign foreign government. 

(g) Applicant for Assistance means one 
who submits an application, request, or 
plan required to be approved by a De-
partment official or by a recipient as a 
condition or becoming a recipient. 

(h) Federal financial assistance means 
any grant, loan, contract (other than a 
procurement contract or a contract of 
insurance or guaranty), cooperative 
agreement, or any other arrangement 
by which the Department provides or 
otherwise makes available assistance 
in the form of: 

(1) Funds; 
(2) Services of Federal personnel; or 
(3) Real and personal property or any 

interest in or use of such property, in-
cluding: 

(i) Transfers or leases of such prop-
erty for less than fair market value or 
for reduced consideration; and 

(ii) Proceeds from a subsequent 
transfer or lease of such property if the 
Federal share of its fair market value 
is not returned to the Federal Govern-
ment. 

(i) Facility means all or any portion 
of buildings, structures, equipment, 
roads, walks, parking lots, or other 
real or personal property or interest in 
such property. 

(j) Handicapped person. (1) means any 
person who: (i) has a physical or men-
tal impairment which substantially 
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limits one or more major life activi-
ties, (ii) has a record of such an impair-
ment, or (iii) is regarded as having 
such an impairment. 

(2) As used in paragraph (j)(1) of this 
section, the phrase: 

(i) Physical or mental impairment 
means (A) any physiological disorder 
or condition, cosmetic disfigurement, 
or anatomical loss affecting one or 
more of the following body systems: 
Neurological; musculoskeletal; special 
sense organs; respiratory, including 
speech organs; cardiovascular; repro-
ductive, digestive; genitourinary; 
hemic and lymphatic; skin; and endo-
crine; or (B) any mental or psycho-
logical disorder, such as mental retar-
dation, organic brain syndrome, emo-
tional or mental illness, and specific 
learning disabilities. The term ‘‘phys-
ical or mental impairment’’ includes, 
but is not limited to, such diseases and 
conditions as orthopedic, visual, 
speech, and hearing impairments, cere-
bral palsy, epilepsy, muscular dys-
trophy, multiple sclerosis, cancer, 
heart disease, diabetes, mental retar-
dation, emotional illness and drug ad-
diction and alcoholism. 

(ii) Major life activities means func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing, 
hearing, speaking, breathing, learning, 
and working. 

(iii) Has a record of such an impairment 
means has a story of, or has been 
misclassified as having, a mental or 
physical impairment that substantially 
limits one or more major life activi-
ties. 

(iv) Is regarded as having an impair-
ment means (A) has a physical or men-
tal impairment that does not substan-
tially limit major life activities but 
that is treated by a recipient as consti-
tuting such a limitation; (B) has a 
physical or mental impairment that 
substantially limits major life activi-
ties only as a result of the attitudes of 
others toward such impairments, or (C) 
has none of the impairments defined in 
paragraph (j)(2)(i) of this section but is 
treated by a recipient as having such 
an impairment. 

(k) Qualified handicapped person 
means: 

(1) With respect to employment, a 
handicapped person who, with reason-

able accommodation, can perform the 
essential functions of the job in ques-
tion; 

(2) With respect to public pre-school, 
elementary, secondary, or adult edu-
cational services, a handicapped per-
son, (i) of an age during which non-
handicapped persons are provided such 
services, (ii) of any age during which it 
is mandatory under State law to pro-
vide such services to handicapped per-
sons, or (iii) to whom a State is re-
quired to provide a free appropriate 
public education under section 612 of 
the Education of the Handicapped Act; 
and 

(3) With respect to postsecondary and 
vocational education services, a handi-
capped person who meets the academic 
and technical standard requisite to ad-
mission or participation in the recipi-
ent’s education program or activity; 

(4) With respect to other services, a 
handicapped person who meets the es-
sential eligibility requirements for the 
recipient of such services. 

(l) Handicap means any conditions or 
characteristic that renders a person a 
handicapped person as defined in para-
graph (j) of this section. 

(m) Program or activity means all of 
the operations of any entity described 
in paragraphs (m)(1) through (4) of this 
section, any part of which is extended 
Federal financial assistance: 

(1)(i) A department, agency, special 
purpose district, or other instrumen-
tality of a State or of a local govern-
ment; or (ii) The entity of such State 
or local government that distributes 
such assistance and each such depart-
ment or agency (and each other State 
or local government entity) to which 
the assistance is extended, in the case 
of assistance to a State or local gov-
ernment; 

(2)(i) A college, university, or other 
postsecondary institution, or a public 
system of higher education; or 

(ii) A local educational agency (as de-
fined in 20 U.S.C. 7801), system of voca-
tional education, or other school sys-
tem; 

(3)(i) An entire corporation, partner-
ship, or other private organization, or 
an entire sole proprietorship— 
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(A) If assistance is extended to such 
corporation, partnership, private orga-
nization, or sole proprietorship as a 
whole; or 

(B) Which is principally engaged in 
the business of providing education, 
health care, housing, social services, or 
parks and recreation; or 

(ii) The entire plant or other com-
parable, geographically separate facil-
ity to which Federal financial assist-
ance is extended, in the case of any 
other corporation, partnership, private 
organization, or sole proprietorship; or 

(4) Any other entity which is estab-
lished by two or more of the entities 
described in paragraph (m)(1), (2), or (3) 
of this section. 

[45 FR 69438, Oct. 21, 1980, as amended at 68 
FR 51359, Aug. 26, 2003] 

§ 142.4 Discrimination prohibited. 
(a) General. No qualified handicapped 

person shall on the basis of handicap, 
be excluded from participation in, be 
denied the benefits of, or otherwise be 
subjected to discrimination under any 
program or activity which receives 
Federal financial assistance. 

(b) Discriminatory actions prohibited. 
(1) A recipient, in providing any aid, 
benefit, or service, may not, directly or 
through contractual, licensing, or 
other arrangements, on the basis of 
handicap: 

(i) Deny a qualified handicapped per-
son the opportunity to participate in 
or benefit from the aid, benefit or serv-
ice; 

(ii) Afford a qualified handicapped 
person an opportunity to participate in 
or benefit from the aid, benefit, or 
service that is not equal to that af-
forded others; 

(iii) Provide a qualified handicapped 
person with aid, benefit, or service that 
is not as effective in affording equal 
opportunity to obtain the same result, 
to gain the same benefit, or to reach 
the same level of achievement as that 
provided to others; 

(iv) Provide different or separate aid, 
benefits, or services to handicapped 
persons or to any class of handicapped 
person unless such action is necessary 
to provide qualified handicapped per-
sons with aid, benefits, or services that 
are as effective as those provided to 
others; 

(v) Aid or perpetuate discrimination 
against a qualified handicapped person 
by providing significant assistance to 
any agency, organization, or person 
that discriminates on the basis of 
handicap in providing any aid, benefit, 
or service to beneficiaries of the recipi-
ent’s program or activity; 

(vi) Deny a qualified handicapped 
person the opportunity to participate 
as a member of planning or advisory 
boards; or 

(vii) Otherwise limit a qualified 
handicapped person in the enjoyment 
of any right, privilege, advantage, or 
opportunity enjoyed by others receiv-
ing an aid, benefit, or service. 

(2) For purposes of this part, aids, 
benefits, and services to be effective, 
are not required to produce identical 
result or level of achievement for 
handicapped and nonhandicapped per-
sons, but must afford handicapped per-
son equal opportunity to obtain the 
same result, to gain the same benefit, 
or to reach the same level of achieve-
ment, in the most integrated setting 
appropriate to the person’s needs. 

(3) Despite the existence of separate 
or different programs or activities pro-
vided in accordance with this part, a 
recipient may not deny a qualified 
handicapped person the opportunity to 
participate in such aid, benefits, or 
services that are not separate or dif-
ferent. 

(4) A recipient may not, directly or 
through contractual or other arrange-
ments, utilize criteria or methods of 
administration (i) that have the effect 
of subjecting qualified handicapped 
persons to discrimination on the basis 
of handicap, (ii) that have the purpose 
or effect of defeating or substantially 
impairing accomplishment of the ob-
jectives of the recipient’s program or 
activity with respect to handicapped 
persons, or (iii) that perpetuate the dis-
crimination with respect to another re-
cipient if both recipients are subject to 
common administrative control or are 
agencies of the same State. 

(5) In determining the site or loca-
tion or a facility, an applicant for as-
sistance or a recipient may not make 
selections (i) that have the effect of ex-
cluding handicapped persons from, de-
nying them the benefits of, or other-
wise subjecting them to discrimination 
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under any program or activity that re-
ceives Federal financial assistance of 
(ii) that have the purpose or effect of 
defeating or substantially impairing 
the accomplishment of the objectives 
of the program or activity with respect 
to handicapped persons. 

(6) As used in this section, the aid, 
benefit, or service provided under a 
program or activity receiving Federal 
financial assistance includes any aid, 
benefit, or service provided in or 
through a facility that has been con-
structed, expanded, altered, leased or 
rented, or otherwise acquired, in whole 
or in part with Federal financial assist-
ance. 

(c) Aid, benefits, or services limited by 
Federal law. The exclusion of a handi-
capped person from aid, benefits, or 
services limited by Federal statute or 
executive order to a different class of 
handicapped persons is not prohibited 
by this part. 

(d) Recipients shall administer pro-
grams or activities in the most inte-
grated setting appropriate to the needs 
of qualified handicapped persons. 

(e) Recipients shall ensure that com-
munications with their applicants, em-
ployees, and handicapped persons par-
ticipating in their programs or activi-
ties, or receiving aids, or benefits of 
services, are available to persons with 
impaired vision and hearing in appro-
priate modes, including braille, en-
larged type, sign language and tele-
communication devices for the deaf. 

§ 142.5 Assurances required. 
(a) Assurances. An applicant for Fed-

eral financial assistance to which this 
part applies shall submit an assurance 
on a form specified by the Secretary, 
that the program or activity will be op-
erated in compliance with this part. An 
applicant may incorporate these assur-
ances by reference in subsequent appli-
cations to the Department. 

(b) Duration of obligations. (1) In the 
case of Federal financial assistance ex-
tended in the form of real property or 
to provide real property or structures 
on the property, the assurance will ob-
ligate the recipient or, in the case of a 
subsequent transfer, the transferee, for 
the period during which the real prop-
erty or structures are used for the pur-
poses for which Federal financial as-

sistance is extended or for another pur-
pose involving the provision of similar 
services or benefits. 

(2) Where no transfer of property is 
involved but property is purchased or 
improved with Federal financial assist-
ance, the recipient shall agree to in-
clude the covenant described in para-
graph (c)(1) of this section in the in-
strument effecting or recording any 
subsequent transfer of the property. 

(3) Where Federal financial assist-
ance is provided by the Department in 
the form of real property or interest in 
real property, the covenant shall also 
include a condition coupled with a 
right to be reserved by the Department 
to revert title to the property in the 
event of a breach of the covenant. If a 
transferee of real property proposes to 
mortgage or otherwise encumber the 
real property as security for financing 
construction of new, or improvement of 
existing facilities on the property for 
the purposes for which the property 
was transferred, the Secretary may, 
upon request of the transferee and if 
necessary to accomplish such financing 
and upon such conditions as the Sec-
retary deems appropriate, agree to for-
bear the exercise of such right to re-
vert title for so long as the lien of such 
mortgage or other encumbrance re-
mains effective. 

§ 142.6 Remedial action, voluntary ac-
tion, and self-evaluation. 

(a) Remedial action. (1) If the Sec-
retary finds that a recipient has dis-
criminated against persons on the basis 
of handicap in violation of section 504 
of the Act or this part, the recipient 
shall take such remedial action as the 
Secretary deems necessary to over-
come the effects of the discrimination. 

(2) Where a recipient is found to have 
discriminated against persons on the 
basis of handicap in violation of sec-
tion 504 of the Act or this part and 
where another recipient exercises con-
trol over the recipient that has dis-
criminated, the Secretary, where ap-
propriate, may require either or both 
recipients to take remedial action. 

(3) The Secretary may, where nec-
essary to overcome the effects of dis-
crimination in violation of section 504 
of the Act or this part, require a recipi-
ent to take action (i) with respect to 
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handicapped persons who are no longer 
participants in the recipient’s program 
or activity but who were participants 
in the program when such discrimina-
tion occurred, or (ii), with respect to 
handicapped persons who would have 
been participants in the program or ac-
tivity had the discrimination not oc-
curred. 

(b) Voluntary action. A recipient may 
take steps, in addition to any action 
required by this part, to overcome the 
effects of conditions that resulted in 
limited participation in the recipient’s 
program or activity by qualified handi-
capped persons. 

(c) Self-evaluation. (1) A recipient 
shall, within six months of the effec-
tive date of this part: 

(i) Evaluate, with the assistance of 
interested persons, including handi-
capped persons or organizations rep-
resenting handicapped persons, its cur-
rent policies and practices and the ef-
fects thereof that do not or may not 
meet the requirements of this part; 

(ii) Modify, after consultation with 
interested persons, including handi-
capped persons or organizations rep-
resenting handicapped persons, any 
policies and practices that do not meet 
the requirements of this part; and 

(iii) Take, after consultation with in-
terested persons, including handi-
capped persons or organizations rep-
resenting handicapped persons, appro-
priate remedial steps to eliminate the 
effects of any discrimination that re-
sulted from adherence to these policies 
and practices. 

(2) A recipient shall, for at least 
three years following completion of the 
evaluation required under paragraph 
(c)(1) of this section, maintain on file, 
make available for public inspection, 
and provide to the Secretary upon re-
quest: (i) A list of the interested per-
sons consulted, (ii) a description of 
areas examined and any problems iden-
tified, and (iii) a description of any 
modifications made and of any reme-
dial steps taken. 

§ 142.7 Designation of responsible em-
ployee and adoption of grievance 
procedures. 

(a) Designation of responsible employee. 
A recipient that employs 15 or more 
persons shall designate at least one 

person to coordinate its efforts to com-
ply with this part. 

(b) Adoption of grievance procedures. A 
recipient that employs 15 or more per-
sons shall adopt grievance procedures 
that incorporate appropriate due proc-
ess for the prompt and equitable reso-
lution of complaints alleging any ac-
tion prohibited by this part. 

§ 142.8 Notice. 

(a) A recipient shall take appropriate 
initial and continuing steps to notify 
participants, beneficiaries, applicants, 
and employees, including those with 
impaired vision or hearing, and unions 
or professional organizations holding 
collective bargaining or professional 
agreements with the recipient that it 
does not discriminate on the basis of 
handicap in violation of section 504 of 
the Act or this part. The notification 
shall state, where appropriate, that the 
recipient does not discriminate in ad-
mission or access to, or treatment or 
employment in, its programs or activi-
ties. The notification shall also include 
an identification of the responsible em-
ployee designated pursuant to § 142.7(a). 
A recipient shall make the initial noti-
fication required by this paragraph 
within 90 days of the effective date of 
this part. Methods of initial and con-
tinuing notification may include but 
are not limited to the posting of no-
tices, publication in newspapers and 
magazines, placement of notices in re-
cipients’ publications, distribution of 
memoranda or other written commu-
nications; and with persons with im-
paired vision and hearing, through ap-
propriate modes including braille, en-
larged type, sign language, and tele-
communication devices for the deaf. 

(b) If a recipient publishes or uses re-
cruitment materials or publications 
containing general information that it 
makes available to participants, bene-
ficiaries, applicants or employees, it 
shall include in those materials or pub-
lications a statement of the policy de-
scribed in paragraph (a) of this section. 
A recipient may meet the requirement 
of the paragraph either by including 
appropriate inserts in existing mate-
rials and publications or by revising 
and reprinting the materials and publi-
cations. 
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§ 142.9 Administrative requirements 
for small recipients. 

The Secretary may require any re-
cipient with fewer than fifteen employ-
ees, or any class of such recipients, to 
comply with § 142.7, in whole or in part, 
when the Secretary finds a violation of 
this part or finds that such compliance 
will not significantly impair the abil-
ity of the recipient or class of recipi-
ents to provide benefits or services. 

§ 142.10 Effect of State or local law or 
other requirements and effect of 
employment opportunities. 

(a) The obligation to comply with 
this part is not obviated or alleviated 
by the existence of any State or local 
law or other requirement that, on the 
basis of handicap, imposes prohibitions 
or limits upon the eligibility of quali-
fied handicapped persons to receive 
services or to practice any occupation 
or profession. 

(b) The obligation to comply with 
this part is not obviated or alleviated 
because employment opportunities in 
any occupation or profession are or 
may be more limited for handicapped 
persons than for nonhandicapped per-
sons. 

Subpart B—Employment Practices 
§ 142.11 Discrimination prohibited. 

(a) General. (1) No qualified handi-
capped person shall, on the basis of 
handicap, be subjected to discrimina-
tion in employment under any program 
or activity receiving Federal financial 
assistance. 

(2) A recipient shall make all deci-
sions concerning employment under 
any program or activity to which this 
part applies in a manner which ensures 
that discrimination on the basis of 
handicap does not occur and may not 
limit, segregate, or classify applicants 
or employees in any way that ad-
versely affects their opportunities or 
status because of handicap. 

(3) A recipient may not participate in 
a contractual or other relationship 
that has the effect of subjecting quali-
fied handicapped applicants or employ-
ees to discrimination prohibited by 
this subpart. This includes relation-
ships with employment and referral 
agencies, with labor unions, with orga-

nizations providing or administering 
fringe benefits to employees of the re-
cipient, and with organizations pro-
viding training and apprenticeships. 

(b) Specific activities. The provisions 
of this part apply to: 

(1) Recruitment, advertising, and the 
processing of applications for employ-
ment; 

(2) Hiring, upgrading, promotion, 
award of tenure, demotion, transfer, 
layoff, termination, right to return 
from layoff, and rehiring; 

(3) Rates of pay or any other form of 
compensation and changes in com-
pensation; 

(4) Job assignments, job classifica-
tion, organizational structures, posi-
tion descriptions, lines of progression, 
and seniority lists; 

(5) Leaves of absence, sick leave, or 
any other leave; 

(6) Fringe benefits available by vir-
tue of employment whether or not ad-
ministered by the recipient; 

(7) Selection and financial support 
for training, including apprenticeship, 
professional meetings, conferences and 
other related activities, and selection 
for leaves of absence to pursue train-
ing; 

(8) Employer sponsored activities, in-
cluding those that are social or rec-
reational; and 

(9) Any other condition, or privilege 
of employment. 

(c) A recipient’s obligation to comply 
with this subpart is not affected by any 
inconsistent term of any collective 
bargaining agreement to which it is a 
party. 

§ 142.12 Reasonable accommodation. 

(a) A recipient shall make reasonable 
accommodation to the known physical 
or mental limitations of an otherwise 
qualified handicapped applicant or em-
ployee unless the recipient can dem-
onstrate that the accommodation 
would impose an undue hardship on the 
operation of the program or activity. 

(b) Reasonable accommodation may 
include: (1) Making facilities used by 
employees readily accessible to and us-
able by handicapped persons, and (2) 
job restructuring, part-time or modi-
fied work schedules, acquisition or 
modification of equipment or devices, 
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the provision of readers or interpreters, 
and other similar actions. 

(c) In determining pursuant to para-
graph (a) of this section whether an ac-
commodation would impose an undue 
hardship on the operation of a recipi-
ent’s program or activity, factors to be 
considered include: 

(1) The overall size of the recipient’s 
program with respect to number and 
type of facilities, and size of budget; 

(2) Job restructuring, part-time or 
modified work schedules, acquisition 
and or modification of equipment of de-
vices such as telecommunication de-
vices for the deaf, the provision of 
readers or interpreters and other simi-
lar actions including the use of braille, 
enlarged type, and sign language, when 
appropriate. 

(3) The nature and cost of the accom-
modation needed. 

(d) A recipient may not deny any em-
ployment opportunity to a qualified 
handicapped employee or applicant if 
the basis for the denial is the need to 
make reasonable accommodation to 
the physical or mental limitations of 
the employee or applicant. 

§ 142.13 Employment criteria. 
(a) A recipient may not make use of 

any employment test or other selection 
criterion that screens out or tends to 
screen out handicapped persons or any 
class of handicapped persons unless: 

(1) The test score or other selection 
criterion, as used by the recipient, is 
shown to be job-related for the position 
in question, and 

(2) Alternative job-related tests or 
criteria that do not screen out or tend 
to screen out as many handicapped per-
sons are not shown by the Secretary to 
be available. 

(b) A recipient shall select and ad-
minister tests concerning employment 
to ensure that when administered to 
any applicant or employee who has a 
handicap that impairs sensory, man-
ual, speaking, or other skills, the test 
results accurately reflect the appli-
cant’s or employee’s job skills, apti-
tude, or whatever factor the test pur-
ports to measure, rather then reflect-
ing the applicant’s impaired sensory, 
manual, speaking, or other skills (ex-
cept where those skills are the factors 
that the test purports to measure). 

§ 142.14 Preemployment inquiries. 

(a) Except as provided in paragraphs 
(b) and (c) of this section, a recipient 
may not conduct a preemployment 
medical examination or may not make 
preemployment inquiry of an applicant 
as to whether the applicant is a handi-
capped person or as to the nature or se-
verity of a handicap. A recipient may, 
however, make preemployment inquiry 
into an applicant’s ability to perform 
job-related functions. 

(b) When a recipient is taking reme-
dial action to correct the effects of 
past discrimination pursuant to 
§ 142.6(a), when a recipient is taking 
voluntary action to overcome the ef-
fect of conditions that resulted in lim-
ited participation in its federally as-
sisted program or activity pursuant to 
§ 142.6(b), or when a recipient is taking 
affirmative action pursuant to section 
503 of the Act, the recipient may invite 
applicants for employment to indicate 
whether and to what extent they are 
handicapped: Provided, That: 

(1) The recipient states clearly on 
any written questionnaire used for this 
purpose or makes clear orally, if no 
written questionnaire is used, that the 
information requested is intended for 
use solely in connection with its reme-
dial action obligations or its voluntary 
or affirmative action efforts; and 

(2) The recipient states clearly that 
the information is being requested on a 
voluntary basis, that it will be kept 
confidential as provided in paragraph 
(d) of this section, that refusal to pro-
vide it will not subject the applicant or 
employee to any adverse treatment, 
and that is will be used only in accord-
ance with this part. 

(c) Nothing in this section shall pro-
hibit a recipient from conditioning an 
offer of employment on the results of a 
medical examination conducted prior 
to the employee’s entrance on duty. 
Provided, That: (1) All entering employ-
ees are subjected to such an examina-
tion regardless of handicap, and (2) the 
results of such an examination are used 
only in accordance with the require-
ment of this part. 

(d) Information obtained in accord-
ance with this section as to the med-
ical condition or history of the appli-
cant shall be collected and maintained 
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on separate forms that shall be ac-
corded confidentiality as medical 
records except that: 

(1) Supervisors and managers may be 
informed regarding restrictions on the 
work or duties of handicapped persons 
and regarding necessary accommoda-
tion; 

(2) First aid and safety personnel 
may be informed, where appropriate, if 
the condition might require emergency 
treatment; and 

(3) Government officials inves-
tigating compliance with the Act shall 
be provided relevant information upon 
request. 

Subpart C—Accessibility 
§ 142.15 Discrimination prohibited. 

No qualified handicapped person 
shall, because a recipient’s facilities 
are inaccessible to or unusable by 
handicapped persons, be denied the 
benefits of, be excluded from participa-
tion in, or otherwise be subjected to 
discrimination under any program or 
activity to which the part applies. 

§ 142.16 Existing facilities. 
(a) Accessibility. A recipient shall op-

erate each program or activity to 
which this part applies so that when 
each part is viewed in its entirety it is 
readily accessible to and usable by 
handicapped persons. This paragraph 
does not require a recipient to make 
each of its existing facilities or every 
part of an existing facility accessible 
to and usable by handicapped persons. 

(b) Methods. A recipient may comply 
with the requirement of paragraph (a) 
of this section through such means as 
the addition of equipment (e.g., tele-
communication device for the deaf) re-
design of equipment, reassignment of 
classes or other services to accessible 
buildings, assignment of aides to bene-
ficiaries, home visits, delivery of 
health, welfare, or other social services 
at alternate accessible sites, alteration 
of existing facilities and construction 
of new facilities in conformance with 
the requirement of § 142.18, or any other 
method that results in making its pro-
gram or activity accessible to handi-
capped persons. A recipient is not re-
quired to make structural changes in 
existing facilities where other methods 

are effective in achieving compliance 
with paragraph (a) of this section. In 
choosing among available methods for 
meeting the requirement of paragraph 
(a) of this section, a recipient shall 
give priority to those methods that 
serve handicapped persons in the most 
integrated setting appropriate. 

(c) Time period. A recipient shall com-
ply with the requirement of paragraph 
(a) of this section within 60 days of the 
effective date of this part except that 
where structural changes in facilities 
are necessary, such changes shall be 
made within three years of the effec-
tive date of this part, but in any event 
as expeditiously as possible. 

(d) Transition plan. In the event that 
structural changes to facilities are nec-
essary to meet the requirement of 
paragraph (a) of this section, a recipi-
ent shall develop, within six months of 
the effective date of this part, a transi-
tion plan setting forth the steps nec-
essary to complete such changes. The 
plan shall be developed with the assist-
ance of interested persons, including 
handicapped persons or organizations 
representing handicapped persons. A 
copy of the transition plan shall be 
made available for public inspection. 
The plan shall, at a minimum: 

(1) Identify physical obstacles in the 
recipient’s facilities that limit the ac-
cessibility of its program or activity to 
handicapped persons; 

(2) Describe in detail the methods 
that will be used to make the facilities 
accessible; 

(3) Specify the schedule for taking 
the steps necessary to achieve full ac-
cessibility under paragraph (a) of this 
section and, if the time period of the 
transition plan is longer than one year, 
identify steps that will be taken during 
each year of the transition period; 

(4) Indicate the person responsible for 
implementation of the plan; and 

(5) A list of all handicapped persons 
and organizations consulted in the plan 
formulation process. 

(e) Notice. The recipient shall adopt 
and implement procedures to ensure 
that interested persons, including per-
sons with impaired vision or hearing, 
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can obtain information as to the exist-
ence and location of services, activi-
ties, and facilities that are accessible 
to and usable by handicapped persons. 

[45 FR 69438, Oct. 21, 1980, as amended at 68 
FR 51359, Aug. 26, 2003] 

§ 142.17 New construction. 

(a) Design and construction. Each fa-
cility or part of a facility constructed 
by, on behalf of, or for the use of a re-
cipient shall be designed, constructed, 
and operated in a manner so that the 
facility or part of the facility is acces-
sible to and usable by persons with 
handicaps, if the construction was 
commenced after the effective date of 
this part. 

(b) Alteration. Each facility or part of 
a facility which is altered by, on behalf 
of, or for the use of a recipient after 
the effective date of this part in a man-
ner that effects or could affect the 
usability of the facility or part of the 
facility shall, to the maximum extent 
feasible, be altered so that the altered 
portion of the facility is readily acces-
sible to and usable by persons with 
handicaps. 

(c) Conformance with Uniform Federal 
Accessibility Standards. (1) Effective as 
of January 18, 1991, design, construc-
tion, or alteration of buildings in con-
formance with sections 3-8 of the Uni-
form Federal Accessibility Standards 
(USAF) (appendix A to 41 CFR subpart 
101–19.6) shall be deemed to comply 
with the requirements of this section 
with respect to those buildings. Depar-
tures from particular technical and 
scoping requirements of UFAS by the 
use of other methods are permitted 
where substantially equivalent or 
greater access to and usability of the 
building is provided. 

(2) For purposes of this section, sec-
tion 4.1.6(1)(g) of UFAS shall be inter-
preted to exempt from the require-
ments of UFAS only mechanical rooms 
and other spaces that, because of their 
intended use, will not require accessi-
bility to the public or beneficiaries or 
result in the employment or residence 
therein of persons with physical handi-
caps. 

(3) This section does not require re-
cipients to make building alterations 
that have little likelihood of being ac-

complished without removing or alter-
ing a load-bearing structural member. 

[55 FR 52138, 52140, Dec. 19, 1990] 

§§ 142.18–142.40 [Reserved] 

Subpart D—Postsecondary 
Education 

§ 142.41 Application of this subpart. 
Subpart D applies to postsecondary 

education programs and activities, in-
cluding postsecondary vocational edu-
cation programs or activities, that re-
ceive Federal financial assistance from 
the Department of State, and to recipi-
ents that operate, or that receive or 
benefit from Federal financial assist-
ance for the operation of, such pro-
grams or activities. 

§ 142.42 Admissions and recruitment. 
(a) General. Qualified handicapped 

persons may not, on the basis of handi-
cap, be denied admission or be sub-
jected to discrimination in admission 
or recruitment by a recipient to which 
this subpart applies. 

(b) Admissions. In administering its 
admission policies, a recipient to which 
this subpart applies: 

(1) May not apply limitations upon 
the number or proportion of handi-
capped persons who may be admitted; 

(2) May not make use of any test or 
criterion for admission that has a dis-
proportionate, adverse effect on handi-
capped persons or any class of handi-
capped persons unless (i) the test or 
criterion, as used by the recipient, has 
been validated as a predictor of success 
in the education program of activity in 
question and (ii) alternate tests or cri-
teria that have a less disproportionate, 
adverse effect are not shown by the 
Secretary to be available; 

(3) Shall assure itself that (i) admis-
sions tests are selected and adminis-
tered so as to ensure that, when a test 
is administered to an applicant who 
has a handicap that impairs sensory, 
manual, or speaking skills, the test re-
sults accurately reflect the applicant’s 
aptitude or achievement level or what-
ever other factor the test purports to 
measure, rather than reflecting the ap-
plicant’s impaired sensory, manual, 
speaking or other skills (except where 
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those skills are the factors that the 
test purports to measure); (ii) admis-
sions tests that are designed for per-
sons with impaired sensory, manual, 
speaking or other skills are offered as 
often and in as timely a manner as are 
other admissions tests; and (iii) admis-
sions tests are administered in facili-
ties that, are accessible to handicapped 
persons; and 

(4) Except as provided in paragraph 
(c) of this section, may not make 
preadmission inquiry as to whether an 
applicant for admission is a handi-
capped person but, after admission, 
may make inquiries on a confidential 
basis as to handicaps that may require 
accommodation. 

(c) Preadmission inquiry exception. 
When a recipient is taking remedial ac-
tion to correct the effects of past dis-
crimination pursuant to § 142.6(a) or 
when a recipient is taking voluntary 
action to overcome the effects of condi-
tions that resulted in limited partici-
pation in its federally assisted program 
or activity pursuant to § 142.6(b), the 
recipient may invite applicants for ad-
missions to indicate whether and to 
what extent they are handicapped; Pro-
vided, That: (1) The recipient states 
clearly on any written questionnaire 
used for this purpose or makes clear 
orally if no written questionnaire is 
used that the information requested is 
intended for use solely in connection 
with its remedial action obligations or 
its voluntary action efforts; and 

(2) The recipient states clearly that 
the information is being requested on a 
voluntary basis, that it will be kept 
confidential, that refusal to provide it 
will not subject the applicant to any 
adverse treatment, and that it will be 
used only in accordance with this part. 

(d) Validity studies. For the purpose of 
paragraph (c)(2) of this section, a re-
cipient may base prediction equations 
on first year grades, but shall conduct 
periodic validity studies against the 
criterion of overall success in the edu-
cation program or activity in question 
in order to monitor the general valid-
ity of the test scores. 

§ 142.43 Treatment of students; gen-
eral. 

(a) No qualified handicapped student 
shall, on the basis of handicap, be ex-

cluded from participation in, be denied 
the benefits of, or otherwise be sub-
jected to discrimination under any aca-
demic, research, occupational, train-
ing, housing, health, insurance, coun-
seling, financial aid, physical edu-
cation, athletics, recreation, transpor-
tation, other extracurricular, or other 
postsecondary education aid, benefits, 
or services to which this subpart ap-
plies. 

(b) A recipient to which this subpart 
applies that considers participation by 
students in education programs or ac-
tivities not operated wholly by the re-
cipient as part of, or equivalent to, an 
education program or activity operated 
by the recipient shall assure itself that 
the other education program or activ-
ity, as a whole, provides an equal op-
portunity for the participation of 
qualified handicapped persons. 

(c) A recipient to which this subpart 
applies may not, on the basis of handi-
cap, exclude any qualified handicapped 
student from any course, course of 
study, or other part of its education 
program or activity. 

(d) A recipient to which this subpart 
applies shall operate its programs or 
activities in the most integrated set-
ting appropriate. 

§ 142.44 Academic adjustments. 
(a) Academic requirements. A recipient 

to which this subpart applies shall 
make such modifications to its aca-
demic requirements as are necessary to 
ensure that such requirements do not 
discriminate or have the effect of dis-
crimination, on the basis of handicap, 
against a qualified handicapped appli-
cant or student. Academic require-
ments that the recipient can dem-
onstrate are essential to the instruc-
tion being pursued by such student or 
to any directly related licensing re-
quirement will not be regarded as dis-
criminatory within the meaning of this 
section. Modifications may include 
changes in the length of time per-
mitted for the completion of degree re-
quirements, substitution of specific 
courses required for the completion of 
degree requirements, and adaptation of 
the manner in which specific courses 
are conducted. 

(b) Other rules. A recipient to which 
this subpart applies may not impose 
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upon handicapped students other rules, 
such as the prohibition of tape record-
ers in classrooms or of dog guides in 
campus buildings, that have the effect 
of limiting the participation of handi-
capped students in the recipient’s edu-
cation program or activity. 

(c) Course examinations. In its exami-
nations or other procedures for evalu-
ating students’ academic achievement, 
a recipient to which this subpart ap-
plies shall provide such methods for 
evaluating the achievement of students 
who have a handicap that impairs sen-
sory, manual, speaking or other skills 
as will best ensure that the results of 
the evaluation represent the student’s 
achievement in the course, rather than 
reflecting the student’s impaired sen-
sory, manual, speaking or other skills 
(except where such skills are the fac-
tors that the test purports to measure). 

(d) Auxiliary aids. (1) A recipient to 
which this subpart applies shall take 
such steps as are necessary to ensure 
that no handicapped student is denied 
the benefits of, excluded from partici-
pation in, or otherwise subjected to 
discrimination because of the absence 
of educational auxiliary aids for stu-
dents with impaired sensory, manual, 
speaking or other skills. 

(2) Auxiliary aids may include taped 
texts, interpreters, telecommunication 
devices for the deaf or other effective 
methods of making orally delivered 
materials available to students with 
hearing impairments, readers in librar-
ies for students with visual impair-
ments, classroom equipment adapted 
for use by students with manual im-
pairments, and other similar services 
and actions. Recipients need not pro-
vide attendants, individually pre-
scribed devices, readers for personal 
use or study, or other devices or serv-
ices of a personal nature. 

§ 142.45 Housing. 
(a) Housing provided by the recipient. A 

recipient that provides housing to its 
nonhandicapped students shall provide 
comparable, convenient, and accessible 
housing to handicapped students at the 
same cost as to others. At the end of 
the transition period provided for in 
subpart C of this part, such housing 
shall be available in sufficient quantity 
and variety so that the scope of handi-

capped students’ choice of living ac-
commodation is, as a whole, com-
parable to that of nonhandicapped stu-
dents. 

(b) Other housing. A recipient that as-
sists any agency, organization, or per-
son in making housing available to any 
of its students shall take such action 
as may be necessary to assure itself 
that such housing is, as a whole, made 
available in a manner that does not re-
sult in discrimination on the basis of 
handicap. 

§ 142.46 Financial and employment as-
sistance to students. 

(a) Provisions of financial assistance. 
(1) In providing financial assistance of 
qualified handicapped persons, a recipi-
ent to which this subpart applies may 
not: 

(i) On the basis of handicap, provide 
less assistance than is provided to non-
handicapped persons, limit eligibility 
for assistance, or otherwise discrimi-
nate; or 

(ii) Assist any entity or person that 
provides assistance to any of the re-
cipient’s students in a manner that dis-
criminates against qualified handi-
capped persons on the basis of handi-
cap. 

(2) A recipient may administer or as-
sist in the administration of scholar-
ships, fellowships, or other forms of fi-
nancial assistance established under 
wills, trusts, bequests, or similar legal 
instruments that require awards to be 
made on the basis of factors that dis-
criminate or have the effect of dis-
criminating on the basis of handicap 
only if the overall effect of the award 
of scholarships, fellowships, and other 
forms of financial assistance is not dis-
criminatory on the basis of handicap. 

(b) Assistance in making available out-
side employment. A recipient that as-
sists any agency, organization, or per-
son in providing employment opportu-
nities to any of its students shall as-
sure itself that such employment op-
portunities, as a whole, are made avail-
able in a manner that would not vio-
late subpart B if they were provided by 
the recipient. 

(c) Employment of students by recipi-
ents. A recipient that employs any of 
its students may not do so in a manner 
that violates subpart B. 
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§ 142.47 Non-academic services. 
(a) Physical education and athletics. (1) 

In providing physical education 
courses, athletics and similar aid, ben-
efits, or services to any of its students, 
a recipient to which this subpart ap-
plies may not discriminate on the basis 
of handicap. A recipient that offers 
physical education courses or that op-
erates or sponsors intercollegiate, club, 
or intramural athletics shall provide to 
qualified handicapped students an 
equal opportunity for participation in 
these activities. 

(2) A recipient may offer to handi-
capped students physical education and 
athletic activities that are separate or 
different only if separate or differentia-
tion is consistent with the require-
ments of § 142.43(d) and only if no quali-
fied handicapped student is denied the 
opportunity to compete for teams or to 
participate in courses that are not sep-
arate or different. 

(b) Counseling and placement services. 
A recipient to which this subpart ap-
plies that provides personal, academic 
or vocational counseling, guidance, or 
placement services to its students shall 
provide these services without dis-
crimination on the basis of handicap. 
The recipient shall ensure that quali-
fied handicapped students are not 
counseled toward more restrictive ca-
reer objectives than are nonhandi-
capped students with similar interests 
and abilities. This requirement does 
not preclude a recipient from providing 
factural information about licensing 
and certification requirements that 
may present obstacles to handicapped 
persons in their pursuit of particular 
careers. 

(c) Social organizations. A recipient 
that provides significant asssistance to 
fraternities, sororities, or similar orga-
nizations shall assure itself that the 
membership practices of such organiza-
tions do not permit discrimination oth-
erwise prohibited by this subpart. 

§§ 142.48–142.60 [Reserved] 

Subpart E—Health, Welfare, 
Social, and Other Services 

§ 142.61 Application of this subpart. 
Subpart E applies to health, welfare, 

social and other programs or activities 

that receive Federal financial assist-
ance and to recipients that operate, or 
that receive or benefit from Federal fi-
nancial assistance for the operation of 
such programs or activities. 

§ 142.62 Health, welfare, social, and 
other services. 

(a) General. In providing health, wel-
fare, social and other services or bene-
fits, a recipient may not, on the basis 
of handicap: 

(1) Deny a qualified handicapped per-
son these benefits or services; 

(2) Afford a qualified handicapped 
person an opportunity to receive bene-
fits or services that are not equal to 
those offered nonhandicapped persons; 

(3) Provide a qualified handicapped 
person with benefits or services that 
are not as effective (as defined in 
§ 142.4(b)) as the benefits or services 
provided to others; 

(4) Provide benefits or services in a 
manner that limits or has the effect of 
limiting the participation of qualified 
handicapped persons; or 

(5) Provide different or separate ben-
efits or services to handicapped persons 
except where necessary to provide 
qualified handicapped persons with 
benefits and services that are as effec-
tive as those provided to others. 

(b) Notice. A recipient that provides 
notice concerning benefits or services 
or written material concerning waivers 
of rights or consent to treatment shall 
take such steps as are necessary to en-
sure that qualified handicapped per-
sons, including those with impaired 
sensory or speaking skills, are not de-
nied effective notice because of their 
handicap. 

(c) Emergency treatment for the hearing 
impaired. A recipient hospital that pro-
vides health services or benefits shall 
establish a procedure for effective com-
munication with persons with impaired 
hearing for the purpose of providing 
emergency health care. 

(d) Auxiliary aids. (1) A recipient to 
which this subpart applies that em-
ploys 15 or more persons shall provide 
appropriate auxiliary aids to persons 
with impaired sensory, manual, speak-
ing or other skills (where necessary) to 
afford such persons an equal oppor-
tunity to benefit from the service in 
question. 
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(2) The Secretary may require recipi-
ents with fewer than 15 employees to 
provide auxiliary aids where the provi-
sion of aids would not significantly im-
pair the ability of the recipient to pro-
vide its benefits or services. 

(e) For the purpose of this paragraph, 
auxiliary aids may include brailled and 
taped material, interpreters, and other 
aids for persons with impaired hearing 
or vision. 

§ 142.63 Drug and alcohol addicts. 

A recipient to which this subpart ap-
plies that operates a general hospital 
or outpatient facility may not dis-
criminate in admission or treatment 
against a drug or alcohol abuser or al-
coholic who is suffering from a medical 
condition, because of the person’s drug 
or alcohol abuse or alcoholism. 

Subpart F—Procedures 

§ 142.70 Procedures. 

The procedural provisions applicable 
to title VI of the Civil Rights Act of 
1964 apply to this part. These proce-
dures are found in 22 CFR subchapter 
O, part 141. 

APPENDIX A TO PART 142—FEDERAL FI-
NANCIAL ASSISTANCE TO WHICH THIS 
PART APPLIES 

Types of Federal Financial Assistance Ad-
ministered by the Department of State Sub-
ject to Handicap Discrimination Regula-
tions. 

1. Resettlement of Refugees in the United 
States Under the Migration and Refugee As-
sistance Act of 1962, as amended (22 U.S.C. 
2601 et seq. (1976)). 

2. Non-reimbursable assignment of Foreign 
Service officers to State or local govern-
ments, public schools, community colleges, 
and other public or private nonprofit organi-
zations designated by the Secretary of State 
(section 576 of the Foreign Service Act of 
1946, as amended; 22 U.S.C. 966 (1976)). 

3. Diplomat-in-Residence Program of the 
Foreign Service Institute under Title VII of 
the Foreign Service Act of 1946, as amended 
(22 U.S.C. 1041, et seq. (1976)). 

[45 FR 69438, Oct. 21, 1980, as amended at 68 
FR 51359, Aug. 26, 2003] 

PART 143—NONDISCRIMINATION 
ON THE BASIS OF AGE IN PRO-
GRAMS OR ACTIVITIES RECEIV-
ING FEDERAL FINANCIAL ASSIST-
ANCE 

Subpart A—General 

Sec. 
143.1 What is the purpose of age discrimina-

tion regulations? 
143.2 To what programs or activities do 

these regulations apply? 
143.3 Definitions. 

Subpart B—Standards for Determining Age 
Discrimination 

143.11 Standards. 

Subpart C—Duties of Agency Recipients 

143.21 General responsibilities. 
143.22 Notice to subrecipients. 
143.23 Self-evaluation. 
143.24 Information requirements. 

Subpart D—Investigation, Conciliation, and 
Enforcement Procedures 

143.31 Compliance reviews. 
143.32 Complaints. 
143.33 Mediation. 
143.34 Investigation. 
143.35 Prohibition against intimidation or 

retaliation. 
143.36 Compliance procedure. 
143.37 Hearings, decisions, post-termination 

proceedings. 
143.38 Remedial action by recipient. 
143.39 Alternate funds disbursal procedure. 
APPENDIX A TO PART 143—LIST OF AFFECTED 

FEDERAL FINANCIAL ASSISTANCE 
APPENDIX B TO PART 143—LIST OF AFFECTED 

FEDERAL FINANCIAL ASSISTANCE 
APPENDIX C TO PART 143—LIST OF AFFECTED 

PROGRAMS 

AUTHORITY: Age Discrimination Act of 1975, 
as amended, (42 U.S.C. 6101 et seq.); 22 U.S.C. 
2658; 45 CFR part 90. 

SOURCE: 45 FR 31713, May 14, 1980, unless 
otherwise noted. 

EDITORIAL NOTE: Nomenclature changes to 
part 143 appear at 68 FR 51360, Aug. 26, 2003. 

Subpart A—General 
§ 143.1 What is the purpose of the age 

discrimination regulations? 
The purpose of these regulations is to 

set out the policies and procedures for 
the three foreign affairs agencies 
(State, USICA and AID) under the Age 
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Discrimination Act of 1975 and the gov-
ernment-wide age discrimination regu-
lations at 45 CFR part 90 (published at 
44 FR 33768, June 12, 1979). The Act and 
the government-wide regulations pro-
hibit discrimination on the basis of age 
in programs or activities in the United 
States receiving federal financial as-
sistance. The Act and the government- 
wide regulations permit federally as-
sisted programs and activities, and re-
cipients of federal funds, to continue to 
use age distinctions and factors other 
than age which meet the requirements 
of the Act and the government-wide 
regulations. 

§ 143.2 To what programs or activities 
do these regulations apply? 

These regulations apply to each for-
eign affairs agency recipient and to 
each program or activity in the United 
States operated by the recipient which 
receives or benefits from federal finan-
cial assistance provided by any of these 
agencies. 

§ 143.3 Definitions. 
(a) The following terms used in this 

part are defined in the government- 
wide regulations (45 CFR 90.4, 44 FR 
33768): 

Act 
Action 
Age 
Age distinction 
Age-related term 
Federal financial assistance 
Recipient (including subrecipients) 
United States 

(b) As used in this part: 
(1) Agency means the Department of 

State, the U.S. International Commu-
nication Agency, and the Agency for 
International Development. 

(2) Program or activity means all of 
the operations of any entity described 
in paragraphs (b)(2)(i) and (iv) of this 
section, any part of which is extended 
Federal financial assistance: 

(i)(A) A department, agency, special 
purpose district, or other instrumen-
tality of a State or of a local govern-
ment; or 

(B) The entity of such State or local 
government that distributes such as-
sistance and each such department or 
agency (and each other State or local 
government entity) to which the as-

sistance is extended, in the case of as-
sistance to a State or local govern-
ment; 

(ii)(A) A college, university, or other 
postsecondary institution, or a public 
system of higher education; or 

(B) A local educational agency (as de-
fined in 20 U.S.C. 7801), system of voca-
tional education, or other school sys-
tem; 

(iii)(A) An entire corporation, part-
nership, or other private organization, 
or an entire sole proprietorship— 

(1) If assistance is extended to such 
corporation, partnership, private orga-
nization, or sole proprietorship as a 
whole; or 

(2) Which is principally engaged in 
the business of providing education, 
health care, housing, social services, or 
parks and recreation; or 

(B) The entire plant or other com-
parable, geographically separate facil-
ity to which Federal financial assist-
ance is extended, in the case of any 
other corporation, partnership, private 
organization, or sole proprietorship; or 

(iv) Any other entity which is estab-
lished by two or more of the entities 
described in paragraph (b)(2)(i), (ii), or 
(iii) of this section. 

(3) Secretary means the Secretary of 
State, the Director of the U.S. Inter-
national Communication Agency, and 
the Administrator of the Agency for 
International Development, or the des-
ignee of such officer. 

(4) Subrecipient means any of the enti-
ties in the definition of ‘‘recipient’’ to 
which a recipient extends or passes on 
Federal financial assistance. A sub-
recipient is generally regarded as a re-
cipient of Federal financial assistance 
and has all the duties of a recipient in 
these regulations. 

[45 FR 31713, May 14, 1980, as amended at 68 
FR 51360, Aug. 26, 2003] 

Subpart B—Standards for 
Determining Age Discrimination 

§ 143.11 Standards. 

The standards each agency uses to 
determine whether an age distinction 
or age-related term is prohibited are 
set out in part 90 (primarily subpart B) 
of 45 CFR. 
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Subpart C—Duties of Agency 
Recipients 

§ 143.21 General responsibilities. 

Each agency recipient has primary 
responsibility to ensure that its pro-
grams and activities are in compliance 
with the Act, the government-wide reg-
ulations, and these regulations. 

§ 143.22 Notice to subrecipients. 

Where a recipient passes on Federal 
financial assistance from an agency to 
subrecipients, the recipient shall pro-
vide the subrecipients written notice to 
their obligations under these regula-
tions. 

§ 143.23 Self-evaluation. 

(a) Each recipient employing the 
equivalent of 15 or more full-time em-
ployees shall complete a one-time writ-
ten self-evaluation of its compliance 
under the Act within 18 months of the 
effective date of these regulations. 

(b) In its self-evaluation each recipi-
ent shall identify each age distinction 
it uses and justify each age distinction 
it imposes on the program or activity 
receiving Federal financial assistance 
from an agency. 

(c) Each recipient shall take correc-
tive action whenever a self-evaluation 
indicates a violation of these regula-
tions. 

(d) Each recipient shall make the 
self-evaluation available on request to 
the agency and to the public for a pe-
riod of three years following its com-
pletion. 

§ 143.24 Information requirements. 

Each recipient shall: 
(a) Make available upon request to 

the agency information necessary to 
determine whether the recipient is 
complying with the regulations. 

(b) Permit reasonable access by the 
agency to the books, records, accounts, 
and other recipient facilities and 
sources of information to the extent 
necessary to determine whether a re-
cipient is in compliance with these reg-
ulations. 

Subpart D—Investigation, Concil-
iation, and Enforcement Pro-
cedures 

§ 143.31 Compliance reviews. 
(a) The agency may conduct compli-

ance reviews and pre-award reviews of 
recipients that will permit it to inves-
tigate and correct violations of these 
regulations. The agency may conduct 
these reviews even in the absence of a 
complaint against a recipient. The re-
view may be as comprehensive as nec-
essary to determine whether a viola-
tion of these regulations has occurred. 

(b) If a compliance review or pre- 
award review indicates a violation of 
this part, the agency will attempt to 
achieve voluntary compliance with the 
Act. If voluntary compliance cannot be 
achieved, the agency will arrange for 
enforcement as described in § 143.36. 

§ 143.32 Complaints. 
(a) Any person, individually or as a 

member of a class or on behalf of oth-
ers, may file a complaint with an agen-
cy, alleging discrimination prohibited 
by these regulations based on an action 
occurring on or after July 1, 1979. A 
complainant shall file a complaint 
within 180 days from the date the com-
plainant first had knowledge of the al-
leged act of discrimination. However, 
for good cause shown, the agency may 
extend this time limit. 

(b) The agency will attempt to facili-
tate the filing of complaints wherever 
possible, including taking the fol-
lowing measures: 

(1) Accepting as a sufficient com-
plaint, any written statement which 
identifies the parties involved, de-
scribes generally the action or practice 
complained of, and is signed by the 
complainant. 

(2) Freely permitting a complainant 
to add information to the complaint to 
meet the requirements of a sufficient 
complaint. 

(3) Widely disseminating information 
regarding the obligations of recipients 
under the Act and these regulations. 

(4) Notifying the complainant and 
the recipient of their rights under the 
complaint procedure, including the 
right to have a representative at all 
stages of the complaint process. 
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(5) Notifying the complainant and 
the recipient (or their representatives) 
of their right to contact the agency for 
information and assistance regarding 
the complaint resolution process. 

(c) The agency will return to the 
complainant any complaint outside the 
jurisdiction of these regulations and 
will state the reason(s) why it is out-
side the jurisdiction of these regula-
tions. 

§ 143.33 Mediation. 
(a) Referral of complaints for mediation. 

The agency will refer to the Federal 
Mediation and Conciliation Service all 
complaints that: 

(1) Fall within the jurisdiction of 
these regulations; and 

(2) Contain all information necessary 
for further processing. 

(b) Both the complainant and the re-
cipient shall participate in the medi-
ation process to the extent necessary 
to reach an agreement or make an in-
formed judgment that an agreement is 
not possible. There must be at least 
one meeting with the mediator, before 
the agency will accept a judgment that 
an agreement is not possible. However, 
the recipient and the complainant need 
not meet with the mediator at the 
same time. 

(c) If the complainant and the recipi-
ent reach an agreement, the mediator 
shall prepare a written statement of 
the agreement and have the complain-
ant and recipient sign it. The mediator 
shall send a copy of the agreement to 
the agency. The agency shall take no 
further action on the complaint unless 
the complainant or the recipient fails 
to comply with the agreement. 

(d) The mediator shall protect the 
confidentiality of all information ob-
tained in the course of the mediation 
process. No mediator shall testify in 
any adjudicative proceeding, produce 
any document, or otherwise disclose 
any information obtained in the course 
of the mediation process without prior 
approval of the head of the mediation 
agency. 

(e) The agency will use the mediation 
process for a maximum of 60 days after 
receiving a complaint. Mediation ends 
if: 

(1) Sixty days elapse from the time 
the agency receives the complaint; or 

(2) Prior to the end of that 60-day pe-
riod, an agreement is reached; or 

(3) Prior to the end of that 60-day pe-
riod, the mediator determines that an 
agreement cannot be reached. 

(f) The mediator shall return unre-
solved complaints to the agency. 

§ 143.34 Investigation. 

(a) Informal investigation. (1) The 
agency will investigate complaints 
that are unresolved after mediation or 
are reopened because of a violation of a 
mediation agreement. 

(2) As part of the initial investiga-
tion, the agency will use informal fact 
finding methods, including joint or sep-
arate discussions with the complainant 
and recipient to establish the facts, 
and, if possible, settle the complaint on 
terms that are mutually agreeable. The 
agency may seek the assistance of any 
involved State program agency. 

(3) The agency will put any agree-
ment in writing and have it signed by 
the parties and an authorized official of 
the agency. 

(4) The settlement shall not affect 
the operation of any other enforcement 
efforts of the agency, including compli-
ance reviews and other individual com-
plaints which may involve the recipi-
ent. 

(5) The settlement is not a finding of 
discrimination against a recipient. 

(b) Formal investigation. If the agency 
cannot resolve the complaint through 
informal investigation, it will begin to 
develop formal findings through fur-
ther investigation of the complaint. If 
the investigation indicates a violation 
of these regulations, the agency will 
attempt to obtain voluntary compli-
ance. If the agency cannot obtain vol-
untary compliance, it will begin en-
forcement as described in § 143.36. 

§ 143.35 Prohibition against intimida-
tion or retaliation. 

A recipient may not engage in acts of 
intimidation or retaliation against any 
person who: 

(a) Attempts to assert a right pro-
tected by these regulations; or 

(b) Cooperates in any mediation, in-
vestigation, hearing, or other part of 
the agency’s investigation, concilia-
tion, and enforcement process. 
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§ 143.36 Compliance procedure. 

(a) An agency may enforce the Act 
and these regulations through: 

(1) Termination of a recipient’s Fed-
eral financial assistance from the agen-
cy under the program or activity in-
volved where the recipient has violated 
the Act and these regulations. The de-
termination of the recipient’s violation 
may be made only after a recipient has 
had an opportunity for a hearing on the 
record before an administrative law 
judge. Therefore, cases which are set-
tled in mediation or prior to a hearing, 
will not involve termination of a re-
cipient’s Federal financial assistance 
from the agency. 

(2) Any other means authorized by 
law including but not limited to: 

(i) Referral to the Department of Jus-
tice for proceedings to enforce any 
rights of the United States or obliga-
tions by the Act and these regulations. 

(ii) Use of any requirement of or re-
ferral to any Federal, state, or local 
government agency which will have the 
effect of correcting a violation of the 
Act or these regulations. 

(b) The agency will limit any termi-
nation under § 143.36(a)(1) to the par-
ticular recipient and particular pro-
gram or activity the agency finds in 
violation of these regulations. The 
agency will not base any part of a ter-
mination on a finding with respect to 
any program or activity of the recipi-
ent which does not receive Federal fi-
nancial assistance from the agency. 

(c) The agency will take no action 
under paragraph (a) of this section 
until: 

(1) The agency head has advised the 
recipient of its failure to comply with 
these regulations and has determined 
that voluntary compliance cannot be 
obtained. 

(2) Thirty days have lapsed after the 
agency head has sent a written report 
of the circumstances and grounds of 
the action to the committees of the 
Congress having legislative jurisdic-
tion over the Federal program or activ-
ity involved. The agency head shall file 
a report whenever any action is taken 
under paragraph (a) of this section. 

(d) The agency head also may defer 
granting new Federal financial assist-
ance from the agency to a recipient 

when a hearing under § 143.36(a)(1) is 
initiated. 

(1) New Federal financial assistance 
from the agency includes all assistance 
for which the agency requires an appli-
cation or approval, including renewal 
or continuation of existing activities, 
or authorization of the new activities, 
during the deferral period. New Federal 
financial assistance from the agency 
does not include increases in funding as 
a result of changed computation of for-
mula awards or assistance approved 
prior to the beginning of a hearing 
under § 143.36(a)(1). 

(2) The agency will not begin a defer-
ral until the recipient has received a 
notice of opportunity for a hearing 
under § 143.36(a)(1). The agency will not 
continue a deferral for more than 60 
days unless a hearing has begun within 
that time or the time for beginning the 
hearing has been extended by mutual 
consent of the recipient and the agency 
head. The agency will not continue a 
deferral for more than 30 days after the 
close of a hearing unless the hearing 
results in a finding against the recipi-
ent. 

§ 143.37 Hearings, decisions, post-ter-
mination proceedings. 

Certain procedural provisions appli-
cable to Title VI of the Civil Rights 
Act of 1964 apply to enforcement of this 
part. They are 22 CFR 141.8 through 
141.10. 

§ 143.38 Remedial action by recipient. 

Where the agency head finds a recipi-
ent has discriminated on the basis of 
age, the recipient shall take any reme-
dial action that the agency head may 
require to overcome the effects of the 
discrimination. If another recipient ex-
ercises control over the recipient that 
has discriminated, the agency head 
may require both recipients to take re-
medial action. 

§ 143.39 Alternate funds disbursal pro-
cedure. 

(a) When an agency withholds funds 
from a recipient under these regula-
tions, the agency head may disburse 
the withheld funds directly to an alter-
nate recipient, any public or non-profit 
private organization or agency, or 
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State or political subdivision of the 
State. 

(b) The agency head will require any 
alternate recipient to demonstrate: 

(1) The ability to comply with these 
regulations; and 

(2) The ability to achieve the goals of 
the Federal statute authorizing the 
program or activity. 

APPENDIX A TO PART 143—LIST OF AF-
FECTED FEDERAL FINANCIAL ASSIST-
ANCE 

TYPES OF FEDERAL FINANCIAL ASSISTANCE 
ADMINISTERED BY THE DEPARTMENT OF 
STATE SUBJECT TO AGE DISCRIMINATION 
REGULATIONS 

Resettlement of Refugees in the United 
States Under the Migration and Refugee As-
sistant Act of 1962, as amended (22 U.S.C. 2601 
et seq.). 

Diplomat in Residence Program of the For-
eign Service Institute Under Title VII of the 
Foreign Service Act of 1946, as amended (22 
U.S.C. 1041 et seq.). 

Assignments under section 576 of the For-
eign Service Act of 1946, as amended (22 
U.S.C. 966) 

APPENDIX B TO PART 143—LIST OF AF-
FECTED FEDERAL FINANCIAL ASSIST-
ANCE 

TYPES OF FEDERAL FINANCIAL ASSISTANCE 
ADMINISTERED BY THE UNITED STATES 
INTERNATIONAL COMMUNICATION AGENCY 
SUBJECT TO AGE DISCRIMINATION REGULA-
TIONS 

Educational and Cultural Exchanges under 
the Mutual Educational and Cultural Ex-
change Act of 1961, as amended (22 U.S.C. 
1431–1479). 

APPENDIX C TO PART 143—LIST OF 
AFFECTED PROGRAMS 

TYPES OF FEDERAL FINANCIAL ASSISTANCE 
ADMINISTERED BY AID SUBJECT TO AGE DIS-
CRIMINATION REGULATIONS 

1. Grants to research and educational insti-
tutions in the United States to strengthen 
their capacity to develop and carry out pro-
grams concerned with the economic and so-
cial development of developing countries 
(Section 122(d), Foreign Assistance Act of 
1961, as amended, 22 U.S.C. 2151(d)). 

2. Grants to land grant and other qualified 
agricultural universities and colleges in the 
United States to develop their capabilities to 
assist developing countries in agricultural 
teaching, research and extension services 
(Section 297, Foreign Assistance Act of 1961, 
as amended, 22 U.S.C. 2220(b)). 

3. Grants to private and voluntary agen-
cies, non-profit organizations, educational 
institutions, and other qualified organiza-
tions for programs in the United States to 
promote the economic and social develop-
ment of developing countries (Sections 103– 
106, Foreign Assistance Act of 1961, as 
amended, 22 U.S.C. 2151a–2151d). 

PART 144—ENFORCEMENT OF 
NONDISCRIMINATION ON THE 
BASIS OF HANDICAP IN PRO-
GRAMS OR ACTIVITIES CON-
DUCTED BY THE UNITED STATES 
DEPARTMENT OF STATE 

Sec. 
144.101 Purpose. 
144.102 Application. 
144.103 Definitions. 
144.104–144.109 [Reserved] 
144.110 Self-evaluation. 
144.111 Notice. 
144.112–144.129 [Reserved] 
144.130 General prohibitions against dis-

crimination. 
144.131–144.139 [Reserved] 
144.140 Employment. 
144.141–144.148 [Reserved] 
144.149 Program accessibility: Discrimina-

tion prohibited. 
144.150 Program accessibility: Existing fa-

cilities. 
144.151 Program accessibility: New con-

struction and alterations. 
144.152–144.159 [Reserved] 
144.160 Communications. 
144.161–144.169 [Reserved] 
144.170 Compliance procedures. 
144.171–144.999 [Reserved] 

AUTHORITY: 29 U.S.C. 794. 

SOURCE: 51 FR 22890, 22896, June 23, 1986, 
unless otherwise noted. 

§ 144.101 Purpose. 

This part effectuates section 119 of 
the Rehabilitation, Comprehensive 
Services, and Developmental Disabil-
ities Amendments of 1978, which 
amended section 504 of the Rehabilita-
tion Act of 1973 to prohibit discrimina-
tion on the basis of handicap in pro-
grams or activities conducted by Exec-
utive agencies or the United States 
Postal Service. 

§ 144.102 Application. 

This part applies to all programs or 
activities conducted by the agency. 
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§ 144.103 Definitions. 
For purposes of this part, the term— 
Assistant Attorney General means the 

Assistant Attorney General, Civil 
Rights Division, United States Depart-
ment of Justice. 

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking 
skills to have an equal opportunity to 
participate in, and enjoy the benefits 
of, programs or activities conducted by 
the agency. For example, auxiliary aids 
useful for persons with impaired vision 
include readers, brailled materials, 
audio recordings, telecommunications 
devices and other similar services and 
devices. Auxiliary aids useful for per-
sons with impaired hearing include 
telephone handset amplifiers, tele-
phones compatible with hearing aids, 
telecommunication devices for deaf 
persons (TDD’s), interpreters, 
notetakers, written materials, and 
other similar services and devices. 

Complete complaint means a written 
statement that contains the complain-
ant’s name and address and describes 
the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the 
agency of the nature and date of the al-
leged violation of section 504. It shall 
be signed by the complainant or by 
someone authorized to do so on his or 
her behalf. Complaints filed on behalf 
of classes or third parties shall describe 
or identify (by name, if possible) the 
alleged victims of discrimination. 

Facility means all or any portion of 
buildings, structures, equipment, 
roads, walks, parking lots, rolling 
stock or other conveyances, or other 
real or personal property. 

Handicapped person means any person 
who has a physical or mental impair-
ment that substantially limits one or 
more major life activities, has a record 
of such an impairment, or is regarded 
as having such an impairment. 

As used in this definition, the phrase: 
(1) Physical or mental impairment in-

cludes— 
(i) Any physiological disorder or con-

dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of 
the following body systems: Neuro-
logical; musculoskeletal; special sense 
organs; respiratory, including speech 
organs; cardiovascular; reproductive; 

digestive; genitourinary; hemic and 
lymphatic; skin; and endocrine; or 

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or 
mental illness, and specific learning 
disabilities. The term ‘‘physical or 
mental impairment’’ includes, but is 
not limited to, such diseases and condi-
tions as orthopedic, visual, speech, and 
hearing impairments, cerebral palsy, 
epilepsy, muscular dystrophy, multiple 
sclerosis, cancer, heart disease, diabe-
tes, mental retardation, emotional ill-
ness, and drug addiction and 
alocoholism. 

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing, 
hearing, speaking, breathing, learning, 
and working. 

(3) Has a record of such an impairment 
means has a history of, or has been 
misclassified as having, a mental or 
physical impairment that substantially 
limits one or more major life activi-
ties. 

(4) Is regarded as having an impairment 
means— 

(i) Has a physical or mental impair-
ment that does not substantially limit 
major life activities but is treated by 
the agency as constituting such a limi-
tation; 

(ii) Has a physical or mental impair-
ment that substantially limits major 
life activities only as a result of the at-
titudes of others toward such impair-
ment; or 

(iii) Has none of the impairments de-
fined in paragraph (1) of this definition 
but is treated by the agency as having 
such an impairment. 

Historic preservation programs means 
programs conducted by the agency that 
have preservation of historic properties 
as a primary purpose. 

Historic properties means those prop-
erties that are listed or eligible for 
listing in the National Register of His-
toric Places or properties designated as 
historic under a statute of the appro-
priate State or local government body. 

Qualified handicapped person means— 
(1) With respect to preschool, elemen-

tary, or secondary education services 
provided by the agency, a handicapped 
person who is a member of a class of 
persons otherwise entitled by statute, 
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regulation, or agency policy to receive 
education services from the agency. 

(2) With respect to any other agency 
program or activity under which a per-
son is required to perform services or 
to achieve a level of accomplishment, a 
handicapped person who meets the es-
sential eligibility requirements and 
who can acheive the purpose of the pro-
gram or activity without modifications 
in the program or activity that the 
agency can demonstrate would result 
in a fundamental alteration in its na-
ture; 

(3) With respect to any other pro-
gram or activity, a handicapped person 
who meets the essential eligibility re-
quirements for participation in, or re-
ceipt of benefits from, that program or 
activity; and 

(4) Qualified handicapped person is de-
fined for purposes of employment in 29 
CFR 1613.702(f), which is made applica-
ble to this part by § 144.140. 

Section 504 means section 504 of the 
Rehabilitation Act of 1973 (Pub. L. 93– 
112, 87 Stat. 394 (29 U.S.C. 794)), as 
amended by the Rehabilitation Act 
Amendments of 1974 (Pub. L. 93–516, 88 
Stat. 1617), and the Rehabilitation, 
Comprehensive Services, and Develop-
mental Disabilities Amendments of 
1978 (Pub. L. 95–602, 92 Stat. 2955). As 
used in this part, section 504 applies 
only to programs or activities con-
ducted by Executive agencies and not 
to federally assisted programs. 

Substantial impairment means a sig-
nificant loss of the integrity of finished 
materials, design quality, or special 
character resulting from a permanent 
alteration. 

§§ 144.104–144.109 [Reserved] 

§ 144.110 Self-evaluation. 
(a) The agency shall, by August 24, 

1987, evaluate its current policies and 
practices, and the effects thereof, that 
do not or may not meet the require-
ments of this part, and, to the extent 
modification of any such policies and 
practices is required, the agency shall 
proceed to make the necessary modi-
fications. 

(b) The agency shall provide an op-
portunity to interested persons, includ-
ing handicapped persons or organiza-
tions representing handicapped per-

sons, to participate in the self-evalua-
tion process by submitting comments 
(both oral and written). 

(c) The agency shall, until three 
years following the completion of the 
self-evaluation, maintain on file and 
make available for public inspection: 

(1) A description of areas examined 
and any problems identified, and 

(2) A description of any modifications 
made. 

§ 144.111 Notice. 
The agency shall make available to 

employees, applicants, participants, 
beneficiaries, and other interested per-
sons such information regarding the 
provisions of this part and its applica-
bility to the programs or activities 
conducted by the agency, and make 
such information available to them in 
such manner as the head of the agency 
finds necessary to apprise such persons 
of the protections against discrimina-
tion assured them by section 504 and 
this regulation. 

§§ 144.112–144.129 [Reserved] 

§ 144.130 General prohibitions against 
discrimination. 

(a) No qualified handicapped person 
shall, on the basis of handicap, be ex-
cluded from participation in, be denied 
the benefits of, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the 
agency. 

(b)(1) The agency, in providing any 
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the 
basis of handicap— 

(i) Deny a qualified handicapped per-
son the opportunity to participate in 
or benefit from the aid, benefit, or 
service; 

(ii) Afford a qualified handicapped 
person an opportunity to participate in 
or benefit from the aid, benefit, or 
service that is not equal to that af-
forded others; 

(iii) Provide a qualified handicapped 
person with an aid, benefit, or service 
that is not as effective in affording 
equal opportunity to obtain the same 
result, to gain the same benefit, or to 
reach the same level of achievement as 
that provided to others; 
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(iv) Provide different or separate aid, 
benefits, or services to handicapped 
persons or to any class of handicapped 
persons than is provided to others un-
less such action is necessary to provide 
qualified handicapped persons with aid, 
benefits, or services that are as effec-
tive as those provided to others; 

(v) Deny a qualified handicapped per-
son the opportunity to participate as a 
member of planning or advisory boards; 
or 

(vi) Otherwise limit a qualified 
handicapped person in the enjoyment 
of any right, privilege, advantage, or 
opportunity enjoyed by others receiv-
ing the aid, benefit, or service. 

(2) The agency may not deny a quali-
fied handicapped person the oppor-
tunity to participate in programs or 
activities that are not separate or dif-
ferent, despite the existence of permis-
sibly separate or different programs or 
activities. 

(3) The agency may not, directly or 
through contractual or other 
arrangments, utilize criteria or meth-
ods of administration the purpose or ef-
fect of which would— 

(i) Subject qualified handicapped per-
sons to discrimination on the basis of 
handicap; or 

(ii) Defeat or substantially impair ac-
complishment of the objectives of a 
program or activity with respect to 
handicapped persons. 

(4) The agency may not, in deter-
mining the site or location of a facil-
ity, make selections the purpose or ef-
fect of which would— 

(i) Exclude handicapped persons 
from, deny them the benefits of, or oth-
erwise subject them to discrimination 
under any program or activity con-
ducted by the agency; or 

(ii) Defeat or substantially impair 
the accomplishment of the objectives 
of a program or activity with respect 
to handicapped persons. 

(5) The agency, in the selection of 
procurement contractors, may not use 
criteria that subject qualified handi-
capped persons to discrimination on 
the basis of handicap. 

(6) The agency may not administer a 
licensing or certification program in a 
manner that subjects qualified handi-
capped persons to discrimination on 
the basis of handicap, nor may the 

agency establish requirements for the 
programs or activities of licensees or 
certified entities that subject qualified 
handicapped persons to discrimination 
on the basis of handicap. However, the 
programs or activities of entities that 
are licensed or certified by the agency 
are not, themselves, covered by this 
part. 

(c) The exclusion of nonhandicapped 
persons from the benefits of a program 
limited by Federal statute or Execu-
tive order to handicapped persons or 
the exclusion of a specific class of 
handicapped persons from a program 
limited by Federal statute or Execu-
tive order to a different class of handi-
capped persons is not prohibited by 
this part. 

(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs 
of qualified handicapped persons. 

§§ 144.131–144.139 [Reserved] 

§ 144.140 Employment. 
No qualified handicapped person 

shall, on the basis of handicap, be sub-
jected to discrimination in employ-
ment under any program or activity 
conducted by the agency. The defini-
tions, requirements, and procedures of 
section 501 of the Rehabilitation Act of 
1973 (29 U.S.C. 791), as established by 
the Equal Employment Opportunity 
Commission in 29 CFR part 1613, shall 
apply to employment in federally con-
ducted programs or activities. 

§§ 144.141–144.148 [Reserved] 

§ 144.149 Program accessibility: Dis-
crimination prohibited. 

Except as otherwise provided in 
§ 144.150, no qualified handicapped per-
son shall, because the agency’s facili-
ties are inaccessible to or unusable by 
handicapped persons, be denied the 
benefits of, be excluded from participa-
tion in, or otherwise be subjected to 
discrimination under any program or 
activity conducted by the agency. 

§ 144.150 Program accessibility: Exist-
ing facilities. 

(a) General. The agency shall operate 
each program or activity so that the 
program or activity, when viewed in its 
entirety, is readily accessible to and 
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usable by handicapped persons. This 
paragraph does not— 

(1) Necessarily require the agency to 
make each of its existing facilities ac-
cessible to and usable by handicapped 
persons; 

(2) In the case of historic preserva-
tion programs, require the agency to 
take any action that would result in a 
substantial impairment of significant 
historic features of an historic prop-
erty; or 

(3) Require the agency to take any 
action that it can demonstrate would 
result in a fundamental alteration in 
the nature of a program or activity or 
in undue financial and administrative 
burdens. In those circumstances where 
agency personnel believe that the pro-
posed action would fundamentally 
alter the program or activity or would 
result in undue financial and adminis-
trative burdens, the agency has the 
burden of proving that compliance with 
§ 144.150(a) would result in such alter-
ation or burdens. The decision that 
compliance would result in such alter-
ation or burdens must be made by the 
agency head or his or her designee 
after considering all agency resources 
available for use in the funding and op-
eration of the conducted program or 
activity, and must be accompanied by 
a written statement of the reasons for 
reaching that conclusion. If an action 
would result in such an alteration or 
such burdens, the agency shall take 
any other action that would not result 
in such an alteration or such burdens 
but would nevertheless ensure that 
handicapped persons receive the bene-
fits and services of the program or ac-
tivity. 

(b) Methods—(1) General. The agency 
may comply with the requirements of 
this section through such means as re-
design of equipment, reassignment of 
services to accessible buildings, assign-
ment of aides to beneficiaries, home 
visits, delivery of services at alternate 
accessible sites, alteration of existing 
facilities and construction of new fa-
cilities, use of accessible rolling stock, 
or any other methods that result in 
making its programs or activities read-
ily accessible to and usable by handi-
capped persons. The agency is not re-
quired to make structural changes in 
existing facilities where other methods 

are effective in achieving compliance 
with this section. The agency, in mak-
ing alterations to existing buildings, 
shall meet accessibility requirements 
to the extent compelled by the Archi-
tectural Barriers Act of 1968, as amend-
ed (42 U.S.C. 4151–4157), and any regula-
tions implementing it. In choosing 
among available methods for meeting 
the requirements of this section, the 
agency shall give priority to those 
methods that offer programs and ac-
tivities to qualified handicapped per-
sons in the most integrated setting ap-
propriate. 

(2) Historic preservation programs. In 
meeting the requirements of § 144.150(a) 
in historic preservation programs, the 
agency shall give priority to methods 
that provide physical access to handi-
capped persons. In cases where a phys-
ical alteration to an historic property 
is not required because of § 144.150(a)(2) 
or (a)(3), alternative methods of 
achieving program accessibility in-
clude— 

(i) Using audio-visual materials and 
devices to depict those portions of an 
historic property that cannot other-
wise be made accessible; 

(ii) Assigning persons to guide handi-
capped persons into or through por-
tions of historic properties that cannot 
otherwise be made accessible; or 

(iii) Adopting other innovative meth-
ods. 

(c) Time period for compliance. The 
agency shall comply with the obliga-
tions established under this section by 
October 21, 1986, except that where 
structural changes in facilities are un-
dertaken, such changes shall be made 
by August 22, 1989, but in any event as 
expeditiously as possible. 

(d) Transition plan. In the event that 
structural changes to facilities will be 
undertaken to achieve program acces-
sibility, the agency shall develop, by 
February 23, 1987, a transition plan set-
ting forth the steps necessary to com-
plete such changes. The agency shall 
provide an opportunity to interested 
persons, including handicapped persons 
or organizations representing handi-
capped persons, to participate in the 
development of the transition plan by 
submitting comments (both oral and 
written). A copy of the transition plan 
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shall be made available for public in-
spection. The plan shall, at a min-
imum— 

(1) Identify physical obstacles in the 
agency’s facilities that limit the acces-
sibility of its programs or activities to 
handicapped persons; 

(2) Describe in detail the methods 
that will be used to make the facilities 
accessible; 

(3) Specify the schedule for taking 
the steps necessary to achieve compli-
ance with this section and, if the time 
period of the transition plan is longer 
than one year, identify steps that will 
be taken during each year of the tran-
sition period; and 

(4) Indicate the official responsible 
for implementation of the plan. 

§ 144.151 Program accessibility: New 
construction and alterations. 

Each building or part of a building 
that is constructed or altered by, on 
behalf of, or for the use of the agency 
shall be designed, constructed, or al-
tered so as to be readily accessible to 
and usable by handicapped persons. 
The definitions, requirements, and 
standards of the Architectural Barriers 
Act (42 U.S.C. 4151–4157), as established 
in 41 CFR 101–19.600 to 101–19.607, apply 
to buildings covered by this section. 

§§ 144.152–144.159 [Reserved] 

§ 144.160 Communications. 
(a) The agency shall take appropriate 

steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and 
members of the public. 

(1) The agency shall furnish appro-
priate auxiliary aids where necessary 
to afford a handicapped person an equal 
opportunity to participate in, and 
enjoy the benefits of, a program or ac-
tivity conducted by the agency. 

(i) In determining what type of auxil-
iary aid is necessary, the agency shall 
give primary consideration to the re-
quests of the handicapped person. 

(ii) The agency need not provide indi-
vidually prescribed devices, readers for 
personal use or study, or other devices 
of a personal nature. 

(2) Where the agency communicates 
with applicants and beneficiaries by 
telephone, telecommunication devices 

for deaf person (TDD’s) or equally ef-
fective telecommunication systems 
shall be used. 

(b) The agency shall ensure that in-
terested persons, including persons 
with impaired vision or hearing, can 
obtain information as to the existence 
and location of accessible services, ac-
tivities, and facilities. 

(c) The agency shall provide signage 
at a primary entrance to each of its in-
accessible facilities, directing users to 
a location at which they can obtain in-
formation about accessible facilities. 
The international symbol for accessi-
bility shall be used at each primary en-
trance of an accessible facility. 

(d) This section does not require the 
agency to take any action that it can 
demonstrate would result in a funda-
mental alteration in the nature of a 
program or activity or in undue finan-
cial and adminstrative burdens. In 
those circumstances where agency per-
sonnel believe that the proposed action 
would fundamentally alter the program 
or activity or would result in undue fi-
nancial and administrative burdens, 
the agency has the burden of proving 
that compliance with § 144.160 would re-
sult in such alteration or burdens. The 
decision that compliance would result 
in such alteration or burdens must be 
made by the agency head or his or her 
designee after considering all agency 
resources available for use in the fund-
ing and operation of the conducted pro-
gram or activity, and must be accom-
panied by a written statement of the 
reasons for reaching that conclusion. If 
an action required to comply with this 
section would result in such an alter-
ation or such burdens, the agency shall 
take any other action that would not 
result in such an alteration or such 
burdens but would nevertheless ensure 
that, to the maximum extent possible, 
handicapped persons receive the bene-
fits and services of the program or ac-
tivity. 

§§ 144.161–144.169 [Reserved] 

§ 144.170 Compliance procedures. 
(a) Except as provided in paragraph 

(b) of this section, this section applies 
to all allegations of discrimination on 
the basis of handicap in programs or 
activities conducted by the agency. 
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(b) The agency shall process com-
plaints alleging violations of section 
504 with respect to employment accord-
ing to the procedures established by 
the Equal Employment Opportunity 
Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation 
Act of 1973 (29 U.S.C. 791). 

(c) The Deputy Assistant Secretary 
for Equal Employment Opportunity 
and Civil Rights shall be responsible 
for coordinating implementation of 
this section. Complaints may be sent 
to Deputy Assistant Secretary for 
Equal Employment Opportunity and 
Civil Rights, Department of State, 2201 
C Street, NW., Room 3214, Washington, 
DC 20520. 

(d) The agency shall accept and in-
vestigate all complete complaints for 
which it has jurisdiction. All complete 
complaints must be filed within 180 
days of the alleged act of discrimina-
tion. The agency may extend this time 
period for good cause. 

(e) If the agency receives a complaint 
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate government entity. 

(f) The agency shall notify the Archi-
tectural and Transportation Barriers 
Compliance Board upon receipt of any 
complaint alleging that a building or 
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended 
(42 U.S.C. 4151–4157), or section 502 of 
the Rehabilitation Act of 1973, as 
amended (29 U.S.C. 792), is not readily 
accessible to and usable by handi-
capped persons. 

(g) Within 180 days of the receipt of a 
complete complaint for which it has ju-
risdiction, the agency shall notify the 
complainant of the results of the inves-
tigation in a letter containing— 

(1) Findings of fact and conclusions 
of law; 

(2) A description of a remedy for each 
violation found; and 

(3) A notice of the right to appeal. 
(h) Appeals of the findings of fact and 

conclusions of law or remedies must be 
filed by the complainant within 90 days 
of receipt from the agency of the letter 
required by § 144.170(g). The agency 
may extend this time for good cause. 

(i) Timely appeals shall be accepted 
and processed by the head of the agen-
cy. 

(j) The head of the agency shall no-
tify the complainant of the results of 
the appeal within 60 days of the receipt 
of the request. If the head of the agen-
cy determines that additional informa-
tion is needed from the complainant, 
he or she shall have 60 days from the 
date of receipt of the additional infor-
mation to make his or her determina-
tion on the appeal. 

(k) The time limits cited in para-
graphs (g) and (j) of this section may be 
extended with the permission of the 
Assistant Attorney General. 

(l) The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies, 
except that the authority for making 
the final determination may not be 
delegated to another agency. 

[51 FR 22890, 22896, June 23, 1986, as amended 
at 51 FR 22890, June 23, 1986] 

§§ 144.171–144.999 [Reserved] 

PART 145—GRANTS AND AGREE-
MENTS WITH INSTITUTIONS OF 
HIGHER EDUCATION, HOSPITALS, 
AND OTHER NON-PROFIT ORGA-
NIZATIONS 

Subpart A—General 

Sec. 
145.1 Purpose. 
145.2 Definitions. 
145.3 Effect on other issuances. 
145.4 Deviations. 
145.5 Subawards. 

Subpart B—Pre-Award Requirements 

145.10 Purpose. 
145.11 Pre-award policies. 
145.12 Forms for applying for Federal assist-

ance. 
145.13 Debarment and suspension. 
145.14 Special award conditions. 
145.15 Metric system of measurement. 
145.16 Resource Conservation and Recovery 

Act. 
145.17 Certifications and representations. 

Subpart C—Post-Award Requirements 

FINANCIAL AND PROGRAM MANAGEMENT 

145.20 Purpose of financial and program 
management. 
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145.21 Standards for financial management 
systems. 

145.22 Payment. 
145.23 Cost sharing or matching. 
145.24 Program income. 
145.25 Revision of budget and program 

plans. 
145.26 Non-Federal audits. 
145.27 Allowable costs. 
145.28 Period of availability of funds. 

PROPERTY STANDARDS 

145.30 Purpose of property standards. 
145.31 Insurance coverage. 
145.32 Real property. 
145.33 Federally-owned and exempt prop-

erty. 
145.34 Equipment. 
145.35 Supplies and other expendable prop-

erty. 
145.36 Intangible property. 
145.37 Property trust relationship. 

PROCUREMENT STANDARDS 

145.40 Purpose of procurement standards. 
145.41 Recipient responsibilities. 
145.42 Code of conduct. 
145.43 Competition. 
145.44 Procurement procedures. 
145.45 Cost and price analysis. 
145.46 Procurement records. 
145.47 Contract administration. 
145.48 Contract clauses. 

REPORTS AND RECORDS 

145.50 Purpose of reports and records. 
145.51 Monitoring and reporting program 

performance. 
145.52 Financial reporting. 
145.53 Retention and access requirements 

for records. 

TERMINATION AND ENFORCEMENT 

145.60 Purpose of termination and enforce-
ment. 

145.61 Termination. 
145.62 Enforcement. 

Subpart D—After-the-Award Requirements 

145.70 Purpose. 
145.71 Closeout procedures. 
145.72 Subsequent adjustments and con-

tinuing responsibilities. 
145.73 Collection of amounts due. 

APPENDIX A TO PART 145—CLAUSES FOR CON-
TRACTS AND SMALL PURCHASES AWARDED 
BY RECIPIENT 

AUTHORITY: 22 U.S.C. 2658.1; OMB Circular 
A–110 (64 FR 54926, October 8, 1999). 

SOURCE: 59 FR 18731, Apr. 20, 1994, unless 
otherwise noted. 

Subpart A—General 
§ 145.1 Purpose. 

This regulation establishes uniform 
administrative requirements for De-
partment of State grants and coopera-
tive agreements awarded to institu-
tions of higher-education, hospitals, 
other nonprofit organizations, and 
commercial organizations, except that 
§ 145.36(d)(1) shall not apply to commer-
cial organizations. Non-profit organiza-
tions that implement Federal programs 
for the States are also subject to State 
requirements. Copies of the OMB circu-
lars mentioned in this part may be or-
dered from the Office of Management 
and Budget Publications Office (202) 
395–7000. 

[59 FR 18731, Apr. 20, 1994, as amended at 65 
FR 14409, Mar. 16, 2000] 

§ 145.2 Definitions. 
(a) Accrued expenditures means the 

charges incurred by the recipient dur-
ing a given period requiring the provi-
sion of funds for: 

(1) Goods and other tangible property 
received; 

(2) Services performed by employees, 
contractors, subrecipients, and other 
payees; and, 

(3) Other amounts becoming owed 
under programs for which no current 
services or performance is required. 

(b) Accrued income means the sum of: 
(1) Earnings during a given period 

from— 
(i) Services performed by the recipi-

ent, and 
(ii) Goods and other tangible prop-

erty delivered to purchasers, and 
(2) Amounts becoming owed to the 

recipient for which no current services 
or performance is required by the re-
cipient. 

(c) Acquisition cost of equipment means 
the net invoice price of the equipment, 
including the cost of modifications, at-
tachments, accessories, or auxiliary 
apparatus necessary to make the prop-
erty usable for the purpose for which it 
was acquired. Other charges, such as 
the cost of installation, transportation, 
taxes, duty or protective in-transit in-
surance, shall be included or excluded 
from the unit acquisition cost in ac-
cordance with the recipient’s regular 
accounting practices. 
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(d) Advance means a payment made 
by Treasury check or other appropriate 
payment mechanism to a recipient 
upon its request either before outlays 
are made by the recipient or through 
the use of predetermined payment 
schedules. 

(e) Award means financial assistance 
that provides support or stimulation to 
accomplish a public purpose. Awards 
include grants and other agreements in 
the form of money or property in lieu 
of money, by the Federal Government 
to an eligible recipient. The term does 
not include: Technical assistance, 
which provides services instead of 
money; other assistance in the form of 
loans, loan guarantees, interest sub-
sidies, or insurance; direct payments of 
any kind to individuals; and, contracts 
which are required to be entered into 
and administered under procurement 
laws and regulations. 

(f) Cash contributions means the re-
cipient’s cash outlay, including the 
outlay of money contributed to the re-
cipient by third parties. 

(g) Closeout means the process by 
which an awarding agency determines 
that all applicable administrative ac-
tions and all required work of the 
award have been completed by the re-
cipient and awarding agency. 

(h) Contract means a procurement 
contract under an award or subaward, 
and a procurement subcontract under a 
recipient’s or subrecipient’s contract. 

(i) Cooperative agreement, as defined 
in 31 U.S.C. 6305, means a legal instru-
ment reflecting a relationship between 
the United States Government and a 
recipient when the principal purpose of 
the relationship is to transfer a thing 
of value to the recipient to carry out a 
public purpose of support or stimula-
tion authorized by law, instead of ac-
quiring property or services for the di-
rect use of the United States Govern-
ment, and substantial involvement is 
expected between the awarding agency 
and the recipient when carrying out 
the activity contemplated in the agree-
ment. 

(j) Cost sharing or matching means 
that portion of project or program 
costs not borne by the Federal Govern-
ment. 

(k) Date of completion means the date 
on which all work under an award is 

completed or the date on the award 
document, or any supplement or 
amendment thereto, on which Federal 
sponsorship ends. 

(l) Disallowed costs means those 
charges to an award that the awarding 
agency determines to be unallowable, 
in accordance with the applicable Fed-
eral cost principles or other terms and 
conditions contained in the award. 

(m) Equipment means tangible non-
expendable personal property including 
exempt property charged directly to 
the award having a useful life of more 
than one year and an acquisition cost 
of $5,000 or more per unit. However, 
consistent with recipient policy, lower 
limits may be established. 

(n) Excess property means property 
under the control of any awarding 
agency that, as determined by the head 
thereof, is no longer required for its 
needs or the discharge of its respon-
sibilities. 

(o) Exempt property means tangible 
personal property acquired in whole or 
in part with Federal funds, where the 
awarding agency has statutory author-
ity to vest title in the recipient with-
out further obligation to the Federal 
Government. An example of exempt 
property authority is contained in the 
Federal Grant and Cooperative Agree-
ment Act (31 U.S.C. 6306), for property 
acquired under an award to conduct 
basic or applied research by a non-prof-
it institution of higher education or 
non-profit organization whose principal 
purpose is conducting scientific re-
search. 

(p) Federal awarding agency or award-
ing agency means the Federal agency 
that provides an award to the recipi-
ent. 

(q) Federal funds authorized means the 
total amount of Federal funds obli-
gated by the Federal Government for 
use by the recipient. This amount may 
include any authorized carryover of un-
obligated funds from prior funding pe-
riods when permitted by agency regula-
tions or agency implementing instruc-
tions. 

(r) Federal share of real property, 
equipment, or supplies means that per-
centage of the property’s acquisition 
costs and any improvement expendi-
tures paid with Federal funds. 
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(s) Funding period means the period of 
time when Federal funding is available 
for obligation by the recipient. 

(t) Grant, as defined in 31 U.S.C. 6304, 
means a legal instrument reflecting a 
relationship between the United States 
Government and a recipient when the 
principal purpose of the relationship is 
to transfer a thing of value to the re-
cipient to carry out a public purpose of 
support or stimulation authorized by 
law, instead of acquiring property or 
services for the direct use of the United 
States Government, and substantial in-
volvement is not expected between the 
awarding agency and the recipient 
when carrying out the activity con-
templated in the agreement. 

(u) Intangible property and debt instru-
ments means, but is not limited to, 
trademarks, copyrights, patents and 
patent applications and such property 
as loans, notes and other debt instru-
ments, lease agreements, stock and 
other instruments of property owner-
ship, whether considered tangible or in-
tangible. 

(v) Obligations means the amounts of 
orders placed, contracts and grants 
awarded, services received and similar 
transactions during a given period that 
require payment by the recipient dur-
ing the same or a future period. 

(w) Outlays or expenditures means 
charges made to the project or pro-
gram. They may be reported on a cash 
or accrual basis. For reports prepared 
on a cash basis, outlays are the sum of 
cash disbursements for direct charges 
for goods and services, the amount of 
indirect expense charged, the value of 
third party in-kind contributions ap-
plied and the amount of cash advances 
and payments made to subrecipients. 
For reports prepared on an accrual 
basis, outlays are the sum of cash dis-
bursements for direct charges for goods 
and services, the amount of indirect ex-
pense incurred, the value of in-kind 
contributions applied, and the net in-
crease (or decrease) in the amounts 
owed by the recipient for goods and 
other property received, for services 
performed by employees, contractors, 
subrecipients and other payees and 
other amounts becoming owed under 
programs for which no current services 
or performance are required. 

(x) Personal property means property 
of any kind except real property. It 
may be tangible, having physical exist-
ence, or intangible, having no physical 
existence, such as copyrights, patents, 
or securities. 

(y) Prior approval means written ap-
proval by an authorized official evi-
dencing prior consent. 

(z) Program income means gross in-
come earned by the recipient that is di-
rectly generated by a supported activ-
ity or earned as a result of the award 
(see exclusions in § 145.24 (e) and (h)). 
Program income includes, but is not 
limited to, income from fees for serv-
ices performed, the use or rental of real 
or personal property acquired under 
federally-funded projects, the sale of 
commodities or items fabricated under 
an award, license fees and royalties on 
patents and copyrights, and interest on 
loans made with award funds. Interest 
earned on advances of Federal funds is 
not program income. Except as other-
wise provided in awarding agency regu-
lations or the terms and conditions of 
the award, program income does not 
include the receipt of principal on 
loans, rebates, credits, discounts, etc., 
or interest earned on any of them. 

(aa) Project costs means all allowable 
costs, as set forth in the applicable 
Federal cost principles, incurred by a 
recipient and the value of the contribu-
tions made by third parties in accom-
plishing the objectives of the award 
during the project period. 

(bb) Project period means the period 
established in the award document dur-
ing which Federal sponsorship begins 
and ends. 

(cc) Property means, unless otherwise 
stated, real property, equipment, in-
tangible property and debt instru-
ments. 

(dd) Real property means land, includ-
ing land improvements, structures and 
appurtenances thereto, but excludes 
movable machinery and equipment. 

(ee) Recipient means an organization 
receiving financial assistance directly 
from Federal awarding agencies to 
carry out a project or program. 

(1) The term includes public and pri-
vate institutions of higher education; 
public and private hospitals; other 
quasi-public and private non-profit or-
ganizations such as, but not limited to, 
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community action agencies, research 
institutes, educational associations, 
and health centers; and commercial or-
ganizations receiving grants or cooper-
ative agreements from the Depart-
ment. 

(2) The term does not include any of 
the following which are recipients, sub-
recipients, or contractors or sub-
contractors of recipients or subrecipi-
ents: 

(i) Foreign organizations (govern-
mental or non-governmental); 

(ii) International organizations (such 
as agencies of the United Nations); or 

(iii) Organizations whose assistance 
agreement is for work to be performed 
outside the United States. 

(3) The term does not include govern-
ment-owned contractor-operated facili-
ties or research centers providing con-
tinued support for mission-oriented, 
large-scale programs that are govern-
ment-owned or controlled, or are des-
ignated as federally-funded research 
and development centers. 

(ff) Research and development means 
all research activities, both basic and 
applied, and all development activities 
that are supported at universities, col-
leges, and other non-profit institu-
tions. ‘‘Research’’ is defined as a sys-
tematic study directed toward fuller 
scientific knowledge or understanding 
of the subject studied. ‘‘Development’’ 
is the systematic use of knowledge and 
understanding gained from research di-
rected toward the production of useful 
materials, devices, systems, or meth-
ods, including design and development 
of prototypes and processes. The term 
research also includes activities in-
volving the training of individuals in 
research techniques where such activi-
ties utilize the same facilities as other 
research and development activities 
and where such activities are not in-
cluded in the instruction function. 

(gg) Small awards means a grant or 
cooperative agreement not exceeding 
$100,000 or the small purchase limita-
tion fixed at 41 U.S.C. 403(11), which-
ever is greater. 

(hh) Small purchase limitation, for pro-
curements transactions awarded by re-
cipients, means $100,000 or the small 
purchase limitation fixed at 41 U.S.C. 
403(11), whichever is greater. 

(ii) Subaward means an award of fi-
nancial assistance in the form of 
money, or property in lieu of money, 
made under an award by a recipient to 
an eligible subrecipient or by a sub-
recipient to a lower tier subrecipient. 
The term includes financial assistance 
when provided by any legal agreement, 
even if the agreement is called a con-
tract, but does not include procure-
ment of goods and services nor does it 
include any form of assistance which is 
excluded from the definition of 
‘‘award’’ in § 145.2(e). 

(jj) Subrecipient means the legal enti-
ty to which a subaward is made and 
which is accountable to the recipient 
for the use of the funds provided. The 
term may include foreign or inter-
national organizations (such as agen-
cies of the United Nations) at the dis-
cretion of the awarding agency. 

(kk) Supplies means all personal prop-
erty excluding equipment, intangible 
property, and debt instruments as de-
fined in this section, and inventions of 
a contractor conceived or first actually 
reduced to practice in the performance 
of work under a funding agreement 
(‘‘subject inventions’’), as defined in 37 
CFR part 401, ‘‘Rights to Inventions 
Made by Nonprofit Organizations and 
Small Business Firms Under Govern-
ment Grants, Contracts, and Coopera-
tive Agreements.’’ 

(ll) Suspension means an action by an 
awarding agency that temporarily 
withdraws Federal sponsorship under 
an award, pending corrective action by 
the recipient or pending a decision to 
terminate the award by the awarding 
agency. Suspension of an award is a 
separate action from suspension under 
Federal agency regulations imple-
menting E.O.s 12549 and 12689, ‘‘Debar-
ment and Suspension.’’ 

(mm) Termination means the can-
cellation of Federal sponsorship, in 
whole or in part, under an agreement 
at any time prior to the date of com-
pletion. 

(nn) Third party in-kind contributions 
means the value of non-cash contribu-
tions provided by non-Federal third 
parties. Third party in-kind contribu-
tions may be in the form of real prop-
erty, equipment, supplies and other ex-
pendable property, and the value of 
goods and services directly benefiting 
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and specifically identifiable to the 
project or program. 

(oo) Unliquidated obligations, for fi-
nancial reports prepared on a cash 
basis, means the amount of obligations 
incurred by the recipient that have not 
been paid. For reports prepared on an 
accrued expenditure basis, they rep-
resent the amount of obligations in-
curred by the recipient for which an 
outlay has not been recorded. 

(pp) Unobligated balance means the 
portion of the funds authorized by the 
awarding agency that has not been ob-
ligated by the recipient and is deter-
mined by deducting the cumulative ob-
ligations from the cumulative funds 
authorized. 

(qq) Unrecovered indirect cost means 
the difference between the amount 
awarded and the amount which could 
have been awarded under the recipi-
ent’s approved negotiated indirect cost 
rate. 

(rr) Working capital advance means a 
procedure where by funds are advanced 
to the recipient to cover its estimated 
disbursement needs for a given initial 
period. 

§ 145.3 Effect on other issuances. 
For awards subject to this regula-

tion, all administrative requirements 
of codified program regulations, pro-
gram manuals, handbooks and other 
nonregulatory materials which are in-
consistent with the requirements of 
this regulation are superseded, except 
to the extent they are required by stat-
ute, or authorized in accordance with 
the deviations provision in § 145.4. 

§ 145.4 Deviations. 
The Office of Management and Budg-

et (OMB) may grant exceptions for 
classes of grants or recipients subject 
to the requirements of this regulation 
when exceptions are not prohibited by 
statute. However, in the interest of 
maximum uniformity, exceptions from 
the requirements of this regulation 
shall be permitted only in unusual cir-
cumstances. The Department may 
apply more restrictive requirements to 
a class of recipients when approved by 
OMB. The Department may apply less 
restrictive requirements when issuing 
small awards, except for those require-
ments which are statutory. Exceptions 

on a case-by-case basis may also be 
made by the Department. Deviation re-
quests shall be submitted to the Office 
of the Procurement Executive (A/OPE) 
for approval or transmittal to OMB. 

§ 145.5 Subawards. 
Unless sections of this regulation 

specifically exclude subrecipients from 
coverage, the provisions of this regula-
tion shall be applied to subrecipients 
performing work under awards if such 
subrecipients are institutions of higher 
education, hospitals or other non-profit 
organizations. State and local govern-
ment subrecipients are subject to the 
provisions of part 135 of this chapter 
implementing the grants management 
common rule, ‘‘Uniform Administra-
tive Requirements for Grants and Co-
operative Agreements to State and 
Local Governments.’’ 

Subpart B—Pre-Award 
Requirements 

§ 145.10 Purpose. 
Sections 145.11 through 145.17 pre-

scribe forms and instructions and other 
pre-award matters to be used in apply-
ing for Federal awards. 

§ 145.11 Pre-award policies. 
(a) Use of grants and cooperative agree-

ments, and contracts. In each instance, 
the awarding agency shall decide on 
the appropriate award instrument (i.e., 
grant, cooperative agreement, or con-
tract). The Federal Grant and Coopera-
tive Agreement Act (31 U.S.C. 6301–08) 
governs the use of grants, cooperative 
agreements and contracts. A grant or 
cooperative agreement shall be used 
only when the principal purpose of a 
transaction is to accomplish a public 
purpose of support or stimulation au-
thorized by Federal statute. The statu-
tory criterion for choosing between 
grants and cooperative agreements is 
that for the latter, ‘‘substantial in-
volvement is expected between the ex-
ecutive agency and the State, local 
government, or other recipient when 
carrying out the activity contemplated 
in the agreement.’’ Contracts shall be 
used when the principal purpose is ac-
quisition of property or services for the 
direct benefit or use of the Federal 
Government. The Department may not 
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award grants or cooperative agree-
ments unless specific statutory author-
ity exists for a program allowing the 
award of Federal assistance. 

(b) Public notice and priority setting. 
(1) The Department shall notify the 
public of its intended funding priorities 
for discretionary grant programs, ex-
cept for: 

(i) Awards for which funding prior-
ities are established by Federal stat-
ute, 

(ii) Small awards, and 
(iii) Awards for which program pur-

poses would not be served by public no-
tice. 

(2) In the case of the exception in 
paragraph (b)(1)(iii) of this section, the 
award file shall be documented with 
the rationale for not issuing a public 
notice. 

§ 145.12 Forms for applying for Fed-
eral assistance. 

(a) Department Grants Officers shall 
comply with the applicable report 
clearance requirements of 5 CFR part 
1320, ‘‘Controlling Paperwork Burdens 
on the Public,’’ with regard to all 
forms used by the awarding agency in 
place of or as a supplement to the 
Standard Form 424 (SF–424) series. 

(b) Applicants shall use the SF–424 
series or those forms and instructions 
prescribed by the Grants Officer and 
approved by the Office of the Procure-
ment Executive (A/OPE). 

(c) For Federal programs covered by 
Executive Order 12372, ‘‘Intergovern-
mental Review of Federal Programs,’’ 
the applicant shall complete the appro-
priate sections of the SF–424 (Applica-
tion for Federal Assistance) indicating 
whether the application was subject to 
review by the State Single Point of 
Contact (SPOC). The name and address 
of the SPOC for a particular State can 
be obtained from the awarding agency 
or the Catalog of Federal Domestic As-
sistance. The SPOC shall advise the ap-
plicant whether the program for which 
application is made has been selected 
by that State for review. 

(d) Department Grants Officers who 
do not use the SF–424 form should indi-
cate whether the application is subject 
to review by the State under Executive 
Order 12372. 

§ 145.13 Debarment and suspension. 

The Department and recipients shall 
comply with the nonprocurement de-
barment and suspension common rule 
implementing Executive Orders 12549 
and 12689, ‘‘Debarment and Suspen-
sion,’’ as implemented in 2 CFR 601. 
This common rule restricts subawards 
and contracts with certain parties that 
are debarred, suspended or otherwise 
excluded from or ineligible for partici-
pation in Federal assistance programs 
or activities. 

[59 FR 18731, Apr. 20, 1994, as amended at 72 
FR 10035, Mar. 7, 2007] 

§ 145.14 Special award conditions. 

If an applicant or recipient: has a his-
tory of poor performance, is not finan-
cially stable, has a management sys-
tem that does not meet the standards 
prescribed in this regulation, has not 
conformed to the terms and conditions 
of a previous award, or is not otherwise 
responsible, the Department may im-
pose additional requirements as need-
ed, provided that such applicant or re-
cipient is notified in writing as to: The 
nature of the additional requirements, 
the reason why the additional require-
ments are being imposed, the nature of 
the corrective action needed, the time 
allowed for completing the corrective 
actions, and the method for requesting 
reconsideration of the additional re-
quirements imposed. Any special con-
ditions shall be promptly removed once 
the conditions that prompted them 
have been corrected. 

§ 145.15 Metric system of measure-
ment. 

The Metric Conversion Act, as 
amended by the Omnibus Trade and 
Competitiveness Act (15 U.S.C. 205) de-
clares that the metric system is the 
preferred measurement system for U.S. 
trade and commerce. The Act requires 
each Federal agency to establish a date 
or dates in consultation with the Sec-
retary of Commerce, when the metric 
system of measurement will be used in 
the agency’s procurements, grants, and 
other business-related activities. Met-
ric implementation may take longer 
where the use of the system is initially 
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impractical or likely to cause signifi-
cant inefficiencies in the accomplish-
ment of federally-funded activities. 
Federal awarding agencies shall follow 
the provisions of E.O. 12770, ‘‘Metric 
Usage in Federal Government Pro-
grams.’’ 

§ 145.16 Resource Conservation and 
Recovery Act. 

Under the Resource Conservation and 
Recovery Act (RCRA) (Pub. L. 94–580 
codified at 42 U.S.C. 6962), any State 
agency or agency of a political subdivi-
sion of a State which is using appro-
priated Federal funds must comply 
with section 6002. Section 6002 requires 
that preference be given in procure-
ment programs to the purchase of spe-
cific products containing recycled ma-
terials identified in guidelines devel-
oped by the Environmental Protection 
Agency (EPA) (40 CFR parts 247–254). 
Accordingly, State and local institu-
tions of higher education, hospitals, 
and non-profit organizations that re-
ceive direct Federal awards or other 
Federal funds shall give preference in 
their procurement programs funded 
with Federal funds to the purchase of 
recycled products pursuant to the EPA 
guidelines. 

§ 145.17 Certifications and representa-
tions. 

Unless prohibited by statute or codi-
fied regulation, the Department is au-
thorized to accept and encourages re-
cipients to submit certifications and 
representations required by statute, 
executive order, or regulation on an 
annual basis, if the recipients have on-
going and continuing relationships 
with the Department. Annual certifi-
cations and representations shall be 
signed by responsible officials with the 
authority to ensure recipients’ compli-
ance with the pertinent requirements. 

Subpart C—Post-Award 
Requirements 

FINANCIAL AND PROGRAM MANAGEMENT 

§ 145.20 Purpose of financial and pro-
gram management. 

Sections 145.21 through 145.28 pre-
scribe standards for financial manage-
ment systems, methods for making 

payments and rules for: Satisfying cost 
sharing and matching requirements, 
accounting for program income, budget 
revision approvals, making audits, de-
termining allowability of cost, and es-
tablishing fund availability. 

§ 145.21 Standards for financial man-
agement systems. 

(a) The Department shall require re-
cipients to relate financial data to per-
formance data and develop unit cost in-
formation whenever practical. 

(b) Recipients’ financial management 
systems shall provide for the following. 

(1) Accurate, current and complete 
disclosure of the financial results of 
each federally-sponsored project or 
program in accordance with the report-
ing requirements set forth in § 145.52. If 
the Department requires reporting on 
an accrual basis from a recipient that 
maintains its records on other than an 
accrual basis, the recipient shall not be 
required to establish an accrual ac-
counting system. These recipients may 
develop such accrual data for its re-
ports on the basis of an analysis of the 
documentation on hand. 

(2) Records that identify adequately 
the source and application of funds for 
federally-sponsored activities. These 
records shall contain information per-
taining to Federal awards, authoriza-
tions, obligations, unobligated bal-
ances, assets, outlays, income and in-
terest. 

(3) Effective control over and ac-
countability for all funds, property and 
other assets. Recipients shall ade-
quately safeguard all such assets and 
assure they are used solely for author-
ized purposes. 

(4) Comparison of outlays with budg-
et amounts for each award. Whenever 
appropriate, financial information 
should be related to performance and 
unit cost data. 

(5) Written procedures to minimize 
the time elapsing between the transfer 
of funds to the recipient from the U.S. 
Treasury and the issuance or redemp-
tion of checks, warrants or payments 
by other means for program purposes 
by the recipient. To the extent that the 
provisions of the Cash Management Im-
provement Act (CMIA) (Pub. L. 101–453) 
govern, payment methods of State 
agencies, instrumentalities, and fiscal 

VerDate Aug<31>2005 09:38 May 14, 2008 Jkt 214074 PO 00000 Frm 00680 Fmt 8010 Sfmt 8010 Y:\SGML\214074.XXX 214074eb
en

th
al

l o
n 

P
R

O
D

P
C

60
 w

ith
 C

F
R



671 

Department of State § 145.22 

agents shall be consistent with CMIA 
Treasury-State Agreements or the 
CMIA default procedures codified at 31 
CFR part 205, ‘‘Withdrawal of Cash 
from the Treasury for Advances under 
Federal Grant and Other Programs.’’ 

(6) Written procedures for deter-
mining the reasonableness, allocability 
and allowability of costs in accordance 
with the provisions of the applicable 
Federal cost principles and the terms 
and conditions of the award. 

(7) Accounting records including cost 
accounting records that are supported 
by source documentation. 

(c) Where the Federal Government 
guarantees or insures the repayment of 
money borrowed by the recipient, the 
Department, at its discretion, may re-
quire adequate bonding and insurance 
if the bonding and insurance require-
ments of the recipient are not deemed 
adequate to protect the interest of the 
Federal Government. 

(d) The Department may require ade-
quate fidelity bond coverage where the 
recipient lacks sufficient coverage to 
protect the Federal Government’s in-
terest. 

(e) Where bonds are required in the 
situations described above, the bonds 
shall be obtained from companies hold-
ing certificates of authority as accept-
able sureties, as prescribed in 31 CFR 
part 223, ‘‘Surety Companies Doing 
Business with the United States.’’ 

§ 145.22 Payment. 
(a) Payment methods shall minimize 

the time elapsing between the transfer 
of funds from the United States Treas-
ury and the issuance or redemption of 
checks, warrants, or payment by other 
means by the recipients. Payment 
methods of State agencies or instru-
mentalities shall be consistent with 
Treasury-State CMIA agreements or 
default procedures codified at 31 CFR 
part 205. 

(b) Recipients are to be paid in ad-
vance, provided they maintain or dem-
onstrate the willingness to maintain: 
Written procedures that minimize the 
time elapsing between the transfer of 
funds and disbursement by the recipi-
ent, and financial management sys-
tems that meet the standards for fund 
control and accountability as estab-
lished in § 145.21. Cash advances to a re-

cipient organization shall be limited to 
the minimum amounts needed and be 
timed to be in accordance with the ac-
tual, immediate cash requirements of 
the recipient organization in carrying 
out the purpose of the approved pro-
gram or project. The timing and 
amount of cash advances shall be as 
close as is administratively feasible to 
the actual disbursements by the recipi-
ent organization for direct program or 
project costs and the proportionate 
share of any allowable indirect costs. 

(c) Whenever possible, advances shall 
be consolidated to cover anticipated 
cash needs for all awards made by the 
Department to the recipient. 

(1) Advance payment mechanisms in-
clude, but are not limited to, Treasury 
check and electronic funds transfer. 

(2) Advance payment mechanisms are 
subject to 31 CFR part 205. 

(3) Recipients shall be authorized to 
submit requests for advances and reim-
bursements at least monthly when 
electronic fund transfers are not used. 

(d) Requests for Treasury check ad-
vance payment shall be submitted on 
SF–270, ‘‘Request for Advance or Reim-
bursement,’’ or other forms as may be 
authorized by OMB (e.g., SF–1034). This 
form is not to be used when Treasury 
check advance payments are made to 
the recipient automatically through 
the use of a predetermined payment 
schedule or if precluded by special De-
partment instructions for electronic 
funds transfer. 

(e) Reimbursement is the preferred 
method when the requirements in para-
graph (b) cannot be met. The Depart-
ment may also use this method on any 
construction agreement, or if the 
major portion of the construction 
project is accomplished through pri-
vate market financing or Federal 
loans, and the Federal assistance con-
stitutes a minor portion of the project. 

(1) When the reimbursement method 
is used, the Department shall make 
payment within 30 days after receipt of 
the billing, unless the billing is im-
proper. 

(2) Recipients shall be authorized to 
submit request for reimbursement at 
least monthly when electronic funds 
transfers are not used. 
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(f) If a recipient cannot meet the cri-
teria for advance payments and the De-
partment has determined that reim-
bursement is not feasible because the 
recipient lacks sufficient working cap-
ital, the Department may provide cash 
on a working capital advance basis. 
Under this procedure, the Department 
shall advance cash to the recipient to 
cover its estimated disbursement needs 
for an initial period generally geared 
to the awardee’s disbursing cycle. 
Thereafter, the Department shall reim-
burse the recipient for its actual cash 
disbursements. The working capital ad-
vance method of payment shall not be 
used for recipients unwilling or unable 
to provide timely advances to their 
subrecipient to meet the subrecipient’s 
actual cash disbursements. 

(g) To the extent available, recipi-
ents shall disburse funds available from 
repayments to and interest earned on a 
revolving fund, program income, re-
bates, refunds, contract settlements, 
audit recoveries and interest earned on 
such funds before requesting additional 
cash payments. 

(h) Unless otherwise required by stat-
ute, the Department shall not withhold 
payments for proper charges made by 
recipients at any time during the 
project period unless paragraphs (h) (1) 
or (2) of this section apply. 

(1) A recipient has failed to comply 
with the project objectives, the terms 
and conditions of the award, or Federal 
reporting requirements. 

(2) The recipient or subrecipient is 
delinquent in a debt to the United 
States as defined in OMB Circular A– 
129, ‘‘Managing Federal Credit Pro-
grams.’’ Under such conditions, the De-
partment may, upon reasonable notice, 
inform the recipient that payments 
shall not be made for obligations in-
curred after a specified date until the 
conditions are corrected or the indebt-
edness to the Federal Government is 
liquidated. 

(i) Standards governing the use of 
banks and other institutions as deposi-
tories of funds advanced under awards 
are as follows. 

(1) Except for situations described in 
paragraph (i)(2), the Department shall 
not require separate depository ac-
counts for funds provided to a recipient 
or establish any eligibility require-

ments for depositories for funds pro-
vided to a recipient. However, recipi-
ents must be able to account for the re-
ceipt, obligation and expenditure of 
funds. 

(2) Advances of Federal funds shall be 
deposited and maintained in insured 
accounts whenever possible. 

(j) Consistent with the national goal 
of expanding the opportunities for 
women-owned and minority-owned 
business enterprises, recipients shall be 
encouraged to use women-owned and 
minority-owned banks (a bank which is 
owned at least 50 percent by women or 
minority group members). 

(k) Recipients shall maintain ad-
vances of Federal funds in interest 
bearing accounts, unless paragraphs (k) 
(1), (2) or (3) of this section apply. 

(1) The recipient receives less than 
$120,000 in Federal awards per year. 

(2) The best reasonably available in-
terest bearing account would not be ex-
pected to earn interest in excess of $250 
per year on Federal cash balances. 

(3) The depository would require an 
average or minimum balance so high 
that it would not be feasible within the 
expected Federal and non-Federal cash 
resources. 

(l) For those entities where CMIA 
and its implementing regulations do 
not apply, interest earned on Federal 
advances deposited in interest bearing 
accounts shall be remitted annually to 
the Department for submission to 
Treasury. Interest amounts up to $250 
per year may be retained by the recipi-
ent for administrative expense. State 
universities and hospitals shall comply 
with CMIA, as it pertains to interest. If 
an entity subject to CMIA uses its own 
funds to pay pre-award costs for discre-
tionary awards without prior written 
approval from the Department, it 
waives its right to recover the interest 
under CMIA. 

(m) Except as noted elsewhere in this 
regulation, only the following forms 
shall be authorized for the recipients in 
requesting advances and reimburse-
ments. The Department shall not re-
quire more than an original and two 
copies of these forms except if OMB ap-
proval is obtained. 

(1) SF–270, Request for Advance or Re-
imbursement. The Department shall use 
the SF–270 as a standard form for all 
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nonconstruction programs when elec-
tronic funds transfer or predetermined 
advance methods are not used. Grants 
Officers may use forms equivalent to 
the SF–270 if approved in writing by 
the Office of the Procurement Execu-
tive (A/OPE). The Department has the 
option of using the SF–270 for construc-
tion programs in lieu of the SF–271, 
‘‘Outlay Report and Request for Reim-
bursement for Construction Pro-
grams.’’ 

(2) SF–271, Outlay Report and Request 
for Reimbursement for Construction Pro-
grams. The Department shall use the 
SF–271 as the standard form to be used 
for requesting reimbursement for con-
struction programs. However, the De-
partment may substitute the SF–270 
when the Department determines that 
it provides adequate information to 
meet Federal needs. 

§ 145.23 Cost sharing or matching. 
(a) All contributions, including cash 

and third party in-kind, shall be ac-
cepted as part of the recipient’s cost 
sharing or matching when such con-
tributions meet all of the following cri-
teria. 

(1) Are verifiable from the recipient’s 
records. 

(2) Are not included as contributions 
for any other Federally-assisted 
project or program. 

(3) Are necessary and reasonable for 
proper and efficient accomplishment of 
project or program objectives. 

(4) Are allowable under the applica-
ble cost principles. 

(5) Are not paid by the Federal Gov-
ernment under another award, except 
where authorized by Federal statute to 
be used for cost sharing or matching. 

(6) Are provided for in the approved 
budget when required by the Depart-
ment. 

(7) Conform to other provisions of 
this regulation, as applicable. 

(b) Unrecovered indirect costs may be 
included as part of cost sharing or 
matching only with the prior approval 
of the Department Grants Officer. 

(c) Values for recipient contributions 
of services and property shall be estab-
lished in accordance with the applica-
ble cost principles. If the Department 
authorizes recipients to donate build-
ings or land for construction/facilities 

acquisition projects or long-term use, 
the value of the donated property for 
cost sharing or matching shall be the 
lesser of paragraphs (c) (1) or (2) of this 
section. 

(1) The certified value of the remain-
ing life of the property recorded in the 
recipient’s accounting records at the 
time of donation. 

(2) The current fair market value. How-
ever, when there is sufficient justifica-
tion, the Department may approve the 
use of the current fair market value of 
the donated property, even if it exceeds 
the certified value at the time of dona-
tion to the project. 

(d) Volunteer services furnished by 
professional and technical personnel, 
consultants, and other skilled and un-
skilled labor may be counted as cost 
sharing or matching if the service is an 
integral and necessary part of an ap-
proved project or program. Rates for 
volunteer services shall be consistent 
with those paid for similar work in the 
recipient’s organization. In those in-
stances in which the required skills are 
not found in the recipient organization, 
rates shall be consistent with those 
paid for similar work in the labor mar-
ket in which the recipient competes for 
the kind of services involved. In either 
case, paid fringe benefits that are rea-
sonable, allowable, and allocable may 
be included in the valuation. 

(e) When an employer other than the 
recipient furnishes the services of an 
employee, these services shall be val-
ued at the employee’s regular rate of 
pay (plus an amount of fringe benefits 
that are reasonable, allowable, and al-
locable, but exclusive of overhead 
costs), provided these services are in 
the same skill for which the employee 
is normally paid. 

(f) Donated supplies may include 
such items as expendable equipment, 
office supplies, laboratory supplies or 
workshop and classroom supplies. 
Value assessed to donated supplies in-
cluded in the cost sharing or matching 
share shall be reasonable and shall not 
exceed the fair market value of the 
property at the time of the donation. 

(g) The method used for determining 
cost sharing or matching for donated 
equipment, buildings and land for 
which title passes to the recipient may 
differ according to the purpose of the 
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award, if paragraph (g) (1) or (2) of this 
section apply. 

(1) If the purpose of the award is to 
assist the recipient in the acquisition 
of equipment, buildings or land, the 
total value of the donated property 
may be claimed as cost sharing or 
matching. 

(2) If the purpose of the award is to 
support activities that require the use 
of equipment, buildings or land, nor-
mally only depreciation or use charges 
for equipment and buildings may be 
made. However, the full value of equip-
ment or other capital assets and fair 
rental charges for land may be allowed, 
provided that the Department has ap-
proved the charges. 

(h) The value of donated property 
shall be determined in accordance with 
the usual accounting policies of the re-
cipient, with the following qualifica-
tions. 

(1) The value of donated land and 
buildings shall not exceed its fair mar-
ket value at the time of donation to 
the recipient as established by an inde-
pendent appraiser (e.g., certified real 
property appraiser or General Services 
Administration representative) and 
certified by a responsible official of the 
recipient. 

(2) The value of donated equipment 
shall not exceed the fair market value 
of equipment of the same age and con-
dition at the time of donation. 

(3) The value of donated space shall 
not exceed the fair rental value of com-
parable space as established by an inde-
pendent appraisal of comparable space 
and facilities in a privately-owned 
building in the same locality. 

(4) The value of loaned equipment 
shall not exceed its fair rental value. 

(5) The following requirements per-
tain to the recipient’s supporting 
records for in-kind contributions from 
third parties. 

(i) Volunteer services shall be docu-
mented and, to the extent feasible, sup-
ported by the same methods used by 
the recipient for its own employees. 

(ii) The basis for determining the 
valuation for personal service, mate-
rial, equipment, buildings and land 
shall be documented. 

§ 145.24 Program income. 
(a) The Department shall apply the 

standards set forth in this section in 
requiring recipient organizations to ac-
count for program income related to 
projects financed in whole or in part 
with Federal funds. 

(b) Except as provided in paragraph 
(h) of this section, program income 
earned during the project period shall 
be retained by the recipient and, in ac-
cordance with the terms and conditions 
of the award, shall be used in one or 
more of the ways listed in the fol-
lowing. 

(1) Added to funds committed to the 
project by the Department and recipi-
ent and used to further eligible project 
or program objectives. 

(2) Used to finance the non-Federal 
share of the project or program. 

(3) Deducted from the total project or 
program allowable cost in determining 
the net allowable costs on which the 
Federal share of costs is based. 

(c) When the award authorizes the 
disposition of program income as de-
scribed in paragraphs (b)(1) or (b)(2), 
program income in excess of any limits 
stipulated shall be used in accordance 
with paragraph (b)(3). 

(d) In the event that the Department 
does not specify in the terms and con-
ditions of the award how program in-
come is to be used, paragraph (b)(3) 
shall apply automatically to all 
projects or programs except research. 
For awards that support research, 
paragraph (b)(1) shall apply automati-
cally unless the awarding agency indi-
cates in the terms and conditions an-
other alternative on the award or the 
recipient is subject to special award 
conditions, as indicated in § 145.14. 

(e) Unless the terms and conditions 
of the award provide otherwise, recipi-
ents shall have no obligation to the 
Federal Government regarding pro-
gram income earned after the end of 
the project period. 

(f) If authorized by the terms and 
conditions of the award, costs incident 
to the generation of program income 
may be deducted from gross income to 
determine program income, provided 
these costs have not been charged to 
the award. 

(g) Proceeds from the sale of property 
shall be handled in accordance with the 
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requirements of the Property Stand-
ards (See §§ 145.30 through 145.37). 

(h) Unless the terms and condition of 
the award provide otherwise, recipients 
shall have no obligation to the Federal 
Government with respect to program 
income earned from license fees and 
royalties for copyrighted material, pat-
ents, patent applications, trademarks, 
and inventions produced under an 
award. However, Patent and Trade-
mark Amendments (35 U.S.C. 18) apply 
to inventions made under an experi-
mental, developmental, or research 
award. 

§ 145.25 Revision of budget and pro-
gram plans. 

(a) The budget plan is the financial 
expression of the project or program as 
approved during the award process. It 
may include either the Federal and 
non-Federal share, or only the Federal 
share, depending upon Department re-
quirements. It shall be related to per-
formance for program evaluation pur-
poses whenever appropriate. 

(b) Recipients are required to report 
deviations from budget and program 
plans, and request prior approvals for 
budget and program plan revisions, in 
accordance with this section, unless, at 
the discretion of the Grants Officer, a 
small percentage variance is allowed 
by the terms of the grant or coopera-
tive agreement. 

(c) For nonconstruction awards, re-
cipients shall request prior approvals 
from the Department for one or more 
of the following program or budget re-
lated reasons. 

(1) Change in the scope or the objec-
tive of the project or program (even if 
there is no associated budget revision 
requiring prior written approval). 

(2) Change in a key person specified 
in the application or award document. 

(3) The absence for more than three 
months, or a 25 percent reduction in 
time devoted to the project, by the ap-
proved project director or principal in-
vestigator. 

(4) The need for additional Federal 
funding. 

(5) The transfer of amounts budgeted 
for indirect costs to absorb increases in 
direct costs, or vice versa, if approval 
is required by the Department. 

(6) The inclusion, unless waived by 
the Department, of costs that require 
prior approval in accordance with OMB 
Circular A–21, ‘‘Cost Principles for In-
stitutions of Higher Education,’’ OMB 
Circular A–122, ‘‘Cost Principles for 
Non-Profit Organizations,’’ or 45 CFR 
part 74 appendix E, ‘‘Principles for De-
termining Costs Applicable to Research 
and Development under Grants and 
Contracts with Hospitals,’’ or 48 CFR 
part 31, ‘‘Contract Cost Principles and 
Procedures,’’ as applicable. 

(7) The transfer of funds allotted for 
training allowances (direct payment to 
trainees) to other categories of ex-
pense. 

(8) Unless described in the applica-
tion and funded in the approved 
awards, the subaward, transfer or con-
tracting out of any work under an 
award. This provision does not apply to 
the purchase of supplies, material, 
equipment or general support services. 

(d) No other prior approval require-
ments for specific items described by 
this regulation may be imposed unless 
a deviation has been approved by OMB. 

(e) Except for requirements listed in 
paragraphs (c)(1) and (c)(4) of this sec-
tion, Grants Officers are authorized, at 
their option, to waive cost-related and 
administrative prior written approvals 
required by this regulation and OMB 
Circulars A–21 and A–122. Such waivers 
may include authorizing recipients to 
do any one or more of the following. 

(1) Incur pre-award costs 90 calendar 
days prior to award or more than 90 
calendar days with the prior approval 
of the Department. All pre-award costs 
are incurred at the recipient’s risk (i.e., 
the Department is under no obligation 
to reimburse such costs if for any rea-
son the recipient does not receive an 
award or if the award is less than an-
ticipated and inadequate to cover such 
costs). 

(2) Initiate a one-time extension of 
the expiration date of the award of up 
to 12 months unless one or more of the 
following conditions apply. For one- 
time extensions, the recipient must no-
tify the Department in writing with 
the supporting reasons and revised ex-
piration date at least 10 days before the 
expiration date specified in the award. 

VerDate Aug<31>2005 09:38 May 14, 2008 Jkt 214074 PO 00000 Frm 00685 Fmt 8010 Sfmt 8010 Y:\SGML\214074.XXX 214074eb
en

th
al

l o
n 

P
R

O
D

P
C

60
 w

ith
 C

F
R



676 

22 CFR Ch. I (4–1–08 Edition) § 145.26 

This one-time extension may not be ex-
ercised merely for the purpose of using 
unobligated balances. 

(i) The terms and conditions of award 
prohibit the extension. 

(ii) The extension requires additional 
Federal funds. 

(iii) The extension involves any 
change in the approved objectives or 
scope of the project. 

(3) Carry forward unobligated bal-
ances to subsequent funding periods. 

(4) For awards that support research, 
unless the Department provides other-
wise in the award, the prior approval 
requirements described in paragraph 
(e) are automatically waived (i.e., re-
cipients need not obtain such prior ap-
provals) unless one of the conditions 
included in paragraph (e)(2) applies. 

(f) The Department may, at its op-
tion, restrict the transfer of funds 
among direct cost categories or pro-
grams, functions and activities for 
awards in which the Federal share of 
the project exceeds $100,000 and the cu-
mulative amount of such transfers ex-
ceeds or is expected to exceed 10 per-
cent of the total budget as last ap-
proved by the Grants Officer. Grants 
Officers shall not permit a transfer 
that would cause any Federal appro-
priation or part thereof to be used for 
purposes other than those consistent 
with the original intent of the appro-
priation. 

(g) All other changes to nonconstruc-
tion budgets, except for the changes de-
scribed in paragraph (j), do not require 
prior approval. 

(h) For construction awards, recipi-
ents shall request prior written ap-
proval promptly from the Grants Offi-
cer for budget revisions whenever para-
graphs (h) (1), (2) or (3) of this section 
apply. 

(1) The revision results from changes 
in the scope or the objective of the 
project or program. 

(2) The need arises for additional 
Federal funds to complete the project. 

(3) A revision is desired which in-
volves specific costs for which prior 
written approval requirements may be 
imposed consistent with applicable 
OMB cost principles listed in § 145.27. 

(i) No other prior approval require-
ments for specific items may be im-

posed unless a deviation has been ap-
proved by OMB. 

(j) When the Department makes an 
award that provides support for both 
construction and nonconstruction 
work, the Department may require the 
recipient to request prior approval 
from the Department before making 
any fund or budget transfers between 
the two types of work supported. 

(k) For both construction and non-
construction awards, the Department 
shall require recipients to notify the 
Department in writing promptly when-
ever the amount of Federal authorized 
funds is expected to exceed the needs of 
the recipient for the project period by 
more than $5,000 or five percent of the 
Federal award, whichever is greater. 
This notification shall not be required 
if an application for additional funding 
is submitted for a continuation award. 

(l) When requesting approval for 
budget revisions, recipients shall use 
the budget forms that were used in the 
application unless the Grants Officer 
indicates a letter of request suffices. 

(m) Within 30 calendar days from the 
date of receipt of the request for budg-
et revisions, the Grants Officer shall 
review the request and notify the re-
cipient whether the budget revisions 
have been approved. If the revision is 
still under consideration at the end of 
30 calendar days, the Grants Officer 
shall inform the recipient in writing of 
the date when the recipient may expect 
the decision. 

§ 145.26 Non-Federal audits. 
(a) Recipients and subrecipients that 

are institutions of higher education or 
other non-profit organizations (includ-
ing hospitals) shall be subject to the 
audit requirements contained in the 
Single Audit Act Amendments of 1996 
(31 U.S.C. 7501–7507) and revised OMB 
Circular A–133, ‘‘Audits of States, 
Local Governments, and Non-Profit Or-
ganizations.’’ 

(b) State and local governments shall 
be subject to the audit requirements 
contained in the Single Audit Act 
Amendments of 1996 (31 U.S.C. 7501– 
7507) and revised OMB Circular A–133, 
‘‘Audits of States, Local Governments, 
and Non-Profit Organizations.’’ 

(c) For-profit hospitals not covered 
by the audit provisions of revised OMB 
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Circular A–133 shall be subject to the 
audit requirements of the Federal 
awarding agencies. 

(d) Commercial organizations shall 
be subject to the audit requirements of 
the Department or the prime recipient 
as incorporated into the award docu-
ment. 

[59 FR 18731, Apr. 20, 1994, as amended at 62 
FR 45939, 45941, Aug. 29, 1997] 

§ 145.27 Allowable costs. 

For each kind of recipient, there is a 
set of Federal principles for deter-
mining allowable costs. Allowability of 
costs shall be determined in accord-
ance with the cost principles applicable 
to the entity incurring the costs. Thus, 
allowability of costs incurred by State, 
local or federally-recognized Indian 
tribal governments is determined in 
accordance with the provisions of OMB 
Circular A–87, ‘‘Cost Principles for 
State and Local Governments.’’ The al-
lowability of costs incurred by non- 
profit organizations is determined in 
accordance with the provisions of OMB 
Circular A–122, ‘‘Cost Principles for 
Non-Profit Organizations.’’ The allow-
ability of costs incurred by institutions 
of higher education is determined in 
accordance with the provisions of OMB 
Circular A–21, ‘‘Cost Principles for 
Educational Institutions.’’ The allow-
ability of costs incurred by hospitals is 
determined in accordance with the pro-
visions of appendix E of 45 CFR part 74, 
‘‘Principles for Determining Costs Ap-
plicable to Research and Development 
Under Grants and Contracts with Hos-
pitals.’’ The allowability of costs in-
curred by commercial organizations 
and those non-profit organizations list-
ed in Attachment C to Circular A–122 is 
determined in accordance with the pro-
visions of the Federal Acquisition Reg-
ulation (FAR) at 48 CFR part 31. 

§ 145.28 Period of availability of funds. 

Where a funding period is specified, a 
recipient may charge to the grant only 
allowable costs resulting from obliga-
tions incurred during the funding pe-
riod and any pre-award costs author-
ized by the Department, unless other-
wise provided in the grant or coopera-
tive agreement. 

PROPERTY STANDARDS 

§ 145.30 Purpose of property stand-
ards. 

Sections 145.31 through 145.37 set 
forth uniform standards governing 
management and disposition of prop-
erty furnished by the Federal Govern-
ment whose cost was charged to a 
project supported by a Federal award. 
The Department shall require recipi-
ents to observe these standards under 
awards and shall not impose additional 
requirements, unless specifically re-
quired by Federal statute. The recipi-
ent may use its own property manage-
ment standards and procedures pro-
vided it observes the provisions of 
§§ 145.31 through 145.37. 

§ 145.31 Insurance coverage. 

Recipients shall, at a minimum, pro-
vide the equivalent insurance coverage 
for real property and equipment ac-
quired with Federal funds as provided 
to property owned by the recipient. 
Federally-owned property need not be 
insured unless required by the terms 
and conditions of the award. 

§ 145.32 Real property. 

Each award shall prescribe any appli-
cable requirements for recipients con-
cerning the use and disposition of real 
property acquired in whole or in part 
under awards. Unless otherwise pro-
vided by statute, such requirements, at 
a minimum, shall contain the fol-
lowing: 

(a) Title to real property shall vest in 
the recipient subject to the condition 
that the recipient shall use the real 
property for the authorized purpose of 
the project as long as it is needed and 
shall not encumber the property with-
out approval of the Department. 

(b) The recipient shall obtain written 
approval by the Department for the use 
of real property in other Federally- 
sponsored projects when the recipient 
determines that the property is no 
longer needed for the purpose of the 
original project. Use in other projects 
shall be limited to those under Feder-
ally-sponsored projects (i.e., awards) or 
programs that have purposes con-
sistent with those authorized for sup-
port by the Department. 
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(c) When the real property is no 
longer needed as provided in para-
graphs (a) and (b), the recipient shall 
request disposition instructions from 
the cognizant Grants Officer. The De-
partment shall observe one or more of 
the following disposition instructions. 

(1) The recipient may be permitted to 
retain title without further obligation 
to the Federal Government after it 
compensates the Federal Government 
for that percentage of the current fair 
market value of the property attrib-
utable to the Federal participation in 
the project. 

(2) The recipient may be directed to 
sell the property under guidelines pro-
vided by the Department and pay the 
Federal Government for that percent-
age of the current fair market value of 
the property attributable to the Fed-
eral participation in the project (after 
deducting actual and reasonable selling 
and fix-up expenses, if any, from the 
sales proceeds). When the recipient is 
authorized or required to sell the prop-
erty, proper sales procedures shall be 
established that provide for competi-
tion to the extent practicable and re-
sult in the highest possible return. 

(3) The recipient may be directed to 
transfer title to the property to the 
Federal Government or to an eligible 
third party provided that, in such 
cases, the recipient shall be entitled to 
compensation for its attributable per-
centage of the current fair market 
value of the property. 

§ 145.33 Federally-owned and exempt 
property. 

(a) Federally-owned property. (1) Title 
to Federally-owned property remains 
vested in the Federal Government. Re-
cipients shall submit annually an in-
ventory listing of Federally-owned 
property in their custody to the De-
partment. Upon completion of the 
award or when the property is no 
longer needed, the recipient shall re-
port the property to the Department 
for further Federal agency utilization. 

(2) If the Department has no further 
need for the property, it shall be de-
clared excess and reported to the Gen-
eral Services Administration, unless 
the Department has statutory author-
ity to dispose of the property by alter-
native methods (e.g., the authority 

provided by the Federal Technology 
Transfer Act (15 U.S.C. 3710 (I)) to do-
nate research equipment to edu-
cational and non-profit organizations 
in accordance with Executive Order 
12821, ‘‘Improving Mathematics and 
Science Education in Support of the 
National Education Goals.’’) Appro-
priate instructions shall be issued to 
the recipient by the Department. 

(b) Exempt property. When statutory 
authority exists, the Department has 
the option to vest title to property ac-
quired with Federal funds in the recipi-
ent without further obligation to the 
Federal Government and under condi-
tions the Department considers appro-
priate. Such property is ‘‘exempt prop-
erty.’’ Should the Department not es-
tablish conditions, title to exempt 
property upon acquisition shall vest in 
the recipient without further obliga-
tion to the Federal Government. 

§ 145.34 Equipment. 
(a) Title to equipment acquired by a 

recipient with Federal funds shall vest 
in the recipient, subject to conditions 
of this section. 

(b) The recipient shall not use equip-
ment acquired with Federal funds to 
provide services to non-Federal outside 
organizations for a fee that is less than 
private companies charge for equiva-
lent services, unless specifically au-
thorized by Federal statute, for as long 
as the Federal Government retains an 
interest in the equipment. 

(c) The recipient shall use the equip-
ment in the project or program for 
which it was acquired as long as need-
ed, whether or not the project or pro-
gram continues to be supported by Fed-
eral funds and shall not encumber the 
property without approval of the De-
partment. When no longer needed for 
the original project or program, the re-
cipient shall use the equipment in con-
nection with its other federally-spon-
sored activities, in the following order 
of priority: First, Activities sponsored 
by the Department which funded the 
original project, then activities spon-
sored by other the Department. 

(d) During the time that equipment 
is used on the project or program for 
which it was acquired, the recipient 
shall make it available for use on other 
projects or programs if such other use 
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will not interfere with the work on the 
project or program for which the equip-
ment was originally acquired. First 
preference for such other use shall be 
given to other projects or programs 
sponsored by the Department that fi-
nanced the equipment; second pref-
erence shall be given to projects or pro-
grams sponsored by other the Depart-
ment. If the equipment is owned by the 
Federal Government, use on other ac-
tivities not sponsored by the Federal 
Government shall be permissible if au-
thorized by the Department. User 
charges shall be treated as program in-
come. 

(e) When acquiring replacement 
equipment, the recipient may use the 
equipment to be replaced as trade-in or 
sell the equipment and use the pro-
ceeds to offset the costs of the replace-
ment equipment subject to the ap-
proval of the Department. 

(f) The recipient’s property manage-
ment standards for equipment acquired 
with Federal funds and Federally- 
owned equipment shall include all of 
the following. 

(1) Equipment records shall be main-
tained accurately and shall include the 
following information. 

(i) A description of the equipment. 
(ii) Manufacturer’s serial number, 

model number, Federal stock number, 
national stock number, or other identi-
fication number. 

(iii) Source of the equipment, includ-
ing the award number. 

(iv) Whether title vests in the recipi-
ent or the Federal Government. 

(v) Acquisition date (or date re-
ceived, if the equipment was furnished 
by the Federal Government) and cost. 

(vi) Information from which one can 
calculate the percentage of Federal 
participation in the cost of the equip-
ment (not applicable to equipment fur-
nished by the Federal Government). 

(vii) Location and condition of the 
equipment and the date the informa-
tion was reported. 

(viii) Unit acquisition cost. 
(ix) Ultimate disposition data, in-

cluding date of disposal and sales price 
or the method used to determine cur-
rent fair market value where a recipi-
ent compensates the Department for 
its share. 

(2) Equipment owned by the Federal 
Government shall be identified to indi-
cate Federal ownership. 

(3) A physical inventory of equipment 
shall be taken and the results rec-
onciled with the equipment records at 
least once every two years. Any dif-
ferences between quantities deter-
mined by the physical inspection and 
those shown in the accounting records 
shall be investigated to determine the 
causes of the difference. The recipient 
shall, in connection with the inven-
tory, verify the existence, current uti-
lization, and continued need for the 
equipment. 

(4) A control system shall be in effect 
to insure adequate safeguards to pre-
vent loss, damage, or theft of the 
equipment. Any loss, damage, or theft 
of equipment shall be investigated and 
fully documented; if the equipment was 
owned by the Federal Government, the 
recipient shall promptly notify the De-
partment. 

(5) Adequate maintenance procedures 
shall be implemented to keep the 
equipment in good condition. 

(6) Where the recipient is authorized 
or required to sell the equipment, prop-
er sales procedures shall be established 
which provide for competition to the 
extent practicable and result in the 
highest possible return. 

(g) When the recipient no longer 
needs the equipment, the equipment 
may be used for other activities in ac-
cordance with the following standards. 
For equipment with a current per unit 
fair market value of $5,000 or more, the 
recipient may retain the equipment for 
other uses provided that compensation 
is made to the original agency or its 
successor. The amount of compensa-
tion shall be computed by applying the 
percentage of Federal participation in 
the cost of the original project or pro-
gram to the current fair market value 
of the equipment. If the recipient has 
no need for the equipment, the recipi-
ent shall request disposition instruc-
tions from the Department. The De-
partment shall determine whether the 
equipment can be used to meet the 
agency’s requirements. If no require-
ment exists within that agency, the 
availability of the equipment shall be 
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reported to the General Services Ad-
ministration by the Department to de-
termine whether a requirement for the 
equipment exists in other Federal 
agencies. The Department shall issue 
instructions to the recipient no later 
than 120 calendar days after the recipi-
ent’s request and the following proce-
dures shall govern. 

(1) If so instructed or if disposition 
instructions are not issued within 120 
calendar days after the recipient’s re-
quest, the recipient shall sell the 
equipment and reimburse the Depart-
ment an amount computed by applying 
to the sales proceeds the percentage of 
Federal participation in the cost of the 
original project or program. However, 
the recipient shall be permitted to de-
duct and retain from the Federal share 
$500 or ten percent of the proceeds, 
whichever is less, for the recipient’s 
selling and handling expenses. 

(2) If the recipient is instructed to 
ship the equipment elsewhere, the re-
cipient shall be reimbursed by the Fed-
eral Government by an amount which 
is computed by applying the percent-
age of the recipient’s participation in 
the cost of the original project or pro-
gram to the current fair market value 
of the equipment, plus any reasonable 
shipping or interim storage costs in-
curred. 

(3) If the recipient is instructed to 
otherwise dispose of the equipment, the 
recipient shall be reimbursed by the 
Department for such costs incurred in 
its disposition. 

(4) The Department may reserve the 
right to transfer the title to the Fed-
eral Government or to a third party 
named by the Federal Government 
when such third party is otherwise eli-
gible under existing statutes. Such 
transfer shall be subject to the fol-
lowing standards. 

(i) The equipment shall be appro-
priately identified in the award or oth-
erwise made known to the recipient in 
writing. 

(ii) The Department shall issue dis-
position instructions within 120 cal-
endar days after receipt of a final in-
ventory. The final inventory shall list 
all equipment acquired with grant 
funds and federally-owned equipment. 
If the Department fails to issue disposi-
tion instructions within the 120 cal-

endar day period, the recipient shall 
apply the standards of this section, as 
appropriate. 

(iii) When the Department exercises 
its right to take title, the equipment 
shall be subject to the provisions for 
federally-owned equipment. 

§ 145.35 Supplies and other expend-
able property. 

(a) Title to supplies and other ex-
pendable property shall vest in the re-
cipient upon acquisition. If there is a 
residual inventory of unused supplies 
exceeding $5,000 in total aggregate 
value upon termination or completion 
of the project or program and the sup-
plies are not needed for any other Fed-
erally-sponsored project or program, 
the recipient shall retain the supplies 
for use on non-Federal sponsored ac-
tivities or sell them, but shall, in ei-
ther case, compensate the Federal Gov-
ernment for its share. The amount of 
compensation shall be computed in the 
same manner as for equipment. 

(b) The recipient shall not use sup-
plies acquired with Federal funds to 
provide services to non-Federal outside 
organizations for a fee that is less than 
private companies charge for equiva-
lent services, unless specifically au-
thorized by Federal statute as long as 
the Federal Government retains an in-
terest in the supplies. 

§ 145.36 Intangible property. 

(a) The recipient may copyright any 
work that is subject to copyright and 
was developed, or for which ownership 
was purchased, under an award. The 
Department reserves a royalty-free, 
nonexclusive and irrevocable right to 
reproduce, publish, or otherwise use 
the work for Federal purposes, and to 
authorize others to do so. 

(b) Recipients are subject to applica-
ble regulations governing patents and 
inventions, including government-wide 
regulations issued by the Department 
of Commerce at 37 CFR part 401, 
‘‘Rights to Inventions Made by Non-
profit Organizations and Small Busi-
ness Firms Under Government Grants, 
Contracts and Cooperative Agree-
ments.’’ 

(c) The Federal Government has the 
right to: 
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(1) Obtain, reproduce, publish or oth-
erwise use the data first produced 
under an award; and 

(2) Authorize others to receive, repro-
duce, publish, or otherwise use such 
data for Federal purposes. 

(d) (1) In addition, in response to a 
Freedom of Information Act (FOIA) re-
quest for research data relating to pub-
lished research findings produced under 
an award that were used by the Federal 
Government in developing an agency 
action that has the force and effect of 
law, the Federal awarding agency shall 
request, and the recipient shall pro-
vide, within a reasonable time, the re-
search data so that they can be made 
available to the public through the pro-
cedures established under the FOIA. If 
the Federal awarding agency obtains 
the research data solely in response to 
a FOIA request, the agency may charge 
the requester a reasonable fee equaling 
the full incremental cost of obtaining 
the research data. This fee should re-
flect costs incurred by the agency, the 
recipient, and applicable subrecipients. 
This fee is in addition to any fees the 
agency may assess under the FOIA (5 
U.S.C. 552(a)(4)(A)). 

(2) The following definitions apply 
for purposes of this paragraph (d): 

(i) Research data is defined as the re-
corded factual material commonly ac-
cepted in the scientific community as 
necessary to validate research findings, 
but not any of the following: prelimi-
nary analyses, drafts of scientific pa-
pers, plans for future research, peer re-
views, or communications with col-
leagues. This ‘‘recorded’’ material ex-
cludes physical objects (e.g., laboratory 
samples). Research data also do not in-
clude: 

(A) Trade secrets, commercial infor-
mation, materials necessary to be held 
confidential by a researcher until they 
are published, or similar information 
which is protected under law; and 

(B) Personnel and medical informa-
tion and similar information the dis-
closure of which would constitute a 
clearly unwarranted invasion of per-
sonal privacy, such as information that 
could be used to identify a particular 
person in a research study. 

(ii) Published is defined as either 
when: 

(A) Research findings are published 
in a peer-reviewed scientific or tech-
nical journal; or 

(B) A Federal agency publicly and of-
ficially cites the research findings in 
support of an agency action that has 
the force and effect of law. 

(iii) Used by the Federal Government in 
developing an agency action that has the 
force and effect of law is defined as when 
an agency publicly and officially cites 
the research findings in support of an 
agency action that has the force and 
effect of law. 

(3) The requirements set forth in 
paragraph (d)(1) of this section do not 
apply to commercial organizations. 

(e) Title to intangible property and 
debt instruments acquired under an 
award or subaward vests upon acquisi-
tion in the recipient. The recipient 
shall use that property for the origi-
nally-authorized purpose, and the re-
cipient shall not encumber the prop-
erty without approval of the Depart-
ment. When no longer needed for the 
originally authorized purpose, disposi-
tion of the intangible property shall 
occur in accordance with the provi-
sions of § 145.34(g). 

[59 FR 18731, Apr. 20, 1994, as amended at 65 
FR 14407, 14409, Mar. 16, 2000] 

§ 145.37 Property trust relationship. 
Real property, equipment, intangible 

property and debt instruments that are 
acquired or improved with Federal 
funds shall be held in trust by the re-
cipient as trustee for the beneficiaries 
of the project or program under which 
the property was acquired or improved. 
Agencies may require recipients to 
record liens or other appropriate no-
tices of record to indicate that per-
sonal or real property has been ac-
quired or improved with Federal funds 
and that use and disposition conditions 
apply to the property. 

PROCUREMENT STANDARDS 

§ 145.40 Purpose of procurement 
standards. 

Sections 145.41 through 145.48 set 
forth standards for use by recipients in 
establishing procedures for the pro-
curement of supplies and other expend-
able property, equipment, real property 
and other services with Federal funds. 
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These standards are furnished to en-
sure that such materials and services 
are obtained in an effective manner 
and in compliance with the provisions 
of applicable Federal statutes and ex-
ecutive orders. No additional procure-
ment standards or requirements shall 
be imposed by the Department upon re-
cipients, unless specifically required by 
Federal statute or executive order or 
approved by OMB. The standards in 
§§ 145.1 through 145.48 do not apply to 
small awards, except where imposed by 
Federal statute or Executive Order. 

§ 145.41 Recipient responsibilities. 
The standards contained in this sec-

tion do not relieve the recipient of the 
contractual responsibilities arising 
under its contract(s). The recipient is 
the responsible authority, without re-
course to the Department, regarding 
the settlement and satisfaction of all 
contractual and administrative issues 
arising out of procurements entered 
into in support of an award or other 
agreement. This includes disputes, 
claims, protests of award, source eval-
uation or other matters of a contrac-
tual nature. Matters concerning viola-
tion of statute are to be referred to 
such Federal, State or local authority 
as may have proper jurisdiction. 

§ 145.42 Code of conduct. 
The recipient shall maintain written 

standards of conduct governing the 
performance of its employees engaged 
in the award and administration of 
contracts. No employee, officer, or 
agent shall participate in the selection, 
award, or administration of a contract 
supported by Federal funds if a real or 
apparent conflict of interest would be 
involved. Such a conflict would arise 
when the employee, officer, or agent, 
any member of his or her immediate 
family, his or her partner, or an orga-
nization which employs or is about to 
employ any of the parties indicated 
herein, has a financial or other interest 
in the firm selected for an award. The 
officers, employees, and agents of the 
recipient shall neither solicit nor ac-
cept gratuities, favors, or anything of 
monetary value from contractors, or 
parties to subagreements. However, re-
cipients may set standards for situa-
tions in which the financial interest is 

not substantial or the gift is an unso-
licited item of nominal value. The 
standards of conduct shall provide for 
disciplinary actions to be applied for 
violations of such standards by offi-
cers, employees, or agents of the re-
cipient. 

§ 145.43 Competition. 

All procurement transactions shall 
be conducted in a manner to provide, 
to the maximum extent practical, open 
and free competition. The recipient 
shall be alert to organizational con-
flicts of interest as well as noncompeti-
tive practices among contractors that 
may restrict or eliminate competition 
or otherwise restrain trade. In order to 
ensure objective contractor perform-
ance and eliminate unfair competitive 
advantage, contractors that develop or 
draft specifications, requirements, 
statements of work, invitations for 
bids and/or requests for proposals shall 
be excluded from competing for such 
procurements. Awards shall be made to 
the bidder or offeror whose bid or offer 
is responsive to the solicitation and is 
most advantageous to the recipient, 
price, quality and other factors consid-
ered. Solicitations shall clearly set 
forth all requirements that the bidder 
or offeror shall fulfill in order for the 
bid or offer to be evaluated by the re-
cipient. Any and all bids or offers may 
be rejected when it is in the recipient’s 
interest to do so. 

§ 145.44 Procurement procedures. 

(a) All recipients shall establish writ-
ten procurement procedures. These 
procedures shall provide for, at a min-
imum, that paragraphs (a)(1), (2) and 
(3) of this section apply. 

(1) Recipients avoid purchasing un-
necessary items. 

(2) Where appropriate, an analysis is 
made of lease and purchase alter-
natives to determine which would be 
the most economical and practical pro-
curement for the Federal Government. 

(3) Solicitations for goods and serv-
ices provide for all of the following: 

(i) A clear and accurate description 
of the technical requirements for the 
material, product or service to be pro-
cured. In competitive procurements, 
such a description shall not contain 
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features which unduly restrict com-
petition. 

(ii) Requirements which the bidder/ 
offeror must fulfill and all other fac-
tors to be used in evaluating bids or 
proposals. 

(iii) A description, whenever prac-
ticable, of technical requirements in 
terms of functions to be performed or 
performance required, including the 
range of acceptable characteristics or 
minimum acceptable standards. 

(iv) The specific features of ‘‘brand 
name or equal’’ descriptions that bid-
ders are required to meet when such 
items are included in the solicitation. 

(v) The acceptance, to the extent 
practicable and economically feasible, 
of products and services dimensioned in 
the metric system of measurement. 

(vi) Preference, to the extent prac-
ticable and economically feasible, for 
products and services that conserve 
natural resources and protect the envi-
ronment and are energy efficient. 

(b) Positive efforts shall be made by 
recipients to utilize small businesses, 
minority-owned firms, and women’s 
business enterprises, whenever pos-
sible. Recipients of Federal awards 
shall take all of the following steps to 
further this goal. 

(1) Ensure that small businesses, mi-
nority-owned firms, and women’s busi-
ness enterprises are used to the fullest 
extent practicable. 

(2) Make information on forthcoming 
opportunities available and arrange 
time frames for purchases and con-
tracts to encourage and facilitate par-
ticipation by small businesses, minor-
ity-owned firms, and women’s business 
enterprises. 

(3) Consider in the contract process 
whether firms competing for larger 
contracts intend to subcontract with 
small businesses, minority-owned 
firms, and women’s business enter-
prises. 

(4) Encourage contracting with con-
sortiums of small businesses, minority- 
owned firms and women’s business en-
terprises when a contract is too large 
for one of these firms to handle individ-
ually. 

(5) Use the services and assistance, as 
appropriate, of such organizations as 
the Small Business Administration and 
the Department of Commerce’s Minor-

ity Business Development Agency in 
the solicitation and utilization of 
small businesses, minority-owned firms 
and women’s business enterprises. 

(c) The type of procurement instru-
ments used (e.g., fixed price contracts, 
cost reimbursement contracts, pur-
chase orders, and incentive contracts) 
shall be determined by the recipient 
but shall be appropriate for the par-
ticular procurement and for promoting 
the best interest of the program or 
project involved. The ‘‘cost-plus-a-per-
centage-of-cost’’ or ‘‘percentage of con-
struction cost’’ methods of contracting 
shall not be used. 

(d) Contracts shall be awarded only 
to responsible contractors who possess 
the potential ability to perform suc-
cessfully under the terms and condi-
tions of the proposed procurement. 
Consideration shall be given to such 
matters as contractor integrity, record 
of past performance, financial and 
technical resources or accessibility to 
other necessary resources. In certain 
circumstances, contracts with certain 
parties are restricted by implementa-
tion of E.O.s 12549 and 12689, ‘‘Debar-
ment and Suspension,’’ implemented at 
2 CFR 601. 

(e) Recipients shall, on request, make 
available for the Department, pre- 
award review and procurement docu-
ments, such as request for proposals or 
invitations for bids, independent cost 
estimates, etc., when any of the fol-
lowing conditions apply. 

(1) A recipient’s procurement proce-
dures or operation fails to comply with 
the procurement standards in the De-
partment’s implementation of this reg-
ulation. 

(2) The procurement is expected to 
exceed the small purchase limitation 
and is to be awarded without competi-
tion or only one bid or offer is received 
in response to a solicitation. 

(3) The procurement, which is ex-
pected to exceed the small purchase 
limitation, specifies a ‘‘brand name’’ 
product. 

(4) The proposed award over the 
small purchase limitation is to be 
awarded to other than the apparent 
low bidder under a sealed bid procure-
ment. 
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(5) A proposed contract modification 
changes the scope of a contract or in-
creases the contract amount by more 
than the amount of the small purchase 
limitation. 

[59 FR 18731, Apr. 20, 1994, as amended at 72 
FR 10035, Mar. 7, 2007] 

§ 145.45 Cost and price analysis. 
Some form of cost or price analysis 

shall be made and documented in the 
procurement files in connection with 
every procurement action. Price anal-
ysis may be accomplished in various 
ways, including the comparison of 
price quotations submitted, market 
prices and similar indicia, together 
with discounts. Cost analysis is the re-
view and evaluation of each element of 
cost to determine reasonableness, 
allocability and allowability. 

§ 145.46 Procurement records. 
Procurement records and files for 

purchases in excess of the small pur-
chase limitation shall include the fol-
lowing at a minimum: 

(a) basis for contractor selection, 
(b) justification for lack of competi-

tion when competitive bids or offers 
are not obtained, and 

(c) basis for award cost or price. 

§ 145.47 Contract administration. 
A system for contract administration 

shall be maintained to ensure con-
tractor conformance with the terms, 
conditions and specifications of the 
contract and to ensure adequate and 
timely follow up of all purchases. Re-
cipients shall evaluate contractor per-
formance and document, as appro-
priate, whether contractors have met 
the terms, conditions and specifica-
tions of the contract. 

§ 145.48 Contract clauses. 
The recipient shall include, in addi-

tion to clauses to define a sound and 
complete agreement, the following 
clauses in all contracts. The following 
clauses shall also be applied to sub-
contracts. 

(a) Contracts in excess of the small 
purchase limitation shall contain con-
tract clauses that allow for administra-
tive, contractual, or legal remedies in 
instances in which a contractor vio-

lates or breaches the contract terms, 
and provide for such remedial actions 
as may be appropriate. 

(b) All contracts in excess of the 
small purchase limitation shall con-
tain suitable clauses for termination 
by the recipient, including the manner 
by which termination shall be effected 
and the basis for settlement. The 
clauses shall describe conditions under 
which the contract may be terminated 
by the recipient for default of the con-
tractor as well as conditions where the 
contract may be terminated for con-
venience because of circumstances be-
yond the control of the contractor. 

(c) Except as otherwise required by 
statute, an award that requires the 
contracting (or subcontracting) for 
construction or facility improvements 
shall provide for the recipient to follow 
its own requirements relating to bid 
guarantees, performance bonds, and 
payment bonds unless the construction 
contract or subcontract exceeds 
$100,000. For those contracts or sub-
contracts exceeding $100,000, the De-
partment may accept the bonding pol-
icy and requirements of the recipient, 
provided the Department has made a 
determination that the Federal Gov-
ernment’s interest is adequately pro-
tected. If such a determination has not 
been made, the minimum requirements 
shall be as follows. 

(1) A bid guarantee from each bidder 
equivalent to five percent of the bid 
price. The ‘‘bid guarantee’’ shall con-
sist of a firm commitment such as a 
bid bond, certified check, or other ne-
gotiable instrument accompanying a 
bid as assurance that the bidder shall, 
upon acceptance of his bid, execute 
such contractual documents as may be 
required within the time specified. 

(2) A performance bond on the part of 
the contractor for 100 percent of the 
contract price or other amount ap-
proved by the Grants Officer. A ‘‘per-
formance bond’’ is one executed in con-
nection with a contract to secure ful-
fillment of all the contractor’s obliga-
tions under such contract. 

(3) A payment bond on the part of the 
contractor for 100 percent of the con-
tract price. A ‘‘payment bond’’ is one 
executed in connection with a contract 
to assure payment as required by stat-
ute of all persons supplying labor and 
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material in the execution of the work 
provided for in the contract. 

(4) Where bonds are required in the 
situations described herein, the bonds 
shall be obtained from companies hold-
ing certificates of authority as accept-
able sureties pursuant to 31 CFR part 
223, ‘‘Surety Companies Doing Business 
with the United States.’’ 

(d) All negotiated contracts (except 
those for less than the small purchase 
limitation) awarded by recipients shall 
include a provision to the effect that 
the recipient, the Department, the 
Comptroller General of the United 
States, or any of their duly authorized 
representatives, shall have access to 
any books, documents, papers and 
records of the contractor which are di-
rectly pertinent to a specific program 
for the purpose of making audits, ex-
aminations, excerpts and tran-
scriptions. 

(e) All contracts, including small 
purchases, awarded by recipients and 
their contractors shall contain the con-
tract clauses in appendix A to this reg-
ulation, as applicable. 

REPORTS AND RECORDS 

§ 145.50 Purpose of reports and 
records. 

Sections 145.51 through 145.53 set 
forth the procedures for monitoring 
and reporting on the recipient’s finan-
cial and program performance and the 
necessary standard reporting forms. 
They also set forth record retention re-
quirements. 

§ 145.51 Monitoring and reporting pro-
gram performance. 

(a) Recipients are responsible for 
managing and monitoring each project, 
program, subaward, function or activ-
ity supported by the award. Recipients 
shall monitor subawards to ensure sub-
recipients have met the audit require-
ments as delineated in § 145.26. 

(b) The Department shall prescribe 
the frequency with which the perform-
ance reports shall be submitted. Except 
as provided in § 145.51(f), performance 
reports shall not be required more fre-
quently than quarterly or, less fre-
quently than annually. Annual reports 
shall be due 90 calendar days after the 
grant year; quarterly or semi-annual 

reports shall be due 30 days after the 
reporting period. The Department may 
require annual reports before the anni-
versary dates of multiple year awards 
in lieu of these requirements. The final 
performance reports are due 90 cal-
endar days after the expiration or ter-
mination of the award. 

(c) If inappropriate, a final technical 
or performance report shall not be re-
quired after completion of the project. 

(d) When required, performance re-
ports shall generally contain, for each 
award, brief information on each of the 
following. 

(1) A comparison of actual accom-
plishments with the goals and objec-
tives established for the period, the 
findings of the investigator, or both. 
Whenever appropriate and the output 
of programs or projects can be readily 
quantified, such quantitative data 
should be related to cost data for com-
putation of unit costs. 

(2) Reasons why established goals 
were not met, if appropriate. 

(3) Other pertinent information in-
cluding, when appropriate, analysis 
and explanation of cost overruns or 
high unit costs. 

(e) Recipients shall not be required to 
submit more than the original and two 
copies of performance reports. 

(f) Recipients shall immediately no-
tify the Department of developments 
that have a significant impact on the 
award-supported activities. Also, noti-
fication shall be given in the case of 
problems, delays, or adverse conditions 
which materially impair the ability to 
meet the objectives of the award. This 
notification shall include a statement 
of the action taken or contemplated, 
and any assistance needed to resolve 
the situation. 

(g) The Department may make site 
visits, as needed. 

(h) The Department shall comply 
with clearance requirements of 5 CFR 
part 1320 when requesting performance 
data from recipients. 

§ 145.52 Financial reporting. 

(a) The following forms or such other 
forms as may be approved by OMB are 
authorized for obtaining financial in-
formation from recipients. 

VerDate Aug<31>2005 09:38 May 14, 2008 Jkt 214074 PO 00000 Frm 00695 Fmt 8010 Sfmt 8010 Y:\SGML\214074.XXX 214074eb
en

th
al

l o
n 

P
R

O
D

P
C

60
 w

ith
 C

F
R



686 

22 CFR Ch. I (4–1–08 Edition) § 145.52 

(1) SF–269 or SF–269A, Financial Status 
Report 

(i) The Department shall require re-
cipients to use the SF–269 or SF–269A 
to report the status of funds for all 
nonconstruction projects or programs, 
unless an equivalent form has been pre-
scribed by the Grants Officer and ap-
proved by the OMB and the Office of 
the Procurement Executive (A/OPE), 
e.g., Form JF–61 for the Office of Over-
seas Schools (A/OPR/OS). The Depart-
ment may also have the option of not 
requiring the SF–269 or SF–269A when 
the SF–270, Request for Advance or Re-
imbursement, or SF–272, Report of Fed-
eral Cash Transactions, is determined 
to provide adequate information to 
meet its needs, except that a final SF– 
269 or SF–269A shall be required at the 
completion of the project when the SF– 
270 is used only for advances. 

(ii) The Grants Officer shall prescribe 
whether the report shall be on a cash 
or accrual basis. If the Department re-
quires accrual information and the re-
cipient’s accounting records are not 
normally kept on the accrual basis, the 
recipient shall not be required to con-
vert its accounting system, but shall 
develop such accrual information 
through best estimates based on an 
analysis of the documentation on hand. 

(iii) The Department shall determine 
the frequency of the Financial Status 
Report for each project or program, 
considering the size and complexity of 
the particular project or program. 
However, the report shall not be re-
quired more frequently than quarterly 
or less frequently than annually. A 
final report shall be required at the 
completion of the agreement. 

(iv) The Department shall require re-
cipients to submit the SF–269 or SF– 
269A (an original and no more than two 
copies) no later than 30 days after the 
end of each specified reporting period 
for quarterly and semi-annual reports, 
and 90 calendar days for annual and 
final reports. Extensions of reporting 
due dates may be approved by the De-
partment upon request of the recipient. 

(2) SF–272, Report of Federal Cash 
Transactions 

(i) When funds are advanced to re-
cipients the Department shall require 

each recipient to submit the SF–272 
and, when necessary, its continuation 
sheet, SF–272a. The Department shall 
use this report to monitor cash ad-
vanced to recipients and to obtain dis-
bursement information for each agree-
ment with the recipients. 

(ii) The Department may require 
forecasts of Federal cash requirements 
in the ‘‘Remarks’’ section of the re-
port. 

(iii) When practical and deemed nec-
essary, the Department may require re-
cipients to report in the ‘‘Remarks’’ 
section the amount of cash advances 
received in excess of three days. Re-
cipients shall provide short narrative 
explanations of actions taken to reduce 
the excess balances. 

(iv) Recipients shall be required to 
submit not more than the original and 
two copies of the SF–272 15 calendar 
days following the end of each quarter. 
The Department may require a month-
ly report from those recipients receiv-
ing advances totaling $1 million or 
more per year. 

(v) The Grants Officer may waive the 
requirement for submission of the SF– 
272 for any one of the following rea-
sons: 

(A) When monthly advances do not 
exceed $25,000 per recipient, provided 
that such advances are monitored 
through other forms contained in this 
section; 

(B) If, in the Grants Officer’s opinion, 
the recipient’s accounting controls are 
adequate to minimize excessive Fed-
eral advances; or 

(C) When the electronic payment 
mechanisms provide adequate data. 

(b) When the Department needs addi-
tional information or more frequent re-
ports, the following shall be observed. 

(1) When additional information is 
needed to comply with legislative re-
quirements, the Department shall issue 
instructions to require recipients to 
submit such information under the 
‘‘Remarks’’ section of the reports. 

(2) When the Department determines 
that a recipient’s accounting system 
does not meet the standards in § 145.21, 
additional pertinent information to 
further monitor awards may be ob-
tained upon written notice to the re-
cipient until such time as the system is 
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brought up to standard. The Depart-
ment, in obtaining this information, 
shall comply with report clearance re-
quirements of 5 CFR part 1320. 

(3) The Grants Officer may ‘‘shade 
out’’ any line item on any report if not 
necessary. 

(4) The Department may accept the 
identical information from the recipi-
ents in machine readable format or 
computer printouts or electronic out-
puts in lieu of prescribed formats. 

(5) The Department may provide 
computer or electronic outputs to re-
cipients when such expedites or con-
tributes to the accuracy of reporting. 

§ 145.53 Retention and access require-
ments for records. 

(a) This section sets forth require-
ments for record retention and access 
to records for awards to recipients. The 
Department shall not impose any other 
record retention or access require-
ments upon recipients. 

(b) Financial records, supporting doc-
uments, statistical records, and all 
other records pertinent to an award 
shall be retained for a period of three 
years from the date of submission of 
the final expenditure report or, for 
awards that are renewed quarterly or 
annually, from the date of the submis-
sion of the quarterly or annual finan-
cial report, as authorized by the De-
partment. The only exceptions are the 
following. 

(1) If any litigation, claim, or audit is 
started before the expiration of the 3- 
year period, the records shall be re-
tained until all litigation, claims or 
audit findings involving the records 
have been resolved and final action 
taken. 

(2) Records for real property and 
equipment acquired with Federal funds 
shall be retained for 3 years after final 
disposition. 

(3) When records are transferred to or 
maintained by the Department, the 3- 
year retention requirement is not ap-
plicable to the recipient. 

(4) Indirect cost rate proposals, cost 
allocations plans, etc. as specified in 
§ 145.53(g). 

(c) Copies of original records may be 
substituted for the original records if 
authorized by the Department. 

(d) The Department shall request 
transfer of certain records to its cus-
tody from recipients when it deter-
mines that the records possess long 
term retention value. However, in 
order to avoid duplicate recordkeeping, 
the Department may make arrange-
ments for recipients to retain any 
records that are continuously needed 
for joint use. 

(e) The Department, the Inspector 
General, Comptroller General of the 
United States, or any of their duly au-
thorized representatives, have the 
right of timely and unrestricted access 
to any books, documents, papers, or 
other records of recipients that are per-
tinent to the awards, in order to make 
audits, examinations, excerpts, tran-
scripts and copies of such documents. 
This right also includes timely and rea-
sonable access to a recipient’s per-
sonnel for the purpose of interview and 
discussion related to such documents. 
The rights of access in this paragraph 
are not limited to the required reten-
tion period, but shall last as long as 
records are retained. 

(f) Unless required by statute, no De-
partment shall place restrictions on re-
cipients that limit public access to the 
records of recipients that are pertinent 
to an award, except when the Depart-
ment can demonstrate that such 
records shall be kept confidential and 
would have been exempted from disclo-
sure pursuant to the Freedom of Infor-
mation Act (5 U.S.C. 552) if the records 
had belonged to the Department. 

(g) Indirect cost rate proposals, cost 
allocations plans, etc. Paragraphs (g)(1) 
and (g)(2) apply to the following types 
of documents, and their supporting 
records: Indirect cost rate computa-
tions or proposals, cost allocation 
plans, and any similar accounting com-
putations of the rate at which a par-
ticular group of costs is chargeable 
(such as computer usage chargeback 
rates or composite fringe benefit 
rates). 

(1) If submitted for negotiation. If 
the recipient submits to the Depart-
ment or the subrecipient submits to 
the recipient the proposal, plan, or 
other computation to form the basis 
for negotiation of the rate, then the 3- 
year retention period for its supporting 
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records starts on the date of such sub-
mission. 

(2) If not submitted for negotiation. 
If the recipient is not required to sub-
mit to the Department or the sub-
recipient is not required to submit to 
the recipient the proposal, plan, or 
other computation for negotiation pur-
poses, then the 3-year retention period 
for the proposal, plan, or other com-
putation and its supporting records 
starts at the end of the fiscal year (or 
other accounting period) covered by 
the proposal, plan, or other computa-
tion. 

TERMINATION AND ENFORCEMENT 

§ 145.60 Purpose of termination and 
enforcement. 

Sections 145.61 and 145.62 set forth 
uniform suspension, termination and 
enforcement procedures. 

§ 145.61 Termination. 

(a) Awards may be terminated in 
whole or in part only if paragraphs (a) 
(1), (2) or (3) of this section apply. 

(1) By the Department, if a recipient 
materially fails to comply with the 
terms and conditions of an award. 

(2) By the Department, with the con-
sent of the recipient, in which case the 
two parties shall agree upon the termi-
nation conditions, including the effec-
tive date and, in the case of partial ter-
mination, the portion to be termi-
nated. 

(3) By the recipient, upon sending to 
the Department written notification 
setting forth the reasons for such ter-
mination, the effective date, and, in 
the case of partial termination, the 
portion to be terminated. However, if 
the Department determines in the case 
of partial termination that the reduced 
or modified portion of the grant will 
not accomplish the purposes for which 
the grant was made, it may terminate 
the grant in its entirety under either 
paragraphs (a) (1) or (2). 

(b) If costs are allowed under an 
award, the responsibilities of the re-
cipient referred to in § 145.71(a), includ-
ing those for property management as 
applicable, shall be considered in the 
termination of the award, and provi-
sion shall be made for continuing re-

sponsibilities of the recipient after ter-
mination, as appropriate. 

§ 145.62 Enforcement. 

(a) Remedies for noncompliance. If a re-
cipient materially fails to comply with 
the terms and conditions of an award, 
whether stated in a Federal statute, 
regulation, assurance, application, or 
notice of award, the Department may, 
in addition to imposing any of the spe-
cial conditions outlined in § 145.14, take 
one or more of the following actions, as 
appropriate in the circumstances. 

(1) Temporarily withhold cash pay-
ments pending correction of the defi-
ciency by the recipient or more severe 
enforcement action by the Department. 

(2) Disallow (that is, deny both use of 
funds and any applicable matching 
credit for) all or part of the cost of the 
activity or action not in compliance. 

(3) Wholly or partly suspend or ter-
minate the current award. 

(4) Withhold further awards for the 
project or program. 

(5) Take other remedies that may be 
legally available. 

(b) Hearings and appeals. In taking an 
enforcement action, the awarding 
agency shall provide the recipient an 
opportunity for hearing, appeal, or 
other administrative proceeding to 
which the recipient is entitled under 
any statute or regulation applicable to 
the action involved. 

(c) Effects of suspension and termi-
nation. Costs of a recipient resulting 
from obligations incurred by the re-
cipient during a suspension or after 
termination of an award are not allow-
able unless the awarding agency ex-
pressly authorizes them in the notice 
of suspension or termination or subse-
quently. Other recipient costs during 
suspension or after termination which 
are necessary and not reasonably 
avoidable are allowable if paragraphs 
(c) (1) and (2) of this section apply. 

(1) The costs result from obligations 
which were properly incurred by the re-
cipient before the effective date of sus-
pension or termination, are not in an-
ticipation of it, and in the case of a ter-
mination, are noncancellable. 
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(2) The costs would be allowable if 
the award were not suspended or ex-
pired normally at the end of the fund-
ing period in which the termination 
takes effect. 

(d) Relationship to debarment and sus-
pension. The enforcement remedies 
identified in this section, including 
suspension and termination, do not 
preclude a recipient from being subject 
to debarment and suspension under Ex-
ecutive Orders 12549 and 12689 and the 
implementing regulations at 2 CFR 601. 

[59 FR 18731, Apr. 20, 1994, as amended at 72 
FR 10035, Mar. 7, 2007] 

Subpart D—After-the-Award 
Requirements 

§ 145.70 Purpose. 

Sections 145.71 through 145.73 contain 
closeout procedures and other proce-
dures for subsequent disallowances and 
adjustments. 

§ 145.71 Closeout procedures. 

(a) Recipients shall submit, within 90 
calendar days after the date of comple-
tion of the award, all financial, per-
formance, and other reports as required 
by the terms and conditions of the 
award. The Grants Officer may approve 
extensions when requested by the re-
cipient. 

(b) Unless the Grants Officer author-
izes an extension, a recipient shall liq-
uidate all obligations incurred under 
the award not later than 90 calendar 
days after the funding period or the 
date of completion as specified in the 
terms and conditions of the award. 

(c) The Department shall make 
prompt payments to a recipient for al-
lowable reimbursable costs under the 
award being closed out. 

(d) The recipient shall promptly re-
fund any balances of unobligated cash 
that the Department has advanced or 
paid and that is not authorized to be 
retained by the recipient for use in 
other projects. OMB Circular A–129 
governs unreturned amounts that be-
come delinquent debts. 

(e) When authorized by the terms and 
conditions of the award, the Depart-
ment shall make a settlement for any 
upward or downward adjustments to 

the Federal share of costs after close-
out reports are received. 

(f) The recipient shall account for 
any real and personal property ac-
quired with Federal funds or received 
from the Federal Government in ac-
cordance with §§ 145.31 through 145.37. 

(g) In the event a final audit has not 
been performed prior to the closeout of 
an award, the Department shall retain 
the right to recover an appropriate 
amount after fully considering the rec-
ommendations on disallowed costs re-
sulting from the final audit. 

§ 145.72 Subsequent adjustments and 
continuing responsibilities. 

(a) The closeout of an award does not 
affect any of the following: 

(1) The right of the Department to 
disallow costs and recover funds on the 
basis of a later audit or other review. 

(2) The obligation of the recipient to 
return any funds due as a result of 
later refunds, corrections, or other 
transactions. 

(3) Audit requirements in § 145.26. 
(4) Property management require-

ments in §§ 145.31 through 145.37. 
(5) Records retention as required in 

§ 145.53. 
(b) After closeout of an award, a rela-

tionship created under an award may 
be modified or ended in whole or in 
part with the consent of the Depart-
ment and the recipient, provided the 
responsibilities of the recipient re-
ferred to in § 145.73(a), including those 
for property management as applica-
ble, are considered and provisions made 
for continuing responsibilities of the 
recipient, as appropriate. 

§ 145.73 Collection of amounts due. 

(a) Any funds paid to a recipient in 
excess of the amount to which the re-
cipient is finally determined to be enti-
tled under the terms and conditions of 
the award constitute a debt to the Fed-
eral Government. If not paid within a 
reasonable period after the demand for 
payment, the Department may reduce 
the debt by: 

(1) Making an administrative offset 
against other requests for reimburse-
ments. 

(2) Withholding advance payments 
otherwise due to the recipient. 

VerDate Aug<31>2005 09:38 May 14, 2008 Jkt 214074 PO 00000 Frm 00699 Fmt 8010 Sfmt 8010 Y:\SGML\214074.XXX 214074eb
en

th
al

l o
n 

P
R

O
D

P
C

60
 w

ith
 C

F
R



690 

22 CFR Ch. I (4–1–08 Edition) Pt. 145, App. A 

(3) Taking other action permitted by 
statute. 

(b) Except as otherwise provided by 
law, the Department shall charge in-
terest on an overdue debt in accord-
ance with 4 CFR Chapter II, Federal 
Claims Collection Standards. 

APPENDIX A TO PART 145—CLAUSES FOR 
CONTRACTS AND SMALL PURCHASES 
AWARDED BY RECIPIENT 

All contracts and small purchases, awarded 
by a recipient who is subject to this regula-
tion, shall contain the following clauses, as 
applicable: 

1. Equal Employment Opportunity—All con-
tracts shall contain a clause requiring com-
pliance with Executive Order 11246, ‘‘Equal 
Employment Opportunity,’’ as amended by 
Executive Order 11375, ‘‘Amending Executive 
Order 11246 Relating to Equal Employment 
Opportunity,’’ and as supplemented by regu-
lations at 41 CFR part 60, ‘‘Office of Federal 
Contract Compliance Programs, Equal Em-
ployment Opportunity, Department of 
Labor.’’ 

2. Copeland ‘‘Anti-Kickback’’ Act (18 U.S.C. 
874 and 40 U.S.C. 276c)—All contracts and sub-
grants in excess of $2000 for construction or 
repair awarded by recipients and subrecipi-
ents shall include a clause for compliance 
with the Copeland ‘‘Anti-Kickback’’ Act (18 
U.S.C. 874), as supplemented by Department 
of Labor regulations (29 CFR part 3, ‘‘Con-
tractors and Subcontractors on Public Build-
ing or Public Work Financed in Whole or in 
Part by Loans or Grants from the United 
States’’). The Act provides that each con-
tractor or subrecipient shall be prohibited 
from inducing, by any means, any person 
employed in the construction, completion, or 
repair of public work, to give up any part of 
the compensation to which he is otherwise 
entitled. The recipient shall report all sus-
pected or reported violations to the Depart-
ment. 

3. Davis-Bacon Act, as amended (40 U.S.C. 
276a to a–7)—When required by Federal pro-
gram legislation, all construction contracts 
awarded by the recipients and subrecipients 
of more than $2000 shall include a clause for 
compliance with the Davis-Bacon Act (40 
U.S.C. 276a to a–7) and as supplemented by 
Department of Labor regulations (29 CFR 
part 5, ‘‘Labor Standards Provisions Applica-
ble to Contracts Governing Federally Fi-
nanced and Assisted Construction’’). Under 
this Act, contractors shall be required to pay 
wages to laborers and mechanics at a rate 
not less than the minimum wages specified 
in a wage determination made by the Sec-
retary of Labor. In addition, contractors 
shall be required to pay wages not less than 
once a week. The recipient shall place a copy 
of the current prevailing wage determination 

issued by the Department of Labor in each 
solicitation and the award of a contract shall 
be conditioned upon the acceptance of the 
wage determination. The recipient shall re-
port all suspected or reported violations to 
the Department. 

4. Contract Work Hours and Safety Standards 
Act (40 U.S.C. 327–333)— Where applicable, all 
contracts awarded by recipients in excess of 
$2000 for construction contracts and in ex-
cess of $2500 for other contracts that involve 
the employment of mechanics or laborers 
shall include a clause for compliance with 
sections 102 and 107 of the Contract Work 
Hours and Safety Standards Act (40 U.S.C. 
327–333), as supplemented by Department of 
Labor regulations (29 CFR part 5). Under sec-
tion 102 of the Act, each contractor shall be 
required to compute the wages of every me-
chanic and laborer on the basis of a standard 
work week of 40 hours. Work in excess of the 
standard work week is permissible provided 
that the worker is compensated at a rate of 
not less than 11⁄2 times the basic rate of pay 
for all hours worked in excess of 40 hours in 
the work week. Section 107 of the Act is ap-
plicable to construction work and provides 
that no laborer or mechanic shall be required 
to work in surroundings or under working 
conditions which are unsanitary, hazardous 
or dangerous. These requirements do not 
apply to the purchases of supplies or mate-
rials or articles ordinarily available on the 
open market, or contracts for transportation 
or transmission of intelligence. 

5. Rights to Inventions Made Under a Con-
tract or Agreement— Contracts or agreements 
for the performance of experimental, devel-
opmental, or research work shall provide for 
the rights of the Federal Government and 
the recipient in any resulting invention in 
accordance with 37 CFR part 401, ‘‘Rights to 
Inventions Made by Nonprofit Organizations 
and Small Business Firms Under Govern-
ment Grants, Contracts and Cooperative 
Agreements,’’ and any implementing regula-
tions issued by the Department. 

6. Clean Air Act (42 U.S.C. 7401 et seq.) and 
the Federal Water Pollution Control Act (33 
U.S.C. 1251 et seq.), as amended—Contracts 
and subgrants of amounts in excess of 
$100,000 shall contain a clause that requires 
the recipient to agree to comply with all ap-
plicable standards, orders or regulations 
issued pursuant to the Clean Air Act (42 
U.S.C. 7401 et seq.) and the Federal Water 
Pollution Control Act as amended (33 U.S.C. 
1251 et seq.). Violations shall be reported to 
the Department and the Regional Office of 
the Environmental Protection Agency 
(EPA). 

7. Byrd Anti-Lobbying Amendment (31 U.S.C. 
1352)—Contractors who apply or bid for an 
award of $100,000 or more shall file the re-
quired certification. Each tier certifies to 
the tier above that it will not and has not 
used Federal appropriated funds to pay any 
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person or organization for influencing or at-
tempting to influence an officer or employee 
of any agency, a member of Congress, officer 
or employee of Congress, or an employee of a 
member of Congress in connection with ob-
taining any Federal contract, grant or any 
other award covered by 31 U.S.C. 1352. Each 
tier shall also disclose any lobbying with 
non-Federal funds that takes place in con-
nection with obtaining any Federal award. 
Such disclosures are forwarded from tier to 
tier up to the recipient. 

8. Debarment and Suspension (Executive Or-
ders 12549 and 12689)— No contract shall be 
made to parties listed on the General Serv-
ices Administration’s Excluded Parties List 
System (http://www.epls.gov) from Federal 
Procurement or Nonprocurement Programs 
in accordance with Executive Orders 12549 
and 12689, ‘Debarment and Suspension.’ This 
list contains the names of parties debarred, 
suspended, or otherwise excluded by agen-
cies, and contractors declared ineligible 
under statutory or regulatory authority 
other than Executive Order 12549. Contrac-
tors with awards that exceed the small pur-
chase limitation shall provide the required 
certification regarding its exclusion status 
and that of its principal employees. 

[59 FR 18731, Apr. 20, 1994, as amended at 72 
FR 10035, Mar. 7, 2007] 

PART 146—NONDISCRIMINATION 
ON THE BASIS OF SEX IN EDU-
CATION PROGRAMS OR ACTIVI-
TIES RECEIVING FEDERAL FINAN-
CIAL ASSISTANCE 

Subpart A—Introduction 

Sec. 
146.100 Purpose and effective date. 
146.105 Definitions. 
146.110 Remedial and affirmative action and 

self-evaluation. 
146.115 Assurance required. 
146.120 Transfers of property. 
146.125 Effect of other requirements. 
146.130 Effect of employment opportunities. 
146.135 Designation of responsible employee 

and adoption of grievance procedures. 
146.140 Dissemination of policy. 

Subpart B—Coverage 

146.200 Application 
146.205 Educational institutions and other 

entities controlled by religious organiza-
tions. 

146.210 Military and merchant marine edu-
cational institutions. 

146.215 Membership practices of certain or-
ganizations. 

146.220 Admissions. 

146.225 Educational institutions eligible to 
submit transition plans. 

146.230 Transition plans. 
146.235 Statutory amendments. 

Subpart C—Discrimination on the Basis of 
Sex in Admission and Recruitment Pro-
hibited 

146.300 Admission. 
146.305 Preference in admission. 
146.310 Recruitment. 

Subpart D—Discrimination on the Basis of 
Sex in Education Programs or Activities 
Prohibited 

146.400 Education programs or activities. 
146.405 Housing. 
146.410 Comparable facilities. 
146.415 Access to course offerings. 
146.420 Access to schools operated by LEAs. 
146.425 Counseling and use of appraisal and 

counseling materials. 
146.430 Financial assistance. 
146.435 Employment assistance to students. 
146.440 Health and insurance benefits and 

services. 
146.445 Marital or parental status. 
146.450 Athletics. 
146.455 Textbooks and curricular material. 

Subpart E—Discrimination on the Basis of 
Sex in Employment in Education Pro-
grams or Activities Prohibited 

146.500 Employment. 
146.505 Employment criteria. 
146.510 Recruitment. 
146.515 Compensation. 
146.520 Job classification and structure. 
146.525 Fringe benefits. 
146.530 Marital or parental status. 
146.535 Effect of state or local law or other 

requirements. 
146.540 Advertising. 
146.545 Pre-employment inquiries. 
146.550 Sex as a bona fide occupational qual-

ification. 

Subpart F—Procedures 

146.600 Notice of covered programs. 
146.605 Enforcement procedures. 

AUTHORITY: 20 U.S.C. 1681, 1682, 1683, 1685, 
1686, 1687, 1688. 

SOURCE: 65 FR 52865, 52878, unless otherwise 
noted. 

Subpart A—Introduction 

§ 146.100 Purpose and effective date. 
The purpose of these Title IX regula-

tions is to effectuate Title IX of the 
Education Amendments of 1972, as 
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amended (except sections 904 and 906 of 
those Amendments) (20 U.S.C. 1681, 
1682, 1683, 1685, 1686, 1687, 1688), which is 
designed to eliminate (with certain ex-
ceptions) discrimination on the basis of 
sex in any education program or activ-
ity receiving Federal financial assist-
ance, whether or not such program or 
activity is offered or sponsored by an 
educational institution as defined in 
these Title IX regulations. The effec-
tive date of these Title IX regulations 
shall be September 29, 2000. 

§ 146.105 Definitions. 
As used in these Title IX regulations, 

the term: 
Administratively separate unit means a 

school, department, or college of an 
educational institution (other than a 
local educational agency) admission to 
which is independent of admission to 
any other component of such institu-
tion. 

Admission means selection for part- 
time, full-time, special, associate, 
transfer, exchange, or any other enroll-
ment, membership, or matriculation in 
or at an education program or activity 
operated by a recipient. 

Applicant means one who submits an 
application, request, or plan required 
to be approved by an official of the 
Federal agency that awards Federal fi-
nancial assistance, or by a recipient, as 
a condition to becoming a recipient. 

Designated agency official means Dep-
uty Assistant Secretary for the Office 
of Equal Employment Opportunity and 
Civil Rights’. 

Educational institution means a local 
educational agency (LEA) as defined by 
20 U.S.C. 8801(18), a preschool, a private 
elementary or secondary school, or an 
applicant or recipient that is an insti-
tution of graduate higher education, an 
institution of undergraduate higher 
education, an institution of profes-
sional education, or an institution of 
vocational education, as defined in this 
section. 

Federal financial assistance means any 
of the following, when authorized or 
extended under a law administered by 
the Federal agency that awards such 
assistance: 

(1) A grant or loan of Federal finan-
cial assistance, including funds made 
available for: 

(i) The acquisition, construction, ren-
ovation, restoration, or repair of a 
building or facility or any portion 
thereof; and 

(ii) Scholarships, loans, grants, 
wages, or other funds extended to any 
entity for payment to or on behalf of 
students admitted to that entity, or 
extended directly to such students for 
payment to that entity. 

(2) A grant of Federal real or per-
sonal property or any interest therein, 
including surplus property, and the 
proceeds of the sale or transfer of such 
property, if the Federal share of the 
fair market value of the property is 
not, upon such sale or transfer, prop-
erly accounted for to the Federal Gov-
ernment. 

(3) Provision of the services of Fed-
eral personnel. 

(4) Sale or lease of Federal property 
or any interest therein at nominal con-
sideration, or at consideration reduced 
for the purpose of assisting the recipi-
ent or in recognition of public interest 
to be served thereby, or permission to 
use Federal property or any interest 
therein without consideration. 

(5) Any other contract, agreement, or 
arrangement that has as one of its pur-
poses the provision of assistance to any 
education program or activity, except 
a contract of insurance or guaranty. 

Institution of graduate higher edu-
cation means an institution that: 

(1) Offers academic study beyond the 
bachelor of arts or bachelor of science 
degree, whether or not leading to a cer-
tificate of any higher degree in the lib-
eral arts and sciences; 

(2) Awards any degree in a profes-
sional field beyond the first profes-
sional degree (regardless of whether 
the first professional degree in such 
field is awarded by an institution of 
undergraduate higher education or pro-
fessional education); or 

(3) Awards no degree and offers no 
further academic study, but operates 
ordinarily for the purpose of facili-
tating research by persons who have 
received the highest graduate degree in 
any field of study. 
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Institution of professional education 
means an institution (except any insti-
tution of undergraduate higher edu-
cation) that offers a program of aca-
demic study that leads to a first profes-
sional degree in a field for which there 
is a national specialized accrediting 
agency recognized by the Secretary of 
Education. 

Institution of undergraduate higher 
education means: 

(1) An institution offering at least 
two but less than four years of college- 
level study beyond the high school 
level, leading to a diploma or an asso-
ciate degree, or wholly or principally 
creditable toward a baccalaureate de-
gree; or 

(2) An institution offering academic 
study leading to a baccalaureate de-
gree; or 

(3) An agency or body that certifies 
credentials or offers degrees, but that 
may or may not offer academic study. 

Institution of vocational education 
means a school or institution (except 
an institution of professional or grad-
uate or undergraduate higher edu-
cation) that has as its primary purpose 
preparation of students to pursue a 
technical, skilled, or semiskilled occu-
pation or trade, or to pursue study in a 
technical field, whether or not the 
school or institution offers certificates, 
diplomas, or degrees and whether or 
not it offers full-time study. 

Recipient means any State or polit-
ical subdivision thereof, or any instru-
mentality of a State or political sub-
division thereof, any public or private 
agency, institution, or organization, or 
other entity, or any person, to whom 
Federal financial assistance is ex-
tended directly or through another re-
cipient and that operates an education 
program or activity that receives such 
assistance, including any subunit, suc-
cessor, assignee, or transferee thereof. 

Student means a person who has 
gained admission. 

Title IX means Title IX of the Edu-
cation Amendments of 1972, Public Law 
92–318, 86 Stat. 235, 373 (codified as 
amended at 20 U.S.C. 1681–1688) (except 
sections 904 and 906 thereof), as amend-
ed by section 3 of Public Law 93–568, 88 
Stat. 1855, by section 412 of the Edu-
cation Amendments of 1976, Public Law 
94–482, 90 Stat. 2234, and by Section 3 of 

Public Law 100–259, 102 Stat. 28, 28–29 
(20 U.S.C. 1681, 1682, 1683, 1685, 1686, 1687, 
1688). 

Title IX regulations means the provi-
sions set forth at §§ 146.100 through 
146.605. 

Transition plan means a plan subject 
to the approval of the Secretary of 
Education pursuant to section 901(a)(2) 
of the Education Amendments of 1972, 
20 U.S.C. 1681(a)(2), under which an edu-
cational institution operates in mak-
ing the transition from being an edu-
cational institution that admits only 
students of one sex to being one that 
admits students of both sexes without 
discrimination. 

[65 FR 52865, 52878, Aug. 30, 2000] 

§ 146.110 Remedial and affirmative ac-
tion and self-evaluation. 

(a) Remedial action. If the designated 
agency official finds that a recipient 
has discriminated against persons on 
the basis of sex in an education pro-
gram or activity, such recipient shall 
take such remedial action as the des-
ignated agency official deems nec-
essary to overcome the effects of such 
discrimination. 

(b) Affirmative action. In the absence 
of a finding of discrimination on the 
basis of sex in an education program or 
activity, a recipient may take affirma-
tive action consistent with law to over-
come the effects of conditions that re-
sulted in limited participation therein 
by persons of a particular sex. Nothing 
in these Title IX regulations shall be 
interpreted to alter any affirmative ac-
tion obligations that a recipient may 
have under Executive Order 11246, 3 
CFR, 1964–1965 Comp., p. 339; as amend-
ed by Executive Order 11375, 3 CFR, 
1966–1970 Comp., p. 684; as amended by 
Executive Order 11478, 3 CFR, 1966–1970 
Comp., p. 803; as amended by Executive 
Order 12086, 3 CFR, 1978 Comp., p. 230; 
as amended by Executive Order 12107, 3 
CFR, 1978 Comp., p. 264. 

(c) Self-evaluation. Each recipient 
education institution shall, within one 
year of September 29, 2000: 

(1) Evaluate, in terms of the require-
ments of these Title IX regulations, its 
current policies and practices and the 
effects thereof concerning admission of 
students, treatment of students, and 
employment of both academic and non- 
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academic personnel working in connec-
tion with the recipient’s education pro-
gram or activity; 

(2) Modify any of these policies and 
practices that do not or may not meet 
the requirements of these Title IX reg-
ulations; and 

(3) Take appropriate remedial steps 
to eliminate the effects of any dis-
crimination that resulted or may have 
resulted from adherence to these poli-
cies and practices. 

(d) Availability of self-evaluation and 
related materials. Recipients shall main-
tain on file for at least three years fol-
lowing completion of the evaluation re-
quired under paragraph (c) of this sec-
tion, and shall provide to the des-
ignated agency official upon request, a 
description of any modifications made 
pursuant to paragraph (c)(2) of this sec-
tion and of any remedial steps taken 
pursuant to paragraph (c)(3) of this sec-
tion. 

§ 146.115 Assurance required. 
(a) General. Either at the application 

stage or the award stage, Federal agen-
cies must ensure that applications for 
Federal financial assistance or awards 
of Federal financial assistance contain, 
be accompanied by, or be covered by a 
specifically identified assurance from 
the applicant or recipient, satisfactory 
to the designated agency official, that 
each education program or activity op-
erated by the applicant or recipient 
and to which these Title IX regulations 
apply will be operated in compliance 
with these Title IX regulations. An as-
surance of compliance with these Title 
IX regulations shall not be satisfactory 
to the designated agency official if the 
applicant or recipient to whom such as-
surance applies fails to commit itself 
to take whatever remedial action is 
necessary in accordance with 
§ 146.110(a) to eliminate existing dis-
crimination on the basis of sex or to 
eliminate the effects of past discrimi-
nation whether occurring prior to or 
subsequent to the submission to the 
designated agency official of such as-
surance. 

(b) Duration of obligation. (1) In the 
case of Federal financial assistance ex-
tended to provide real property or 
structures thereon, such assurance 
shall obligate the recipient or, in the 

case of a subsequent transfer, the 
transferee, for the period during which 
the real property or structures are used 
to provide an education program or ac-
tivity. 

(2) In the case of Federal financial as-
sistance extended to provide personal 
property, such assurance shall obligate 
the recipient for the period during 
which it retains ownership or posses-
sion of the property. 

(3) In all other cases such assurance 
shall obligate the recipient for the pe-
riod during which Federal financial as-
sistance is extended. 

(c) Form. (1) The assurances required 
by paragraph (a) of this section, which 
may be included as part of a document 
that addresses other assurances or obli-
gations, shall include that the appli-
cant or recipient will comply with all 
applicable Federal statutes relating to 
nondiscrimination. These include but 
are not limited to: Title IX of the Edu-
cation Amendments of 1972, as amend-
ed (20 U.S.C. 1681–1683, 1685–1688). 

(2) The designated agency official 
will specify the extent to which such 
assurances will be required of the ap-
plicant’s or recipient’s subgrantees, 
contractors, subcontractors, trans-
ferees, or successors in interest. 

§ 146.120 Transfers of property. 
If a recipient sells or otherwise trans-

fers property financed in whole or in 
part with Federal financial assistance 
to a transferee that operates any edu-
cation program or activity, and the 
Federal share of the fair market value 
of the property is not upon such sale or 
transfer properly accounted for to the 
Federal Government, both the trans-
feror and the transferee shall be 
deemed to be recipients, subject to the 
provisions of §§ 146.205 through 
146.235(a). 

§ 146.125 Effect of other requirements. 
(a) Effect of other Federal provisions. 

The obligations imposed by these Title 
IX regulations are independent of, and 
do not alter, obligations not to dis-
criminate on the basis of sex imposed 
by Executive Order 11246, 3 CFR, 1964– 
1965 Comp., p. 339; as amended by Exec-
utive Order 11375, 3 CFR, 1966–1970 
Comp., p. 684; as amended by Executive 
Order 11478, 3 CFR, 1966–1970 Comp., p. 
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803; as amended by Executive Order 
12087, 3 CFR, 1978 Comp., p. 230; as 
amended by Executive Order 12107, 3 
CFR, 1978 Comp., p. 264; sections 704 
and 855 of the Public Health Service 
Act (42 U.S.C. 295m, 298b-2); Title VII of 
the Civil Rights Act of 1964 (42 U.S.C. 
2000e et seq.); the Equal Pay Act of 1963 
(29 U.S.C. 206); and any other Act of 
Congress or Federal regulation. 

(b) Effect of State or local law or other 
requirements. The obligation to comply 
with these Title IX regulations is not 
obviated or alleviated by any State or 
local law or other requirement that 
would render any applicant or student 
ineligible, or limit the eligibility of 
any applicant or student, on the basis 
of sex, to practice any occupation or 
profession. 

(c) Effect of rules or regulations of pri-
vate organizations. The obligation to 
comply with these Title IX regulations 
is not obviated or alleviated by any 
rule or regulation of any organization, 
club, athletic or other league, or asso-
ciation that would render any appli-
cant or student ineligible to partici-
pate or limit the eligibility or partici-
pation of any applicant or student, on 
the basis of sex, in any education pro-
gram or activity operated by a recipi-
ent and that receives Federal financial 
assistance. 

§ 146.130 Effect of employment oppor-
tunities. 

The obligation to comply with these 
Title IX regulations is not obviated or 
alleviated because employment oppor-
tunities in any occupation or profes-
sion are or may be more limited for 
members of one sex than for members 
of the other sex. 

§ 146.135 Designation of responsible 
employee and adoption of grievance 
procedures. 

(a) Designation of responsible employee. 
Each recipient shall designate at least 
one employee to coordinate its efforts 
to comply with and carry out its re-
sponsibilities under these Title IX reg-
ulations, including any investigation of 
any complaint communicated to such 
recipient alleging its noncompliance 
with these Title IX regulations or al-
leging any actions that would be pro-
hibited by these Title IX regulations. 

The recipient shall notify all its stu-
dents and employees of the name, of-
fice address, and telephone number of 
the employee or employees appointed 
pursuant to this paragraph. 

(b) Complaint procedure of recipient. A 
recipient shall adopt and publish griev-
ance procedures providing for prompt 
and equitable resolution of student and 
employee complaints alleging any ac-
tion that would be prohibited by these 
Title IX regulations. 

§ 146.140 Dissemination of policy. 
(a) Notification of policy. (1) Each re-

cipient shall implement specific and 
continuing steps to notify applicants 
for admission and employment, stu-
dents and parents of elementary and 
secondary school students, employees, 
sources of referral of applicants for ad-
mission and employment, and all 
unions or professional organizations 
holding collective bargaining or profes-
sional agreements with the recipient, 
that it does not discriminate on the 
basis of sex in the educational pro-
grams or activities that it operates, 
and that it is required by Title IX and 
these Title IX regulations not to dis-
criminate in such a manner. Such noti-
fication shall contain such informa-
tion, and be made in such manner, as 
the designated agency official finds 
necessary to apprise such persons of 
the protections against discrimination 
assured them by Title IX and these 
Title IX regulations, but shall state at 
least that the requirement not to dis-
criminate in education programs or ac-
tivities extends to employment there-
in, and to admission thereto unless 
§§ 146.300 through 146.310 do not apply to 
the recipient, and that inquiries con-
cerning the application of Title IX and 
these Title IX regulations to such re-
cipient may be referred to the em-
ployee designated pursuant to § 146.135, 
or to the designated agency official. 

(2) Each recipient shall make the ini-
tial notification required by paragraph 
(a)(1) of this section within 90 days of 
September 29, 2000 or of the date these 
Title IX regulations first apply to such 
recipient, whichever comes later, 
which notification shall include publi-
cation in: 

(i) Newspapers and magazines oper-
ated by such recipient or by student, 
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alumnae, or alumni groups for or in 
connection with such recipient; and 

(ii) Memoranda or other written com-
munications distributed to every stu-
dent and employee of such recipient. 

(b) Publications. (1) Each recipient 
shall prominently include a statement 
of the policy described in paragraph (a) 
of this section in each announcement, 
bulletin, catalog, or application form 
that it makes available to any person 
of a type, described in paragraph (a) of 
this section, or which is otherwise used 
in connection with the recruitment of 
students or employees. 

(2) A recipient shall not use or dis-
tribute a publication of the type de-
scribed in paragraph (b)(1) of this sec-
tion that suggests, by text or illustra-
tion, that such recipient treats appli-
cants, students, or employees dif-
ferently on the basis of sex except as 
such treatment is permitted by these 
Title IX regulations. 

(c) Distribution. Each recipient shall 
distribute without discrimination on 
the basis of sex each publication de-
scribed in paragraph (b)(1) of this sec-
tion, and shall apprise each of its ad-
mission and employment recruitment 
representatives of the policy of non-
discrimination described in paragraph 
(a) of this section, and shall require 
such representatives to adhere to such 
policy. 

Subpart B—Coverage 
§ 146.200 Application. 

Except as provided in §§ 146.205 
through 146.235(a), these Title IX regu-
lations apply to every recipient and to 
each education program or activity op-
erated by such recipient that receives 
Federal financial assistance. 

§ 146.205 Educational institutions and 
other entities controlled by reli-
gious organizations. 

(a) Exemption. These Title IX regula-
tions do not apply to any operation of 
an educational institution or other en-
tity that is controlled by a religious 
organization to the extent that appli-
cation of these Title IX regulations 
would not be consistent with the reli-
gious tenets of such organization. 

(b) Exemption claims. An educational 
institution or other entity that wishes 

to claim the exemption set forth in 
paragraph (a) of this section shall do so 
by submitting in writing to the des-
ignated agency official a statement by 
the highest-ranking official of the in-
stitution, identifying the provisions of 
these Title IX regulations that conflict 
with a specific tenet of the religious or-
ganization. 

§ 146.210 Military and merchant ma-
rine educational institutions. 

These Title IX regulations do not 
apply to an educational institution 
whose primary purpose is the training 
of individuals for a military service of 
the United States or for the merchant 
marine. 

§ 146.215 Membership practices of cer-
tain organizations. 

(a) Social fraternities and sororities. 
These Title IX regulations do not apply 
to the membership practices of social 
fraternities and sororities that are ex-
empt from taxation under section 
501(a) of the Internal Revenue Code of 
1954, 26 U.S.C. 501(a), the active mem-
bership of which consists primarily of 
students in attendance at institutions 
of higher education. 

(b) YMCA, YWCA, Girl Scouts, Boy 
Scouts, and Camp Fire Girls. These Title 
IX regulations do not apply to the 
membership practices of the Young 
Men’s Christian Association (YMCA), 
the Young Women’s Christian Associa-
tion (YWCA), the Girl Scouts, the Boy 
Scouts, and Camp Fire Girls. 

(c) Voluntary youth service organiza-
tions. These Title IX regulations do not 
apply to the membership practices of a 
voluntary youth service organization 
that is exempt from taxation under 
section 501(a) of the Internal Revenue 
Code of 1954, 26 U.S.C. 501(a), and the 
membership of which has been tradi-
tionally limited to members of one sex 
and principally to persons of less than 
nineteen years of age. 

§ 146.220 Admissions. 
(a) Admissions to educational insti-

tutions prior to June 24, 1973, are not 
covered by these Title IX regulations. 

(b) Administratively separate units. For 
the purposes only of this section, 
§§ 146.225 and 146.230, and §§ 146.300 
through 146.310, each administratively 
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separate unit shall be deemed to be an 
educational institution. 

(c) Application of §§ 146.300 through 
.310. Except as provided in paragraphs 
(d) and (e) of this section, §§ 146.300 
through 146.310 apply to each recipient. 
A recipient to which §§ 146.300 through 
146.310 apply shall not discriminate on 
the basis of sex in admission or recruit-
ment in violation of §§ 146.300 through 
146.310. 

(d) Educational institutions. Except as 
provided in paragraph (e) of this sec-
tion as to recipients that are edu-
cational institutions, §§ 146.300 through 
146.310 apply only to institutions of vo-
cational education, professional edu-
cation, graduate higher education, and 
public institutions of undergraduate 
higher education. 

(e) Public institutions of undergraduate 
higher education. §§ 146.300 through 
146.310 do not apply to any public insti-
tution of undergraduate higher edu-
cation that traditionally and contin-
ually from its establishment has had a 
policy of admitting students of only 
one sex. 

§ 146.225 Educational institutions eli-
gible to submit transition plans. 

(a) Application. This section applies 
to each educational institution to 
which §§ 146.300 through 146.310 apply 
that: 

(1) Admitted students of only one sex 
as regular students as of June 23, 1972; 
or 

(2) Admitted students of only one sex 
as regular students as of June 23, 1965, 
but thereafter admitted, as regular stu-
dents, students of the sex not admitted 
prior to June 23, 1965. 

(b) Provision for transition plans. An 
educational institution to which this 
section applies shall not discriminate 
on the basis of sex in admission or re-
cruitment in violation of §§ 146.300 
through 146.310. 

§ 146.230 Transition plans. 

(a) Submission of plans. An institution 
to which § 146.225 applies and that is 
composed of more than one administra-
tively separate unit may submit either 
a single transition plan applicable to 
all such units, or a separate transition 
plan applicable to each such unit. 

(b) Content of plans. In order to be ap-
proved by the Secretary of Education, 
a transition plan shall: 

(1) State the name, address, and Fed-
eral Interagency Committee on Edu-
cation Code of the educational institu-
tion submitting such plan, the admin-
istratively separate units to which the 
plan is applicable, and the name, ad-
dress, and telephone number of the per-
son to whom questions concerning the 
plan may be addressed. The person who 
submits the plan shall be the chief ad-
ministrator or president of the institu-
tion, or another individual legally au-
thorized to bind the institution to all 
actions set forth in the plan. 

(2) State whether the educational in-
stitution or administratively separate 
unit admits students of both sexes as 
regular students and, if so, when it 
began to do so. 

(3) Identify and describe with respect 
to the educational institution or ad-
ministratively separate unit any obsta-
cles to admitting students without dis-
crimination on the basis of sex. 

(4) Describe in detail the steps nec-
essary to eliminate as soon as prac-
ticable each obstacle so identified and 
indicate the schedule for taking these 
steps and the individual directly re-
sponsible for their implementation. 

(5) Include estimates of the number 
of students, by sex, expected to apply 
for, be admitted to, and enter each 
class during the period covered by the 
plan. 

(c) Nondiscrimination. No policy or 
practice of a recipient to which § 146.225 
applies shall result in treatment of ap-
plicants to or students of such recipi-
ent in violation of §§ 146.300 through 
146.310 unless such treatment is neces-
sitated by an obstacle identified in 
paragraph (b)(3) of this section and a 
schedule for eliminating that obstacle 
has been provided as required by para-
graph (b)(4) of this section. 

(d) Effects of past exclusion. To over-
come the effects of past exclusion of 
students on the basis of sex, each edu-
cational institution to which § 146.225 
applies shall include in its transition 
plan, and shall implement, specific 
steps designed to encourage individuals 
of the previously excluded sex to apply 
for admission to such institution. Such 
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steps shall include instituting recruit-
ment programs that emphasize the in-
stitution’s commitment to enrolling 
students of the sex previously ex-
cluded. 

§ 146.235 Statutory amendments. 

(a) This section, which applies to all 
provisions of these Title IX regula-
tions, addresses statutory amendments 
to Title IX. 

(b) These Title IX regulations shall 
not apply to or preclude: 

(1) Any program or activity of the 
American Legion undertaken in con-
nection with the organization or oper-
ation of any Boys State conference, 
Boys Nation conference, Girls State 
conference, or Girls Nation conference; 

(2) Any program or activity of a sec-
ondary school or educational institu-
tion specifically for: 

(i) The promotion of any Boys State 
conference, Boys Nation conference, 
Girls State conference, or Girls Nation 
conference; or 

(ii) The selection of students to at-
tend any such conference; 

(3) Father-son or mother-daughter 
activities at an educational institution 
or in an education program or activity, 
but if such activities are provided for 
students of one sex, opportunities for 
reasonably comparable activities shall 
be provided to students of the other 
sex; 

(4) Any scholarship or other financial 
assistance awarded by an institution of 
higher education to an individual be-
cause such individual has received such 
award in a single-sex pageant based 
upon a combination of factors related 
to the individual’s personal appear-
ance, poise, and talent. The pageant, 
however, must comply with other non-
discrimination provisions of Federal 
law. 

(c) Program or activity or program 
means: 

(1) All of the operations of any entity 
described in paragraphs (c)(1)(i) 
through (iv) of this section, any part of 
which is extended Federal financial as-
sistance: 

(i)(A) A department, agency, special 
purpose district, or other instrumen-
tality of a State or of a local govern-
ment; or 

(B) The entity of such State or local 
government that distributes such as-
sistance and each such department or 
agency (and each other State or local 
government entity) to which the as-
sistance is extended, in the case of as-
sistance to a State or local govern-
ment; 

(ii)(A) A college, university, or other 
postsecondary institution, or a public 
system of higher education; or 

(B) A local educational agency (as de-
fined in section 8801 of title 20), system 
of vocational education, or other 
school system; 

(iii)(A) An entire corporation, part-
nership, or other private organization, 
or an entire sole proprietorship— 

(1) If assistance is extended to such 
corporation, partnership, private orga-
nization, or sole proprietorship as a 
whole; or 

(2) Which is principally engaged in 
the business of providing education, 
health care, housing, social services, or 
parks and recreation; or 

(B) The entire plant or other com-
parable, geographically separate facil-
ity to which Federal financial assist-
ance is extended, in the case of any 
other corporation, partnership, private 
organization, or sole proprietorship; or 

(iv) Any other entity that is estab-
lished by two or more of the entities 
described in paragraphs (c)(1)(i), (ii), or 
(iii) of this section. 

(2)(i) Program or activity does not in-
clude any operation of an entity that is 
controlled by a religious organization 
if the application of 20 U.S.C. 1681 to 
such operation would not be consistent 
with the religious tenets of such orga-
nization. 

(ii) For example, all of the operations 
of a college, university, or other post-
secondary institution, including but 
not limited to traditional educational 
operations, faculty and student hous-
ing, campus shuttle bus service, cam-
pus restaurants, the bookstore, and 
other commercial activities are part of 
a ‘‘program or activity’’ subject to 
these Title IX regulations if the col-
lege, university, or other institution 
receives Federal financial assistance. 

(d)(1) Nothing in these Title IX regu-
lations shall be construed to require or 
prohibit any person, or public or pri-
vate entity, to provide or pay for any 
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benefit or service, including the use of 
facilities, related to an abortion. Med-
ical procedures, benefits, services, and 
the use of facilities, necessary to save 
the life of a pregnant woman or to ad-
dress complications related to an abor-
tion are not subject to this section. 

(2) Nothing in this section shall be 
construed to permit a penalty to be im-
posed on any person or individual be-
cause such person or individual is seek-
ing or has received any benefit or serv-
ice related to a legal abortion. Accord-
ingly, subject to paragraph (d)(1) of 
this section, no person shall be ex-
cluded from participation in, be denied 
the benefits of, or be subjected to dis-
crimination under any academic, ex-
tracurricular, research, occupational 
training, employment, or other edu-
cational program or activity operated 
by a recipient that receives Federal fi-
nancial assistance because such indi-
vidual has sought or received, or is 
seeking, a legal abortion, or any ben-
efit or service related to a legal abor-
tion. 

Subpart C—Discrimination on the 
Basis of Sex in Admission and 
Recruitment Prohibited 

§ 146.300 Admission. 
(a) General. No person shall, on the 

basis of sex, be denied admission, or be 
subjected to discrimination in admis-
sion, by any recipient to which 
§§ 146.300 through §§ 146.310 apply, except 
as provided in §§ 146.225 and §§ 146.230. 

(b) Specific prohibitions. (1) In deter-
mining whether a person satisfies any 
policy or criterion for admission, or in 
making any offer of admission, a re-
cipient to which §§ 146.300 through 
146.310 apply shall not: 

(i) Give preference to one person over 
another on the basis of sex, by ranking 
applicants separately on such basis, or 
otherwise; 

(ii) Apply numerical limitations upon 
the number or proportion of persons of 
either sex who may be admitted; or 

(iii) Otherwise treat one individual 
differently from another on the basis of 
sex. 

(2) A recipient shall not administer 
or operate any test or other criterion 
for admission that has a disproportion-
ately adverse effect on persons on the 

basis of sex unless the use of such test 
or criterion is shown to predict validly 
success in the education program or ac-
tivity in question and alternative tests 
or criteria that do not have such a dis-
proportionately adverse effect are 
shown to be unavailable. 

(c) Prohibitions relating to marital or 
parental status. In determining whether 
a person satisfies any policy or cri-
terion for admission, or in making any 
offer of admission, a recipient to which 
§§ 146.300 through 146.310 apply: 

(1) Shall not apply any rule con-
cerning the actual or potential paren-
tal, family, or marital status of a stu-
dent or applicant that treats persons 
differently on the basis of sex; 

(2) Shall not discriminate against or 
exclude any person on the basis of 
pregnancy, childbirth, termination of 
pregnancy, or recovery therefrom, or 
establish or follow any rule or practice 
that so discriminates or excludes; 

(3) Subject to § 146.235(d), shall treat 
disabilities related to pregnancy, child-
birth, termination of pregnancy, or re-
covery therefrom in the same manner 
and under the same policies as any 
other temporary disability or physical 
condition; and 

(4) Shall not make pre-admission in-
quiry as to the marital status of an ap-
plicant for admission, including wheth-
er such applicant is ‘‘Miss’’ or ‘‘Mrs.’’ 
A recipient may make pre-admission 
inquiry as to the sex of an applicant for 
admission, but only if such inquiry is 
made equally of such applicants of both 
sexes and if the results of such inquiry 
are not used in connection with dis-
crimination prohibited by these Title 
IX regulations. 

§ 146.305 Preference in admission. 

A recipient to which §§ 146.300 
through 146.310 apply shall not give 
preference to applicants for admission, 
on the basis of attendance at any edu-
cational institution or other school or 
entity that admits as students only or 
predominantly members of one sex, if 
the giving of such preference has the 
effect of discriminating on the basis of 
sex in violation of §§ 146.300 through 
146.310. 
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§ 146.310 Recruitment. 
(a) Nondiscriminatory recruitment. A 

recipient to which §§ 146.300 through 
146.310 apply shall not discriminate on 
the basis of sex in the recruitment and 
admission of students. A recipient may 
be required to undertake additional re-
cruitment efforts for one sex as reme-
dial action pursuant to § 146.110(a), and 
may choose to undertake such efforts 
as affirmative action pursuant to 
§ 146.110(b). 

(b) Recruitment at certain institutions. 
A recipient to which §§ 146.300 through 
146.310 apply shall not recruit pri-
marily or exclusively at educational 
institutions, schools, or entities that 
admit as students only or predomi-
nantly members of one sex, if such ac-
tions have the effect of discriminating 
on the basis of sex in violation of 
§§ 146.300 through 146.310. 

Subpart D—Discrimination on the 
Basis of Sex in Education Pro-
grams or Activities Prohibited 

§ 146.400 Education programs or ac-
tivities. 

(a) General. Except as provided else-
where in these Title IX regulations, no 
person shall, on the basis of sex, be ex-
cluded from participation in, be denied 
the benefits of, or be subjected to dis-
crimination under any academic, ex-
tracurricular, research, occupational 
training, or other education program 
or activity operated by a recipient that 
receives Federal financial assistance. 
Sections 146.400 through 146.455 do not 
apply to actions of a recipient in con-
nection with admission of its students 
to an education program or activity of 
a recipient to which §§ 146.300 through 
146.310 do not apply, or an entity, not a 
recipient, to which §§ 146.300 through 
146.310 would not apply if the entity 
were a recipient. 

(b) Specific prohibitions. Except as pro-
vided in §§ 146.400 through 146.455, in 
providing any aid, benefit, or service to 
a student, a recipient shall not, on the 
basis of sex: 

(1) Treat one person differently from 
another in determining whether such 
person satisfies any requirement or 
condition for the provision of such aid, 
benefit, or service; 

(2) Provide different aid, benefits, or 
services or provide aid, benefits, or 
services in a different manner; 

(3) Deny any person any such aid, 
benefit, or service; 

(4) Subject any person to separate or 
different rules of behavior, sanctions, 
or other treatment; 

(5) Apply any rule concerning the 
domicile or residence of a student or 
applicant, including eligibility for in- 
state fees and tuition; 

(6) Aid or perpetuate discrimination 
against any person by providing sig-
nificant assistance to any agency, or-
ganization, or person that discrimi-
nates on the basis of sex in providing 
any aid, benefit, or service to students 
or employees; 

(7) Otherwise limit any person in the 
enjoyment of any right, privilege, ad-
vantage, or opportunity. 

(c) Assistance administered by a recipi-
ent educational institution to study at a 
foreign institution. A recipient edu-
cational institution may administer or 
assist in the administration of scholar-
ships, fellowships, or other awards es-
tablished by foreign or domestic wills, 
trusts, or similar legal instruments, or 
by acts of foreign governments and re-
stricted to members of one sex, that 
are designed to provide opportunities 
to study abroad, and that are awarded 
to students who are already matricu-
lating at or who are graduates of the 
recipient institution; Provided, that a 
recipient educational institution that 
administers or assists in the adminis-
tration of such scholarships, fellow-
ships, or other awards that are re-
stricted to members of one sex pro-
vides, or otherwise makes available, 
reasonable opportunities for similar 
studies for members of the other sex. 
Such opportunities may be derived 
from either domestic or foreign 
sources. 

(d) Aids, benefits or services not pro-
vided by recipient. (1) This paragraph (d) 
applies to any recipient that requires 
participation by any applicant, stu-
dent, or employee in any education 
program or activity not operated whol-
ly by such recipient, or that facilitates, 
permits, or considers such participa-
tion as part of or equivalent to an edu-
cation program or activity operated by 
such recipient, including participation 
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in educational consortia and coopera-
tive employment and student-teaching 
assignments. 

(2) Such recipient: 
(i) Shall develop and implement a 

procedure designed to assure itself that 
the operator or sponsor of such other 
education program or activity takes no 
action affecting any applicant, student, 
or employee of such recipient that 
these Title IX regulations would pro-
hibit such recipient from taking; and 

(ii) Shall not facilitate, require, per-
mit, or consider such participation if 
such action occurs. 

§ 146.405 Housing. 
(a) Generally. A recipient shall not, 

on the basis of sex, apply different 
rules or regulations, impose different 
fees or requirements, or offer different 
services or benefits related to housing, 
except as provided in this section (in-
cluding housing provided only to mar-
ried students). 

(b) Housing provided by recipient. (1) A 
recipient may provide separate housing 
on the basis of sex. 

(2) Housing provided by a recipient to 
students of one sex, when compared to 
that provided to students of the other 
sex, shall be as a whole: 

(i) Proportionate in quantity to the 
number of students of that sex apply-
ing for such housing; and 

(ii) Comparable in quality and cost to 
the student. 

(c) Other housing. (1) A recipient shall 
not, on the basis of sex, administer dif-
ferent policies or practices concerning 
occupancy by its students of housing 
other than that provided by such re-
cipient. 

(2)(i) A recipient which, through so-
licitation, listing, approval of housing, 
or otherwise, assists any agency, orga-
nization, or person in making housing 
available to any of its students, shall 
take such reasonable action as may be 
necessary to assure itself that such 
housing as is provided to students of 
one sex, when compared to that pro-
vided to students of the other sex, is as 
a whole: 

(A) Proportionate in quantity; and 
(B) Comparable in quality and cost to 

the student. 
(ii) A recipient may render such as-

sistance to any agency, organization, 

or person that provides all or part of 
such housing to students of only one 
sex. 

§ 146.410 Comparable facilities. 
A recipient may provide separate toi-

let, locker room, and shower facilities 
on the basis of sex, but such facilities 
provided for students of one sex shall 
be comparable to such facilities pro-
vided for students of the other sex. 

§ 146.415 Access to course offerings. 
(a) A recipient shall not provide any 

course or otherwise carry out any of its 
education program or activity sepa-
rately on the basis of sex, or require or 
refuse participation therein by any of 
its students on such basis, including 
health, physical education, industrial, 
business, vocational, technical, home 
economics, music, and adult education 
courses. 

(b)(1) With respect to classes and ac-
tivities in physical education at the el-
ementary school level, the recipient 
shall comply fully with this section as 
expeditiously as possible but in no 
event later than one year from Sep-
tember 29, 2000. With respect to phys-
ical education classes and activities at 
the secondary and post-secondary lev-
els, the recipient shall comply fully 
with this section as expeditiously as 
possible but in no event later than 
three years from September 29, 2000. 

(2) This section does not prohibit 
grouping of students in physical edu-
cation classes and activities by ability 
as assessed by objective standards of 
individual performance developed and 
applied without regard to sex. 

(3) This section does not prohibit sep-
aration of students by sex within phys-
ical education classes or activities dur-
ing participation in wrestling, boxing, 
rugby, ice hockey, football, basketball, 
and other sports the purpose or major 
activity of which involves bodily con-
tact. 

(4) Where use of a single standard of 
measuring skill or progress in a phys-
ical education class has an adverse ef-
fect on members of one sex, the recipi-
ent shall use appropriate standards 
that do not have such effect. 

(5) Portions of classes in elementary 
and secondary schools, or portions of 
education programs or activities, that 
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deal exclusively with human sexuality 
may be conducted in separate sessions 
for boys and girls. 

(6) Recipients may make require-
ments based on vocal range or quality 
that may result in a chorus or choruses 
of one or predominantly one sex. 

§ 146.420 Access to schools operated by 
LEAs. 

A recipient that is a local edu-
cational agency shall not, on the basis 
of sex, exclude any person from admis-
sion to: 

(a) Any institution of vocational edu-
cation operated by such recipient; or 

(b) Any other school or educational 
unit operated by such recipient, unless 
such recipient otherwise makes avail-
able to such person, pursuant to the 
same policies and criteria of admission, 
courses, services, and facilities com-
parable to each course, service, and fa-
cility offered in or through such 
schools. 

§ 146.425 Counseling and use of ap-
praisal and counseling materials. 

(a) Counseling. A recipient shall not 
discriminate against any person on the 
basis of sex in the counseling or guid-
ance of students or applicants for ad-
mission. 

(b) Use of appraisal and counseling ma-
terials. A recipient that uses testing or 
other materials for appraising or coun-
seling students shall not use different 
materials for students on the basis of 
their sex or use materials that permit 
or require different treatment of stu-
dents on such basis unless such dif-
ferent materials cover the same occu-
pations and interest areas and the use 
of such different materials is shown to 
be essential to eliminate sex bias. Re-
cipients shall develop and use internal 
procedures for ensuring that such ma-
terials do not discriminate on the basis 
of sex. Where the use of a counseling 
test or other instrument results in a 
substantially disproportionate number 
of members of one sex in any particular 
course of study or classification, the 
recipient shall take such action as is 
necessary to assure itself that such dis-
proportion is not the result of discrimi-
nation in the instrument or its applica-
tion. 

(c) Disproportion in classes. Where a 
recipient finds that a particular class 
contains a substantially dispropor-
tionate number of individuals of one 
sex, the recipient shall take such ac-
tion as is necessary to assure itself 
that such disproportion is not the re-
sult of discrimination on the basis of 
sex in counseling or appraisal mate-
rials or by counselors. 

§ 146.430 Financial assistance. 
(a) General. Except as provided in 

paragraphs (b) and (c) of this section, 
in providing financial assistance to any 
of its students, a recipient shall not: 

(1) On the basis of sex, provide dif-
ferent amounts or types of such assist-
ance, limit eligibility for such assist-
ance that is of any particular type or 
source, apply different criteria, or oth-
erwise discriminate; 

(2) Through solicitation, listing, ap-
proval, provision of facilities, or other 
services, assist any foundation, trust, 
agency, organization, or person that 
provides assistance to any of such re-
cipient’s students in a manner that dis-
criminates on the basis of sex; or 

(3) Apply any rule or assist in appli-
cation of any rule concerning eligi-
bility for such assistance that treats 
persons of one sex differently from per-
sons of the other sex with regard to 
marital or parental status. 

(b) Financial aid established by certain 
legal instruments. (1) A recipient may 
administer or assist in the administra-
tion of scholarships, fellowships, or 
other forms of financial assistance es-
tablished pursuant to domestic or for-
eign wills, trusts, bequests, or similar 
legal instruments or by acts of a for-
eign government that require that 
awards be made to members of a par-
ticular sex specified therein; Provided, 
that the overall effect of the award of 
such sex-restricted scholarships, fel-
lowships, and other forms of financial 
assistance does not discriminate on the 
basis of sex. 

(2) To ensure nondiscriminatory 
awards of assistance as required in 
paragraph (b)(1) of this section, recipi-
ents shall develop and use procedures 
under which: 

(i) Students are selected for award of 
financial assistance on the basis of 
nondiscriminatory criteria and not on 
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the basis of availability of funds re-
stricted to members of a particular sex; 

(ii) An appropriate sex-restricted 
scholarship, fellowship, or other form 
of financial assistance is allocated to 
each student selected under paragraph 
(b)(2)(i) of this section; and 

(iii) No student is denied the award 
for which he or she was selected under 
paragraph (b)(2)(i) of this section be-
cause of the absence of a scholarship, 
fellowship, or other form of financial 
assistance designated for a member of 
that student’s sex. 

(c) Athletic scholarships. (1) To the ex-
tent that a recipient awards athletic 
scholarships or grants-in-aid, it must 
provide reasonable opportunities for 
such awards for members of each sex in 
proportion to the number of students 
of each sex participating in inter-
scholastic or intercollegiate athletics. 

(2) A recipient may provide separate 
athletic scholarships or grants-in-aid 
for members of each sex as part of sep-
arate athletic teams for members of 
each sex to the extent consistent with 
this paragraph (c) and § 146.450. 

§ 146.435 Employment assistance to 
students. 

(a) Assistance by recipient in making 
available outside employment. A recipi-
ent that assists any agency, organiza-
tion, or person in making employment 
available to any of its students: 

(1) Shall assure itself that such em-
ployment is made available without 
discrimination on the basis of sex; and 

(2) Shall not render such services to 
any agency, organization, or person 
that discriminates on the basis of sex 
in its employment practices. 

(b) Employment of students by recipi-
ents. A recipient that employs any of 
its students shall not do so in a manner 
that violates §§ 146.500 through 146.550. 

§ 146.440 Health and insurance bene-
fits and services. 

Subject to § 146.235(d), in providing a 
medical, hospital, accident, or life in-
surance benefit, service, policy, or plan 
to any of its students, a recipient shall 
not discriminate on the basis of sex, or 
provide such benefit, service, policy, or 
plan in a manner that would violate 
§§ 146.500 through 146.550 if it were pro-
vided to employees of the recipient. 

This section shall not prohibit a recipi-
ent from providing any benefit or serv-
ice that may be used by a different pro-
portion of students of one sex than of 
the other, including family planning 
services. However, any recipient that 
provides full coverage health service 
shall provide gynecological care. 

§ 146.445 Marital or parental status. 
(a) Status generally. A recipient shall 

not apply any rule concerning a stu-
dent’s actual or potential parental, 
family, or marital status that treats 
students differently on the basis of sex. 

(b) Pregnancy and related conditions. 
(1) A recipient shall not discriminate 
against any student, or exclude any 
student from its education program or 
activity, including any class or extra-
curricular activity, on the basis of such 
student’s pregnancy, childbirth, false 
pregnancy, termination of pregnancy, 
or recovery therefrom, unless the stu-
dent requests voluntarily to partici-
pate in a separate portion of the pro-
gram or activity of the recipient. 

(2) A recipient may require such a 
student to obtain the certification of a 
physician that the student is phys-
ically and emotionally able to continue 
participation as long as such a certifi-
cation is required of all students for 
other physical or emotional conditions 
requiring the attention of a physician. 

(3) A recipient that operates a por-
tion of its education program or activ-
ity separately for pregnant students, 
admittance to which is completely vol-
untary on the part of the student as 
provided in paragraph (b)(1) of this sec-
tion, shall ensure that the separate 
portion is comparable to that offered 
to non-pregnant students. 

(4) Subject to § 146.235(d), a recipient 
shall treat pregnancy, childbirth, false 
pregnancy, termination of pregnancy 
and recovery therefrom in the same 
manner and under the same policies as 
any other temporary disability with re-
spect to any medical or hospital ben-
efit, service, plan, or policy that such 
recipient administers, operates, offers, 
or participates in with respect to stu-
dents admitted to the recipient’s edu-
cational program or activity. 

(5) In the case of a recipient that does 
not maintain a leave policy for its stu-
dents, or in the case of a student who 

VerDate Aug<31>2005 09:38 May 14, 2008 Jkt 214074 PO 00000 Frm 00713 Fmt 8010 Sfmt 8010 Y:\SGML\214074.XXX 214074eb
en

th
al

l o
n 

P
R

O
D

P
C

60
 w

ith
 C

F
R



704 

22 CFR Ch. I (4–1–08 Edition) § 146.450 

does not otherwise qualify for leave 
under such a policy, a recipient shall 
treat pregnancy, childbirth, false preg-
nancy, termination of pregnancy, and 
recovery therefrom as a justification 
for a leave of absence for as long a pe-
riod of time as is deemed medically 
necessary by the student’s physician, 
at the conclusion of which the student 
shall be reinstated to the status that 
she held when the leave began. 

§ 146.450 Athletics. 
(a) General. No person shall, on the 

basis of sex, be excluded from partici-
pation in, be denied the benefits of, be 
treated differently from another per-
son, or otherwise be discriminated 
against in any interscholastic, inter-
collegiate, club, or intramural ath-
letics offered by a recipient, and no re-
cipient shall provide any such athletics 
separately on such basis. 

(b) Separate teams. Notwithstanding 
the requirements of paragraph (a) of 
this section, a recipient may operate or 
sponsor separate teams for members of 
each sex where selection for such 
teams is based upon competitive skill 
or the activity involved is a contact 
sport. However, where a recipient oper-
ates or sponsors a team in a particular 
sport for members of one sex but oper-
ates or sponsors no such team for mem-
bers of the other sex, and athletic op-
portunities for members of that sex 
have previously been limited, members 
of the excluded sex must be allowed to 
try out for the team offered unless the 
sport involved is a contact sport. For 
the purposes of these Title IX regula-
tions, contact sports include boxing, 
wrestling, rugby, ice hockey, football, 
basketball, and other sports the pur-
pose or major activity of which in-
volves bodily contact. 

(c) Equal opportunity. (1) A recipient 
that operates or sponsors inter-
scholastic, intercollegiate, club, or in-
tramural athletics shall provide equal 
athletic opportunity for members of 
both sexes. In determining whether 
equal opportunities are available, the 
designated agency official will con-
sider, among other factors: 

(i) Whether the selection of sports 
and levels of competition effectively 
accommodate the interests and abili-
ties of members of both sexes; 

(ii) The provision of equipment and 
supplies; 

(iii) Scheduling of games and prac-
tice time; 

(iv) Travel and per diem allowance; 
(v) Opportunity to receive coaching 

and academic tutoring; 
(vi) Assignment and compensation of 

coaches and tutors; 
(vii) Provision of locker rooms, prac-

tice, and competitive facilities; 
(viii) Provision of medical and train-

ing facilities and services; 
(ix) Provision of housing and dining 

facilities and services; 
(x) Publicity. 
(2) For purposes of paragraph (c)(1) of 

this section, unequal aggregate expend-
itures for members of each sex or un-
equal expenditures for male and female 
teams if a recipient operates or spon-
sors separate teams will not constitute 
noncompliance with this section, but 
the designated agency official may 
consider the failure to provide nec-
essary funds for teams for one sex in 
assessing equality of opportunity for 
members of each sex. 

(d) Adjustment period. A recipient that 
operates or sponsors interscholastic, 
intercollegiate, club, or intramural 
athletics at the elementary school 
level shall comply fully with this sec-
tion as expeditiously as possible but in 
no event later than one year from Sep-
tember 29, 2000. A recipient that oper-
ates or sponsors interscholastic, inter-
collegiate, club, or intramural ath-
letics at the secondary or postsec-
ondary school level shall comply fully 
with this section as expeditiously as 
possible but in no event later than 
three years from September 29, 2000. 

§ 146.455 Textbooks and curricular ma-
terial. 

Nothing in these Title IX regulations 
shall be interpreted as requiring or pro-
hibiting or abridging in any way the 
use of particular textbooks or cur-
ricular materials. 
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Subpart E—Discrimination on the 
Basis of Sex in Employment in 
Education Programs or Activi-
ties Prohibited 

§ 146.500 Employment. 

(a) General. (1) No person shall, on 
the basis of sex, be excluded from par-
ticipation in, be denied the benefits of, 
or be subjected to discrimination in 
employment, or recruitment, consider-
ation, or selection therefor, whether 
full-time or part-time, under any edu-
cation program or activity operated by 
a recipient that receives Federal finan-
cial assistance. 

(2) A recipient shall make all em-
ployment decisions in any education 
program or activity operated by such 
recipient in a nondiscriminatory man-
ner and shall not limit, segregate, or 
classify applicants or employees in any 
way that could adversely affect any ap-
plicant’s or employee’s employment 
opportunities or status because of sex. 

(3) A recipient shall not enter into 
any contractual or other relationship 
which directly or indirectly has the ef-
fect of subjecting employees or stu-
dents to discrimination prohibited by 
§§ 146.500 through 146.550, including re-
lationships with employment and refer-
ral agencies, with labor unions, and 
with organizations providing or admin-
istering fringe benefits to employees of 
the recipient. 

(4) A recipient shall not grant pref-
erences to applicants for employment 
on the basis of attendance at any edu-
cational institution or entity that ad-
mits as students only or predominantly 
members of one sex, if the giving of 
such preferences has the effect of dis-
criminating on the basis of sex in vio-
lation of these Title IX regulations. 

(b) Application. The provisions of 
§§ 146.500 through 146.550 apply to: 

(1) Recruitment, advertising, and the 
process of application for employment; 

(2) Hiring, upgrading, promotion, 
consideration for and award of tenure, 
demotion, transfer, layoff, termi-
nation, application of nepotism poli-
cies, right of return from layoff, and 
rehiring; 

(3) Rates of pay or any other form of 
compensation, and changes in com-
pensation; 

(4) Job assignments, classifications, 
and structure, including position de-
scriptions, lines of progression, and se-
niority lists; 

(5) The terms of any collective bar-
gaining agreement; 

(6) Granting and return from leaves 
of absence, leave for pregnancy, child-
birth, false pregnancy, termination of 
pregnancy, leave for persons of either 
sex to care for children or dependents, 
or any other leave; 

(7) Fringe benefits available by vir-
tue of employment, whether or not ad-
ministered by the recipient; 

(8) Selection and financial support 
for training, including apprenticeship, 
professional meetings, conferences, and 
other related activities, selection for 
tuition assistance, selection for 
sabbaticals and leaves of absence to 
pursue training; 

(9) Employer-sponsored activities, in-
cluding social or recreational pro-
grams; and 

(10) Any other term, condition, or 
privilege of employment. 

§ 146.505 Employment criteria. 

A recipient shall not administer or 
operate any test or other criterion for 
any employment opportunity that has 
a disproportionately adverse effect on 
persons on the basis of sex unless: 

(a) Use of such test or other criterion 
is shown to predict validly successful 
performance in the position in ques-
tion; and 

(b) Alternative tests or criteria for 
such purpose, which do not have such 
disproportionately adverse effect, are 
shown to be unavailable. 

§ 146.510 Recruitment. 

(a) Nondiscriminatory recruitment and 
hiring. A recipient shall not discrimi-
nate on the basis of sex in the recruit-
ment and hiring of employees. Where a 
recipient has been found to be pres-
ently discriminating on the basis of sex 
in the recruitment or hiring of employ-
ees, or has been found to have so dis-
criminated in the past, the recipient 
shall recruit members of the sex so dis-
criminated against so as to overcome 
the effects of such past or present dis-
crimination. 
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(b) Recruitment patterns. A recipient 
shall not recruit primarily or exclu-
sively at entities that furnish as appli-
cants only or predominantly members 
of one sex if such actions have the ef-
fect of discriminating on the basis of 
sex in violation of §§ 146.500 through 
146.550. 

§ 146.515 Compensation. 

A recipient shall not make or enforce 
any policy or practice that, on the 
basis of sex: 

(a) Makes distinctions in rates of pay 
or other compensation; 

(b) Results in the payment of wages 
to employees of one sex at a rate less 
than that paid to employees of the op-
posite sex for equal work on jobs the 
performance of which requires equal 
skill, effort, and responsibility, and 
that are performed under similar work-
ing conditions. 

§ 146.520 Job classification and struc-
ture. 

A recipient shall not: 
(a) Classify a job as being for males 

or for females; 
(b) Maintain or establish separate 

lines of progression, seniority lists, ca-
reer ladders, or tenure systems based 
on sex; or 

(c) Maintain or establish separate 
lines of progression, seniority systems, 
career ladders, or tenure systems for 
similar jobs, position descriptions, or 
job requirements that classify persons 
on the basis of sex, unless sex is a bona 
fide occupational qualification for the 
positions in question as set forth in 
§ 146.550. 

§ 146.525 Fringe benefits. 

(a) ‘‘Fringe benefits’’ defined. For pur-
poses of these Title IX regulations, 
fringe benefits means: Any medical, hos-
pital, accident, life insurance, or re-
tirement benefit, service, policy or 
plan, any profit-sharing or bonus plan, 
leave, and any other benefit or service 
of employment not subject to the pro-
vision of § 146.515. 

(b) Prohibitions. A recipient shall not: 
(1) Discriminate on the basis of sex 

with regard to making fringe benefits 
available to employees or make fringe 
benefits available to spouses, families, 

or dependents of employees differently 
upon the basis of the employee’s sex; 

(2) Administer, operate, offer, or par-
ticipate in a fringe benefit plan that 
does not provide for equal periodic ben-
efits for members of each sex and for 
equal contributions to the plan by such 
recipient for members of each sex; or 

(3) Administer, operate, offer, or par-
ticipate in a pension or retirement plan 
that establishes different optional or 
compulsory retirement ages based on 
sex or that otherwise discriminates in 
benefits on the basis of sex. 

§ 146.530 Marital or parental status. 
(a) General. A recipient shall not 

apply any policy or take any employ-
ment action: 

(1) Concerning the potential marital, 
parental, or family status of an em-
ployee or applicant for employment 
that treats persons differently on the 
basis of sex; or 

(2) Which is based upon whether an 
employee or applicant for employment 
is the head of household or principal 
wage earner in such employee’s or ap-
plicant’s family unit. 

(b) Pregnancy. A recipient shall not 
discriminate against or exclude from 
employment any employee or applicant 
for employment on the basis of preg-
nancy, childbirth, false pregnancy, ter-
mination of pregnancy, or recovery 
therefrom. 

(c) Pregnancy as a temporary disability. 
Subject to § 146235(d), a recipient shall 
treat pregnancy, childbirth, false preg-
nancy, termination of pregnancy, re-
covery therefrom, and any temporary 
disability resulting therefrom as any 
other temporary disability for all job- 
related purposes, including commence-
ment, duration, and extensions of 
leave, payment of disability income, 
accrual of seniority and any other ben-
efit or service, and reinstatement, and 
under any fringe benefit offered to em-
ployees by virtue of employment. 

(d) Pregnancy leave. In the case of a 
recipient that does not maintain a 
leave policy for its employees, or in the 
case of an employee with insufficient 
leave or accrued employment time to 
qualify for leave under such a policy, a 
recipient shall treat pregnancy, child-
birth, false pregnancy, termination of 
pregnancy, and recovery therefrom as a 
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justification for a leave of absence 
without pay for a reasonable period of 
time, at the conclusion of which the 
employee shall be reinstated to the sta-
tus that she held when the leave began 
or to a comparable position, without 
decrease in rate of compensation or 
loss of promotional opportunities, or 
any other right or privilege of employ-
ment. 

§ 146.535 Effect of state or local law or 
other requirements. 

(a) Prohibitory requirements. The obli-
gation to comply with §§ 146.500 
through 146.550 is not obviated or alle-
viated by the existence of any State or 
local law or other requirement that im-
poses prohibitions or limits upon em-
ployment of members of one sex that 
are not imposed upon members of the 
other sex. 

(b) Benefits. A recipient that provides 
any compensation, service, or benefit 
to members of one sex pursuant to a 
State or local law or other requirement 
shall provide the same compensation, 
service, or benefit to members of the 
other sex. 

§ 146.540 Advertising. 
A recipient shall not in any adver-

tising related to employment indicate 
preference, limitation, specification, or 
discrimination based on sex unless sex 
is a bona fide occupational qualifica-
tion for the particular job in question. 

§ 146.545 Pre-employment inquiries. 
(a) Marital status. A recipient shall 

not make pre-employment inquiry as 
to the marital status of an applicant 
for employment, including whether 
such applicant is ‘‘Miss’’ or ‘‘Mrs.’’ 

(b) Sex. A recipient may make pre- 
employment inquiry as to the sex of an 
applicant for employment, but only if 
such inquiry is made equally of such 
applicants of both sexes and if the re-
sults of such inquiry are not used in 
connection with discrimination prohib-
ited by these Title IX regulations. 

§ 146.550 Sex as a bona fide occupa-
tional qualification. 

A recipient may take action other-
wise prohibited by §§ 146.500 through 
146.550 provided it is shown that sex is 
a bona fide occupational qualification 
for that action, such that consider-
ation of sex with regard to such action 
is essential to successful operation of 
the employment function concerned. A 
recipient shall not take action pursu-
ant to this section that is based upon 
alleged comparative employment char-
acteristics or stereotyped characteriza-
tions of one or the other sex, or upon 
preference based on sex of the recipi-
ent, employees, students, or other per-
sons, but nothing contained in this sec-
tion shall prevent a recipient from con-
sidering an employee’s sex in relation 
to employment in a locker room or toi-
let facility used only by members of 
one sex. 

Subpart F—Procedures 

§ 146.600 Notice of covered programs. 

Within 60 days of September 29, 2000, 
each Federal agency that awards Fed-
eral financial assistance shall publish 
in the FEDERAL REGISTER a notice of 
the programs covered by these Title IX 
regulations. Each such Federal agency 
shall periodically republish the notice 
of covered programs to reflect changes 
in covered programs. Copies of this no-
tice also shall be made available upon 
request to the Federal agency’s office 
that enforces Title IX. 

§ 146.605 Enforcement procedures. 

The investigative, compliance, and 
enforcement procedural provisions of 
Title VI of the Civil Rights Act of 1964 
(42 U.S.C. 2000d) (‘‘Title VI’’) are hereby 
adopted and applied to these Title IX 
regulations. These procedures may be 
found at 22 CFR part 141. 

[65 FR 52879, Aug. 30, 2000] 
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