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fully both the unpaid wages due labor-
ers and mechanics and the liquidated 
damages due the United States, the 
available funds shall be used first to 
compensate the laborers and mechanics 
for the wages to which they are enti-
tled (or an equitable portion thereof 
when the funds are not adequate for 
this purpose); and the balance, if any, 
shall be used for the payment of liq-
uidated damages. 

(2) In the performance of any con-
tract entered into pursuant to the pro-
visions of 38 U.S.C. 620 to provide nurs-
ing home care of veterans, no con-
tractor or subcontractor under such 
contract shall be deemed in violation 
of section 102 of the Contract Work 
Hours and Safety Standards Act by vir-
tue of failure to pay the overtime 
wages required by such section for 
work in excess of 40 hours in the work-
week to any individual employed by an 
establishment which is an institution 
primarily engaged in the care of the 
sick, the aged, or the mentally ill or 
defective who reside on the premises if, 
pursuant to an agreement or under-
standing arrived at between the em-
ployer and the employee before per-
formance of the work, a work period of 
14 consecutive days is accepted in lieu 
of the workweek of 7 consecutive days 
for the purpose of overtime compensa-
tion and if such individual receives 
compensation for employment in ex-
cess of 8 hours in any workday and in 
excess of 80 hours in such 14-day period 
at a rate not less than 11⁄2 times the 
regular rate at which the individual is 
employed, computed in accordance 
with the requirements of the Fair 
Labor Standards Act of 1938, as amend-
ed. 

(3) Any contractor or subcontractor 
performing on a government contract 
the principal purpose of which is the 
furnishing of fire fighting or suppres-
sion and related services, shall not be 
deemed to be in violation of section 102 
of the Contract Work Hour and Safety 
Standards Act for failing to pay the 
overtime compensation required by 
section 102 of the Act in accordance 
with the basic rate of pay as defined in 
paragraph (c)(1) of this section, to any 
pilot or copilot of a fixed-wing or ro-
tary-wing aircraft employed on such 
contract if: 

(i) Pursuant to a written employ-
ment agreement between the con-
tractor and the employee which is ar-
rived at before performance of the 
work. 

(A) The employee receives gross 
wages of not less than $300 per week re-
gardless of the total number of hours 
worked in any workweek, and 

(B) Within any workweek the total 
wages which an employee receives are 
not less than the wages to which the 
employee would have been entitled in 
that workweek if the employee were 
paid the minimum hourly wage re-
quired under the contract pursuant to 
the provisions of the Service Contract 
Act of 1965 and any applicable wage de-
termination issued thereunder for all 
hours worked, plus an additional pre-
mium payment of one-half times such 
minimum hourly wage for all hours 
worked in excess of 40 hours in the 
workweek; 

(ii) The contractor maintains accu-
rate records of the total daily and 
weekly hours of work performed by 
such employee on the government con-
tract. In the event these conditions for 
the exemption are not met, the re-
quirements of section 102 of the Con-
tract Work Hours and Safety Stand-
ards Act shall be applicable to the con-
tract from the date the contractor or 
subcontractor fails to satisfy the con-
ditions until completion of the con-
tract. 

(Reporting and recordkeeping requirements 
in paragraph (d)(2) have been approved by 
the Office of Management and Budget under 
control numbers 1215–0140 and 1215–0017. Re-
porting and recordkeeping requirements in 
paragraph (d)(3)(ii) have been approved by 
the Office of Management and Budget under 
control number 1215–0017) 

[48 FR 19541, Apr. 29, 1983, as amended at 51 
FR 12265, Apr. 9, 1986; 61 FR 40716, Aug. 5, 
1996] 

§ 5.16 Training plans approved or rec-
ognized by the Department of 
Labor prior to August 20, 1975. 

(a) Notwithstanding the provisions of 
§ 5.5(a)(4)(ii) relating to the utilization 
of trainees on Federal and federally as-
sisted construction, no contractor shall 
be required to obtain approval of a 
training program which, prior to Au-
gust 20, 1975, was approved by the De-
partment of Labor for purposes of the 
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Davis-Bacon and Related Acts, was es-
tablished by agreement of organized 
labor and management and therefore 
recognized by the Department, and/or 
was recognized by the Department 
under Executive Order 11246, as amend-
ed. A copy of the program and evidence 
of its prior approval, if applicable shall 
be submitted to the Employment and 
Training Administration, which shall 
certify such prior approval or recogni-
tion of the program. In every other re-
spect, the provisions of § 5.5(a)(4)(ii)— 
including those relating to registration 
of trainees, permissible ratios, and 
wage rates to be paid—shall apply to 
these programs. 

(b) Every trainee employed on a con-
tract executed on and after August 20, 
1975, in one of the above training pro-
grams must be individually registered 
in the program in accordance with Em-
ployment and Training Administration 
procedures, and must be paid at the 
rate specified in the program for the 
level of progress. Any such employee 
listed on the payroll at a trainee rate 
who is not registered and participating 
in a program certified by ETA pursu-
ant to this section, or approved and 
certified by ETA pursuant to 
§ 5.5(a)(4)(ii), must be paid the wage 
rate determined by the Secretary of 
Labor for the classification of work ac-
tually performed. The ratio of trainees 
to journeymen shall not be greater 
than permitted by the terms of the pro-
gram. 

(c) In the event a program which was 
recognized or approved prior to August 
20, 1975, is modified, revised, extended, 
or renewed, the changes in the program 
or its renewal must be approved by the 
Employment and Training Administra-
tion before they may be placed into ef-
fect. 

§ 5.17 Withdrawal of approval of a 
training program. 

If at any time the Employment and 
Training Administration determines, 
after opportunity for a hearing, that 
the standards of any program, whether 
it is one recognized or approved prior 
to August 20, 1975, or a program subse-
quently approved, have not been com-
plied with, or that such a program fails 
to provide adequate training for par-
ticipants, a contractor will no longer 

be permitted to utilize trainees at less 
than the predetermined rate for the 
classification of work actually per-
formed until an acceptable program is 
approved. 

Subpart B—Interpretation of the 
Fringe Benefits Provisions of 
the Davis-Bacon Act 

SOURCE: 29 FR 13465, Sept. 30, 1964, unless 
otherwise noted. 

§ 5.20 Scope and significance of this 
subpart. 

The 1964 amendments (Pub. L. 88–349) 
to the Davis-Bacon Act require, among 
other things, that the prevailing wage 
determined for Federal and federally- 
assisted construction include: (a) The 
basic hourly rate of pay; and (b) the 
amount contributed by the contractor 
or subcontractor for certain fringe ben-
efits (or the cost to them of such bene-
fits). The purpose of this subpart is to 
explain the provisions of these amend-
ments. This subpart makes available in 
one place official interpretations of the 
fringe benefits provisions of the Davis- 
Bacon Act. These interpretations will 
guide the Department of Labor in car-
rying out its responsibilities under 
these provisions. These interpretations 
are intended also for the guidance of 
contractors, their associations, labor-
ers and mechanics and their organiza-
tions, and local, State and Federal 
agencies, who may be concerned with 
these provisions of the law. The inter-
pretations contained in this subpart 
are authoritative and may be relied 
upon as provided for in section 10 of the 
Portal-to-Portal Act of 1947 (29 U.S.C. 
359). The omission to discuss a par-
ticular problem in this subpart or in 
interpretations supplementing it 
should not be taken to indicate the 
adoption of any position by the Sec-
retary of Labor with respect to such 
problem or to constitute an adminis-
trative interpretation, practice, or en-
forcement policy. Questions on matters 
not fully covered by this subpart may 
be referred to the Secretary for inter-
pretation as provided in § 5.12. 
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