
255 

SUBCHAPTER D—PERSONNEL, MILITARY AND CIVILIAN 

CROSS REFERENCE: For a revision of Stand-
ards for a Merit System of Personnel Admin-
istration, see 5 CFR part 900. 

PART 44—SCREENING THE READY 
RESERVE 

Sec. 
44.1 Purpose. 
44.2 Applicability. 
44.3 Definitions. 
44.4 Policy. 
44.5 Responsibilities. 

APPENDIX A TO PART 44—GUIDANCE 

AUTHORITY: 10 U.S.C. 10145. 

SOURCE: 64 FR 72027, Dec. 23, 1999, unless 
otherwise noted. 

§ 44.1 Purpose. 
Updates DoD policy and responsibil-

ities for the screening of Ready Reserv-
ists under 10 U.S.C. 1003, 1005, and 1209. 

§ 44.2 Applicability. 
This part applies to the Office of the 

Secretary of Defense, the Military De-
partments (including the Coast Guard, 
when it is not operating as a Military 
Service in the Navy by agreement with 
the Department of Transportation), the 
Chairman of the Joint Chiefs of Staff, 
the Combatant Commands, the Inspec-
tor General of the Department of De-
fense, the Defense Agencies, the DoD 
Field Activities and all other organiza-
tional entities within the Department 
of Defense (hereafter referred to collec-
tively as the ‘‘DoD Components’’). The 
term ‘‘Military Services’’ as used in 
this part, refers to the Army, the Navy, 
the Air Force and the Marine Corps. 

§ 44.3 Definitions. 
For purposes of this part, the fol-

lowing definitions apply: 
Extreme community hardship. A situa-

tion that, because of a Reservist’s mo-
bilization, may have a substantially 
adverse effect on the health, safety, or 
welfare of the community. Any request 
for a determination of such hardship 
shall be made by the Reservist and 
must be supported by documentation, 
as required by the Secretary con-
cerned. 

Extreme personal hardship. An adverse 
impact on a Reservist’s dependents re-
sulting from his or her mobilization. 
Any request for a determination of 
such hardship shall be made by the Re-
servist and must be supported by docu-
mentation, as required by the Sec-
retary concerned. 

Individual Ready Reserve. Within the 
Ready Reserve of each of the Reserve 
Components there is an Individual 
Ready Reserve. The Individual Ready 
Reserve consists of members of the 
Ready Reserve who are not in the Se-
lected Reserve or the Inactive National 
Guard. 

Key employee. Any Federal employee 
occupying a key position. 

Key position. A Federal position that 
shall not be vacated during a national 
emergency or mobilization without SE-
RIOUSLY impairing the capability of 
the parent Federal Agency or office to 
function effectively. The four cat-
egories of Federal key positions are set 
out in this paragraph. The first three 
categories are, by definition, key posi-
tions. However, the third category, Ar-
ticle III Judges, provides for exceptions 
on a case-by-case basis. The fourth cat-
egory requires a case-by-case deter-
mination and designation as described 
in the following: 

(1) The Vice President of the United 
States or any official specified in the 
order of presidential succession as in 3 
U.S.C. 19. 

(2) The members of the Congress and 
the heads of the Federal Agencies ap-
pointed by the President with the con-
sent of the Senate. For this part, the 
term ‘‘the heads of the Federal Agen-
cies’’ does not-include any person ap-
pointed by the President with the con-
sent of the Senate to a Federal Agency 
as a member of a multimember board 
or commission. Such positions may be 
designated as key positions only in ac-
cordance with paragraph (4) of this def-
inition. 

(3) Article III Judges. However, each 
Article III Judge, who is a member of 
the Ready Reserve and desires to re-
main in the Ready Reserve, must have 
his or her position reviewed by the 
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Chief Judge of the affected Judge’s Cir-
cuit. If the Chief Judge determines 
that mobilization of the Article III 
Judge concerned will not seriously im-
pair the capability of the Judge’s court 
to function effectively, the Chief Judge 
will provide a certification to that ef-
fect to the Secretary of the Military 
Department concerned. Concurrently, 
the affected Judge will provide a state-
ment to the Secretary concerned re-
questing continued service in the 
Ready Reserve and acknowledging that 
he or she may be involuntarily called 
to active duty (AD) under the laws of 
the United States and the Directives 
and Regulations of the Department of 
Defense and pledging not to seek to be 
excused from such orders based upon 
his or her judicial duties. 

(4) Other Federal positions deter-
mined by the Federal Agency heads, or 
their designees, to be key positions in 
accordance with the guidelines in the 
appendix to this part. 

Mobilization. Involuntary call-up of 
Reserve component members in accord-
ance with 10 U.S.C. 12301, 12302, or 
12304. That includes full mobilization, 
partial mobilization and, selective mo-
bilization (Presidential Reserve Call- 
Up Authority). 

Ready reserve. Reserve unit members 
or individual Reserve and National 
Guard members, or both, liable for AD, 
as provided in 10 U.S.C. 12301, 12302, 
and, for some members, 10 U.S.C. 12304. 
It consists of the Selected Reserve, the 
Individual Ready Reserve, and the In-
active National Guard. 

Selected reserve. A category of the 
Ready Reserve in each of the Reserve 
components. The Selected Reserve con-
sists of units, and, as designated by the 
Secretary concerned, of individual Re-
serve members, trained as prescribed in 
10 U.S.C. 10147(a)(1) or 32 U.S.C. 502(a), 
as appropriate. 

Standby reserve. The Standby Reserve 
consists of those units or members, or 
both, of the Reserve components, other 
than those in the Ready Reserve or the 
Retired Reserve, who are liable for ac-
tive duty only as provided for in 10 
U.S.C. 12301 and 12306. The Standby Re-
serve consists of personnel who are 
maintaining their military affiliation 
without being in the Ready Reserve, 
but have been designated ‘‘key civilian 

employees,’’ or have a temporary hard-
ship or disability. Those individuals 
are not required to perform training 
and are not part of the Ready Reserve. 
The Standby Reserve is a pool of 
trained individuals who may be mobi-
lized as needed to fill manpower needs 
in specific skills. The Standby Reserve 
consists of the active status list and 
the inactive status list categories. 

§ 44.4 Policy. 
It is DoD policy that: 
(a) Members of the Ready Reserve 

shall be screened (see the appendix to 
this part for specific screening guid-
ance) at least annually to meet the 
provisions of 10 U.S.C. 10149 and to pro-
vide a Ready Reserve force composed of 
members who: 

(1) Meet Military Service wartime 
standards of mental, moral, profes-
sional, and physical fitness. 

(2) Possess the military qualifica-
tions required in the various ranks, 
ratings, and specialties. 

(3) Are available immediately for ac-
tive duty (AD) during a mobilization or 
as otherwise required by law. 

(b) On mobilization under 10 U.S.C. 
12301(a) or 10 U.S.C. 12302, all personnel 
actions relating to the screening pro-
gram shall be held in abeyance, and all 
members remaining in the Ready Re-
serve shall be considered immediately 
available for AD service. After such a 
mobilization is ordered, no deferment, 
delay, or exemption from mobilization 
shall be granted to Ready Reservists 
because of their civilian employment. 
On involuntary activation of Reserve 
members under 10 U.S.C. 12304 (Presi-
dential Reserve Call-Up Authority), the 
Secretary of Defense, or designee, shall 
make a determination regarding the 
continuation or cessation of personnel 
actions related to the screening pro-
gram. 

(c) All Ready Reservists shall be re-
tained in the Ready Reserve for the en-
tire period of their statutory obliga-
tion or voluntary contract. Exceptions 
to that policy are made in paragraphs 
(g), (h), and (i) of this section, or may 
be made by the Secretaries concerned, 
in accordance with 10 U.S.C. 10145 and 
10146. 

(d) A member of the Army National 
Guard of the United States or the Air 
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1 Copies may be obtained at http:// 
web7.whs.osd.mil/corres.htm. 

National Guard of the United States 
may be transferred to the Standby Re-
serve only with the consent of the gov-
ernor or other applicable authority of 
the State, commonwealth, or territory 
concerned (including the District of 
Columbia) in accordance with 10 U.S.C. 
10146. 

(e) Any eligible member of the Stand-
by Reserve may be transferred back to 
the Ready Reserve when the reason for 
the member’s transfer to the Standby 
Reserve no longer exists in accordance 
with 10 U.S.C. 10150 and DoD Instruc-
tion 1200.15. 1 

(f) Ready Reservists whose imme-
diate recall to AD during an emergency 
would create an extreme personal or 
community hardship shall be trans-
ferred to the Standby Reserve or the 
Retired Reserve, or shall be discharged, 
as applicable, except as specified in 
paragraph (b) of this section. 

(g) Ready Reservists who are des-
ignated key employees or who occupy 
key positions, as defined in this sec-
tion, shall be transferred to the Stand-
by Reserve or the Retired Reserve, or 
shall be discharged, as appropriate, ex-
cept as specified in paragraph (b) of 
this section. 

(h) Ready Reservists who are also 
DoD civilian employees may not hold a 
mobilization assignment to the same 
positions that they fill as civilian em-
ployees. Those Ready Reservists shall 
be reassigned or transferred, as appli-
cable. Reserve component military 
technicians (dual status), as members 
of Reserve units, are excluded from 
this provision. 

(i) Ready Reservists who are pre-
paring for the ministry in an accred-
ited theology or divinity school cannot 
be involuntarily called to AD or re-
quired to participate in inactive duty 
training (IDT) in accordance with 10 
U.S.C. 12317. Accordingly, such Ready 
Reservists (other than those partici-
pating in a military Chaplain Can-
didate or Theology Student Program) 
shall be transferred to the Standby Re-
serve (active status list) for the dura-
tion of their ministerial studies and 
duties at accredited theology or divin-
ity schools. Ready Reservists partici-

pating in a military Chaplain Can-
didate or Theology Student Program 
may continue their Ready Reserve af-
filiation and engage in AD and IDT. 

(j) Ready Reservists may not be 
transferred from the Ready Reserve 
solely because they are students, in-
terns, residents, or fellows in the 
healthcare professions. On mobiliza-
tion, they either shall be deferred or 
shall be mobilized in a student, intern, 
resident, or fellow status until quali-
fied in the applicable medical spe-
cialty, as prescribed by the Secretaries 
of the Military Departments. 

(k) The Secretaries concerned, or 
their designees, shall make determina-
tions for mobilization availability on a 
case-by-case basis, consistent with this 
part, and not by class or group deter-
minations. 

§ 44.5 Responsibilities. 

(a) The Deputy Secretary of Defense 
shall adjudicate, before mobilization, 
conflicts between the mobilization 
manpower needs of the civilian sector 
and the military that the Ready Re-
serve Screening process has identified, 
but has not resolved. 

(b) The Assistant Secretary of Defense 
for Reserve Affairs, under the Under Sec-
retary of Defense for Personnel and Read-
iness, shall: 

(1) Provide oversight and policy sup-
port to the overall Ready Reserve 
screening program, and manage and 
control the Federal sector screening 
program in accordance with 10 U.S.C. 
10149, Executive Order 11190, and pp. 63– 
66 of House Appropriations Committee 
Report 95–451, which is available from 
the Government Printing Office, Wash-
ington, DC 20401. 

(2) Annually, provide Federal Agen-
cies with a listing of all Federal em-
ployees who are also Ready Reservists 
to assist them in conducting employer 
screening activities. 

(3) Prepare an annual report on the 
status of Ready Reservists employed 
by the Federal Government. 

(4) Employ the guidance in appendix 
A of this part in coordinating the 
screening program with employers of 
Ready Reservists. 
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2 See footnote 1 to § 44.4(e). 
3 See footnote 1 to § 44.4(e). 4 See footnote 1 to § 44.4(e). 

(5) Coordinate conflicts between the 
mobilization manpower needs of the ci-
vilian sector and the military identi-
fied but not resolved through the 
Ready Reserve Screening process. 

(c) The Secretaries of the Military De-
partments shall: 

(1) Screen, at least annually, all 
Ready Reservists under their jurisdic-
tion to ensure their immediate avail-
ability for active duty (AD) and to en-
sure compliance with 10 U.S.C. 10149. 

(2) Ensure coordination with the As-
sistant Secretary of Defense for Re-
serve Affairs to resolve conflicts (iden-
tified, but not resolved through the 
Ready Reserve screening process) be-
tween the mobilization manpower 
needs of the civilian sector and the 
military. 

(3) Review recommendations for re-
moval of both Federal and other civil-
ian employees from the Ready Reserve 
submitted by employers and take ap-
plicable action. 

(4) After making a removal deter-
mination in response to a petition for 
such action, promptly transmit the re-
sults of that determination to the 
Ready Reservist concerned and his/her 
employer. 

(5) Transfer Ready Reservists identi-
fied as occupying key positions to the 
Standby Reserve or the Retired Re-
serve, or discharge them, as applicable. 

(6) Ensure that Ready Reservists not 
on AD are examined as to physical fit-
ness in accordance with DoD Directive 
1332.18. 2 

(7) Process members of the Ready Re-
serve who do not participate satisfac-
torily in accordance with DoD Instruc-
tion 1200.15 and DoD Directive 1215.13.3 

(8) Ensure that all Ready Reservists 
have a favorably completed back-
ground check for military service suit-
ability on file (e.g., Entrance National 
Agency Check (ENTNAC), NAC). 

(9) Ensure that personnel records sys-
tems incorporate information on any 
factors that limit the mobilization 
availability of a Ready Reservist. 

(10) Develop and maintain current in-
formation pertaining to the mobiliza-
tion availability of Ready Reservists. 

APPENDIX A TO PART 44—GUIDANCE 

DEPUTY SECRETARY OF DEFENSE 

The Deputy Secretary of Defense shall ad-
judicate, before mobilization, conflicts be-
tween the mobilization manpower needs of 
the civilian sector and the military that the 
Ready Reserve screening process has identi-
fied, but has not resolved. 

EMPLOYERS OF READY RESERVISTS 

(a) Federal Employers 

(1) To ensure that Federal employees es-
sential to the continuity of the Federal Gov-
ernment are not retained as members of the 
Ready Reserve, the following guidance is 
provided: 

(i) Conduct annual screening program as 
provided for by the Assistant Secretary of 
Defense for Reserve Affairs. 

(ii) Responses from Federal Agencies shall 
be reported under Interagency Report Con-
trol Number 0912–DoD-AN, ‘‘Ready Reserv-
ists in the Federal Government,’’ in accord-
ance with DoD 8910.1–M. 4 

(iii) Federal Agency heads, or their des-
ignees, concerned shall designate those posi-
tions that are of essential nature to, and 
within, the organization as ‘‘key positions,’’ 
and shall require that they shall NOT be 
filled by Ready Reservists to preclude such 
positions from being vacated during a mobi-
lization. Upon request from Federal Agen-
cies, Secretaries of the Military Depart-
ments shall verify the essential nature of the 
positions being designated as ‘‘key,’’ and 
shall transfer Ready Reservists occupying 
key positions to the Standby Reserve or the 
Retired Reserve or shall discharge them, as 
applicable, under 10 U.S.C. 10149, except as 
specified in § 44.4 (b). 

(iv) In determining whether or not a posi-
tion should be designated as a ‘‘key posi-
tion,’’ the following questions should be con-
sidered by the Federal Agency concerned: 

(A) Can the position be filled in a reason-
able time after mobilization? 

(B) Does the position require technical or 
managerial skills that are possessed unique-
ly by the incumbent employee? 

(C) Is the position associated directly with 
defense mobilization? 

(D) Does the position include a mobiliza-
tion or relocation assignment in an Agency 
having emergency functions, as designated 
by Executive Order 12656? 

(E) Is the position directly associated with 
industrial or manpower mobilization, as des-
ignated in Executive Orders 12656 and 12919? 

(F) Are there other factors related to the 
national defense, health, or safety that will 
make the incumbent of the position unavail-
able for mobilization? 
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(2) [Reserved] 
(b) Non-Federal Employers of Ready Reserv-

ists. Non-Federal employers of Ready Reserv-
ists, particularly in the fields of public 
health and safety and defense support indus-
tries, are encouraged to adopt personnel 
management procedures designed to preclude 
conflicts between the emergency manpower 
needs of civilian activities and the military 
during a mobilization. Employers also are 
encouraged to use the Federal key position 
guidelines contained in this appendix for 
making their own key position designations 
and, when applicable, for recommending key 
employees for removal from the Ready Re-
serve. 

(c) All employers who determine that a 
Ready Reservist is a key employee, in ac-
cordance with the guidelines in this appen-
dix, should promptly report that determina-
tion, using the letter format at the end of 
this appendix, to the applicable Reserve per-
sonnel center, requesting the employee be 
removed from the Ready Reserve. 

INDIVIDUAL READY RESERVISTS 

(a) Each Ready Reservist who is not a 
member of the Selected Reserve is obligated 
to notify the Secretary concerned of any 
change of address, marital status, number of 
dependents, or civilian employment and any 
other change that would prevent a member 
from meeting mobilization standards pre-
scribed by the Military Service concerned (10 
U.S.C. 10205). 

(b) All Ready Reservists shall inform their 
employers of their Reserve military obliga-
tion. 

LIST OF RESERVE PERSONNEL CENTERS TO 
WHICH RESERVE SCREENING DETERMINATION 
AND REMOVAL REQUESTS SHALL BE FOR-
WARDED 

Army Reserve 

Army Reserve Personnel Command 
1 Reserve Way 
ATTN: ARPC-PSP-T 
St. Louis, MO 63132 

Naval Reserve 

Commander 
Navy Personnel Command (Pers 91) 
5720 Integrity Drive 
Millington, TN 38055–9100 

Marine Corps Reserve 

Commanding General 
Marine Corps Reserve Support Command 
ATTN: IRR Division 
15303 Andrews Road 
Kansas City, MO 64147–1207 

Air Force Reserve 

Commander 
Air Reserve Personnel Center/DPAF 

6760 E. Irvington Pl. #2600 
Denver, CO 80280–2600 

Army and Air National Guard 

Submit requests to the adjutant general of 
the applicable State, commonwealth, or ter-
ritory (including the District of Columbia). 

Coast Guard Reserve 

Commander (CGPC-RPM) 
U.S. Coast Guard Personnel Command 
2100 Second St. S.W. 
Washington, DC 20593 

LETTER FORMAT TO RESERVE PERSONNEL 
CENTERS REQUESTING THAT EMPLOYEE BE 
REMOVED FROM THE READY RESERVE 

From: (Employer-Agency or Company) 
To: (Appropriate Reserve Personnel Center) 
Subject: Request for Employee To Be Re-

moved From the Ready Reserve 
This is to certify that the employee identi-

fied below is vital to the nation’s defense ef-
forts in (his or her) civilian job and cannot 
be mobilized with the Military Services in an 
emergency for the following reasons: 
[STATE REASONS] 

Therefore, I request that (he/she) be re-
moved from the Ready Reserve and that you 
advise me accordingly when this action has 
been completed. 

The employee is: 
1. Name of employee (last, first, M.I.): 
2. Military grade and Reserve component: 
3. Social security number: 
4. Current home address (street, city, State, 

and ZIP code): 
5. Military unit to which assigned (location 

and unit number): 
6. Title of employee’s civilian position: 
7. Grade or salary level of civilian position: 
8. Date (YYMMDD) hired or assigned to posi-

tion: 
Signature and Title of Agency or Company 

Official. 

PART 45—CERTIFICATE OF RELEASE 
OR DISCHARGE FROM ACTIVE 
DUTY (DD FORM 214/5 SERIES) 

Sec. 
45.1 Purpose. 
45.2 Applicability and scope. 
45.3 Policy and procedures. 
45.4 Responsibilities. 
APPENDIX A TO PART 45—DD FORM 214 
APPENDIX B TO PART 45—DD FORM 214WS 
APPENDIX C TO PART 45—DD FORM 215 
APPENDIX D TO PART 45—STATE DIRECTORS OF 

VETERANS AFFAIRS 

AUTHORITY: 10 U.S.C. 1168 and 972. 

SOURCE: 54 FR 7409, Feb. 21, 1989, unless 
otherwise noted. 
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§ 45.1 Purpose. 

(a) This document revises 32 CFR 
part 45. 

(b) Prescribes procedures concerning 
the preparation and distribution of re-
vised DD Form 214 to comport with the 
requirements of 10 U.S.C. 1168, 972, and 
32 CFR part 41 and the control and pub-
lication of separation program designa-
tors (SPDs). 

§ 45.2 Applicability and scope. 

(a) The provisions of this part apply 
to the Office of the Secretary of De-
fense, the Military Services, the Joint 
Staff, and the Defense Agencies (here-
after referred to as ‘‘DoD Compo-
nents’’). The term ‘‘Military Services,’’ 
as used here, refers to the Army, Navy, 
the Air Force, the Marine Corps and, 
by agreement with the Department of 
Transportation, to the Coast Guard. 

(b) Its provisions include procedures 
on the preparation and distribution of 
DD Forms 214, 214WS, 215 (Appendices 
A, B, and C) which record and report 
the transfer or separation of military 
personnel from a period of active duty. 
(NOTE: Computer-generated formats 
are acceptable substitutes provided As-
sistant Secretary of Defense (Force 
Management and Personnel) approval 
is obtained.) DD Forms 214 and 215 (or 
their substitutes) will provide: 

(1) The Military Services with a source 
of information relating to military per-
sonnel for administrative purposes, and 
for making determinations of eligi-
bility for enlistment or reenlistment. 

(2) The Service member with a brief, 
clear-cut record of the member’s active 
service with the Armed Forces at the 
time of transfer, release, or discharge, 
or when the member changes status or 
component while on active duty. 

(3) Appropriate governmental agencies 
with an authoritative source of infor-
mation which they require in the ad-
ministration of Federal and State laws 
applying to personnel who have been 
discharged, otherwise released, or 
transferred to a Reserve component 
while on active duty. 

(c) Its provisions include procedures 
on the control and distribution of all 
lists of SPDs. 

§ 45.3 Policy and procedures. 
(a) Administrative issuance or 

reissuance of DD Forms 214 and 215. 
(1) The DD Form 214 will normally be 

issued by the command from which the 
member was separated. In those in-
stances where a DD Form 214 was not 
issued, the Services concerned may es-
tablish procedures for administrative 
issuance. 

(2) The DD Form 214, once issued, 
will not be reissued except: 

(i) When directed by appropriate ap-
pellate authority, Executive Order, or 
by the Secretary concerned. 

(ii) When it is determined by the 
Service concerned that the original DD 
Form 214 cannot be properly corrected 
by issuance of a DD Form 215 or if the 
correction would require issuance of 
more than two DD Forms 215. 

(iii) When two DD Forms 215 have 
been issued and an additional correc-
tion is required. 

(3) Whenever a DD Form 214 is ad-
ministratively issued or reissued, an 
appropriate entry stating that fact and 
the date of such action will be made in 
Block 18, Remarks, of the DD Form 214 
unless the appellate authority, Execu-
tive Order, or Secretarial directive 
specifies otherwise. 

(b) The Military Services will ensure 
that every member (except as limited 
in paragraph (b)(2) of this section and 
excluding those listed in paragraph (c) 
of this section being separated from 
the Military Services is given a com-
pleted DD Form 214 describing relevant 
data regarding the member’s service, 
and the circumstances of termination. 
DD Form 214 may also be issued under 
other circumstances prescribed by the 
Military Service concerned. A continu-
ation sheet, if required, will be bond 
paper, and will reference: The DD Form 
214 being continued; information from 
blocks 1 through 4; the appropriate 
block(s) being continued; the member’s 
signature, date; and the authorizing of-
ficial’s signature. DD Forms 214 are not 
intended to have any legal effect on 
termination of the member’s service. 

(1) Release or discharge from active 
service. (i) The original of DD Form 214 
showing separation from a period of ac-
tive service with a Military Service, in-
cluding release from a status that is le-
gally determined to be void, will be 
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physically delivered to the separate 
prior to departure from the separation 
activity on the effective date of separa-
tion; or on the date authorized travel 
time commences. 

(A) Copy No. 4, containing the statu-
tory or regulatory authority, reentry 
code, SPD code, and narrative reason 
for separation also will be physically 
delivered to the separatee prior to de-
parture, if he/she so requested by initi-
ating Block 30, Member Requests Copy 
4. 

(B) Remaining copies of DD Form 214 
will be distributed on the day following 
the effective date of separation. 

(ii) When separation is effected under 
emergency conditions which preclude 
physical delivery, or when the recipi-
ent departs in advance of normal de-
parture time (e.g., on leave in conjunc-
tion with retirement; or at home 
awaiting separation for disability), the 
original DD Form 214 will be mailed to 
the recipient on the effective date of 
separation. 

(iii) If the separation activity is un-
able to complete all items on the DD 
Form 214, the form will be prepared as 
completely as possible and delivered to 
the separatee. The separatee will be ad-
vised that a DD Form 215 will be issued 
by the Military Service concerned 
when the missing information becomes 
available; and that it will not be nec-
essary for the separatee to request a 
DD Form 215 for such information. 

(iv) If an optical character recogni-
tion format is utilized by a Military 
Service, the first carbon copy of the 
document will be physically delivered 
or mailed to the separatee as pre-
scribed in paragraphs (b) (i) through 
(iii) of this section. 

(2) Release from active duty for train-
ing, full-time training duty, or active duty 
for special work. Personnel being sepa-
rated from a period of active duty for 
training, full-time training duty, or ac-
tive duty for special work will be fur-
nished a DD Form 214 when they have 
served 90 days or more, or when re-
quired by the Secretary concerned for 
shorter periods. Personnel shall be fur-
nished a DD Form 214 upon separation 
for cause or for physical disability re-
gardless of the length of time served on 
active duty. 

(3) Continuing on active duty. Mem-
bers who change their status or compo-
nent, as outlined below, while they are 
serving on active duty will be provided 
a completed DD form 214 upon: 

(i) Discharge for immediate enlist-
ment or reenlistment (optional—at the 
discretion of the Military Services). 
However, Military Services not pro-
viding the DD Form 214 will furnish the 
member a DD Form 256, ‘‘Honorable 
Discharge Certificate,’’ and will issue 
instructions requiring those military 
offices which maintain a member’s 
records to provide necessary Service 
data to the member for application to 
appropriate civilian individuals, 
groups, and governmental agencies. 
Such data will include Service compo-
nent, entry data and grades. 

(ii) Termination of enlisted status to 
accept an appointment to warrant or 
commissioned officer grade. 

(iii) Termination of a temporary ap-
pointment to accept a permanent war-
rant or commission in the Regular or 
Reserve components of the Armed 
Forces. 

(iv) Termination of an officer ap-
pointment in one of the Military Serv-
ices to accept appointment in another 
Service. 

(c) DD Form 214 need not be prepared 
for: (1) Personnel found disqualified 
upon reporting for active duty and who 
do not enter actively upon duties in ac-
cordance with orders. 

(2) Personnel whose active duty, ac-
tive duty for training, full-time train-
ing duty or active duty for special 
work is terminated by death. 

(3) Personnel being removed from the 
Temporary Disability Retired List. 

(4) Enlisted personnel receiving tem-
porary appointments to warrant or 
commissioned officer grades. 

(5) Personnel whose temporary war-
rant or commissioned officer status is 
terminated and who remain on active 
duty to complete an enlistment. 

(6) Personnel who terminate their 
Reserve component status to integrate 
into a Regular component. 

(7) Personnel separated or discharged 
who have been furnished a prior edition 
of this form, unless that form is in 
need of reissuance for some other rea-
son. 

VerDate Aug<31>2005 09:53 Aug 11, 2008 Jkt 214123 PO 00000 Frm 00271 Fmt 8010 Sfmt 8010 Y:\SGML\214123.XXX 214123dw
as

hi
ng

to
n3

 o
n 

P
R

O
D

P
C

61
 w

ith
 C

F
R



262 

32 CFR Ch. I (7–1–08 Edition) § 45.3 

1 Copies may be obtained if needed, from 
the U.S. Naval Publications and forms Cen-
ter, Attn: Code 1062, 5801 Tabor Avenue, 
Philadelphia, PA. 

(d) Preparation. The Military Depart-
ments will issue instructions governing 
the preparation of DD Form 214, con-
sistent with the following: 

(1) DD Form 214 is an important 
record of service which must be pre-
pared accurately and completely. Any 
unavoidable corrections and changes 
made in the unshaded areas of the form 
during preparation shall be neat, leg-
ible and initialed on all copies by the 
authenticating official. The recipient 
will be informed that making any un-
authorized change or alteration of the 
form will render it void. 

(2) Since DD Form 214 is often used 
by civilian personnel, abbreviations 
should be avoided. 

(3) Copies of DD Form 214 trans-
mitted to various governmental agen-
cies shall be legible, especially those 
provided to the Veterans Administra-
tion (Department of Veterans Affairs, 
effective March 15, 1989, in accordance 
with section 18(a), Public Law 100–527 
and the Department of Labor). 

(4) The authority for a member’s 
transfer or discharge will be cited by 
reference to the appropriate Military 
Service regulation, instruction, or 
manual, followed by the appropriate 
separation program designator on cop-
ies 2, 4, 7, and 8 only. A narrative de-
scription to identify the reason for 
transfer or separation will not be used 
on copy 1. 

(5) To assist the former Service mem-
ber in employment placement and job 
counseling, formal inservice training 
courses successfully completed during 
the period covered by the form will be 
listed in Block 14, Military Education; 
e.g., medical, dental, electronics, sup-
ply, administration, personnel or heavy 
equipment operations. Training 
courses for combat skills will not be 
listed. See 1978 Guide to the Evaluation 
of Educational Experiences in the 
Armed Services for commonly accepted 
course titles and abbreviations. 

(6) For the purpose of reemployment 
rights (DoD Directive 1205.12) 1) all ex-
tensions of service, except those under 
10 U.S.C. 972, are considered to be at 

the request and for the convenience of 
the Government. In these cases, Block 
18 of DD Form 214 will be annotated to 
indicate ‘‘Extension of service was at 
the request and for the convenience of 
the Government.’’ 

(7) When one or more of the data 
items on the DD Form 214 are not 
available and the document is issued to 
the separatee, the applicable block(s) 
will be annotated ‘‘See Remarks.’’ In 
such cases, Block 18 will contain the 
entry ‘‘DD Form 215 will be issued to 
provide missing information.’’ When 
appropriate, Block 18 will also reflect 
the amount of disability pay, and the 
inclusive dates of any nonpay/excess 
leave days. 

(8) The authorizing official (E–7, GS– 
7 or above) will sign the original in ink 
ensuring that the signature is legible 
on all carbon copies. If not, a second 
signature may be necessary on a subse-
quent carbon copy. The authorized offi-
cial shall be an E–7, GS–7, or higher 
grade, except that the Service con-
cerned may authorize chiefs of instal-
lation separation activities (E–5, GS–5, 
or above) to serve in this capacity if 
designated in writing by the respon-
sible commander and/or director (0–4, 
or above). 

(9) The following are the only author-
ized entries in Block 24, Character of 
Service, as appropriate: ‘‘Honorable,’’ 
‘‘Under Honorable Conditions (Gen-
eral),’’ ‘‘Under Other Than Honorable 
Conditions,’’ ‘‘Bad Conduct,’’ ‘‘Dishon-
orable,’’ or ‘‘Uncharacterized.’’ When a 
discharge has been upgraded, the DD 
Form 214 will be annotated on copies 2 
through 8 in Block 18 to indicate the 
character of service has been upgraded; 
the date the application for upgrade 
was made; and the effective date of the 
corrective action. 

(10) The date entered in Block 12.a. 
shall be the date of enlistment for the 
earliest period of continuous active 
service for which a DD Form 214 was 
not previously issued. For members 
who have previously reenlisted without 
being issued a DD Form 214, and who 
are being separated with any discharge 
characterization except ‘‘Honorable,’’ 
the following statement shall appear as 
the first entry in Block 18., ‘‘Re-
marks,’’ on the DD Form 214: ‘‘CON-
TINUOUS HONORABLE ACTIVE 
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2 See footnote 1 to § 545.3(d)(6). 

SERVICE FROM (applicable date) 
UNTIL (applicable date).’’ The ‘‘from’’ 
date shall be the date of initial entry 
into active duty, or the first day of 
service for which a DD Form 214 was 
not previously issued, as applicable; 
the ‘‘until’’ date shall be the date be-
fore commencement of the current en-
listment. 

(11) For Service members retiring 
from active duty enter in Block 18., 
‘‘Subject to active duty recall by Serv-
ice Secretary.’’ 

(12) For Service members being 
transferred to the Individual Ready Re-
serve, enter in Block 18., ‘‘Subject to 
active duty recall and/or annual 
screening.’’ 

(e) Distribution. The Military Services 
will prescribe procedures governing the 
distribution of copies of the DD Forms 
214 and 215, consistent with their inter-
nal requirements, and the following: 

(1) DD Form 214—(i) Copy No. 1 (origi-
nal). To the member. 

(ii) Copy No. 2. To be used as the Mili-
tary Services’ record copy. 

(iii) Copy No. 3. To the Veterans Ad-
ministration (Department of Veterans 
Affairs, effective March 15, 1989, in ac-
cordance with section 18(a), Data Proc-
essing Center (214), 1614 E. Woodword 
Street, Austin, Texas 78772. A repro-
duced copy will also be provided to the 
hospital with the medical records if the 
individual is transferred to a VA hos-
pital. If the individual completes VA 
Form 21–5267, ‘‘Veterans Application 
for Compensation or Pension,’’ include 
a copy of the DD Form 214 with med-
ical records forwarded to the VA re-
gional office having jurisdiction over 
the member’s permanent address. When 
an individual is in Service and enlist-
ing or reenlisting in an active duty sta-
tus or otherwise continuing on active 
duty in another status, copy No. 3 will 
not be forwarded to the VA. 

(iv) Copy No. 4. To the member, if the 
member so requested by having ini-
tialed Block 30. If the member does not 
request this copy, it may be retained in 
the master military personnel record, 
to be available in case the member re-
quests a copy later. 

(v) Copy No. 5. To Louisiana UCX/ 
UCFE, Claims Control Center, Lou-
isiana Department of Labor, P.O. Box 

94246, Capitol Station, Baton Rouge, 
Louisiana 70804–9246. 

(vi) Copy No. 6. To the appropriate 
State Director of Veterans Affairs (see 
enclosure 4), if the member so re-
quested by having checked ‘‘Yes’’ in 
Block 20, ‘‘Member Requests Copy Be 
Sent to Director of Veterans Affairs.’’ 
The member must specify the State. If 
the member does not request the copy 
be mailed, it may be utilized as pre-
scribed by the Military Service con-
cerned. 

(vii) Copies No. 7 and 8. To be distrib-
uted in accordance with regulations 
issued by the Military Service con-
cerned. 

(viii) Additional Copy Requirements. 
Discharged Alien Deserters. Provide 
one reproduced copy of Copy No. 1 to 
the U.S. Department of State, Visa Of-
fice—SCA/VO, State Annex No. 2, 
Washington, DC 20520, to assist the 
Visa Office in precluding the unwar-
ranted issuance of visas to discharged 
and alien deserters in accordance with 
DoD Directive 1325.2 2. Place of birth 
will be entered in Block 18. 

(2) DD Form 214–ws. Utilized to facili-
tate the preparation of DD Form 214. 
The document will be used and dis-
posed of in accordance with regulations 
issued by the Military Service con-
cerned. 

(3) DD Form 215. Utilized to correct 
errors in DD Form 214 discovered after 
the original has been delivered and/or 
distribution of copies of the form has 
been made, and to furnish to separatee 
information not available when the DD 
Form 214 was prepared. The distribu-
tion of DD Form 215 will be identical to 
the distribution of DD Form 214. 

(4) Requests for Copies of DD Form 214 
Subsequent to Separation. Agencies 
maintaining a separatee’s DD Form 214 
will provide a copy only upon written 
request by the member. Agencies will 
provide the member with 1 copy with 
the Special Additional Information 
section, and 1 copy with that informa-
tion deleted. In the case of DD Form 
214 issued prior to July 1, 1979, agencies 
will provide the member with 1 copy 
containing all items of information 
completed, and 1 copy with the fol-
lowing items deleted from the form: 
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3 See footnote 1 to § 45.3(d)(6). 

Specific authority and narrative reason 
for separation, reenlistment eligibility 
code, and separation program desig-
nator/number. 

(i) In those cases where the member 
has supplied an authorization to pro-
vide a copy of the DD Form 214 to an-
other individual or group, the copy fur-
nished will not contain the Special Ad-
ditional Information section or, in the 
case of DD forms issued prior to July 1, 
1979, those items listed in paragraph 
(e)(4) of this section. 

(ii) A copy will be provided to author-
ized personnel for official purposes 
only. 

(f) Procurement. Arrangements for 
procurement of DD Forms 214, 214–ws, 
and 215 will be made by the Military 
Services. 

(g) Modification of Forms. The modi-
fication of the content or format of DD 
Forms 214, 214–ws, and 215 may not be 
accomplished without prior authoriza-
tion of the Assistant Secretary of De-
fense (Force Management and Per-
sonnel) (ASD(FM&P)). Requests to add 
or delete information will be coordi-
nated with the other Military Services 
in writing, prior to submission to the 
ASD(FM&P). If a Military Service uses 
computer capability to generate forms, 
the items of information may be ar-
ranged, the size of the information 
blocks may be increased or decreased, 
and copies 7 and/or 8 may be deleted at 
the discretion of the Service. 

§ 45.4 Responsibilities. 
(a) The DD Forms 214 and 215 are a 

source of significant and authoritative 
information used by civilian and gov-
ernmental agencies to validate veteran 
eligibility for benefits. As such, they 
are valuable forms and, therefore, vul-
nerable to fraudulent use. Since they 
are sensitive, the forms must be safe-
guarded at all times. They will be 
transmitted, stored, and destroyed in a 
manner which will prevent unauthor-
ized use. The Military Services will 
issue instructions consistent with the 
following: 

(1) All DD Forms 214 will be 
surprinted with a reproducible screen 
tint using appropriate security ink on 
Blocks 1, 3, 4.a, 4.b, 12, and 18 through 
30. In addition Blocks 1, 3, 5, and 7 of 
the DD Form 215 will be similarly 

surprinted to make alterations readily 
discernible. No corrections will be per-
mitted in the screened areas. 

(2) All forms will be secured after 
duty hours. 

(3) All obsolete forms will be de-
stroyed. 

(4) All forms to be discarded, includ-
ing those which are blank or partially 
completed, and reproduced copies of 
DD Form 214, will be destroyed. No 
forms will be discarded intact. 

(5) Blank forms given to personnel 
for educational or instructional pur-
poses, and forms maintained for such 
use, are to be clearly voided in an unal-
terable manner. 

(6) The commander or commanding 
officer of each unit or activity author-
ized to issue DD Form 214 will appoint, 
in writing, a commissioned officer, 
warrant officer, enlisted member 
(grade E–7 or above), or DoD civilian 
(GS–7 or above) who will requisition, 
control, and issue blank DD Forms 214 
and 215. The Service concerned may au-
thorize an E–5 or GS–5 to serve in this 
capacity. 

(7) The Military Services will mon-
itor the use of DD Form 214 and review 
periodically its issuance to insure com-
pliance with procedures for safe-
guarding. 

(b) The DD Form 214–ws will contain 
the word ‘‘WORKSHEET’’ on the body 
of the form (see Appendix B). This DD 
Form 214–ws will be treated in the 
same manner as the DD Form 214. 

(c) The Military Services will issue 
appropriate instructions to separation 
activities stressing the importance of 
the DD Forms 214 and 215 in obtaining 
veterans benefits, reemployment 
rights, and unemployment insurance. 

(d) Standard separation program des-
ignator (SPD) codes for officer and en-
listed personnel developed under the 
provisions of DoD Instruction 5000.12 3 
are published in DoD 5000.12–M. 

(1) Requests to add, change, or delete 
an SPD code shall be forwarded by the 
DoD Component concerned with appro-
priate justification to the Assigned Re-
sponsible Agency accountable for eval-
uating, recommending approval of, and 
maintaining such codes: Department of 
the Navy, Office of The Chief of Naval 
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Operations, (Attention: OP–161), room 
1514, Arlington Annex, Washington, DC 
20350–2000. 

(2) Requests to add, change, or delete 
an SPD code will be submitted in ac-
cordance with section V., DoD Instruc-
tion 5000.12 with prior written approval 
by the ASD (FM&P), or his/her des-
ignee. 

(e) All lists of SPD codes, including 
supplemental lists, published by the 
DoD Components will be stamped ‘‘For 
Official Use Only’’ and will not be fur-
nished to any agency or individual out-
side the Department of Defense. 

(1) Appropriate provisions of the 
Freedom of Information Act will be 
used to deny the release of the lists to 

the public. An individual being sepa-
rated or discharged is entitled access 
only to his/her SPD code. It is not in-
tended that these codes stigmatize an 
individual in any manner. They are in-
tended for internal use by the Depart-
ment of Defense in collecting data to 
analyze statistical reporting trends 
that may, in turn, influence changes in 
separation policy. 

(2) Agencies or individuals who come 
into the possession of these lists are 
cautioned on their use because a par-
ticular list may be outdated and not 
reveal correctly the full circumstances 
relating to an individual’s separation 
or discharge. 
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APPENDIX A TO PART 45—DD FORM 214 
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[54 FR 9985, Mar. 9, 1989] 
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APPENDIX B TO PART 45—DD FORM 214WS 
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APPENDIX C TO PART 45—DD FORM 215 
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APPENDIX D TO PART 45—STATE 
DIRECTORS OF VETERANS AFFAIRS 

ALABAMA 

Director, Department of Veterans Affairs, 
P.O. Box 1509, Montgomery, AL 36192–3701. 

ALASKA 

Director, Division of Veterans Affairs, De-
partment of Military & Veterans Affairs, 
3601 C Street, suite 620, Anchorage, AK 
99503. 

AMERICAN SAMOA 

Veterans Affairs Officer, Office of Veterans 
Affairs, American Samoa Government, 
P.O. Box 2586, Pago Pago, AS 96799. 

ARIZONA 

Director of Veterans Affairs, Arizona Vet-
erans Service Commission, 3225 N. Central 
Avenue, suite 910, Phoenix, AZ 85012. 

ARKANSAS 

Director, 1200 West 3rd, room 105, Box 1280, 
Little Rock, AR 72201. 

CALIFORNIA 

Director, Department of Veterans Affairs, 
1227 O Street, room 200A, Sacramento, CA 
95814. 

COLORADO 

Director, Division of Veterans Affairs, De-
partment of Social Services, 1575 Sherman 
Street, room 122, Denver, CO 80203. 

DELAWARE 

Chairman, Commission of Veterans Affairs, 
P.O. Box 1401, Dover, DE 19901. 

DISTRICT OF COLUMBIA 

Chief, Office of Veterans Affairs, 941 North 
Capitol Street NE., room 1211 F, Wash-
ington, DC 20421. 

FLORIDA 

Director, Division of Veterans Affairs, P.O. 
Box 1437, St. Petersburg, FL 33731. 

GEORGIA 

Commissioner, Department of Veterans 
Service, Floyd Veterans Memorial Bldg, 
suite E–970, Atlanta, GA 30334. 

GUAM 

Office of Veterans Affairs, P.O. Box 3279, 
Agana, Guam 96910. 

HAWAII 

Director, Department of Social Services & 
Housing, Veterans Affairs Section, 3949 Di-
amond Head Road, Honolulu, HI 96809–0339. 

IDAHO 

Administrator, Division of Veterans Service, 
P.O. Box 6675, Boise, ID 83707. 

CONNECTICUT 

Commandant, Veterans Home and Hospital, 
287 West Street, Rocky Hill, CT 06067. 

INDIANA 

Director, Department of Veterans Affairs, 
707 State Office Building, 100 N. Senate Av-
enue, Indianapolis, IN 46204. 

IOWA 

Administrator, Veterans Affairs Division, 
7700 NW. Beaver Drive, Camp Dodge, John-
ston, IA 50131–1902. 

KANSAS 

Executive Director, Kansas Veterans Com-
mission, Jayhawk Tower, suite 701, 700 SW. 
Jackson Street, Topeka, KS 66603–3150. 

KENTUCKY 

Director, Kentucky Center for Veterans Af-
fairs, 600 Federal Place room 1365, Louis-
ville, KY 40202. 

LOUISIANA 

Executive Director, Department of Veterans 
Affairs, P.O. Box 94095, Capitol Station, 
Baton Rouge, LA 70804–4095. 

MAINE 

Director, Bureau of Veterans Services, State 
Office Building Station 117, Augusta, ME 
04333. 

MARYLAND 

Executive Director, Maryland Veterans Com-
mission, Federal Bldg.—room 110, 31 Hop-
kins Plaza, Baltimore, MD 21201. 

ILLINOIS 

Director, Department of Veterans Affairs, 
208 West Cook Street, Springfield, IL 62705. 

MICHIGAN 

Director, Michigan Veterans Trust Fund, 
P.O. Box 30026, Ottawa Bldg, No. Tower, 3rd 
Floor, Lansing, MI 48909. 

MINNESOTA 

Commissioner, Department of Veterans Af-
fairs, Veterans Service Building, 2nd Floor, 
St. Paul, MN 55155. 

MISSISSIPPI 

President, State Veterans Affairs Board, 120 
North State Street, War Memorial Build-
ing, room B–100, Jackson, MS 39201. 
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MISSOURI 

Director, Division of Veterans Affairs, P.O. 
Drawer 147, Jefferson City, MO 65101. 

MONTANA 

Administrator, Veterans Affairs Division, 
P.O. Box 5715, Helena, MT 59604. 

NEBRASKA 

Director, Department of Veterans Affairs, 
P.O. Box 95083, State Office Building, Lin-
coln, NE 68509. 

NEVADA 

Commissioner, Commission for Veterans Af-
fairs, 1201 Terminal Way, room 108, Reno, 
NV 89520. 

MASSACHUSETTS 

Commissioner, Department of Veterans 
Services, 100 Cambridge Street—room 1002, 
Boston, MA 02202. 

NEW JERSEY 

Director, Division of Veterans Programs & 
Special Services, 143 E. State Street, room 
505, Trenton, NJ 08608. 

NEW MEXICO 

Director, Veterans Service Commission, P.O. 
Box 2324, Santa Fe, NM 87503. 

NEW YORK 

Director, Division of Veterans Affairs, State 
Office Building #6A–19, Veterans Highway, 
Hauppauge, NY 11788. 

NORTH CAROLINA 

Asst Secretary for Veterans Affairs, Division 
of Veterans Affairs, 227 E. Edenton Street, 
Raleigh, NC 27601. 

NORTH DAKOTA 

Commissioner, Department of Veterans Af-
fairs, 15 North Broadway, suite 613, Fargo, 
ND 58102. 

OHIO 

Director, Division of Soldiers Claims & Vet-
erans Affairs, State House Annex, room 11, 
Columbus, OH 43215. 

OKLAHOMA 

Director, Department of Veterans Affairs, 
P.O. Box 53067, Oklahoma City, OK 73152. 

NEW HAMPSHIRE 

Director, State Veterans Council, 359 Lin-
coln Street, Manchester, NH 03103. 

OREGON 

Director, Department of Veterans Affairs, 
Oregon Veterans Building, 700 Summer 
Street NE., suite 150, Salem, OR 97310–1270. 

PENNSYLVANIA 

Director, Department of Military Affairs, 
Bureau for Veterans Affairs, Fort 
Indiantown Gap, Bldg 5–0–47, Annville, PA 
17003–5002. 

PUERTO RICO 

Director, Bureau of Veterans Affairs & 
Human Resources, Department of Labor, 
505 Munoz Rivera Avenue, Hato Rey, PR 
00918. 

RHODE ISLAND 

Chief, Veterans Affairs Office, Metacom Ave-
nue, Bristol, RI 02809. 

SOUTH CAROLINA 

Director, Department of Veterans Affairs, 
Brown State Office Building, 1205 Pen-
dleton Street, Columbia, SC 29201. 

SOUTH DAKOTA 

Director, Division of Veterans Affairs, 500 
East Capitol Avenue, State Capitol Build-
ing, Pierre, SD 57501–5083. 

TENNESSEE 

Commissioner, Department of Veterans Af-
fairs, 215 8th Avenue, North, Nashville, TN 
37203. 

TEXAS 

Executive Director, Veterans Affairs Com-
mission of Texas, Box 12277, Capitol Sta-
tion, Austin, TX 78711. 

UTAH 

No DVA. 

VERMONT 

Director, Veterans Affairs Office, State Of-
fice Building, Montpelier, VT 05602. 

VIRGINIA 

Director, Division of War Veterans Claims, 
210 Franklin Road, SW., room 1002, P.O. 
Box 809, Roanoke, VA 24004. 

VIRGIN ISLANDS 

Director, Division of Veterans Affairs, P.O. 
Box 890, Christiansted, St. Croix, VI 00820. 

WASHINGTON 

Director, Department of Veterans Affairs, 
P.O. Box 9778, Mail Stop PM–41, Olympia, 
WA 95804. 
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WEST VIRGINIA 

Director, Department of Veterans Affairs, 
605 Atlas Building, Charleston, WV 25301– 
9778. 

WISCONSIN 

Secretary, Department of Veterans Affairs, 
P.O. Box 7843, 77 North Dickinson Street, 
Madison, WI 53707. 

PART 47—ACTIVE DUTY SERVICE 
FOR CIVILIAN OR CONTRACTUAL 
GROUPS 

Sec. 
47.1 Purpose. 
47.2 Applicability and scope. 
47.3 Definitions. 
47.4 Policy. 
47.5 Responsibilities. 
47.6 Procedures. 
APPENDIX A TO PART 47—INSTRUCTIONS FOR 

SUBMITTING GROUP APPLICATIONS UNDER 
PUBLIC LAW 95–202 

APPENDIX B TO PART 47—THE DOD CIVILIAN/ 
MILITARY SERVICE REVIEW BOARD AND 
THE ADVISORY PANEL 

AUTHORITY: 38 U.S.C. 106 note. 

SOURCE: 54 FR 39993, Sept. 29, 1989, unless 
otherwise noted. 

§ 47.1 Purpose. 
This document: 
(a) Revises 32 CFR part 47 and imple-

ments Public Law 95–202. 
(b) Directs the Secretary of the Air 

Force to determine if an established 
group of civilian employees or contract 
workers provided service to the U.S. 
Armed Forces in a manner considered 
active military service for Department 
of Veterans Affairs (VA) benefits. 

(c) Establishes the DoD Civilian/Mili-
tary Service Review Board and the Ad-
visory Panel. 

(d) Establishes policy, assigns respon-
sibilities, prescribes application proce-
dures for groups and individuals, and 
clarifies the factors used to determine 
active duty (AD) service. 

§ 47.2 Applicability and scope. 
This part: 
(a) Applies to the Office of the Sec-

retary of Defense (OSD), the Military 
Departments, and by agreement with 
the Department of Transportation 
(DoT), the U.S. Coast Guard. 

(b) Applies to any group application 
considered under Public Law 95–202 

after September 11, 1989 and to any in-
dividual who applies for discharge doc-
uments as a member of a group recog-
nized by the Secretary of the Air 
Force. 

§ 47.3 Definitions. 

Armed conflict. A prolonged period of 
sustained combat involving members 
of the U.S. Armed Forces against a for-
eign belligerent. The term connotes 
more than a military engagement of 
limited duration or for limited objec-
tives, and involves a significant use of 
military and civilian forces. 

(a) Examples of armed conflict are 
World Wars I and II, and the Korean 
and Vietnam Conflicts. 

(b) Examples of military actions that 
are not armed conflicts are as follows: 

(1) The incursion into Lebanon in 
1958, and the peacekeeping force there 
in 1983 and 1984. 

(2) The incursions into the Domini-
can Republic in 1965 and into Libya in 
1986. 

(3) The intervention into Grenada in 
1983. 

Civilian or contractual group. An orga-
nization similarly situated to the 
Women’s Air Forces Service Pilots (a 
group of Federal civilian employees at-
tached to the U.S. Army Air Force in 
World War II). Those organization 
members rendered service to the U.S. 
Armed Forces during a period of armed 
conflict in a capacity that was then 
considered civilian employment with 
the Armed Forces, or the result of a 
contract with the U.S. Government, to 
provide direct support to the Armed 
Forces. 

Recognized group. A group whose serv-
ice the Secretary of the Air Force ad-
ministratively has determined to have 
been ‘‘active duty for the purposes of 
all laws administered by the Depart-
ment of Veterans Affairs’’; i.e., VA ben-
efits under 38 U.S.C. 101. 

Similarly situated. A civilian or con-
tractual group is similarly situated to 
the Women’s Air Forces Service Pilots 
when it existed as an identifiable group 
at the time the service was being ren-
dered to the U.S. Armed Forces during 
a period of armed conflict. Persons who 
individually provided support through 
civilian employment or contract, but 
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who were not members of an identifi-
able group at the time the services 
were rendered, are not ‘‘similarly situ-
ated’’ to the Women’s Air Forces Serv-
ice Pilots of World War II. 

§ 47.4 Policy. 

(a) Eligibility for consideration. To be 
eligible to apply for consideration 
under Public Law 95–202 and this part, 
a group must: 

(1) Have been similarly situated to 
the Women’s Air Forces Service Pilots 
of World War II. 

(2) Have rendered service to the 
United States in what was considered 
civilian employment with the U.S. 
Armed Forces either through formal 
Civil Service hiring or less formal hir-
ing if the engagement was created 
under the exigencies of war, or as the 
result of a contract with the U.S. Gov-
ernment to provide direct support to 
the U.S. Armed Forces. 

(3) Have rendered that service during 
a period of armed conflict. 

(4) Consist of living persons to whom 
VA benefits can accrue. 

(5) Not have already received benefits 
from the Federal Government for the 
service in question. 

(b) A determination of AD service 
that is considered to be equivalent to 
active military service is made on the 
extent to which the group was under 
the control of the U.S. Armed Forces in 
support of a military operation or mis-
sion during an armed conflict. The ex-
tent of control exerted over the group 
must be similar to that exerted over 
military personnel and shall be deter-
mined by, but not necessarily limited 
to, the following: 

(1) Incidents favoring equivalency—(i) 
Uniqueness of service. Civilian service 
(civilian employment or contractual 
service) is a vital element of the war- 
fighting capability of the Armed 
Forces. Civilian service during a period 
of armed conflict is not necessarily 
equivalent to active military service, 
even when performed in a combat zone. 
Service must be beyond that generally 
performed by civilian employees and 
must be occasioned by unique cir-
cumstances. For civilian service to be 
recognized under this part, the fol-
lowing factors must be present: 

(A) The group was created or orga-
nized by U.S. Government authorities 
to fill a wartime need or, if a group was 
not created specifically for a wartime 
need, but existed before that time, then 
its wartime mission was of a nature to 
substantially alter the organization’s 
prewar character. 

(B) If the application is based on 
service in a combat zone, the mission 
of the group in a combat zone must 
have been substantially different from 
the mission of similar groups not in a 
combat zone. 

(ii) Organizational authority over the 
group. The concept of military control 
is reinforced if the military command 
authority determines such things as 
the structure of the civilian organiza-
tion, the location of the group, the 
mission and activities of the group, and 
the staffing requirements to include 
the length of employment and pay 
grades of the members of the group. 

(iii) Integration into the military orga-
nization. Integrated civilian groups are 
subject to the regulations, standards, 
and control of the military command 
authority. 

(A) Examples include the following: 
(1) Exchanging military courtesies. 
(2) Wearing military clothing, insig-

nia, and devices. 
(3) Assimilating the group into the 

military organizational structure. 
(4) Emoluments associated with mili-

tary personnel; i.e., the use of com-
missaries and exchanges, and member-
ship in military clubs. 

(B) A group fully integrated into the 
military would give the impression 
that the members of the group were 
military, except that they were paid 
and accounted for as civilians. 

(C) Integration into the military may 
lead to an expectation by members of 
the group that the service of the group 
imminently would be recognized as ac-
tive military service. Such integration 
acts in favor of recognition. 

(iv) Subjection to military discipline. 
During past armed conflicts, U.S. mili-
tary commanders sometimes restricted 
the rights or liberties of civilian mem-
bers as if they were military members. 

(A) Examples include the following: 
(1) Placing members under a curfew. 
(2) Requiring members to work ex-

tended hours or unusual shifts. 
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(3) Changing duty assignments and 
responsibilities. 

(4) Restricting proximity travel to 
and from the military installation. 

(5) Imposing dress and grooming 
standards. 

(B) Consequences for noncompliance 
might include a loss of some privilege, 
dismissal from the group, or trial 
under military law. Such military dis-
cipline acts in favor of recognition. 

(v) Subjection to military justice. Mili-
tary members are subject to the mili-
tary criminal justice system. During 
times of war, ‘‘persons serving with or 
accompanying an Armed Force in the 
field’’ are subject to the military 
criminal justice code. Those who were 
serving with the U.S. Armed Forces 
may have been treated as if they were 
military and subjected to court-mar-
tial jurisdiction to maintain discipline. 
Such treatment is a factor in favor of 
recognition. 

(vi) Prohibition against members of the 
group joining the armed forces. Some or-
ganizations may have been formed to 
serve in a military capacity to over-
come the operation of existing laws or 
treaty or because of a governmentally 
established policy to retain individuals 
in the group as part of a civilian force. 
These factors act in favor of recogni-
tion. 

(vii) Receipt of military training and/or 
achievement of military capability. If a 
group employed skills or resources that 
were enhanced as the result of military 
training or equipment designed or 
issued for that purpose, this acts to-
ward recognition. 

(2) Incidents not favoring equivalency— 
(i) Submission to the U.S. Armed Forces 
for protection. A group that seeks pro-
tection and assistance from the U.S. 
Armed Forces and submits to military 
control for its own well-being is not 
deemed to have provided service to the 
Armed Forces equivalent to AD mili-
tary service, even though the group 
may have been as follows: 

(A) Armed by the U.S. military for 
defensive purposes. 

(B) Routed by the U.S. military to 
avoid the enemy. 

(C) Instructed by the U.S. military 
for the defense of the group when at-
tacked by, or in danger of attack by, 
the enemy. 

(D) Otherwise submitted themselves 
to the U.S. military for sustenance and 
protection. 

(ii) Permitted to resign. The ability of 
members to resign at will and without 
penalty acts against military control. 
Penalty may be direct and severe, such 
as confinement, or indirect and mod-
erate, such as difficult and costly 
transportation from an overseas loca-
tion. 

(iii) Prior recognition of group service. 
Recognition of a group’s service by 
agencies of State or local government 
does not provide support in favor of 
recognition under this part. 

(3) Status of group in international law. 
In addition to other factors, consider-
ation will be given to whether members 
of the group were regarded and treated 
as civilians, or assimilated to the 
Armed Forces as reflected in treaties, 
customary international law, judicial 
decisions, and U.S. diplomatic practice. 

(c) Reconsideration. Applications by 
groups previously denied a favorable 
determination by the Secretary of the 
Air Force shall be reconsidered under 
this part if the group submits evidence 
that is new, relevant, and substantive. 
Any request that the DoD Civilian/ 
Military Service Review Board estab-
lished hereunder (see § 47.5(b)) deter-
mines does not provide new, relevant, 
and substantive evidence shall be re-
turned to the applicant with the rea-
sons for nonacceptance. 

(d) Counsel Representation. Neither 
the Department of Defense nor Depart-
ment of Transportation shall provide 
representation by counsel or defray the 
cost of such representation with re-
spect to any matter covered by this 
part. 

§ 47.5 Responsibilities. 
(a) The Assistant Secretary of De-

fense (Force Management and Per-
sonnel) (ASD(FM&P)) shall: 

(1) Appoint a primary and an alter-
nate member in the grade of O–6 or 
GM–15 or higher to the DoD Civilian/ 
Military Service Review Board. 

(2) Exercise oversight over the Mili-
tary Departments and the U.S. Coast 
Guard for compliance with this Direc-
tive and in the issuance of discharge 
documents and casualty reports to 
members of recognized groups. 
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1 Copies may be obtained, if needed, from 
the U.S. Naval Publications and Forms Cen-
ter, Attn: 1053, 5801 Tabor Avenue, Philadel-
phia, PA 19120. 

2 See footnote 1 to § 47.5(c)(4). 
3 See footnote 1 to § 47.5(c)(4). 

(b) The Secretary of the Air Force, as 
the designated Executive Agent of the 
Secretary of Defense for the adminis-
tration of Public Law 95–202 shall: 

(1) Establish the DoD Civilian/Mili-
tary Service Review Board and the Ad-
visory Panel. 

(2) Appoint as board president a 
member or employee of the Air Force 
in grade O–6 or GM–15 or higher. 

(3) Request the Secretary of Trans-
portation to appoint an additional vot-
ing member from the U.S. Coast Guard 
when the board is considering the ap-
plication of a group claiming active 
Coast Guard service. 

(4) Provide a recorder and an assist-
ant to maintain the records of the 
board and administer the functions of 
this part. 

(5) Provide nonvoting legal advisors 
and historians. 

(6) Publish notices of group applica-
tions and other Public Law 95–202 an-
nouncements in the FEDERAL REG-
ISTER. 

(7) Consider the rationale and rec-
ommendations of the DoD Civilian/ 
Military Service Review Board. 

(8) Determine whether the service 
rendered by a civilian or contractual 
group shall be considered AD service to 
the U.S. Armed Forces for all laws ad-
ministered by the VA. The decision of 
the Secretary of the Air Force is final. 
There is no appeal. 

(9) Notify the following persons in 
writing when a group determination is 
made (if the Secretary of the Air Force 
disagrees with the rationale or rec-
ommendations of the board, the Sec-
retary of the Air Force shall provide 
the decision and reasons for it in writ-
ing to these persons): 

(i) The applicant(s) for the group. 
(ii) The Secretary of the Department 

of Veterans Affairs. 
(iii) The Secretary of the Army. 
(iv) The Secretary of the Navy. 
(v) The ASD (FM&P). 
(vi) The Secretary of Transportation 

(when a group claims active Coast 
Guard service). 

(c) The Secretary of the Army, Sec-
retary of the Navy, Secretary of the 
Air Force, and Commandant of the 
Coast Guard shall: 

(1) Appoint to the board a primary 
and an alternate member in the grades 

of O–6 or GM–15 or higher from their 
respective Military Services. 

(2) Process applications for discharge 
documents from individuals claiming 
membership in a recognized group in 
accordance with applicable laws, Direc-
tives, the Secretary of the Air Force 
rationale and instrument effecting a 
group determination, and any other in-
structions of the board. 

(3) Determine whether the applicant 
was a member of a recognized group 
after considering the individual’s evi-
dence of membership and verifying the 
service against available Government 
records. 

(4) Issue a DD Form 214, ‘‘Certificate 
of Release or Discharge from Active 
Duty,’’ and a DD Form 256, ‘‘Honorable 
Discharge Certificate,’’ or a DD Form 
257, ‘‘General Discharge Certificate,’’ 
as appropriate, consistent with DoD In-
struction 1336.1 1 and DoD Directive 
1332.14 2 and the implementing docu-
ments of the appropriate statutes of 
the Military Department concerned or 
the DoT and the instructions of the 
DoD Civilian/Military Service Review 
Board. 

(5) Issue a DD Form 1300, ‘‘Report of 
Casualty,’’ in accordance with DoD In-
struction 1300.9 3 if a verified member 
was killed during the period of AD 
service. 

(6) Ensure that each DD Form 214, 
‘‘Certificate of Release or Discharge 
from Active Duty,’’ and each DD Form 
1300, ‘‘Report of Casualty,’’ have the 
following statement entered in the 
‘‘Remarks’’ section: 

This document, issued under Public Law 
95–202 (38 U.S.C. 106 Note), administratively 
establishes active duty service for the pur-
poses of Department of Veterans Affairs ben-
efits. 

(7) Determine the equivalent mili-
tary pay grade, when required by the 
Department of Veterans Affairs. For 
VA benefits, a pay grade is needed only 
in cases when an individual was killed 
or received service-connected injuries 
or disease during the recognized period 
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of AD service. A DD Form 1300 shall be 
issued with the equivalent pay grade 
annotated for a member who died dur-
ing the recognized period of service. A 
DD Form 214 shall not include pay 
grade, unless the Department of Vet-
erans Affairs requests that a grade de-
termination be given. Determinations 
of equivalent grade shall be based on 
the following criteria in order of im-
portance: 

(i) Officially recognized organiza-
tional grade or equivalent rank. 

(ii) The corresponding rank for civil-
ian pay grade. 

(iii) If neither of the criteria in para-
graphs (c)(7) (i) and (ii) of this section, 
and applies, only one of three grades 
may be issued; i.e., O–1, E–4, or E–1. Se-
lection depends on the nature of the 
job performed, the level of supervision 
exercised, and the military privileges 
to which the individual was entitled. 

(8) Adjudicate applicant challenges 
to the period of AD service, character-
ization of service, or other administra-
tive aspects of the discharge docu-
ments issued. 

§ 47.6 Procedures. 

(a) Submitting group applications. Ap-
plications on behalf of a civilian or 
contractual group shall be submitted 
to the Secretary of the Air Force using 
the instructions in appendix A to this 
part. 

(b) Processing group applications. (1) 
When received, the recorder shall re-
view the application for sufficiency and 
either return it for more information 
or accept it for consideration and an-
nounce acceptance in the FEDERAL 
REGISTER. 

(2) The recorder shall send the appli-
cation to the appropriate advisory 
panel for historical review and anal-
ysis. 

(3) When received, the recorder shall 
send the advisory panel’s report to the 
applicant for comment. The applicant’s 
comments shall be referred to the advi-
sory panel if significant disagreement 
requires resolution. Additional com-
ments from the historians also shall be 
referred to the applicant for comment. 

(4) The DoD Civilian/Military Service 
Board shall consider the group applica-
tion, as established, in paragraph (a) 

and paragraphs (b) (1) through (3) of 
this section. 

(5) After the Secretary of the Air 
Force makes a decision, the recorder 
shall notify the applicant of the deci-
sion and announce it in the ‘‘FEDERAL 
REGISTER.’’ 

(c) Submitting individual applications. 
When a group is recognized, individual 
members may apply to the appropriate 
Military Department or to the Coast 
Guard for discharge documents. Sub-
mit applications on DD Form 2168, 
‘‘Application for Discharge of Member 
or Survivor of Member of Group Cer-
tified to Have Performed Active Duty 
with the Armed Forces of the United 
States.’’ An application on behalf of a 
deceased or incompetent member sub-
mitted by the next of kin must be ac-
companied by proof of death or incom-
petence. 

APPENDIX A TO PART 47—INSTRUCTIONS 
FOR SUBMITTING GROUP APPLICA-
TIONS UNDER PUBLIC LAW 95–202 

A. In Submitting a Group Application: 1. De-
fine the group to include the time period 
that your group provided service to the U.S. 
Armed Forces. 

2. Show the relationship that the group 
had with the U.S. Armed Forces, the manner 
in which members of the group were em-
ployed, and the services the members of the 
group provided to the Armed Forces. 

3. Address each of the factors in § 47.4. 
4. Substantiate and document the applica-

tion. (The burden of proof rests with the ap-
plicant.) 

B. Send Completed Group Applications To: 
Secretary of the Air Force (SAF/MRC), DoD 
Civilian/Military Service Review Board, 
Washington, DC 20330–1000. 

APPENDIX B TO PART 47—THE DOD CI-
VILIAN/MILITARY SERVICE REVIEW 
BOARD AND THE ADVISORY PANEL 

A. Organization and Management 

1. The board shall consist of a president se-
lected from the Department of the Air Force 
and one representative each from the OSD, 
the Department of the Army, the Depart-
ment of the Navy, the Department of the Air 
Force, and the U.S. Coast Guard (when the 
group claims active Coast Guard service). 
Each member shall have one vote except 
that the president shall vote only to break a 
tie. The board’s decision is determined by 
majority vote. The president and two voting 
members shall constitute a quorum. 

2. The advisory panel shall act as a non-
voting adjunct to the board. It shall consist 
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of historians selected by the Secretaries of 
the Military Departments and, if required, 
by the Secretary of Transportation. The re-
spective Military Departments and the DOT 
shall ensure that the advisory panel is pro-
vided with administrative and legal support. 

B. Functions 

1. The board shall meet in executive ses-
sion at the call of the president, and shall 
limit its reviews to the following: 

a. Written submissions by an applicant on 
behalf of a civilian or contractual group. 
Presentations to the board are not allowed. 

b. Written report(s) prepared by the advi-
sory panel. 

c. Any other relevant written information 
available. 

d. Factors established in this part for de-
termining AD service. 

2. The board shall return to the applicant 
any application that does not meet the eligi-
bility criteria established in § 47.4(a). The 
board only needs to state the reasons why 
the group is ineligible for consideration 
under this part. 

3. If the board determines that an applica-
tion is eligible for consideration under 
§ 47.4(a), the board shall provide, to the Sec-
retary of the Air Force, a recommendation 
on the AD service determination for the 
group and the rationale for that rec-
ommendation that shall include, but not be 
limited to, a discussion of the factors listed 
in § 47.4. 

a. No factors shall be established that re-
quire automatic recognition. Neither the 
board nor the Secretary of the Air Force 
shall be bound by any method in reaching a 
decision. 

b. Prior group determinations made under 
Public Law 95–202 do not bind the board or 
the Secretary of the Air Force. The board 
and the Secretary of the Air Force fully and 
impartially shall consider each group on its 
own merit in relation to the factors listed in 
section D. of this Directive. 

PART 48—RETIRED SERVICEMAN’S 
FAMILY PROTECTION PLAN 

Subpart A—General Information 

Sec. 
48.101 Purpose. 
48.102 Definitions. 

Subpart B—Election of Options 

48.201 Options. 
48.202 Limitation on number of annuities. 
48.203 Election of options. 
48.204 Change or revocation of election. 
48.205 Election form. 
48.206 Information regarding elections. 

Subpart C—Designation of Beneficiaries 

48.301 Designation. 
48.302 Substantiating evidence regarding de-

pendency and age of dependents. 
48.303 Condition affecting entitlement of 

widow or widower. 

Subpart D—Reduction of Retired Pay 

48.401 Computation of reduction. 
48.402 Effective date of reduction. 
48.403 Payment of nonwithheld reduction of 

retired pay. 
48.404 Ages to be used. 
48.405 Action upon removal from temporary 

disability retired list. 
48.406 Withdrawal and reduction of percent-

age or amount of participation. 

Subpart E—Annuity 

48.501 General information. 
48.502 Effective date of annuity. 
48.503 Claims for annuity payments. 
48.504 Payment to children. 
48.505 Establishing eligibility of annuitants. 
48.506 Recovery of erroneous annuity pay-

ments. 
48.507 Restriction on participation. 
48.508 Certain 100 percent disability retire-

ments. 

Subpart F—Miscellaneous 

48.601 Annual report. 
48.602 Organization. 
48.603 Correction of administrative defi-

ciencies. 
48.604 Transition and protective clauses. 

AUTHORITY: Sec. 1444, 70A Stat. 111; 10 
U.S.C. 1444. 

SOURCE: 34 FR 12092, July 18, 1969, unless 
otherwise noted. 

Subpart A—General Information 

§ 48.101 Purpose. 

The purpose of the Retired Service-
man’s Family Protection Plan is to 
permit each member of the uniformed 
services to elect to receive a reduced 
amount of any retired pay which may 
be awarded him as a result of service in 
his uniformed service in order to pro-
vide an annuity payable after his death 
(while entitled to retired pay) to his 
widow, child, or children, subject to 
certain limitations specified in the law 
and elaborated in the regulations in 
this part. 
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§ 48.102 Definitions. 
(a) The terms Plan or RSFPP as here-

inafter used means the Retired Serv-
iceman’s Family Protection Plan (for-
merly called the Uniformed Services 
Contingency Option Act). 

(b) The term uniformed services means 
the Army, Navy, Air Force, Marine 
Corps, Coast Guard, Commissioned 
Corps of Environmental Science Serv-
ices Administration, and Commis-
sioned Corps of Public Health Service. 

(c) The term member means a com-
missioned officer, commissioned war-
rant officer, warrant officer, nurse, 
flight officer, or a person in an enlisted 
grade (including an aviation cadet) of 
any of the uniformed services, and a 
person in any of these categories who 
is entitled to or is in receipt of retired 
pay, except persons excluded in title 10, 
U.S. Code, section 1431(a), as amended. 

(d) The term widow includes widower 
and refers to the lawful spouse of the 
member on the date of retirement with 
pay. 

(e) The term child means, in all cases, 
a member’s child, who is living on the 
date of retirement of the member with 
pay and who meets the following re-
quirements: 

(1) A legitimate child under 18 years 
of age and unmarried. 

(2) A stepchild, under 18 years of age 
and unmarried, who is in fact depend-
ent on the member for support (see 
paragraphs (f) and (g) of this section). 

(3) A legally adopted child, under 18 
years of age and unmarried. 

(4) A child, as defined above, who is 
18 or more years of age and unmarried, 
and who is incapable of self-support be-
cause of being mentally defective or 
physically incapacitated if that condi-
tion existed prior to reaching age 18. 

(5) A child as defined above, who is at 
least 18, but under 23 years of age and 
unmarried, who is pursuing a full-time 
course of study or training in a high 
school, trade school, technical or voca-
tional institute, junior college, college, 
university, or comparable recognized 
educational institution. (Applicable 
only in the case of members who re-
tired on or after Nov. 1, 1968). 

(6) A child loses his eligibility for an 
annuity under this part if he is adopted 
by a third person before the parent- 
member’s death. His eligibility is not 

affected if he is adopted by a third per-
son after the parent-member’s death 
(36 Comp. Gen. 325). 

(f) The term stepchild means a child 
of a member’s spouse by a former mar-
riage. The stepchild relationship termi-
nates upon the divorce of the parent 
spouse, but not upon the death of the 
parent spouse. 

(g) The term in fact dependent means 
that the stepchild must be dependent 
on the member for over half of his or 
her support. 

(h) The term retirement means retire-
ment with eligibility to receive retired 
pay. 

(i) The term retired pay includes re-
tired, retirement, equivalent and re-
tainer pay awarded as a result of serv-
ice in the uniformed services. 

(j) The term reduced retired pay 
means the retired pay remaining after 
the cost of participation in RSFPP has 
been subtracted. 

(k) The term department concerned 
means (1) the Department of the Army 
with respect to the Army, (2) the De-
partment of the Navy with respect to 
the Navy and Marine Corps, (3) the De-
partment of the Air Force with respect 
to the Air Force, (4) the Department of 
Transportation with respect to the 
Coast Guard, (5) the Department of 
Commerce with respect to the Environ-
mental Science Services Administra-
tion, and (6) the Department of Health, 
Education, and Welfare with respect to 
the Public Health Service. 

(l) The term dependent means the 
prospective annuitants described in 
paragraphs (d) and (e) of this section. 

(m) The term Board of Actuaries 
means the Government Actuary in the 
Department of the Treasury, the Chief 
Actuary of the Social Security Admin-
istration, and a member of the Society 
of Actuaries appointed by the Presi-
dent to advise the Secretary of Defense 
on the administration of the Plan. 

(n) The term Joint Board means rep-
resentatives of the uniformed services 
appointed under the provisions of 
§ 48.602. 

(o) The term years of service means 
years of service creditable in the com-
putation of basic pay. 

(p) The term election means the 
choice of options made by the member 
under the RSFPP. This term includes a 

VerDate Aug<31>2005 09:53 Aug 11, 2008 Jkt 214123 PO 00000 Frm 00290 Fmt 8010 Sfmt 8010 Y:\SGML\214123.XXX 214123dw
as

hi
ng

to
n3

 o
n 

P
R

O
D

P
C

61
 w

ith
 C

F
R



281 

Office of the Secretary of Defense § 48.201 

modification of a previous election or 
an election submitted after a revoca-
tion of a previous option(s) elected. 

(q) The term elections in effect means 
valid elections existing on the day of 
retirement. 

(r) A recognized educational institu-
tion is defined as a high school, trade 
school, technical or vocational insti-
tute, junior college, college, univer-
sity, or comparable recognized edu-
cational institution which meets one 
or more of the following criteria: 

(1) It is operated or directly sup-
ported by the United States, or a 
State, or local governmental agency. 

(2) It is accredited by a nationally 
recognized or State recognized accred-
iting agency. 

(3) It is approved as an educational 
institution by a State or local govern-
mental agency. 

(4) Its credits are accepted for trans-
fer (or for admission) by three or more 
accredited schools on the same basis as 
credits from an accredited school. 

Subpart B—Election of Options 
§ 48.201 Options. 

As provided in § 48.203, a member may 
elect one or more of the following an-
nuities. The amount must be specified 
at time of election, and may not be for 
more than 50 per centum nor less than 
121⁄2 per centum of his retired pay, in 
no case may be less than a $25 monthly 
annuity be elected. If the election is 
made in terms of dollars, the amount 
may be more than 50 per centum of the 
retired pay that he would receive if he 
were to retire at the time of election; 
however, if such elected amount ex-
ceeds 50 per centum of his retired pay 
when he does retire, it shall be reduced 
to an amount equal to such 50 per cen-
tum. Also, if the dollar amount elected 
is less than 121⁄2 per centum of his re-
tired pay when he does retire, it shall 
be increased to an amount equal to 
such 121⁄2 per centum. 

(a) Option 1 is an annuity payable to 
or on behalf of his widow, the annuity 
to terminate upon her death or remar-
riage. 

(b) Option 2 is an annuity payable to 
or on behalf of his surviving child or 
children as defined in § 48.102, the annu-
ity to terminate when there ceases to 

be at least one such surviving child eli-
gible to receive the annuity. Each pay-
ment under such annuity shall be paid 
in equal shares to or on behalf of the 
surviving children remaining eligible 
at the time the payment is due. A 
member who had this option in effect 
on the date of retirement, and who re-
tired on or after November 1, 1968, may 
apply to the Secretary concerned to 
have a child (other than a child de-
scribed in § 48.102(e)(4)) who is at least 
18 but less than 23 years of age consid-
ered not to be an eligible beneficiary 
under this paragraph (b) or § 48.202. 
Normally such applications will be ap-
proved. 

(c) Option 3 is an annuity to or on be-
half of his widow and surviving child or 
children. Such annuity shall be paid to 
the widow until death or remarriage, 
and thereafter each payment under 
such annuity shall be paid in equal 
shares to or on behalf of the surviving 
children remaining eligible at the time 
the payment is due. A member may 
provide for allocating, during the pe-
riod of the surviving spouse’s eligi-
bility, a part of the annuity under this 
subpart B for payment to those of his 
surviving children who are not children 
of that spouse. The sum allotted will 
not exceed the equitable share for 
which such children would be eligible 
after the death of the widow. 

(d) When no eligible beneficiary re-
mains to benefit from the option elect-
ed, the member’s retired pay will be re-
stored (except as provided in § 48.604, 
for certain members retired before 
Aug. 13, 1968). All elections on file on 
Aug. 13, 1968, for members not entitled 
to receive retired pay will be consid-
ered to include the restoration feature 
with attendant cost factors being ap-
plied at time of retirement. For the 
purpose of this paragraph, a child 
(other than a child described in 
§ 48.102(e)(4)) who is at least 18 but less 
than 23 years of age, and is not pur-
suing a course of study as defined in 
§ 48.102(e)(5), shall be considered an eli-
gible beneficiary unless an approved 
application by the member pursuant to 
§ 48.201(b) that such a child is not to be 
considered an eligible beneficiary is in 
effect (for members who retire on or 
after Nov. 1, 1968). 
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§ 48.202 Limitation on number of an-
nuities. 

When a member desires to provide 
both the annuity provided by Option 1 
and Option 2, he may elect amounts 
that, in total, meet the limitations 
specified in § 48.201. The cost of each 
annuity, and the amount of each annu-
ity shall be determined separately. A 
member may not elect the combination 
of Options 1 and 3 or Options 2 and 3 in 
any case. The combined amount of the 
annuities may not be more than 50 per 
centum nor less than 121⁄2 per centum 
of his retired pay. In no case may less 
than a $25 per month combined annuity 
be provided. 

§ 48.203 Election of options. 
(a) A member who has completed less 

than 19 years of service as defined in 
§ 48.102(o) may elect to receive a re-
duced amount of retired pay in order to 
provide one or more of the annuities as 
specified in §§ 48.201 and 48.202, payable 
after his death while entitled to retired 
pay to or on behalf of his surviving 
widow, child, or children. To be effec-
tive, the election by such a member 
must be dated, signed, witnessed, and 
delivered to appropriate service offi-
cials, or postmarked not later than 
midnight on the day in which he com-
pletes 19 years of service. Such an elec-
tion will become effective immediately 
upon subsequent retirement. The latest 
election, change, or revocation made in 
accordance with this subsection will, if 
otherwise valid, be the effective elec-
tion, unless superseded by a change as 
provided in paragraph (b) of this sec-
tion. 

(b) Except as provided in paragraph 
(c) of this section, a member who fails 
or declines to make an election before 
completion of 19 years of service may 
make an election after that time. How-
ever, unless the election is made at 
least 2 years prior to the date the 
member becomes entitled to receive re-
tired pay, it will not be effective. The 
same applies to subsequent changes or 
revocations made prior to retirement. 

(c) If an election, revocation, or 
change was made prior to August 13, 
1968, the 19-year and 2-year provisions 
are automatically in effect on August 
13, 1968, for members who were not en-
titled to retired pay on such date, un-

less the member applies under 
§ 48.604(d) to remain under the provi-
sions of the law prior to August 13, 
1968. In this case the ‘‘18 years of serv-
ice’’ and ‘‘3 years prior to receipt of re-
tired pay’’ rules will apply. 

(d) A member retired for physical dis-
ability on or after November 1, 1968 
who is awarded retired pay prior to 
completion of 19 years of service may 
make an election which is subject to 
the restrictions set forth in § 48.507. 
The election by such member shall be 
made before the first day for which he 
is entitled to retired pay. Elections 
made under this paragraph prior to No-
vember 1, 1968, must be made by the 
member retiring for physical disability 
prior to completing 18 years. 

(e) If, because of military operations, 
a member is assigned to an isolated 
station, or is missing, interned in a 
neutral country, captured by a hostile 
force, or beleaguered or besieged, and 
for that reason is unable to make an 
election before completing 19 years of 
service, he may make the election 
within 1 year after he ceases to be as-
signed to that station or returns to the 
jurisdiction of his service as the case 
may be, and such election shall become 
effective immediately upon subsequent 
retirement. 

(f) A member to whom retired pay is 
granted retroactively, and who is oth-
erwise eligible to make an election, 
may make the election within 90 days 
after receiving notice that such pay 
has been granted him. 

(g) Whenever a member is determined 
to be mentally incompetent by medical 
officers of the uniformed services or of 
the Veterans Administration, or is ad-
judged mentally incompetent by a 
court of competent jurisdiction and be-
cause of such mental incompetency is 
incapable of making any election with-
in the time limitations prescribed by 
the Plan, the Secretary of the Depart-
ment concerned may make the appro-
priate election on behalf of such mem-
ber upon request of the spouse, or if 
there be no spouse, by or on behalf of 
the child or children of such member. If 
such member is subsequently deter-
mined to be mentally competent by the 
Veterans Administration or a court of 
competent jurisdiction, he may, within 
180 days after such determination or 
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1 Filed as part of the original document. 
Copies may be obtained from Military Per-
sonnel Office. 

judgment, change or revoke the elec-
tion made on his behalf. In such a case, 
the change or revocation will be effec-
tive on the date of the member’s re-
quest for such change or revocation. 
Deductions previously made shall not 
be refunded. 

(h) All elections on file on August 13, 
1968, for members not entitled to re-
ceive retired pay shall be subject to the 
provisions of this section unless the 
member makes the application speci-
fied in § 48.604(d). 

(i) A person who was a former mem-
ber of the armed forces on November 1, 
1953, and who is granted retired pay 
after that date, may, at the time he is 
granted that pay, make an election as 
provided in § 48.201. 

§ 48.204 Change or revocation of elec-
tion. 

(a) A change of election is a change 
in the amount of the annuity or annu-
ities under any option, or a change in 
any option or options selected. A rev-
ocation is a cancellation of a previous 
election and constitutes a withdrawal 
from coverage under the Plan. 

(b) A member may change or revoke 
his election as often as he desires prior 
to the completion of 19 years of service. 
Such a change or revocation must be 
dated, signed, witnessed, and delivered 
to appropriate service officials, or post-
marked not later than midnight on the 
day in which the member completes 19 
years of service. The latest election, 
change, or revocation which is sub-
mitted in accordance with this sub-
section will be effective at retirement. 

(c) A member who desires to make an 
election or change or revoke his elec-
tion after he has completed 19 years of 
service may do so prior to his retire-
ment. However, such an election, 
change or revocation will be effective 
only if at least 2 years elapse between 
the date of the election, change, or rev-
ocation and the date of eligibility to 
receive retired pay. 

(d) A revocation will not prohibit the 
filing of a new election at a later date 
which will become valid under applica-
ble validation provisions. 

(e) A member may, on or after No-
vember 1, 1968, at any time prior to his 
retirement, change or revoke his elec-
tion (provided the change does not in-

crease the amount of the annuity elect-
ed) to reflect a change in the marital 
or dependency status of the member of 
his family caused by death, divorce, an-
nulment, remarriage, or acquisition of 
a child, if such change or revocation is 
made within 2 years of such change in 
status. 

(f) Notification of a change in family 
status is not a change of election. 

(g) All changes and revocations on 
file on August 13, 1968, for members not 
entitled to retired pay shall be subject 
to the provisions of this section unless 
the member makes the application 
specified in § 48.604(d). 

§ 48.205 Election form. 

The form for making election after 
October 31, 1968, is prescribed as Elec-
tion of Options, Retired Serviceman’s 
Family Protection Plan, DD Form 
1688. 1 It will be submitted as directed 
herein. All copies will be signed, and 
any otherwise complete, signed copy, 
when properly submitted, may be used 
to substantiate the fact of election, 
modification, revocation, or change in 
family status. 

§ 48.206 Information regarding elec-
tions. 

(a) All members of the Reserve com-
ponent who will have accumulated suf-
ficient service to be eligible for retired 
pay at age 60, will be counseled on the 
Plan before reaching their 57th birth 
dates in order to insure that valid elec-
tions can be made prior to their 58th 
birth dates. An election, modification, 
or revocation submitted subsequent to 
attaining age 58 will be valid only if it 
is made and submitted at least 2 years 
prior to the first date for which retired 
pay is granted. 

(b) It is the responsibility of the de-
partment concerned to provide election 
forms and to promulgate information 
concerning the benefits of the Plan to 
all members so as to allow a timely 
election. 

(c) Members retiring for physical dis-
ability prior to the completion of 19 

VerDate Aug<31>2005 09:53 Aug 11, 2008 Jkt 214123 PO 00000 Frm 00293 Fmt 8010 Sfmt 8010 Y:\SGML\214123.XXX 214123dw
as

hi
ng

to
n3

 o
n 

P
R

O
D

P
C

61
 w

ith
 C

F
R



284 

32 CFR Ch. I (7–1–08 Edition) § 48.301 

1 See footnote 1 to § 48.205. 

years of service will, prior to retire-
ment, be counseled and furnished infor-
mation concerning the operation of the 
Plan. 

Subpart C—Designation of 
Beneficiaries 

§ 48.301 Designation. 
(a) All legal beneficiaries described in 

§ 48.102 must be named at the date of 
retirement pursuant to the option 
elected. Although a member without 
dependents may make an election, it 
will not be effective unless he has eligi-
ble dependents at the time of his re-
tirement. 

(b) When a change in family status 
occurs prior to retirement which would 
effect a change as provided in 
§ 48.204(e), new DD Form 1688, 1 Election 
of Options, Retired Servicemen’s Fam-
ily Protection Plan, should be filed to 
evidence such change. 

§ 48.302 Substantiating evidence re-
garding dependency and age of de-
pendents. 

At the time of submitting the elec-
tion, or prior to retirement, the mem-
ber must indicate his wife’s and young-
est child birth date as applicable to the 
option elected. At or before the time of 
his retirement, he must submit proof of 
final dissolution of prior marriages, if 
any, both for himself and his spouse. 
The age of the dependents must be sub-
stantiated by a birth certificate or 
other competent evidence. The birth 
date of a member must be verified by 
his service record. All required sub-
stantiating evidence must be at the 
disbursing office which would normally 
pay the member retired pay or retainer 
pay immediately following retirement 
so as to permit the establishment of 
accurate pay accounts and to prevent 
the creation of indebtedness or over-
payments. 

§ 48.303 Condition affecting entitle-
ment of widow or widower. 

A member may have a different law-
ful spouse at the time of retirement 
from the lawful spouse he had at the 
time of election. The lawful spouse at 
the time of retirement is the spouse el-

igible for an annuity at the time of 
member’s death. Divorce of the mem-
ber will remove the former spouse as a 
prospective annuitant. 

Subpart D—Reduction of Retired 
Pay 

§ 48.401 Computation of reduction. 
(a) The reduction to be made in the 

retired pay of a member who has made 
an election shall be computed by the 
uniformed service concerned in each 
individual case, based upon tables of 
factors prepared by the Board of Actu-
aries. The computation shall be based 
upon the applicable table in effect on 
the date of retirement. 

(b) An adjustment may be made in 
the reduction of retired pay upon the 
finding of an administrative error or a 
mistake of fact (see § 48.603). 

(c) If a member elects to be covered 
by option 3, and on the date he is 
awarded retired pay has no children el-
igible to receive the annuity, or has 
only a child or children aged 18–22 
(other than a child described in 
§ 48.102(e)(4) and elects, at retirement, 
that such child or children shall not be 
considered to be eligible beneficiaries, 
he shall have his costs computed as 
though he had elected option 1. If he 
elects option 3, and on the date he is 
awarded retired pay has no wife eligi-
ble for the annuity, he shall have his 
costs computed as though he had elect-
ed option 2. 

(d) If a member elects option 3, and 
after he becomes entitled to retired 
pay, there is no eligible spouse because 
of death or divorce, upon the retired 
member’s application, no deductions 
from his retired pay shall be made 
after the last day of the month in 
which there ceases to be an eligible 
spouse. Children otherwise eligible will 
continue to be eligible for the annuity 
in event of the member’s death. No 
amounts by which the member’s re-
tired pay is reduced before that date 
may be refunded to or credited on be-
half of that person. 

(e) The amount of reduction in re-
tired pay and the annuity payable es-
tablished for each individual at the 
time of his retirement shall remain 
unaltered except as provided in 
§ 48.203(g), paragraphs (b) and (d) of this 

VerDate Aug<31>2005 09:53 Aug 11, 2008 Jkt 214123 PO 00000 Frm 00294 Fmt 8010 Sfmt 8010 Y:\SGML\214123.XXX 214123dw
as

hi
ng

to
n3

 o
n 

P
R

O
D

P
C

61
 w

ith
 C

F
R



285 

Office of the Secretary of Defense § 48.406 

section, and § 48.406, regardless of fu-
ture pay increases or decreases. 

§ 48.402 Effective date of reduction. 
The effective date of reduction in re-

tired pay will be the effective date of 
retirement with pay. The reduction in 
retired pay will be terminated on the 
date the member ceases to be entitled 
to retired pay or on the first day of the 
month following that in which there is 
no eligible beneficiary (for exception to 
this rule see § 48.604). 

§ 48.403 Payment of nonwithheld re-
duction of retired pay. 

(a) A member of a uniformed service 
who is entitled to retired pay and has 
made an election shall, during any pe-
riod in which he is not receiving re-
tired pay (including periods of active 
duty), deposit the amount which would 
have been withheld from his retired 
pay had he been receiving that pay. 

(b) Such deposit will be payable to 
Treasurer of the United States and 
shall be forwarded monthly to the dis-
bursing office which would normally 
pay the member his retired pay. 

(c) The disbursing office will in all 
cases inform the member of the 
amount to be deposited and when such 
deposits are to be made. 

(d) In the event deposits are not 
made within 30 days of the due date, 
the disbursing office will inform the 
member concerned that he is delin-
quent from such due date and there-
after his designated beneficiaries will 
not be eligible for the annuity provided 
under the Plan until the arrears have 
been paid. The notification of delin-
quency will advise the member that 15 
additional days have been granted to 
him in which to remit his deposit, and 
that if the arrears are not deposited 
within that period, the member will be 
charged interest to include the first 
day of delinquency. In no case will the 
expiration date of the 15 days exceed a 
date later than 45 days from the date 
the deposit was due. The interest will 
be computed monthly and the rate will 
be that used in computing the cost ta-
bles in effect on the date of the mem-
ber’s retirement. If such member later 
becomes in receipt of retired pay, any 
arrears with compound interest will be 
withheld. 

§ 48.404 Ages to be used. 

Ages to be used for calculating reduc-
tions of retired pay will be the ages of 
the member and his eligible dependents 
on their nearest birth dates as of the 
date of the member’s retirement. 

§ 48.405 Action upon removal from 
temporary disability retired list. 

(a) Any member on the temporary 
disability retired list established pur-
suant to title 10, United States Code, 
chapter 61, who has elected to receive 
reduced retired pay in order to provide 
one or more of the annuities specified 
in the Plan, and who is subsequently 
removed from the list due to any rea-
son other than permanent retirement, 
shall have refunded to him a sum 
which represents the difference be-
tween the amount by which his retired 
pay has been reduced and the cost of an 
amount of term insurance which is 
equal to the protection provided his de-
pendents during the period he was on 
the temporary disability retired list. 

(b) If the member concerned is re-
turned to active duty, his election as 
previously made will continue or he 
may change or revoke the election as 
provided in § 48.204. 

(c) Time creditable for the purpose of 
the two year interval required to make 
a change, revocation or new election 
valid includes service before, during, 
and after temporary disability retire-
ment. (See §§ 48.203 and 48.204 and 
Comptroller Decision B–144158, Dec. 23, 
1960.) Active duty after removal from a 
temporary disability retired list is a 
necessity in such a case. 

§ 48.406 Withdrawal and reduction of 
percentage or amount of participa-
tion. 

A retired member who is partici-
pating in the Plan may revoke his elec-
tion and withdraw from participation, 
or he may reduce the amount of the 
survivor annuity; however, an approved 
withdrawal or reduction will not be ef-
fective earlier than the first day of the 
seventh month beginning after the date 
his application is received by the Fi-
nance Center controlling his pay 
record. (For special rules covering par-
ticipating members retired before Aug. 
13, 1968, without option 4, see § 48.604.) 
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No application for reduction will be ap-
proved which requests a change in op-
tions. A request to reduce an annuity 
or to withdraw from the Plan is irrev-
ocable, and a retired member who with-
draws may never again participate in 
the Plan. Approval of a request for a 
reduction will not be made when such 
reduction results in an annuity of less 
than 121⁄2 per centum of the member’s 
retired pay or less than a $25 monthly 
annuity. The new cost, after such re-
duction in survivor annuity, will be 
computed from the applicable cost 
table at the time of retirement. No 
amounts by which a member’s retired 
pay is reduced may be refunded to, or 
credited on behalf of, the member by 
virtue of an application made by him 
under this section. 

Subpart E—Annuity 
§ 48.501 General information. 

Except as provided in § 48.506(a), no 
annuity payable under the Plan shall 
be assignable, or subject to execution, 
levy, attachment, garnishment, or 
other legal process. Annuities payable 
under this Plan shall be in addition to 
any pensions or other payments to 
which the beneficiaries may now or 
hereafter be entitled under other provi-
sions of law (except as provided in 
§ 48.507), and may not be considered as 
income under any law administered by 
the Veterans Administration, except 
for the purpose of title 38 U.S. Code, 
section 415(g) and chapter 15. 

§ 48.502 Effective date of annuity. 
All annuities payable under this Plan 

except those payable to beneficiaries 
described in § 48.102(e)(5) shall accrue 
from the first day of the month in 
which the retired member dies and 
shall be due and payable not later than 
the 15th day of each month following 
that month and in equal monthly in-
stallments thereafter, except that no 
annuity shall accrue or be paid for the 
month in which entitlement to that 
annuity terminates. 

§ 48.503 Claims for annuity payments. 
Upon official notification of the 

death of a retired member who has 
elected under the Plan, the department 
concerned shall forward to the eligible 

surviving beneficiaries the necessary 
information and forms (DD Form 768. 
Application for Annuity Under Retired 
Serviceman’s Family Protection Plan) 
for making application for annuity 
payments. Such information shall in-
clude the place to which the applica-
tion should be forwarded and to which 
questions regarding annuity payments 
should be addressed. 

§ 48.504 Payment to children. 
(a) Annuities for a child or children 

will be paid to the child’s guardian, or 
if there is no guardian, to the person(s) 
who has care, custody, and control of 
the child or children. 

(b) Annuities payable to or on behalf 
of an eligible child as defined in 
§ 48.102(e)(5) accrue as of the first day of 
the month in which— 

(1) The member (upon whose retired 
pay the annuity is based) dies if the eli-
gible child’s 18th birthday occurs in the 
same or a preceding month, or 

(2) The 18th birthday of an eligible 
child occurs if the member (upon whose 
retired pay the annuity is based) died 
in a preceding month, or 

(3) A child first becomes (or again be-
comes) eligible, if that eligible child’s 
18th birthday and the death of the 
member (upon whose retired pay the 
annuity is based) both occurred in a 
preceding month or months. An eligi-
ble child under this paragraph might 
become ineligible at age 18 and again 
become eligible by furnishing proof of 
pursuit of a full time course of study or 
training as enumerated in § 48.102(e)(5). 

§ 48.505 Establishing eligibility of an-
nuitants. 

(a) Eligibility for the annuity will be 
established by such evidence as may be 
required by the department concerned. 

(b) If a child as defined in § 48.102(e)(4) 
is a designated annuitant, the depart-
ment concerned shall require proof 
that the incapacity for self-support ex-
isted prior to the child’s reaching age 
18. Proof that continued incapacitation 
exists will be required every 2 years 
after the child passes the age of 18 
years, except in a case where medical 
prognosis indicates recovery is impos-
sible. 

(c) If a child as defined in § 48.102(e)(5) 
is a designated annuitant, as specified 
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in § 48.504(b), the department concerned 
shall require proof from the institution 
at least semiannually that the child is 
pursuing a full-time course of training 
as prescribed. For the purpose of prov-
ing eligibility, a child is considered to 
be pursuing a full-time course of study 
or training during an interval between 
school periods that does not exceed 150 
days if he has demonstrated to the sat-
isfaction of the department concerned 
that he has a bona fide intention of 
commencing, resuming, or continuing 
to pursue a full-time course of study or 
training in a recognized educational in-
stitution immediately after that inter-
val. 

§ 48.506 Recovery of erroneous annu-
ity payments. 

(a) The Secretary of the Department 
concerned is empowered to use any 
means provided by law to recover 
amounts of annuities erroneously paid 
to any individual under the Plan. He 
may authorize such recovery by adjust-
ment in subsequent payments to which 
the individual is entitled. 

(b) There need be no recovery when 
in the judgment of the Secretary of the 
Department concerned and the Comp-
troller General of the United States, 
the individual to whom the erroneous 
payment was made is without fault and 
recovery would be contrary to the pur-
pose of the Plan or would be against 
equity and good conscience. 

§ 48.507 Restriction on participation. 

(a) If a person who has made an elec-
tion under the Plan retires with a 
physical disability before the comple-
tion of 19 years of service and then dies 
in retirement, his widow and eligible 
children can receive monthly survivor 
annuities only if they are not eligible 
for Dependency and Indemnity Com-
pensation payments from the Veterans 
Administration. If either the widow or 
children are eligible for dependency 
and indemnity compensation pay-
ments, then payment of annuities 
under the Plan may not be made to any 
member of the family. If the retired 
member’s death was not service con-
nected and his widow or children are 
not eligible for payments from the Vet-
erans Administration, they may re-

ceive the provided annuity payments 
under the Plan. 

(b) If the beneficiaries on whose be-
half the election was made are re-
stricted as in paragraph (a) of this sec-
tion, from receiving annuities, the 
amounts withheld from the elector’s 
retired pay as a result of the election 
will be refunded to the beneficiaries, 
less the amount of any annuity paid, 
and without interest. 

(c) Upon notification of the death of 
the member in such a case, the depart-
ment concerned will take the following 
actions: 

(1) Notify the Central Office of the 
Veterans Administration of the death 
of the member and request that the de-
partment concerned be advised if an 
award is made under chapter 11 or 13, 
title 38 U.S. Code. 

(2) Request the Central Office of the 
Veterans Administration to forward to 
the eligible widow and/or children an 
application form for survivor benefits 
under chapter 11 or 13, title 38 U.S. 
Code, with instructions for completion 
and submission. 

§ 48.508 Certain 100 percent disability 
retirement. 

An election filed on or after August 
13, 1968 is not effective if the member 
dies within 30 days following retire-
ment from a disability of 100 per cen-
tum (under the standard schedule of 
rating disabilities in use by the Vet-
erans Administration) for which he was 
retired under chapter 61, title 10 U.S. 
Code, unless— 

(a) Such disability was the result of 
injury or disease received in line of 
duty as a direct result of armed con-
flict, or 

(b) His widow or children are not en-
titled to dependency and indemnity 
compensation under chapter 13, title 38 
U.S. Code. 

Subpart F—Miscellaneous 

§ 48.601 Annual report. 

Information and data for the prepara-
tion of the annual report of the Board 
of Actuaries will be compiled by the 
Office of the Secretary of Defense after 
promulgation of appropriate instruc-
tions to each of the uniformed services. 
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These instructions will be in con-
sonance with Executive Order 10499 di-
recting the Secretary of Defense to ad-
minister the provisions of the law. 

§ 48.602 Organization. 
(a) The Joint Board for the Retired 

Serviceman’s Family Protection Plan 
shall consist of a principal and alter-
nate member for each of the uniformed 
services appointed by the Department 
Secretary concerned. Alternate mem-
bers will be authorized to act in the ab-
sence of the principal. The Board shall 
meet on call of the Chairman. A 
quorum shall consist of representatives 
of at least four of the participating 
services. 

(b) The Board shall establish proce-
dures for the orderly conduct of busi-
ness to be approved by the Assistant 
Secretary of Defense (Manpower and 
Reserve Affairs). 

(c) The duties of the Board will in-
clude but not be limited to the fol-
lowing: 

(1) Making recommendations to the 
Secretary of Defense for: 

(i) Changes to the Executive order 
delegating to him functions conferred 
on the President by law, 

(ii) Changes to these regulations, 
(iii) Changes to the law, and 
(iv) Measures to insure uniform oper-

ating policies. 
(2) Promulgating tables of annuity 

costs as prescribed by the Board of Ac-
tuaries. 

(3) Promulgating cost of term insur-
ance as required in § 48.405. 

(d) The Chairmanship of the Joint 
Board will be designated by the Assist-
ant Secretary of Defense (Manpower 
and Reserve Affairs). 

§ 48.603 Correction of administrative 
deficiencies. 

(a) The Secretary of the Department 
concerned may correct any election or 
any change or revocation of an election 
when he considers it necessary to cor-
rect an administrative error. Informa-
tion on such corrections shall be com-
piled by each department for inclusion 
in the report prescribed by § 48.601. 

(b) Except when procured by fraud, a 
correction under the section is final 
and conclusive on all officers of the 
United States. 

(c) Information on all corrections to 
elections under this Plan which are 
made under title 10, section 1552, 
United States Code, shall be compiled 
and this information forwarded to the 
Board of Actuaries for an actuarial 
analysis. 

§ 48.604 Transition and protective 
clauses. 

(a) A retired member who is partici-
pating in the Plan without inclusion of 
former option 4, which provided for res-
toration of retired pay when no eligible 
beneficiary remained in his election, 
may before September 1, 1969, elect to 
have that option included in his elec-
tion. The election to include such op-
tion 4 becomes effective on the first 
day of the month following the month 
in which that election was made. The 
retired member must on or before the 
effective date agree to pay to the 
Treasury both the total additional 
amount to cover the option had it been 
effective when he retired, and the in-
terest which would have accrued on the 
additional amount up to the effective 
date of the new option 4. No such addi-
tional amount (except interest) shall 
accrue for months after the first month 
for which the individual had no eligible 
beneficiary. However, if undue hardship 
or financial burden would result, pay-
ments may be made in from 2 to 12 
monthly installments when the month-
ly amount involved is $25 or less, or in 
from 2 to 36 installments when the 
monthly amounts involved exceed $25. 
No amounts by which a member’s re-
tired pay was reduced may be refunded 
to, or credited on behalf of, the retired 
member by virtue of an application 
made by him under this section. A re-
tired member who does not make the 
additional election provided under this 
section within the time limits will not 
be allowed to reduce an annuity or 
withdraw from participation in the 
Plan as provided by § 48.406. 

(b) Members who have elected and 
are not yet retired will automatically 
participate under the provisions of 
§ 48.201. 

(c) Elections in effect on August 13, 
1968, will remain under the cost tables 
applicable on the date of the member’s 
retirement. 
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(d) Any member who has filed an 
election, modification, or revocation 
prior to August 13, 1968, may before 
September 1, 1969, submit a written ap-
plication to the Secretary concerned 
requesting that such election, modi-
fication, or revocation remain under 
the time-of-election provisions of the 
law applicable on the date it was filed. 

PART 50—PERSONAL COMMERCIAL 
SOLICITATION ON DOD INSTAL-
LATIONS 

GENERAL PROVISIONS 

Sec. 
50.1 Purpose. 
50.2 Applicability. 
50.3 Definitions. 
50.4 Policy. 
50.5 Responsibilities. 
50.6 Procedures. 
50.7 Information requirements. 
APPENDIX A TO PART 50—LIFE INSURANCE 

PRODUCTS AND SECURITIES 
APPENDIX B TO PART 50—OVERSEAS LIFE IN-

SURANCE REGISTRATION PROGRAM 

AUTHORITY: 5 U.S.C. 301. 

SOURCE: 71 FR 38764, July 10, 2006, unless 
otherwise noted. 

GENERAL PROVISIONS 

§ 50.1 Purpose. 
This part: 
(a) Implements section 577 of Public 

Law No. 109–163 (2006) and establishes 
policy and procedures for personal 
commercial solicitation on DoD instal-
lations. 

(b) Continues the established annual 
DoD registration requirement for the 
sale of insurance and securities on DoD 
installations overseas. 

(c) Identifies prohibited practices 
that may cause withdrawal of commer-
cial solicitation privileges on DoD in-
stallations and establishes notification 
requirements when privileges are with-
drawn. 

(d) Establishes procedures for persons 
solicited on DoD installations to evalu-
ate solicitors. 

(e) Prescribes procedures for pro-
viding financial education programs to 
military personnel. 

§ 50.2 Applicability. 
This part: 

(a) Applies to the Office of the Sec-
retary of Defense, the Military Depart-
ments, the Chairman of the Joint 
Chiefs of Staff, the Combatant Com-
mands, the Office of the Inspector Gen-
eral of the Department of Defense, the 
Defense Agencies, the DoD Field Ac-
tivities, and all other organizational 
entities in the Department of Defense 
(hereafter referred to collectively as 
the ‘‘DoD Components’’). 

(b) Does not apply to services fur-
nished by residential service compa-
nies, such as deliveries of milk, laun-
dry, newspapers, and related services 
to personal residences on the installa-
tion requested by the resident and au-
thorized by the installation com-
mander. 

(c) Applies to all other personal com-
mercial solicitation on DoD installa-
tions. It includes meetings on DoD in-
stallations of private, non-profit, tax- 
exempt organizations that involve 
commercial solicitation. Attendance at 
these meetings shall be voluntary and 
the time and place of such meetings 
are subject to the discretion of the in-
stallation commander or his or her des-
ignee. 

§ 50.3 Definitions. 

Agent. An individual who receives re-
muneration as a salesperson or whose 
remuneration is dependent on volume 
of sales of a product or products. (Also 
referred to as ‘‘commercial agent’’ or 
‘‘producer’’). In this part, the term 
‘‘agent’’ includes ‘‘general agent’’ un-
less the content clearly conveys a con-
trary intent. 

‘‘Authorized’’ Bank and/or Credit 
Union. Bank and/or credit union se-
lected by the installation commander 
through open competitive solicitation 
to provide exclusive on-base delivery of 
financial services to the installation 
under a written operating agreement. 

Banking institution. An entity char-
tered by a State or the Federal Govern-
ment to provide financial services. 

Commercial sponsorship. The act of 
providing assistance, funding, goods, 
equipment (including fixed assets), or 
services to an MWR program or event 
by an individual, agency, association, 
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1 Copies may be obtained at http:// 
www.dtic.mil/whs/directives/. 

2 See http://www.dtic.mil/doctrine/jel/doddict/ 
indexs.html. 

company or corporation, or other enti-
ty (sponsor) for a specified (limited) pe-
riod of time in return for public rec-
ognition or advertising promotions. 
Enclosure 9 of DoD Instruction 1015.10 1 
provides general policy governing com-
mercial sponsorship. 

Credit union. A cooperative nonprofit 
association, incorporated under the 
Credit Union Act (12 U.S.C. 1751), or 
similar state statute, for the purpose of 
encouraging thrift among its members 
and creating a source of credit at a fair 
and reasonable rate of interest. 

DoD installation. For the purposes of 
this part, any Federally owned, leased, 
or operated base, reservation, post, 
camp, building, or other facility to 
which DoD personnel are assigned for 
duty, including barracks, transient 
housing, and family quarters. 

DoD personnel. For the purposes of 
this part, all active duty officers (com-
missioned and warrant) and enlisted 
members of the Military Departments 
and all civilian employees, including 
nonappropriated fund employees and 
special Government employees, of the 
Department of Defense. 

Financial services. Those services 
commonly associated with financial in-
stitutions in the United States, such as 
electronic banking (e.g., ATMs), in- 
store banking, checking, share and sav-
ings accounts, fund transfers, sale of 
official checks, money orders and trav-
elers checks, loan services, safe deposit 
boxes, trust services, sale and redemp-
tion of U.S. Savings Bonds, and accept-
ance of utility payments and any other 
consumer-related banking services. 

General agent. A person who has a 
legal contract to represent a company. 
See the definition of ‘‘Agent’’ in this 
section. 

Insurance carrier. An insurance com-
pany issuing insurance through an as-
sociation reinsuring or coinsuring such 
insurance. 

Insurance product. A policy, annuity, 
or certificate of insurance issued by an 
insurer or evidence of insurance cov-
erage issued by a self-insured associa-
tion, including those with savings and 
investment features. 

Insurer. An entity licensed by the ap-
propriate department to engage in the 
business of insurance. 

Military services. See Joint Publica-
tion 1–02, ‘‘DoD Dictionary of Military 
and Associated Terms.’’ 2 

Normal home enterprises. Sales or serv-
ices that are customarily conducted in 
a domestic setting and do not compete 
with an installation’s officially sanc-
tioned commerce. 

Personal commercial solicitation. Per-
sonal contact, to include meetings, 
meals, or telecommunications contact, 
for the purpose of seeking private busi-
ness or trade. 

Securities. Mutual funds, stocks, 
bonds, or any product registered with 
the Securities and Exchange Commis-
sion except for any insurance or annu-
ity product issued by a corporation 
subject to supervision by State insur-
ance authorities. 

Suspension. Temporary termination 
of privileges pending completion of a 
commander’s inquiry or investigation. 

Withdrawal. Termination of privi-
leges for a set period of time following 
completion of a commander’s inquiry 
or investigation. 

§ 50.4 Policy. 
(a) It is DoD policy to safeguard and 

promote the welfare of DoD personnel 
as consumers by setting forth a uni-
form approach to the conduct of all 
personal commercial solicitation and 
sales to them by dealers and their 
agents. For those individuals and their 
companies that fail to follow this pol-
icy, the opportunity to solicit on mili-
tary installations may be limited or 
denied as appropriate. 

(b) Command authority includes au-
thority to approve or prohibit all com-
mercial solicitation covered by this 
part. Nothing in this part limits an in-
stallation commander’s inherent au-
thority to deny access to vendors or to 
establish time and place restrictions on 
commercial activities at the installa-
tion. 

§ 50.5 Responsibilities. 
(a) The Principal Deputy Under Sec-

retary of Defense for Personnel and 
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3 Copies may be obtained from http:// 
www.dtic.mil/whs/directives/infomgt/forms/ 
forminfo/forminfopage2239.html. 

Readiness (PDUSD(P&R)), under the 
Under Secretary of Defense for Per-
sonnel and Readiness, shall: 

(1) Identify and publish policies and 
procedures governing personal com-
mercial solicitation on DoD installa-
tions consistent with the policy set 
forth in this part. 

(2) Maintain and make available to 
installation commanders and appro-
priate Federal personnel the current 
master file of all individual agents, 
dealers, and companies who have their 
privileges withdrawn at any DoD in-
stallation. 

(3) Develop and maintain a list of all 
State Insurance Commissioners’ points 
of contact for DoD matters and forward 
this list to the Military Services. 

(b) The Heads of the DoD Compo-
nents shall: 

(1) Ensure implementation of this 
part and compliance with its provi-
sions. 

(2) Require installations under their 
authority to report each instance of 
withdrawal of commercial solicitation 
privileges. 

(3) Submit lists of all individuals and 
companies who have had their commer-
cial solicitation privileges withdrawn 
at installations under their authority 
to the PDUSD(P&R) in accordance 
with this part. 

§ 50.6 Procedures. 

(a) General. (1) No person has author-
ity to enter a DoD installation to 
transact personal commercial solicita-
tion as a matter of right. Personal 
commercial solicitation may be per-
mitted only if the following require-
ments are met: 

(i) The solicitor is duly licensed 
under applicable Federal, State, or mu-
nicipal laws and has complied with in-
stallation regulations. 

(ii) A specific appointment has been 
made for each meeting with the indi-
vidual concerned. Each meeting is con-
ducted only in family quarters or in 
other areas designated by the installa-
tion commander. 

(iii) The solicitor agrees to provide 
each person solicited the personal com-
mercial solicitation evaluation in-

cluded in DD Form 2885 3 during the ini-
tial appointment. The person being so-
licited is not required to complete the 
evaluation. However, completed eval-
uations should be sent by the person 
who was solicited to the office des-
ignated by the installation commander 
on the back of the evaluation form. 

(iv) The solicitor agrees to provide 
DoD personnel with a written re-
minder, prior to their making a finan-
cial commitment, that free legal ad-
vice is available from the Office of the 
Staff Judge Advocate. 

(2) Solicitors on overseas installa-
tions shall be required to observe, in 
addition to the above, the applicable 
laws of the host country. Upon request, 
the solicitor must present documen-
tary evidence to the installation com-
mander that the company they rep-
resent, and its agents, meet the appli-
cable licensing requirements of the 
host country. 

(b) Life insurance products and securi-
ties. (1) Life insurance products and se-
curities offered and sold to DoD per-
sonnel shall meet the prerequisites de-
scribed in § 50.3. 

(2) Installation commanders may per-
mit insurers and their agents to solicit 
on DoD installations if the require-
ments of paragraph (a) of this section 
are met and if they are licensed under 
the insurance laws of the State where 
the installation is located. Com-
manders will ensure the agent’s license 
status and complaint history are 
checked with the appropriate State or 
Federal regulators before granting per-
mission to solicit on the installation. 

(3) In addition, before approving in-
surance and financial product agents’ 
requests for permission to solicit, com-
manders shall review the list of agents 
and companies currently barred, 
banned, or limited from soliciting on 
any or all DoD installations. This list 
may be viewed via the Personal Com-
mercial Solicitation Report ‘‘quick link’’ 
at http://www.commanderspage.com. In 
overseas areas, the DoD Components 
shall limit insurance solicitation to 
those insurers registered under the pro-
visions of appendix B to this part. 

VerDate Aug<31>2005 09:53 Aug 11, 2008 Jkt 214123 PO 00000 Frm 00301 Fmt 8010 Sfmt 8010 Y:\SGML\214123.XXX 214123dw
as

hi
ng

to
n3

 o
n 

P
R

O
D

P
C

61
 w

ith
 C

F
R



292 

32 CFR Ch. I (7–1–08 Edition) § 50.6 

(4) The conduct of all insurance busi-
ness on DoD installations shall be by 
specific appointment. When estab-
lishing the appointment, insurance 
agents shall identify themselves to the 
prospective purchaser as an agent for a 
specific insurer. 

(5) Installation commanders shall 
designate areas where interviews by 
appointment may be conducted. The 
opportunity to conduct scheduled 
interviews shall be extended to all so-
licitors on an equitable basis. Where 
space and other considerations limit 
the number of agents using the inter-
viewing area, the installation com-
mander may develop and publish local 
policy consistent with this concept. 

(6) Installation commanders shall 
make disinterested third-party insur-
ance counseling available to DoD per-
sonnel desiring counseling. Financial 
counselors shall encourage DoD per-
sonnel to seek legal assistance or other 
advice from a disinterested third-party 
before entering into a contract for in-
surance or securities. 

(7) In addition to the solicitation pro-
hibitions contained in paragraph (d) of 
this section, DoD Components shall 
prohibit the following: 

(i) The use of DoD personnel rep-
resenting any insurer, dealing directly 
or indirectly on behalf of any insurer 
or any recognized representative of any 
insurer on the installation, or as an 
agent or in any official or business ca-
pacity with or without compensation. 

(ii) The use of an agent as a partici-
pant in any Military Service-sponsored 
education or orientation program. 

(iii) The designation of any agent or 
the use by any agent of titles (for ex-
ample, ‘‘Battalion Insurance Coun-
selor,’’ ‘‘Unit Insurance Advisor,’’ 
‘‘Servicemen’s Group Life Insurance 
Conversion Consultant,’’) that in any 
manner, states, or implies any type of 
endorsement from the U.S. Govern-
ment, the Armed Forces, or any State 
or Federal agency or government enti-
ty. 

(iv) The use of desk space for inter-
views for other than a specific pre-
arranged appointment. During such ap-
pointment, the agent shall not be per-
mitted to display desk signs or other 
materials announcing his or her name 
or company affiliation. 

(v) The use of an installation ‘‘daily 
bulletin,’’ marquee, newsletter, Web 
page, or other official notice to an-
nounce the presence of an agent and/or 
his or her availability. 

(c) Supervision of on-base commercial 
activities. (1) All pertinent installation 
regulations shall be posted in a place 
easily accessible to those conducting 
and receiving personal commercial so-
licitation on the installation. 

(2) The installation commander shall 
make available a copy of installation 
regulations to anyone conducting on- 
base commercial solicitation activities 
warning that failure to follow the regu-
lations may result in the loss of solici-
tation privileges. 

(3) The installation commander, or 
designated representative, shall in-
quire into any alleged violations of this 
part or of any questionable solicitation 
practices. The DD Form 2885 is pro-
vided as a means to supervise solicita-
tion activities on the installation. 

(d) Prohibited practices. The following 
commercial solicitation practices shall 
be prohibited on all DoD installations: 

(1) Solicitation of recruits, trainees, 
and transient personnel in a group set-
ting or ‘‘mass’’ audience and solicita-
tion of any DoD personnel in a ‘‘cap-
tive’’ audience where attendance is not 
voluntary. 

(2) Making appointments with or so-
liciting military or DoD civilian per-
sonnel during their normally scheduled 
duty hours. 

(3) Soliciting in barracks, day rooms, 
unit areas, transient personnel hous-
ing, or other areas where the installa-
tion commander has prohibited solici-
tation. 

(4) Use of official military identifica-
tion cards or DoD vehicle decals by ac-
tive duty, retired or reserve members 
of the Military Services to gain access 
to DoD installations for the purpose of 
soliciting. When entering the installa-
tion for the purpose of solicitation, so-
licitors with military identification 
cards and/or DoD vehicle decals must 
present documentation issued by the 
installation authorizing solicitation. 

(5) Procuring, attempting to procure, 
supplying, or attempting to supply 
non-public listings of DoD personnel 
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4 See footnote 1 to § 50.3. 
5 See footnote 1 to § 50.3. 
6 See footnote 1 to § 50.3. 
7 See footnote 1 to § 50.3. 
8 See footnote 1 to § 50.3. 

for purposes of commercial solicita-
tion, except for releases made in ac-
cordance with DoD Directive 5400.7.4 

(6) Offering unfair, improper, or de-
ceptive inducements to purchase or 
trade. 

(7) Using promotional incentives to 
facilitate transactions or to eliminate 
competition. 

(8) Using manipulative, deceptive, or 
fraudulent devices, schemes, or arti-
fices, including misleading advertising 
and sales literature. All financial prod-
ucts, which contain insurance features, 
must clearly explain the insurance fea-
tures of those products. 

(9) Using oral or written representa-
tions to suggest or give the appearance 
that the Department of Defense spon-
sors or endorses any particular com-
pany, its agents, or the goods, services, 
and commodities it sells. 

(10) DoD personnel making personal 
commercial solicitations or sales to 
DoD personnel who are junior in rank 
or grade, or to the family members of 
such personnel, except as authorized in 
Section 2–205 and 5–409 of the Joint 
Ethics Regulation, DoD 5500.7–R.5 

(11) Entering into any unauthorized 
or restricted area. 

(12) Using any portion of installation 
facilities, including quarters, as a 
showroom or store for the sale of goods 
or services, except as specifically au-
thorized by DoD Directive 1330.17 6 and 
DoD Instructions 1015.10, 1000.15 7 and 
1330.21.8 This does not apply to normal 
home enterprises that comply with ap-
plicable State and local laws and in-
stallation rules. 

(13) Soliciting door to door or with-
out an appointment. 

(14) Unauthorized advertising of ad-
dresses or telephone numbers used in 
personal commercial solicitation ac-
tivities conducted on the installation, 
or the use of official positions, titles, 
or organization names, for the purpose 
of personal commercial solicitation, 
except as authorized in DoD 5500.7–R. 
Military grade and Military Service as 
part of an individual’s name (e.g., Cap-
tain Smith, U.S. Marine Corps) may be 

used in the same manner as conven-
tional titles, such as ‘‘Mr.’’, ‘‘Mrs.’’, or 
‘‘Honorable’’. 

(15) Contacting DoD personnel by 
calling a government telephone, faxing 
to a government fax machine, or by 
sending e-mail to a government com-
puter, unless a pre-existing relation-
ship (i.e., the DoD member is a current 
client or requested to be contacted) ex-
ists between the parties and the DoD 
member has not asked for contact to be 
terminated. 

(e) Denial, suspension, and withdrawal 
of installation solicitation privileges. (1) 
The installation commander shall 
deny, suspend, or withdraw permission 
for a company and its agents to con-
duct commercial activities on the base 
if such action is in the best interests of 
the command. The grounds for taking 
these actions may include, but are not 
limited to, the following: 

(i) Failure to meet the licensing and 
other regulatory requirements pre-
scribed in this part or violations of the 
State law where the installation is lo-
cated. Commanders will request that 
appropriate state officials determine 
whether a company or agent violated 
State law. 

(ii) Commission of any of the prac-
tices prohibited in paragraphs (b)(6) 
and (d) of this section. 

(iii) Substantiated complaints and/or 
adverse reports regarding the quality 
of goods, services, and/or commodities, 
and the manner in which they are of-
fered for sale. 

(iv) Knowing and willful violations of 
Public Law 90–321. 

(v) Personal misconduct by a com-
pany’s agent or representative while on 
the installation. 

(vi) The possession of, and any at-
tempt to obtain supplies of direct de-
posit forms, or any other form or de-
vice used by Military Departments to 
direct a Service member’s pay to a 
third party, or possession or use of fac-
similes thereof. This includes using or 
assisting in using a Service member’s 
‘‘MyPay’’ account or other similar 
Internet medium for the purpose of es-
tablishing a direct deposit for the pur-
chase of insurance or other investment 
product. 
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(vii) Failure to incorporate and abide 
by the Standards of Fairness policies 
contained in DoD Instruction 1344.9.9 

(2) The installation commander may 
determine that circumstances dictate 
the immediate suspension of solicita-
tion privileges while an investigation 
is conducted. Upon suspending solicita-
tion privileges, the commander shall 
promptly inform the agent and the 
company the agent represents, in writ-
ing. 

(3) In suspending or withdrawing so-
licitation privileges, the installation 
commander shall determine whether to 
limit such action to the agent alone or 
extend it to the company the agent 
represents. This decision shall be based 
on the circumstances of the particular 
case, including, but not limited to, the 
nature of the violations, frequency of 
violations, the extent to which other 
agents of the company have engaged in 
such practices and any other matters 
tending to show the culpability of an 
individual and the company. 

(4) If the investigation determines an 
agent or company does not possess a 
valid license or the agent, company, or 
product has failed to meet other State 
or Federal regulatory requirements, 
the installation commander shall im-
mediately notify the appropriate regu-
latory authorities. 

(5) In a withdrawal action, the com-
mander shall allow the individual or 
company an opportunity to show cause 
as to why the action should not be 
taken. To ‘‘show cause’’ means an op-
portunity must be given for the ag-
grieved party to present facts on an in-
formal basis for the consideration of 
the installation commander or the 
commander’s designee. The installa-
tion commander shall make a final de-
cision regarding withdrawal based upon 
the entire record in each case. Installa-
tion commanders shall report concerns 
or complaints involving the quality or 
suitability of financial products or con-
cerns or complaints involving mar-
keting methods used to sell these prod-
ucts to the appropriate State and Fed-
eral regulatory authorities. Also, in-
stallation commanders shall report any 
suspension or withdrawal of insurance 
or securities products solicitation 

privileges to the appropriate State or 
Federal regulatory authorities. 

(6) The installation commander shall 
inform the Military Department con-
cerned of any denial, suspension, with-
drawal, or reinstatement of an agent or 
company’s solicitation privileges and 
the Military Department shall inform 
the Office of the PDUSD(P&R), which 
will maintain a list of insurance and fi-
nancial product companies and agents 
currently barred, banned, or otherwise 
limited from soliciting on any or all 
DoD installations. This list may be 
viewed at http:// 
www.commanderspage.com. If warranted, 
the installation commander may rec-
ommend to the Military Department 
concerned that the action taken be ex-
tended to other DoD installations. The 
Military Department may extend the 
action to other military installations 
in the Military Department. The 
PDUSD(P&R), following consultation 
with the Military Department con-
cerned, may order the action extended 
to other Military Departments. 

(7) All suspensions or withdrawals of 
privileges may be permanent or for a 
set period of time. If for a set period, 
when that period expires, the indi-
vidual or company may reapply for per-
mission to solicit through the installa-
tion commander or Military Depart-
ment originally imposing the restric-
tion. The installation commander or 
Military Department reinstating per-
mission to solicit shall notify the Of-
fice of the PDUSD(P&R) and appro-
priate State and Federal regulatory 
agencies when such suspensions or 
withdrawals are lifted. 

(8) The Secretaries of the Military 
Departments may direct the Armed 
Forces Disciplinary Control Boards in 
all geographical areas in which the 
grounds for withdrawal action have oc-
curred to consider all applicable infor-
mation and take action that the 
Boards deem appropriate. 

(9) Nothing in this part limits the au-
thority of the installation commander 
or other appropriate authority from re-
questing or instituting other adminis-
trative and/or criminal action against 
any person, including those who vio-
late the conditions and restrictions 
upon which installation entry is au-
thorized. 
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(f) Advertising and commercial sponsor-
ship. (1) The Department of Defense ex-
pects voluntary observance of the high-
est business ethics by commercial en-
terprises soliciting DoD personnel 
through advertisements in unofficial 
military publications when describing 
goods, services, commodities, and the 
terms of the sale (including guaran-
tees, warranties, and the like). 

(2) The advertising of credit terms 
shall conform to the provisions of 15 
U.S.C. 1601 as implemented by Federal 
Reserve Board Regulation Z according 
to 12 CFR part 226. 

(3) Solicitors may provide commer-
cial sponsorship to DoD Morale, Wel-
fare and Recreation programs or events 
according to DoD Instruction 1015.10. 
However, sponsorship may not be used 
as a means to obtain personal contact 
information for any participant at 
these events without written permis-
sion from the individual participant. In 
addition, commercial sponsors may not 
use sponsorship to advertise products 
and/or services not specifically agreed 
to in the sponsorship agreement. 

(4) The installation commander may 
permit organizations to display sales 
literature in designated locations sub-
ject to command policies. In accord-
ance with DoD 7000.14–R,10 Volume 7(a), 
distribution of competitive literature 
or forms by off-base banks and/or cred-
it unions is prohibited on installations 
where an authorized on-base bank and/ 
or credit union exists. 

(g) Educational programs. (1) The Mili-
tary Departments shall develop and 
disseminate information and provide 
educational programs for members of 
the Military Services on their personal 
financial affairs, including such sub-
jects as insurance, Government bene-
fits, savings, budgeting, and other fi-
nancial education and assistance re-
quirements outlined in DoD Instruc-
tion 1342.27.11 The Military Depart-
ments shall ensure that all instructors 
are qualified as appropriate for the sub-
ject matter presented. The services of 
representatives of authorized on-base 
banks and credit unions may be used 
for this purpose. Under no cir-
cumstances shall commercial agents, 

including representatives of loan, fi-
nance, insurance, or investment com-
panies, be used for this purpose. Pres-
entations shall only be conducted at 
the express request of the installation 
commander. 

(2) The Military Departments shall 
also make qualified personnel and fa-
cilities available for individual coun-
seling on loans and consumer credit 
transactions in order to encourage 
thrift and financial responsibility and 
promote a better understanding of the 
wise use of credit, as prescribed in DoD 
7000.14–R. 

(3) The Military Departments shall 
encourage military members to seek 
advice from a legal assistance officer, 
the installation financial counselor, 
their own lawyer, or a financial coun-
selor, before making a substantial loan 
or credit commitment. 

(4) Each Military Department shall 
provide advice and guidance to DoD 
personnel who have a complaint under 
DoD 1344.9 or who allege a criminal vio-
lation of its provisions, including refer-
ral to the appropriate regulatory agen-
cy for processing of the complaint. 

(5) Banks and credit unions operating 
on DoD installations are required to 
provide financial counseling services as 
an integral part of their financial serv-
ices offerings. Representatives of and 
materials provided by authorized banks 
and/or credit unions located on mili-
tary installations may be used to pro-
vide the educational programs and in-
formation required by this part subject 
to the following conditions: 

(i) If the bank or credit union oper-
ating on a DoD installation sells insur-
ance or securities or has any affiliation 
with a company that sells or markets 
insurance or other financial products, 
the installation commander shall con-
sider that company’s history of com-
plying with this part before author-
izing the on-base financial institution 
to provide financial education. 

(ii) All prospective educators must 
agree to use appropriate disclaimers in 
their presentations and on their other 
educational materials. The disclaimers 
must clearly indicate that they do not 
endorse or favor any commercial sup-
plier, product, or service, or promote 
the services of a specific financial in-
stitution. 
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(6) Use of other non-government or-
ganizations to provide financial edu-
cation programs is limited as follows: 

(i) Under no circumstances shall 
commercial agents, including employ-
ees or representatives of commercial 
loan, finance, insurance, or investment 
companies, be used. 

(ii) The limitation in paragraph 
(g)(6)(i) of this section does not apply 
to educational programs and informa-
tion regarding the Survivor Benefits 
Program and other government bene-
fits provided by tax-exempt organiza-
tions under section (c)(23) of 26 U.S.C. 
501 or by any organization providing 
such a benefit under a contract with 
the Government. 

(iii) Educators from non-government, 
non-commercial organizations expert 
in personal financial affairs and their 
materials may, with appropriate dis-
claimers, provide the educational pro-
grams and information required by this 
part if approved by a Presidentially-ap-
pointed, Senate-confirmed civilian offi-
cial of the Military Department con-
cerned. Presentations by approved or-
ganizations shall be conducted only at 
the express request of the installation 
commander. The following criteria 
shall be used when considering whether 
to permit a non-government, non-com-
mercial organization to present an edu-
cational program or provide materials 
on personal financial affairs: 

(A) The organization must qualify as 
a tax-exempt organization under 5 
U.S.C. 501(c)(3) or 5 U.S.C. 501(c)(23). 

(B) If the organization has any affili-
ation with a company that sells or 
markets insurance or other financial 
products, the approval authority shall 
consider that company’s history of 
complying with this part. 

(C) All prospective educators must 
use appropriate disclaimers, in their 
presentations and on their other edu-
cational materials, which clearly indi-
cate that they and the Department of 
Defense do not endorse or favor any 
commercial supplier, product, or serv-
ice or promote the services of a specific 
financial institution. 

§ 50.7 Information requirements. 
The reporting requirements con-

cerning the suspension or withdrawal 
of solicitation privileges have been as-

signed Report Control Symbol (RCS) 
DD–P&R(Q)2182 in accordance with 
DoD 8910.1–M.12 

APPENDIX A TO PART 50—LIFE 
INSURANCE PRODUCTS AND SECURITIES 

A. LIFE INSURANCE PRODUCT CONTENT 
PREREQUISITES 

Companies must provide DoD personnel a 
written description for each product or serv-
ice they intend to market to DoD personnel 
on DoD installations. These descriptions 
must be written in a manner that DoD per-
sonnel can easily understand, and fully dis-
close the fundamental nature of the policy. 
Companies must be able to demonstrate that 
each form to be used has been filed with and 
approved, where applicable, by the insurance 
department of the State where the installa-
tion is located. Insurance products marketed 
to DoD personnel on overseas installations 
must conform to the standards prescribed by 
the laws of the State where the company is 
incorporated. 

1. Insurance products, other than certifi-
cates or other evidence of insurance issued 
by a self-insured association, offered and sold 
worldwide to personnel on DoD installations, 
must: 

a. Comply with the insurance laws of the 
State or country in which the installation is 
located and the requirements of this part. 

b. Contain no restrictions by reason of 
Military Service or military occupational 
specialty of the insured, unless such restric-
tions are clearly indicated on the face of the 
contract. 

c. Plainly indicate any extra premium 
charges imposed by reason of Military Serv-
ice or military occupational specialty. 

d. Contain no variation in the amount of 
death benefit or premium based upon the 
length of time the contract has been in force, 
unless all such variations are clearly de-
scribed in the contract. 

e. In plain and readily understandable lan-
guage, and in type font at least as large as 
the font used for the majority of the policy, 
inform Service members of: 

1. The availability and cost of government 
subsidized Servicemen’s Group Life Insur-
ance. 

2. The address and phone number where 
consumer complaints are received by the 
State insurance commissioner for the State 
in which the insurance product is being sold. 

3. That the U.S. Government has in no way 
sanctioned, recommended, or encouraged the 
sale of the product being offered. With re-
spect to the sale or solicitation of insurance 
on Federal land or facilitates located outside 
the United States, insurance products must 
contain the address and phone number where 
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consumer complaints are received by the 
State insurance commissioner for the State 
which has issued the agent a resident license 
or the company is domiciled, as applicable. 

2. To comply with paragraphs A.1.b., A.1.c. 
and A.1.d., an appropriate reference stamped 
on the first page of the contract shall draw 
the attention of the policyholder to any re-
strictions by reason of Military Service or 
military occupational specialty. The ref-
erence shall describe any extra premium 
charges and any variations in the amount of 
death benefit or premium based upon the 
length of time the contract has been in force. 

3. Variable life insurance products may be 
offered provided they meet the criteria of 
the appropriate insurance regulatory agency 
and the Securities and Exchange Commis-
sion. 

4. Insurance products shall not be mar-
keted or sold disguised as investments. If 
there is a savings component to an insurance 
product, the agent shall provide the cus-
tomer written documentation, which clearly 
explains how much of the premium goes to 
the savings component per year broken down 
over the life of the policy. This document 
must also show the total amount per year al-
located to insurance premiums. The cus-
tomer must be provided a copy of this docu-
ment that is signed by the insurance agent. 

B. SALE OF SECURITIES 

1. All securities must be registered with 
the Securities and Exchange Commission. 

2. All sales of securities must comply with 
the appropriate Securities and Exchange 
Commission regulations. 

3. All securities representatives must apply 
to the commander of the installation on 
which they desire to solicit the sale of secu-
rities for permission to solicit. 

4. Where the accredited insurer’s policy 
permits, an overseas accredited life insur-
ance agent—if duly qualified to engage in se-
curity activities either as a registered rep-
resentative of the National Association of 
Securities Dealers or as an associate of a 
broker or dealer registered with the Securi-
ties and Exchange Commission—may offer 
life insurance and securities for sale simulta-
neously. In cases of commingled sales, the 
allotment of pay for the purchase of securi-
ties cannot be made to the insurer. 

C. USE OF THE ALLOTMENT OF PAY SYSTEM 

1. Allotments of military pay for life insur-
ance products shall be made in accordance 
with DoD 7000.14–R. 

2. For personnel in pay grades E–4 and 
below, in order to obtain financial coun-
seling, at least seven calendar days shall 
elapse between the signing of a life insurance 
application and the certification of a mili-
tary pay allotment for any supplemental 
commercial life insurance. Installation Fi-

nance Officers are responsible for ensuring 
this seven-day cooling-off period is mon-
itored and enforced. The purchaser’s com-
manding officer may grant a waiver of the 
seven-day cooling-off period requirement for 
good cause, such as the purchaser’s immi-
nent deployment or permanent change of 
station. 

D. ASSOCIATIONS—GENERAL 

The recent growth and general accept-
ability of quasi-military associations offer-
ing various insurance plans to military per-
sonnel are acknowledged. Some associations 
are not organized within the supervision of 
insurance laws of either a State or the Fed-
eral Government. While some are organized 
for profit, others function as nonprofit asso-
ciations under Internal Revenue Service reg-
ulations. Regardless of the manner in which 
insurance is offered to members, the man-
agement of the association is responsible for 
complying fully with the policies contained 
in this part. 

APPENDIX B TO PART 50—OVERSEAS 
LIFE INSURANCE REGISTRATION PRO-
GRAM 

A. REGISTRATION CRITERIA 

1. Initial Registration 

a. Insurers must demonstrate continuous 
successful operation in the life insurance 
business for a period of not less than 5 years 
on December 31 of the year preceding the 
date of filing the application. 

b. Insurers must be listed in Best’s Life- 
Health Insurance Reports and be assigned a 
rating of B+ (Very Good) or better for the 
business year preceding the Government’s 
fiscal year for which registration is sought. 

2. Re-Registration 

a. Insurers must demonstrate continuous 
successful operation in the life insurance 
business, as described in paragraph A.1.a. of 
this appendix. 

b. Insurers must retain a Best’s rating of 
B+ or better, as described in paragraph A.1.b. 
of this appendix. 

c. Insurers must demonstrate a record of 
compliance with the policies found in this 
part. 

3. Waiver Provisions 

Waivers of the initial registration or re- 
registration provisions shall be considered 
for those insurers demonstrating substantial 
compliance with the aforementioned cri-
teria. 

B. APPLICATION INSTRUCTIONS 

1. Applications Filed Annually. Insurers 
must apply by June 30 of each year for solici-
tation privileges on overseas U.S. military 
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installations for the next fiscal year begin-
ning October 1. Applications e-mailed, faxed, 
or postmarked after June 30 shall not be con-
sidered. 

2. Application prerequisites. A letter of appli-
cation, signed by the President, Vice Presi-
dent, or designated official of the insurance 
company shall be forwarded to the Principal 
Deputy Under Secretary of Defense (Per-
sonnel and Readiness), Attention: Morale, 
Welfare and Recreation (MWR) Policy Direc-
torate, 4000 Defense, Pentagon, Washington, 
DC 20301–4000. The registration criteria in 
paragraph A1.a. or A1.b. of this appendix 
must be met to satisfy application pre-
requisites. The letter shall contain the infor-
mation set forth below, submitted in the 
order listed. Where criteria are not applica-
ble, the letter shall so state. 

a. The overseas Combatant Commands 
(e.g., U.S. European Command, U.S. Pacific 
Command, U.S. Central Command, U.S. 
Southern Command) where the company 
presently solicits, or plans to solicit, on U.S. 
military installations. 

b. A statement that the company has com-
plied with, or shall comply with, the applica-
ble laws of the country or countries wherein 
it proposes to solicit. ‘‘Laws of the country’’ 
means all national, provincial, city, or coun-
ty laws or ordinances of any country, as ap-
plicable. 

c. A statement that the products to be of-
fered for sale conform to the standards pre-
scribed in appendix A to this part and con-
tain only the standard provisions such as 
those prescribed by the laws of the State 
where the company’s headquarters are lo-
cated. 

d. A statement that the company shall as-
sume full responsibility for the acts of its 
agents with respect to solicitation. If war-
ranted, the number of agents may be limited 
by the overseas command concerned. 

e. A statement that the company shall 
only use agents who have been licensed by 
the appropriate State and registered by the 
overseas command concerned to sell to DoD 
personnel on DoD installations. 

f. Any explanatory or supplemental com-
ments that shall assist in evaluating the ap-
plication. 

g. If the Department of Defense requires 
facts or statistics beyond those normally in-
volved in registration, the company shall 
make separate arrangements to provide 
them. 

h. A statement that the company’s general 
agent and other registered agents are ap-
pointed in accordance with the prerequisites 
established in section C of this appendix. 

3. If a company is a life insurance company 
subsidiary, it must be registered separately 
on its own merits. 

C. AGENT REQUIREMENTS 

The overseas Combatant Commanders 
shall apply the following principles in reg-
istering agents: 

1. An agent must possess a current State 
license. This requirement may be waived for 
a registered agent continuously residing and 
successfully selling life insurance in foreign 
areas, who, through no fault of his or her 
own, due to State law (or regulation) gov-
erning domicile requirements, or requiring 
that the agent’s company be licensed to do 
business in that State, forfeits eligibility for 
a State license. The request for a waiver 
shall contain the name of the State or juris-
diction that would not renew the agent’s li-
cense. 

2. General agents and agents may rep-
resent only one registered commercial insur-
ance company. This principle may be waived 
by the overseas Combatant Commander if 
multiple representations are in the best in-
terest of DoD personnel. 

3. An agent must have at least 1 year of 
successful life insurance underwriting expe-
rience in the United States or its territories, 
generally within the 5 years preceding the 
date of application, in order to be approved 
for overseas solicitation. 

4. The overseas Combatant Commanders 
may exercise further agent control proce-
dures as necessary. 

5. An agent, once registered in an overseas 
area, may not change affiliation from the 
staff of one general agent to another and re-
tain registration, unless the previous em-
ployer certifies in writing that the release is 
without justifiable prejudice. Overseas Com-
batant Commanders will have final author-
ity to determine justifiable prejudice. In-
debtedness of an agent to a previous em-
ployer is an example of justifiable prejudice. 

D. ANNOUNCEMENT OF REGISTRATION 

1. Registration by the Department of De-
fense upon annual applications of insurers 
shall be announced as soon as practicable by 
notice to each applicant and by a list re-
leased annually in September to the appro-
priate overseas Combatant Commanders. Ap-
proval does not constitute DoD endorsement 
of the insurer or its products. Any adver-
tising by insurers or verbal representation 
by its agents, which suggests such endorse-
ment, is prohibited. 

2. In the event registration is denied, spe-
cific reasons for the denial shall be provided 
to the applicant. 

a. The insurer shall have 30 days from the 
receipt of notification of denial of registra-
tion (sent certified mail, return receipt re-
quested) in which to request reconsideration 
of the original decision. This request must be 
in writing and accompanied by substan-
tiating data or information in rebuttal of the 
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specific reasons upon which the denial was 
based. 

b. Action by the Office of the PDUSD(P&R) 
on a request for reconsideration is final. 

c. An applicant that is presently registered 
as an insurer shall have 90 calendar days 
from final action denying registration in 
which to close operations. 

3. Upon receiving an annual letter approv-
ing registration, each company shall send to 
the applicable overseas Combatant Com-
mander a verified list of agents currently 
registered for overseas solicitation. Where 
applicable, the company shall also include 
the names and prior military affiliation of 
new agents for whom original registration 
and permission to solicit on base is re-
quested. Insurers initially registered shall be 
furnished instructions by the Department of 
Defense for agent registration procedures in 
overseas areas. 

4. Material changes affecting the corporate 
status and financial condition of the com-
pany that occur during the fiscal year of reg-
istration must be reported to the MWR Pol-
icy Directorate at the address in paragraph 
B.2. of this appendix as they occur. 

a. The Office of the PDUSD(P&R) reserves 
the right to terminate registration if such 
material changes appear to substantially af-
fect the financial and operational standards 
described in section A of this appendix on 
which registration was based. 

b. Failure to report such material changes 
may result in termination of registration re-
gardless of how it affects the standards. 

5. If an analysis of information furnished 
by the company indicates that unfavorable 
trends are developing that could adversely 
affect its future operations, the Office of the 
PDUSD(P&R) may, at its option, bring such 
matters to the attention of the company and 
request a statement as to what action, if 
any, is considered to deal with such unfavor-
able trends. 

PART 53—WEARING OF THE 
UNIFORM 

Sec. 
53.1 Purpose. 
53.2 Policy. 

AUTHORITY: 5 U.S.C. 301, 10 U.S.C. 772. 

§ 53.1 Purpose. 

This part prescribes limitations on 
wearing of the uniform by members of 
the Armed Forces, and establishes pol-
icy with respect to wearing of the uni-
form by former members of the Armed 
Forces. 

[35 FR 1236, Jan. 30, 1970] 

§ 53.2 Policy. 

(a) Members of the Armed Forces (in-
cluding retired members and members 
of reserve components). The wearing of 
the uniform is prohibited under any of 
the following circumstances: 

(1) At any meeting or demonstration 
which is a function of, or sponsored by 
an organization, association, move-
ment, group, or combination of persons 
which the Attorney General of the 
United States has designated, pursuant 
to E.O. 10450 as amended, as totali-
tarian, fascist, communist, or subver-
sive, or as having adopted a policy of 
advocating or approving the commis-
sion of acts of force or violence to deny 
others their rights under The Constitu-
tion of the United States, or as seeking 
to alter the form of Government of the 
United States by unconstitutional 
means. 

(2) During or in connection with the 
furtherance of political activities, pri-
vate employment or commercial inter-
ests, when an inference of official spon-
sorship for the activity or interest 
could be drawn. 

(3) Except when authorized by com-
petent Service authority, when partici-
pating in activities such as public 
speeches, interviews, picket lines, 
marches, rallies or any public dem-
onstrations (including those pertaining 
to civil rights), which may imply Serv-
ice Sanction of the cause for which the 
demonstration or activity is con-
ducted. 

(4) When wearing of the uniform 
would tend to bring discredit upon the 
Armed Forces. 

(5) When specifically prohibited by 
regulations of the department con-
cerned. 

(b) Former members of the Armed 
Forces. (1) Unless qualified under an-
other provision of this part or under 
the provisions of 10 U.S.C. 772, former 
members who served honorably during 
a declared or undeclared war and whose 
most recent service was terminated 
under honorable conditions may wear 
the uniform in the highest grade held 
during such war service only upon the 
following occasions and in the course 
of travel incidents thereto: 

(i) Military funerals, memorial serv-
ices, weddings, and inaugurals. 
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(ii) Parades on national or State holi-
days; or other parades or ceremonies of 
a patriotic character in which any ac-
tive or reserve U.S. military unit is 
taking part. 

(2) Wearing of the uniform or any 
part thereof at any other time or for 
any other purpose is prohibited. 

(c) Medal of Honor holders. Persons 
who have been awarded the Medal of 
Honor may wear the uniform at their 
pleasure except under the cir-
cumstances set forth in paragraph (a) 
of this section. 

[35 FR 1236, Jan. 30, 1970] 

PART 54—ALLOTMENTS FOR CHILD 
AND SPOUSAL SUPPORT 

Sec. 
54.1 Purpose. 
54.2 Applicability and scope. 
54.3 Definitions. 
54.4 Policy. 
54.5 Responsibilities. 
54.6 Procedures. 

AUTHORITY: 15 U.S.C. 1673, 37 U.S.C. 101, 42 
U.S.C. 665. 

SOURCE: 51 FR 23755, July 1, 1986, unless 
otherwise noted. 

§ 54.1 Purpose. 

Under section 65 of title 42, United 
States Code, this part provides policy 
on statutorily required child or child 
and spousal support allotments, as-
signs responsibilities, and prescribes 
procedures. The policy and procedures 
for this part are also located in the 
DoD Financial Management Regula-
tion (‘‘DoDFMR’’), Volume 7B, Chapter 
43, section 4304, ‘‘Allotments for Child 
Support and Spousal Support’’ (DoD 
7000.14–R). 

[51 FR 23755, July 1, 1986, as amended at 71 
FR 40656, July 18, 2006] 

§ 54.2 Applicability and scope. 

(a) This part applies to the Office of 
the Secretary of Defense (OSD) and the 
Military Departments. The term 
‘‘Military Services,’’ as used herein, re-
fers to the Army, Navy, Air Force, and 
Marine Corps. 

(b) Its provisions cover members of 
the Military Services on extended ac-
tive duty. This does not include a 

member under a call or order to active 
duty for a period of less than 30 days. 

§ 54.3 Definitions. 

(a) Authorized person. Any agent or 
attorney of any State having in effect 
a plan approved under part D of title 
IV of the Social Security Act (42 U.S.C. 
651–664), who has the duty or authority 
to seek recovery of any amounts owed 
as child or child and spousal support 
(including, when authorized under the 
State plan, any official of a political 
subdivision); and the court that has au-
thority to issue an order against a 
member for the support and mainte-
nance of a child or any agent of such 
court. 

(b) Child support. Periodic payments 
for the support and maintenance of a 
child or children, subject to and in ac-
cordance with State or local law. This 
includes, but is not limited to, pay-
ments to provide for health care, edu-
cation, recreation, and clothing or to 
meet other specific needs of such a 
child or children. 

(c) Designated official. The representa-
tive of the Military Service concerned 
who is authorized to receive and to 
process notices under this part. See 
§ 54.6(f) for a listing of designed offi-
cials. 

(d) Notice. A court order, letter, or 
similar documentation issued by an au-
thorized person providing notification 
that a member has failed to make peri-
odic support payments under a support 
order. 

(e) Spousal support. Periodic pay-
ments for the support and maintenance 
of a spouse or former spouse, in accord-
ance with State and local law. It in-
cludes, but is not limited to, separate 
maintenance, alimony while litigation 
continues, and maintenance. Spousal 
support does not include any payment 
for tranfer of property or its value by 
an individual to his or her spouse or 
former spouse in compliance with any 
community property settlement, equi-
table distribution of property, or other 
division of property between spouses or 
former spouses. 

(f) Support order. Any order providing 
for child or child and spousal support 
issued by a Court of competent juris-
diction within any State, territory, or 
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possession of the United States, includ-
ing Indian tribal courts, or in accord-
ance with administrative procedures 
established under State law that af-
fords substantial due process and is 
subject to judicial review. 

§ 54.4 Policy. 

The Department of Defense is obli-
gated by 42 U.S.C. 665 to require child, 
or child and spousal, support allot-
ments from the pay and allowances of 
a member who has failed to make peri-
odic payments under a support order in 
a total amount equal to the support 
payable for 2 months or longer. The 
member’s allotment shall be estab-
lished by the Secretary of the Military 
Department concerned, or the Sec-
retary’s designee, provided all require-
ments of this part have been met. 

§ 54.5 Responsibilities. 

(a) The Assistant Secretary of De-
fense (Comptroller) (ASD(C)) shall pro-
vide guidance, monitor compliance 
with this part, and have the authority 
to change or modify the procedures in 
§ 54.6. 

(b) The Secretaries of the Military 
Departments shall comply with this 
part. 

§ 54.6 Procedures. 

(a) Notice to designated official. (1) An 
authorized person shall send to the des-
ignated official of the member’s Mili-
tary Service a signed notice that in-
cludes: 

(i) A statement that delinquent sup-
port payments equal or exceed the 
amount of support payable for 2 
months under a support order, and a re-
quest that an allotment be initiated 
pursuant to 42 U.S.C. 665. 

(ii) A certified copy of the support 
order. 

(iii) The amount of the monthly sup-
port payment. Such amount may in-
clude arrearages, if a support order 
specifies the payment of such arrear-
ages. The notice shall indicate how 
much of the amount payable shall be 
applied toward liquidation of the ar-
rearages. 

(iv) A statement that delinquent sup-
port payments are more than 12 weeks 
in arrears, if appropriate. 

(v) Sufficient information identifying 
the member to enable processing by 
the designated official. The following 
information is requested: 

(A) Full name; 
(B) Social Security Number; 
(C) Military Service (Army, Navy, 

Air Force, or Marine Corps). 
(vi) The full name and address of the 

allottee. The allottee shall be an au-
thorized person, the authorized per-
son’s designee, or the recipient named 
in the support order. 

(vii) Any limitations on the duration 
of the support allotment. 

(viii) A certificate that the official 
sending the notice is an authorized per-
son. 

(2) The notice shall be sent by mail 
or delivered in person to the appro-
priate designated official of the Mili-
tary Service. The designated official 
shall note the date and time of receipt 
on the notice. 

(3) The notice is effective when it is 
received in the office of the designated 
official. 

(4) When the notice does not suffi-
ciently identify the member, it shall be 
returned directly to the authorized per-
son with an explanation of the defi-
ciency. However, before the notice is 
returned, if there is sufficient time, an 
attempt shall be made to inform the 
authorized person who sent the notice 
that it will not be honored unless ade-
quate information is supplied. 

(5) Upon receipt of effective notice of 
delinquent support payments, together 
with all required supplementary docu-
ments and information, the designated 
official shall identify the member from 
whom moneys are due and payable. 
Under § 54.6(d), the allotment shall be 
established in the amount necessary to 
comply with the support order and to 
liquidate arrearages if provided by a 
support order when the maximum 
amount to be allotted under this provi-
sion, together with any other moneys 
withheld for support from the member, 
does not exceed: 

(i) Fifty percent of the member’s dis-
posable earnings for any month in 
which the member asserts by affidavit 
or other acceptable evidence that he or 
she is supporting a spouse, dependent 
child, or both, other than a party in 
the support order. When the member 
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submits evidence, copies shall be sent 
to the authorized person, together with 
notification that the member’s support 
claim shall be honored. If the support 
claim is contested by the authorized 
person, that authorized person may 
refer this matter to the appropriate 
court or other authority for resolution. 

(ii) Sixty percent of the member’s 
disposable earnings for any month in 
which the member fails to assert by af-
fidavit or other acceptable evidence 
that he or she is supporting a spouse, 
dependent child, or both. 

(iii) Regardless of the limitations 
above, an additional 5 percent of the 
member’s disposable earnings shall be 
withheld when the notice states that 
the total amount of the member’s sup-
port payments is 12 or more weeks in 
arrears. 

(b) Disposable Earnings. (1) In deter-
mining disposable earnings for a mem-
ber assigned within the contiguous 
United States, include the following 
payments. For definitions of these 
items, see DoD 5000.12–M. 

(i) Basic pay (including Military 
Service academy cadet and mid-
shipman pay). 

(ii) Basic allowance for quarters for 
members with dependents, and for 
members without dependents in grade 
E–7 or higher. 

(iii) Basic allowance for subsistence 
for commissioned and warrant officers. 

(iv) Special pay for physicians, den-
tists, optometrists, and veterinarians. 

(v) Submarine pay. 
(vi) Flying pay (all crew members). 
(vii) Diving pay. 
(viii) Proficiency pay or special duty 

assignment pay. 
(ix) Career sea pay. 
(2) To determine disposable earnings 

for a member assigned outside of the 
contiguous United States, the fol-
lowing shall supplement the payments 
listed in paragraph (b)(1) of this sec-
tion: 

(i) Foreign duty pay. 
(ii) Special pay for duty subject to 

hostile fire (applies only to members 
permanently assigned in a designated 
area). 

(iii) Family separation allowances 
(only under certain type-II conditions). 

(iv) Special pay for overseas exten-
sions 

(c) Calculations of disposable earn-
ings shall exclude: 

(1) Amounts owed by the member to 
the United States. 

(2) Amounts mandatorily withheld 
for the U.S. Soldiers’ and Airmen’s 
Home. 

(3) Fines and forfeitures ordered by a 
court-martial or by a commanding offi-
cer. 

(4) Federal and State employment 
and income taxes withheld to the ex-
tent that the amount deducted is con-
sistent with the member’s tax liability. 

(5) Deductions for the Servicemen’s 
Group Life Insurance coverage. 

(6) Advances of pay received by the 
member before receipt of notice (see 
paragraph (c)(1) of this section) that 
may be due and payable by the member 
at some future date. Requests for ad-
vances received after notice for a 
statutorily required support allotment 
shall be reduced by the amount of the 
statutorily required support allotment. 

(7) Other amounts required by law to 
be deducted. 

(d) Notice to member and member’s 
Commanding Officer. 

(1) As soon as possible, but not later 
than 15 calendar days after the date of 
receipt of notice, the designated offi-
cial shall send to the member, at his or 
her duty station, written notice: 

(i) That notice has been received 
from an authorized person, including a 
copy of the documents submitted. 

(ii) Of the maximum limitations pro-
vided in 15 U.S.C. 1673, with a request 
that the member submit supporting af-
fidavits or other documentation nec-
essary for determining the applicable 
percentage limitation. 

(iii) That the member may submit 
supporting affidavits or other docu-
mentation as evidence that the infor-
mation contained in the notice is in 
error. 

(iv) That by submitting supporting 
affidavits or other necessary docu-
mentation, the member consents to the 
disclosure of such information to the 
party requesting the support allot-
ment. 

(v) Of the amount or percentage that 
will be deducted if the member fails to 
submit the documentation necessary to 
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enable the designated official to re-
spond to the notice within the pre-
scribed time limits. 

(vi) That a consultation with a judge 
advocate or legal officer will be pro-
vided by the Military Service, if pos-
sible, and that the member should im-
mediately contact the nearest legal 
services office. 

(vii) Of the date that the allotment is 
scheduled to begin. 

(2) The designated official shall no-
tify the member’s commanding officer, 
or designee, of the need for consulta-
tion between the member and a judge 
advocate or legal officer. The des-
ignated official shall provide the mem-
ber’s commanding officer, or designee, 
with a copy of the notice and other 
legal documentation served on the des-
ignated official. 

(3) The Military Services shall pro-
vide the member with the following: 

(i) When possible, an in-person con-
sultation with a judge advocate or 
legal officer of the Military Service 
concerned, to discuss the legal and 
other factors, involved in the member’s 
support obligation and failure to make 
payment. 

(ii) Copies any other documents sub-
mitted with the notice. 

(4) The member’s commanding offi-
cer, or designee, shall confirm in writ-
ing to the designated official within 30 
days of notice that the member re-
ceived a consultation concerning the 
member’s support obligation and the 
consequences of failure to make pay-
ments, or when appropriate, of the in-
ability to arrange such consultation 
and the status of continuing efforts to 
fulfill the consultation requirement. 

(5) If, within 30 days of the date of 
the notice, the member has furnished 
the designated official affidavits or 
other documentation showing the in-
formation in the notice to be in error, 
the designated official shall consider 
the member’s response. The designated 
official may return to the authorized 
person, without action, the notice for a 
statutorily required support allotment 
together with the member’s affidavit 
and other documentation, if the mem-
ber submits substantial proof of error, 
such as: 

(i) The support payments are not de-
linquent. 

(ii) The underlying support order in 
the notice has been amended, super-
seded, or set aside. 

(e) Payments. (1) Except as provided 
in paragraph (e)(3) the Secretary of the 
Military Department concerned, or 
designee, shall make the support allot-
ment by the first end-of-month payday 
after the designated official is notified 
that the member has had a consulta-
tion with a judge advocate or legal offi-
cer, or that a consultation was not pos-
sible, but not later than the first end- 
of-month payday after 30 days have 
elapsed from the date of the notice to 
the member. The Military Services will 
not be required to vary their normal 
military allotment payment cycle to 
comply with the notice. 

(2) If several notices are sent with re-
spect to the same member, payments 
shall be satisfied on a first-come, first- 
served basis within the amount limita-
tions in paragraph (a)(5) of this section. 

(3) When the member identified in 
the notice is found not to be entitled to 
money due from or payable by the Mili-
tary Service, the designated official 
shall return the notice to the author-
ized person and shall advise him or her 
that no money is due from or payable 
by the Military Service to the named 
individual. When it appears that 
amounts are exhausted temporarily or 
otherwise unavailable, the authorized 
person shall be told why, and for how 
long, any money is unavailable, if 
known. If the member separates from 
active duty, the authorized person 
shall be informed that the allotment is 
discontinued. 

(4) Payment of statutorily required 
allotments shall be enforced over other 
voluntary deductions and allotments 
when the gross amount of pay and al-
lowances is not sufficient to permit all 
authorized deductions and collections. 

(5) The authorized person or allottee 
shall notify the designated official 
promptly if the operative court order 
upon which the allotment is based is 
vacated, modified, or set aside. The 
designated official shall also be noti-
fied of any events affecting the 
allottee’s eligibility to receive the al-
lotment, such as the former spouse’s 
remarriage, if a part of the payment is 
for spousal support, and notice of a 
change in eligibility for child support 
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payments under circumstances of 
death, emancipation, adoption, or at-
tainment of majority of a child whose 
support is provided through the allot-
ment. 

(6) An allotment established under 
this Directive shall be adjusted or dis-
continued upon notice from the author-
ized person. 

(7) Neither the Department of De-
fense, nor any officer or employee 
thereof, shall be liable for any payment 
made from moneys due from, or pay-
able by, the Department of Defense to 
any individual pursuant to notice reg-
ular on its face, if such payment is 
made in accordance with this part. If a 
designated official receives notices 
based on a support order which, on its 
face, appears to conform to the laws of 
the jurisdiction from which it was 
issued, the designated official shall not 
be required to ascertain whether the 
authority that issued the order had ob-
tained personal jurisdiction over the 
member. 

(f) List of designated officials. 

Army—Commander, U.S. Army Finance and 
Accounting Center, ATTN: FINCL-G, Indi-
anapolis, IN 46249–0160, (317) 542–2155. 

Navy—Director, Navy Family Allowance Ac-
tivity, Anthony J. Celebrezze Federal 
Building, Cleveland, OH 44199, (216) 522– 
5301. 

Air Force—Commander, Air Force Account-
ing and Finance Center, ATTN: JA, Den-
ver, CO 80279, (303) 370–7524. 

Marine Corps—Commanding Officer, Marine 
Corps Finance Center (Code AA), Kansas 
City, MO 64197, (816) 926–7103. 

PART 56—NONDISCRIMINATION 
ON THE BASIS OF HANDICAP IN 
PROGRAMS AND ACTIVITIES AS-
SISTED OR CONDUCTED BY THE 
DEPARTMENT OF DEFENSE 

Sec. 
56.1 Purpose. 
56.2 Applicability and scope. 
56.3 Definitions. 
56.4 Policy. 
56.5 Responsibilities. 
56.6 Information requirements. 
56.7 Programs and activities subject to this 

part. 
56.8 Guidelines for determining discrimina-

tory practices. 
56.9 Ensuring compliance with this part in 

Federal financial assistance programs 
and activities. 

56.10 Ensuring compliance with this part in 
programs and activities conducted by the 
Department of Defense. 

AUTHORITY: Pub. L. 93–112, sec. 504 29 U.S.C. 
794, as amended by Pub. L. 95–602, 92 Stat. 
2982; Pub. L. 93–112, sec. 7, 29 U.S.C. 706, as 
amended by Pub. L. 93–516, 88 Stat. 1619; Ex-
ecutive Order 12250; Executive Order 12291; 
Executive Order 12067. 

SOURCE: 47 FR 15124, Apr. 8, 1982, unless 
otherwise noted. 

§ 56.1 Purpose. 

This part implements section 504 of 
Public Law 93–112, ‘‘Rehabilitation Act 
of 1973,’’ September 26, 1973 (29 U.S.C. 
794) (1976); section 111 of Pub. L. 93–516, 
‘‘Rehabilitation Act Amendments of 
1974,’’ December 7, 1974 (29 U.S.C. 706, 
780, 790) (1976); section 119 of Pub. L. 95– 
602, ‘‘Rehabilitation, Comprehensive 
Services, and Developmental Disabil-
ities Amendments of 1978,’’ November 
6, 1978 (29 U.S.C. 794) (supp. III 1979); 
and Department of Justice Regulation, 
‘‘Implementation of Executive Order 
12250, Nondiscrimination on the Basis 
of Handicap in Federally Assisted Pro-
grams,’’ August 11, 1981 (28 CFR part 
41) to prohibit discrimination based on 
handicap in programs and activities re-
ceiving Federal financial assistance 
disbursed by the Department of De-
fense and in programs and activities 
conducted by the Department of De-
fense. 

§ 56.2 Applicability and scope. 

(a) This part applies to the Office of 
the Secretary of Defense, the Military 
Departments, the Organization of the 
Joint Chiefs of Staff, the National 
Guard Bureau, and the Defense Agen-
cies (hereafter referred to as ‘‘DoD 
Components’’) insofar as they: 

(1) Extend Federal financial assist-
ance to programs and activities that 
affect handicapped persons in the 
United States and that are covered by 
this part (see § 56.7(b)). 

(2) Conduct programs and activities 
that affect handicapped persons in the 
United States and that are covered by 
this part (see § 56.7(c)). 

(b) This part also applies to each re-
cipient of Federal financial assistance 
disbursed by the Department of De-
fense and to each program and activity 

VerDate Aug<31>2005 09:53 Aug 11, 2008 Jkt 214123 PO 00000 Frm 00314 Fmt 8010 Sfmt 8010 Y:\SGML\214123.XXX 214123dw
as

hi
ng

to
n3

 o
n 

P
R

O
D

P
C

61
 w

ith
 C

F
R



305 

Office of the Secretary of Defense § 56.3 

that receives or benefits from such as-
sistance, insofar as such recipient, pro-
gram, or activity affects a handicapped 
person in the United States. 

§ 56.3 Definitions. 
(a) Facility. All or any portion of 

buildings, structures, equipment, 
roads, walks, parking lots, or other 
real or personal property or any inter-
est in such property. 

(b) Federal financial assistance. Any 
grant, loan, contract (other than a pro-
curement contract or a contract of in-
surance or guaranty), or any other ar-
rangement by which the Federal Gov-
ernment provides or otherwise makes 
available assistance in the form of: 

(1) Funds. 
(2) Services performed by Federal 

personnel, including technical assist-
ance, counseling, training, and provi-
sion of statistical or expert informa-
tion. 

(3) Real and personal property or any 
interest in or use of such property, in-
cluding: 

(i) Transfers or leases of such prop-
erty for less than fair market value or 
for reduced consideration. 

(ii) Proceeds from a subsequent 
transfer or lease of such property if the 
Federal share of its fair market value 
is not returned to the Federal govern-
ment. 

(c) Handicapped person. Any person 
who has a physical or mental impair-
ment that substantially limits one or 
more major life activities, has a record 
of such an impairment, or is regarded 
as having such an impairment. For 
purposes of this Directive as it relates 
to employment programs of recipients, 
such term does not include any indi-
vidual who is an alcoholic or drug 
abuser and whose current use of alco-
hol or drugs prevents such individual 
from performing the duties of the job 
in question, or whose employment, by 
reason of such current alcohol or drug 
abuse, would constitute a direct threat 
to property or to the safety of others. 
As used in this paragraph: 

(1) Physical or mental impairment. Any 
physiological disorder or condition, 
cosmetic disfigurement, or anatomical 
loss affecting one or more of the fol-
lowing body systems: Neurological; 
musculoskeletal and special sense or-

gans; respiratory, including speech or-
gans; cardiovascular; reproductive; di-
gestive; genito-urinary; hemic and 
lymphatic; skin; and endocrine; or any 
mental or psychological disorder, such 
as mental retardation, organic brain 
syndrome, emotional or mental illness, 
and specific learning disabilities. The 
term includes such diseases and condi-
tions as orthopedic, visual, speech, and 
hearing impairments; cerebral palsy, 
epilepsy, and muscular dystrophy; mul-
tiple sclerosis; cancer; heart disease; 
diabetes; drug abuse; and alcoholism. 

(2) Major life activities. Functions such 
as caring for one’s self, performing 
manual tasks, walking, seeing, hear-
ing, speaking, breathing, learning, and 
working. 

(3) Has a record of such an impairment. 
Has a history of, or has been 
misclassified as having, a mental or 
physical impairment that substantially 
limits one or more major life activi-
ties. 

(4) Is regarded as having an impair-
ment. Has: (i) A physical or mental im-
pairment that does not substantially 
limit major life activities but is treat-
ed by a recipient or DoD Component as 
constituting such a limitation; 

(ii) A physical or a mental impair-
ment that substantially limits major 
life activities only as a result of the at-
titudes of others toward such impair-
ment; or 

(iii) None of the impairments defined 
above, but is treated by a recipient or 
DoD Component as having such an im-
pairment. 

(d) Historic properties. Those prop-
erties listed or eligible for listing in 
the National Register of Historic 
Places. 

(e) Include; such as. Not all the pos-
sible items are covered, whether like or 
unlike the ones named. 

(f) Qualified handicapped person. A 
handicapped person who: 

(1) With respect to employment, can 
perform the essential functions of the 
job in question with reasonable accom-
modation. 

(2) With respect to services, meets 
the essential eligibility requirements 
for receiving the services in question. 

(g) Recipient. Any State or political 
subdivision or instrumentality thereof, 
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any public or private agency, institu-
tion, organization, or other entity, or 
any person that receives Federal finan-
cial assistance directly or through an-
other recipient, including any suc-
cessor, assignee, or transferee of a re-
cipient, but not the ultimate bene-
ficiary of the assistance. The term in-
cludes persons and entities applying to 
be recipients. 

(h) Substantial impairment. A signifi-
cant loss of the integrity of finished 
materials, design quality, or special 
character resulting from a permanent 
alteration. 

§ 56.4 Policy. 
It is DoD policy that no qualified 

handicapped person shall be subjected 
to discrimination on the basis of handi-
cap under any program or activity that 
receives or benefits from Federal finan-
cial assistance disbursed by a DoD 
Component or under any Federal pro-
gram or activity that is conducted by a 
DoD Component. Guidelines for deter-
mining actions that discriminate 
against handicapped persons are pre-
scribed in § 56.8. 

§ 56.5 Responsibilities. 
(a) The Assistant Secretary of Defense 

(Manpower, Reserve Affairs, and Logis-
tics) (ASD(MRA&L)), or designee, shall 
monitor compliance with this part. In 
discharging this responsibility, the 
ASD(MRA&L), or designee, shall: 

(1) Coordinate efforts of DoD Compo-
nents to enforce this part. 

(2) Assist in the development of 
standards and procedures promulgated 
pursuant to § 56.9. 

(3) Perform the responsibilities as-
signed to the ASD(MRA&L) in § 56.8, 9, 
and 10. 

(4) Otherwise assist DoD Components 
in implementing this part. 

(b) The Heads of DoD Components 
shall comply with this part. In dis-
charging this responsibility, they shall: 

(1) Designate a policy-level official to 
ensure compliance with this part re-
ceive and investigate complaints filed 
under this part and otherwise manage 
DoD Component responsibilities under 
this part. 

(2) Notify the ASD(MRA&L), or des-
ignee, of the name, position, location, 
and telephone number of persons se-

lected by them to be policy-level offi-
cials within 15 calendar days of such a 
selection. 

(3) Issue guidelines pursuant to § 56.9. 
(4) Cooperate fully with the 

ASD(MRA&L), or designee, in that offi-
cial’s performance of the responsibil-
ities assigned herein, including fur-
nishing to the ASD(MRA&L), or des-
ignee, in a timely fashion any re-
quested reports and information. 

(5) Assign sufficient personnel to im-
plement and to ensure effective en-
forcement of this part. 

§ 56.6 Information requirements. 

(a) Each DoD Component shall main-
tain a log of all complaints that are 
filed with it or its recipients under this 
part. The log shall contain the com-
plainant’s name (last name, first, and 
middle initial) and address (street ad-
dress, city, State, and zip code), the re-
cipient’s name (if this refers to a per-
son, last name, first, and middle ini-
tial) and address (street address, city, 
State, and zip code), the nature of the 
complaint, and the current status of 
the complaint investigation or resolu-
tion. Each DoD Component shall sub-
mit a narrative summary report on 
complaints by memorandum to the 
ASD(MRA&L), or designee, before July 
15 and January 15 of each year. This re-
porting requirement has been assigned 
Report Control Symbol DD-M(SA)1596. 

(b) Each DoD Component shall sub-
mit a narrative report by memorandum 
to the ASD(MRA&L), or designee, 
whenever, pursuant to enclosure 4 of 
this directive, the DoD Component no-
tifies an applicant or recipient that 
noncompliance with this part is indi-
cated. The report shall include the re-
cipient’s name (if this refers to a per-
son, last name, first, and middle ini-
tial) and address (street address, city, 
State, and zip code), the date 
(YYMMDD) and nature of the finding, 
and the name of the applicable feder-
ally assisted program or activity. This 
reporting requirement has been as-
signed Report Control Symbol DD- 
M(AR)1597. 

(c) The recordkeeping requirements 
contained in § 56.9(c)(2), have been ap-
proved by the Office of Management 
and Budget (OMB) under 44 U.S.C. 
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chapter 35 and have been assigned OMB 
No. 0704–0102. 

§ 56.7 Programs and activities subject 
to this part. 

(a) This part applies to all DoD Com-
ponents and recipients of Federal fi-
nancial assistance disbursed by a DoD 
Component insofar as the programs 
and activities of the DoD Components 
and recipients affect handicapped per-
sons in the United States. Existing pro-
grams and activities that are assisted 
or conducted by a DoD Component and 
that are subject to this part but do not 
appear in paragraph (b) or (c) of this 
section, are covered even though not 
listed. DoD Components must report 
new programs and activities that are 
subject to this part to the ASD 
(MRA&L), or designee, within 15 cal-
endar days of their creation or funding. 

(b) Federal financial assistance pro-
grams subject to this part include: (1) 
title 32, United States Code, sections 
101–716 (1976 and supp. III 1979): the 
Army and Air National Guard. 

(2) Title 40, U.S. Code, sections 483, 
484, and 512 (1976); title 49, U.S. Code, 
sections 1101 and 1107 (1976); and title 
10, U.S. Code, sections 2541, 2544, 2571, 
2576, 2662, 7308, 7541, 7542, 7545, 7546, and 
7547 (1976 and supp. IV 1980): Various 
programs involving the loan or other 
disposition of surplus, obsolete, or un-
claimed property. 

(3) Title 10 U.S. Code, sections 4307– 
4311 (1976), and the annual Department 
of Defense Appropriations Act: Na-
tional Program for the Promotion of 
Rifle Practice. 

(4) Secretary of the Navy Instruction 
5720.19E, ‘‘Navy Science Cruiser Pro-
gram,’’ February 24, 1977. 

(5) Title 10 U.S. Code, section 9441 
(1976 and supp. IV 1980): Civil Air Pa-
trol. 

(6) Title 41 U.S. Code, sections 501–509 
(supp. III 1979): Federal grants and co-
operative agreements. 

(7) Title 33 U.S. Code, section 426 
(1976 and supp. III 1979): Army Corps of 
Engineers participation in cooperative 
investigations and studies concerning 
the erosion of shores of coastal and 
lake waters. 

(8) Title 33 U.S. Code, sections 426e– 
426h (1976): Army Corps of Engineers 
assistance in the construction of works 

for the restoration and protection of 
shores. 

(9) Title 16 U.S. Code, section 460d 
(1976): Construction and operation of 
public park and recreational facilities 
in water resource development projects 
under the administrative jurisdiction 
of the Department of the Army. 

(10) Title 33 U.S. Code, section 701c–3 
(1976): Payment to States of lease re-
ceipts from lands acquired by the 
United States for flood control, naviga-
tion, and allied purposes. 

(11) Title 33 U.S. Code, sections 558c 
and 702d–1 (1976); title 10, U.S. Code, 
sections 2668 and 2669 (1976); title 43, 
U.S. Code, section 961 (1976); and title 
40, U.S. Code, section 319 (1976): Grants 
of easements without consideration, or 
at a nominal or reduced consideration, 
on land under the control of the De-
partment of the Army at water re-
source development projects. 

(12) Title 33 U.S. Code, sections 540 
and 577 (1976): Army Corps of Engineers 
assistance in the construction of small 
boat harbor projects. 

(13) Title 33 U.S. Code, section 701s 
(1976): Emergency bank protection 
works constructed by the Army Corps 
of Engineers for protection of high-
ways, bridge approaches, and public 
works. 

(14) Title 33 U.S. Code, section 633 
(1976): Army Corps of Engineers con-
tracts for the protection, alteration, 
reconstruction, relocation, or replace-
ment of structures and facilities. 

(15) Title 50 U.S. Code, section 453 
(1976): Defense Logistics Agency loans 
of industrial equipment to educational 
institutions (Tools for Schools). 

(16) Title 33 U.S. Code, section 610 
(1976): Provision of specialized services 
or technical information by the Army 
Corps of Engineers to State and local 
governments for the control of aquatic 
plant growths in rivers, harbors, and 
allied waters. 

(17) Title 42 U.S. Code, section 1962d– 
16 (1976): Provision of specialized serv-
ices by the Army Corps of Engineers to 
any State for the preparation of com-
prehensive plans for drainage basins lo-
cated within the boundaries of said 
State. 

(18) Title 33 U.S. Code, section 603a 
(1976): Provision of specialized services 
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by the Army Corps of Engineers to im-
prove channels for navigation. 

(19) Title 33 U.S. Code, section 701g 
(1976): Provision of specialized services 
by the Army Corps of Engineers to re-
duce flood damage. 

(20) Title 24 U.S. Code, sections 44c 
and 47 (1976): United States Soldiers’ 
and Airmen’s Home. 

(21) Title 10 U.S. Code, chapter 55, as 
implemented by DoD 6010.8–R, ‘‘Civil-
ian Health and Medical Program of the 
Uniformed Services (CHAMPUS),’’ Jan-
uary 10, 1977. 

(c) All programs and activities con-
ducted by the Department of Defense 
that affect handicapped persons in the 
United States are subject to this part. 
They include: 

(1) Promulgation of rules and regula-
tions for public comment in a manner 
that grants handicapped persons a rea-
sonable opportunity for such comment 
(such as by making cassette recordings 
of proposed rules). 

(2) Public meetings, conferences, or 
seminars sponsored or conducted by a 
DoD Component but held in nongovern-
mental buildings. 

(3) Public meetings, conferences, or 
seminars sponsored or conducted by a 
DoD Component or by a non-DoD orga-
nization but held in a DoD building. 

(4) Open houses, memorial services, 
tours, or other ceremonies held on or 
in DoD property. 

(5) Military museums. 
(6) Historic vessels. 
(7) Historic buildings and properties 

maintained by a DoD Component and 
properties designated as historic under 
a statute of the appropriate State or 
local governmental body. 

(8) Schools operated by the Depart-
ment of Defense within the United 
States pursuant to section 6 of Public 
Law 81–874, title 20, U.S. Code, section 
241 (1976). 

§ 56.8 Guidelines for determining dis-
criminatory practices. 

(a) General prohibitions against dis-
crimination. (1) No qualified handi-
capped person shall, on the basis of 
handicap, be excluded from participa-
tion in, be denied the benefit of, or oth-
erwise be subjected to discrimination 
under any program or activity that is 
conducted by the Department of De-

fense or that receives or benefits from 
Federal financial assistance disbursed 
by the Department of Defense. 

(2) A recipient or DoD Component 
may not, directly or through contrac-
tual, licensing, or other arrangements, 
on the basis of handicap: 

(i) Provide different or separate aid, 
benefits, or services to handicapped 
persons than is provided to others un-
less such action is necessary to provide 
qualified handicapped persons with aid, 
benefits, or services that are equal to 
those provided to others; 

(ii) Deny a qualified handicapped per-
son the opportunity to participate in 
or benefit from the aid, benefit, or 
service; 

(iii) Afford a qualified handicapped 
person an opportunity to participate in 
or benefit from the aid, benefit, or 
service that is not equal to that af-
forded others; 

(iv) Provide a qualified handicapped 
person with an aid, benefit, or service 
that is not as effective as that afforded 
to others; or 

(v) Otherwise limit a qualified handi-
capped person in the enjoyment of any 
right, privilege, advantage, or oppor-
tunity granted to others receiving the 
aid, benefit, or service. 

(3) A recipient or DoD Component 
may not deny a qualified handicapped 
person the opportunity to participate 
in programs or activities that are not 
separate or different from regular pro-
grams or activities, even if such sepa-
rate or different programs and activi-
ties are permissible under paragraph 
(a)(2)(i) of this section. 

(4) A recipient or DoD Component 
may not provide assistance to an agen-
cy, organization, or person that dis-
criminates on the basis of handicap in 
providing any aid, benefit, or service to 
beneficiaries of the recipient’s program 
or activity. 

(5) A recipient of DoD Component 
may not deny, on the basis of handicap, 
a qualified handicapped person the op-
portunity to participate as a member 
of planning or advisory boards. 

(6) A recipient or DoD Component 
may not use, directly or through con-
tractual or other arrangements, cri-
teria or methods of administration 
that: 
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(i) Subject qualified handicapped per-
sons to discrimination on the basis of 
handicap; 

(ii) Defeat or substantially impair ac-
complishment of the objectives of the 
recipient’s or DoD Component’s pro-
gram or activity with respect to handi-
capped persons; or 

(iii) Perpetuate discrimination by an-
other recipient if both recipients are 
subject to common administrative con-
trol or are agencies of the same State. 

(7) In determining the site or loca-
tion of a facility, a recipient or DoD 
Component may not make selections 
that: 

(i) Exclude handicapped persons 
from, deny them the benefits of, or oth-
erwise subject them to discrimination 
under any program or activity that re-
ceives or benefits from Federal finan-
cial assistance; or 

(ii) Defeat or substantially impair, 
with respect to handicapped persons, 
the accomplishment of the objectives 
of the program or activity. 

(8) Recipients and DoD Components 
shall administer programs and activi-
ties in the most integrated setting ap-
propriate to the needs of qualified 
handicapped persons. 

(9) Recipients and DoD Components 
shall take appropriate steps to make 
communications with their applicants, 
employees, and beneficiaries available 
to persons with impaired vision and 
hearing. 

(10) This section may not be inter-
preted to prohibit the exclusion of: 

(i) Persons who are not handicapped 
from benefits, programs, and activities 
limited by Federal statute or Execu-
tive order to handicapped persons; or 

(ii) One class of handicapped persons 
from a program or activity limited by 
Federal statute or Executive order to a 
different class of handicapped persons. 

(11) Recipients and DoD Components 
shall take appropriate steps to ensure 
that no handicapped individual is de-
nied the benefits of, excluded from par-
ticipation in, or otherwise subjected to 
discrimination under any program or 
activity receiving or benefiting from 
Federal financial assistance disbursed 
by the Department of Defense or under 
any program or activity conducted by 
the Department of Defense because of 
the absence of auxiliary aids, such as 

certified sign-language interpreters, 
telecommunication devises (TDDs), or 
other telephonic devices for individuals 
with impaired sensory, manual, or 
speaking skills. 

(b) Prohibitions against employment 
discrimination by recipients. (1) No quali-
fied handicapped person shall, on the 
basis of handicap, be subjected to dis-
crimination in employment under any 
program or activity that receives or 
benefits from Federal financial assist-
ance disbursed by the Department of 
Defense. 

(2) The prohibition against discrimi-
nation in employment applies to the 
following: 

(i) Recruitment, advertising, and 
processing of applications for employ-
ment. 

(ii) Hiring, upgrading, promotion, 
award of tenure, demotion, transfer, 
layoff, termination, right of return 
from layoff, and rehiring. 

(iii) Rates of pay or any other form of 
compensation and changes in com-
pensation. 

(iv) Job assignments, job classifica-
tions, organizational structures, posi-
tion descriptions, lines of progression, 
and seniority lists. 

(v) Leaves of absence, sick leave, or 
any other leave. 

(vi) Fringe benefits available by vir-
tue of employment, whether or not ad-
ministered by the recipient. 

(vii) Selection and financial support 
for training, including apprenticeship, 
professional meetings, conferences and 
other related activities, and selection 
for leaves of absence for training. 

(viii) Programs and activities spon-
sored by the employer, including social 
and recreational programs. 

(ix) Any other term, condition, or 
privilege of employment. 

(3) A recipient may not participate in 
a contractual or other relationship 
that subjects qualified handicapped ap-
plicants or employees to discrimina-
tion prohibited by this section, includ-
ing relationships with employment and 
referral agencies, labor unions, organi-
zations providing or administering 
fringe benefits to employees of the re-
cipient, and organizations providing 
training and apprenticeship programs. 

(4) A recipient shall make reasonable 
accommodation to the known physical 
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or mental limitations of an otherwise 
qualified handicapped applicant or em-
ployee unless the recipient can dem-
onstrate that the accommodation 
would impose an undue hardship on the 
operation of its program. Reasonable 
accommodation includes providing 
ramps, accessible restrooms, drinking 
fountains, interpreters for deaf employ-
ees, readers for blind employees, ampli-
fied telephones, TDDs such as Tele-
typewriters or Telephone Writers 
(TTYs), and tactile signs on elevators. 

(5) A recipient may not use employ-
ment tests or criteria that discrimi-
nate against handicapped persons, and 
shall ensure that employment tests are 
adapted for use by persons who have 
handicaps that impair sensory, man-
ual, or speaking skills. 

(6) A recipient may not conduct a 
preemployment medical examination 
or make a preemployment inquiry 
about whether an applicant is a handi-
capped person or about the nature or 
severity of a handicap. A recipient may 
make, however, a preemployment in-
quiry into an applicant’s ability to per-
form job-related functions. 

(7) When a recipient is taking reme-
dial action to correct the effects of 
past discrimination or is taking vol-
untary action to overcome the effects 
of conditions that have resulted in lim-
ited participation by handicapped per-
sons in its federally assisted program 
or activity, the recipient may invite 
applicants for employment to indicate 
whether and to what extent they are 
handicapped if: 

(i) The recipient makes clear to the 
applicants that the information is in-
tended for use solely in connection 
with its remedial action obligations or 
its voluntary affirmative action ef-
forts. 

(ii) The recipient makes clear to the 
applicants that the information is 
being requested on a voluntary basis, 
that it will be kept confidential as pro-
vided in paragraph (b)(9) in this sec-
tion, that refusal to provide it will not 
subject the applicants to any adverse 
treatment, and that it will be used 
only in accordance with this part. 

(8) Nothing in this section shall pro-
hibit a recipient from conditioning an 
offer of employment on the results of a 

medical examination conducted prior 
to the employee’s entrance on duty if: 

(i) All entering employees are sub-
jected to such an examination, regard-
less of handicap. 

(ii) The results of such an examina-
tion are used only in accordance with 
this part which prohibits discrimina-
tion against a qualified handicapped 
person on the basis of handicap. 

(9) Information obtained under this 
section concerning the medical condi-
tion or history of applicants shall be 
collected and maintained on separate 
forms that shall be accorded confiden-
tiality as medical records, except that: 

(i) Supervisors and managers may be 
informed about restrictions on the 
work or duties of handicapped persons 
and about necessary accommodations. 

(ii) First aid and safety personnel 
may be informed, when appropriate, if 
a handicapping condition might re-
quire emergency treatment. 

(iii) Government officials inves-
tigating compliance with section 504, 
Pub. L. 93–112, and this part shall be 
provided relevant information upon re-
quest. 

(c) Program accessibility—(1) General 
requirements. No qualified handicapped 
person shall, because a recipient’s or 
DoD Component’s facilities are inac-
cessible to or not usable by handi-
capped persons, be denied the benefits 
of, be excluded from participation in, 
or otherwise be subjected to discrimi-
nation under any program or activity 
that receives or benefits from Federal 
financial assistance disbursed by the 
Department of Defense or under any 
program or activity conducted by the 
Department of Defense. 

(2) Existing facilities. (i) A recipient or 
DoD Component shall operate each pro-
gram or activity so that the program 
or activity, when viewed in its en-
tirety, is readily accessible to and usa-
ble by handicapped persons. This does 
not necessarily require a recipient or 
DoD Component to make each of its ex-
isting facilities or every part of an ex-
isting facility accessible to and usable 
by handicapped persons. For guidance 
in determining the accessibility of fa-
cilities, see chapter 18 of DoD 4270.1–M, 
‘‘Department of Defense Construction 
Criteria Manual,’’ June 1, 1978, and De-
partment of the Army, Office of the 
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Chief of Engineers, Manual EM 1110–1– 
103, ‘‘Design for the Physically Handi-
capped,’’ October 15, 1976. Inquiries on 
specific accessibility design problems 
may be addressed to the ASD 
(MRA&L), or designee. 

(ii) When structural changes are nec-
essary to make programs or activities 
in existing facilities accessible to the 
exent required by paragraph (c)(1) of 
this section. 

(A) Such changes shall be made as 
soon as practicable, but not later than 
3 years after the effective date of this 
part however, if the program or activ-
ity is a particular mode of transpor-
tation (such as a subway station) that 
can be made accessible only through 
extraordinarily expensive structural 
changes to, or replacement of, existing 
facilities and if other accessible modes 
of transportation are available, the 
DoD Component concerned may extend 
this period of time. This extension 
shall be for a reasonable and definite 
period, which shall be determined after 
consultation with the ASD(MRA&L), 
or designee. 

(B) The recipient or DoD Component 
shall develop, with the assistance of in-
terested persons or organizations and 
within a period to be established in 
each DoD Component’s guidelines, a 
transition plan setting forth the steps 
necessary to complete such changes. 

(C) The recipient or DoD Component 
shall make a copy of the transition 
plan available for public inspection. At 
a minimum, the plan shall: 

(1) Identify physical obstacles in the 
recipient’s or DoD Component’s facili-
ties that limit the accessibility of its 
program or activity to handicapped 
persons. 

(2) Describe in detail the methods 
that will be used to make the facilities 
accessible. 

(3) Specify the schedule for taking 
the steps necessary to achieve full pro-
gram accessibility and, if the time pe-
riod of the transition plan is longer 
than 1 year, identify steps that will be 
taken during each year of the transi-
tion period. 

(4) Indicate the person (last name, 
first, and middle initial) responsible for 
implementation of the transition plan. 

(iii) A recipient or DoD Component 
may comply with paragraphs (c)(2)(i) 

and (c)(2)(ii) of this section, through 
such means as the acquisition or rede-
sign of equipment, such as tele-
communication or other telephonic de-
vices; relocation of classes or other 
services to accessible buildings; assign-
ment of aides to beneficiaries, such as 
readers or certified sign-language in-
terpreters; home visits; delivery of 
health, welfare, or other services at ac-
cessible alternate sites; alteration of 
existing facilities and construction of 
new facilities in conformance with 
paragraph (c)(3) in this section; or any 
other method that results in making 
the program or activity of the recipi-
ent or DoD Component accessible to 
handicapped persons. 

(iv) A recipient or DoD Component is 
not required to make structural 
changes in existing facilities when 
other methods are effective in achiev-
ing compliance with this section. 

(v) In choosing among available 
methods for meeting the requirements 
of this section, a recipient or DoD 
Component shall give priority to those 
methods that offer programs and ac-
tivities to handicapped persons in the 
most integrated setting appropriate 
with nonhandicapped persons. 

(3) New Construction. New facilities 
shall be designed and constructed to be 
readily accessible to and usable by 
handicapped persons. Alterations to ex-
isting facilities shall be designed and 
constructed, to the maximum extent 
feasible, to be readily accessible to and 
usable by handicapped persons. For 
guidance in determining the accessi-
bility of facilities, see chapter 18 of 
DoD 4270.1–M and Department of the 
Army, Office of the Chief of Engineers, 
Manual EM 1110–1–103. Inquiries about 
specific accessibility design problems 
may be addressed to the ASD(MRA&L), 
or designee. 

(4) Historic properties. (i) In the case of 
historic properties, program accessi-
bility shall mean that, when viewed in 
their entirety, programs are readily ac-
cessible to and usable by handicapped 
persons. Because the primary benefit of 
historic properties is the experience of 
the property itself, DoD Components 
and recipients shall give priority to 
those methods of achieving program 
accessibility that make the historic 
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property, or portions thereof, phys-
ically accessible to handicapped per-
sons. 

(ii) Methods of achieving program ac-
cessibility include: 

(A) Making physical alterations that 
give handicapped persons access to oth-
erwise inaccessible areas or features of 
historic properties. 

(B) Using audiovisual materials and 
devices to depict otherwise inaccessible 
areas or features of historic properties. 

(C) Assigning individuals to guide 
handicapped persons into or through 
otherwise inaccessible portions of his-
toric properties. 

(D) Adopting other innovative meth-
ods. 

(iii) When program accessibility can-
not be achieved without causing a sub-
stantial impairment of significant his-
toric features, the DoD Component or 
recipient may seek a modification or 
waiver of access standards from the 
ASD (MRA&L), or designee. 

(A) A decision to grant a modifica-
tion or waiver shall be based on consid-
eration of the following: 

(1) Scale of the property, reflecting 
its ability to absorb alterations. 

(2) Use of the property, whether pri-
marily for public or private purposes. 

(3) Importance of the historic fea-
tures of the property to the conduct of 
the program. 

(4) Costs of alterations in comparison 
to the increase in accessibility. 

(B) The ASD(MRA&L), or designee, 
shall review periodically any waiver 
granted under this paragraph and may 
withdraw it if technological advances 
or other changes warrant. 

(iv) The decision by the 
ASD(MRA&L), or designee, to grant a 
modification or waiver of access stand-
ards is subject to section 106 of the Na-
tional Historic Preservation Act, as 
amended, and shall be made in accord-
ance with the Advisory Council on His-
toric Preservation regulation on ‘‘Pro-
tection of Historic and Cultural Prop-
erties’’ (36 CFR part 800). When the 
property is federally owned or when 
Federal funds may be used for alter-
ations, the ASD(MRA&L), or designee, 
shall obtain the comments of the Advi-
sory Council on Historic Preservation 
when required by section 106 of the Na-
tional Historic Preservation Act and 

the Advisory Council on Historic Pres-
ervation regulation on ‘‘Protection of 
Historic and Cultural Properties’’ (36 
CFR part 800) prior to effectuation of 
structural alterations. 

(v) DoD Component guidelines pre-
pared in accordance with § 56.10 shall 
include a listing of all historic prop-
erties, including historic ships, subject 
to this part and a plan for compliance 
with paragraph (c)(4) of this section. 

(5) Military museums. (i) In the case of 
military museums, program accessi-
bility shall mean that exhibits, dis-
plays, tours, lectures, circulating or 
traveling exhibits, and other programs 
of military museums are accessible to 
and usable by handicapped persons. 
Methods of meeting this requirement 
include the following: 

(A) Museum programs may be made 
accessible to deaf and hearing-impaired 
persons by means such as training mu-
seum staff, such as docents, in sign lan-
guage; providing qualified sign-lan-
guage interpreters to accompany deaf 
or hearing-impaired visitors; ensuring 
that clear, concise language is used on 
all museum signs and display labels; 
providing amplification devices; or pro-
viding printed scripts for films, video-
tapes, lectures, or tours. DoD Compo-
nents are encouraged to use ‘‘Museums 
and Handicapped Students: Guidelines 
for Educators,’’ published by the Na-
tional Air and Space Museum, Smith-
sonian Institution, Washington, DC 
20560. 

(B) Museum programs may be made 
accessible to blind and visually-im-
paired persons by means such as pro-
viding museum catalogues in a large- 
print edition printed over braille; pro-
viding cassette tapes, records, or discs 
for museum tours or exhibits; pro-
viding readers to accompany blind or 
visually impaired visitors; using large- 
print and braille display cards at exhib-
its; providing raised-line maps of the 
museum building; using raised-line 
drawings, reproductions, or models of 
large exhibits to facilitate tactile expe-
riences when touching exhibits is pro-
hibited; placing large-print and braille 
signs to identify galleries, elevators, 
restrooms, and other service areas; and 
permitting guide dogs in all museum 
facilities. 
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(C) Museum programs may be made 
accessible to other physically impaired 
persons by means such as lowering dis-
play cases; spacing exhibits to facili-
tate movement; using ramps in gal-
leries; increasing lighting in exhibit 
areas to facilitate viewing from a dis-
tance; providing places to sit in exhibit 
areas; making restrooms accessible; 
using large-print exhibit display cards 
to facilitate reading from a distance; 
and sensitizing museum staff to con-
sider the needs of handicapped visitors 
when organizing exhibits. 

(ii) DoD Component guidelines devel-
oped in accordance with paragraph 
(c)(5) of this section shall identify mili-
tary museums subject to paragraph (c) 
of this section and shall contain a plan 
for making museum programs acces-
sible to handicapped persons. Technical 
assistance in the preparation and con-
tent of these plans may be obtained 
from the National Access Center, 1419 
27th Street, NW., Washington, DC 20007 
((202) 333–1712 or TTY (202) 333–1339). In 
addition, community organizations 
that serve handicapped persons and 
handicapped persons themselves shall 
be consulted in the preparation of 
these plans. 

(d) Reasonable accommodation. (1) A 
recipient or DoD Component shall 
make reasonable accommodation to 
the known physical or mental limita-
tions of an otherwise qualified handi-
capped applicant or employee unless 
the recipient or DoD Component dem-
onstrates to the ASD(MRA&L), or des-
ignee, that the accommodation would 
impose an undue hardship on the oper-
ation of its program. 

(2) Reasonable accommodation in-
cludes the following: 

(i) Making facilities used by employ-
ees readily accessible to and usable by 
handicapped persons. 

(ii) Job restructuring; part-time or 
modified work schedules; acquisition 
or modification of equipment or de-
vices, such as telecommunication or 
other telephonic instruments; the pro-
vision of readers or certified sign-lan-
guage interpreters; and similar actions. 

(3) In determining whether an accom-
modation would impose an undue hard-
ship on the operation of a recipient’s or 
DoD Component’s program, the 
ASD(MRA&L), or designee, shall con-

sider the following factors, at a min-
imum: 

(i) The overall size of the recipient’s 
or DoD Component’s program or activ-
ity, such as the number of employees, 
number and type of facilities, and size 
of budget. 

(ii) The size of the recipient’s or DoD 
Component’s operations, including the 
composition and structure of the re-
cipient’s or DoD Component’s work-
force. 

(iii) The nature and cost of the ac-
commodation needed. 

(4) A recipient or DoD Component 
may not deny any employment oppor-
tunity to a qualified handicapped em-
ployee or applicant for employment if 
the basis for the denial is the need to 
make reasonable accommodation to 
the physical or mental limitations of 
the employee or applicant. 

§ 56.9 Ensuring compliance with this 
part in Federal financial assistance 
programs and activities. 

(a) Supplementary guidelines issued by 
DoD Components. (1) Whenever nec-
essary, DoD Components shall publish 
supplementary guidelines for each type 
of program or activity to which they 
disburse Federal financial assistance 
within 120 days of the effective date of 
this part or of the effective date of any 
subsequent statute authorizing Federal 
financial assistance to a new type of 
program or activity. DoD Components 
shall obtain approval of these supple-
mentary guidelines from the 
ASD(MRA&L), or designee, before 
issuing them. Prior to their issuance, 
the ASD(MRA&L), or designee, shall 
submit supplementary guidelines pre-
pared pursuant to paragraph (a)(1) of 
this section to the Coordination and 
Review Section, Civil Rights Division, 
Department of Justice, for review and 
approval. To the extent that supple-
mentary guidelines issued by DoD 
Components deal with the employment 
of civilians in programs and activities 
subject to this part the ASD(MRA&L), 
or designee, shall also obtain the ap-
proval of the Equal Employment Op-
portunity Commission (EEOC) in ac-
cordance with Executive Order 12067. 

(2) The ASD(MRA&L), or designee, 
and DoD Components shall ensure that 
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their supplementary guidelines con-
form to the requirements of this part 
and that they provide: 

(i) A description of the types of pro-
grams and activities covered. 

(ii) Examples of prohibited practices 
likely to arise with respect to those 
types of programs and activities. 

(iii) A list of the data collection and 
reporting requirements of the recipi-
ents. 

(iv) Procedures for processing and in-
vestigating complaints. 

(v) Procedures for hearings to deter-
mine compliance by recipients with 
this part. 

(vi) Requirements or suggestions for 
affirmative action on behalf of quali-
fied handicapped persons. 

(vii) Requirements for the dissemina-
tion of program and complaint infor-
mation to the public. 

(viii) A description of the form of the 
assurances that must be executed pur-
suant to paragraph (b) of this section, 
and sample assurances. 

(ix) Requirements concerning the fre-
quency and nature of postapproval re-
views conducted pursuant to paragraph 
(h) of this section. 

(x) A period of time, provided for by 
§ 56.8(c)(2)(ii)(B), for the development of 
a transition plan that sets out the 
steps necessary to complete structural 
changes that might be required by 
§ 56.8(c). 

(xi) The maximum period of time 
that may be allowed for extensions 
that might be granted pursuant to 
§ 56.8(c)(2)(ii). 

(xii) An appendix that contains a list 
of identified programs and activities of 
the type covered by the supplementary 
guidelines, including the names of the 
programs and activities and the au-
thorizing statute, regulation, or direc-
tive for each program and activity. 

(xiii) Requirements for the recipient 
to designate a responsible official to 
coordinate the implementation of sup-
plementary guidelines. 

(xiv) Requirements for any other ac-
tions or procedures necessary to imple-
ment this part. 

(3) When the head of a DoD Compo-
nent determines that it would not be 
appropriate to include on or more of 
the provisions described in paragraph 
(a)(2) of this section, in the supple-

mentary guidelines of that DoD Com-
ponent or that it is not necessary to 
issue such guidelines at all, the reasons 
for such determination shall be stated 
in writing and submitted to the 
ASD(MRA&L), or designee, for review 
and approval. Once that determination 
is approved, the DoD Component shall 
make it available to the public upon 
request. 

(4) The heads of DoD Components, or 
designees, shall be responsible for 
keeping the supplementary guidelines 
current and accurate. When a DoD 
Component determines that a program 
or activity should be added to or de-
leted from the guidelines, the DoD 
Component shall notify the 
ASD(MRA&L), or designee, in writing. 

(b) Required assurances. (1) DoD Com-
ponents shall require all recipients to 
file written assurances that their pro-
grams or activities will be conducted 
in accordance with this part and sup-
plementary guidelines promulgated by 
DoD Components. If a recipient fails to 
provide an assurance that conforms to 
the requirements of this section, the 
DoD Component shall attempt to effect 
compliance pursuant to paragraphs (f) 
through (h) of this section, provided 
that if assistance is due and payable to 
the recipient based on an application 
approved prior to the effective date of 
this part the DoD Component shall 
continue the assistance while any pro-
ceedings required by paragraphs (n) 
through (v) of this section, are pending. 

(2) DoD Components shall advise each 
recipient of the required elements of 
the assurance and, with respect to each 
program or activity, of the extent to 
which those receiving assistance from 
recipients shall be required to execute 
similar assurances. 

(3) DoD Component shall ensure that 
each assurance: 

(i) Obligates the recipient to advise 
the DoD Component of any complaints 
received that allege discrimination 
against handicapped persons. 

(ii) Obligates the recipient to collect 
and provide the items of information 
that the DoD Component lists in its 
supplementary guidelines pursuant to 
paragraph (a)(2)(iii) of this section. 

(iii) Is made applicable to any Fed-
eral financial assistance that might be 
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disbursed by a DoD Component without 
the submission of a new application. 

(iv) Obligates the recipient, when the 
financial assistance is in the form of 
proprerty, for the period during which 
the property is used under a financial 
assistance agreement or is possessed by 
the recipient. 

(v) Includes a provision recognizing 
that the U.S. Government has the right 
to seek judicial enforcement of section 
504 and this part. 

(c) Self-evaluation and consultation 
with interested persons and organizations. 
(1) DoD Components shall require re-
cipients to conduct, within 6 months of 
the effective date of this part or of first 
receiving Federal financial assistance 
disbursed by the Department of De-
fense, a self-evaluation with the assist-
ance of interested persons, including 
handicapped persons or organizations 
that represent them. When appro-
priate, DoD Components also shall re-
quire recipients to consult at least an-
nually with such persons. The ‘‘De-
partment of Health, Education, and 
Welfare Section 504 Technical Assist-
ance Reserve Directory,’’ April 1980, 
shall be consulted to identify likely 
sources for consultation. In conducting 
its self-evaluation, each recipient 
shall: 

(i) Evaluate the effects of its policies 
and practices with respect to its com-
pliance with this part and the applica-
ble DoD Component’s supplementary 
guidelines. 

(ii) Modify any policies that do not 
meet such requirements. 

(iii) Take appropriate remedial steps 
to eliminate the discriminatory effects 
of any such policies or practices. 

(2) For at least 3 years following the 
completion of a self-evaluation re-
quired under paragraph (c)(1) of this 
section, a recipient shall maintain on 
file, make available for public inspec-
tion, and provide to the ASD(MRA&L), 
or designee, upon request: 

(i) A list of the interested persons 
(last names, first names, and middle 
initials) consulted. 

(ii) A description of areas examined 
and problems identified, if any, with 
respect to those areas. 

(iii) A description of any modifica-
tion made and remedial steps taken. 

(d) Dissemination of information. (1) 
Within 90 days of the effective date of 
this part or of first receiving assistance 
from the Department of Defense and on 
a continuing basis thereafter, each re-
cipient shall notify beneficiaries and 
employees of their rights under this 
part and shall take appropriate steps 
to notify participants, beneficiaries, 
applicants for employment and em-
ployees, including those with impaired 
vision or hearing, and unions or profes-
sional organizations involved in collec-
tive bargaining or professional agree-
ments with the recipient that the re-
cipient does not discriminate on the 
basis of handicap in violation of this 
part. The notification shall state, when 
appropriate, that the recipient does not 
discriminate in admitting or providing 
access to or treating or employing per-
sons in its programs and activities. 
Such notification may be accomplished 
by posting notices, publishing an-
nouncements in newspapers and maga-
zines, placing notices in its publica-
tions, or distributing memoranda or 
other written communications. 

(2) If a recipient publishes or uses and 
makes available to participants, bene-
ficiaries, applicants for employment, 
or employees recruitment materials or 
publications containing general infor-
mation about the recipient’s programs 
and activities, it shall include in those 
materials or publications a statement 
of the policy described in paragraph 
(d)(1) of this section. This may be ac-
complished by including appropriate 
inserts in existing materials and publi-
cations or by revising and reprinting 
the materials and publications. 

(3) Understandable materials devel-
oped in accordance with this section 
shall be provided to ensure that all 
beneficiaries and employees of the re-
cipient understand the information. In 
addition, recipients shall disseminate 
appropriate and comprehensive infor-
mation about formal and informal 
complaint and appeal procedures, in-
cluding directions on how and where to 
file complaints and to appeal DoD 
Component decisions. 

(e) Intimidation and interference. Re-
cipients and DoD Components shall 
take reasonable steps to ensure that no 
person intimidates, threatens, coerces, 
or discriminates against any individual 
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for the purpose of retaliating against, 
interfering with, or discouraging the 
filing of a complaint, furnishing of in-
formation, or assisting or participating 
in an investigation, compliance review, 
hearing, or other activity related to 
the administration of this part. 

(f) Staff responsibilities. All DoD Com-
ponent determinations of recipient 
compliance with this part shall be sub-
ject to reviews by the ASD(MRA&L), 
or designee. When responsibility for ap-
proving applications for Federal finan-
cial assistance disbursed by a DoD 
Component is assigned to regional or 
area offices of the DoD Component, 
personnel in such offices shall be des-
ignated to perform the functions de-
scribed in paragraphs (h) and (o) 
through (w) of this section. 

(g) Access to records and facilities. 
Each recipient shall permit access to 
its premises by DoD officials during 
normal business hours when such ac-
cess is necessary for conducting onsite 
compliance reviews or complaint inves-
tigations, and shall allow such officials 
to photograph facilities and to inspect 
and copy any books, records, accounts, 
and other material relevant to deter-
mining the recipient’s compliance with 
this part. Information so obtained shall 
be used only in connection with the ad-
ministration of this part. If the recipi-
ent does not have the information re-
quested, it shall submit to the DoD 
Component a written report that con-
tains a certification that the informa-
tion is not available and describes the 
good-faith efforts made to obtain the 
information. 

(h) Compliance review. DoD Compo-
nents shall determine the compliance 
of each recipient with this part as fol-
lows: (1) General. Whenever possible, 
DoD Components shall perform compli-
ance reviews in conjunction with their 
review and audit efforts implementing 
title VI of the Civil Rights Act of 1964. 

(2) Desk audit application review. Be-
fore approving an application for Fed-
eral financial assistance, the DoD Com-
ponent concerned shall make a written 
determination as to whether the recipi-
ent is in compliance with this part, 
based on a review of the assurance of 
compliance executed by a recipient 
pursuant to paragraph (b) of this sec-
tion, and other data submitted by the 

recipient. When a determination can-
not be made from the assurance and 
other data submitted by the recipient, 
the DoD Component concerned shall re-
quire the recipient to submit addi-
tional information and shall take other 
steps as necessary to determine the re-
cipient’s compliance with this part. If 
this additional information dem-
onstrates that the recipient is in com-
pliance with this part, the DoD Compo-
nent shall notify the recipient prompt-
ly that it is in compliance. 

(3) Preapproval onsite review. (i) When 
a desk audit application review con-
ducted pursuant to paragraph (h)(2) of 
this section indicates that the recipi-
ent might not be in compliance with 
this part, the DoD Component con-
cerned may conduct a preapproval on-
site review at the recipient’s facilities 
before approving the disbursement of 
Federal financial assistance to the re-
cipient. The DoD Component shall con-
duct such a review: 

(A) When appropriate, if a desk audit 
application review reveals that the re-
cipient’s compliance posture is ques-
tionable because of a history of dis-
crimination complaints, current dis-
crimination complaints, a noncompli-
ance determination by another govern-
ment agency or DoD Component, or 
other indications of possible non-
compliance; or 

(B) If Federal financial assistance is 
requested for construction, except 
under extraordinary circumstances, to 
determine whether the location and de-
sign of the project would provide serv-
ice on a nondiscriminatory basis, in 
conformity with § 56.8(c). 

(ii) Preapproval onsite reviews shall 
be conducted under DoD Component 
supplementary guidelines and in ac-
cordance with the provisions of para-
graph (h)(4) of this section, concerning 
postapproval reviews. 

(4) Postapproval reviews. DoD Compo-
nents shall: (i) Establish and maintain 
effective programs of postapproval re-
views. 

(ii) Conduct such reviews of each re-
cipient, the frequency and the nature 
of which shall be prescribed in the DoD 
Component supplemetary guidelines 
implementing this part. 

(iii) Require recipients periodically 
to submit compliance reports to them. 
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(iv) Record the results of the reviews, 
including findings of fact and rec-
ommendations. 

(5) A DoD Component shall complete 
a review within 180 calendar days of 
initiating it unless an extension of 
time is granted by the ASD(MRA&L), 
or designee, for good cause shown, and 
shall either: 

(i) Find the recipient to be in compli-
ance and notify the recipient of that 
finding; or 

(ii) Notify the recipient and the 
ASD(MRA&L), or designee, of a finding 
of probable noncompliance, pursuant to 
paragraph (o) of this section. 

(i) Filing of complaints against recipi-
ents. (1) DoD Components shall estab-
lish and publish in their supplementary 
guidelines procedures for the prompt 
processing and disposition of com-
plaints against recipients, consistent 
with this section. 

(2) A DoD Component shall consider 
all complaints that: (i) Are filed with it 
within 180 days of the alleged discrimi-
nation or within a longer period of 
time if an extension is granted for good 
cause by the DoD Component with the 
approval of the ASD(MRA&L), or des-
ignee. 

(ii) Include the name, address, and 
telephone number, if any, of the com-
plainant; the name and address of the 
recipient committing the alleged dis-
crimination; a description of the acts 
or omissions considered to be discrimi-
natory; and other pertinent informa-
tion. 

(iii) Are signed by the complainant or 
the complainant’s authorized rep-
resentative (legal counsel or a person 
with power of attorney granted by the 
complainant). 

(3) DoD Components shall transmit a 
copy of each complaint filed with them 
to the ASD(MRA&L), or designee, 
within 10 calendar days after its re-
ceipt. 

(4) If the information in a complaint 
is incomplete, the DoD Component 
shall request the complainant to pro-
vide the additional information re-
quired. If the DoD Component does not 
receive this requested information 
within 30 calendar days of the date of 
the request, the case may be closed and 
the complainant so notified in writing. 

(5) If a complaint concerning a pro-
gram or activity is filed with a DoD 
Component that does not have jurisdic-
tion over it, the DoD Component shall 
refer the complaint to the 
ASD(MRA&L), or designee, and advise 
the complainant in writing of such re-
ferral. The ASD(MRA&L), or designee, 
then shall refer the complaint to the 
appropriate DoD Component and so no-
tify the complainant in writing. 

(j) Investigation by DoD components. 
(1) DoD Components shall investigate 
complaints that involve recipients and 
that meet the standards described in 
paragraph (i) of this section, unless 
good cause for not investigating is 
stated in a written notification of the 
disposition of the complaint provided 
to the complainant. 

(2) If an investigation of a complaint 
is conducted, the DoD Component con-
cerned shall maintain a case record 
that contains: 

(i) The name (last name, first, and 
middle initial), address (street address, 
city, State, and zip code), and tele-
phone number of each person inter-
viewed. 

(ii) Copies, transcripts, or summaries 
of pertinent documents. 

(iii) A reference to at least one pro-
gram or activity conducted by the re-
cipient and receiving Federal financial 
assistance disbursed by a DoD Compo-
nent, and a description of the amount 
and nature of the assistance. 

(iv) A narrative report of the results 
of the investigation that contains ref-
erences to relevant exhibits and other 
evidence that relates to the alleged 
violations. 

(k) Investigations by recipients. (1) A 
DoD Component may require or permit 
recipients to investigate complaints al-
leging violation of this part. In such 
cases, the DoD Component shall: 

(i) Ensure that the recipient inves-
tigates the complaints in accordance 
with the standards, procedures, and re-
quirements prescribed in paragraph (j) 
of this section. 

(ii) Require the recipient to submit a 
written report of each complaint and 
investigation to the DoD Component. 

(iii) Retain a review responsibility 
over the investigation and disposition 
of each complaint. 
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(iv) Ensure that each complaint in-
vestigation is completed within 180 cal-
endar days of the receipt of the com-
plaint by the proper DoD Component, 
unless an extension of time is granted 
for good cause by the ASD(MRA&L), or 
designee. 

(v) Require the recipient to maintain 
a log of all complaints filed against it, 
as described in § 56.6(a)(1). 

(2) DoD Components that require or 
permit complaint investigations to be 
conducted by recipients shall review 
recipient complaint investigations pur-
suant to paragraphs (k) and (l) of this 
section. 

(l) Results of investigations. (1) Within 
180 days of the receipt of a complaint, 
the DoD Component, recipient, or the 
ASD(MRA&L), or designee, shall give 
written notification: 

(i) Of the disposition of the com-
plaint to the complainant and, as the 
case may be, to the recipient or DoD 
Component. 

(ii) To the complainant that within 
30 calendar days of receipt of the writ-
ten notification, the complainant may 
request that the ASD(MRA&L), or des-
ignee, review the findings in the notifi-
cation pursuant to paragraph (m) of 
this section. 

(2) If the complaint investigation re-
sults in a determination by the DoD 
Component that a recipient is not com-
plying with this part the DoD Compo-
nent shall proceed as prescribed in 
paragraph (n) through (v) of this sec-
tion. If the DoD Component determines 
that the recipient is in compliance, the 
DoD Component shall submit the com-
plete case file to the ASD(MRA&L), or 
designee, within 15 calendar days after 
the notification of the disposition of 
the investigation to the complainant. 

(m) Reviewing completed investigations. 
(1) The ASD(MRA&L), or designee, may 
review all completed investigations. 

(2) The ASD(MRA&L), or designee, 
shall review the results of any inves-
tigation of a complaint if the com-
plainant requests such a review pursu-
ant to paragraph (l)(1)(ii) of this sec-
tion. 

(3) After reviewing the results of an 
investigation, the ASD(MRA&L), or 
designee, may: 

(i) Find that no further investigation 
is necessary and approve the results of 
the investigation; 

(ii) Request further investigation by 
the DoD Component; or 

(iii) Require the DoD Component to 
take appropriate corrective action. 

(n) Effecting compliance. (1) When a 
compliance review or complaint inves-
tigation indicates that a recipient has 
violated this part, the applicable DoD 
Component’s supplementary guide-
lines, or the assurances executed pur-
suant to paragraph (b) of this section, 
the responsible DoD Component or the 
ASD(MRA&L), or designee, shall at-
tempt to effect compliance in accord-
ance with paragraphs (o) and (p) of this 
section. The inability of a DoD Compo-
nent to comply with any time frame 
prescribed by this part does not relieve 
a recipient of the responsibility for 
compliance with this part. 

(2) The DoD Component may require, 
when necessary to overcome the effects 
of discrimination in violation of this 
part, a recipient to take remedial ac-
tion: 

(i) With respect to handicapped per-
sons who are no longer participants in 
the recipient’s program or activity but 
who were participants in the program 
or activity when such discrimination 
occurred. 

(ii) With respect to handicapped per-
sons who would have been participants 
in the recipient’s program or activity 
had the discrimination not occurred. 

(iii) With respect to handicapped per-
sons presently in the recipient’s pro-
gram or activity, but not receiving full 
benefits or equal and integrated treat-
ment within the program or activity. 

(o) Written notice. After evaluating 
the investigative report, the DoD Com-
ponent shall issue to the recipient and, 
pursuant to paragraph (n)(2) of this 
section to the ASD(MRA&L), or des-
ignee, a written notice that: 

(1) Describes the apparent violation 
and the corrective actions necessary to 
achieve compliance. 

(2) Extends an offer to meet infor-
mally with the recipient. 

(3) Informs the recipient that failure 
to respond to the notice within 15 cal-
endar days of its receipt shall result in 
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the initiation of enforcement proce-
dures described in paragraphs (r) 
through (v), of this section. 

(p) Attempting to achieve voluntary 
compliance by recipients. (1) If a DoD 
Component issues a notice pursuant to 
paragraph (o) of this section, the DoD 
Component shall attempt to meet with 
the recipient and shall attempt to per-
suade it to take the steps necessary to 
achieve compliance with this part. 

(2) If a recipient agrees to take reme-
dial steps to achieve compliance, the 
DoD Component shall require that the 
agreement be in writing and: 

(i) Be signed by the head of the DoD 
Component concerned, or designee, and 
by the principal official of the recipi-
ent. 

(ii) Specify the action necessary to 
achieve compliance. 

(iii) Be made available to the public 
upon request. 

(iv) Be subject to the approval of the 
ASD(MRA&L), or designee. 

(3) If satisfactory adjustment or a 
written agreement has not been 
achieved within 60 calendar days of the 
recipient’s receipt of the notice issued 
pursuant to paragraph (o) of this sec-
tion, the DoD Component shall notify 
the ASD(MRA&L), or designee, and 
state the reasons therefor. 

(4) The DoD Component shall initiate 
the enforcement actions prescribed in 
paragraphs (r) through (v) of this sec-
tion if: 

(i) The recipient does not respond to 
a notice pursuant to paragraph (o) of 
this section, within 15 calendar days of 
its receipt and satisfactory adjust-
ments are not made within 45 calendar 
days of the date of the recipient’s re-
sponse; or 

(ii) The DoD Component or the ASD 
(MRA&L) determines at any time with-
in 90 days after the recipient receives a 
notice pursuant to paragraph (o) of this 
section, that, despite reasonable ef-
forts, it is not likely that the recipient 
will comply promptly and voluntarily. 

(5) If, pursuant to paragraph (p)(4) of 
this section, the DoD Component initi-
ates enforcement action, it also shall 
continue its attempts to persuade the 
recipient to comply voluntarily. 

(q) Imposing sanctions—(1) Sanctions 
available. If a DoD Component has 
taken action pursuant to paragraphs 

(o) and (p) of this section, the DoD 
Component may, by order, subject to 
paragraph (q)(2) and (q)(3) of this sec-
tion: 

(i) Terminate, suspend, or refuse to 
grant or continue assistance to such 
recipient. 

(ii) Refer the case to the Department 
of Justice for the initation of enforce-
ment proceedings at a Federal, State, 
or local level. 

(iii) Pursue any remedies under State 
or local law. 

(iv) Impose other sanctions upon con-
sultation with the ASD (MRASL), or 
designee. 

(2) Terminating, suspending, or refusing 
to grant or continue assistance. A DoD 
Component may not terminate or 
refuse to grant or continue Federal fi-
nancial assistance unless: 

(i) Such action has been approved by 
the Secretary of Defense. 

(ii) The DoD Component has given 
the recipient an opportunity for a hear-
ing pursuant to the procedures set out 
in paragraph (r) of this section, and a 
finding of noncompliance has resulted. 

(iii) Thirty calendar days have 
elapsed since the Secretary of Defense 
has filed a written report describing 
the violation and action to be taken 
with the committees of the House of 
Representatives and Senate that have 
jurisdiction over the program or activ-
ity in which the violation of this part 
exists. 

(iv) Such action is limited to affect 
only the particular activity or pro-
gram, or portion thereof, of the recipi-
ent where the violation exists. 

(3) Other sanctions. A DoD Component 
may not impose the sanctions set out 
in paragraphs (q)(1) (iii) and (iv) of this 
section, unless: 

(i) The DoD Component has given the 
recipient an opportunity for a hearing 
pursuant to paragraph (r) of this sec-
tion, and a finding of noncompliance 
has resulted. 

(ii) The action has been approved by 
the Secretary of Defense. 

(iii) Ten calendar days have elapsed 
since the mailing of a notice informing 
the recipient of its continuing failure 
to comply with this part the action 
necessary to achieve compliance, and 
the sanction to be imposed. 
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(iv) During those 10 calendar days the 
DoD Component has made additional 
efforts to persuade the recipient to 
comply. 

(r) Hearings for recipients—(1) General. 
When, pursuant to paragraph (q)(2)(ii) 
of this section, an opportunity for a 
hearing is given to a recipient, the DoD 
Component involved shall follow the 
procedures prescribed in paragraphs 
(r)(2) through (r)(6) of this section. 

(2) Notice. The DoD Component con-
cerned shall notify the recipient of the 
opportunity for a hearing by registered 
or certified mail, return receipt re-
quested, when the recipient denies a 
tentative finding of noncompliance 
with this part. 

(i) The DoD Component shall ensure 
that the notice: 

(A) Describes the proposed sanctions 
to be imposed. 

(B) Cites the section of this part 
under which the proposed action is to 
be taken. 

(C) States the name and office of the 
DoD Component official who is respon-
sible for conducting the hearing (here-
after referred to as the ‘‘responsible 
DoD official’’). 

(D) Outlines the issues to be decided 
at the hearing. 

(E) Advises the recipient either of a 
date, not less than 20 calendar days 
after the date that the notice is re-
ceived, by which the recipient may re-
quest that the matter be scheduled for 
a hearing, or of a reasonable time and 
place of a hearing that is subject to 
change for good cause shown. 

(ii) When a time and place for a hear-
ing are set, the DoD Component shall 
give the recipient and the complainant, 
if any, reasonable notice of such time 
and place. 

(3) Waiver of a hearing. A recipient 
may waive a hearing and submit to the 
responsible DoD official, in writing, in-
formation or arguments on or before 
the date stated pursuant to paragraph 
(r)(2)(i)(E) of this section. 

(i) A recipient waives its right to a 
hearing if it fails to request a hearing 
on or before a date stated pursuant to 
paragraph (r)(2)(i)(E) of this section, or 
fails to appear at a hearing that has 
been scheduled pursuant to that para-
graph. 

(ii) If a recipient waives its right to a 
hearing under this section, the respon-
sible DoD official shall decide the 
issues and render a final decision that 
is based on the information available 
and that conforms to the requirements 
of paragraph (s)(4) of this section. 

(4) Hearing examiner. Hearings shall 
be conducted by the responsible DoD 
official or by a hearing examiner des-
ignated by the official, provided that 
the hearing examiner shall be a field 
grade officer or civilian employee 
above the grade of GS–12 (or the equiv-
alent) who is admitted to practice law 
before a Federal court or the highest 
court of a State, territory, common-
wealth, or the District of Columbia. 

(5) Right to counsel. In all proceedings 
under this section, the recipient and 
the DoD Component may be rep-
resented by counsel. The representa-
tion of the recipient will not be at U.S. 
Government expense. 

(6) Procedures. Hearings authorized 
under this section shall be subject to 
the following: (i) Hearings shall be 
open to the public. 

(ii) Formal rules of evidence will not 
apply. The DoD Component concerned 
and the recipient shall be entitled to 
introduce all relevant evidence on the 
issues stated in the notice of hearing 
issued pursuant to paragraph (r)(2) of 
this section, and those designated by 
the responsible DoD official or the 
hearing examiner at the outset of or 
during the hearing. The responsible 
DoD official or hearing examiner, how-
ever, may exclude irrelevant, immate-
rial, or repetitious evidence. 

(iii) All witnesses may be examined 
or cross-examined, as the case may be, 
by each party. 

(iv) All parties shall have the oppor-
tunity to examine all evidence offered 
or admitted for the record. 

(v) A transcript of the proceedings 
shall be maintained in either elec-
tronic or typewritten form and made 
available to all parties. 

(s) Decisions—(1) Initial or proposed de-
cisions by a hearing examiner. If a hear-
ing is conducted by a hearing examiner 
who is designated by the responsible 
DoD official pursuant to paragraph 
(r)(4) of this section, the hearing exam-
iner shall either: 
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(i) Make an initial decision, if so au-
thorized, that conforms to the require-
ments of paragraph (s)(4) of this sec-
tion; or 

(ii) Certify the entire record and sub-
mit to the responsible DoD official rec-
ommended findings and a proposed de-
cision. 

(2) Review of initial decisions. Initial 
decisions made by a hearing examiner 
pursuant to paragraph (s)(1)(i) of this 
section, shall be reviewed as follows: 

(i) A recipient may file exceptions to 
an initial decision within 30 calendar 
days of receiving notice of such initial 
decision. Reasons shall be stated for 
each exception. 

(ii) If the recipient does not file ex-
ceptions pursuant to paragraph (s)(2)(i) 
of this section, the responsible DoD of-
ficial may notify the recipient within 
45 calendar days of the initial decision 
that the responsible DoD official will 
review the decisions. 

(iii) If exceptions are filed pursuant 
to paragraph (s)(2)(i) of this section, or 
a notice of review is issued pursuant to 
paragraph (s)(2)(ii) of this section, the 
responsible DoD official shall review 
the initial decision and, after giving 
the recipient reasonable opportunity to 
file a brief or other written statement 
of its contentions, issue a final decision 
that addresses each finding and conclu-
sion in the initial decision and each ex-
ception, if any. 

(iv) If the exceptions described in 
paragraph (s)(2)(i) of this section are 
not filed and the responsible DoD offi-
cial does not issue the notice of review 
described in paragraph (s)(2)(ii) of this 
section, the initial decision of the 
hearing examiner shall constitute the 
final decision of the responsible DoD 
official. 

(3) Decisions by the responsible DoD of-
ficial who conducts a hearing or receives 
a certified record. If a hearing examiner 
who is designated by the responsible 
DoD official certifies the entire record 
and submits recommended findings and 
a proposed decision to the responsible 
DoD official pursuant to paragraph 
(s)(1)(ii) of this section, or if the re-
sponsible DoD official conducts the 
hearing, after giving the recipient a 
reasonable opportunity to file a brief 
or other written statement of its con-
tentions, the responsible DoD official 

shall render a final decision that con-
forms to paragraph (s)(4) of this sec-
tion. 

(4) Contents of decisions. Each decision 
of a hearing examiner or responsible 
DoD official shall state all findings and 
conclusions and identify each violation 
of this part. The final decision may 
contain an order pursuant to paragraph 
(q) of this section, providing for the 
suspension or termination of or refusal 
to grant or continue all or some of the 
Federal financial assistance under the 
program or activity involved and con-
tain terms, conditions, and other provi-
sions that are consistent with and in-
tended to achieve compliance with this 
Directive. 

(5) Notice of decisions and certifi-
cations. The responsible DoD official 
shall provide a copy of any certified 
record of a hearing and any initial or 
final decision to the recipient and the 
complainant, if any. 

(6) Review by the Secretary of Defense. 
The responsible DoD official shall 
transmit promptly any final decision 
that orders a suspension, termination, 
or denial of Federal financial assist-
ance through the ASD(MRA&L) to the 
Secretary of Defense. The Secretary 
may; 

(i) Approve the decision; 
(ii) Vacate the decision; or 
(iii) Remit or mitigate any sanction 

imposed. 
(t) Restoring eligibility for financial as-

sistance. (1) A recipient that is affected 
adversely by a final decision issued 
under paragraph (s) of this section, 
may at any time request the respon-
sible DoD official to restore fully its 
eligibility to receive Federal financial 
assistance. 

(2) If the responsible DoD official de-
termines that the information supplied 
by the recipient demonstrates that it 
has satisfied the terms and conditions 
of the order entered pursuant to para-
graph (s) of this section, and that is 
complying with and has provided rea-
sonable assurance that it will continue 
to comply with this part the respon-
sible DoD official shall restore such eli-
gibility immediately. 

(3) If the responsible DoD official de-
nies a request for restoration of eligi-
bility, the recipient may submit a writ-
ten request for a hearing that states 
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why it believes the responsible DoD of-
ficial erred in denying the request. Fol-
lowing such a written request, the re-
cipient shall be given an expeditious 
hearing under rules of procedure issued 
by the responsible DoD official to de-
termine whether the requirements de-
scribed in paragraph (t)(2) of this sec-
tion, have been met. While any such 
proceedings are pending, the sanctions 
imposed by the order issued under 
paragraph (s) of this section, shall re-
main in effect. 

(u) Interagency cooperation and delega-
tion. (1) When several recipients are re-
ceiving assistance for the same or simi-
lar purposes from a DoD Component 
and another Federal agency, the DoD 
Component shall notify the ASD 
(MRA&L), or designee. Such notifica-
tion shall be in writing and shall con-
tain: 

(i) A description of the programs and 
activities involved. 

(ii) A statement of the amount of 
money expended on the programs and 
activities in the previous and current 
fiscal year by the DoD Component and 
the agency. 

(iii) A list of the known primary re-
cipients. 

(2) The ASD(MRA&L), or designee, 
shall attempt to negotiate with the 
Federal agency a written delegation 
agreement that designates the agency 
or the DoD Component as the primary 
agency for purposes of ensuring compli-
ance with section 504 of Public Law 93– 
112, as amended, and this part depend-
ing upon which of them administers a 
larger financial assistance program 
with the common recipients and other 
relevant factors. If necessary, the 
agreement shall establish procedures 
to ensure the enforcement of section 
504 of Public Law 93–112, as amended, 
and this part. The ASD(MRA&L), or 
designee, shall provide written notifi-
cation to recipients of an agreement 
reached under this subsection. 

(3) When several recipients are re-
ceiving assistance for the same or simi-
lar purposes from two or more DoD 
Components, the DoD Components may 
negotiate a proposed written delega-
tion agreement that: 

(i) Assigns responsibility for ensuring 
that the recipient complies with this 
part to one of the DoD Components. 

(ii) Provides for the notification to 
recipients and the responsible program 
officials of the DoD Components in-
volved of the assignment of enforce-
ment responsibility. 

(4) No delegation agreement reached 
in accordance with paragraph (u)(3) to 
this section shall be effective until it is 
approved by the ASD(MRA&L), or des-
ignee. 

(5) When possible, existing delegation 
agreements relating to title VI of the 
Civil Rights Act of 1964 shall be amend-
ed to provide for the enforcement of 
this part. 

(6) Any DoD Component conducting a 
compliance review or investigating a 
complaint of an alleged violation by a 
recipient shall notify any other af-
fected agency or DoD Component 
through the ASD(MRA&L), or des-
ignee, upon discovery that the agency 
or DoD Component has jurisdiction 
over the program or activity in ques-
tion and shall subsequently inform it 
of the finding made. Such reviews or 
investigations may be conducted on a 
joint basis. 

(7) When a compliance review or com-
plaint investigation under this part re-
veals a possible violation of Executive 
Order 11246, titles VI or VII of the Civil 
Rights Act of 1964, or any other Federal 
law, the DoD Component shall notify 
the appropriate agency, through the 
ASD(MRA&L), or designee. 

(v) Coordination with sections 502 and 
503. (1) DoD Components shall use DoD 
4270.1–M and Department of the Army, 
Office of the Chief of Engineers, Man-
ual EM 1110–1–103, in developing re-
quirements for the accessibility of fa-
cilities. If DoD Components encounter 
issues with respect to section 502 of the 
Rehabilitation Act of 1973, as amended, 
that are not covered by these publica-
tions, the ASD(MRA&L), or designee, 
may be consulted. If necessary, the 
ASD(MRA&L), or designee, shall con-
sult with the Architectural and Trans-
portation Barriers Compliance Board 
in resolving such problems. 

(2) DoD Components may advise re-
cipients to consult directly with the 
Architectural and Transportation Bar-
riers Compliance Board in developing 
accessibility criteria. 
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(3) DoD Components shall coordinate 
enforcement actions relating to the ac-
cessibility of facilities with the Archi-
tectural and Transportation Barriers 
Compliance Board and shall notify the 
ASD(MRA&L), or designee, of such co-
ordination. 

(4) If a recipient is also a Federal 
contractor subject to section 503 of the 
Rehabilitation Act of 1973, as amended, 
and the regulations thereunder (41 CFR 
part 60–741) and if a DoD Component 
has reason to believe that the recipient 
is in violation thereof, the DoD Compo-
nent shall coordinate enforcement ac-
tions with the Department of Labor, 
Office of Federal Contract Compliance 
Programs. The DoD Component shall 
notify the ASD(MRA&L), or designee, 
of such coordination. 

§ 56.10 Ensuring compliance with this 
part in programs and activities con-
ducted by the Department of De-
fense. 

(a) Supplementary guidelines. (1) 
Whenever necessary, the 
ASD(MRA&L), or designee, shall pub-
lish supplementary guidelines for pro-
grams and activities that are con-
ducted by DoD Components and that 
are subject to this Directive. Prior to 
their issuance, the ASD(MRA&L), or 
designee, shall submit supplementary 
guidelines prepared pursuant to this 
subsection to the Coordination and Re-
view Section, Civil Rights Division, De-
partment of Justice, for review. 

(2) The heads of DoD Components, or 
designees, shall be responsible for 
keeping the supplementary guidelines 
described in this section current and 
accurate. When a DoD Component head 
determines that a program or activity 
should be added to or deleted from the 
guidelines, that official shall notify the 
ASD(MRA&L), or designee, in writing. 

(b) Staff responsibilities. The 
ASD(MRA&L), or designee, shall deter-
mine DoD Component compliance with 
this part as it pertains to programs and 
activities that are conducted by DoD 
Components and are subject to this 
part. 

(c) Filing of complaints. (1) Complaints 
of discrimination in a program or ac-
tivity conducted by a DoD Component 
may be filed directly with the 
ASD(MRA&L), or designee. 

(2) DoD Components shall develop 
procedures, such as posters or other de-
vices, to notify participants in the pro-
grams and activities listed in § 56.7(c) of 
their right to be free of discrimination 
because of handicap in those programs 
and activities and of their right to file 
complaints of discrimination with the 
ASD(MRA&L), or designee. 

(d) Investigations of complaints. (1) The 
ASD(MRA&L), or designee, shall inves-
tigate complaints of discrimination in 
programs and activities that are con-
ducted by DoD Components and are 
subject to this part. 

(2) A case record of each investiga-
tion shall be compiled in accordance 
with § 56.9(j)(2). 

(e) Results of investigations. If the 
complaint investigation results in a de-
termination by the ASD(MRA&L), or 
designee, that a DoD Component’s pro-
gram or activity is not complying with 
§ 56.9, the ASD(MRA&L), or designee, 
shall proceed as prescribed in § 56.9 (n) 
through (v). Hearings prescribed under 
§ 56.9(r) however, need not be con-
ducted. If the ASD(MRA&L), or des-
ignee, determines that the DoD Compo-
nent is in compliance, the 
ASD(MRA&L), or designee, shall notify 
the complainant within 15 calendar 
days of such determination. 

(f) Written notice. If an investigative 
report concludes that there has been a 
violation of this part in a program or 
activity conducted by a DoD Compo-
nent and the ASD(MRA&L), or des-
ignee, accepts that conclusion, that of-
ficial shall issue to the head of the DoD 
Component a written notice describing 
the apparent violation, the corrective 
actions necessary to achieve compli-
ance, and a suspense date for comple-
tion of the corrective actions. 

(g) Effecting compliance. When nec-
essary to overcome the effects of dis-
crimination in violation of this part 
the ASD(MRA&L), or designee, may re-
quire a DoD Component to take reme-
dial action similar to that in 
§ 56.9(n)(2). 

(h) Employment. DoD Components 
that conduct Federal programs or ac-
tivities covered by this part that in-
volve employment of civilian persons 
to conduct such a program or activity 
must comply with section 501 of the 
Rehabilitation Act of 1973, as amended, 
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1 All unclassified DoD Directives, DoD In-
structions, and DoD Publications mentioned 
in this part may be obtained via Internet at 
http://www.dticmil/whs/directives. 

and the implementing rules and regula-
tions of the EEOC. 

PART 57—PROVISION OF EARLY 
INTERVENTION AND SPECIAL 
EDUCATION SERVICES TO ELIGI-
BLE DOD DEPENDENTS 

Sec. 
57.1 Purpose. 
57.2 Applicability and scope. 
57.3 Definitions. 
57.4 Policy. 
57.5 Responsibilities. 
57.6 Procedures. 
APPENDIX A TO PART 57—PROCEDURES FOR 

THE PROVISION OF EARLY INTERVENTION 
SERVICES FOR INFANTS AND TODDLERS 
WITH DISABILITIES AND THEIR FAMILIES 

APPENDIX B TO PART 57—PROCEDURES FOR 
THE PROVISION OF EDUCATIONAL PRO-
GRAMS AND SERVICES FOR CHILDREN WITH 
DISABILITIES, AGES 3 THROUGH 21 YEARS, 
INCLUSIVE 

APPENDIX C TO PART 57—PROCEDURES FOR 
THE PROVISION OF RELATED SERVICES BY 
THE MILITARY MEDICAL DEPARTMENTS TO 
DODDS STUDENTS ON IEPS 

APPENDIX D TO PART 57—THE DOD-AP 
APPENDIX E TO PART 57—DOD-CC ON EARLY 

INTERVENTION, SPECIAL EDUCATION, AND 
RELATED SERVICES 

APPENDIX F TO PART 57—PARENT AND STU-
DENT RIGHTS 

APPENDIX G TO PART 57—MEDIATION AND 
HEARING PROCEDURES 

APPENDIX H TO PART 57—MONITORING 

AUTHORITY: 20 U.S.C. 921 and 1400. 

SOURCE: 69 FR 32662, June 10, 2004, unless 
otherwise noted. 

§ 57.1 Purpose. 
This part: 
(a) Implements policy, assigns re-

sponsibilities, and prescribes proce-
dures under 20 U.S.C. chapter 33 and 20 
U.S.C. 921–932, 10 U.S.C. 2164, DoD Di-
rective 1342.6 1, DoD Directive 1342.21, 
DoD Instruction 1342.26, DoD Directive 
1342.13, and DoD Directive 5105.4 for the 
following: 

(1) Provision of early intervention 
services (EIS) to infants and toddlers 
with disabilities (birth through 2 years, 
inclusive) and their families, and spe-
cial education and related services 

(hereafter referred to as ‘‘special serv-
ices’’) to children with disabilities 
(ages 3 through 21 years, inclusive) en-
titled to receive special services from 
the Department of Defense in accord-
ance with 10 U.S.C. 2164, DoD Directive 
1342.6, DoD Directive 1342.21, DoD In-
struction 1342.26, DoD Directive 1342.13, 
and DoD Directive 5105.4. 

(2) Implementation of a comprehen-
sive, multidisciplinary program of EIS 
for infants and toddlers (birth through 
2 years, inclusive) with disabilities, and 
their families. 

(3) Provision of a free, appropriate 
public education (FAPE) including spe-
cial education and related services for 
children with disabilities enrolled in 
the DoD school systems, as specified in 
their Individualized Educational Pro-
grams (IEP). 

(4) Monitoring of DoD programs pro-
viding EIS, special education, and re-
lated services for compliance with this 
part. 

(5) Establishment of a DoD Advisory 
Panel (DoD-AP) on Early Intervention, 
Special Education, and Related Serv-
ices and a DoD Coordinating Com-
mittee (DoD-CC) on Early Interven-
tion, Special Education, and Related 
Services in accordance with DoD Direc-
tive 5105.4. 

(b) Authorizes implementing instruc-
tions, a DoD Manual entitled ‘‘Stand-
ard Operating Procedures for the Pro-
vision of Early Intervention, Special 
Education and Related Services,’’ con-
sistent with DoD 5025.1–M and DoD 
forms consistent with DoD 8910.1–M, 
DoD Instruction 7750.7, and Hospital 
Accreditation Standards. 

§ 57.2 Applicability and scope. 

This part: 
(a) Applies to the Office of the Sec-

retary of Defense, the Military Depart-
ments, the Chairman of the Joint 
Chiefs of Staff, the Combatant Com-
mands, the Office of the Inspector Gen-
eral of the Department of Defense, the 
Defense Agencies, the DoD Field Ac-
tivities, and all other organizational 
entities in the Department of Defense 
(hereafter referred to collectively as 
‘‘the DoD Components’’). 
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(b) Applies to infants, toddlers, and 
children receiving or entitled to re-
ceive special services from the Depart-
ment of Defense, and their parents. 

(c) Applies to DoD Domestic Depend-
ents Elementary and Secondary 
Schools (DDESS) operated by the De-
partment of Defense within the conti-
nental United States, Alaska, Hawaii, 
and territories, commonwealths and 
possessions of the United States (here-
after referred to as ‘‘domestic’’). 

(d) Applies to DoD Dependents 
Schools (DoDDS) operated by the De-
partment of Defense outside the conti-
nental United States and its terri-
tories, commonwealths and possessions 
(hereafter referred to as ‘‘overseas’’). 

(e) Does not create any rights or rem-
edies and may not be relied upon by 
any person, organization, or other enti-
ty to allege a denial of such rights or 
remedies. 

§ 57.3 Definitions. 
(a) Age of Majority. The age when a 

person acquires the rights and respon-
sibilities of being an adult. For pur-
poses of this part, a child attains ma-
jority at age 18. 

(b) Alternate Assessment. A process 
that measures the performance of stu-
dents with disabilities unable to par-
ticipate, even with accommodations 
provided, in system-wide assessment. 

(c) Alternative Educational Setting 
(AES). A temporary setting other than 
the school (e.g., home, installation li-
brary) normally attended by the stu-
dent. The interim AES shall: 

(1) Be selected so as to enable the 
child to continue to progress in the 
general curriculum, although in an-
other setting, and to continue to re-
ceive those services and modifications, 
including those described in the child’s 
current IEP, that shall enable the child 
to meet the goals set out in that IEP; 
and 

(2) Include services and modifications 
to address the behavior that resulted in 
the child being considered or placed in 
an AES. 

(d) Assessment. The ongoing proce-
dures used by appropriately qualified 
personnel throughout the period of a 
child’s eligibility determination to 
identify the child’s unique needs; the 
family’s strengths and needs related to 

development of the child; and the na-
ture and extent of early intervention 
services that are needed by the child 
and the child’s family to meet their 
unique needs. 

(e) Assistive Technology Device. Any 
item, piece of equipment, or product 
system, whether acquired commer-
cially or off the shelf, modified, or cus-
tomized, that is used to increase, main-
tain, or improve functional capabilities 
of children with disabilities. 

(f) Assistive Technology Service. Any 
service that directly assists an indi-
vidual with a disability in the selec-
tion, acquisition, or use of an assistive 
technology device. The term includes 
the following: 

(1) The evaluation of the needs of an 
individual with a disability, including 
a functional evaluation in the individ-
ual’s customary environment. 

(2) Purchasing, leasing, or otherwise 
providing for the acquisition of assist-
ive technology devices by individuals 
with disabilities. 

(3) Selecting, designing, fitting, cus-
tomizing, adapting, applying, main-
taining, repairing, or replacing assist-
ive technology devices. 

(4) Coordinating and using other 
therapies, interventions, or services 
with assistive technology devices, such 
as those associated with existing edu-
cational and rehabilitative plans and 
programs. 

(5) Training or technical assistance 
for an individual with disabilities or 
the family of an individual with dis-
abilities. 

(6) Training or technical assistance 
for professionals (including individuals 
providing educational rehabilitative 
services), employers, or other individ-
uals who provide services to, employ, 
or are otherwise substantially involved 
in the major life functions of an indi-
vidual with a disability. 

(g) Attention Deficit Disorder (ADD). 
As used in this part, encompasses at-
tention-deficit hyperactivity disorder 
(ADHD) and ADD without hyper-
activity. The essential features of the 
disorder are developmentally inappro-
priate degrees of inattention, impul-
siveness, and in some instances, hyper-
activity. 

(1) Either diagnosis must be made by 
appropriate medical personnel. 
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(2) ADD and ADHD are not specific 
disabling conditions under this part, 
although a child with either may be el-
igible for EIS and/or special education 
and related services as ‘‘other health 
impaired’’ by reason of the disability if 
the child’s alertness or vitality is suffi-
ciently compromised. The majority of 
children with ADD/ADHD generally do 
not meet the eligibility criteria as out-
lined in this part. 

(h) Audiology. A service that includes 
the following: 

(1) Identification of children with 
hearing loss. 

(2) Determination of the range, na-
ture, and degree of hearing loss, and 
communication functions including re-
ferral for medical or other professional 
attention for the habilitation of hear-
ing. 

(3) Provision of habilitative activi-
ties, such as language habilitation, au-
ditory training, speech-reading (lip- 
reading), hearing evaluation, and 
speech conservation. 

(4) Creation and administration of 
programs for the prevention of hearing 
loss. 

(5) Counseling and guidance of chil-
dren concerning the prevention of hear-
ing loss. 

(6) Determination of a child’s need 
for group and individual amplification, 
selecting and fitting an aid, and evalu-
ating the effectiveness of amplifi-
cation. 

(i) Autism. A developmental disability 
significantly affecting verbal and non-
verbal communication and social inter-
action, generally evident before age 3 
years that adversely affects edu-
cational performance. Other character-
istics often associated with autism are 
engagement in repetitive activities and 
stereotyped movements, resistance to 
environmental change or change in 
daily routines, and unusual responses 
to sensory experiences. The term does 
not apply if a child’s educational per-
formance is adversely affected pri-
marily because the child has an emo-
tional disturbance as defined in para-
graph (z) of this section. 

(j) Case Study Committee (CSC). A 
school-level team comprised of, among 
others, an administrator or designee 
who is qualified to supervise or provide 
special education, one or more of the 

child’s regular education teachers, one 
or more special education teachers, 
parents, and related service providers 
(if appropriate) who do the following: 

(1) Oversee screening and referral of 
children who may require special edu-
cation. 

(2) Oversee the multidisciplinary 
evaluation of such children. 

(3) Determine the eligibility of chil-
dren for special education and related 
services. 

(4) Formulate individualized instruc-
tion as reflected in an IEP, in accord-
ance with this part. 

(5) Monitor the development, review, 
and revision of IEPs. 

(k) Child-Find. An outreach program 
used by the DoD school systems, the 
Military Departments, and the other 
DoD Components to seek and identify 
children from birth to age 21, inclusive, 
who may require EIS or special edu-
cation and related services. Child-find 
includes all children who are eligible to 
attend a DoD school. Child-find activi-
ties include the dissemination of infor-
mation to military members and DoD 
employees, the identification and 
screening of children, and the use of re-
ferral procedures. 

(l) Children with Disabilities (Ages 3 
through 21, Inclusive). Children, before 
graduation from high school or comple-
tion of the General Education Degree, 
who have one or more impairments, as 
determined by a CSC and who need and 
qualify for special education and re-
lated services. 

(m) Consent. The permission obtained 
from the parent or legal guardian. This 
includes the following: 

(1) The parent is fully informed of all 
information about the activity for 
which consent is sought in the native 
language or in another mode of com-
munication, if necessary. 

(2) The parent understands and 
agrees in writing to the implementa-
tion of the activity for which permis-
sion is sought. That consent describes 
the activity, lists the child’s records (if 
any) to be released outside the Depart-
ment of Defense, and specifies to whom 
the records shall be sent. 

(i) The parent understands that the 
granting of consent is voluntary on the 
part of the parent and may be revoked 
at anytime. 
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(ii) If a parent revokes consent, that 
revocation is not retroactive (i.e., it 
does not negate an action that has oc-
curred after the consent was given and 
before the cognizant authorities re-
ceived the notice of revocation of the 
consent). 

(n) Continuum of Alternative Place-
ments. Instruction in regular classes, 
special classes, special schools, home 
instruction, and instruction in hos-
pitals and institutions; includes provi-
sion for supplementary services (such 
as resource room or itinerant instruc-
tion) to be provided in conjunction 
with regular class placement. 

(o) Counseling Service. A service pro-
vided by a qualified social worker, psy-
chologist, guidance counselor, or other 
qualified personnel. 

(p) Deaf-Blindness. Concomitant hear-
ing and visual impairments, the com-
bination of which causes such severe 
communication, developmental, and 
educational problems that it cannot be 
accommodated in special education 
programs solely for children with deaf-
ness or blindness. 

(q) Deafness. A hearing loss or deficit 
so severe that it impairs a child’s abil-
ity to process linguistic information 
through hearing, with or without am-
plification, and affects the child’s edu-
cational performance adversely. 

(r) Developmental Delay. A significant 
discrepancy in the actual functioning 
of an infant, toddler, or child, birth 
through age 5, when compared with the 
functioning of a non-disabled infant, 
toddler, or child of the same chrono-
logical age in any of the following 
areas: physical, cognitive, communica-
tion, social or emotional, and adaptive 
development as measured using stand-
ardized evaluation instruments and 
confirmed by clinical observation and 
judgment. A child classified with a de-
velopmental delay before the age of 5 
may maintain that eligibility classi-
fication through the age 8. 

(1) A Significant Discrepancy. The 
child is experiencing a developmental 
delay as measured by diagnostic in-
struments and procedures of 2 standard 
deviations below the mean in at least 
one area, or by a 25 percent delay in at 
least one area on assessment instru-
ments that yield scores in months, or a 
developmental delay of 1.5 standard de-

viations below the mean in two or 
more areas, or by a 20 percent delay on 
assessment instruments that yield 
scores in months in two or more of the 
following areas of development: cog-
nitive, physical, communication, social 
or emotional, or adaptive. 

(2) High Probability for Developmental 
Delay. An infant or toddler, birth 
through age 2, with a diagnosed phys-
ical or mental condition, such as chro-
mosomal disorders and genetic syn-
dromes, that places the infant or tod-
dler at substantial risk of evidencing a 
developmental delay without the ben-
efit of EIS. 

(s) DoD Dependents Schools (DoDDS). 
The overseas schools (kindergarten 
through grade 12) established by 20 
U.S.C. 921. The DoDDS are operated 
under DoD Directive 1342.6. 

(t) DoD Domestic Dependent Elemen-
tary and Secondary Schools (DDESS). 
The schools (pre-kindergarten through 
grade 12) established by 20 U.S.C. 921– 
932. The DoD DDESS are operated 
under DoD Directive 1342.21. 

(u) DoD School Systems. The DDESS 
and DoDDS school systems. 

(v) Early Identification and Assessment. 
The implementation of a formal plan 
for identifying a disability as early as 
possible in a child’s life. 

(w) Early Intervention Services. Devel-
opmental services that meet the fol-
lowing criteria: 

(1) Are provided under the super-
vision of a Military Medical Depart-
ment. 

(2) Are provided using Military 
Health Services System resources at no 
cost to the parents. 

(3) Evaluation, Individualized Family 
Service Plan (IFSP) development and 
revision, and Service coordination 
services are provided at no cost to the 
infant’s or toddler’s parents. Parents 
may be charged incidental fees (identi-
fied in Service guidance) that are nor-
mally charged to infants, toddlers, and 
children without disabilities or to their 
parents. 

(4) Are designed to meet the develop-
mental needs of an infant or toddler 
with a disability in any one or more of 
the following areas: 

(i) Physical. 
(ii) Cognitive. 
(iii) Communication. 
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(iv) Social or emotional. 
(v) Adaptive development. 
(5) Meet the standards developed or 

adopted by the Department of Defense. 
(6) Are provided by qualified per-

sonnel including early childhood spe-
cial educators, speech and language pa-
thologists and audiologists, occupa-
tional therapists, physical therapists, 
psychologists, social workers, nurses, 
nutritionists, family therapists, ori-
entation and mobility specialists, pedi-
atricians and other physicians, and cer-
tified and supervised paraprofessional 
assistants, such as certified occupa-
tional therapy assistants. 

(7) Maximally, are provided in nat-
ural environments including the home 
and community settings where infants 
and toddlers without disabilities par-
ticipate. 

(8) Are provided in conformity with 
an IFSP. 

(9) Developmental services include, 
but are not limited to, the following 
services: Family training, counseling, 
and home visits; special instruction; 
speech pathology and audiology; occu-
pational therapy; physical therapy; 
psychological services; Service coordi-
nation services; medical services only 
for diagnostic or evaluation purposes; 
early identification, screening and as-
sessment services; vision services; and 
social work services. Also included are 
assistive technology devices and assist-
ive technology services; health services 
necessary to enable the infant or tod-
dler to benefit from the above EIS; and 
transportation and related costs nec-
essary to enable an infant or toddler 
and the family to receive EIS. 

(x) Educational and Developmental 
Intervention Services (EDIS). Programs 
operated by the Military Medical De-
partments to provide EIS and related 
services in accordance with this part. 

(y) Eligible. Children who meet the 
age, command sponsorship, and depend-
ency requirements established by 10 
U.S.C. 2164, DoD Directive 1342.6, DoD 
Directive 1342.13, and DoD Directive 
5105.4. 

(1) In DoDDS, children without dis-
abilities who meet these requirements, 
and are ages 5 to 21 years, inclusive, 
are entitled to receive educational in-
struction. 

(2) In DDESS, children without dis-
abilities who meet these requirements, 
and are ages 4 to 21 years, inclusive, 
are entitled to receive educational in-
struction. 

(3) In both DoDDS and DDESS, chil-
dren with disabilities, ages 3 through 21 
years, inclusive, are authorized to re-
ceive educational instruction. Addi-
tionally, an eligible infant or toddler 
with disabilities is a child from birth 
through age 2 years who meets either 
the DoDDS or DDESS eligibility re-
quirements except for the age require-
ment. 

(z) Emotional Disturbance. A condition 
confirmed by clinical evaluation and 
diagnosis and that, over a long period 
of time and to a marked degree, ad-
versely affects educational perform-
ance, and exhibits one or more of the 
following characteristics: 

(1) Inability to learn that cannot be 
explained by intellectual, sensory, or 
health factors. 

(2) Inability to build or maintain sat-
isfactory interpersonal relationships 
with peers and teachers. 

(3) Inappropriate types of behavior or 
feelings under normal circumstances. 

(4) A tendency to develop physical 
symptoms or fears associated with per-
sonal or school problems. 

(5) A general pervasive mood of un-
happiness or depression. Includes chil-
dren who are schizophrenic, but does 
not include children who are socially 
maladjusted unless it is determined 
they are seriously emotionally dis-
turbed. 

(aa) Evaluation. The synthesis of as-
sessment information by a multidisci-
plinary team used to determine wheth-
er a particular child has a disability, 
the type and extent of the disability, 
and the child’s eligibility to receive 
early intervention or special education 
and/or related services. 

(bb) Family Training, Counseling, and 
Home Visits. Services provided, as ap-
propriate, by social workers, psycholo-
gists, and other qualified personnel to 
assist the family of a child eligible 
under this part in understanding the 
special needs of the child and enhanc-
ing the child’s development. 

(cc) Free Appropriate Public Education 
(FAPE). Special education and related 
services that: 
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(1) Are provided at no cost to parents 
of a child with a disability, and are 
under the general supervision and di-
rection of the DoDDS or DDESS, in-
cluding children with disabilities who 
have been suspended or expelled from 
school. 

(2) Are provided in the least restric-
tive environment at a preschool, ele-
mentary, or secondary school. 

(3) Are provided in conformity with 
an IEP. 

(4) Meet the requirements of this 
part. 

(dd) Functional Behavioral Assessment. 
A process for identifying the events 
that predict and maintain patterns of 
problem behavior. 

(ee) Functional Vocational Evaluation. 
A student-centered appraisal process 
for vocational development and career 
decision-making. It allows students, 
educators, and others to gather infor-
mation about such development and 
decision-making. Functional voca-
tional evaluation includes activities 
for transitional, vocational, and career 
planning; instructional goals; objec-
tives; and implementation. 

(ff) General Curriculum. The cur-
riculum adopted by the DoD school 
systems for all children from preschool 
through secondary school. To the ex-
tent applicable to an individual child 
with a disability, the general cur-
riculum can be used in any educational 
environment along a continuum of al-
ternative placements, described in 
paragraph (l) of this section. 

(gg) Health Services. Services nec-
essary to enable an infant or toddler to 
benefit from the other EIS being re-
ceived under this part. That term in-
cludes the following: 

(1) Services such as clean intermit-
tent catheterization, tracheotomy 
care, tube feeding, changing of 
dressings or colostomy collection bags, 
and other health services. 

(2) Consultation by physicians with 
other service providers about the spe-
cial healthcare needs of infants and 
toddlers with disabilities that need to 
be addressed in the course of providing 
other EIS. 

(3) That term does not include the 
following: 

(i) Services that are surgical or sole-
ly medical. 

(ii) Devices necessary to control or 
treat a medical condition. 

(iii) Medical services routinely rec-
ommended for all infants or toddlers. 

(hh) Hearing Impairment. An impair-
ment in hearing, whether permanent or 
fluctuating, that adversely affects a 
child’s educational performance, but is 
not included under the definition of 
deafness. 

(ii) Illegal Drug. Means a controlled 
substance as identified in the Con-
trolled Substances Act (21 U.S.C. 812(c)) 
but does not include a substance that 
is legally possessed or used under the 
supervision of a licensed healthcare 
professional or that is legally possessed 
or used under any other authority 
under that Act or under any other pro-
vision of Federal law. 

(jj) Independent Evaluation. An eval-
uation conducted by a qualified exam-
iner who is not employed by either the 
DoD school or EDIS that conducted the 
initial evaluation. 

(kk) Individualized Education Program 
(IEP). A written document defining 
specially designed instruction for a 
student with a disability, ages 3 
through 21 years, inclusive. That docu-
ment is developed and implemented in 
accordance with appendix B of this 
part. 

(ll) Individualized Family Service Plan 
(IFSP). A written document for an in-
fant or toddler, age birth through 2 
years, with a disability and the family 
of such infant or toddler that is devel-
oped, reviewed, and revised in accord-
ance with appendix A of this part. 

(mm) Infants and Toddlers with Dis-
abilities. Children, ages birth through 2 
years, who need EIS because they: 

(1) Are experiencing a developmental 
delay, defined at paragraph (r) of this 
section. 

(2) Have a high probability for devel-
opmental delay as defined at paragraph 
(r)(2) of this section. 

(nn) Inter-Component. Cooperation 
among DoD organizations and pro-
grams, ensuring coordination and inte-
gration of services to infants, toddlers, 
children with disabilities, and their 
families. 

(oo) Medical Services. Those evalua-
tive, diagnostic, therapeutic, and su-
pervisory services provided by a li-
censed and/or credentialed physician to 
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assist CSCs and to implement IEPs. 
Medical services include diagnosis, 
evaluation, and medical supervision of 
related services that, by statute, regu-
lation, or professional tradition, are 
the responsibility of a licensed and 
credentialed physician. 

(pp) Meetings to Determine Eligibility or 
Placement of a Child. All parties to such 
a meeting shall appear personally at 
the meeting site on issuance of written 
notice and establishment of a date con-
venient to the concerned parties. When 
a necessary participant is unable to at-
tend, electronic communication suit-
able to the occasion may be used to in-
volve the unavailable party. Parents 
generally shall be responsible for the 
cost of travel to personally attend 
meetings about the eligibility or place-
ment of their child. 

(qq) Mental Retardation. Significantly 
sub-average general intellectual func-
tioning, existing concurrently with 
deficits in adaptive behavior. This dis-
ability is manifested during the devel-
opmental period and adversely affects 
a child’s educational performance. 

(rr) Multidisciplinary. The involve-
ment of two or more disciplines or pro-
fessions in the integration and coordi-
nation of services, including evaluation 
and assessment activities, and develop-
ment of an IFSP or an IEP. 

(ss) Native Language. When used with 
reference to an individual of limited 
English proficiency, the home language 
normally used by such individuals, or 
in the case of a child, the language nor-
mally used by the parents of the child. 

(tt) Natural Environments. Settings 
that are natural or normal (e.g., home 
or day care setting) for the infant, tod-
dler, or child’s same-age peers who 
have no disability. 

(uu) Non-DoD Placement. An assign-
ment by the DoD school system of a 
child with a disability to a non-DoD 
school or facility. The term does not 
include a home schooling arrangement, 
except pursuant to an IEP. 

(vv) Non-DoD School or Facility. A 
public or private school or other insti-
tution not operated by the Department 
of Defense. That term includes DDESS 
special contractual arrangements. 

(ww) Nutrition Services. Those services 
to infants and toddlers that include, 
but are not limited to, the following: 

(1) Conducting individual assess-
ments in nutritional history and die-
tary intake; anthropometric, bio-
chemical, and clinical variables; feed-
ing skills and feeding problems; and 
food habits and food preferences. 

(2) Developing and monitoring plans 
to address the nutritional needs of in-
fants and toddlers eligible for EIS. 

(3) Making referrals to community 
resources to carry out nutrition goals. 

(xx) Occupational Therapy. Services 
provided by a qualified occupational 
therapist or a certified occupational 
therapist assistant (under the super-
vision of a qualified occupational ther-
apist). That term includes services to 
address the functional needs of chil-
dren (birth through age 21, inclusive) 
related to adaptive development; 
adaptive behavior and play; and sen-
sory, motor, and postural development. 
Those services are designed to improve 
the child’s functional ability to per-
form tasks in home, school, and com-
munity settings, and include the fol-
lowing: 

(1) Identification, assessment, and 
intervention. 

(2) Adaptation of the environment 
and selection, design, and fabrication 
of assistive and orthotic devices to help 
development and promote the acquisi-
tion of functional skills. 

(3) Prevention or minimization of the 
impact of initial or future impairment, 
delay in development, or loss of func-
tional ability. 

(yy) Orthopedic Impairment. A severe 
orthopedic impairment that adversely 
affects a child’s educational perform-
ance. That term includes congenital 
impairments such as club foot or ab-
sence of some member; impairments 
caused by disease, such as polio-
myelitis and bone tuberculosis; and im-
pairments from other causes such as 
cerebral palsy, amputations, and frac-
tures or burns causing contractures. 

(zz) Orientation and Mobility. Services 
provided to blind or visually impaired 
students by qualified personnel to en-
able those students to attain system-
atic orientation to and safe movement 
within their environments in school, 
home and community; and includes 
teaching students the following, as ap-
propriate: 
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(1) To understand spatial and envi-
ronmental concepts and use of informa-
tion received by the senses (such as 
sound, temperature and vibrations) ori-
entation and mobility to establish, 
maintain, or regain orientation and 
line of travel (e.g., using sound at a 
traffic light to cross the street); 

(2) To use the long cane to supple-
ment visual travel skills or as a tool 
for safely negotiating the environment 
for students with no available travel 
vision; 

(3) To understand and use remaining 
vision and distance low vision aids; and 
other concepts, techniques, and tools. 

(aaa) Other Health Impairment. Lim-
ited strength, vitality, or alertness due 
to chronic or acute health problems 
that adversely affect a child’s edu-
cational performance. Such impair-
ments may include ADD, heart condi-
tion, tuberculosis, rheumatic fever, ne-
phritis, asthma, sickle cell anemia, he-
mophilia, seizure disorder, lead poi-
soning, leukemia, or diabetes. 

(bbb) Parent. The biological father or 
mother of a child; a person who, by 
order of a court of competent jurisdic-
tion, has been declared the father or 
mother of a child by adoption; the legal 
guardian of a child; or a person in 
whose household a child resides, if such 
person stands in loco parentis to that 
child and contributes at least one-half 
of the child’s support. 

(ccc) Parent Counseling and Training. 
A service that assists parents in under-
standing the special needs of their 
child’s development and that provides 
them with information on child devel-
opment and special education. 

(ddd) Personally Identifiable Informa-
tion. Information that would make it 
possible to identify the infant, toddler, 
or child with reasonable certainty. In-
formation includes: 

(1) The name of the child, the child’s 
parent, or other family member; the 
address of the child; 

(2) A personal identifier, such as the 
child’s social security number or stu-
dent number; or 

(3) A list of personal characteristics 
or other information that would make 
it possible to identify the child with 
reasonable certainty. 

(eee) Physical Therapy. Services pro-
vided by a qualified physical therapist 

or a certified physical therapist (under 
the supervision of a qualified physical 
therapist). That term includes services 
to children (birth through age 21, inclu-
sive) to address the promotion of 
sensorimotor function through en-
hancement of musculoskeletal status, 
neurobehavioral organization, percep-
tual and motor development, 
cardiopulmonary status, and effective 
environmental adaptation. Those serv-
ices include the following: 

(1) Screening, evaluation, and assess-
ment to identify movement dysfunc-
tion. 

(2) Obtaining, interpreting, and inte-
grating information to appropriate pro-
gram planning to prevent, alleviate, or 
compensate for movement dysfunction 
and related functional problems. 

(3) Providing individual and group 
services or treatment to prevent, al-
leviate, or compensate for movement 
dysfunction and related functional 
problems. 

(fff) Primary Referral Source. Parents 
and the DoD Components, including 
child development centers, pediatric 
clinics, and newborn nurseries, that 
suspect an infant or toddler has a dis-
ability and bring the child to the at-
tention of the EDIS. 

(ggg) Psychological Services. Services 
that include the following: 

(1) Administering psychological and 
educational tests and other assessment 
procedures. 

(2) Interpreting test and assessment 
results. 

(3) Obtaining, integrating, and inter-
preting information about a child’s be-
havior and conditions relating to learn-
ing. 

(4) Consulting with other staff mem-
bers, including service providers, to 
plan programs to meet the special 
needs of children, as indicated by psy-
chological tests, interviews, and behav-
ioral evaluations. 

(5) Planning and managing a program 
of psychological services, including 
psychological counseling for children 
and parents, family counseling, con-
sultation on child development, parent 
training, and education programs. 

(hhh) Public Awareness Program. Ac-
tivities or print materials focusing on 
early identification of infants and tod-
dlers with disabilities. Materials may 
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include information prepared and dis-
seminated by a military medical de-
partment to all primary referral 
sources and information for parents on 
the availability of EIS. Procedures to 
determine the availability of informa-
tion on EIS to parents are also in-
cluded in that program. 

(iii) Qualified. A person who meets 
the DoD-approved or recognized certifi-
cation, licensing, or registration re-
quirements or other comparable re-
quirements in the area in which the 
person provides special education or re-
lated services or EIS to an infant, tod-
dler, or child with a disability. 

(jjj) Recreation. A related service that 
includes the following: 

(1) Assessment of leisure function. 
(2) Therapeutic recreational activi-

ties. 
(3) Recreational programs in schools 

and community agencies. 
(4) Leisure education. 
(kkk) Rehabilitation Counseling. Serv-

ices provided by qualified personnel in 
individual or group sessions that focus 
specifically on career development, em-
ployment preparation, achieving inde-
pendence, and integration in the work-
place and community of the student 
with a disability. The term also in-
cludes vocational rehabilitation serv-
ices provided to a student with disabil-
ities by vocational rehabilitation pro-
grams funded under the Rehabilitation 
Act of 1973, as amended. 

(lll) Related Services. Transportation 
and such developmental, corrective, 
and other supportive services, as re-
quired, to assist a child, age 3 through 
21 years, inclusive, with a disability to 
benefit from special education under 
the child’s IEP. The term includes 
speech-language pathology and audi-
ology, psychological services, physical 
and occupational therapy, recreation 
including therapeutic recreation, early 
identification and assessment of dis-
abilities in children, counseling serv-
ices including rehabilitation coun-
seling, orientation and mobility serv-
ices, and medical services for diag-
nostic or evaluative purposes. That 
term also includes school health serv-
ices, social work services in schools, 
and parent counseling and training. 
The sources for those services are 

school, community, and medical treat-
ment facilities. 

(mmm) Related Services Assigned to the 
Military Medical Departments Overseas. 
Services provided by EDIS to DoDDS 
students, under the development or im-
plementation of an IEP, necessary for 
the student to benefit from special edu-
cation. Those services may include 
medical services for diagnostic or eval-
uative purpose, social work, commu-
nity health nursing, dietary, occupa-
tional therapy, physical therapy, audi-
ology, ophthalmology, and psycho-
logical testing and therapy. 

(nnn) School Health Services. Services 
provided by a qualified school nurse or 
other qualified person. 

(ooo) Separate Facility. A school or a 
portion of a school, regardless of 
whether it is operated by the Depart-
ment of Defense, attended exclusively 
by children with disabilities. 

(ppp) Service Coordination. Activities 
of a service coordinator to assist and 
enable an infant or toddler and the 
family to receive the rights, procedural 
safeguards, and services that are au-
thorized to be provided under appendix 
B of this part. Those activities include 
the following: 

(1) Coordinating the performance of 
evaluations and assessments. 

(2) Assisting families to identify 
their resources, concerns, and prior-
ities. 

(3) Facilitating and participating in 
the development, review, and evalua-
tion of IFSPs. 

(4) Assisting in identifying available 
service providers. 

(5) Coordinating and monitoring the 
delivery of available services. 

(6) Informing the family of support or 
advocacy services. 

(7) Coordinating with medical and 
health providers. 

(8) Facilitating the development of a 
transition plan to preschool services. 

(qqq) Service Provider. Any individual 
who provides services listed in an IEP 
or an IFSP. 

(rrr) Social Work Services in Schools. A 
service that includes the following: 

(1) Preparing a social or develop-
mental history on a child with a dis-
ability. 

(2) Counseling a child and the family 
on a group or individual basis. 

VerDate Aug<31>2005 09:53 Aug 11, 2008 Jkt 214123 PO 00000 Frm 00342 Fmt 8010 Sfmt 8010 Y:\SGML\214123.XXX 214123dw
as

hi
ng

to
n3

 o
n 

P
R

O
D

P
C

61
 w

ith
 C

F
R



333 

Office of the Secretary of Defense § 57.3 

(3) Working with those problems in a 
child’s home, school, or community 
that adversely affect adjustment in 
school. 

(4) Using school and community re-
sources to enable a child to benefit 
from the educational program. 

(sss) Special Education. Specially de-
signed instruction, including physical 
education, which is provided at no cost 
to the parent or guardians to meet the 
unique needs of a child with a dis-
ability, including instruction con-
ducted in the classroom, in the home, 
in hospitals and institutions, and in 
other settings. 

(1) That term includes speech-lan-
guage pathology or any other related 
service if the service consists of spe-
cially designed instruction, at no cost 
to the parents, to meet the unique 
needs of a child with a disability. 

(2) That term also includes voca-
tional education if it consists of spe-
cially designed instruction, at no cost 
to the parents, to meet the unique 
needs of a child with a disability. 

(3) At No Cost. For a child eligible to 
attend a DoD school without paying 
tuition, specially designed instruction 
and related services are provided with-
out charge. Incidental fees normally 
charged to non-disabled students or 
their parents as a part of the regular 
educational program may be imposed. 

(4) Physical Education. The develop-
ment of the following: 

(i) Physical and motor fitness. 
(ii) Fundamental motor skills and 

patterns. 
(iii) Skills in aquatics, dance, and in-

dividual and group games and sports, 
including intramural and lifetime 
sports. 

(iv) A program that includes special 
physical education, adapted physical 
education, movement education, and 
motor development. 

(ttt) Specially Designed Instruction. 
That term means adapting content, 
methodology or delivery of instruction 
to: 

(1) Address the unique needs of an eli-
gible child under this part; and 

(2) Ensure access of the child to the 
general curriculum, so that she or he 
can meet the educational standards 
within the DoD school systems. 

(uuu) Specific Learning Impairment. A 
disorder in one or more of the basic 
psychological processes involved in un-
derstanding or in using spoken or writ-
ten language that may manifest itself 
as an imperfect ability to listen, think, 
speak, read, write, spell, remember, or 
do mathematical calculations. That 
term includes such conditions as per-
ceptual disabilities, brain injury, mini-
mal brain dysfunction, dyslexia, and 
developmental aphasia. The term, com-
monly called, ‘‘specific learning dis-
ability,’’ does not include learning 
problems that are primarily the result 
of visual, hearing, or motor disabil-
ities; mental retardation; emotional 
disturbance; or environmental, cul-
tural, or economic differences. 

(vvv) Speech and Language Impair-
ments. A communication disorder, such 
as stuttering, impaired articulation, 
voice impairment, or a disorder in the 
receptive or expressive areas of lan-
guage that adversely affects a child’s 
educational performance. 

(www) Speech-Language Pathology 
Services. Services provided by a quali-
fied speech/language therapist or a cer-
tified speech/language assistant (under 
the supervision of a qualified speech/ 
language therapist), that include the 
following: 

(1) Identification of children with 
speech or language impairments. 

(2) Diagnosis and appraisal of specific 
speech or language impairments. 

(3) Referral for medical or other pro-
fessional attention for the habilitation 
or prevention of speech and language 
impairments. 

(4) Provision of speech and language 
services for the habilitation or preven-
tion of communicative impairments. 

(5) Counseling and guidance of chil-
dren, parents, and teachers for speech 
and language impairments. 

(xxx) Supplementary Aids and Services. 
Include aids, services, and other sup-
ports that are provided in regular edu-
cation classes or other educational-re-
lated settings to enable children with 
disabilities to be educated with non- 
disabled children to the maximum ex-
tent appropriate. 

(yyy) Transition Services. (1) A coordi-
nated set of activities for a student 
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that may be required to promote move-
ment from early intervention, pre-
school, and other educational programs 
into different educational settings or 
programs. 

(2) For students 14 years of age and 
older, transition services are designed 
in an outcome-oriented process that 
promotes movement from school to 
post-school activities; including, re-
lated services, post-secondary edu-
cation, vocational training, integrated 
employment; and also including sup-
ported employment, continuing and 
adult education, adult services, inde-
pendent living, or community partici-
pation. The coordinated set of activi-
ties are based on the individual stu-
dent’s needs, considering the student’s 
preferences and interests, and include 
instruction, community experiences, 
the development of employment and 
other post-school adult living objec-
tives, and acquisition of daily living 
skills and functional vocational eval-
uation. 

(zzz) Transportation. A service that 
includes the following: 

(1) Transportation and related costs 
for EIS includes the cost of travel (e.g., 
mileage or travel by taxi, common car-
rier, or other means) and other costs 
(e.g., tolls and parking expenses) that 
are necessary to enable an eligible 
child and the family to receive EIS. 

(2) Services rendered under the IEP 
of a child with a disability: 

(i) Travel to and from school and be-
tween schools, including travel nec-
essary to permit participation in edu-
cational and recreational activities 
and related services. 

(ii) Travel in and around school 
buildings. 

(3) Specialized equipment, including 
special or adapted buses, lifts, and 
ramps, if required to provide transpor-
tation for a child with a disability. 

(aaaa) Traumatic Brain Injury. An ac-
quired injury to the brain caused by an 
external physical force resulting in 
total or partial functional disability or 
psychosocial impairment that ad-
versely affects educational perform-
ance. That term includes open or 
closed head injuries resulting in mild, 
moderate, or severe impairments in 
one or more areas including cognition, 
language, memory, attention, rea-

soning, abstract thinking, judgment, 
problem solving, sensory, perceptual 
and motor abilities, psychosocial be-
havior, physical function, information 
processing, and speech. That term does 
not include brain injuries that are con-
genital or degenerative, or brain inju-
ries that are induced by birth trauma. 

(bbbb) Vision Services. Services nec-
essary to habilitate or rehabilitate the 
effects of sensory impairment resulting 
from a loss of vision. 

(cccc) Visual Impairment. An impair-
ment of vision that, even with correc-
tion, adversely affects a child’s edu-
cational performance. That term in-
cludes both partial sight and blindness. 

(dddd) Vocational Education. Orga-
nized educational programs for the 
preparation of individuals for paid or 
unpaid employment or for additional 
preparation for a career requiring 
other than a baccalaureate or advanced 
degree. 

(eeee) Weapon. Items carried, pre-
sented, or used in the presence of other 
persons in a manner likely to make 
reasonable persons fear for their safe-
ty. They include, but are not limited 
to, guns, look-alike (replica) guns, 
knives, razors, box or carpet cutters, 
slingshots, nunchucks, any flailing in-
strument such as a fighting chain or 
heavy studded or chain belt, objects de-
signed to project a missile, explosives, 
mace, pepper spray, or any other simi-
lar propellant, or any other object con-
cealed, displayed, or brandished in a 
manner that reasonably provokes fear. 

§ 57.4 Policy. 

It is DoD policy that: 
(a) Eligible infants and toddlers with 

disabilities and their families shall be 
provided EIS consistent with appendix 
A of this part. 

(b) Eligible children with disabilities, 
ages 3 through 21 years, inclusive, shall 
be provided a FAPE in the least re-
strictive environment, consistent with 
appendix B of this part. 

(c) The Military Medical Depart-
ments and DoDDS shall cooperate in 
the delivery of related services to eligi-
ble children with disabilities, ages 3 
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through 21 years, inclusive, that re-
quire such services to benefit from spe-
cial education. Related services as-
signed to the Military Medical Depart-
ments are defined in § 57.3 and are pro-
vided in accordance with appendix C of 
this part. DDESS is responsible for the 
delivery of all related services to eligi-
ble children with disabilities, ages 3 
through 21 years, inclusive, served by 
DDESS. 

(d) The Military Medical Depart-
ments shall provide EIS in both domes-
tic and overseas areas, and related 
services assigned to them in overseas 
areas, at the same priority as medical 
care is provided to active duty military 
members. 

§ 57.5 Responsibilities. 
(a) The Under Secretary of Defense 

(Personnel and Readiness) (USD (P&R)) 
shall: 

(1) Establish a DoD-AP consistent 
with appendix D of this part. 

(2) Establish and chair, or designate a 
‘‘Chair,’’ of the DoD-CC consistent with 
appendix E of this part. 

(3) Ensure that inter-Component 
agreements or other mechanisms for 
inter-Component coordination are in 
effect between the DoD Components 
providing services to infants, toddlers 
and children. 

(4) Ensure the implementation of pro-
cedural safeguards consistent with ap-
pendix F of this part. 

(5) In consultation with the General 
Counsel of the Department of Defense 
(GC, DoD) and the Secretaries of the 
Military Departments: 

(i) Ensure that eligible infants and 
toddlers with disabilities and their 
families are provided comprehensive, 
coordinated and multidisciplinary EIS 
under 20 U.S.C. 921–932 and 10 U.S.C. 
2164 as provided in appendix A of this 
part. 

(ii) Ensure that eligible children with 
disabilities (ages 3 through 21 years, in-
clusive) are provided a FAPE under 
U.S.C. 921–932 and 10 U.S.C. 2164 as pro-
vided in appendix A of this part. 

(iii) Ensure that eligible DoDDS stu-
dents are provided related services, as 
provided in appendix C of this part. 

(iv) Ensure that all eligible DDESS 
students are provided related services 
by DDESS. 

(v) Ensure the development of a DoD- 
wide comprehensive child-find system 
to identify eligible infants, toddlers, 
and children ages birth through 21 
years, inclusive, under DoD Directive 
1342.6 who may require early interven-
tion or special education services. 

(vi) Ensure that personnel are identi-
fied to provide the mediation services 
specified in appendix 7 of this part. 

(vii) Ensure that transition services 
are available to promote movement 
from early intervention, preschool, and 
other educational programs into dif-
ferent educational settings and post- 
secondary environments. 

(viii) Ensure compliance with this 
Part in the provision of special serv-
ices, in accordance with appendix H of 
this part and other appropriate guid-
ance. 

(ix) Ensure that personnel are identi-
fied and trained to provide the moni-
toring specified in appendix H of this 
part 

(x) Ensure that the Military Depart-
ments deliver the following: 

(A) In overseas and domestic areas, a 
comprehensive, coordinated, and mul-
tidisciplinary program of EIS for eligi-
ble infants and toddlers (birth through 
2 years, inclusive) with disabilities. 

(B) In overseas areas, the related 
services as defined in § 57.3 for eligible 
children with disabilities, ages 3 
through 21 years, inclusive. 

(xi) Ensure the development and im-
plementation of a comprehensive sys-
tem of personnel development in the 
area of special services for the Depart-
ment of Defense Education Activity 
(DoDEA) and the Military Depart-
ments. That system shall include pro-
fessionals, paraprofessionals, and pri-
mary referral source personnel in the 
areas of special services, and may also 
include: 

(A) Implementation of innovative 
strategies and activities for the re-
cruitment and retention of personnel 
providing special services, ensuring 
that personnel requirements are estab-
lished consistent with recognized cer-
tification, licensing, registration, or 
other comparable requirements for per-
sonnel providing special services, and 
allow the use of paraprofessionals and 
assistants who are appropriately 
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trained and supervised to assist in the 
provision of special services. 

(B) Training personnel to coordinate 
transition services for infants and tod-
dlers from an early intervention pro-
gram to preschool or other appropriate 
services 

(C) Ensuring that training is pro-
vided in and across disciplines. 

(xii) Develop procedures to compile 
data on the numbers of eligible infants 
and toddlers with disabilities and their 
families in need of EIS, and children in 
need of special education and related 
services, in accordance with DoD Di-
rectives 5400.7 and 5400.11. Those data 
elements shall include, at a minimum, 
the following: 

(A) The number of infants and tod-
dlers and their families served. 

(B) The number of children served. 
(C) The types of services provided. 
(D) Other information required to 

evaluate and monitor the provision of 
services. 

(xiii) Resolve disputes among the 
DoD Components involving appendix A 
of this part. 

(xiv) Ensure the assigned responsibil-
ities for the delivery of special services 
are reviewed at least every 5 years to 
determine the most appropriate dis-
tribution of responsibilities. 

(b) The Assistant Secretary of Defense 
(Health Affairs) (ASD(HA)), under the 
Principal Deputy Under Secretary of De-
fense for Personnel and Readiness 
(PDUSD(P&R)), shall: 

(1) Ensure the provision of advice and 
consultation about the provision of EIS 
and related services to the USD(P&R) 
and the GC, DoD. 

(2) Ensure the development of 
healthcare provider workload stand-
ards and performance levels to deter-
mine staffing requirements of des-
ignated centers. These standards shall 
take into account the provider training 
needs, the requirements of this part, 
and the additional time required to 
provide EIS (in domestic and overseas 
areas) and related services (in overseas 
areas) as defined in § 57.3 for assess-
ment and treatment and for coordina-
tion with other DoD Components, such 
as the DoD school systems. 

(3) Assign the Military Medical De-
partments geographical areas of re-
sponsibility for providing related serv-

ices and EIS under paragraph (c)(1) of 
this section. Periodically review the 
alignment of geographic areas to en-
sure that base closures and other 
resourcing issues are considered in the 
cost effective delivery of services. 

(4) Establish a system for compiling 
data required by this part. 

(c) The Secretaries of the Military De-
partments shall: 

(1) In consultation with DoDEA, es-
tablish Educational and Developmental 
Intervention Services (EDIS) within 
the following areas: 

(i) Designated overseas areas of geo-
graphical responsibility, capable of 
providing necessary related services 
and EIS to support the needs of eligible 
beneficiaries. 

(ii) Domestic areas, capable of pro-
viding necessary EIS to support the 
needs of eligible beneficiaries. 

(2) Staff EDIS with appropriate pro-
fessional staff, as necessary based on 
services required, which should include 
occupational therapist(s) with pedi-
atric experience; physical therapist(s) 
with pediatric experience; audiol-
ogist(s) with pediatric experience; child 
psychiatrist(s); clinical psychologist(s) 
with pediatric experience; social work-
er(s) with pediatric experience; speech 
language pathologists; community 
health nurse(s) or the equivalent; pedi-
atrician(s) with experience and/or 
training in developmental pediatrics; 
certified assistants (for example, cer-
tified occupational therapy assistants 
or physical therapy assistants); and 
early childhood special educators. 

(3) Provide a comprehensive, coordi-
nated, inter-Component, community- 
based system of EIS for eligible infants 
and toddlers with disabilities (birth 
through 2 inclusive) and their families 
using the procedures established by 
this part and guidelines from the 
ASD(HA) on staffing and personnel 
standards. 

(4) Provide related services, as de-
fined in § 57.3 to DoDDS students who 
are on IEPs using the procedures estab-
lished by this part and guidelines from 
the ASD(HA) on staffing and personnel 
standards. 

(5) To DoDDS students, provide 
transportation to and from the site 
where related services are provided by 
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the Military Medical Department, if 
not provided at the school. 

(6) Provide transportation to and 
from the site where EIS is provided, if 
it is not provided in the home or some 
other natural environment. 

(d) The Surgeons General of the Mili-
tary Departments shall: 

(1) Ensure the development of poli-
cies and procedures for providing, docu-
menting, and evaluating EIS and re-
lated services assigned to the Military 
Medical Departments, as defined in 
§ 57.3 (mmm). 

(2) Ensure that EDIS participates in 
the existing military treatment facil-
ity (MTF) quality assurance program, 
which monitors and evaluates the med-
ical services for children receiving such 
services as described by this part. 
Standards used by the Joint Commis-
sion on Accreditation of Health Organi-
zations or equivalent standards shall 
be used, where applicable, to ensure ac-
cessibility, acceptability, and adequacy 
of the medical portion of the program 
provided by EDIS. 

(3) Ensure that each program pro-
viding EIS is monitored for compliance 
with this part at least once every 3 
years in accordance with appendix H of 
this part. 

(4) Ensure that resources are allo-
cated in accordance with the 
healthcare provider workload stand-
ards and performance levels developed 
under the direction of the ASD(HA). 

(5) Ensure the cooperation and co-
ordination between their respective of-
fices, the offices of other Surgeons 
General, and DoDEA with respect to 
the implementation of this Part. 

(6) Ensure that training is available 
for each healthcare professional pro-
viding EIS or related services. This 
training shall include information 
about the roles and responsibilities of 
the providers and the development of 
an Individualized Family Service Plan 
(IFSP) or an IEP. 

(7) Ensure the provision of in-service 
training on EIS and related services to 
educational, legal, and other suitable 
personnel, if requested and feasible. 

(8) Provide professional supervision 
of the EDIS provision of EIS and re-
lated services in the overseas areas, as 
designated in (b)(3) of this section and 

of EIS in domestic areas of responsi-
bility. 

(9) Submit to the DoD-CC a report 
not later than July 31 of each year cer-
tifying that all EDIS are in compliance 
with this part and other DoD guidance 
in accordance with appendix H of this 
part. 

(e) The Director, Department of Defense 
Education Activity under the Deputy 
Under Secretary of Defense (Military 
Community and Family Policy), and the 
PDUSD(P&R), shall ensure that the Di-
rectors of the DoD school systems 
shall: 

(1) Ensure that eligible children with 
disabilities, ages 3 through 21 years, in-
clusive, are provided a FAPE. 

(2) Ensure that the educational needs 
of children with and without disabil-
ities are met comparably, consistent 
with appendix B of this part. 

(3) Ensure that educational facilities 
and services operated by the DoD 
school systems for children with and 
without disabilities are comparable. 

(4) Maintain records on special edu-
cation and related services provided to 
eligible children with disabilities, ages 
3 through 21 years, inclusive, con-
sistent with 21 U.S.C. 812(c). 

(5) Provide any or all special edu-
cation and related services required by 
a child with a disability, ages 3 
through 21 years, inclusive, other than 
those furnished by the Secretaries of 
the Military Departments through 
inter-Agency, intra-Agency, and inter- 
Service arrangements, or through con-
tracts with private parties when funds 
are authorized and appropriated. 

(6) Provide transportation, which is a 
related service under this Part, to stu-
dents with disabilities when transpor-
tation is prescribed in the student’s 
IEP. The DoD school systems shall fur-
nish transportation between the stu-
dent’s home (or another location speci-
fied in the IEP) and the DoD school. 

(7) Provide transportation to and 
from the site where DDESS provides 
related services, if not provided at the 
school. 

(8) Participate in the development 
and implementation of a comprehen-
sive system of personnel development. 

(9) Ensure that all programs pro-
viding special education and related 
services, including those provided by 
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the Military Medical Departments, are 
monitored for compliance with this 
part in accordance with appendix H of 
this part. 

(10) Provide physical space for the 
provision of occupational therapy, 
physical therapy, and psychological 
services in those DoDDS facilities 
where EDIS shall provide related serv-
ices. 

(11) Provide physical space for the 
provision of occupational therapy, 
physical therapy, psychological serv-
ices, and therapists’ offices in con-
struction of DoDDS facilities at those 
locations where EDIS shall provide re-
lated services. The DoDDS shall deter-
mine the specifics of space design in 
consultation with the responsible Mili-
tary Department’s medical authorities 
concerned and the Defense Medical Fa-
cilities Office, Office of the ASD(HA). 

(12) The DoDDS shall provide repair 
and maintenance support, custodial 
support, and utilities to the areas de-
scribed in paragraphs (e)(10) and (e)(11) 
of this section. 

(13) The DoDDS shall maintain oper-
ational control of therapy and office 
space. 

(14) Ensure that all newly con-
structed or renovated DoD school fa-
cilities are fully accessible to persons 
with mobility impairments including 
those in wheelchairs. 

(15) Report not later than July 31 of 
each year to the DoD-CC on the fol-
lowing: 

(i) Number of children with disabil-
ities participating in regular and alter-
nate system-wide assessment. 

(ii) Performance of children with dis-
abilities on the regular system-wide as-
sessment and on the alternate system- 
wide assessment. 

(iii) By district, rate of suspension 
and expulsion of students with disabil-
ities compared to regular education 
students. 

(f) The Director, Defense Office of 
Hearings and Appeals (DOHA), under the 
General Counsel of the Department of De-
fense, shall ensure impartial due proc-
ess hearings are provided consistent 
with appendix G of this part. 

§ 57.6 Procedures. 
(a) The procedures for EIS for infants 

and toddlers with disabilities and their 

families are prescribed in appendix A of 
this part. 

(b) The procedures for educational 
programs and services for children with 
disabilities, ages 3 through 21 years, in-
clusive, on IEPs are prescribed in ap-
pendix B of this part. 

(c) The procedures for the provision 
of related services for DoDDS students 
with disabilities, ages 3 through 21, in-
clusive, are prescribed in appendix C of 
this part 

(d) Procedural safeguards and parent 
and student rights are prescribed in ap-
pendix F of this part. 

(e) The procedures for conducting 
mediation and due process hearings are 
prescribed in appendix G of this part. 

(f) The procedures for conducting 
compliance monitoring are prescribed 
in appendix H of this part. 

APPENDIX A TO PART 57—PROCEDURES 
FOR THE PROVISION OF EARLY INTER-
VENTION SERVICES FOR INFANTS AND 
TODDLERS WITH DISABILITIES AND 
THEIR FAMILIES 

A. IDENTIFICATION AND SCREENING 

(1) Each Military Department shall develop 
and implement in its assigned geographic 
area a comprehensive child-find public 
awareness program that focuses on the early 
identification of children who are eligible to 
receive EIS under this part. The public 
awareness program must inform the public 
about: 

(i) The EDIS early intervention program; 
(ii) The child-find system, including: 
(A) The purpose and scope of the system; 
(B) How to make referrals to service pro-

viders that includes timelines and provides 
for participation by primary referral sources; 
and 

(C) How to gain access to a comprehensive, 
multidisciplinary evaluation and other EIS; 
and 

(D) A central directory that includes a de-
scription of the EIS and other relevant re-
sources available in each military commu-
nity overseas. 

(2) EDIS must prepare and disseminate ma-
terials for parents on the availability of EIS 
to all primary referral sources, especially 
hospitals, physicians, and child development 
centers. 

(3) Upon receipt of a referral, EDIS shall 
appoint a service coordinator. 

(4) Procedures for Identification and 
Screening. All children referred to the EDIS 
for EIS shall be screened to determine the 
appropriateness of the referral and to guide 
the assessment process. 
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(i) Screening does not constitute a full 
evaluation. At a minimum, screening shall 
include a review of the medical and develop-
mental history of the referred child through 
a parent interview and/or a review of medical 
records. 

(ii) If screening was conducted prior to the 
referral, or if there is a substantial or obvi-
ous biological risk, screening may not be 
necessary. 

B. ASSESSMENT AND EVALUATION 

(1) The assessment and evaluation of each 
child must: 

(i) Be conducted by a multidisciplinary 
team. 

(ii) Be based on informed clinical opinion; 
and 

(iii) Include the following: 
(A) A review of pertinent records related to 

the child’s current health status and medical 
history. 

(B) An evaluation of the child’s level of 
functioning in each of the following develop-
mental areas: 

(i) Cognitive development. 
(ii) Physical development, including vision 

and hearing. 
(iii) Communication development. 
(iv) Social or emotional development. 
(v) Adaptive development. 
(iv) An assessment of the unique needs of 

the child in terms of each of the develop-
mental areas in paragraph B.(1)(iii)(B) of this 
appendix, including the identification of 
services appropriate to meet those needs. 

(2) Family Assessment. (i) Family assess-
ments must be family-directed and designed 
to determine the resources, priorities, and 
concerns of the family and the identification 
of the supports and services necessary to en-
hance the family’s capacity to meet the de-
velopmental needs of the child. 

(ii) Any assessment that is conducted must 
be voluntary on the part of the family. 

(iii) If an assessment of the family is car-
ried out, the assessment must: 

(A) Be conducted by personnel trained to 
utilize appropriate methods and procedures. 

(B) Be based on information provided by 
the family through a personal interview; and 

(C) Incorporate the family’s description of 
its resources, priorities, and concerns related 
to enhancing the child’s development. 

(3) Standards for Assessment Selection and 
Procedures. EDIS shall ensure, at a min-
imum, that: 

(i) Tests and other evaluation materials 
and procedures are administered in the na-
tive language of the parents or other mode of 
communication, unless it is clearly not fea-
sible to do so. 

(ii) Any assessment and evaluation proce-
dures and materials that are used are se-
lected and administered so as not to be ra-
cially or culturally discriminatory. 

(iii) No single procedure is used as the sole 
criterion for determining a child’s eligibility 
under this part; and 

(iv) Evaluations and assessments are con-
ducted by qualified personnel. 

(4) With the parent’s consent, EIS may 
begin before the completion of the assess-
ment and evaluation when it has been deter-
mined by a multidisciplinary team that the 
child and/or the child’s family needs the 
service immediately. Although all assess-
ments have not been completed, an IFSP 
must be developed before the start of serv-
ices. The remaining assessments must then 
be completed in a timely manner. 

C. ELIGIBILITY 

(1) Eligibility shall be determined at an 
EIS team meeting that includes parents. 

(i) The EIS team shall document the basis 
for eligibility on an eligibility report. 

(ii) A copy of the eligibility report shall be 
provided to the parent at the eligibility 
meeting. 

(2) Children with disabilities from birth 
through age 2 are eligible for EIS if they 
meet one of the following criteria: 

(i) The child is experiencing a develop-
mental delay as defined in § 57.3(r). 

(ii) The child has a diagnosed physical or 
mental condition that has a high probability 
of resulting in developmental delay, as de-
fined in § 57.3(s). 

D. TIMELINES 

(1) The initial evaluation and assessment 
of each child (including the family assess-
ment) must be completed within a timely 
manner. 

(2) The Military Department responsible 
for providing EIS shall develop procedures to 
ensure that in the event of exceptional cir-
cumstances that make it impossible to com-
plete the evaluation and assessment within a 
timely manner (e.g., if a child is ill), EDIS 
shall: 

(i) Document those circumstances; and 
(ii) Develop and implement an interim 

IFSP, to the extent appropriate and con-
sistent with this part. 

E. IFSP 

(1) Each Military Department shall ensure 
that the EDIS develop and implement an 
IFSP for each child, birth through 2 years of 
age, who meets the eligibility criteria for 
EIS in section B of this appendix. 

(2) The IFSP Meeting. The EDIS shall estab-
lish and convene a meeting to develop the 
IFSP of a child with a disability. That meet-
ing shall be scheduled as soon as possible fol-
lowing a determination by the EDIS that the 
child is eligible for EIS, but not later than 45 
days from the date of the referral for serv-
ices. 
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(3) Meetings to develop and review the 
IFSP must include the following partici-
pants: 

(i) The parent or parents of the child. 
(ii) Other family members, as requested by 

the parent, if feasible. 
(iii) An advocate or person outside of the 

family, if the parent requests that person’s 
participation. 

(iv) The services coordinator who has 
worked with the family since the initial re-
ferral of the child or who has been des-
ignated as responsible for the implementa-
tion of the IFSP. 

(v) The person(s) directly involved in con-
ducting the evaluations and assessments. 

(vi) As appropriate, persons who shall pro-
vide services to the child or family. 

(4) If a person listed in paragraph E.(3) of 
this appendix is unable to attend a meeting, 
arrangements must be made for the person’s 
involvement through other means, including 
the following: 

(i) Participating in a telephone conference 
call. 

(ii) Having a knowledgeable, authorized 
representative attend the meeting. 

(iii) Making pertinent records available at 
the meeting. 

(5) The IFSP shall be written in a reason-
able time after assessment and shall contain 
the following: 

(i) A statement of the child’s current de-
velopmental levels including physical, cog-
nitive, communication, social or emotional, 
and adaptive behaviors based on profes-
sionally acceptable objective criteria. 

(ii) With the concurrence of the family, a 
statement of the family’s resources, prior-
ities, and concerns about enhancing the 
child’s development. 

(iii) A statement of the major outcomes 
expected to be achieved for the child and the 
family. Additionally, the statement shall 
contain the criteria, procedures, and 
timelines used to determine the degree to 
which progress toward achieving the out-
comes is being made and whether modifica-
tion or revision of the outcomes and services 
are necessary. 

(iv) A statement of the specific EIS nec-
essary to meet the unique needs of the child 
and the family including the frequency, in-
tensity, and method of delivering services. 

(v) The projected number of sessions nec-
essary to achieve the outcomes listed in the 
IFSP. 

(vi) A statement of the natural environ-
ments in which EIS shall be provided, and a 
justification of the extent, if any, to which 
the services shall not be provided in a nat-
ural environment. 

(vii) The projected dates for initiation of 
services and the anticipated duration of 
those services. 

(viii) The name of the service coordinator 
who shall be responsible for the implementa-

tion of the IFSP and coordination with other 
agencies and persons. In meeting these re-
quirements, EDIS may: 

(A) Assign the same service coordinator 
who was appointed at the time that the child 
was initially referred for evaluation to be re-
sponsible for implementing a child’s and 
family’s IFSP; or 

(B) Appoint a new service coordinator. 
(C) Appoint a service coordinator re-

quested by the parents. 
(ix) The steps to be taken supporting the 

transition of the toddler with a disability to 
preschool or other services. These steps must 
include: 

(A) Discussions with, and training of, par-
ents regarding future placements and other 
matters related to the child’s transition; 

(B) Procedures to prepare the child for 
changes in service delivery, including steps 
to help the child adjust to, and function in, 
a new setting; and 

(C) The transmission of information about 
the child to the DoD school system, to en-
sure continuity of services, including evalua-
tion and assessment information, and copies 
of IFSPs that have been developed and im-
plemented in accordance with this Part. 

(6) The contents of the IFSP shall be ex-
plained to the parents and an informed, writ-
ten consent from the parents shall be ob-
tained before providing EIS described in that 
plan. 

(7) If a parent does not provide consent for 
participation in all EIS, the services shall 
still be provided for those interventions to 
which a parent does give consent. 

(8) The IFSP shall be evaluated at least 
once a year and the family shall be provided 
an opportunity to review the plan at 6-month 
intervals (or more frequently, based on the 
child and family needs). The purpose of the 
periodic review is to determine the fol-
lowing: 

(i) The degree to which progress toward 
achieving the outcomes is being made; and 

(ii) Whether modification or revision of the 
outcomes or services is necessary. 

(9) The review may be carried out by a 
meeting or by another means that is accept-
able to the parents and other participants. 

F. MAINTENANCE OF RECORDS 

(1) The EDIS officials shall maintain all 
EIS records, in accordance with DoD Direc-
tive 5400.11. 

(2) The IFSP and the documentation of 
services delivered in accordance with the 
IFSP are educational records and shall be 
maintained accordingly. 
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APPENDIX B TO PART 57—PROCEDURES 
FOR THE PROVISION OF EDUCATIONAL 
PROGRAMS AND SERVICES FOR CHIL-
DREN WITH DISABILITIES, AGES 3 
THROUGH 21 YEARS, INCLUSIVE 

A. IDENTIFICATION 

(1) It is the responsibility of the DoD 
school system officials to engage in child- 
find activities to locate, identify, and with 
informed parental consent, evaluate all chil-
dren who are eligible to enroll in the DDESS 
under DoD Directive 1342.26 or in the DoDDS 
under DoD Directive 1342.13 who may require 
special education and related services. 

(2) Referral of a Child for Special Education 
or Related Services. The DoD school system 
officials, related service providers, parents, 
or others who suspect that a child has a pos-
sible disabling condition shall refer that 
child to the CSC. 

(3) Procedures for Identification and Screen-
ing. The DoD school system officials shall 
conduct the following activities to deter-
mine if a child needs special education and 
related services: 

(i) Screen educational records. 
(ii) Screen students using system-wide or 

other basic skill tests in the areas of read-
ing, math, and language arts. 

(iii) Screen school health data such as re-
ports of hearing, vision, speech, or language 
tests and reports from healthcare personnel 
about the health status of a child. 

(iv) Analyze school records to obtain perti-
nent information about the basis for suspen-
sions, exclusions, withdrawals, and discipli-
nary actions. 

(v) Coordinate the transition of children 
from early intervention to preschool. 

(4) In cooperation with the Military De-
partments, conduct on-going child-find ac-
tivities and publish, periodically, any infor-
mation, guidelines, and direction on child- 
find activities for eligible children with dis-
abilities, ages 3 through 21 years, inclusive. 

B. ASSESSMENT AND EVALUATION 

(1) Every child eligible to attend a DoD 
school who is referred to a CSC shall receive 
a full and comprehensive diagnostic evalua-
tion of educational needs. An evaluation 
shall be conducted before an IEP is devel-
oped or placement is made in a special edu-
cation program. 

(2) Procedures for Assessment and Evaluation. 
A CSC shall ensure that the following ele-
ments are included in a comprehensive as-
sessment and evaluation of a child: 

(i) Assessment of visual and auditory acu-
ity. 

(ii) A plan to assess the type and extent of 
the disability. A child shall be assessed in all 
areas related to the suspected disability. 
When necessary, the assessment plan shall 
include the following: 

(A) Assessment of the level of functioning 
academically, intellectually, emotionally, 
socially, and in the family. 

(B) Observation in an educational environ-
ment. 

(C) Assessment of physical status including 
perceptual and motor abilities. 

(D) Assessment of the need for transition 
services for students 14 years and older, the 
acquisition of daily living skills, and func-
tional vocational assessment. 

(iii) The involvement of parents. 
(3) The CSC shall use all locally available 

community, medical, and school resources to 
accomplish the assessment. At least one spe-
cialist with knowledge in the area of the sus-
pected disability shall be a member of the 
multidisciplinary assessment team. 

(4) Each assessor shall prepare an indi-
vidual assessment report that includes: 

(i) Demographic information about the stu-
dent and the assessor. 

(ii) The problem areas constituting the 
bases for a referral. 

(iii) A behavioral observation of the child 
during testing. 

(iv) The instruments and techniques used 
for the assessment. 

(v) A description of the child’s strengths 
and limitations. 

(vi) The results of the assessment; and 
(vii) The instructional implications of the 

findings for educational functioning. 
(5) Standards for Assessment Selection and 

Procedures. All DoD elements, including the 
CSC and related services providers, shall en-
sure that assessment materials and evalua-
tion procedures are in compliance with the 
following criteria: 

(i) Selected and administered so as not to 
be racially or culturally discriminatory. 

(ii) Administered in the native language or 
mode of communication of the child, unless 
it clearly is not possible to do so. 

(iii) Materials and procedures used to as-
sess a child with limited English proficiency 
are selected and administered to ensure that 
they measure the extent to which the child 
has a disability and needs special education, 
rather than measuring the child’s English 
language skills. 

(iv) Validated for the specific purpose for 
which they are used or intended to be used. 

(v) Administered by trained personnel in 
compliance with the instructions of the test-
ing instrument. 

(vi) Administered such that no single pro-
cedure is the sole criterion for determining 
eligibility or an appropriate educational pro-
gram for a child with a disability. 

(vii) Selected to assess specific areas of 
educational needs and strengths and not 
merely to provide a single general intel-
ligence quotient. 

(viii) Administered to a child with im-
paired sensory, motor, or communication 
skills so that the results reflect accurately a 
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child’s aptitude or achievement level or 
whatever other factors the test purports to 
measure, rather than reflecting the child’s 
impaired sensory, manual, or speaking skills 
(unless those skills are the factors that the 
test purports to measure). 

(6) Review of Existing Evaluation Data. As 
part of an initial evaluation (if appropriate) 
and as part of any reevaluation, the CSC 
shall review existing evaluation data on the 
child, including: 

(i) Evaluations and information provided 
by the parents of the child; 

(ii) Current classroom-based assessments 
and observations; 

(iii) Observations by teachers and related 
services providers; and 

(iv) On the basis of that review, and input 
from the child’s parents, identify what addi-
tional data, if any, are needed to determine: 

(A) Whether the child has a particular cat-
egory of disability, or in the case of a re-
evaluation of a child, whether the child con-
tinues to have such a disability. 

(B) The present levels of performance and 
educational needs of the child. 

(C) Whether the child needs special edu-
cation and related services, or in the case of 
a reevaluation of a child, whether the child 
continues to need special education and re-
lated services; and 

(D) Whether any additions or modifications 
to the special education and related services 
are needed to enable the child to meet the 
measurable annual goals set out in the IEP 
of the child and to participate, as appro-
priate, in the general curriculum. 

(v) The CSC may conduct its review with-
out a meeting. 

(vi) The CSC shall administer tests and 
other evaluation materials as may be needed 
to produce the data identified under para-
graph B.(2) of this appendix. 

C. ELIGIBILITY 

(1) The CSC shall: 
(i) Ensure that the full comprehensive 

evaluation of a child is accomplished by a 
multidisciplinary team. The team shall be 
comprised of teachers or other specialists 
with knowledge in the area of the suspected 
disability. 

(ii) Convene a meeting to determine the 
eligibility of a child for special education 
and related services. 

(iii) Meet as soon as possible after a child 
has been assessed to determine the eligi-
bility of the child for services. 

(iv) Afford the child’s parents the oppor-
tunity to participate in the CSC eligibility 
meeting. 

(v) Issue a written eligibility report that 
contains the following: 

(A) Identification of the child’s disabling 
condition. 

(B) A synthesis of the formal and informal 
findings of the multidisciplinary assessment 
team. 

(C) A summary of information from the 
parents, the child, or other persons having 
significant contact with the child. 

(D) A determination of eligibility state-
ment. 

(E) A list of the educational areas affected 
by the child’s disability, a description of the 
child’s educational needs, and a statement of 
the child’s present level of performance. 

(2) Reevaluation for Eligibility. School offi-
cials shall reevaluate the eligibility of a 
child with a disability every 3 years, or more 
frequently, if conditions warrant. 

(i) The scope and type of the reevaluation 
shall be determined individually based on a 
child’s performance, behavior, and needs dur-
ing the reevaluation and the review of exist-
ing data in accordance with paragraph B.(6) 
of this appendix. 

(ii) The CSC is not required to conduct as-
sessments unless requested to do so by the 
child’s parents. 

(iii) If the CSC determines that no addi-
tional data are needed to determine whether 
the child continues to be a child with a dis-
ability, the CSC shall notify the parents of: 

(A) The determination that no additional 
assessment data are needed and the reasons 
for their determination; and 

(B) The right of the parents to request an 
assessment to determine whether the child 
continues to be a child with a disability. 

D. IEP 

(1) The DoD school system officials shall 
ensure that the CSC develop and implement 
an IEP for each child with a disability who: 

(i) Is enrolled in the DoD school system; 
(ii) In DoDDS, is home-schooled, eligible to 

enroll in DoDDS on a space-required, tui-
tion-free basis and whose sponsors have com-
pleted a registration form and complied with 
other registry procedures and requirements 
of the school; 

(iii) In DDESS, is home-schooled and eligi-
ble to enroll on a tuition-free basis and 
whose sponsors have completed a registra-
tion form and complied with other registry 
procedures and requirements of the school; 
or 

(iv) Is placed in another institution by the 
DoD school system. 

(2) The CSC shall convene a meeting to de-
velop, review, or revise the IEP of a child 
with a disability. That meeting shall: 

(i) Be scheduled as soon as possible fol-
lowing a determination by the CSC that the 
child is eligible for special education and re-
lated services. 

(ii) Include minimally as participants the 
following: 

(A) An administrator or school representa-
tive other than the child’s teacher who is 
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qualified to provide or supervise the provi-
sion of special education and is knowledge-
able about the general curriculum and avail-
able resources. 

(B) The child’s teacher (if the child is, or 
may be, participating in the regular edu-
cation environment); 

(C) A special education teacher or pro-
vider. 

(D) One or both of the child’s parents. 
(E) The child, if appropriate. 
(F) For a child with a disability who has 

been evaluated for the first time, a rep-
resentative of the evaluation team who is 
knowledgeable about the evaluation proce-
dures used and is familiar with the results of 
the evaluation. 

(G) Other individuals invited at the discre-
tion of the parent or school who have knowl-
edge or special expertise regarding the child, 
including related services personnel, as ap-
propriate. 

(3) Development of the IEP. The CSC shall 
prepare the IEP with the following: 

(i) A statement of the child’s present levels 
of educational performance including a de-
scription of: 

(A) How the child’s disability affects in-
volvement and progress in the general cur-
riculum or for preschoolers, how the dis-
ability affects participation in appropriate 
activities. 

(B) A description of the child’s participa-
tion in the regular classroom (if the child 
participates in the regular education envi-
ronment), extracurricular and other non-aca-
demic activities; and 

(C) If necessary, an explanation of the ex-
tent to which the child shall not participate 
with children who are not disabled in these 
activities. 

(ii) A statement of measurable annual 
goals including benchmarks or short-term 
instructional objectives related to meeting: 

(A) The child’s needs that result from the 
disability to enable the child to be involved 
in and progress in the general curriculum; 

(B) Each of the child’s other needs result-
ing from his or her disability. 

(iii) A statement of the special education 
and related services and supplementary aids 
and services to be provided to the child, or 
on behalf of the child and a statement of the 
program modifications or supports for school 
personnel that shall be provided for the child 
to: 

(A) Advance appropriately toward attain-
ing the annual goals. 

(B) Be involved in and progress in the gen-
eral curriculum in accordance with this part 
and to participate in extracurricular and 
other non-academic activities; and 

(C) Be educated and participate with other 
children with or without disabilities. 

(iv) A statement of any individual modi-
fications in the administration of system- 
wide or district-wide assessment of student 

achievement that are needed for the child to 
participate in the assessment. 

(v) If the CSC determines that the child 
shall not participate in a particular system- 
wide or district-wide assessment of student 
achievement (or part of an assessment), a 
statement of: 

(A) Why that assessment is not appropriate 
for the child; and 

(B) How the child shall be assessed using 
alternate assessments to measure student 
progress. 

(vi) A statement explaining how the child’s 
progress towards annual goals shall be meas-
ured. 

(vii) A statement explaining how parents 
shall be informed, at least as often as par-
ents are informed of progress of children who 
are not disabled, of: 

(A) Their child’s progress toward annual 
goals; and 

(B) The extent to which that progress is 
sufficient to enable the child to achieve the 
goals by the end of the year. 

(viii) A statement of special education, re-
lated services, and modifications necessary 
for the child to advance appropriately to-
ward the annual goals. 

(ix) A statement of the amount of time 
that each service shall be provided to the 
child, to include the projected date for begin-
ning of services and location and duration of 
those services (including adjusted school day 
or an extended school year) and modifica-
tions. 

(x) A statement of the physical education 
program provided in one of the following set-
tings: 

(A) In the regular education program. 
(B) In the regular education program with 

adaptations, modifications, or the use of as-
sistive technology. 

(C) Through specially designed instruction 
based on the goals and objectives included in 
the IEP. 

(xi) Beginning at age 14, and updated annu-
ally: 

(A) A statement of transition service needs 
under applicable components of the child’s 
IEP that focuses on his or her course of 
study and augments the standard transition 
requirements. 

(B) A statement of needed transition serv-
ices, including inter-Agency responsibilities. 

(xii) Beginning at least one year before the 
child reaches the age of majority, a state-
ment that the child has been informed of 
those rights that transfer to him or her 
under this Part. 

(xiii) A statement of special transportation 
requirement, if any. 

(xiv) A statement of the vocational edu-
cation program for secondary students. If a 
specially designed instructional program is 
required, the necessary goals and objectives 
in the IEP shall be included. 
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(4) Consideration of Special Factors. The CSC 
shall consider: 

(i) Assistive technology needs for all chil-
dren. 

(ii) Language needs for the limited English 
proficient child. 

(iii) Providing Braille instruction, unless 
the CSC determines that the use of Braille is 
not appropriate, for a child who is blind or 
visually impaired. 

(iv) Interventions, strategies, and supports 
including behavior management plans to ad-
dress behavior for a child whose behavior im-
pedes learning. 

(v) Language and communication needs, 
opportunities for communication in the 
child’s language and communication mode, 
including direct instruction in that mode, 
for the child who is deaf or hard of hearing. 

(5) The CSC shall ensure that at least one 
parent understands the special education 
procedures including the due process proce-
dures described in appendix G of this part 
and the importance of the parent’s participa-
tion in those processes. School officials shall 
use devices or hire interpreters or other 
intermediaries who might be necessary to 
foster effective communications between the 
school and the parent about the child. 

(6) The CSC shall ensure that all provisions 
developed for any child entitled to an edu-
cation by the DoD school system are fully 
implemented in DoD schools or in non-DoD 
schools or facilities including those requir-
ing special facilities, other adaptations, or 
assistive devices. 

(7) The CSC shall afford the child’s parents 
the opportunity to participate in every CSC 
meeting to determine their child’s initial or 
continuing eligibility for special education 
and related services, or to prepare or change 
the child’s IEP or to determine or change the 
child’s placement. 

(8) In developing each child’s IEP, the CSC 
shall consider the strengths of the child and 
the concerns of the parents for enhancing 
the education of their child. 

E. IMPLEMENTATION OF THE IEP 

The CSC shall: 
(1) Obtain parental agreement and signa-

ture before implementation of the IEP. 
(2) Provide a copy of the child’s IEP to the 

parents. 
(3) Ensure that the IEP is in effect before 

a child receives special education and related 
services. 

(4) Ensure that the IEP is implemented as 
soon as possible following the meetings de-
scribed under paragraph D.(2) of this appen-
dix. 

(5) Provide special education and related 
services, in accordance with the IEP. The 
Department of Defense, the DoD school sys-
tems, and DoD personnel are not accountable 
if a child does not achieve the growth pro-
jected in the annual goals of the IEP, as long 

as services have been provided in accordance 
with the IEP. 

(6) Ensure that the child’s IEP is accessible 
to each regular education teacher, special 
education teacher, related service provider, 
and other service provider who is responsible 
for its implementation, and that each teach-
er and provider is informed of: 

(i) His or her specific responsibilities re-
lated to implementing the child’s IEP; and 

(ii) The specific accommodations, modi-
fications, and supports that must be pro-
vided for the child in accordance with the 
IEP. 

(7) Review the IEP for each child at least 
annually in a CSC meeting to determine 
whether the annual goals for the child are 
being achieved. 

(8) Revise the IEP, as appropriate, to ad-
dress: 

(i) Any lack of progress toward the annual 
goals and in the general curriculum, where 
appropriate. 

(ii) The results of any reevaluation. 
(iii) Information about the child provided 

by the parents. 
(iv) The child’s anticipated needs. 

F. TRANSFERRING STUDENTS 

(1) When a student transfers to a DoD 
school with a current IEP from a non-DoD 
school, the CSC shall convene promptly an 
IEP meeting to address eligibility and spe-
cial education services as described in sec-
tions C and D of this appendix. The CSC 
may: 

(i) Accept the child’s current IEP by noti-
fying and obtaining consent of the parents to 
use the current IEP and all elements con-
tained in it. 

(ii) Initiate a CSC meeting to revise the 
current IEP, if necessary. 

(iii) Initiate an evaluation of the child, if 
necessary. 

(2) When a student with a current IEP 
transfers from one DoD school to another, 
the CSC shall accept the child’s eligibility 
and current IEP by notifying and obtaining 
consent of the parents to use the current IEP 
and all elements contained in it. 

G. LEAST RESTRICTIVE ENVIRONMENT 

(1) To the maximum extent, a child with a 
disability should be placed with children who 
are not disabled. Special classes, separate 
schooling, or other removal of a child with a 
disability from the regular education envi-
ronment shall occur only when the type or 
severity of the disability is such that edu-
cation in regular classes with the use of sup-
plementary aids and services cannot be 
achieved satisfactorily. 

(2) A child shall not be placed by the DoD 
school system in any special education pro-
gram unless the CSC has developed an IEP. If 
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a child with a disability is applying for ini-
tial admission to a school, the child shall 
enter on the same basis as a child without a 
disability. A child with an IEP, and with the 
consent of a parent and school officials, may 
receive an initial placement in a special edu-
cation program under procedures listed in 
section F of this appendix. 

(3) A placement decision requires the fol-
lowing: 

(i) Parent participation in the decision and 
parent consent to the placement before ac-
tual placement of the child, except as other-
wise provided in paragraph H.(2) of this ap-
pendix. 

(ii) Delivery of educational instruction and 
related services in the least restrictive envi-
ronment. 

(iii) The CSC to base placements on the 
IEP and to review the IEP at least annually. 

(iv) The child to participate, to the max-
imum extent appropriate to the needs and 
abilities of the child, in school activities in-
cluding meals, assemblies, recess periods, 
and field trips with children who are not dis-
abled. 

(v) Consideration of factors affecting the 
child’s well-being, including the effects of 
separation from parents. 

(vi) A child to attend a DoD school that is 
located as close as possible to the residence 
of the parent who is sponsoring the child’s 
attendance. Unless otherwise required by the 
IEP, the school should be the same school 
that the child would have attended had he or 
she not been disabled. 

H. DISCIPLINE 

(1) All regular disciplinary rules and proce-
dures applicable to children attending a DoD 
school shall apply to children with disabil-
ities who violate school rules and regula-
tions or disrupt regular classroom activities, 
subject to the following provisions. School 
personnel may remove a child with a dis-
ability from the child’s current placement 
(to the extent removal would be applied to 
children who are not disabled): 

(i) On an emergency basis for the duration 
of the emergency when it reasonably appears 
that the child’s behavior may endanger the 
health, welfare, or safety of self or any other 
child, teacher, or school personnel. 

(ii) For not more than 10-cumulative 
school days in a school year for any viola-
tion of school rules. 

(2) Change of Placement. If a child is re-
moved from his or her current placement for 
more than 10-cumulative school days in a 
school year, it is considered a change of 
placement. 

(i) Not later than the date on which the de-
cision to make a change in placement is 
made, the school must notify parents of the 
decision and of all procedural safeguards, as 
described in section B of appendix F of this 
part. 

(ii) Not later than 10 days following the 
change of placement, the CSC must: 

(A) Convene a meeting of the IEP team and 
other qualified personnel to conduct a mani-
festation determination as described in para-
graph H.(5) of this appendix and 

(B) Convene an IEP meeting to review the 
IEP to develop appropriate behavioral inter-
ventions to address the child’s behavior and 
implement those interventions. This review 
may be conducted at the same meeting that 
is convened under paragraph H.(2)(ii)(A) of 
this appendix. 

(i) If the child has a behavioral interven-
tion plan, the CSC must review the plan and 
its implementation, and modify the plan and 
its implementation as necessary, to address 
the behavior. 

(ii) If the child does not have a behavioral 
intervention plan, the CSC must develop an 
assessment plan to include a functional be-
havioral assessment. 

(iii) As soon as practicable after developing 
the assessment plan and completing the as-
sessments required by the plan, the CSC 
must convene an IEP meeting to develop a 
behavioral intervention plan to address that 
behavior, and shall implement the plan. 

(3) After a child with a disability has been 
removed from his or her current placement 
for more than 10-cumulative school days in a 
school year, during any subsequent days of 
removal the DoD school system must provide 
services to the extent necessary to enable 
the child to appropriately progress in the 
general curriculum and appropriately ad-
vance toward achieving the goals set out in 
the child’s IEP. 

(4) Alternative Education Setting (AES). 
School personnel may order a change in 
placement of a child with a disability in ac-
cordance with the requirements of paragraph 
H.(2) of this appendix to an appropriate in-
terim AES for the same amount of time that 
a non-disabled child would be subject to dis-
cipline, but for not more than 45 days, if: 

(i) The child carries a weapon to school or 
to a school function under the jurisdiction of 
the DoD school system; or 

(ii) The child knowingly possesses or uses 
illegal drugs or sells or solicits the sale of a 
controlled substance while at school or at a 
school function under the jurisdiction of a 
DoD school system. 

(5) Manifestation Determination. The CSC 
shall determine whether the child’s behavior 
is the result of the child’s disability by con-
sidering all relevant information including 
evaluation results, observation of the child, 
information provided by the parents of the 
child, and the child’s IEP and placement. 

(i) Unless all of the following are evident, 
the CSC must consider the child’s behavior 
to be a manifestation of the disability: 

(A) IEP and placement were appropriate 
and the special education services, supple-
mentary aides and services, and behavior 
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intervention strategies were provided con-
sistent with the child’s IEP and placement; 

(B) The child’s disability did not impair his 
or her ability to understand the impact and 
consequences of the behavior subject to the 
disciplinary action; and 

(C) The child’s disability did not impair his 
or her ability to control the behavior subject 
to disciplinary action. 

(ii) If the CSC determines that the child’s 
behavior was a manifestation of the dis-
ability, the child is not subject to removal 
from current educational placement as a dis-
ciplinary action, except as provided for in 
paragraph H.(1)(i) of this appendix. 

(A) The child’s parents shall be notified of 
the right to have an IEP meeting before any 
changes in the child’s placement. 

(B) The CSC shall address the behavior 
that was the subject of the disciplinary ac-
tion, by: 

(i) Reviewing the child’s educational place-
ment to ensure that it is appropriate in con-
sideration of the child’s behavior. 

(ii) Revising the IEP to include goals, serv-
ices, and modifications that address the be-
havior subject to disciplinary action, as nec-
essary. 

(iii) If the CSC determines that the child’s 
behavior was not the result in whole or part 
of the disability, relevant disciplinary proce-
dures may be applied to the child in the 
same manner in which it would be applied to 
a child without a disability, except as pro-
vided in FAPE. 

I. PARENT APPEAL 

(1) If the parent disagrees with the mani-
festation determination or with any decision 
regarding placement, the parent may request 
a hearing. 

(2) The school system shall arrange for an 
expedited hearing in accordance with appen-
dix G of this part. 

(3) Placement During Appeal. When a parent 
requests a hearing challenging placement in 
an interim AES, the child shall remain in 
the interim AES pending the decision of the 
hearing officer or until the expiration of the 
time period provided for in paragraph H.(3) of 
this appendix whichever comes first, unless 
the parent and the school system agree oth-
erwise. 

(i) After expiration of the interim AES, 
during the pendency of any proceedings to 
challenge the proposed change in placement, 
the child shall return and remain in the 
child’s placement prior to the interim AES. 

(ii) If the school personnel maintain that it 
is dangerous for the child to return to his or 
her placement prior to the interim AES, the 
DoD school system may request an expedited 
hearing. 

J. ORDER BY A HEARING OFFICER 

A hearing officer may order a change in 
the placement of a child with a disability to 
an interim AES for not more than 45 days, if 
the hearing officer: 

(1) Determines that the DoD school system 
has demonstrated by substantial evidence 
that maintaining the current placement of 
such child is substantially likely to result in 
injury to the child or to others. 

(2) Considers the appropriateness of the 
child’s current placement. 

(3) Considers whether the school system 
has made reasonable efforts to minimize the 
risk of harm in the child’s current place-
ment, including the use of supplementary 
aids and services; and 

(4) Determines that the interim AES meets 
the requirements of section A of this appen-
dix. 

K. CHILDREN NOT YET DETERMINED ELIGIBLE 
FOR SPECIAL EDUCATION 

Children who have not yet been determined 
eligible for special education and who have 
violated the disciplinary rules and proce-
dures may assert the protections of the 
IDEA if the DoD school system had knowl-
edge that the child had a disability before 
the behavior occurred. 

(1) The DoD school system is considered to 
have had knowledge if: 

(i) The parents expressed concern in writ-
ing to the school system personnel that the 
child needed special education or related 
services. 

(ii) The child’s behavior or performance in-
dicated a need for services. 

(iii) The child’s parents requested an eval-
uation; or 

(iv) The child’s teacher or other DoD 
school system personnel expressed concern 
about the behavior or performance to the 
CSC, the school principal, assistant prin-
cipal, or district special education coordi-
nator. 

(2) If the DoD school system does not have 
knowledge of a disability prior to discipli-
nary action, the child shall be subject to the 
regular disciplinary rules and procedures. 

(3) If an evaluation were requested during 
the time the child is subjected to discipli-
nary action, the evaluation shall be expe-
dited. The child shall remain in his or her 
current placement until determined eligible 
for special education or related services. 

(4) The DoD school system is not con-
strained from reporting crime to the appro-
priate law enforcement authorities and shall 
ensure that special education and discipli-
nary records are transmitted to the appro-
priate law enforcement and judicial authori-
ties. 
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L. CHILDREN WITH DISABILITIES WHO ARE 
PLACED IN A NON-DOD SCHOOL OR FACILITY 

(1) Children with disabilities who are eligi-
ble to receive a DoD school system edu-
cation, but are placed in a non-DoD school or 
facility by a DoD school system, shall have 
all the rights of children with disabilities 
who are enrolled in a DoD school. 

(2) A child with a disability may be placed 
in a non-DoD school or facility only if re-
quired by the IEP. 

(3) Placement by DoDDS in a host-nation 
non-DoD school or facility shall be made 
under the host-nation requirements. 

(4) Placement by DoDDS in a host-nation 
non-DoD school or facility is subject to all 
treaties, executive agreements, and status of 
forces agreements between the United States 
and the host nations, and all DoD and DoD 
school system regulations. 

(5) If a DoD school system places a child 
with a disability in a non-DoD school or fa-
cility as a means of providing special edu-
cation and related services, the program of 
that institution, including non-medical care 
and room and board, as prescribed in the 
child’s IEP, must be provided at no cost to 
the child or the child’s parents. The DoD 
school system or the responsible DoD Com-
ponent shall pay the costs in accordance 
with this part. 

(6) DoD school officials shall initiate and 
conduct a meeting to develop an IEP for the 
child before placement. A representative of 
the non-DoD school or facility should attend 
the meeting. If the representative cannot at-
tend, the DoD school system officials shall 
communicate in other ways to ensure par-
ticipation including individual or conference 
telephone calls. The IEP must meet the fol-
lowing standards: 

(i) Be signed by an authorized DoD school 
system official before it becomes valid. 

(ii) Include a determination that the DoD 
school system does not currently have or 
cannot reasonably create an educational pro-
gram appropriate to meet the needs of the 
child with a disability. 

(iii) Include a determination that the non- 
DoD school or facility and its educational 
program and related services conform to the 
requirements of this part. 

(7) Cost of Tuition for Non-DoD School or Fa-
cility. The Department of Defense is not au-
thorized to reimburse the costs of special 
education if a parent unilaterally places the 
student in a non-DoD school without ap-
proval of the cognizant CSC and the Super-
intendent, in coordination with the Director 
of the DoD school system. A valid IEP must 
document the necessity of the placement in 
a non-DoD school or facility. 

(i) Reimbursement may be required if a 
hearing officer determines that the DoD 
school system had not made FAPE available 
in a timely manner prior to enrollment in 

the non-DoD school and that the private 
placement is appropriate. 

(ii) Reimbursement may be reduced or de-
nied if the parents did not inform the CSC 
that the placement determined by the CSC 
was rejected, including a statement of their 
concerns, and that they intended to place a 
child in a non-DoD school; or if 10 business 
days (Monday through Friday, except for 
Federal holidays) prior to the parents’ re-
moval of the child from the school, the par-
ents failed to provide written notice to the 
DoD school system of their rejection of the 
placement decision concerning the child, the 
reasons for their rejection, and their intent 
to remove the child; or if the CSC informed 
parents of its intent to evaluate the child, 
but parents did not make the child available. 

(iii) Reimbursement may not be reduced or 
denied for failure to provide the required no-
tice if the parents cannot read and write in 
English; compliance would result in physical 
or emotional harm to the child; the DoD 
school prevented the parent from providing 
notice; or the parents had not received no-
tice of a requirement to provide required no-
tice. 

M. CONFIDENTIALITY OF THE RECORDS 

The DoD school system and EDIS officials 
shall maintain all student records in accord-
ance with DoD Directive 5400.11. 

N. DISPUTE RESOLUTION 

A parent, teacher, or other person covered 
by this part may file a written complaint 
about any aspect of this part that is not a 
proper subject for adjudication by a due 
process hearing officer, in accordance with 
DSR 2500.11. 

APPENDIX C TO PART 57—PROCEDURES 
FOR THE PROVISION OF RELATED 
SERVICES BY THE MILITARY MEDICAL 
DEPARTMENTS TO DODDS STUDENTS 
ON IEPS 

A. EVALUATION PROCEDURES 

(1) Upon request by a DoDDS CSC, the re-
sponsible EDIS shall ensure that a qualified 
medical authority conducts or verifies a 
medical evaluation for use by the CSC in de-
termining the medically related disability 
that results in a child’s need for special edu-
cation and related services, and oversees an 
EDIS evaluation used in determining a 
child’s need for related services. 

(i) This medical or related services evalua-
tion, including necessary consultation with 
other medical personnel, shall be supervised 
by a physician or other qualified healthcare 
provider. 

(ii) This medical evaluation shall include a 
review of general health history, current 
health assessment, systems evaluation to in-
clude growth and developmental assessment, 
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and, if pertinent, detailed evaluation of gross 
motor and fine motor adaptive skills, psy-
chological status, and visual and 
audiological capabilities, including details of 
present level of performance in each of these 
areas affecting the student’s performance in 
school. 

(iii) The EDIS-related services evaluation 
shall be specific to the areas addressed in the 
referral by the CSC. 

(2) EDIS shall provide a summary evalua-
tion report to the CSC that responds to the 
questions posed in the original referral. The 
written report shall include: 

(i) Demographic information about the 
child. 

(ii) Behavioral observation of the child 
during testing. 

(iii) Instruments and techniques used. 
(iv) Evaluation results. 
(v) Descriptions of the child’s strengths 

and limitations. 
(vi) Instructional implications of the find-

ings; and 
(vii) The impact of the child’s medical con-

dition(s), if applicable, on his or her edu-
cational performance. 

(3) If EDIS determines that in order to re-
spond to the CSC referral the scope of its as-
sessment and evaluation must be expanded 
beyond the areas specified in the initial pa-
rental permission, EDIS must: 

(i) Obtain parental permission for the addi-
tional activities. 

(ii) Complete their initial evaluation by 
the original due date; and 

(iii) Notify the CSC of the additional eval-
uation activities. 

(4) When additional evaluation information 
is submitted by EDIS, the CSC shall review 
all data and determine the need for program 
changes and/or the reconsideration of eligi-
bility. 

(5) An EDIS provider shall serve on the 
CSC when eligibility, placement, or require-
ments for related services that EDIS pro-
vides are to be determined. 

(6) Related services provided by EDIS, pur-
suant to an IEP, are educational and not 
medical services. 

B. IEP 

(1) EDIS shall be provided the opportunity 
to participate in the IEP meeting. 

(2) EDIS shall provide related services as-
signed to EDIS that are listed on the IEP. 

C. LIAISON WITH DODDS 

Each EDIS shall designate an EDIS Liai-
son Officer to: 

(1) Provide liaison between the EDIS and 
DoDDS schools. 

(2) Offer, on a consultative basis, training 
for DoDDS personnel on medical aspects of 
specific disabilities. 

(3) Offer consultation and advice as needed 
regarding the health services provided at 
school (for example, tracheostomy care, tube 
feeding, occupational therapy). 

(4) Participate with DoDDS and legal per-
sonnel in developing and delivering in-serv-
ice training programs that include famil-
iarization with various conditions that im-
pair a child’s educational endeavors, the re-
lationship of medical findings to educational 
functioning, related services, and this part. 

APPENDIX D TO PART 57—THE DOD-AP 

A. MEMBERSHIP 

(1) The DoD Advisory Panel on Early Inter-
vention and Special Education shall meet as 
needed in publicly announced, accessible 
meetings open to the general public and 
shall comply with DoD Directive 5105.4. The 
DoD-AP members, appointed by the Sec-
retary of Defense, or designee, shall include 
at least one representative from each of the 
following groups: 

(i) Persons with disabilities. 
(ii) Representatives of the Surgeons Gen-

eral of the Military Departments. 
(iii) Representatives of the family support 

programs of the Military Departments. 
(iv) Special education teachers from the 

DoD school system. 
(v) Regular education teachers from the 

DoD school system. 
(vi) Parents of children, ages 3 through 21 

years, inclusive, who are receiving special 
education from the DoD school system. 

(vii) Parents of children, ages birth 
through 2 years, inclusive, who are receiving 
EIS from EDIS. 

(viii) Institutions of higher education that 
prepare early intervention, special edu-
cation, and related services personnel. 

(ix) Special education program managers 
from the DoD school systems. 

(x) Representatives of the Military Depart-
ments and overseas commands, including 
providers of early intervention and related 
services. 

(xi) Representatives of vocational commu-
nity, or business organizations concerned 
with transition services. 

(xii) Other appropriate persons. 
(2) A majority of panel members shall be 

individuals with disabilities or parents of 
children, ages birth through 2 years, inclu-
sive, who are receiving EIS from EDIS and 
children, ages 3 through 21 years, inclusive 
who are receiving special education from the 
DoD school system. 

(3) The DoD-AP members shall serve under 
appointments that shall be for a term not to 
exceed 3 years. 
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B. RESPONSIBILITIES 

(1) Advise the USD(P&R) of unmet needs 
within the Department of Defense in the pro-
vision of special services to infants, toddlers, 
and children with disabilities. 

(2) Advise and assist the Military Depart-
ments in the performance of their respon-
sibilities, particularly the identification of 
appropriate resources and agencies for pro-
viding EIS and promoting inter-Component 
agreements. 

(3) Advise and assist the DoD schools sys-
tems on the provision of special education 
and related services, and on transition of 
toddlers with disabilities to preschool serv-
ices. 

C. ACTIVITIES 

The DoD-AP shall perform the following 
activities: 

(1) Review information about improve-
ments in service provided to children with 
disabilities, ages birth through 21, inclusive, 
in the Department of Defense. 

(2) Receive and consider comments from 
parents, students, professional groups, and 
individuals with disabilities. 

(3) Review policy memoranda on effective 
inter-Department and inter-Component col-
laboration. 

(4) Review the findings of fact and deci-
sions of each impartial due process hearing 
conducted under appendix G of this part. 

(5) Review reports of technical assistance 
and monitoring activities. 

(6) Make recommendations based on pro-
gram and operational information for 
changes in policy and procedures and in the 
budget, organization, and general manage-
ment of the programs providing special serv-
ices. 

(i) Identify strategies to address areas of 
conflict, overlap, duplication, or omission of 
services. 

(ii) When necessary, establish committees 
for short-term purposes comprised of rep-
resentatives from parent, student, profes-
sional groups, and individuals with disabil-
ities. 

(iii) Assist in developing and reporting 
such information and evaluations as may as-
sist the Department of Defense. 

(iv) Comment publicly on rules or stand-
ards about EIS for infants and toddlers, ages 
birth through 2 years, and special education 
of children with disabilities, ages 3 through 
21 years, inclusive. 

(v) Perform such other tasks as may be re-
quested by the USD(P&R). 

D. REPORTING REQUIREMENTS 

(1) Submit an annual report of the DoD- 
AP’s activities and suggestions to the DoD 
Coordinating Committee, by July 31 of each 
year. 

(2) That report is exempt from formal re-
view and licensing under section 5 of DoD In-
struction 7750.7 

APPENDIX E TO PART 57—DOD-CC ON 
EARLY INTERVENTION, SPECIAL EDU-
CATION, AND RELATED SERVICES 

A. COMMITTEE MEMBERSHIP 

The DoD-CC shall meet at least yearly to 
facilitate collaboration in early interven-
tion, special education, and related services 
in the Department of Defense. The DoD-CC 
shall consist of the following members, ap-
pointed by the Secretary of Defense or des-
ignee: 

(1) A representative of the USD(P&R) or 
designee, who shall serve as the Chair. 

(2) Representatives of the Secretaries of 
the Military Departments. 

(3) A representative of the TRICARE Man-
agement Activity. 

(4) Representatives from the DoD school 
systems. 

(5) A representative from the GC, DoD. 

B. RESPONSIBILITIES 

(1) Advise and assist the USD(P&R) in the 
performance of his or her responsibilities. 

(2) At the direction of the USD(P&R), ad-
vise and assist the Military Departments, 
and the DoD school systems in the coordina-
tion of services among providers of early 
intervention, special education, and related 
services. 

(3) Ensure compliance in the provision of 
EIS for infants and toddlers and special edu-
cation and related services for children ages 
3 through 21 years, inclusive. 

(4) Review the recommendations of the 
DoD-AP to identify common concerns, en-
sure coordination of effort, and forward 
issues requiring resolution to the USD(P&R). 

(5) Assist in the coordination of assign-
ments of sponsors who have children with 
disabilities who are or who may be eligible 
for special education and related services in 
the DoDDS or EIS through the Military De-
partments. 

(6) Perform other duties as assigned by the 
USD(P&R), including monitoring the deliv-
ery of services under this part. 

APPENDIX F TO PART 57—PARENT AND 
STUDENT RIGHTS 

A. PARENTAL CONSENT 

(1) The consent of a parent of a child with 
a disability or suspected of having a dis-
ability shall be obtained before any of the 
following: 

(i) Initiation of formal evaluation proce-
dures or re-evaluation. 

(ii) Provision of EIS or initial educational 
placement. 
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(iii) Change in EIS or educational place-
ment. 

(2) If a parent of an infant or toddler (birth 
through 2 years of age) does not provide con-
sent for participation in all EIS, the services 
shall still be provided for those interventions 
to which a parent does give consent. 

(3) If the parent of a child 3 through 21 
years, inclusive, refuses consent to initial 
evaluation, reevaluation, or initial place-
ment in a special education program, the 
DoD school system or the parent may do the 
following: 

(i) Request a conference between the 
school and parents. 

(ii) Request mediation. 
(iii) Initiate an impartial due process hear-

ing under appendix G of this part to show 
cause as to why an evaluation or placement 
in a special education program should or 
should not occur without such consent. If the 
hearing officer sustains the DoD school sys-
tem’s position in the impartial due process 
hearing, the DoD school system may evalu-
ate or provide special education and related 
services to the child without the consent of 
a parent, subject to the further exercise of 
due process rights. 

(4) The Department of Defense shall pro-
tect the child’s rights, by assigning an indi-
vidual to act as a surrogate for the parents, 
when after reasonable effort the Department 
of Defense cannot locate the parents. 

B. PROCEDURAL SAFEGUARDS 

Parents of children with disabilities are af-
forded the following procedural safeguards, 
consistent with appendix G of this part to 
ensure that their children receive appro-
priate special services: 

(1) The timely administrative resolution of 
parental complaints, including hearing pro-
cedures with respect to any matter relating 
to the identification, evaluation, or edu-
cational placement of the child, or the provi-
sion of EIS for an infant or toddler, age birth 
through 2 years, or a free appropriate public 
education for the child, age 3 through 21 
years, inclusive. 

(2) The right to confidentiality of person-
ally identifiable information under DoD Di-
rective 5400.11. 

(3) The right to provision of written notice 
and to have furnished consent prior to the 
release of relevant information outside the 
Department of Defense. 

(4) The right to determine whether they, 
their child, or other family members shall 
accept or decline any portion of EIS, without 
jeopardizing the provision of other EIS. 

(5) The opportunity to examine records on 
assessment, screening, eligibility determina-
tions, and the development and implementa-
tion of the IFSP and IEP. 

(6) Written Notice. The right to prior writ-
ten notice when the EDIS or school proposes, 
or refuses, to initiate or change the identi-

fication, evaluation, placement or provision 
of special services to the child with a dis-
ability. 

(i) The notice must be in sufficient detail 
to inform the parents about: 

(A) The action that is being proposed or re-
fused; 

(B) The reasons for taking the action; 
(C) All procedural safeguards that are 

available under this part as described in 
paragraph B.(7) of this appendix; and 

(D) Conflict resolution procedures, includ-
ing a description of mediation and due proc-
ess hearings procedures and applicable 
timelines, as defined in appendix G of this 
part. 

(ii) The notice must be provided in the na-
tive language of the parent or other mode of 
communication used by the parent, unless it 
is clearly not feasible to do so. 

(7) Procedural Safeguards Notice. Parents 
must be given a Procedural Safeguards No-
tice, at a minimum, upon initial referral for 
evaluation, upon each notification of an 
IFSP or IEP meeting, upon reevaluation of 
the child, and upon receipt of a request for 
due process. 

(i) The procedural safeguards notice must 
include a full explanation of all of the proce-
dural safeguards available with regard to the 
matters in paragraph B.(7) of this appendix 
including the right to: 

(A) Independent educational evaluation for 
school-aged children. 

(B) Prior written notice. 
(C) Parental consent. 
(D) Access to educational or early inter-

vention records. 
(E) Opportunity to present complaints. 
(F) The child’s placement during pendency 

of due process proceedings. 
(G) Procedures for children (3 through 21 

years, inclusive) who are subject to place-
ment in an interim alternative educational 
setting. 

(H) Requirements for unilateral placement 
by parents of children in private schools at 
public expense. 

(I) Mediation. 
(J) Due process hearings, including require-

ments for disclosure of evaluation results 
and recommendations. 

(K) Civil actions. 
(L) The DoD complaint system, including a 

description of how to file a complaint and 
the timelines under those procedures. 

(ii) The procedural safeguards notice must 
be: 

(A) Written in language understandable to 
the general public. 

(B) Provided in the native language of the 
parent or other mode of communication used 
by the parent, unless it is clearly not fea-
sible to do so. If the native language or other 
mode of communication of the parent is not 
a written language, the school system shall 
take steps to ensure that: 
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(i) The notice is translated orally or by 
other means to the parent in his or her na-
tive language or other mode of communica-
tion. 

(ii) The parent understands the content of 
the notice; and 

(iii) There is written evidence that the re-
quirements in paragraph B.(7)(ii)(A) and 
paragraph B.(7)(ii)(B) of this appendix have 
been met. 

(8) Independent Educational Evaluation. A 
parent of a child (3 through 21 years, inclu-
sive) may be entitled to an independent edu-
cational evaluation of the child at the ex-
pense of the DoD school system if the parent 
disagrees with the DoD school system’s eval-
uation of the child. 

(i) If a parent requests an independent edu-
cational evaluation at the school system’s 
expense, the DoD school system must, with-
out unnecessary delay, either: 

(A) Initiate an impartial due process hear-
ing to show that its evaluation is appro-
priate; or 

(B) Ensure an independent evaluation is 
provided at the DoD school system’s expense. 
Unless the DoD school system demonstrates 
in an impartial due process hearing that an 
independent evaluation obtained by the par-
ent did not meet DoD school system criteria. 
In such cases, the parents must bear the cost 
of the evaluation. 

(ii) If the DoD school system initiates a 
hearing and the decision is that the DoD 
school system’s evaluation is appropriate, 
the parents still have the right to an inde-
pendent evaluation, but not at the school 
system’s expense. 

(iii) An independent educational evalua-
tion provided at the DoD school system’s ex-
pense must do the following: 

(A) Conform to the requirements of this 
part. 

(B) Be conducted, when possible, in the 
area where the child resides. 

(C) Meet DoD standards governing persons 
qualified to conduct an educational evalua-
tion, including an evaluation for related 
services. 

(9) The DoD school system, the CSC, and a 
hearing officer appointed under this part 
shall consider any evaluation report pre-
sented by a parent. 

(10) Access to Records. The parents of a child 
with a disability shall be afforded an oppor-
tunity to inspect and review educational 
records about the identification, evaluation, 
and educational placement of the child, and 
the provision of a free public education for 
the child. 

(11) Due Process Rights. (i) The parent of a 
child with a disability, the Military Depart-
ment, or the DoD school system has the op-
portunity to file a written petition for an 
impartial due process hearing under appen-
dix G of this part. The petition may concern 
issues affecting a particular child’s identi-

fication, evaluation, or placement, or the 
provision of EIS or a free and appropriate 
public education. 

(ii) While an impartial due process hearing 
or judicial proceeding is pending, unless the 
EDIS or the DoD school system and the par-
ent of the child agree otherwise, the child 
shall remain in his or her present edu-
cational setting, subject to the disciplinary 
procedures prescribed in section H of appen-
dix B of this part. 

(12) Transfer of Parental Rights at Age of Ma-
jority. (i) In the DoD school systems, a child 
reaches the age of majority at age 18. 

(ii) When a child with a disability reaches 
the age of majority (except for a child with 
a disability who has been determined to be 
incompetent under State law) the rights ac-
corded to parents under this Part transfer to 
the child. 

(iii) When a child reaches the age of major-
ity, the DoD school system shall notify the 
individual and the parents of the transfer of 
rights. 

(iv) When a child with a disability who has 
reached the age of majority, who has not 
been determined to be incompetent, but who 
does not have the ability to provide informed 
consent with respect to his or her edu-
cational program, the Department of Defense 
shall establish procedures for appointing the 
parent of the child to represent the edu-
cational interests of the child throughout 
the period of eligibility for special education 
services. 

APPENDIX G TO PART 57—MEDIATION 
AND HEARING PROCEDURES 

A. PURPOSE 

This appendix establishes requirements for 
the resolution of conflicts through mediation 
and impartial due process hearings. Parents 
of infants, toddlers, and children who are 
covered by this Part and, as the case may be, 
the cognizant Military Medical Department 
or the DoD school system are afforded im-
partial mediation and/or impartial due proc-
ess hearings and administrative appeals 
about the provision of EIS, or the identifica-
tion, evaluation, educational placement of, 
and the FAPE provided to, such children by 
the Department of Defense, in accordance 
with sections 927 and 1400 of 20 U.S.C. and 
section 2164 of 10 U.S.C. 

B. MEDIATION 

(1) Mediation may be initiated by either a 
parent or the Military Medical Department 
concerned or the DoD school system to re-
solve informally a disagreement on any mat-
ter relating to the identification, evaluation, 
or educational placement of the child, or the 
provision of a FAPE to such child. 
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(i) The DoD school system shall participate 
in mediation involving special education and 
related services. 

(ii) The cognizant Military Medical De-
partment shall participate in mediation in-
volving EIS. 

(2) The party initiating mediation must 
notify the other party to the mediation of its 
request to mediate. The initiating party’s re-
quest must be written, include a written de-
scription of the dispute and bear the signa-
ture of the requesting party. Formal ac-
knowledgement of the request for mediation 
shall occur in a timely manner. The parties 
may jointly request mediation. 

(3) Upon agreement of the parties to medi-
ate a dispute, the Military Medical Depart-
ment or DoD school shall forward a request 
for a mediator to higher headquarters, or re-
quest a mediator through the Director, De-
fense Office of Hearings and Appeals (DOHA). 

(i) The cognizant DoDDS Area Special Edu-
cation Coordinator or the DDESS District 
Superintendent shall promptly appoint a me-
diator. The Director, DOHA, through the 
DoHA Office of Alternate Dispute Resolution 
(ADR), shall maintain a roster of mediators 
trained in ADR methods, knowledgeable in 
laws and regulations related to special edu-
cation, and available to mediate disputes 
upon request. When requested, the Director, 
DOHA, through the Office of ADR, shall ap-
point a mediator within 15 business days of 
receiving the request for a due process hear-
ing, unless a party provides written notice to 
the Director, DOHA that the party refuses to 
participate in mediation. 

(ii) The mediator assigned to a dispute 
shall not be employed by the Military Med-
ical Department or the DoD school system 
involved, unless the parties agree otherwise. 

(4) Unless both parties agree otherwise, 
mediation shall commence in a timely man-
ner after both parties agree to mediation. 

(5) The parents of the infant, toddler or 
child and 2 representatives of the EDIS or 
DoD school may participate in mediation. 
With the consent of both parties, other per-
sons may participate in mediation. Either 
party may recess a mediation session to con-
sult advisors, whether or not present, or to 
consult privately with the mediator. 

(6) If the parties resolve the dispute or a 
portion of the dispute, or agree to use an-
other procedure to resolve the dispute, the 
mediator shall ensure that the resolution or 
agreement is reduced to writing and that it 
is signed and dated by the parties and that a 
copy is given to each party. The resolution 
or agreement is legally binding upon the par-
ties. 

(7) Discussions that occur during the medi-
ation process shall be confidential and may 
not be used as evidence in any subsequent 
due process hearing or civil proceeding. Un-
less the parties and the mediator agree, no 
person may record a mediation session, nor 

should any written notes be taken from the 
room by either party. The mediator may re-
quire the parties to sign a confidentiality 
pledge before the commencement of medi-
ation. 

(8) Parents must be provided an oppor-
tunity to meet with appropriate EDIS or 
DoD school system staff in at least one medi-
ation session, if they request a due process 
hearing in accordance with sections A 
through H of this appendix. The parents and 
the Military Medical Department or DoD 
school system must participate in medi-
ation, unless a party objects to mediation. 

(9) Mediation shall not delay hearings or 
appeals related to the dispute. All mediation 
sessions shall be held in a location that is 
convenient to the parties. The Military Med-
ical Department in mediations concerning 
EIS or the DoD school system in mediations 
concerning special education and related 
services shall bear the cost of the mediation 
process. 

(10) Any hearing officer or adjudicative 
body may draw no negative inference from 
the fact that a mediator or a party withdrew 
from mediation or that mediation did not re-
sult in settlement of a dispute. 

C. HEARING ADMINISTRATION 

(1) The Defense Office of Hearings and Ap-
peals (DOHA) shall have administrative re-
sponsibility for the proceedings authorized 
by sections D through H of this appendix. 

(2) This appendix shall be administered to 
ensure that the findings, judgments, and de-
terminations made are prompt, fair, and im-
partial. 

(3) Impartial hearing officers, who shall be 
DOHA Administrative Judges, shall be ap-
pointed by the Director, DOHA, and shall be 
attorneys in good standing of the bar of any 
State, the District of Columbia, or a com-
monwealth, territory or possession of the 
United States, who are also independent of 
the DoD school system or the Military Med-
ical Department concerned in proceedings 
conducted under this appendix. A parent 
shall have the right to be represented in such 
proceedings by counsel or by persons with 
special knowledge or training with respect to 
the challenges of individuals with disabil-
ities. The DOHA Department Counsel nor-
mally shall appear and represent the DoD 
school system in proceedings conducted 
under this appendix, when such proceedings 
involve a child age 3 to 21, inclusive. When 
an infant or toddler is involved, the Military 
Medical Department responsible under this 
part for delivering EIS shall either provide 
its own counsel or request counsel from the 
DOHA. 

D. HEARING PRACTICE AND PROCEDURE 

(1) Hearing. (i) Should mediation be refused 
or otherwise fail to resolve the issues on the 
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provision of EIS to an infant or toddler or 
the identification or evaluation of such an 
individual, the parent may request and shall 
receive a hearing before a hearing officer to 
resolve the matter. The parents of an infant 
or toddler and the Military Medical Depart-
ment concerned shall be the only parties to 
a hearing conducted under this appendix. 

(ii) Should mediation be refused or other-
wise fail to resolve the issues on the provi-
sion of a FAPE to a child with a disability, 
age 3 to 21, inclusive, or the identification, 
evaluation, or educational placement of such 
an individual, the parent or the school prin-
cipal, for the DoD school system, may re-
quest and shall receive a hearing before a 
hearing officer to resolve the matter. The 
parents of a child age 3 to 21, inclusive, and 
the DoD school system shall be the only par-
ties to a hearing conducted under this appen-
dix. 

(2) The parents and the Military Medical 
Department or DoD school system must have 
an opportunity to obtain an impartial due 
process hearing, if the parents object to: 

(i) A proposed formal educational assess-
ment or proposed denial of a formal edu-
cational assessment of their child. 

(ii) The proposed placement of their child 
in, or transfer of their child to a special edu-
cation program. 

(iii) The proposed denial of placement of 
their child in a special education program or 
the transfer of their child from a special edu-
cation program. 

(iv) The proposed provision or addition of 
special education services for their child; or 

(v) The proposed denial or removal of spe-
cial education services for their child. 

(3) The parent or the attorney representing 
the child shall include in the petition, the 
name of the child, the address of the resi-
dence of the child, the name of the school 
the child is attending, a description of the 
nature of the problem of the child relating to 
the proposed or refused initiation or change, 
including the facts relating to the problem, 
and a proposed resolution of the problem to 
the extent known and available to the par-
ents at the time. 

(4) The DoD school system may file a writ-
ten petition for a hearing to override a par-
ent’s refusal to grant consent for an initial 
evaluation, a reevaluation or an initial edu-
cational placement of the child. The DoD 
school system may also file a written peti-
tion for a hearing to override a parent’s re-
fusal to accept an IEP. 

(5) The party seeking the hearing shall 
submit the petition to the Director, DOHA, 
at P.O. Box 3656, Arlington, Virginia 22203. 
The petitioner shall deliver a copy of the pe-
tition to the opposing party (i.e., the parent 
or the school principal, for the DoD school 
system, or the military MTF commander, for 
the Military Medical Department), either in 
person or by first-class mail, postage pre-

paid. Delivery is complete on mailing. When 
the DoD school system or the Military Med-
ical Department petitions for a hearing, it 
shall inform the other parties of the deadline 
for filing an answer under paragraph D.(6) of 
this appendix and shall provide the other 
parties with a copy of this part. 

(6) An opposing party shall submit an an-
swer to the petition to the Director, DOHA, 
with a copy to the petitioner, at the latest 
by the 15th business day after receipt of the 
petition. The answer shall be as full and 
complete as possible, addressing the issues, 
facts, and proposed relief. The submission of 
the answer is complete upon mailing. 

(7) By 10 business days after receipt of the 
petition, the Director, DOHA, shall assign a 
hearing officer, who then shall have jurisdic-
tion over the resulting proceedings. The Di-
rector, DOHA, shall forward all pleadings to 
the hearing officer. 

(8) The party requesting the hearing shall 
plead with specificity as to what issues are 
in dispute and all issues not specifically 
pleaded with specificity is deemed waived. 
Parties must limit evidence to the issues 
specifically pleaded. A party may amend a 
pleading if the amendment is filed with the 
hearing officer and is received by the other 
parties at least 10 business days before the 
hearing. 

(9) The Director, DOHA, shall arrange for 
the time and place of the hearing, and shall 
provide administrative support. The hearing 
shall be held in the DoD school district at-
tended by the child or at the military base 
location of the EDIS clinic, unless the par-
ties agree otherwise or upon a showing of 
good cause. 

(10) The purpose of a hearing is to establish 
the relevant facts necessary for the hearing 
officer to reach a fair and impartial deter-
mination of the case. Oral and documentary 
evidence that is relevant and material may 
be received. The technical rules of evidence 
shall be relaxed to permit the development 
of a full evidentiary record with the Federal 
Rules of Evidence, title 28, United States 
Code serving as guide. 

(11) The hearing officer shall be the pre-
siding officer, with judicial powers to man-
age the proceeding and conduct the hearing. 
Those powers shall include the authority to 
order an independent evaluation of the child 
at the expense of the DoD school system or 
the Military Medical Department concerned 
and to call and question witnesses. 

(12) Those normally authorized to attend a 
hearing shall be the parents of the individual 
with disabilities, the counsel or personal rep-
resentative of the parents, the counsel and 
professional employees of the DoDDS or the 
Military Medical Department concerned, the 
hearing officer, and a person qualified to 
transcribe or record the proceedings. The 
hearing officer may permit other persons to 
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attend the hearing, consistent with the pri-
vacy interests of the parents and the indi-
vidual with disabilities. The parents have 
the right to an open hearing on waiving in 
writing their privacy rights and those of the 
individual with disabilities who is the sub-
ject of the hearing. 

(13) A verbatim transcription of the hear-
ing shall be made in written or electronic 
form and shall become a permanent part of 
the record. A copy of the written transcript 
or electronic record of the hearing shall be 
made available to a parent on request and 
without cost. The hearing officer may allow 
corrections to the written transcript or elec-
tronic recording for conforming it to actual 
testimony after adequate notice of such 
changes is given to all parties. 

(14) The hearing officer’s decision of the 
case shall be based on the record, which shall 
include the petition, the answer, the written 
transcript or the electronic recording of the 
hearing, exhibits admitted into evidence, 
pleadings or correspondence properly filed 
and served on all parties, and such other 
matters as the hearing officer may include in 
the record, if such matter is made available 
to all parties before the record is closed 
under paragraph D.(16) of this appendix. 

(15) The hearing officer shall make a full 
and complete record of a case presented for 
adjudication. 

(16) The hearing officer shall decide when 
the record in a case is closed. 

(17) The hearing officer shall issue findings 
of fact and conclusions of law in a case not 
later than 50 business days after being as-
signed to the case, unless a request for dis-
covery is made by either party, as provided 
for in paragraph D.(5) of this appendix in 
which case the time required for such dis-
covery does not count toward the 50 business 
days. The hearing officer may grant a spe-
cific extension of time for good cause either 
on his or her own motion or at the request of 
either party. Good cause includes the time 
required for mediation under section B of 
this appendix. If the hearing officer grants 
an extension of time, he or she shall identify 
the length of the extension and the reason 
for the extension in the record of the pro-
ceeding. 

E. DISCOVERY 

(1) Full discovery shall be available to par-
ties to the proceeding, with the Federal 
Rules of Civil Procedure, Rules 26–37, codi-
fied at 28 U.S.C. serving as a guide. 

(2) If voluntary discovery cannot be accom-
plished, a party seeking discovery may file a 
motion with the hearing officer to accom-
plish discovery. The hearing officer shall 
grant an order to accomplish discovery upon 
a showing that the requested evidence is rel-
evant and necessary. Relevant evidence is 
necessary when it is not cumulative and 
when it would contribute to a party’s presen-

tation of the case in some positive way on a 
matter in issue. A matter is not in issue 
when it is admitted or stipulated as a fact. 
An order granting discovery shall be enforce-
able as is an order compelling testimony or 
the production of evidence. 

(3) Records compiled or created in the reg-
ular course of business, which have been pro-
vided to a party prior to hearing in accord-
ance with paragraph E.(2) of this appendix 
may be received and considered by the offi-
cer without authenticating witnesses. 

F. WITNESSES; PRODUCTION OF EVIDENCE 

(1) All witnesses testifying at the hearing 
shall be advised that it is a criminal offense 
knowingly and willfully to make a false 
statement or representation to a Depart-
ment or Agency of the U.S. Government as 
to any matter in the jurisdiction of that De-
partment or Agency. All witnesses shall be 
subject to cross-examination by the parties. 

(2) A party calling a witness shall bear the 
witness’ travel and incidental expenses asso-
ciated with testifying at the hearing. The 
DoD school system or the Military Medical 
Department concerned shall pay such ex-
penses when a witness is called by the hear-
ing officer. 

(3) The hearing officer may issue an order 
compelling the attendance of witnesses or 
the production of evidence on the hearing of-
ficer’s own motion or, if good cause can be 
shown, on motion of either party. 

(4) When the hearing officer determines 
that a person has failed to obey an order to 
testify or to produce evidence, and such fail-
ure is in knowing and willful disregard of the 
order, the hearing officer shall so certify. 

(5) The party or the hearing officer seeking 
to compel testimony or the production of 
evidence may, based on the certification pro-
vided for in paragraph F.(4) of this appendix 
file an appropriate action in a court of com-
petent jurisdiction to compel compliance 
with the hearing officer’s order. 

(6) At least 5 business days prior to a hear-
ing, the parties shall exchange lists of all 
documents and materials that each party in-
tends to use at the hearing, including all 
evaluations and reports. Each party also 
shall disclose the names of all witnesses it 
intends to call at hearing along with a prof-
fer of the anticipated testimony of each wit-
ness. 

(7) At least 10 business days in advance of 
hearing, each party must provide the name, 
title, curriculum vitae, and summary of pro-
posed testimony of any expert witness it in-
tends to call at hearing. 

(8) Failure to disclose documents, mate-
rials, or witnesses pursuant to paragraphs 
F.(6) and F.(7) of this appendix may result in 
the hearing officer barring their introduc-
tion at the hearing. 
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G. HEARING OFFICER’S FINDINGS OF FACT AND 
DECISION 

(1) The hearing officer shall make written 
findings of fact and shall issue a decision set-
ting forth the questions presented, the reso-
lution of those questions, and the rationale 
for the resolution. The hearing officer shall 
file the findings of fact and decision with the 
Director, DOHA, with a copy to the parties. 

(2) The Director, DOHA, shall forward to 
the Director, of the DoD school system, or to 
the Military Medical Department concerned, 
copies with all personally identifiable infor-
mation deleted, of the hearing officer’s find-
ings of fact and decision or, in cases that are 
administratively appealed, of the final deci-
sion of the DOHA Appeal Board. 

(3) The findings of fact and decision of the 
hearing officer shall become final unless a 
notice of appeal is filed under section I of 
this appendix. The DoD school system or the 
Military Medical Department concerned 
shall implement the decision as soon as prac-
ticable after it becomes final. 

H. DETERMINATION WITHOUT HEARING 

(1) At the request of a parent of an infant, 
toddler, or child age 3 to 21, inclusive, when 
early intervention or special educational (in-
cluding related) services are at issue, the re-
quirement for a hearing may be waived, and 
the case may be submitted to the hearing of-
ficer on written documents filed by the par-
ties. The hearing officer shall make findings 
of fact and conclusions of law in the period 
fixed by paragraph D.(17) of this appendix. 

(2) The DoD school system or the Military 
Medical Department concerned may oppose a 
request to waive a hearing. In that event, the 
hearing officer shall rule on that request. 

(3) Documents submitted to the hearing of-
ficer in a case determined without a hearing 
shall comply with paragraph F.(6) of this ap-
pendix. A party submitting such documents 
shall provide copies to all other parties. 

I. APPEAL 

(1) A party may appeal the hearing offi-
cer’s findings of fact and decision by filing a 
written notice of appeal with the Director, 
DOHA, at P.O. Box 3656, Arlington, Virginia 
22203, within 15 business days of receipt of 
the findings of fact and conclusions of law. 
The notice of appeal must contain the appel-
lant’s certification that a copy of the notice 
of appeal has been provided to all other par-
ties. Filing is complete on mailing. 

(2) Within 30 business days of receipt of the 
notice of appeal, the appellant shall submit a 
written statement of issues and arguments 
to the Director, DOHA, with a copy to the 
other parties. The other parties shall submit 
a reply or replies to the Director, DOHA, 
within 20 business days of receiving the 
statement, and shall deliver a copy of each 

reply to the appellant. Submission is com-
plete on mailing. 

(3) The Director, DOHA, shall refer the 
matter on appeal to the DOHA Appeal Board. 
It shall determine the matter, including the 
making of interlocutory rulings, within 45 
business days of receiving timely submitted 
replies under paragraph I.(2) of this appen-
dix. 

(4) The determination of the DOHA Appeal 
Board shall be a final administrative deci-
sion and shall be in written form. It shall ad-
dress the issues presented and set forth a ra-
tionale for the decision reached. A deter-
mination denying the appeal of a parent in 
whole or in part shall state that the parent 
has the right under sections 921–932 and 
chapter 33 of title 20, United States Code to 
bring a civil action on the matters in dispute 
in a district court of the United States of 
competent jurisdiction without regard to the 
amount in controversy. 

(5) No provision of this part or other DoD 
guidance may be construed as conferring a 
further right of administrative review. A 
party must exhaust all administrative rem-
edies afforded by this appendix before seek-
ing judicial review of a determination made 
under this appendix. 

J. PUBLICATION AND INDEXING OF FINAL 
DECISIONS 

The Director, DOHA, shall ensure that 
final decisions in cases arising under this ap-
pendix are published and indexed to protect 
the privacy rights of the parents who are 
parties in those cases and the children of 
such parents, in accordance with DoD Direc-
tive 5400.11. 

APPENDIX H TO PART 57—MONITORING 

A. MONITORING 

(1) The DoDEA and the Military Medical 
Departments shall establish procedures for 
monitoring special services requiring: 

(i) Periodic on-site monitoring at each ad-
ministrative level. 

(ii) The DoD school systems to report an-
nually that the provision of special edu-
cation and related services is in compliance 
with this part. 

(iii) The Military Medical Departments to 
report annually that the provision of EIS is 
in compliance with this part. 

(2) The Director, DoDEA, and the Surgeons 
General of the Military Medical Depart-
ments shall submit reports to the DoD-CC 
not later than July 31 each year that sum-
marize the status of compliance. The reports 
shall: 

(i) Identify procedures conducted at Head-
quarters and at each subordinate level, in-
cluding on-site visits, to evaluate compli-
ance with this part. 

(ii) Summarize the findings. 
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(iii) Describe corrective actions required of 
the programs that were not in compliance 
and the technical assistance that shall be 
provided to ensure they reach compliance. 

B. USD(P&R) OVERSIGHT 

(1) On behalf of the USD(P&R), the DoD-CC 
or designees, shall make periodic unan-
nounced visits to selected programs to en-
sure the monitoring process is in place and 
to validate the compliance data and report-
ing. The DoD-CC may use other means in ad-
dition to the procedures in this section to 
ensure compliance with the requirements es-
tablished in this part. 

(2) For DoD-CC monitoring visits, the Sec-
retaries of the Military Departments, or des-
ignees, shall: 

(i) Provide necessary travel funding and 
support for their respective team members. 

(ii) Provide necessary technical assistance 
and logistical support to monitoring teams 
during monitoring visits to facilities for 
which they are responsible. 

(iii) Cooperate with monitoring teams, in-
cluding making all pertinent records avail-
able to the teams. 

(iv) Address monitoring teams’ rec-
ommendations concerning early intervention 
and related services for which the Secretary 
concerned has responsibility, including those 
to be furnished through an inter-Service 
agreement, are promptly implemented. 

(3) For DoD-CC monitoring visits, the Di-
rector, DoDEA shall: 

(i) Provide necessary travel funding and 
support for team members from the Office of 
the Under Secretary (P&R); the Office of GC, 
DoD; and DoD school systems. 

(ii) Provide necessary technical assistance 
and logistical support to monitoring teams 
during monitoring visits to facilities for 
which he/she is responsible. 

(iii) Cooperate with monitoring teams, in-
cluding making all pertinent records avail-
able to the teams. 

(iv) Address the monitoring teams’ rec-
ommendations concerning special education 
and related services for which the DoD 
school system concerned has responsibility. 

(4) The ASD(HA), or designee, shall provide 
technical assistance to the DoD monitoring 
teams when requested. 

(5) The GC, DoD, or designee, shall: 
(i) Provide legal counsel regarding moni-

toring activities conducted pursuant to this 
part to the USD(P&R), the ASD(HA), and, 
where appropriate, to DoDEA, monitored 
Agencies, and monitoring teams. 

(ii) Provide advice about the legal require-
ments of this part and Federal law to the 
DoD school systems, military medical com-
manders, and military installation com-
manders, and to other DoD personnel as ap-
propriate, in connection with monitoring ac-
tivities conducted pursuant to this part. 

PART 64—MANAGEMENT AND 
MOBILIZATION OF REGULAR AND 
RESERVE RETIRED MILITARY MEM-
BERS 

Sec. 
64.1 Purpose. 
64.2 Applicability and scope. 
64.3 Definitions. 
64.4 Policy. 
64.5 Responsibilities. 

AUTHORITY: 10 U.S.C. 688, 973, and 12301(a). 

SOURCE: 71 FR 19828, Apr. 18, 2006, unless 
otherwise noted. 

§ 64.1 Purpose. 

This part implements 10 U.S.C. 688, 
973, 12301(a), and 12307 by prescribing 
uniform policy and guidance governing 
the peacetime management of retired 
Regular and Reserve military per-
sonnel preparing for their use during a 
mobilization. 

§ 64.2 Applicability and scope. 

This part: 
(a) Applies to the Office of the Sec-

retary of Defense, the Military Depart-
ments (including the Coast Guard when 
it is not operating as part of the Navy 
by agreement with the Department of 
Homeland Security), the Chairman of 
the Joint Chiefs of Staff, the Combat-
ant Commands, the Office of the In-
spector General of the Department of 
Defense, the Defense Agencies, the DoD 
Field Activities, and all other organi-
zational entities in the Department of 
Defense (hereafter referred to as the 
‘‘DoD Components’’). The term ‘‘Mili-
tary Services,’’ as used herein, refers to 
the Army, the Navy, the Air Force, the 
Marine Corps, and the Coast Guard. 
The term ‘‘Secretary concerned,’’ re-
fers to the respective Secretaries of the 
Military Departments and the Sec-
retary of Homeland Security for the 
Coast Guard when it is not operating as 
part of the Navy. (b) This part also ap-
plies to non-DoD organizations that 
have DoD-related missions, such as the 
Department of Homeland Security and 
the Selective Service System, and non- 
DoD organizations that have North At-
lantic Treaty Organization-related 
missions, under agreements with those 
non-DoD organizations. 
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§ 64.3 Definitions. 
(a) Key employee. Any Reservist or 

any military retiree (Regular or Re-
serve) identified by his or her em-
ployer, private or public, as filling a 
key position. 

(b) Key position. A civilian position, 
public or private (designated by an em-
ployer and approved by the Secretary 
concerned), that cannot be vacated 
during war, a national emergency, or 
mobilization without seriously impair-
ing the capability of the parent agency 
or office to function effectively, while 
meeting the criteria for designating 
key positions as outlined in Depart-
ment of Defense Directive 1200.7.1 

(c) Military retiree categories—(1) Cat-
egory I. Non-disability military retirees 
under age 60 who have been retired 
fewer than 5 years. 

(2) Category II. Non-disability mili-
tary retirees under age 60 who have 
been retired 5 years or more. 

(3) Category III. Military retirees, in-
cluding those retired for disability, 
other than categories I or II retirees 
(includes warrant officers and 
healthcare professionals who retire 
from active duty after age 60). 

(d) Military retirees or retired military 
members. (1) Regular and Reserve offi-
cers and enlisted members who retire 
from the Military Services under 10 
U.S.C. Chapters 61, 63, 65, 1223, 367, 571, 
or 573, and 14 U.S.C. Chapters 11 and 21. 

(2) Reserve officers and enlisted 
members eligible for retirement under 
one of the provisions of law in § 64.3(d) 
who have not reached age 60 and who 
have not elected discharge or are not 
members of the Ready Reserve or 
Standby Reserve (including members 
of the Inactive Standby Reserve). 

(3) Members of the Fleet Reserve and 
Fleet Marine Corps Reserve under 10 
U.S.C. 6330. 

§ 64.4 Policy. 
(a) It is DoD policy that military re-

tirees be ordered to active duty as 
needed to perform such duties as the 
Secretary concerned considers nec-
essary in the interests of national de-
fense as described in 10 U.S.C. 12301 and 
688. 

(b) The DoD Components and the 
Commandant of the U.S. Coast Guard 
shall plan to use as many retirees as 
necessary to meet national security 
needs. 

(c) The military retirees ordered to 
active duty may be used according to 
guidance prescribed by the Secretary 
concerned as follows: 

(1) To fill shortages or to augment 
deployed or deploying units and activi-
ties or units in the Continental United 
States, Alaska, and Hawaii supporting 
deployed units. 

(2) To release other military mem-
bers for deployment overseas. 

(3) Subject to the limitations of 10 
U.S.C. 973, Federal civilian workforce 
shortages in the Department of De-
fense, the U.S. Coast Guard, or other 
Government entities. 

(4) To meet national security needs 
in organizations outside the Depart-
ment of Defense with Defense-related 
missions, if the detail outside the De-
partment of Defense is approved ac-
cording to DoD Directive 1000.17.2 

(5) To perform other duties that the 
Secretary concerned considers nec-
essary in the interests of national de-
fense. 

(d) Military retirees shall be ordered 
to active duty with full pay and allow-
ances. They may not be used to fill mo-
bilization billets in a non-pay status. 

(e) Military retirees serving on active 
duty may be reassigned to meet the 
needs of the Military Service. 

§ 64.5 Responsibilities. 
(a) The Assistant Secretary of De-

fense for Reserve Affairs and the Dep-
uty Under Secretary of Defense (Mili-
tary Personnel Policy) (DUSD(MMP)), 
under the Under Secretary of Defense 
for Personnel and Readiness, shall pro-
vide policy guidance for the manage-
ment and mobilization of DoD military 
retirees. 

(b) The Secretaries of the Military 
Departments and the Commandant of 
the U.S. Coast Guard shall ensure plans 
for the management and mobilization 
of military retirees are consistent with 
this rule. 

(c) The Directors of the Defense 
Agencies, the Secretary of Homeland 
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3 See § 64.3(b). 
4 See § 64.3(b). 

Security, the Director of the Selective 
Service System, and Heads of Federal 
Agencies, shall, by agreement, assist in 
identifying military and Federal civil-
ian wartime positions that are suitable 
to be filled by military retirees. They 
shall also process those requirements 
according to Departmental policy, in-
cluding any appropriate coordination 
under Department of Defense Directive 
1000.17,3 before the positions are filled 
by the Military Services. The Sec-
retary of the Military Department 
shall retain the right to disapprove the 
request if no military retiree is avail-
able. 

(d) The Secretaries of the Military 
Departments, or designees, shall: 

(1) Prepare plans and establish proce-
dures for mobilization of military re-
tirees according to this rule. 

(2) Determine the extent of military 
retiree mobilization requirements 
based on existing inventories and in-
ventory projections for mobilization of 
qualified Reservists in an active status 
in the Ready Reserve, including Indi-
vidual Ready Reserve and the Inactive 
National Guard (when placed in an ac-
tive status), or the Standby Reserve. 

(3) Develop procedures for identifying 
retiree Categories I and II and conduct 
screening of retirees according to De-
partment of Defense Directive 1200.7.4 

(4) Maintain necessary records on 
military retirees and their military 
qualifications. Maintain records for 
military retiree Categories I and II, in-
cluding retirees who are key employ-
ees, and their availability for mobiliza-
tion, civilian employment, and phys-
ical condition. Data shall be 

(5) Advise military retirees of their 
duty to provide the Military Services 
with accurate mailing addresses and 
any changes in civilian employment, 
military qualifications, availability for 
service, and physical condition. 

(6) Pre-assign retired members, when 
determined appropriate and as nec-
essary. 

(7) Determine refresher training re-
quirements. 

PART 67—EDUCATIONAL REQUIRE-
MENTS FOR APPOINTMENT OF 
RESERVE COMPONENT OFFICERS 
TO A GRADE ABOVE FIRST LIEU-
TENANT OR LIEUTENANT (JUNIOR 
GRADE) 

Sec. 
67.1 Purpose. 
67.2 Applicability. 
67.3 Definitions. 
67.4 Policy. 
67.5 Responsibilities. 
67.6 Procedures. 

AUTHORITY: 10 U.S.C. 12205. 

SOURCE: 62 FR 55517, Oct. 27, 1997, unless 
otherwise noted. 

§ 67.1 Purpose. 

This part provides guidance for im-
plementing policy, assigns responsibil-
ities, and prescribes under 10 U.S.C. 
12205 for identifying criteria for deter-
mining educational institutions that 
award baccalaureate degrees which sat-
isfy the educational requirement for 
appointment of officers to a grade 
above First Lieutenant in the Army 
Reserve, Air Force Reserve, and Marine 
Corps Reserve, or Lieutenant (Junior 
Grade) in the Naval Reserve, or for offi-
cers to be federally recognized in a 
grade level above First Lieutenant as a 
member of the Army National Guard or 
Air National Guard. 

§ 67.2 Applicability. 

This part applies to the Office of the 
Secretary of Defense, and the Military 
Departments; the Chairman of the 
Joint Chiefs or Staff; and the Defense 
Agencies referred to collectively in 
this part as the ‘‘DoD Components’’). 
The term ‘‘Military Departments,’’ as 
used in this part, refers to the Depart-
ments of the Army, the Navy, and the 
Air Force. The term ‘‘Secretary con-
cerned’’ refers to the Secretaries of the 
Military Departments. The term 
‘‘Military Services’’ refers to the 
Army, the Navy, the Air Force, the 
Marine Corps. The term ‘‘Reserve com-
ponents’’ refers to the Army Reserve, 
Army National Guard of the United 
States, Air Force Reserve, Air National 
Guard of the United States, Naval Re-
serve, Marine Corps Reserve. 
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§ 67.3 Definitions. 
Accredited educational institution. An 

educational institution accredited by 
an agency recognized by the Secretary 
of Education. 

Qualifying educational institution. An 
educational institution that is accred-
ited, or an unaccredited educational in-
stitution that the Secretary of Defense 
designates pursuant to § 67.6(a) and 
§ 67.6(b). 

Unaccredited educational institution. 
An educational institution not accred-
ited by an agency recognized by the 
Secretary of Education. 

§ 67.4 Policy 
(a) It is DoD policy under 10 U.S.C. 

12205 to require Reserve component of-
ficers to have at least a baccalaureate 
degree from a qualifying educational 
institution before appointment to a 
grade above First Lieutenant in the 
Army Reserve, Air Force Reserve or 
Marine Corps Reserve, or Lieutenant 
(Junior Grade) in the Naval Reserve, or 
for officers to be federally recognized 
in a grade above First Lieutenant as a 
member of the Army National Guard or 
Air National Guard. 

(b) Exempt from this policy is any of-
ficer who was: 

(1) Appointed to or recognized in a 
higher grade for service in a health 
profession for which a baccalaureate 
degree is not a condition of original ap-
pointment or assignment. 

(2) Appointed in the Naval Reserve or 
Marine Corps Reserve as a limited duty 
officer. 

(3) Appointed in the Naval Reserve 
for service under the Naval Aviation 
Cadet (NAVCAD) program or the Sea-
man to Admiral program. 

(4) Appointed to or recognized in a 
higher grade if appointed to, or feder-
ally recognized in, the grade of captain 
or, in the case of the Navy, lieutenant 
before October 1, 1995. 

(5) Recognized in the grade of captain 
or major in the Alaska Army National 
Guard, who resides permanently at a 
location in Alaska that is more than 50 
miles from each of the cities of An-
chorage, Fairbanks, and Juneau, Alas-
ka, by paved road, and who is serving 
in a Scout unit or a Scout support unit. 

(c) The Department of Defense will 
designate an unaccredited educational 

institution as a qualifying educational 
institution for the purpose of meeting 
this educational requirement if that in-
stitution meets the criteria established 
in this part. 

§ 67.5 Responsibilities. 
(a) The Assistant Secretary of De-

fense for Reserve Affairs, under the 
Under Secretary of Defense for Per-
sonnel and Readiness, shall: 

(1) Establish procedures by which an 
unaccredited educational institution 
can apply for DoD designation as a 
qualifying educational institution. 

(2) Publish in the FEDERAL REGISTER 
DoD requirements and procedures for 
an unaccredited educational institu-
tion to apply for designation as a quali-
fying education institution. 

(3) Annually, provide to the Secre-
taries of the Military Departments a 
list of those unaccredited educational 
institutions that have been approved 
by the Department of Defense as a 
qualifying educational institution. 
This list shall include the year or years 
for which unaccredited educational in-
stitutions are designed as qualifying 
educational institutions. 

(b) The Secretaries of the Military 
Departments shall establish procedures 
to ensure that after September 30, 1995, 
those Reserve component officers se-
lected for appointment to a grade 
above First Lieutenant in the Army 
Reserve, Air Force Reserve, or Marine 
Corps Reserve, or Lieutenant (Junior 
Grade) in the Naval Reserve, or for offi-
cers to be federally recognized in a 
grade above First Lieutenant as a 
member of the Army National Guard or 
Air National Guard, who are required 
to hold a baccalaureate degree, were 
awarded a baccalaureate degree from a 
qualifying educational institution be-
fore appointment to the next higher 
grade. For a degree from an 
unaccredited educational institution 
that has been recognized as qualifying 
educational institution by the Depart-
ment of Defense to satisfy the edu-
cational requirements of 10 U.S.C. 
12205, the degree must not have been 
awarded more than 8 years before the 
date the officer is to be appointed, or 
federally recognized, in the grade of 
Captain in the Army Reserve, Army 
National Guard, Air Force Reserve, Air 
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National Guard, or Marine Corps Re-
serve, or in the grade of Lieutenant in 
the Naval Reserve. 

§ 67.6 Procedures. 

(a) An unaccredited educational in-
stitution may obtain designation as a 
qualifying educational institution for a 
specific Reserve component officer who 
graduated from that educational insti-
tution by providing certification from 
registrars at three accredited edu-
cational institutions that maintain 
ROTC programs that their educational 
institutions would accept at least 90 
percent of the credit hours earned by 
that officer at the unaccredited edu-
cational institution, as of the year of 
graduation. 

(b) For an unaccredited educational 
institution to be designated as a quali-
fying educational institution for a spe-
cific year, that educational institution 
must provide the Office of the Assist-
ant Secretary of Defense for Reserve 
Affairs certification from the reg-
istrars at three different accredited 
educational institutions that maintain 
ROTC programs listing the major 
field(s) of study in which that edu-
cational institution would accept at 
least 90 percent of the credit hours 
earned by a student who was awarded a 
baccalaureate degree in that major 
field of study at the unaccredited edu-
cational institution. 

(c) For an unaccredited educational 
institution to be considered for des-
ignation as a qualifying educational in-
stitution, the unaccredited educational 
institution must submit the required 
documentation no later than January 1 
of the year for which the unaccredited 
educational institution seeks to be des-
ignated a qualifying educational insti-
tution. 

(d) The required documentation must 
be sent to the following address: Office 
of the Assistant Secretary of Defense 
for Reserve Affairs, Attn: DASD 
(M&P), 1500 Defense Pentagon, Wash-
ington, DC 20301–1500. 

(e) Applications containing the re-
quired documentation may also be sub-
mitted at any time from unaccredited 
educational institutions requesting 
designation as a qualifying educational 
institution for prior school years. 

PART 69—SCHOOL BOARDS FOR 
DEPARTMENT OF DEFENSE DO-
MESTIC DEPENDENT ELEMENTARY 
AND SECONDARY SCHOOLS 

Sec. 
69.1 Purpose. 
69.2 Applicability and scope. 
69.3 Definitions. 
69.4 Policy. 
69.5 Responsibilities. 
69.6 Procedures. 

AUTHORITY: 10 U.S.C. 2164. 

SOURCE: 61 FR 60563, Nov. 29, 1996, unless 
otherwise noted. 

§ 69.1 Purpose. 
This part prescribes policies and pro-

cedures for the establishment and oper-
ation of elected School Boards for 
schools operated by the Department of 
Defense (DoD) under 10 U.S.C. 2164, 32 
CFR part 345, and Public Law 92–463. 

§ 69.2 Applicability and scope. 
This part applies to: 
(a) The Office of the Secretary of De-

fense (OSD), the Military Departments, 
the Coast Guard when operating as a 
service of the Department of the Navy 
or by agreement between DoD and the 
Department of Transportation, the 
Chairman of the Joint Chiefs of Staff, 
the Unified and Specified Combatant 
Commands, the Inspector General of 
the Department of Defense, the Uni-
formed Services University of the 
Health Sciences, the Defense Agencies, 
and the DoD Field Activities. 

(b) The schools (prekindergarten 
through grade 12) operated by the DoD 
under 10 U.S.C. 2164 and 32 CFR part 345 
within the continental United States, 
Alaska, Hawaii, Puerto Rico, Wake Is-
land, Guam, American Samoa, the 
Northern Mariana Islands, and the Vir-
gin Islands, known as DoD DDESS Ar-
rangements. 

(c) This part does not apply to elect-
ed school boards established under 
state or local law for DoD DDESS spe-
cial arrangements. 

§ 69.3 Definitions. 
(a) Arrangements. Actions taken by 

the Secretary of Defense to provide a 
free public education to dependent 
children under 10 U.S.C. 2164 through 
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DoD DDESS arrangements or DoD 
DDESS special arrangements: 

(1) DDESS arrangement. A school op-
erated by the Department of Defense 
under 10 U.S.C. 2164 and 32 CFR 345 to 
provide a free public education for eli-
gible children. 

(2) DDESS special arrangement. An 
agreement, under 10 U.S.C. 2164, be-
tween the Secretary of Defense, or des-
ignee, and a local public education 
agency whereby a school or a school 
system operated by the local public 
education agency provides educational 
services to eligible dependent children 
of U.S. military personnel and feder-
ally employed civilian personnel. Ar-
rangements result in partial or total 
Federal funding to the local public edu-
cation agency for the educational serv-
ices provided. 

(b) Parent. The biological father or 
mother of a child when parental rights 
have not been legally terminated; a 
person who, by order of a court of com-
petent jurisdiction, has been declared 
the father or mother of a child by adop-
tion; the legal guardian of a child; or a 
person in whose household a child re-
sides, provided that such person stands 
in loco parentis to that child and con-
tributes at least one-half of the child’s 
support. 

§ 69.4 Policy. 
(a) Each DoD DDESS arrangement 

shall have an elected school board, es-
tablished and operated in accordance 
with this part and other pertinent 
guidance. 

(b) Because members of DoD DDESS 
elected school boards are not officers 
or employees of the United States ap-
pointed under the Appointments Clause 
of the United States Constitution (Art. 
II, Sec. 2, Cl. 2), they may not exercise 
discretionary governmental authority, 
such as the taking of personnel actions 
or the establishment of governmental 
policies. This part clarifies the role of 
school boards in the development and 
oversight of fiscal, personnel, and edu-
cational policies, procedures, and pro-
grams for DoD DDESS arrangements, 
subject to these constitutional limita-
tions. 

(c) The DoD DDESS chain of com-
mand for matters relating to school ar-
rangements operated under 10 U.S.C. 

2164 and 32 CFR part 345 shall be from 
the Director, DoD DDESS, to the Su-
perintendent of each school arrange-
ment. The Superintendent will inform 
the school board of all matters affect-
ing the operation of the local school ar-
rangement. Direct liaison among the 
school board, the Director, and the Su-
perintendent is authorized for all mat-
ters pertaining to the local school ar-
rangement. 

§ 69.5 Responsibilities. 
The Assistant Secretary of Defense 

for Force Management Policy (ASD 
(FMP)), under the Under Secretary of 
Defense for Personnel and Readiness, 
shall: 

(a) Make the final decision on all for-
mal appeals to directives and other 
guidance submitted by the school 
board or Superintendent. 

(b) Ensure the Director, DoD DDESS 
shall: 

(1) Ensure the establishment of elect-
ed school boards in DoD DDESS ar-
rangements. 

(2) Monitor compliance by the Super-
intendent and school boards with appli-
cable statutory and regulatory require-
ments, and this part. In the event of 
suspected noncompliance, the Director, 
DoD DDESS, shall take appropriate ac-
tion, which will include notification of 
the Superintendent and the school 
board president of the affected DoD 
DDESS arrangement. 

(3) Determine when the actions of a 
school board conflict with an applica-
ble statute, regulation, or other guid-
ance or when there is a conflict in the 
views of the school board and the Su-
perintendent. When such conflicts 
occur, the Director, DoD DDESS, shall 
assist the Superintendent and the 
school board in resolving them or di-
rect that such actions be discontinued. 
Such disapprovals must be in writing 
to the school board and the Super-
intendent concerned and shall state the 
specific supporting reason or reasons. 

(c) Ensure the school board for DoD 
DDESS arrangements shall: 

(1) Participate in the development 
and oversight of fiscal, personnel, and 
educational policies, procedures, and 
programs for the DoD DDESS arrange-
ment concerned, consistent with this 
part. 
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(2) Approve agendas and prepare min-
utes for school board meetings. A copy 
of the approved minutes of school 
board meetings shall be forwarded to 
the Director, DoD DDESS, within 10 
working days after the date the min-
utes are approved. 

(3) Provide to the Director, DoD 
DDESS, names of applicants for a va-
cancy in the Superintendent’s position 
after a recruitment has been accom-
plished. The school board shall submit 
to the Director, DoD DDESS, a list of 
all applicants based on its review of the 
applications and interviews (either in 
person or telephonically) of the appli-
cants. The list of applicants will be ac-
companied by the recommended choice 
of the school board. The Director will 
select the Superintendent and will sub-
mit written notice with justification to 
the school board if the recommenda-
tion of the school board is not followed. 

(4) Prepare an annual written on-site 
review of the Superintendent’s per-
formance for consideration by the Di-
rector, DoD DDESS. The written re-
view shall be based on critical ele-
ments recommended by the school 
board and Superintendent and ap-
proved by the Director, DoD DDESS. 
The school board’s review will be an of-
ficial attachment to the Superintend-
ent’s appraisal. 

(5) Participate in the development of 
the school system’s budget for submis-
sion to the Director, DoD DDESS, for 
his or her approval as endorsed by the 
school board; and participate in the 
oversight of the approved budget, in 
conjunction with the Superintendent, 
as appropriate for operation of the 
school arrangement. 

(6) Invite the Superintendent or des-
ignee to attend all school board meet-
ings. 

(7) Provide counsel to the Super-
intendent on the operation of the 
school and the implementation of the 
approved budget. 

(8) Channel communications with 
school employees to the DoD DDESS 
Superintendent. Refer all applications, 
complaints, and other communica-
tions, oral or written, to the DoD 
DDESS Arrangement Superintendents. 

(9) Participate in the development of 
school policies, rules, and regulations, 
in conjunction with the Super-

intendent, and recommend which poli-
cies shall be reflected in the School 
Policy Manual. At a minimum, the 
Policy Manual, which shall be issued 
by the Superintendent, shall include 
following: 

(i) A statement of the school philos-
ophy. 

(ii) The role and responsibilities of 
school administrative and educational 
personnel. 

(iii) Provisions for promulgation of 
an annual school calendar. 

(iv) Provisions on instructional serv-
ices, including policies for development 
and adoption of curriculum and text-
books. 

(v) Regulations affecting students, 
including attendance, grading, pro-
motion, retention, and graduation cri-
teria, and the student code of rights, 
responsibilities, and conduct. 

(vi) School policy on community re-
lations and noninstructional services, 
including maintenance and custodial 
services, food services, and student 
transportation. 

(vii) School policy and legal limits on 
financial operations, including ac-
counting, disbursing, contracting, and 
procurement; personnel operations, in-
cluding conditions of employment, and 
labor management regulations; and the 
processing of, and response to, com-
plaints. 

(viii) Procedures providing for new 
school board member orientation. 

(ix) Any other matters determined by 
the school board and the super-
intendent to be necessary. 

(10) Under 10 U.S.C. 2164(b)(4)(B), pre-
pare and submit formal appeals to di-
rectives and other guidance that in the 
view of the school board adversely im-
pact the operation of the school system 
either through the operation and man-
agement of DoD DDESS or a specific 
DoD DDESS arrangement. Written for-
mal appeals with justification and sup-
porting documentation shall be sub-
mitted by the school board or Super-
intendent to ASD(FMP). The 
ASD(FMP) shall make the final deci-
sion on all formal appeals. The Direc-
tor, Dod DDESS, will provide the ap-
pealing body written review of the find-
ings relating to the merits of the ap-
peal. Formal appeals will be handled 
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expeditiously by all parties to mini-
mize any adverse impact on the oper-
ation of the DoD DDESS system. 

(d) Ensure school board operating 
procedures are as follows: 

(1) The school board shall operate 
from a written agenda at all meetings. 
Matters not placed on the agenda be-
fore the start of the meeting, but ap-
proved by a majority of the school 
board present, may be considered at 
the ongoing meeting and added to the 
agenda at that time. 

(2) A majority of the total number of 
school board members authorized shall 
constitute a quorum. 

(3) School board meetings shall be 
conducted a minimum of 9 times a 
year. The school board President or 
designee will provide school board 
members timely notice of all meetings. 
All regularly scheduled school board 
meetings will be open to the public. 
Executive session meetings may be 
closed under 10 U.S.C. 2164(d)(6). 

(4) The school board shall not be 
bound in any way by any action or 
statement of an individual member or 
group of members of the board except 
when such action or statement is ap-
proved by a majority of the school 
board members during a school board 
meeting. 

(5) School board members are eligible 
for reimbursement for official travel in 
accordance with the DoD Joint Travel 
Regulations and guidance issued by the 
Director, DoD DDESS. 

(6) School board members may be re-
moved by the ASD (FMP) for derelic-
tion of duty, malfeasance, or other 
grounds for cause shown. The school 
board concerned may recommend such 
removal with a two-thirds majority 
vote. Before a member may be re-
moved, the member shall be afforded 
due process, to include written notifi-
cation of the basis for the action, re-
view of the evidence or documentation 
considered by the school board, and an 
opportunity to respond to the allega-
tions. 

§ 69.6 Procedures. 
(a) Composition of school board. (1) The 

school board shall recommend to the 
Director, DoD DDESS, the number of 
elected school board voting members, 
which shall be not fewer than 3 and no 

more than 9, depending upon local 
needs. The members of the school 
board shall select by majority vote of 
the total number of school board mem-
bers authorized at the beginning of 
each official school board term, one 
member to act as President and an-
other to act as Vice President. The 
President and Vice President shall 
each serve for 1 year. The President 
shall preside over school board meet-
ings and provide leadership for related 
activities and functions. The Vice 
President shall serve in the absence of 
the President. If the position of Presi-
dent is vacated for any reason, the Vice 
President shall be the President until 
the next regularly scheduled school 
board election. The resulting vacancy 
in the position of the Vice President 
shall be filled by the majority vote of 
all members of the incumbent board. 

(2) The DoD DDESS Arrangement Su-
perintendent, or designee, shall serve 
as a non-voting observer to all school 
board meetings. The Installation Com-
mander, or designee, shall convey com-
mand concerns to the school board and 
the Superintendent and keep the 
school board and the Superintendent 
informed of changes and other matters 
within the host installation that affect 
school expenditures or operations. 

(3) School board members may not 
receive compensation for their service 
on the school board. 

(4) Members of the school board may 
not have any financial interest in any 
company or organization doing busi-
ness with the school system. Waivers 
to this restriction may be granted on a 
case-by-case basis by the Director, DoD 
DDESS, in coordination with the Office 
of General Counsel of the Department 
of Defense. 

(b) Electorate of the school board. The 
electorate for each school board seat 
shall be composed of parents of the stu-
dents attending the school. Each mem-
ber of the electorate shall have one 
vote. 

(c) Election of school board members. (1) 
To be elected as a member of the 
school board, an individual must be a 
resident of the military installation in 
which the DoD DDESS arrangement is 
located, or in the case of candidates for 
the Antilles Consolidated School Sys-
tem School Board, be the parent of an 
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eligible child currently enrolled in the 
school system. Personnel employed by 
a DoD DDESS arrangement may not 
serve as school board members. 

(2) The board shall determine the 
term of office for elected members, not 
to exceed 3 years, and the limit on the 
number of terms, if any. If the board 
fails to set these terms by the first day 
of the first full month of the school 
year, the terms will be set at 3 years, 
with a maximum of 2 consecutive 
terms. 

(3) When there is a sufficient number 
of school board vacancies that result in 
not having a quorum, which is defined 
as a majority of seats authorized, a 
special election shall be called by the 
DoD DDESS Arrangement Super-
intendent or designee. A special elec-
tion is an election that is held between 
the regularly scheduled annual school 
board election. The nomination and 
election procedures for a special elec-
tion shall be the same as those of regu-
larly scheduled school board elections. 
Individuals elected by special election 
shall serve until the next regularly 
scheduled school board election. Va-
cancies may occur due to the resigna-
tion, death, removal for cause, trans-
fer, or disenrollment of a school board 
member’s child(ren) from the DoD 
DDESS arrangement. 

(4) The board shall determine a 
schedule for regular elections. Parents 
shall have adequate notice of the time 
and place of the election. The election 
shall be by secret ballot. All votes 
must be cast in person at the time and 
place of the election. The candidate(s) 
receiving the greatest number of votes 
shall be elected as school board mem-
ber(s). 

(5) Each candidate for school board 
membership must be nominated in 
writing by at least one member of the 
electorate to be represented by the 
candidate. Votes may be cast at the 
time of election for write-in candidates 
who have not filed a nomination peti-
tion if the write-in candidates other-
wise are qualified to serve in the posi-
tions sought. 

(6) The election process shall provide 
staggered terms for board members; 
e.g., on the last day of the last month 
of each year, the term for some board 
members will expire. 

(7) The DoD DDESS Superintendent, 
in consultation with the school board, 
shall be responsible for developing the 
plans for nominating school board 
members and conducting the school 
board election and the special election 
process. The DoD DDESS Super-
intendent shall announce election re-
sults within 7 working days of the elec-
tion. 

PART 70—DISCHARGE REVIEW 
BOARD (DRB) PROCEDURES AND 
STANDARDS 

Sec. 
70.1 Reissuance and purpose. 
70.2 Applicability. 
70.3 Definitions. 
70.4 Responsibilities. 
70.5 Procedures. 
70.6 Information requirements. 
70.7 Effective date and implementation. 
70.8 Discharge review procedures. 
70.9 Discharge review standards. 
70.10 Complaints concerning decisional doc-

uments and index entries. 
70.11 DoD semiannual report. 

AUTHORITY: 10 U.S.C. 1553 and 38 U.S.C. 101 
and 3103, as amended. 

SOURCE: 47 FR 37785, Aug. 26, 1982, unless 
otherwise noted. 

§ 70.1 Reissuance and purpose. 
This part is reissued and: 
(a) Establishes uniform policies, pro-

cedures, and standards for the review 
of discharges or dismissals under 10 
U.S.C. 1553. 

(b) Provides guidelines for discharge 
review by application or on motion of a 
DRB, and the conduct of discharge re-
views and standards to be applied in 
such reviews which are designed to en-
sure historically consistent uniformity 
in execution of this function, as re-
quired under Pub. L. 95–126. 

(c) Assigns responsibility for admin-
istering the program. 

(d) Makes provisions for public in-
spection, copying, and distribution of 
DRB documents through the Armed 
Forces Discharge Review/Correction 
Board Reading Room. 

(e) Establishes procedures for the 
preparation of decisional documents 
and index entries. 

(f) Provides guidance for processing 
complaints concerning decisional docu-
ments and index entries. 
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§ 70.2 Applicability. 
The provisions of this part 70 apply 

to the Office of the Secretary of De-
fense (OSD) and the Military Depart-
ments. The terms, ‘‘Military Services,’’ 
and ‘‘Armed Forces,’’ as used herein, 
refer to the Army, Navy, Air Force and 
Marine Corps. 

§ 70.3 Definitions. 
(a) Applicant. A former member of the 

Armed Forces who has been discharged 
or dismissed administratively in ac-
cordance with Military Department 
regulations or by sentence of a court- 
martial (other than a general court- 
martial) and under statutory regu-
latory provisions whose application is 
accepted by the DRB concerned or 
whose case is heard on the DRB’s own 
motion. If the former member is de-
ceased or incompetent, the term ‘‘ap-
plicant’’ includes the surviving spouse, 
next-of-kin, or legal representative 
who is acting on behalf of the former 
member. When the term ‘‘applicant’’ is 
used in §§ 70.8 through 70.10, it includes 
the applicant’s counsel or representa-
tive, except that the counsel or rep-
resentative may not submit an applica-
tion for review, waive the applicant’s 
right to be present at a hearing, or ter-
minate a review without providing the 
DRB an appropriate power of attorney 
or other written consent of the appli-
cant. 

(b) Complainant. A former member of 
the Armed Forces (or the former mem-
ber’s counsel) who submits a complaint 
under § 70.10 with respect to the 
decisional document issued in the 
former member’s own case; or a former 
member of the Armed Forces (or the 
former member’s counsel) who submits 
a complaint under § 70.10 stating that 
correction of the decisional document 
will assist the former member in pre-
paring for an administrative or judicial 
proceeding in which the former mem-
ber’s own discharge will be at issue. 

(c) Counsel or Representative. An indi-
vidual or agency designated by the ap-
plicant who agrees to represent the ap-
plicant in a case before the DRB. It in-
cludes, but is not limited to: a lawyer 
who is a member of the bar of a Federal 
court or of the highest court of a State; 
an accredited representative des-
ignated by an organization recognized 

by the Administrator of Veterans Af-
fairs; a representative from a State 
agency concerned with veterans affairs; 
and representatives from private orga-
nizations or local government agen-
cies. 

(d) Discharge. A general term used in 
this Directive that includes dismissal 
and separation or release from active 
or inactive military status, and actions 
that accomplish a complete severance 
of all military status. This term also 
includes the assignment of a reason for 
such discharge and characterization of 
service (32 CFR part 41). 

(e) Discharge Review. The process by 
which the reason for separation, the 
procedures followed in accomplishing 
separation, and the characterization of 
service are evaluated. This includes de-
terminations made under the provi-
sions of 38 U.S.C. 3103(e)(2). 

(f) Discharge Review Board (DRB). An 
administrative board constituted by 
the Secretary of the Military Depart-
ment concerned and vested with discre-
tionary authority to review discharges 
and dismissals under the provisions of 
10 U.S.C. 1553. It may be configured as 
one main element or two or more ele-
ments as designated by the Secretary 
concerned. 

(g) DRB Panel. An element of a DRB, 
consisting of five members, authorized 
by the Secretary concerned to review 
discharges and dismissals. 

(h) DRB Traveling or Regional Panel. A 
DRB panel that conducts discharge re-
views in a location outside the Na-
tional Capital Region (NCR). 

(i) Hearing. A review involving an ap-
pearance before the DRB by the appli-
cant or on the applicant’s behalf by a 
counsel or representative. 

(j) Hearing Examination. The process 
by which a designated officer of a DRB 
prepares a presentation for consider-
ation by a DRB in accordance with reg-
ulations prescribed by the Secretary 
concerned. 

(k) National Capital Region (NCR). The 
District of Columbia; Prince Georges 
and Montgomery Counties in Mary-
land; Arlington, Fairfax, Loudoun, and 
Prince William Counties in Virginia; 
and all cities and towns included with-
in the outer boundaries of the fore-
going counties. 
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(l) President, DRB. A person des-
ignated by the Secretary concerned 
and responsible for the supervision of 
the discharge review function and 
other duties as assigned. 

§ 70.4 Responsibilities. 

(a) The Secretaries of the Military De-
partments have the authority for final 
decision and the responsibility for the 
operation for their respective discharge 
review programs under 10 U.S.C. 1553. 

(b) The Assistant Secretary of Defense 
(Manpower, Reserve Affairs, and Logis-
tics) (ASD(MRA&L)) shall: 

(1) Resolve all issues concerning 
DRBs that cannot be resolved among 
the Military Departments. 

(2) Ensure uniformity among the 
Military Departments in the rights af-
forded applicants in discharge reviews. 

(3) Modify or supplement the enclo-
sures to this part. 

(4) Maintain the index of decisions 
and provide for timely modification of 
index categories to reflect changes in 
discharge review policies, procedures, 
and standards issued by the OSD and 
the Military Departments. 

(c) The Secretary of the Army, as the 
designated administrative focal point 
for DRB matters, shall: 

(1) Effect necessary coordination 
with other governmental agencies re-
garding continuing applicability of this 
part and resolve administrative proce-
dures relating thereto. 

(2) Review suggested modifications to 
this part, including implementing doc-
uments; monitor the implementing 
documents of the Military Depart-
ments; resolve differences, when prac-
ticable; recommend specific changes; 
provide supporting rationale to the 
ASD(MRA&L) for decision; and include 
appropriate documentation through 
the Office of the ASD(MRA&L) and the 
OSD Federal Register liaison officer to 
effect publication in the FEDERAL REG-
ISTER. 

(3) Maintain the DD Form 293, ‘‘Ap-
plication for Review of Discharge or 
Separation from the Armed Forces of 
the United States,’’ and republish as 
necessary with appropriate coordina-
tion of the other Military Departments 
and the Office of Management and 
Budget. 

(4) Respond to all inquiries from pri-
vate individuals, organizations, or pub-
lic officials with regard to DRB mat-
ters. When the specific Military Serv-
ice can be identified, refer such cor-
respondence to the appropriate DRB 
for response or designate an appro-
priate activity to perform this task. 

(5) Provide overall guidance and su-
pervision to the Armed Forces Dis-
charge Review/Correction Board Read-
ing Room with staff augmentation, as 
required, by the Departments of the 
Navy and Air Force. 

(6) Ensure that notice of the location, 
hours of operation, and similar types of 
information regarding the Reading 
Room is published in the FEDERAL REG-
ISTER. 

§ 70.5 Procedures. 

(a) Discharge review procedures are 
prescribed in § 70.8. 

(b) Discharge Review Standards are 
prescribed in § 70.9 and constitute the 
basic guidelines for the determination 
whether to grant or deny relief in a dis-
charge review. 

(c) Complaint Procedures about 
decisional documents are prescribed in 
§ 70.10. 

§ 70.6 Information requirements. 

(a) Reporting requirements. (1) The re-
porting requirement prescribed in 
§ 70.8(n) is assigned Report Control 
Symbol DD-M(SA)1489. 

(2) All reports must be consistent 
with DoD Directive 5000.11, ‘‘Data Ele-
ments and Data Codes Standardization 
Program,’’ December 7, 1964. 

(b) Use of standard data elements. The 
data requirements prescribed by this 
part shall be consistent with DoD 
5000.12–M, ‘‘DoD Manual for Standard 
Data Elements,’’ December 1981. Any 
reference to a date should appear as 
(YYMMDD), while any name entry 
should appear as (Last name, first 
name, middle initial). 

§ 70.7 Effective date and implementa-
tion. 

This part is effective immediately for 
the purpose of preparing implementing 
documents. DoD Directive 1332.28, 
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March 29, 1978, is officially canceled, ef-
fective November 27, 1982. This part ap-
plies to all discharge review pro-
ceedings conducted on or after Novem-
ber 27, 1982. § 70.10 applies to all com-
plaint proceedings conducted on or 
after September 28, 1982. Final action 
on complaints shall not be taken until 
September 28, 1982, unless earlier cor-
rective action is requested expressly by 
the applicant (or the applicant’s coun-
sel) whose case is the subject of the 
decisional document. If earlier correc-
tive action is requested, it shall be 
taken in accordance with § 70.10. 

§ 70.8 Discharge review procedures. 
(a) Application for review—(1) General. 

Applications shall be submitted to the 
appropriate DRB on DD Form 293, 
‘‘Application for Review of Discharge 
or Separation from the Armed Forces 
of the United States,’’ with such other 
statements, affidavits, or documenta-
tion as desired. It is to the applicant’s 
advantage to submit such documents 
with the application or within 60 days 
thereafter in order to permit a thor-
ough screening of the case. The DD 
Form 293 is available at most DoD in-
stallations and regional offices of the 
Veterans Administration, or by writing 
to: DA Military Review Boards Agency, 
Attention: SFBA (Reading Room), 
Room 1E520, The Pentagon, Wash-
ington, DC 20310. 

(2) Timing. A motion or request for 
review must be made within 15 years 
after the date of discharge or dismissal. 

(3) Applicant’s responsibilities. An ap-
plicant may request a change in the 
character of or reason for discharge (or 
both). 

(i) Character of discharge. Block 7 of 
DD Form 293 provides an applicant an 
opportunity to request a specific 
change in character of discharge (for 
example, General Discharge to Honor-
able Discharge; Other than Honorable 
Discharge to General or Honorable Dis-
charge). Only a person separated on or 
after 1 October 1982 while in an entry 
level status may request a change from 
Other than Honorable Discharge to 
Entry Level Separation. A request for 
review from an applicant who does not 
have an Honorable Discharge shall be 
treated as a request for a change to an 
Honorable Discharge unless the appli-

cant requests a specific change to an-
other character of discharge. 

(ii) Reason for discharge. Block 7 of 
DD Form 293 provides an applicant an 
opportunity to request a specific 
change in the reason for discharge. If 
an applicant does not request a specific 
change in the reason for discharge, the 
DRB shall presume that the request for 
review does not involve a request for 
change in the reason for discharge. 
Under its responsibility to examine the 
propriety and equity of an applicant’s 
discharge, the DRB shall change the 
reason for discharge if such a change is 
warranted. 

(iii) The applicant must ensure that 
issues submitted to the DRB are con-
sistent with the request for change in 
discharge set forth in block 7 of the DD 
Form 293. If an ambiguity is created by 
a difference between an applicant’s 
issue and the request in block 7, the 
DRB shall respond to the issue in the 
context of the action requested in 
block 7. In the case of a hearing, the 
DRB shall attempt to resolve the ambi-
guity under paragraph (a)(5) of this sec-
tion. 

(4) Request for consideration of specific 
issues. An applicant may request the 
DRB to consider specific issues which, 
in the opinion of the applicant, form a 
basis for changing the character of or 
reason for discharge, or both. In addi-
tion to the guidance set forth in this 
section, applicants should consult the 
other sections in this part (particularly 
paragraphs (c), (d), and (e) of this sec-
tion and §§ 70.9 and 70.10 before submit-
ting issues for consideration by the 
DRB. 

(i) Submission of issues on DD Form 
293. Issues must be provided to the DRB 
on DD Form 293 before the DRB closes 
the review process for deliberation. 

(A) Issues must be clear and specific. 
An issue must be stated clearly and 
specifically in order to enable the DRB 
to understand the nature of the issue 
and its relationship to the applicant’s 
discharge. 

(B) Separate listing of issues. Each 
issue submitted by an applicant should 
be listed separately. Submission of a 
separate statement for each issue pro-
vides the best means of ensuring that 
the full import of the issue is conveyed 
to the DRB. 
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(C) Use of DD Form 293. DD Form 293 
provides applicants with a standard 
format for submitting issues to the 
DRB, and its use: 

(1) Provides a means for an applicant 
to set forth clearly and specifically 
those matters that, in the opinion of 
the applicant, provide a basis for 
changing the discharge; 

(2) Assists the DRB in focusing on 
those matters considered to be impor-
tant by an applicant; 

(3) Assists the DRB in distinguishing 
between a matter submitted by an ap-
plicant in the expectation that it will 
be treated as a decisional issue under 
paragraph (e) of this section, and those 
matters submitted simply as back-
ground or supporting materials; 

(4) Provides the applicant with great-
er rights in the event that the appli-
cant later submits a complaint under 
§ 70.10(d)(1)(iii) concerning the 
decisional document; 

(5) Reduces the potential for dis-
agreement as to the content of an ap-
plicant’s issue. 

(D) Incorporation by reference. If the 
applicant makes an additional written 
submission, such as a brief, in support 
of the application, the applicant may 
incorporate by reference specific issues 
set forth in the written submission in 
accordance with the guidance on DD 
Form 293. The reference shall be spe-
cific enough for the DRB to identify 
clearly the matter being submitted as 
an issue. At a minimum, it shall iden-
tify the page, paragraph, and sentence 
incorporated. Because it is to the appli-
cant’s benefit to bring such issues to 
the DRB’s attention as early as pos-
sible in the review, applicants who sub-
mit a brief are strongly urged to set 
forth all such issues as a separate item 
at the beginning of the brief. If it rea-
sonably appears that the applicant in-
advertently has failed expressly to in-
corporate an issue which the applicant 
clearly identifies as an issue to be ad-
dressed by the DRB, the DRB shall re-
spond to such an issue under para-
graphs (d) and (e) of this section. 

(E) Effective date of the new Form DD 
293. With respect to applications re-
ceived before November 27, 1982, the 
DRB shall consider issues clearly and 
specifically stated in accordance with 
the rules in effect at the time of sub-

mission. With respect to applications 
received on or after November 27, 1982, 
if the applicant submits an obsolete DD 
Form 293, the DRB shall accept the ap-
plication, but shall provide the appli-
cant with a copy of the new form and 
advise the applicant that it will only 
respond to issues submitted on the new 
form in accordance with this part. 

(ii) Relationship of issues to character 
of or reason for discharge. If the applica-
tion applies to both character of and 
reason for discharge, the applicant is 
encouraged, but not required, to iden-
tify the issue as applying to the char-
acter of or reason for discharge (or 
both). Unless the issue is directed at 
the reason for discharge expressly or 
by necessary implication, the DRB will 
presume that it applies solely to the 
character of discharge. 

(iii) Relationship of issues to the stand-
ards for discharge review. The DRB re-
views discharges on the basis of issues 
of propriety and equity. The standards 
used by the DRB are set forth in § 70.9. 
The applicant is encouraged to review 
those standards before submitting any 
issue upon which the applicant believes 
a change in discharge should be based. 

(A) Issues concerning the equity of the 
discharge. An issue of equity is a mat-
ter that involves a determination 
whether a discharge should by changed 
under the equity standards of § 70.9. 
This includes any issue, submitted by 
the applicant in accordance with para-
graph (a)(4)(i) of this section, that is 
addressed to the discretionary author-
ity of the DRB. 

(B) Issues concerning the propriety of a 
discharge. An issue of propriety is a 
matter that involves a determination 
whether a discharge should be changed 
under the propriety standards of § 70.9. 
This includes an applicant’s issue, sub-
mitted in accordance with paragraph 
(a)(4)(i) of this section, in which the ap-
plicant’s position is that the discharge 
must be changed because of an error in 
the discharge pertaining to a regula-
tion, statute, constitutional provision, 
or other source of law (including a 
matter that requires a determination 
whether, under the circumstances of 
the case, action by military authorities 
was arbitrary, capricious, or an abuse 
of discretion). Although a numerical 
reference to the regulation or other 
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sources of law alleged to have been vio-
lated is not necessarily required, the 
context of the regulation or a descrip-
tion of the procedures alleged to have 
been violated normally must be set 
forth in order to inform the DRB ade-
quately of the basis for the applicant’s 
position. 

(C) The applicant’s identification of an 
issue. The applicant is encouraged, but 
not required, to identify an issue as 
pertaining to the propriety or the eq-
uity to the discharge. This will assist 
the DRB in assessing the relationship 
of the issue to propriety or equity 
under paragraph (e)(1)(iii) of this sec-
tion. 

(iv) Citation of matter from decisions. 
The primary function of the DRB in-
volves the exercise of dicretion on a 
case-by-case basis. See § 70.9(b)(3). Ap-
plicants are not required to cite prior 
decisions as the basis for a change in 
discharge. If the applicant wishes to 
bring the DRB’s attention to a prior 
decision as background or illustrative 
material, the citation should be placed 
in a brief or other supporting docu-
ments. If, however, it is the applicant’s 
intention to submit an issue that sets 
forth specific principles and facts from 
a specific cited decision, the following 
requirements apply with respect to ap-
plications received on or after Novem-
ber 27, 1982. 

(A) The issue must be set forth or ex-
pressly incorporated in the ‘‘Appli-
cant’s Issue’’ portion of DD Form 293. 

(B) If an applicant’s issue cites a 
prior decision (of the DRB, another 
Board, an agency, or a court), the ap-
plicant shall describe the specific prin-
ciples and facts that are contained in 
the prior decision and explain the rel-
evance of cited matter to the appli-
cant’s case. 

(C) To ensure timely consideration of 
principles cited from unpublished opin-
ions (including decisions maintained 
by the Armed Forces Discharge Review 
Board/Corrective Board Reading 
Room), applicants must provide the 
DRB with copies of such decisions or of 
the relevant portion of the treatise, 
manual, or similar source in which the 
principles were discussed. At the appli-
cant’s request, such materials will be 
returned. 

(D) If the applicant fails to comply 
with the requirements in paragraphs 
(a)(4)(iv) (A), (B), and (C), the 
decisional document shall note the de-
fect, and shall respond to the issue 
without regard to the citation. 

(5) Identification by the DRB of issues 
submitted by an applicant. The appli-
cant’s issues shall be identified in ac-
cordance with this section after a re-
view of the materials noted under para-
graph (c)(4), is made. 

(i) Issues on DD Form 293. The DRB 
shall consider all items submitted as 
issues by an applicant on DD Form 293 
(or incorporated therein) in accordance 
with paragraph (a)(4)(i). With respect 
to applications submitted before No-
vember 27, 1982, the DRB shall consider 
all issues clearly and specifically stat-
ed in accordance with the rules in ef-
fect at the time of the submission. 

(ii) Amendment of issues. The DRB 
shall not request or instruct an appli-
cant to amend or withdraw any matter 
submitted by the applicant. Any 
amendment or withdrawal of an issue 
by an applicant shall be confirmed in 
writing by the applicant. Nothing in 
this provision: 

(A) Limits the DRB’s authority to 
question an applicant as to the mean-
ing of such matter; 

(B) Precludes the DRB from devel-
oping decisional issues based upon such 
questions; 

(C) Prevents the applicant from 
amending or withdrawing such matter 
any time before the DRB closes the re-
view process for deliberation; or 

(D) Prevents the DRB from pre-
senting an applicant with a list of pro-
posed decisional issues and written in-
formation concerning the right of the 
applicant to add to, amend, or with-
draw the applicant’s submission. The 
written information will state that the 
applicant’s decision to take such ac-
tion (or decline to do so) will not be 
used against the applicant in the con-
sideration of the case. 

(iii) Additional issues identified during 
a hearing. The following additional pro-
cedure shall be used during a hearing 
in order to promote the DRB’s under-
standing of an applicant’s presen-
tation. If, before closing the case for 
deliberation, the DRB believes that an 
applicant has presented an issue not 
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listed on DD Form 293, the DRB may so 
inform the applicant, and the applicant 
may submit the issue in writing or add 
additional written issues at that time. 
This does not preclude the DRB from 
developing its own decisional issues. 

(6) Notification of possible bar to bene-
fits. Written notification shall be made 
to each applicant whose record indi-
cates a reason for discharge that bars 
receipt of benefits under 38 U.S.C. 
3103(a). This notification will advise 
the applicant that separate action by 
the Board for Correction of Military or 
Naval Records or the Veterans Admin-
istration may confer eligibility for VA 
benefits. Regarding the bar to benefits 
based upon the 180 days consecutive 
unauthorized absence, the following ap-
plies: 

(i) Such absence must have been in-
cluded as part of the basis for the ap-
plicant’s discharge under other than 
honorable conditions. 

(ii) Such absence is computed with-
out regard to the applicant’s normal or 
adjusted expiration of term of service. 

(b) Conduct of reviews—(1) Members. 
As designated by the Secretary con-
cerned, the DRB and its panels, if any, 
shall consist of five members. One 
member of the DRB shall be designated 
as the president and may serve as a 
presiding officer. Other officers may be 
designated to serve as presiding offi-
cers for DRB panels under regulations 
prescribed by the Secretary concerned. 

(2) Locations. Reviews by a DRB will 
be conducted in the NCR and such 
other locations as designated by the 
Secretary concerned. 

(3) Types of review. An applicant, 
upon request, is entitled to: 

(i) Record review. A review of the ap-
plication, available service records, 
and additional documents (if any) sub-
mitted by the applicant. 

(ii) Hearing. A review involving an 
appearance before the DRB by the ap-
plicant or counsel or representative (or 
both). 

(4) Applicant’s expenses. Unless other-
wise specified by law or regulation, ex-
penses incurred by the applicant, wit-
nesses, counsel or representative will 
not be paid by the Department of De-
fense. 

(5) Withdrawal of application. An ap-
plicant shall be permitted to withdraw 

an application without prejudice at 
any time before the scheduled review. 

(6) Failure to appear at a hearing or re-
spond to a scheduling notice. (i) Except 
as otherwise authorized by the Sec-
retary concerned, further opportunity 
for a hearing shall not be made avail-
able in the following circumstances to 
an applicant who has requested a hear-
ing: 

(A) When the applicant has been sent 
a letter containing the month and loca-
tion of a proposed hearing and fails to 
make a timely response; or 

(B) When the applicant, after being 
notified by letter of the time and place 
of the hearing, fails to appear at the 
appointed time, either in person or by 
representative, without having made a 
prior, timely request for a continu-
ation, postponement, or withdrawal. 

(ii) In such cases, the applicant shall 
be deemed to have waived the right to 
a hearing, and the DRB shall complete 
its review of the discharge. Further re-
quest for a hearing shall not be granted 
unless the applicant can demonstrate 
that the failure to appear or respond 
was due to circumstances beyond the 
applicant’s control. 

(7) Continuance and postponements. (i) 
A continuance of a discharge review 
hearing may be authorized by the 
president of the DRB or presiding offi-
cer of the panel concerned, provided 
that such continuance is of reasonable 
duration and is essential to achieving a 
full and fair hearing. When a proposal 
for continuance is indefinite, the pend-
ing application shall be returned to the 
applicant with the option to resubmit 
when the case is fully ready for review. 

(ii) Postponements of scheduled re-
views normally shall not be permitted 
other than for demonstrated good and 
sufficient reason set forth by the appli-
cant in a timely manner, or for the 
convenience of the government. 

(8) Reconsideration. A discharge re-
view shall not be subject to reconsider-
ation except: 

(i) When the only previous consider-
ation of the case was on the motion of 
the DRB; 

(ii) When the original discharge re-
view did not involve a hearing and a 
hearing is now desired, and the provi-
sions of paragraph (b)(6) of this section 
do not apply; 
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(iii) When changes in discharge pol-
icy are announced after an earlier re-
view of an applicant’s discharge, and 
the new policy is made expressly retro-
active; 

(iv) When the DRB determines that 
policies and procedures under which 
the applicant was discharged differ in 
material respects from policies and 
procedures currently applicable on a 
Service-wide basis to discharges of the 
type under consideration, provided 
that such changes in policies or proce-
dures represent a substantial enhance-
ment of the rights afforded a respond-
ent in such proceedings; 

(v) When an individual is to be rep-
resented by a counsel or representa-
tive, and was not so represented in any 
previous consideration of the case by 
the DRB; 

(vi) When the case was not previously 
considered under uniform standards 
published pursuant to Pub. L. 95–126 
and such application is made within 15 
years after the date of discharge; or 

(vii) On the basis of presentation of 
new, substantial, relevant evidence not 
available to the applicant at the time 
of the original review. The decision 
whether evidence offered by an appli-
cant in support of a request for recon-
sideration is in fact new, substantial, 
relevant, and was not available to the 
applicant at the time of the original 
review will be based on a comparison of 
such evidence with the evidence con-
sidered in the previous discharge re-
view. If this comparison shows that the 
evidence submitted would have had a 
probable effect on matters concerning 
the propriety or equity of the dis-
charge, the request for reconsideration 
shall be granted. 

(9) Availability of records and docu-
ments. (i) Before applying for discharge 
review, potential applicants or their 
designated representatives may obtain 
copies of their military personnel 
records by submitting a General Serv-
ices Administration Standard Form 
180, ‘‘Request Pertaining to Military 
Records,’’ to the National Personnel 
Records Center (NPRC), 9700 Page Bou-
levard, St. Louis, MO 62132. Once the 
application for discharge review (DD 
Form 293) is submitted, an applicant’s 
military records are forwarded to the 
DRBs where they cannot be repro-

duced. Submission of a request for an 
applicant’s military records, including 
a request under the Freedom of Infor-
mation Act (32 CFR part 286) or Pri-
vacy Act (32 CFR part 286a) after the 
DD Form 293 has been submitted, shall 
result automatically in the temporary 
suspension of processing of the applica-
tion for discharge review until the re-
quested records are sent to an appro-
priate location for copying, are copied, 
and are returned to the headquarters of 
the DRB. Processing of the application 
shall then be resumed at whatever 
stage of the discharge review process is 
practicable. Applicants are encouraged 
to submit any request for their mili-
tary records before applying for dis-
charge review rather than after sub-
mitting DD Form 293, to avoid delays 
in processing of applications and sched-
uling of reviews. Applicants and their 
counsel also may examine their mili-
tary personnel records at the site of 
their scheduled review before the hear-
ing. DRBs shall notify applicants of the 
dates the records are available for ex-
amination in their standard scheduling 
information. 

(ii) If the DRB is not authorized to 
provide copies of documents that are 
under the cognizance of another gov-
ernment department, office, or activ-
ity, applications for such information 
must be made by the applicant to the 
cognizant authority. The DRB shall ad-
vise the applicant of the mailing ad-
dress of the government department, 
office, or activity to which the request 
should be submitted. 

(iii) If the official records relevant to 
the discharge review are not available 
at the agency having custody of the 
records, the applicant shall be so noti-
fied and requested to provide such in-
formation and documents as may be 
desired in support of the request for 
discharge review. A period of not less 
than 30 days shall be allowed for such 
documents to be submitted. At the ex-
piration of this period, the review may 
be conducted with information avail-
able to the DRB. 

(iv) A DRB may take steps to obtain 
additional evidence that is relevant to 
the discharge under consideration be-
yond that found in the official military 
records or submitted by the applicant, 
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if a review of available evidence sug-
gests that it would be incomplete with-
out the additional information, or 
when the applicant presents testimony 
or documents that require additional 
information to evaluate properly. Such 
information shall be made available to 
the applicant, upon request, with ap-
propriate modifications regarding clas-
sified material. 

(A) In any case heard on request of 
an applicant, the DRB shall provide the 
applicant and counsel or representa-
tive, if any, at a reasonable time before 
initiating the decision process, a notice 
of the availability of all regulations 
and documents to be considered in the 
discharge review, except for documents 
in the official personnel or medical 
records and any documents submitted 
by the applicant. The DRB shall also 
notify the applicant or counsel or rep-
resentative: 

(1) Of the right to examine such docu-
ments or to be provided with copies of 
the documents upon request; 

(2) Of the date by which such re-
quests must be received; and 

(3) Of the opportunity to respond 
within a reasonable period of time to 
be set by the DRB. 

(B) When necessary to acquaint the 
applicant with the substance of a clas-
sified document, the classifying au-
thority, on the request of the DRB, 
shall prepare a summary of or an ex-
tract from the document, deleting all 
references to sources of information 
and other matters, the disclosure of 
which, in the opinion of the classifying 
authority, would be detrimental to the 
national security interests of the 
United States. Should preparation of 
such summary be deemed impracti-
cable by the classifying authority, in-
formation from the classified sources 
shall not be considered by the DRB in 
its review of the case. 

(v) Regulations of a Military Depart-
ment may be obtained at many instal-
lations under the jurisdiction of the 
Military Department concerned or by 
writing to the following address: DA 
Military Review Boards Agency, Atten-
tion: SFBA (Reading Room), room 
1E520, Washington, DC 20310. 

(10) Recorder/Secretary or Assistant. 
Such a person shall be designated to 
assist in the functioning of each DRB 

in accordance with the procedures pre-
scribed by the Secretary of the Mili-
tary Department concerned. 

(11) Hearings. Hearings (including 
hearing examinations) that are con-
ducted shall recognize the rights of the 
individual to privacy. Accordingly, 
presence at hearings of individuals 
other than those required shall be lim-
ited to persons authorized by the Sec-
retary concerned or expressly re-
quested by the applicant, subject to 
reasonable limitations based upon 
available space. If, in the opinion of the 
presiding officer, the presence of other 
individuals could be prejudicial to the 
interests of the applicant or the gov-
ernment, hearings may be held in 
closed session. 

(12) Evidence and testimony. (i) The 
DRB may consider any evidence ob-
tained in accordance with this part. 

(ii) Formal rules of evidence shall 
not be applied in DRB proceedings. The 
presiding officer shall rule on matters 
of procedure and shall ensure that rea-
sonable bounds of relevancy and mate-
riality are maintained in the taking of 
evidence and presentation of witnesses. 

(iii) Applicants undergoing hearings 
shall be permitted to make sworn or 
unsworn statements, if they so desire, 
or to introduce witnesses, documents, 
or other information on their behalf, at 
no expense to the Department of De-
fense. 

(iv) Applicants may also make oral 
or written arguments personally or 
through counsel or representatives. 

(v) Applicants who present sworn or 
unsworn statements and witnesses may 
be questioned by the DRB. All testi-
mony shall be taken under oath or af-
firmation unless the applicant specifi-
cally requests to make an unsworn 
statement. 

(vi) There is a presumption of regu-
larity in the conduct of governmental 
affairs. This presumption can be ap-
plied in any review unless there is sub-
stantial credible evidence to rebut the 
presumption. 

(c) Decision process. (1) The DRB or 
the DRB panel, as appropriate, shall 
meet in plenary session to review dis-
charges and exercise its discretion on a 
case-by-case basis in applying the 
standards set forth in § 70.9. 
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(2) The presiding officer is respon-
sible for the conduct of the discharge 
review. The presiding officer shall con-
vene, recess, and adjourn the DRB 
panel as appropriate and shall main-
tain an atmosphere of dignity and de-
corum at all times. 

(3) Each DRB member shall act under 
oath or affirmation requiring careful, 
objective consideration of the applica-
tion. DRB members are responsible for 
eliciting all facts necessary for a full 
and fair hearing. They shall consider 
all information presented to them by 
the applicant. In addition, they shall 
consider available Military Service and 
health records, together with other 
records that may be in the files of the 
Military Department concerned and 
relevant to the issues before the DRB, 
and any other evidence obtained in ac-
cordance with this part. 

(4) The DRB shall identify and ad-
dress issues after a review of the fol-
lowing material obtained and presented 
in accordance with this part and the 
implementing instructions of the DRB: 
Available official records, documentary 
evidence submitted by or on behalf of 
an applicant, presentation of a hearing 
examination, testimony by or on behalf 
of an applicant, oral or written argu-
ments presented by or on behalf of an 
applicant, and any other relevant evi-
dence. 

(5) If an applicant who has requested 
a hearing does not respond to a notifi-
cation letter or does not appear for a 
scheduled hearing, the DRB may com-
plete the review on the basis of mate-
rial previously submitted. 

(6) Application of standards. (i) When a 
DRB determines that an applicant’s 
discharge was improper (§ 70.9(b)), the 
DRB will determine which reason for 
discharge should have been assigned 
based upon the facts and circumstances 
before the discharge authority, includ-
ing the Service regulations governing 
reasons for discharge at the time the 
applicant was discharged. Unless it is 
also determined that the discharge was 
inequitable (§ 70.9(c)), the provisions as 
to characterization in the regulation 
under which the applicant should have 
been discharged will be considered in 
determining whether further relief is 
warranted. 

(ii) When the DRB determines that 
an applicant’s discharge was inequi-
table (see § 70.9(c)), any change will be 
based on the evaluation of the appli-
cant’s overall record of service and rel-
evant regulations of the Military Serv-
ice of which the applicant was a mem-
ber. 

(7) Voting shall be conducted in 
closed session, a majority of the five 
members’ votes constituting the DRB 
decision. Voting procedures shall be 
prescribed by the Secretary of the Mili-
tary Department concerned. 

(8) Details of closed session delibera-
tions of a DRB are privileged informa-
tion and shall not be divulged. 

(9) There is no requirement for a 
statement of minority views in the 
event of a split vote. The minority, 
however, may submit a brief statement 
of its views under procedures estab-
lished by the Secretary concerned. 

(10) DRBs may request advisory opin-
ions from staff officers of their Mili-
tary Departments. These opinions are 
advisory in nature and are not binding 
on the DRB in its decision-making 
process. 

(11) The preliminary determinations 
required by 38 U.S.C. 3103(e) shall be 
made upon majority vote of the DRB 
concerned on an expedited basis. Such 
determination shall be based upon the 
standards set forth in § 70.9 of this part. 

(12) The DRB shall: (i) Address items 
submitted as issues by the applicant 
under paragraph (d) of this section; 

(ii) Address decisional issues under 
paragraph (e) of this section; and 

(iii) Prepare a decisional document in 
accordance with paragraph (h) of this 
section. 

(d) Response to items submitted as 
issues by the applicant—(1) General guid-
ance. (i) If an issue submitted by an ap-
plicant contains two or more clearly 
separate issues, the DRB should re-
spond to each issue under the guidance 
of this paragraph as if it had been set 
forth separately by the applicant. 

(ii) If an applicant uses a ‘‘building 
block’’ approach (that is, setting forth 
a series of conclusions on issues that 
lead to a single conclusion purportedly 
warranting a change in the applicant’s 
discharge), normally there should be a 
separate response to each issue. 
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(iii) Nothing in this paragraph pre-
cludes the DRB from making a single 
response to multiple issues when such 
action would enhance the clarity of the 
decisional document, but such response 
must reflect an adequate response to 
each separate issue. 

(2) Decisional issues. An item sub-
mitted as an issue by an applicant in 
accordance with this part shall be ad-
dressed as a decisional issue under 
paragraph (e), in the following cir-
cumstances: 

(i) When the DRB decides that a 
change in discharge should be granted, 
and the DRB bases its decision in 
whole or in part on the applicant’s 
issue; or 

(ii) When the DRB does not provide 
the applicant with the full change in 
discharge requested, and the decision is 
based in whole or in part on the DRB’s 
disagreement on the merits with an 
issue submitted by the applicant. 

(3) Response to items not addressed as 
decisional issues. (i) If the applicant re-
ceives the full change in discharge re-
quested (or a more favorable change), 
that fact shall be noted and the basis 
shall be addressed as a decisional issue. 
No further response is required to 
other issues submitted by the appli-
cant. 

(ii) If the applicant does not receive 
the full change in discharge requested 
with respect to either the character of 
or reason for discharge (or both), the 
DRB shall address the items submitted 
by the applicant under paragraph (e) of 
this section (decisional issues) unless 
one of the following responses is appli-
cable: 

(A) Duplicate issues. The DRB may 
state that there is a full response to 
the issue submitted by the applicant 
under a specified decisional issue. This 
response may be used only when one 
issue clearly duplicates another or the 
issue clearly requires discussion in con-
junction with another issue. 

(B) Citations without principles and 
facts. The DRB may state that the ap-
plicant’s issue, which consists of a cita-
tion to a decision without setting forth 
any principles and facts from the deci-
sion that the applicant states are rel-
evant to the applicant’s case, does not 
comply with the requirements of para-
graph (a)(4)(iv)(A). 

(C) Unclear issues. The DRB may state 
that it cannot respond to an item sub-
mitted by the applicant as an issue be-
cause the meaning of the item is un-
clear. An issue is unclear if it cannot 
be understood by a reasonable person 
familiar with the discharge review 
process after a review of the materials 
considered under paragraph (c)(4) of 
this section. 

(D) Nonspecific issues. The DRB may 
state that it cannot respond to an item 
submitted by the applicant as an issue 
because it is not specific. A submission 
is considered not specific if a reason-
able person familiar with the discharge 
review process after a review of the 
materials considered under paragraph 
(c)(4) of this section, cannot determine 
the relationship between the appli-
cant’s submission and the particular 
circumstances of the case. This re-
sponse may be used only if the submis-
sion is expressed in such general terms 
that no other response is applicable. 
For example, if the DRB disagrees with 
the applicant as to the relevance of 
matters set forth in the submission, 
the DRB normally will set forth the 
nature of the disagreement under the 
guidance in paragraph (e) of this sec-
tion, with respect to decisional issues, 
or it will reject the applicant’s position 
on the basis of paragraphs (d)(3)(ii)(A) 
or (d)(3)(ii)(B) of this section. If the ap-
plicant’s submission is so general that 
none of those provisions is applicable, 
then the DRB may state that it cannot 
respond because the item is not spe-
cific. 

(e) Decisional issues—(1) General. 
Under the guidance in this section, the 
decisional document shall discuss the 
issues that provide a basis for the deci-
sion whether there should be a change 
in the character of or reason for dis-
charge. In order to enhance clarity, the 
DRB should not address matters other 
than issues relied upon in the decision 
or raised by the applicant. 

(i) Partial change. When the decision 
changes a discharge, but does not pro-
vide the applicant with the full change 
in discharge requested, the decisional 
document shall address both the issues 
upon which change is granted and the 
issues upon which the DRB denies the 
full change requested. 
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(ii) Relationship of issue to character of 
or reason for discharge. Generally, the 
decisional document should specify 
whether a decisional issue applies to 
the character of or reason for discharge 
(or both), but it is not required to do 
so. 

(iii) Relationship of an issue to pro-
priety or equity. (A) If an applicant iden-
tifies an issue as pertaining to both 
propriety and equity, the DRB will 
consider it under both standards. 

(B) If an applicant identifies an issue 
as pertaining to the propriety of the 
discharge (for example, by citing a pro-
priety standard or otherwise claiming 
that a change in discharge is required 
as a matter of law), the DRB shall con-
sider the issue solely as a matter of 
propriety. Except as provided in para-
graph (e)(1)(iii)(D) of this section, the 
DRB is not required to consider such 
an issue under the equity standards. 

(C) If the applicant’s issue contends 
that the DRB is required as a matter of 
law to follow a prior decision by set-
ting forth an issue of propriety from 
the prior decision and describing its re-
lationship to the applicant’s case, the 
issue shall be considered under the pro-
priety standards and addressed under 
paragraph (e)(2) or (e)(3) of this section. 

(D) If the applicant’s issue sets forth 
principles of equity contained in a 
prior DRB decision, describes the rela-
tionship to the applicant’s case, and 
contends that the DRB is required as a 
matter of law to follow the prior case, 
the decisional document shall note 
that the DRB is not bound by its dis-
cretionary decisions in prior cases 
under the standards in § 70.9. However, 
the principles cited by the applicant, 
and the description of the relationship 
of the principles to the applicant’s 
case, shall be considered under the eq-
uity standards and addressed under 
paragraph (e)(5) or (e)(6) of this section. 

(E) If the applicant’s issue cannot be 
identified as a matter of propriety or 
equity, the DRB shall address it as an 
issue of equity. 

(2) Change of discharge: issues of pro-
priety. If a change in the discharge is 
warranted under the propriety stand-
ards in § 70.9 the decisional document 
shall state that conclusion and list the 
errors of expressly retroactive changes 
in policy that provide a basis for the 

conclusion. The decisional document 
shall cite the facts in the record that 
demonstrate the relevance of the error 
or change in policy to the applicant’s 
case. If the change in discharge does 
not constitute the full change re-
quested by the applicant, the reasons 
for not granting the full change shall 
be addressed under the guidance in 
paragraph (e)((3) or (e)(6) of this sec-
tion. 

(3) Denial of the full change requested: 
issues of propriety. (i) If the decision re-
jects the applicant’s position on an 
issue of propriety, or if it is otherwise 
decided on the basis of an issue of pro-
priety that the full change in discharge 
requested by the applicant is not war-
ranted, the decisional document shall 
note that conclusion. 

(ii) The decisional document shall 
list reasons for its conclusion on each 
issue of propriety under the following 
guidance: 

(A) If a reason is based in whole or in 
part upon a regulation, statute, con-
stitutional provision, judicial deter-
mination, or other source of law, the 
DRB shall cite the pertinent source of 
law and the facts in the record that 
demonstrate the relevance of the 
source of law to the particular cir-
cumstances in the case. 

(B) If a reason is based in whole or in 
part on a determination as to the oc-
currence or nonoccurrence of an event 
or circumstance, including a factor re-
quired by applicable Service regula-
tions to be considered for determina-
tion of the character of and reason for 
the applicant’s discharge, the DRB 
shall make a finding of fact for each 
such event or circumstance. 

(1) For each such finding, the 
decisional document shall list the spe-
cific source of the information relied 
upon. This may include the presump-
tion of regularity in appropriate cases. 
If the information is listed in the serv-
ice record section of the decisional doc-
ument, a citation is not required. 

(2) If a finding of fact is made after 
consideration of contradictory evi-
dence in the record (including informa-
tion cited by the applicant or other-
wise identified by members of the 
DRB), the decisional document shall 
set forth the conflicting evidence and 
explain why the information relied 
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upon was more persuasive than the in-
formation that was rejected. If the pre-
sumption of regularity is cited as the 
basis for rejecting such information, 
the decisional document shall set forth 
the basis for relying on the presump-
tion of regularity and explain why the 
contradictory evidence was insufficient 
to overcome the presumption. In an ap-
propriate case, the explanation as to 
why the contradictory evidence was in-
sufficient to overcome the presumption 
of regularity may consist of a state-
ment that the applicant failed to pro-
vide sufficient corroborating evidence, 
or that the DRB did not find the appli-
cant’s testimony to be sufficiently 
credible to overcome the presumption. 

(C) If the DRB disagrees with the po-
sition of the applicant on an issue of 
propriety, the following guidance ap-
plies in addition to the guidance in 
paragraphs (e)(3)(ii) (A) and (B) of this 
section: 

(1) The DRB may reject the appli-
cant’s position by explaining why it 
disagrees with the principles set forth 
in the applicant’s issue (including prin-
ciples derived from cases cited by the 
applicant in accordance with paragraph 
(e)(4)(iv) of this section). 

(2) The DRB may reject the appli-
cant’s position by explaining why the 
principles set forth in the applicant’s 
issue (including principles derived from 
cases cited by the applicant in accord-
ance with paragraph (a)(4)(iv) of this 
section) are not relevant to the appli-
cant’s case. 

(3) The DRB may reject an appli-
cant’s position by stating that the ap-
plicant’s issue of propriety is not a 
matter upon which the DRB grants a 
change in discharge, and by providing 
an explanation for this position. When 
the applicant indicates that the issue 
is to be considered in conjunction with 
one or more other specified issues, the 
explanation will address all such speci-
fied issues. 

(4) The DRB may reject the appli-
cant’s position on the grounds that 
other specified factors in the case pre-
clude granting relief, regardless of 
whether the DRB agreed with the ap-
plicant’s position. 

(5) If the applicant takes the position 
that the discharge must be changed be-
cause of an alleged error in a record as-

sociated with the discharge, and the 
record has not been corrected by the 
organization with primary responsi-
bility for corrective action, the DRB 
may respond that it will presume the 
validity of the record in the absence of 
such corrective action. If the organiza-
tion empowered to correct the record is 
within the Department of Defense, the 
DRB should provide the applicant with 
a brief description of the procedures for 
requesting correction of the record. If 
the DRB on its own motion cites this 
issue as a decisional issue on the basis 
of equity, it shall address the issue 
under paragraph (d)(5) or (d)(6) of this 
section. 

(6) When an applicant’s issue con-
tains a general allegation that a cer-
tain course of action violated his or her 
constitutional rights, the DRB may re-
spond in appropriate cases by noting 
that the action was consistent with 
statutory or regulatory authority, and 
by citing the presumption of constitu-
tionality that attaches to statutes and 
regulations. If, on the other hand, the 
applicant makes a specific challenge to 
the constitutionality of the action by 
challenging the application of a stat-
ute or regulation in a particular set of 
circumstances, it is not sufficient to 
respond solely by citing the presump-
tion of constitutionality of the statute 
or regulation when the applicant is not 
challenging the constitutionality of 
the statute or regulation. Instead, the 
response must address the specific cir-
cumstances of the case. 

(4) Denial of the full change in dis-
charge requested when propriety is not at 
issue. If the applicant has not sub-
mitted an issue of propriety and the 
DRB has not otherwise relied upon an 
issue of propriety to change the dis-
charge, the decisional document shall 
contain a statement to that effect. The 
DRB is not required to provide any fur-
ther discussion as to the propriety of 
the discharge. 

(5) Change of discharge: issues of eq-
uity. If the DRB concludes that a 
change in the discharge is warranted 
under the equity standards in § 70.9 the 
decisional document shall list each 
issue of equity upon which this conclu-
sion is based. The DRB shall cite the 
facts in the record that demonstrate 
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the relevance of the issue to the appli-
cant’s case. If the change in discharge 
does not constitute the full change re-
quested by the applicant, the reasons 
for not giving the full change requested 
shall be discussed under the guidance 
in paragraph (e)(6) of this section. 

(6) Denial of the full change in dis-
charge requested: issues of equity. (i) If 
the DRB rejects the applicant’s posi-
tion on an issue of equity, or if the de-
cision otherwise provides less than the 
full change in discharge requested by 
the applicant, the decisional document 
shall note that conclusion. 

(ii) The DRB shall list reasons for its 
conclusion on each issue of equity 
under the following guidance: 

(A) If a reason is based in whole or in 
part upon a regulation, statute, con-
stitutional provision, judicial deter-
mination, or other source of law, the 
DRB shall cite the pertinent source of 
law and the facts in the record that 
demonstrate the relevance of the 
source of law to the exercise of discre-
tion on the issue of equity in the appli-
cant’s case. 

(B) If a reason is based in whole or in 
part on a determination as to the oc-
currence or nonoccurrence of an event 
or circumstance, including a factor re-
quired by applicable Service regula-
tions to be considered for determina-
tion of the character of and reason for 
the applicant’s discharge, the DRB 
shall make a finding of fact for each 
such event or circumstance. 

(1) For each such finding, the 
decisional document shall list the spe-
cific source of the information relied 
upon. This may include the presump-
tion of regularity in appropriate cases. 
If the information is listed in the serv-
ice record section of the decisional doc-
ument, a citation is not required. 

(2) If a finding of fact is made after 
consideration of contradictory evi-
dence in the record (including informa-
tion cited by the applicant or other-
wise identified by members of the 
DRB), the decisional document shall 
set forth the conflicting evidence and 
explain why the information relied 
upon was more persuasive than the in-
formation that was rejected. If the pre-
sumption of regularity is cited as the 
basis for rejecting such information, 
the decisional document shall set forth 

the basis for relying on the presump-
tion of regularity and explain why the 
contradictory evidence was insufficient 
to overcome the presumption. In an ap-
propriate case, the explanation as to 
why the contradictory evidence was in-
sufficient to overcome the presumption 
of regularity may consist of a state-
ment that the applicant failed to pro-
vide sufficient corroborating evidence, 
or that the DRB did not find the appli-
cant’s testimony to be sufficiently 
credible to overcome the presumption. 

(C) If the DRB disagrees with the po-
sition of the applicant on an issue of 
equity, the following guidance applies 
in addition to the guidance in para-
graphs (e)(6)(ii) (A) and (B) of this sec-
tion: 

(1) The DRB may reject the appli-
cant’s position by explaining why it 
disagrees with the principles set forth 
in the applicant’s issue (including prin-
ciples derived from cases cited by the 
applicant in accordance with paragraph 
(a)(4)(iv) of this section). 

(2) The DRB may reject the appli-
cant’s position by explaining why the 
principles set forth in the applicant’s 
issue (including principles derived from 
cases cited by the applicant) are not 
relevant to the applicant’s case. 

(3) The DRB may reject an appli-
cant’s position by explaining why the 
applicant’s issue is not a matter upon 
which the DRB grants a change in dis-
charge as a matter of equity. When the 
applicant indicates that the issue is to 
be considered in conjunction with 
other specified issues, the explanation 
will address all such specified issues. 

(4) The DRB may reject the appli-
cant’s position on the grounds that 
other specified factors in the case pre-
clude granting relief, regardless of 
whether the DRB agreed with the ap-
plicant’s position. 

(5) If the applicant takes the position 
that the discharge should be changed 
as a matter of equity because of an al-
leged error in a record associated with 
the discharge, and the record has not 
been corrected by the organization 
with primary responsibility for correc-
tive action, the DRB may respond that 
it will presume the validity of the 
record in the absence of such corrective 
action. However, the DRB will consider 
whether it should exercise its equitable 
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powers to change the discharge on the 
basis of the alleged error. If it declines 
to do so, it shall explain why the appli-
cant’s position did not provide a suffi-
cient basis for the change in the dis-
charge requested by the applicant. 

(D) When the DRB concludes that ag-
gravating factors outweigh mitigating 
factors, the DRB must set forth rea-
sons such as the seriousness of the of-
fense, specific circumstances sur-
rounding the offense, number of of-
fenses, lack of mitigating cir-
cumstances, or similar factors. The 
DRB is not required, however, to ex-
plain why it relied on any such factors 
unless the applicability or weight of 
such a factor is expressly raised as an 
issue by the applicant. 

(E) If the applicant has not sub-
mitted any issues and the DRB has not 
otherwise relied upon an issue of eq-
uity for a change in discharge, the 
decisional document shall contain a 
statement to that effect, and shall note 
that the major factors upon which the 
discharge was based are set forth in the 
service record portion of the decisional 
document. 

(f) The recommendation of the DRB 
President—(1) General. The president of 
the DRB may forward cases for consid-
eration by the Secretarial Reviewing 
Authority (SRA) under rules estab-
lished by the Secretary concerned. 
There is no requirement that the Presi-
dent submit a recommendation when a 
case is forwarded to the SRA. If the 
president makes a recommendation 
with respect to the character of or rea-
son for discharge, however, the rec-
ommendation shall be prepared under 
the guidance in paragraph (f)(2) of this 
section. 

(2) Format for recommendation. If a 
recommendation is provided, it shall 
contain the president’s views whether 
there should be a change in the char-
acter of or reason for discharge (or 
both). If the president recommends 
such a change, the particular change to 
be made shall be specified. The rec-
ommendation shall set forth the presi-
dent’s position on decisional issues and 
issues submitted by the applicant 
under the following guidance: 

(i) Adoption of the DRB’s decisional 
document. The recommendation may 
state that the president has adopted 

the decisional document prepared by 
the majority. The president shall en-
sure that the decisional document 
meets the requirements of this section. 

(ii) Adoption of the specific statements 
from the majority. If the President 
adopts the views of the majority only 
in part, the recommendation shall cite 
the specific matter adopted from the 
majority. If the president modifies a 
statement submitted by the majority, 
the recommendation shall set forth the 
modification. 

(iii) Response to issues not included in 
matter adopted from the majority. The 
recommendation shall set forth the fol-
lowing if not adopted in whole or in 
part from the majority: 

(A) The issues on which the presi-
dent’s recommendation is based. Each 
such decisional issue shall be addressed 
by the president under paragraph (e) of 
this section, 

(B) The president’s response to items 
submitted as issues by the applicant 
under paragraph (d) of this section. 

(C) Reasons for rejecting the conclu-
sions of the majority with respect to 
decisional issues which, if resolved in 
the applicant’s favor, would have re-
sulted in greater relief for the appli-
cant than that afforded by the presi-
dent’s recommendation. Suh issues 
shall be addressed under the principles 
in paragraph (e) of this section. 

(g) Secretarial reviewing authority 
(SRA)—(1) Review by the SRA. The Sec-
retarial Reviewing Authority (SRA) is 
the Secretary concerned or the official 
to whom Secretary’s discharge review 
authority has been delegated. 

(i) The SRA may review the following 
types of cases before issuance of the 
final notification of a decision: 

(A) Any specific case in which the 
SRA has an interest. 

(B) Any specific case that the presi-
dent of the DRB believes is of signifi-
cant interest to the SRA. 

(ii) Cases reviewed by the SRA shall 
be considered under the standards set 
forth in § 70.9. 

(2) Processing the decisional document. 
(i) The decisional document shall be 
transmitted by the DRB president 
under paragraph (e) of this section. 

(ii) The following guidance applies to 
cases that have been forwarded to the 
SRA except for cases reviewed on the 
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DRB’s own motion without the partici-
pation of the applicant or the appli-
cant’s counsel: 

(A) The applicant and counsel or rep-
resentative, if any, shall be provided 
with a copy of the proposed decisional 
document, including the DRB presi-
dent’s recommendation to the SRA, if 
any. Classified information shall be 
summarized. 

(B) The applicant shall be provided 
with a reasonable period of time, but 
not less than 25 days, to submit to the 
SRA a rebuttal. An issue in rebuttal 
consists of a clear and specific state-
ment by the applicant in support of or 
in opposition to the statements of the 
DRB or DRB president on decisional 
issues and other clear and specific 
issues that were submitted by the ap-
plicant in accordance with paragraph 
(a)(4)(i) of this section. The rebuttal 
shall be based solely on matters in the 
record before when the DRB closed the 
case for deliberation or in the presi-
dent’s recommendation. 

(3) Review of the decisional document. 
If corrections in the decisional docu-
ment are required, the decisional docu-
ment shall be returned to the DRB for 
corrective action. The corrected 
decisional document shall be sent to 
the applicant (and counsel, if any), but 
a further opportunity for rebuttal is 
not required unless the correction pro-
duces a different result or includes a 
substantial change in the discussion by 
the DRB (or DRB president) of the 
issues raised by the majority or the ap-
plicant. 

(4) The Addendum of the SRA. The de-
cision of the SRA shall be in writing 
and shall be appended as an addendum 
to the decisional document under the 
guidance in this subsection. 

(i) The SRA’s decision. The addendum 
shall set forth the SRA’s decision 
whether there will be a change in the 
character of or reason for discharge (or 
both); if the SRA concludes that a 
change is warranted, the particular 
change to be made shall be specified. If 
the SRA adopts the decision rec-
ommended by the DRB or the DRB 
president, the decisional document 
shall contain a reference to the matter 
adopted. 

(ii) Discussion of issues. In support of 
the SRA’s decision, the addendum shall 

set forth the SRA’s position on 
decisional issues, items submitted as 
issues by an applicant in accordance 
with paragraph (a)(4)(i) of this section, 
and issues raised by the DRB and the 
DRB president in accordance with the 
following guidance: 

(A) Adoption of the DRB president’s 
recommendation. The addendum may 
state that the SRA has adopted the 
DRB president’s recommendation. 

(B) Adoption of the DRB’s proposed 
decisional document. The addendum may 
state that the SRA has adopted the 
proposed decisional document prepared 
by the DRB. 

(C) Adoption of specific statements from 
the majority or the DRB president. If the 
SRA adopts the views of the DRB or 
the DRB president only in part, the ad-
dendum shall cite the specific state-
ments adopted. If the SRA modifies a 
statement submitted by the DRB or 
the DRB president, the addendum shall 
set forth the modification. 

(D) Response to issues not included in 
matter adopted from the DRB or the DRB 
president. The addendum shall set forth 
the following if not adopted in whole or 
in part from the DRB or the DRB presi-
dent: 

(1) A list of the issues on which the 
SRA’s decision is based. Each such 
decisional issue shall be addressed by 
the SRA under paragraph (e) of this 
section. This includes reasons for re-
jecting the conclusion of the DRB or 
the DRB president with respect to 
decisional issues which, if resolved in 
the applicant’s favor, would have re-
sulted in change to the discharge more 
favorable to the applicant than that af-
forded by the SRA’s decision. Such 
issues shall be addressed under the 
principles in paragraph (e) of this sec-
tion. 

(2) The SRA’s response to items sub-
mitted as issues by the applicant under 
paragraph (d) of this section. 

(iii) Response to the rebuttal. (A) If the 
SRA grants the full change in dis-
charge requested by the applicant (or a 
more favorable change), that fact shall 
be noted, the decisional issues shall be 
addressed under paragraph (e) of this 
section, and no further response to the 
rebuttal is required. 

(B) If the SRA does not grant the full 
change in discharge requested by the 
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applicant (or a more favorable change), 
the addendum shall list each issue in 
rebuttal submitted by an applicant in 
accordance with this section, and shall 
set forth the response of the SRA under 
the following guidance: 

(1) If the SRA rejects an issue in re-
buttal, the SRA may respond in ac-
cordance with the principles in para-
graph (e) of this section. 

(2) If the matter adopted by the SRA 
provides a basis for the SRA’s rejection 
of the rebuttal material, the SRA may 
note that fact and cite the specific 
matter adopted that responds to the 
issue in rebuttal. 

(3) If the matter submitted by the ap-
plicant does not meet the requirements 
for rebuttal material in paragraph 
(b)(2)(ii)(B) of this section. 

(iv) Index entries. Appropriate index 
entries shall be prepared for the SRA’s 
actions for matters that are not adopt-
ed from the DRB’s proposed decisional 
document. 

(h) The decisional document. A 
decisional document shall be prepared 
for each review. At a minimum, this 
document shall contain: 

(1) The circumstances and character 
of the applicant’s service as extracted 
from available service records, includ-
ing health records, and information 
provided by other Government authori-
ties or the applicant, such as, but not 
limited to: 

(i) Information concerning the dis-
charge at issue in the review, includ-
ing: 

(A) Date (YYMMDD) of discharge. 
(B) Character of discharge. 
(C) Reason for discharge. 
(D) The specific regulatory authority 

under which the discharge was issued. 
(ii) Date (YYMMDD) of enlistment. 
(iii) Period of enlistment. 
(iv) Age at enlistment. 
(v) Length of service. 
(vi) Periods of unauthorized absence. 
(vii) Conduct and efficiency ratings 

(numerical or narrative). 
(viii) Highest rank received. 
(ix) Awards and decorations. 
(x) Educational level. 
(xi) Aptitude test scores. 
(xii) Incidents of punishment pursu-

ant to Article 15, Uniform Code of Mili-
tary Justice (including nature and date 
(YYMMDD) of offense or punishment). 

(xiii) Convictions by court-martial. 
(xiv) Prior military service and type 

of discharge received. 
(2) A list of the type of documents 

submitted by or on behalf of the appli-
cant (including a written brief, letters 
of recommendation, affidavits con-
cerning the circumstances of the dis-
charge, or other documentary evi-
dence), if any. 

(3) A statement whether the appli-
cant testified, and a list of the type of 
witnesses, if any, who testified on be-
half of the applicant. 

(4) A notation whether the applica-
tion pertained to the character of dis-
charge, the reason for discharge, or 
both. 

(5) The DRB’s conclusions on the fol-
lowing: 

(i) Whether the character of or rea-
son for discharge should be changed. 

(ii) The specific changes to be made, 
if any. 

(6) A list of the items submitted as 
issues on DD Form 293 or expressly in-
corporated therein and such other 
items submitted as issues by the appli-
cant that are identified as inadvert-
ently omitted under paragraph 
(a)(4)(i)(D) of this section. If the issues 
are listed verbatim on DD Form 293, a 
copy of the relevant portion of the 
Form may be attached. Issues that 
have been withdrawn or modified with 
the consent of the applicant need not 
be listed. 

(7) The response to the items sub-
mitted as issues by the applicant under 
the guidance in paragraph (d) of this 
section. 

(8) A list of decisional issues and a 
discussion of such issues under the 
guidance in paragraph (e) of this sec-
tion. 

(9) Minority views, if any, when au-
thorized under rules of the Military De-
partment concerned. 

(10) The recommendation of the DRB 
president when required by paragraph 
(f) of this section. 

(11) The addendum of the SRA when 
required by paragraph (g) of this sec-
tion. 

(12) Advisory opinions, including 
those containing factual information, 
when such opinions have been relied 
upon for final decision or have been ac-
cepted as a basis for rejecting any of 
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the applicant’s issues. Such advisory 
opinions or relevant portions thereof 
that are not fully set forth in the dis-
cussion of decisional issues or other-
wise in response to items submitted as 
issues by the application shall be incor-
porated by reference. A copy of opin-
ions incorporated by reference shall be 
appended to the decision and included 
in the record of proceedings. 

(13) A record of the voting, including: 
(i) The number of votes for the DRB’s 

decision and the number of votes in the 
minority, if any. 

(ii) The DRB member’s names (last 
name, first name, M.I.) and votes. The 
copy provided to the applicant may 
substitute a statement that the names 
and votes will be made available to the 
applicant at the applicant’s request. 

(14) Index entries for each decisional 
issue under appropriate categories list-
ed in the index of decisions. 

(15) An authentication of the docu-
ment by an appropriate official. 

(i) Issuance of decisions following dis-
charge review. The applicant and coun-
sel or representative, if any, shall be 
provided with a copy of the decisional 
document and of any further action in 
review. The applicant (and counsel, if 
any) shall be notified of the avail-
ability of the complaint process under 
§ 70.10. Final notification of decisions 
shall be issued to the applicant with a 
copy to the counsel or representative, 
if any, and to the Military Service con-
cerned. 

(1) Notification to applicants, with 
copies to counsel or representatives, 
shall normally be made through the 
U.S. Postal Service. Such notification 
shall consist of a notification of deci-
sion, together with a copy of the 
decisional document. 

(2) Notification to the Military Serv-
ices shall be for the purpose of appro-
priate action and inclusion of review 
matter in personnel records. Such noti-
fication shall bear appropriate certifi-
cation of completeness and accuracy. 

(3) Actions on review by superior au-
thority, when occurring, shall be pro-
vided to the applicant and counsel or 
representative in the same manner as 
the notification of the review decision. 

(j) Record of DRB proceedings. (1) 
When the proceedings in any review 
have been concluded, a record thereof 

will be prepared. Records may include 
written records, electromagnetic 
records, videotape recordings, or a 
combination thereof. 

(2) At a minimum, the record will in-
clude the following: 

(i) The application for review; 
(ii) A record of the testimony in ver-

batim, summarized, or recorded form 
at the option of the DRB concerned; 

(iii) Documentary evidence or copies 
thereof, considered by the DRB other 
than the Military Service record; 

(iv) Briefs and arguments submitted 
by or on behalf of the applicant; 

(v) Advisory opinions considered by 
the DRB, if any; 

(vi) The findings, conclusions, and 
reasons developed by the DRB; 

(vii) Notification of the DRB’s deci-
sion to the cognizant custodian of the 
applicant’s records, or reference to the 
notification document; 

(viii) Minority reports, if any; 
(ix) A copy of the decisional docu-

ment. 
(k) Final disposition of the Record of 

Proceedings. The original record of pro-
ceedings and all appendices thereto 
shall in all cases be incorporated in the 
Military Service record of the appli-
cant and the Military Service record 
shall be returned to the custody of the 
appropriate records holding facility. If 
a portion of the original record of the 
proceedings cannot be stored with the 
Military Service record, the Military 
Service record shall contain a notation 
as to the place where the record is 
stored. Other copies shall be filed and 
disposed of in accordance with appro-
priate Military Service regulations. 

(l) Availability of Discharge Review 
Board documents for inspection and copy-
ing. (1) A copy of the decisional docu-
ment prepared in accordance with 
paragraph (d) of this section shall be 
made available for public inspection 
and copying promptly after a notice of 
final decision is sent to the applicant. 

(2) To prevent a clearly unwarranted 
invasion of personal privacy, identi-
fying details of the applicant and other 
persons will be deleted from documents 
made available for public inspection 
and copying. 

(i) Names, addresses, social security 
numbers, and Military Service numbers 
must be deleted. Written justification 
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shall be made for all other deletions 
and shall be available for public inspec-
tion. 

(ii) Each DRB shall ensure that there 
is a means for relating a decisional 
document number to the name of the 
applicant to permit retrieval of the ap-
plicant’s records when required in proc-
essing a complaint under § 70.10. 

(3) Any other privileged or classified 
material contained in or appended to 
any documents required by this part to 
be furnished the applicant and counsel 
or representative or made available for 
public inspection and copying may be 
deleted therefrom only if a written 
statement of the basis for the deletions 
is provided the applicant and counsel 
or representative and made available 
for public inspection. It is not intended 
that the statement be so detailed as to 
reveal the nature of the withheld mate-
rial. 

(4) DRB documents made available 
for public inspection and copying shall 
be located in the Armed Forces Dis-
charge Review/Correction Board Read-
ing Room. The documents shall be in-
dexed in a usable and concise form so 
as to enable the public, and those who 
represent applicants before the DRBs, 
to isolate from all these decisions that 
are indexed, those cases that may be 
similar to an applicant’s case and that 
indicate the circumstances under or 
reasons for (or both) which the DRB or 
the Secretary concerned granted or de-
nied relief. 

(i) The reading file index shall in-
clude, in addition to any other items 
determined by the DRB, the case num-
ber, the date, character of, reason and 
authority for the discharge. It shall 
also include the decisions of the DRB 
and reviewing authority, if any, and 
the issues addressed in the statement 
of findings, conclusions, and reasons. 

(ii) The index shall be maintained at 
selected permanent locations through-
out the United States. This ensures 
reasonable availability to applicants at 
least 30 days before a traveling panel 
review. A list of these locations shall 
be published in the FEDERAL REGISTER 
by the Department of the Army. The 
index shall also be made available at 
sites selected for traveling panels or 
hearing examinations for such periods 
as the DRB or a hearing examiner is 

present and in operation. An applicant 
who has requested a traveling panel re-
view or a hearing examination shall be 
advised in the notice of such review of 
the permanent index locations. 

(iii) The Armed Forces Discharge Re-
view/Correction Board Reading Room 
shall publish indexes quarterly for all 
DRBs. All DRBs shall be responsible 
for timely submission to the Reading 
Room of individual case information 
required for update of the indexes. In 
addition, all DRBs shall be responsible 
for submission of new index categories 
based upon published changes in policy, 
procedures, or standards. These indexes 
shall be available for public inspection 
or purchase (or both) at the Reading 
Room. When the DRB has accepted an 
application, information concerning 
the availability of the index shall be 
provided in the DRB’s response to the 
application. 

(iv) Copies of decisional documents 
will be provided to individuals or orga-
nizations outside the NCR in response 
to written requests for such docu-
ments. Although the Reading Room 
shall try to make timely responses to 
such requests, certain factors such as 
the length of a request, the volume of 
other pending requests, and the impact 
of other responsibilities of the staff as-
signed to such duties may cause some 
delays. A fee may be charged for such 
documents under appropriate DoD and 
Department of the Army directives and 
regulations. The manual that accom-
panies the index of decisions shall no-
tify the public that if an applicant in-
dicates that a review is scheduled for a 
specific date, an effort will be made to 
provide requested decisional docu-
ments before that date. The individual 
or organization will be advised if that 
cannot be accomplished. 

(v) Correspondence relating to mat-
ters under the cognizance of the Read-
ing Room (including requests for pur-
chase of indexes) shall be addressed to: 
DA Military Review Boards Agency, 
Attention: SFBA (Reading Room), 
Room 1E520, The Pentagon, Wash-
ington, DC 20310. 

(m) Privacy Act information. Informa-
tion protected under the Privacy Act is 
involved in the discharge review func-
tions. The provisions of part 286a of 
this title shall be observed throughout 
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the processing of a request for review 
of discharge or dismissal. 

(n) Information requirement. Each 
Military Department shall provide the 
Deputy Assistant Secretary of Defense 
(Military Personnel and Force Manage-
ment) DASD (MP&FM), Office of the 
ASD (MRA&L), with a semiannual re-
port of discharge review actions in ac-
cordance with § 70.11. 

[47 FR 37785, Aug. 26, 1982, as amended at 48 
FR 9855, Mar. 9, 1983; 48 FR 35644, Aug. 5, 1983] 

§ 70.9 Discharge review standards. 

(a) Objective of review. The objective 
of a discharge review is to examine the 
propriety and equity of the applicant’s 
discharge and to effect changes, if nec-
essary. The standards of review and the 
underlying factors that aid in deter-
mining whether the standards are met 
shall be historically consistent with 
criteria for determining honorable 
service. No factors shall be established 
that require automatic change or de-
nial of a change in discharge. Neither a 
DRB nor the Secretary of the Military 
Department concerned shall be bound 
by any methodology of weighting of 
the factors in reaching a determina-
tion. In each case, the DRB or the Sec-
retary of the Military Department con-
cerned shall give full, fair, and impar-
tial considerations to all applicable 
factors before reaching a decision. An 
applicant may not rceive a less favor-
able discharge than that issued at the 
time of separation. This does not pre-
clude correction of clerical errors. 

(b) Propriety. (1) A discharge shall be 
deemed proper unless, in the course of 
discharge review, it is determined that: 

(i) There exists an error of fact, law, 
procedure, or discretion associated 
with the discharge at the time of 
issuance; and that the rights of the ap-
plicant were prejudiced thereby (such 
error shall constitute prejudicial error 
if there is substantial doubt that the 
discharge would have remained the 
same if the error had not been made); 
or 

(ii) A change in policy by the Mili-
tary Service of which the applicant was 
a member, made expressly retroactive 
to the type of discharge under consid-
eration, requires a change in the dis-
charge. 

(2) When a record associated with the 
discharge at the time of issuance in-
volves a matter in which the primary 
responsibility for corrective action 
rests with another organization (for ex-
ample, another Board, agency, or 
court), the DRB will recognize an error 
only to the extent that the error has 
been corrected by the organization 
with primary responsibility for cor-
recting the record. 

(3) The primary function of the DRB 
is to exercise its discretion on issues of 
equity by reviewing the individual 
merits of each application on a case- 
by-case basis. Prior decisions in which 
the DRB exercised its discretion to 
change a discharge based on issues of 
equity (including the factors cited in 
such decisions or the weight given to 
factors in such decisions) do not bind 
the DRB in its review of subsequent 
cases because no two cases present the 
same issues of equity. 

(4) The following applies to appli-
cants who received less than fully Hon-
orable administrative discharges be-
cause of their civilian misconduct 
while in an inactive reserve component 
and who were discharged or had their 
discharge reviewed on or after April 20, 
1971: the DRB shall either recharac-
terize the discharge to Honorable with-
out any additional proceedings or addi-
tional proceedings shall be conducted 
in accordance with the Court’s Order of 
December 3, 1981, in Wood v. Secretary of 
Defense to determine whether proper 
grounds exist for the issuance of a less 
than Honorable discharge, taking into 
account that; 

(i) An Other than Honorable (for-
merly undesirable) Discharge for an in-
active reservist can only be based upon 
civilian misconduct found to have af-
fected directly the performance of mili-
tary duties; 

(ii) A General Discharge for an inac-
tive reservist can only be based upon 
civilian misconduct found to have had 
an adverse impact on the overall effec-
tiveness of the military, including 
military morale and efficiency. 

(c) Equity. A discharge shall be 
deemed to be equitable unless: 

(1) In the course of a discharge re-
view, it is determined that the policies 
and procedures under which the appli-
cant was discharged differ in material 
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respects from policies and procedures 
currently applicable on a Service-wide 
basis to discharges of the type under 
consideration provided that: 

(i) Current policies or procedures rep-
resent a substantial enhancement of 
the rights afforded a respondent in 
such proceedings; and 

(ii) There is substantial doubt that 
the applicant would have received the 
same discharge if relevant current poli-
cies and procedures had been available 
to the applicant at the time of the dis-
charge proceedings under consider-
ation. 

(2) At the time of issuance, the dis-
charge was inconsistent with standards 
of discipline in the Military Service of 
which the applicant was a member. 

(3) In the course of a discharge re-
view, it is determined that relief is 
warranted based upon consideration of 
the applicant’s service record and other 
evidence presented to the DRB viewed 
in conjunction with the factors listed 
in this section and the regulations 
under which the applicant was dis-
charged, even though the discharge was 
determined to have been otherwise eq-
uitable and proper at the time of 
issuance. Areas of consideration in-
clude, but are not limited to: 

(i) Quality of service, as evidenced by 
factors such as: 

(A) Service history, including date of 
enlistment, period of enlistment, high-
est rank achieved, conduct or effi-
ciency ratings (numerical or nar-
rative); 

(B) Awards and decorations; 
(C) Letters of commendation or rep-

rimand; 
(D) Combat service; 
(E) Wounds received in action; 
(F) Records of promotions and demo-

tions; 
(G) Level of responsibility at which 

the applicant served; 
(H) Other acts of merit that may not 

have resulted in a formal recognition 
through an award or commendation; 

(I) Length of service during the serv-
ice period which is the subject of the 
discharge review; 

(J) Prior military service and type of 
discharge received or outstanding 
postservice conduct to the extent that 
such matters provide a basis for a more 
thorough understanding of the per-

formance of the applicant during the 
period of service which is the subject of 
the discharge review; 

(K) Convictions by court-martial; 
(L) Records of nonjudicial punish-

ment; 
(M) Convictions by civil authorities 

while a member of the Service, re-
flected in the discharge proceedings or 
otherwise noted in military service 
records; 

(N) Records of periods of unauthor-
ized absence; 

(O) Records relating to a discharge 
instead of court-martial. 

(ii) Capability to serve, as evidenced 
by factors such as: 

(A) Total capabilities. This includes an 
evaluation of matters, such as age, 
educational level, and aptitude scores. 
Consideration may also be given 
whether the individual met normal 
military standards of acceptability for 
military service and similar indicators 
of an individual’s ability to serve satis-
factorily, as well as ability to adjust to 
military service. 

(B) Family and Personal Problems. This 
includes matters in extenuation or 
mitigation of the reason for discharge 
that may have affected the applicant’s 
ability to serve satisfactorily. 

(C) Arbitrary or capricious action. This 
includes actions by individuals in au-
thority that constitute a clear abuse of 
such authority and that, although not 
amounting to prejudicial error, may 
have contributed to the decision to dis-
charge or to the characterization of 
service. 

(D) Discrimination. This includes un-
authorized acts as documented by 
records or other evidence. 

§ 70.10 Complaints concerning 
decisional documents and index en-
tries. 

(a) General. (1) The procedures in this 
section—are established for the sole 
purpose of ensuring that decisional 
documents and index entries issued by 
the DRBs of the Military Departments 
comply with the decisional document 
and index entry principles of this part. 

(2) This section may be modified or 
supplemented by the DASD(MP&FM). 

(3) The following persons may submit 
complaints: 
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(i) A former member of the Armed 
Forces (or the former member’s coun-
sel) with respect to the decisional doc-
ument issued in the former member’s 
own case; and 

(ii) A former member of the Armed 
Forces (or the former member’s coun-
sel) who states that correction of the 
decisional document will assist the 
former member in preparing for an ad-
ministrative or judicial proceeding in 
which the former member’s own dis-
charge will be at issue. 

(4) The Department of Defense is 
committed to processing of complaints 
within the priorities and processing 
goals set forth in paragraph (d)(1)(iii) 
of this section. This commitment, how-
ever, is conditioned upon reasonable 
use of the complaint process under the 
following considerations. The DRBs 
were established for the benefit of 
former members of the Armed Forces. 
The complaint process can aid such 
persons most effectively if it is used by 
former members of the Armed Forces 
when necessary to obtain correction of 
their own decisional documents or to 
prepare for discharge reviews. If a sub-
stantial number of complaints sub-
mitted by others interferes with the 
ability of the DRBs to process applica-
tions for discharge review in a timely 
fashion, the Department of Defense 
will adjust the processing goals to en-
sure that the system operates to the 
primary advantage of applicants. 

(5) The DASD(MP&FM) is the final 
authority with respect to action on 
such correspondence. 

(b) The Joint Service Review Activity 
(JSRA). A three member JSRA con-
sisting of one judge advocate from each 
Military Department shall advise the 
DASD(MP&FM). The operations of the 
JSRA shall be coordinated by a full- 
time administrative director, who shall 
serve as recorder during meetings of 
the JSRA. The members and the ad-
ministrative director shall serve at the 
direction of the DASD(MP&FM). 

(c) Classification and control of cor-
respondence—(1) Address of the JSRA. 
Correspondence with the OSD con-
cerning decisional documents or index 
entries issued by the DRBs shall be ad-
dressed as follows: Joint Service Re-
view Activity, OASD(MRA&L) 
(MP&FM), Washington, DC 20301. 

(2) Docketing. All such correspond-
ence shall be controlled by the admin-
istrative director through the use of a 
uniform docketing procedure. 

(3) Classification. Correspondence 
shall be reviewed by the administrative 
director and categorized either as a 
complaint or an inquiry in accordance 
with the following: 

(i) Complaints. A complaint is any 
correspondence in which it is alleged 
that a decisional document issued by a 
DRB or SRA contains a specifically 
identified violation of the Stipulation 
of Dismissal, Settlement Agreement, 
or related Orders in the Urban Law case 
or the decisional document or index 
entry principles of this Directive. A 
complainant who alleges error with re-
spect to a decisional document issued 
to another person is encouraged to set 
forth specifically the grounds for deter-
mining that a reasonable person famil-
iar with the discharge review process 
cannot understand the basis for the de-
cision. See paragraph (d)(1)(i)(B) of this 
section. 

(ii) Inquiries. An inquiry is any cor-
respondence other than a complaint. 

(d) Review of complaints—(1) Guidance. 
The following guidance applies to re-
view of complaints: 

(i) Standards. Complaints shall be 
considered under the following stand-
ards: 

(A) The applicant’s case. A complaint 
by an applicant with respect to the 
decisional document issued in the ap-
plicant’s own discharge review shall be 
considered under the Stipulation of 
Dismissal in the Urban Law case and 
other decisional document require-
ments applicable at the time the docu-
ment was issued, including those con-
tained in the Settlement Agreement 
and related Orders, subject to any limi-
tations set forth therein with respect 
to dates of applicability. If the author-
ity empowered to take corrective ac-
tion has a reasonable doubt whether a 
decisional document meets applicable 
requirements of the Urban Law case or 
other applicable rules, the complaint 
shall be resolved in the applicant’s 
favor. 

(B) Other cases. With respect to all 
other complaints, the standard shall be 
whether a reasonable person familiar 
with the discharge review process can 
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understand the basis for the decision, 
including the disposition of issues 
raised by the applicant. This standard 
is designed to ensure that the com-
plaint process is not burdened with the 
need to correct minor errors in the 
preparation of decisional documents. 

(ii) Use of DD Form 293. With respect 
to any decisional document issued on 
or after November 27, 1982, a complaint 
alleging failure of the DRB to address 
adequately matter not submitted on 
DD Form 293 or expressly incorporated 
therein will be resolved in the com-
plainant’s favor only if the failure to 
address the issue was arbitrary, capri-
cious, or an abuse of discretion. 

(iii) Scope of review. When a com-
plaint concerns a specific issue in the 
applicant’s own discharge review, the 
complaint review process shall involve 
a review of all the evidence that was 
before the DRB or SRA, including the 
testimony and written submissions of 
the applicant, to determine whether 
the issue was submitted, and if so, 
whether it was addressed adequately 
with respect to the Stipulation of Dis-
missal, Settlement Agreement, or re-
lated Orders in the Urban Law case and 
other applicable provisions of this Di-
rective. With respect to all other com-
plaints about specific issues, the com-
plaint review process may be based 
solely on the decisional document, ex-
cept when the complainant dem-
onstrates that facts present in the re-
view in question raise a reasonable 
likelihood of a violation of applicable 
provisions of the Stipulation of Dis-
missal and a reasonable person, famil-
iar with the discharge review process, 
could resolve the complaint only after 
a review of the evidence that was be-
fore the DRB. 

(iv) Allegations pertaining to an appli-
cant’s submission. The following addi-
tional requirements apply to com-
plaints about modification of an appli-
cant’s issue or the failure to list or ad-
dress an applicant’s issue: 

(A) When the complaint is submitted 
by the applicant, and the record of the 
hearing is ambiguous on the question 
whether there was a meeting of minds 
between the applicant and the DRB as 
to modification or omission of the 
issue, the ambiguity will be resolved in 
favor of the applicant. 

(B) When the complaint is submitted 
by a person other than the applicant, it 
must set forth facts (other than the 
mere omission or modification of an 
issue) demonstrating a reasonable like-
lihood that the issue was omitted or 
modified without the applicant’s con-
sent. 

(C) When the complaint is rejected on 
the basis of the presumption of regu-
larity, the response to the complaint 
must be set forth the reasons why the 
evidence submitted by the complainant 
was not sufficient to overcome the pre-
sumption. 

(D) With respect to decisional docu-
ments issued on or after the effective 
date of the amendments to § 70.8, any 
change in wording of an applicant’s 
issue which is effected in violation of 
the principles set forth in 
§ 70.8(a)(5)(iii) constitutes an error re-
quiring corrective action. With respect 
to a decisional document issued before 
that date, corrective action will be 
taken only when there has been a com-
plaint by the applicant or counsel with 
respect to the applicant’s own 
decisional document and it is deter-
mined that the wording was changed or 
the issue was omitted without the ap-
plicant’s consent. 

(E) If there are references in the 
decisional document to matters not 
raised by the applicant and not other-
wise relied upon in the decision, there 
is no requirement under the Urban Law 
case that such matters be accompanied 
by a statement of findings, conclu-
sions, or reasons. For example, when 
the DRB discusses an aspect of the 
service record not raised as an issue by 
the applicant, and the issue is not a 
basis for the DRB’s decision, the DRB 
is not required to discuss the reasons 
for declining to list that aspect of the 
service record as an issue. 

(v) Guidance as to other types of com-
plaints. The following guidance governs 
other specified types of complaints: 

(A) The Stipulation of Dismissal re-
quires only that those facts that are 
essential to the decision be listed in 
the decisional document. The require-
ment for listing specified facts from 
the military record was not established 
until March 29, 1978, in 32 CFR part 70 
Decisional documents issued prior to 
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that date are sufficient if they meet 
the requirements of the Stipulation. 

(B) When an applicant submits a brief 
that contains material in support of a 
proposed conclusion on an issue, the 
DRB is not required to address each as-
pect of the supporting material in the 
brief. However, the decisional docu-
ment should permit the applicant to 
understand the DRB’s position on the 
issue and provide reviewing authorities 
with an explanation that is sufficient 
to permit review of the DRB’s decision. 
When an applicant submits specific 
issues and later makes a statement be-
fore the DRB that contains matter in 
support of that issue, it is not nec-
essary to list such supporting matter 
as a separate issue. 

(C) For all decisional documents 
issued before November 27, 1982, failure 
to respond to an issue raised by an ap-
plicant constitutes error unless it rea-
sonably may be inferred from the 
record that the DRB response relied on 
one of the exceptions listed in 
§ 70.8(d)(3)(ii); (e)(3)(ii)(C) (3) through (4) 
and (e)(6)(ii)(C) (3) through (4). If the 
decisional document supports a basis 
for not addressing an issue raised by 
the applicant (for example, if it is ap-
parent that resolving the issue in the 
applicant’s favor would not warrant an 
upgrade), there is no requirement in 
the Stipulation of Dismissal that the 
decisional document explain why the 
DRB did not address the issue. With re-
spect to decisional documents issued 
on or after November 27, 1982, a re-
sponse shall be prepared in accordance 
with the decisional document prin-
ciples set forth in § 70.8. 

(D) When a case is reviewed upon re-
quest of an applicant, and the DRB up-
grades the discharge to ‘‘General,’’ the 
DRB must provide reasons why it did 
not upgrade to ‘‘Honorable’’ unless the 
applicant expressly requests lesser re-
lief. This requirement applies to all re-
quests for corrective action submitted 
by an applicant with respect to his or 
her decisional document. In all other 
cases, this requirement applies to 
decisional documents issued on or after 
November 9, 1978. When the DRB up-
grades to General, its explanation for 
not upgrading to Honorable may con-
sist of reference to adverse matter 
from the applicant’s military record. 

When a discharge is upgraded to Gen-
eral in a review on the DRB’s own mo-
tion, there is no requirement to explain 
why the discharge was not upgraded to 
Honorable. 

(E) There is no requirement under 
the Stipulation of Dismissal to provide 
reasons for uncontested findings. The 
foregoing applies to decisional docu-
ments issued before November 27, 1982. 
With respect to decisional documents 
issued on or after that date, the fol-
lowing guidance applies with respect to 
an uncontested issue of fact that forms 
the basis for a grant or denial of a 
change in discharge: the decisional 
document shall list the specific source 
of information relied upon in reaching 
the conclusion, except when the infor-
mation is listed in the portion of the 
decisional document that summarizes 
the service record. 

(F) The requirements of § 70.8(e)(3) 
(ii)(B)(2) and (e)(6) (ii)(B)(2) with re-
spect to explaining use of the presump-
tion of regularity apply only to 
decisional documents issued on or after 
November 27, 1982. When a complaint 
concerning a decisional document 
issued before that date addresses the 
adequacy of the DRB’s use of the pre-
sumption of regularity, or words hav-
ing a similar import, corrective action 
will be required only if a reasonable 
person familiar with the discharge re-
view process can not understand the 
basis for relying on the presumption. 

(G) When the DRB balances 
mitigrating factors against aggra-
vating factors as the reason for a con-
clusion, the Stipulation of Dismissal 
does not require the statement of rea-
sons to set forth the specific factors 
that were balanced if such factors are 
otherwise apparent on the fact of the 
decisional document. The foregoing ap-
plies to decisional documents prepared 
before November 27, 1982. With respect 
to decisional documents prepared after 
that date, the statements addressing 
decisional issues in such a case will list 
or refer to the factors supporting the 
conclusion in accordance with 
§ 70.8(e)(6)(ii). 

(vi) Documents that were the subject of 
a prior complaint. The following applies 
to a complaint concerning a decisional 
document that has been the subject of 
prior complaints: 
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(A) If the complaint concerns a 
decisional document that was the sub-
ject of a prior complaint in which ac-
tion was completed, the complainant 
will be informed of the substance and 
disposition of the prior complaint, and 
will be further informed that no addi-
tional action will be taken unless the 
complainant within 30 days dem-
onstrates that the prior disposition did 
not produce a decisional document that 
comports with the requirements of 
paragraph (d)(1)(i)(A) of this section. 

(B) If the complaint concerns a 
decisional document that is the subject 
of a pending complaint, the complain-
ant will be informed that he or she will 
be provided with the results of the 
pending complaint. 

(C) These limitations do not apply to 
the initial complaint submitted on or 
after the effective date of the amend-
ments to this section by an applicant 
with respect to his or her own 
decisional document. 

(2) Duties of the administrative director. 
The administrative director shall take 
the following actions: 

(i) Acknowledge receipt of the com-
plaint; 

(ii) Assign a docket number and note 
the date of receipt; and 

(iii) Forward the complaint to the 
Military Department concerned, except 
that the case may be forwarded di-
rectly to the DASD (MP&FM) when the 
administrative director makes an ini-
tial determination that corrective ac-
tion is not required. 

(3) Administrative processing. The fol-
lowing guidance applies to administra-
tive processing of complaints: 

(i) Complaints normally shall be 
processed on a first-in/first-out basis, 
subject to the availability of records, 
pending discharge review actions, and 
the following priorities: 

(A) The first priority category con-
sists of cases in which (1) there is a 
pending discharge review and the com-
plainant is the applicant; and (2) the 
complainant sets forth the relevance of 
the complaint to the complainant’s 
pending discharge review application. 

(B) The second priority category con-
sists of requests for correction of the 
decisional document in the complain-
ant’s own discharge review case. 

(C) The third priority category con-
sists of complaints submitted by 
former members of the Armed Forces 
(or their counsel) who state that the 
complaint is submitted to assist the 
former member’s submission of an ap-
plication for review. 

(D) The fourth priority category con-
sists of other complaints in which the 
complainant demonstrates that correc-
tion of the decisional document will 
substantially enhance the ability of ap-
plicants to present a significant issue 
to the DRBs. 

(E) The fifth priority category con-
sists of all other cases. 

(ii) Complainants who request consid-
eration in a priority category shall set 
forth in the complaint the facts that 
give rise to the claim of placement in 
the requested category. If the com-
plaint is relevent to a pending dis-
charge review in which the complain-
ant is applicant or counsel, the sched-
uled date of the review should be speci-
fied. 

(iii) The administrative director is 
responsible for monitoring compliance 
with the following processing goals: 

(A) The administrative director nor-
mally shall forward correspondence to 
the Military Department concerned 
within 3 days after the date of receipt 
specified in the docket number. Cor-
respondence forwarded directly to the 
DASD(MP&FM) under paragraph 
(d)(2)(iii) of this section, normally shall 
be transmitted within 7 days after the 
date of receipt. 

(B) The Military Department nor-
mally shall request the necessary 
records within 5 working days after the 
date of receipt from the administrative 
director. The Military Department nor-
mally shall complete action under 
paragraph (d)(4) of this section within 
45 days after receipt of all necessary 
records. If action by the Military De-
partment is required under paragraph 
(d)(9) of this section, normally it shall 
be completed within 45 days after ac-
tion is taken by the DASD(MP&FM). 

(C) The JSRA normally shall com-
plete action under paragraph (d)(7) of 
this section at the first monthly meet-
ing held during any period commencing 
10 days after the administrative direc-
tor receives the action of the Military 
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Department under paragraph (d)(5) of 
this section. 

(D) The DASD(MP&FM) normally 
shall complete action under paragraph 
(d)(8) of this section within 30 days 
after action is taken by the JSRA 
under paragraph (d)(7) of this section 
or by the administrative director under 
paragraph (d)(2)(iii) of this section. 

(E) If action is not completed within 
the overall processing goals specified 
in this paragraph, the complainant 
shall be notified of the reason for the 
delay by the administrative director 
and shall be provided with an approxi-
mate date for completion of the action. 

(iv) If the complaints are submitted 
in any 30 day period with respect to 
more than 50 decisional documents, the 
administrative director shall adjust 
the processing goals in light of the 
number of complaints and discharge re-
view applications pending before the 
DRBs. 

(v) At the end of each month, the ad-
ministrative director shall send each 
Military Department a list of com-
plaints, if any, in which action has not 
been completed within 60 days of the 
docket date. The Military Department 
shall inform the administrative direc-
tor of the status of each case. 

(4) Review of complaints by the Military 
Departments. The Military Department 
shall review the complaint under the 
following guidance: 

(i) Rejection of complaint. If the Mili-
tary Department determines that all 
the allegations contained in the com-
plaint are not specific or have no 
merit, it shall address the allegations 
using the format at attachment 1 (Re-
view of Complaint). 

(ii) Partial agreement. If the Military 
Department determines that some of 
the allegations contained in the com-
plaint are not specific or have no merit 
and that some of the allegations con-
tained in the complaint have merit, it 
shall address the allegations using the 
format at attachment 1 and its DRB 
shall take appropriate corrective ac-
tion in accordance with paragraph 
(d)(4)(v) of this section. 

(iii) Full agreement. If the Military 
Department determines that all of the 
allegations contained in the complaint 
have merit, its DRB shall take appro-

priate corrective action in accordance 
with paragraph (d)(4)(v) of this section. 

(iv) Other defects. If, during the 
course of its review, the Military De-
partment notes any other defects in 
the decisional document or index en-
tries (under the applicable require-
ments of the Urban Law case or under 
this part) the DRB shall take appro-
priate corrective action under para-
graph (d)(4)(v) of this section. This does 
not establish a requirement for the 
Military Department to review a com-
plaint for any purpose other than to 
determine whether the allegations con-
tained in the complaint are specific 
and have merit; rather, it simply pro-
vides a format for the Military Depart-
ment to address other defects noted 
during the course of processing the 
complaint. 

(v) Appropriate corrective action. The 
following procedures govern appro-
priate corrective action: 

(A) If a complaint concerns the 
decisional document in the complain-
ant’s own discharge review case, appro-
priate corrective action consists of 
amending the decisional document or 
providing the complainant with an op-
portunity for a new discharge review. 
An amended decisional document will 
be provided if the applicant requests 
that form of corrective action. 

(B) If a complaint concerns a 
decisional document involving an ini-
tial record review under the Special 
Discharge Review Program or the Pub. 
L. 95–126 rereview program, appropriate 
corrective action consists of (1) amend-
ing the decisional document; or (2) no-
tifying the applicant and counsel, if 
any, of the opportunity to obtain a pri-
ority review using the letter providing 
at attachment 6. When the DRB takes 
corrective action under this provision 
by amending a decisional document, it 
shall notify the applicant and counsel, 
if any, of the opportunity to request a 
de novo review under the Special Dis-
charge Review Program or under Pub. 
L. 95–126 rereview program, as appro-
priate. 

(C) When corrective action is taken 
with respect to a decisional document 
in cases prepared under Pub. L. 95–126 
the DRB must address issues pre-
viously raised by the DRB or the appli-
cant during review of the same case 
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during the SDRP only insofar as re-
quired by the following guidance: 

(1) When the DRB bases its decision 
upon issues previously considered dur-
ing the SDRP, the new decisional docu-
ment under Pub. L. 95–126 must address 
those issues; 

(2) If, during consideration of the 
case under Pub. L. 95–126 the applicant 
presents issues previously considered 
during the SDRP, the new decisional 
document must address those issues; 
and 

(3) If a decisional document con-
cerning an initial record review under 
Pub. L. 95–126 is otherwise defective 
and corrective action is taken after a 
request by the applicant for a priority 
review in response to the letter at at-
tachment 6, the new decisional docu-
ment shall address all issues previously 
raised by the applicant during the 
SDRP. 

(D) Except for cases falling under 
paragraph (d)(4)(v)(B) of this section, if 
a complaint concerns a decisional doc-
ument in which the applicant received 
an Honorable Discharge and the full re-
lief requested, if any, with respect to 
the reason for discharge, appropriate 
corrective action consists of amending 
the decisional document. 

(E) In all other cases, appropriate 
corrective action consists of amending 
the decisional document or providing 
the applicant with the opportunity for 
a new review, except that an amended 
decisional document will be provided 
when the complainant expressly re-
quests that form of corrective action. 

(vi) Amended decisional documents. 
One that reflects a determination by a 
DRB panel (or the SRA) as to what the 
DRB panel (or SRA) that prepared the 
defective decisional document would 
have entered on the decisional docu-
ment to support its decision in this 
case. 

(A) The action of the amending au-
thority does not necessarily reflect 
substantive agreement with the deci-
sion of the original DRB panel (or 
SRA) on the merits of the case. 

(B) A corrected decisional document 
created by amending a decisional docu-
ment in response to a complaint will be 
based upon the complete record before 
the DRB (or the SRA) at the time of 
the original defective statement was 

issued, including, if available, a tran-
script, tape recording, videotape or 
other record of a hearing, if any. The 
new decisional document will be in-
dexed under categories relevant to the 
new statements. 

(C) When an amended decisional doc-
ument is required under paragraphs 
(d)(4)(v)(A) and (d)(4)(v)(D) of this sec-
tion and the necessary records cannot 
be located, a notation to that effect 
will be made on the decisional docu-
ment, and the applicant and counsel, if 
any, will be afforded an opportunity for 
a new review, and the complainant will 
be informed of the action. 

(D) When an amended decisional doc-
ument is requested under paragraph 
(d)(4)(v)(C) and the necessary records 
cannot be located, a notation to that 
effect will be made on the decisional 
document, and the complainant will be 
informed that the situation precludes 
further action. 

(vii) Time limit for requesting a new re-
view. An applicant who is afforded an 
opportunity to request a new review 
may do so within 45 days. 

(viii) Interim notification. When the 
Military Department determines that 
some or all of the allegations con-
tained in the complaint are not specific 
or have no merit but its DRB takes 
corrective action under paragraph 
(d)(4)(ii) or (d)(4)(iv) of this section, the 
DRB’s notification to the applicant and 
counsel, if any, and to the complain-
ant, if other than the applicant or 
counsel, should include the following 
or similar wording: ‘‘This is in partial 
response to (your)/(a) complaint to the 
Office of the Assistant Secretary of De-
fense (Manpower, Reserve Affairs, and 
Logistics) dated llll concerning 
llll Discharge Review Board 
decisional document llll. A final 
response to (your)/(the) complaint, 
which has been returned to the Office 
of the Assistant Secretary of Defense 
(Manpower, Reserve Affairs, and Logis-
tics) for further review, will be pro-
vided to you in the near future.’’ 

(ix) Final notification. When the Dis-
charge Review Board takes corrective 
action under paragraphs (d)(4)(iii) and 
(d)(9) of this section llll its notifi-
cation to the applicant and counsel, if 
any, and to the complainant, if other 
than the applicant or counsel, should 
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include the following or similar word-
ing: ‘‘This is in response to (your)/(a) 
complaint to the Office of the Assist-
ant Secretary of Defense (Manpower, 
Reserve Affairs, and Logistics) dated 
llll concerning llll Discharge 
Review Board decisional document 
llll. 

(5) Transmittal to the administrative di-
rector. The Military Department shall 
return the complaint to the adminis-
trative Director with a copy of the 
decisional document and, when appli-
cable, any of the following documents: 

(i) The ‘‘Review of Complaint.’’ 
(ii) A copy of the amendment to the 

decisional document and the accom-
panying transmittal letter or letters to 
the applicant and counsel, if any, and 
to the complainant, if other than the 
applicant or counsel. 

(iii) A copy of the notification to the 
applicant and counsel, if any, of the op-
portunity to request a new review, and 
a copy of the notification to the com-
plainant, if other than the applicant or 
counsel, that the applicant has been 
authorized a new review. 

(6) Review by the administrative direc-
tor. The administrative director shall 
review the complaint and accom-
panying documents to ensure the fol-
lowing: 

(i) If the Military Department deter-
mined that any of the allegations con-
tained in the complaint are not specific 
or have no merit, the JSRA shall re-
view the complaint and accompanying 
documents. The JSRA shall address the 
allegations using the format at attach-
ment 2 (Review of and Recommended 
Action on Complaint) and shall note 
any other defects in the decisional doc-
ument or index entries not previously 
noted by the Military Department. 
This does not establish a requirement 
for the JSRA to review such com-
plaints for any purpose other than to 
address the allegations contained in 
the complaint; rather, it simply pro-
vides a format for the JSRA to address 
other defects noted in the course of 
processing the complaint. 

(ii) If the Military Department deter-
mined that all of the allegations con-
tained in the complaint have merit and 
its DRB amended the decisional docu-
ment, the amended decisional docu-
ment shall be subject to review by the 

JSRA on a sample basis each quarter 
using the format at attachment 3 (Re-
view of any Recommendation on 
Amended Decisional Document). 

(iii) If the Military Department de-
termined that all of the allegations 
contained in the complaint have merit 
and its DRB notified the applicant and 
counsel, if any, of the opportunity to 
request a new review, review of such 
corrective action is not required. 

(7) Review by the JSRA. The JSRA 
shall meet for the purpose of con-
ducting the reviews required in para-
graphs (d)(6)(i), (d)(6)(ii), and 
(d)(9)(iii)(A) of this section. The Ad-
ministrative director shall call meet-
ings once a month, if necessary, or 
more frequently depending upon the 
number of matters before the JSRA. 
Matters before the JSRA shall be pre-
sented to the members by the recorder. 
Each member shall have one vote in de-
termining matters before the JSRA, a 
majority vote of the members deter-
mining all matters. Determinations of 
the JSRA shall be reported to the 
DASD(MP&FM) as JSRA recommenda-
tions using the prescribed format. If a 
JSRA recommendation is not unani-
mous, the minority member may pre-
pare a separate recommendation for 
consideration by the DASD(MP&FM) 
using the same format. Alternatively, 
the minority member may indicate 
‘‘dissent’’ next to his signature on the 
JSRA recommendation. 

(8) Review by the DASD(MP&FM). The 
DASD(MP&FM) shall review all rec-
ommendations of the JSRA and the ad-
ministrative director as follows: 

(i) The DASD(MP&FM) shall review 
complaints using the format at Attach-
ment 4 (Review of and Action on Com-
plaint). The DASD(MP&FM) is the 
final authority in determining whether 
the allegations contained in a com-
plaint are specific and have merit. If 
the DASD(MP&FM) determines that no 
further action by the Military Depart-
ment is warranted, the complainant 
and the Military Department shall be 
so informed. If the DASD(MP&FM) de-
termines that further action by the 
Military Department is required, the 
Military Department shall be directed 
to ensure that appropriate corrective 
action is taken by its DRB and the 
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complainant shall be provided an ap-
propriate interim response. 

(ii) The DASD(MP&FM) shall review 
amended decisional documents using 
the format at attachment 5 (Review of 
and Action on Amended Decisional 
Document). The DASD(MP&FM) is the 
final authority in determining whether 
an amended decisional document com-
plies with applicable requirements of 
the Urban Law case and, when applica-
ble, this Directive. If the 
DASD(MP&FM) determines that no 
further corrective action by the Mili-
tary Department is warranted, the 
Military Department shall be so in-
formed. If the DASD(MP&FM) deter-
mines that further corrective action by 
the Military Department is required, 
the Military Department shall be di-
rected to ensure that appropriate cor-
rective action is taken by its DRB. 

(iii) It is noted that any violation of 
applicable requirements of the Urban 
Law case is also a violation of this 
part. However, certain requirements 
under this part are not requirements 
under the Urban Law case. If the alle-
gations contained in a complaint are 
determined to have merit or if an 
amended decisional document is deter-
mined to be defective on the basis of 
one of these additional requirements 
under this part the DASD(MP&FM) de-
termination shall reflect this fact. 

(9) Further action by the Military De-
partment. (i) With respect to a deter-
mination by the DASD (MP&FM) that 
further action by the Military Depart-
ment is required, its DRB shall take 
appropriate corrective action in ac-
cordance with paragraph (d)(4) of this 
section. 

(ii) The Military Department shall 
provide the administrative director 
with the following documents when rel-
evant to corrective action taken in ac-
cordance with paragraph (d)(4) of this 
section: 

(A) A copy of the amendment to the 
decisional document and the accom-
panying transmittal letter or letters to 
the applicant and counsel, if any, and 
to the complainant, if other than the 
applicant or counsel. 

(B) A copy of the notification to the 
applicant and counsel, if any, of the op-
portunity to request a new review, and 
a copy of the notification to the com-

plainant, if other than the applicant or 
counsel, that the applicant has been 
authorized a new review. 

(iii) The administrative director 
shall review the documents relevant to 
corrective action taken in accordance 
with paragraph (d)(4) of this section, 
and ensure the following: 

(A) If the DRB amended the 
decisional document, the amended 
decisional document shall be subject to 
review by the JSRA on a sample basis 
each quarter using the format at at-
tachment 3 (Review of and Rec-
ommended Action on Amended 
Decisional Document). 

(B) If the DRB notified the applicant 
and counsel, if any, of the opportunity 
to request a new review, review of such 
corrective action is not required. 

(10) Documents required by the JSRA or 
DASD (MP&FM). Upon request, the 
Military Department shall provide the 
administrative director with other doc-
uments required by the JSRA or the 
DASD (MP&FM) in the conduct of 
their reviews. 

(e) Responses to inquiries. The fol-
lowing procedures shall be used in 
processing inquiries: 

(1) The administrative director shall 
assign a docket number to the inquiry. 

(2) The administrative director shall 
forward the inquiry to the Military De-
partment concerned. 

(3) The Military Department shall 
prepare a response to the inquiry and 
provide the administrative director 
with a copy of the response. 

(4) The Military Department’s re-
sponse shall include the following or 
similar wording: ‘‘This is in response to 
your inquiry to the Office of the Assist-
ant Secretary of Defense (Manpower, 
Reserve Affairs, and Logistics) dated 
llll concerning llll. 

(f) Indexing. The DRB concerned shall 
reindex all amended decisional docu-
ments and shall provide copies of the 
amendments to the decisional docu-
ments to the Armed Forces Discharge 
Review/Correction Board Reading 
Room. 

(g) Disposition of documents. The ad-
ministrative director is responsible for 
the disposition of all Military Depart-
ment, DRB, JSRA, and DASD 
(MP&FM) documents relevant to proc-
essing complaints and inquiries. 
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(h) Referral by the General Counsel, 
Department of Defense. The Stipulation 
of Dismissal permits Urban Law plain-
tiffs to submit complaints to the Gen-
eral Counsel, DoD, for comment. The 
General Counsel, DoD, may refer such 
complaints to the Military Department 
concerned or to the JSRA for initial 
comment. 

(i) Decisional document and index entry 
principles. The DASD (MP&FM) shall 
identify significant principles con-
cerning the preparation of decisional 
documents and index entries as derived 
from decisions under this section and 
other opinions of the Office of General 
Counsel, DoD. This review shall be 
completed not later than October 1 and 
April 1 of each year, or more frequently 
if deemed appropriate by the DASD 
(MP&FM). The significant principles 
identified in the review shall be coordi-
nated as proposed as amendments to 
the sections of this part. 

(j) Implementation of amendments. The 
following governs the processing of any 
correspondence that is docketed prior 
to the effective date of amendments to 
this section except as otherwise pro-
vided in such amendments: 

(1) Any further action on the cor-
respondence shall be taken in accord-
ance with the amendments; and 

(2) No revision of any action taken 
prior to the effective date of such 
amendments is required. 

ATTACHMENT 1—REVIEW OF COMPLAINT 

Military Department: 

Decisional Document Number: 

Name of Complainant: 

Docket Number: 

Date of this Review: 

1. Specific allegation(s) noted: 
2. With respect in support of the conclu-

sion, enter the following information: 
a. Conclusion whether corrective action is 

required. 
b. Reasons in support of the conclusion, in-

cluding findings of fact upon which the con-
clusion is based. 

3. Other defects noted in the decisional 
document or index entries: 
(Authentication) 

ATTACHMENT 2—JOINT SERVICE REVIEW 
ACTIVITY 

Office of the Assistant Secretary of Defense 
(Manpower, Reserve Affairs, and Logistics) 

Review by the Joint Service Review Activity 

Military Department: 

Decisional Document Number: 

Name of Complainant: 

Name of Applicant: 

Docket Number: 

Date of this Review: 

1. The Military Department’s ‘‘Review of 
Complaint’’ is attached as enclosure 1. 

2. Specific Allegations: See part 1 of Mili-
tary Department’s ‘‘Review of Complaint’’ 
(enclosure 1). 

3. Specific allegation(s) not noted by the 
Military Department: 

4. With respect to each allegation, enter 
the following information: 

a. Conclusion as to whether corrective ac-
tion is required. 

b. Reasons in support of the conclusion, in-
cluding findings of fact upon which conclu-
sion is based. 

NOTE. If JSRA agrees with the Military De-
partments, the JSRA may respond by enter-
ing a statement of adoption. 

5. Other defects in the decisional document 
or index entries not noted by the Military 
Departments: 

6. Recommendation: 
[ ] The complainant and the Military De-

partment should be informed that no further 
action on the complaint is warranted. 

[ ] The Military Department should be di-
rected to take corrective action consistent 
with the above comments. 

Army Member, JSRA 
Air Force Member, JSRA 
Navy Member, JSRA 
Recorder, JSRA 
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ATTACHMENT 3—JOINT SERVICE REVIEW 
ACTIVITY 

Office of the Assistant Secretary of Defense 
(Manpower, Reserve Affairs, and Logistics) 

Review of Amended Decisional Document 
(Quarterly Review) 

Military Department: 

Decisional Document Number: 

Name of Complainant: 

Name of Applicant: 

Docket Number: 

Date of this Review: 

Recommendation: 

[ ] The amended decisional document 
complies with the requirements of the Stipu-

lation of Dismissal and, when applicable, 
DoD Directive 1332.28. The Military Depart-
ment should be informed that no further cor-
rective action is warranted. 

[ ] The amended decisional document does 
not comply with the Stipulation of Dismissal 
or DoD Directive 1332.28 as noted herein. The 
Military Department should be directed to 
ensure that corrective action consistent with 
the defects noted is taken by its Discharge 
Review Board. 

Army Member, JSRA 
Air Force Member, JSRA 
Navy Member, JSRA 
Recorder, JSRA 

Yes No NA Item Source 

b b b 1. Date of discharge .............................................................. 1. DoD Directive 1332.28, en-
closure 3, subsection H.1.; 
Stipulation (Jan. 31, 1977) 
para. 5.A.(1)(d)(i) (reference 
(1)). 

b b b a. Date of discharge.
b b b b. Character of discharge.
b b b c. Reason for discharge.
b b b d. Specific regulatory authority under which discharge 

was issued.
b b b 2. Service data. (This requirement applies only in conjunc-

tion with Military Department Implementation of General 
Counsel, DoD, letter dated July 20, 1977, or to discharge 
reviews conducted on or after March 29, 1978.) 

2. DoD Directive 1332.28, en-
closure 3, subsection H.1.; 
Annex B, (June ll, 1982) 
para. 2–2 (reference (1)). 

b b b a. Date of enlistment.
b b b b. Period of enlistment.
b b b c. Age at enlistment.
b b b d. Length of service.
b b b e. Periods of unauthorized absence*.
b b b f. Conduct and efficiency ratings (numerical and nar-

rative)*.
b b b g. Highest rank achieved.
b b b h. Awards and decorations*.
b b b i. Educational level.
b b b j. Aptitude test scores.
b b b k. Art. 15s (including nature and date of offense or pun-

ishment)*.
b b b l. Convictions by court-martial*.
b b b m. Prior military service and type of discharge(s) 

received*.
b b b 3. Reference to materials presented by applicant. (This re-

quirement applies only to discharge reviews conducted 
on or after March 29, 1978.) 

3. DoD Directive 1332.28, en-
closure 3, subsection H.2.; 
H.3. 

b b b a. Written brief*.
b b b b. Documentary evidence*.
b b b c. Testimony*.
b b b 4. Items submitted as issues. (See issues worksheet) ......... 4. DoD Directive 1332.28, en-

closure 3, subsection H.6. 
b b b 5. Conclusions. The decisional document must indicate 

clearly the DRB’s conclusion concerning: 
5. Dod Directive 1332.28, enclo-

sure 3, subsection H.5.; Stip-
ulation (Jan. 31, 1977), para-
graph 5.A.(1)(d)(iv) (reference 
(1)). 

b b b a. Determination of whether a discharge upgraded under 
SDRP would have been upgraded under DoD Directive 
1332.28. (This applies only to mandatory reviews under 
P.L. 95–126 or Special Discharge Review Program 
(SDRP).
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Yes No NA Item Source 

b b b b. Character of discharge, when applicable1.
b b b c. Reason for discharge, when applicable2.
b b b 6. Reasons for conclusions. The decisional document must 

list and discuss the items submitted as issues by the ap-
plicant; and list and discuss the decisional issues pro-
viding the basis for the DRB’s conclusion concerning: 

6. DoD Directive 1332.28, en-
closure 3, subsection H.7., 
H.8.; Stipulation (Jan. 31, 
1977) para. 5.A.(1)(d)(v) (ref-
erence (1)). 

b b b a. Whether a discharge upgraded under the SDRP would 
have been upgraded under DoD Directive 1332.28. 
(This applies only to mandatory rereviews under P.L. 
95–126 or SDRP reviews.).

b b b b. Character of discharge, where applicable1.
b b b c. Reason for discharge, where applicable2.
b b b 7. Advisory opinions* ............................................................. 7. DoD Directive 1332.28, en-

closure 3, subsection H.12., 
Stipulation (Jan. 31, 1977) 
para. 5.A.(1)(f) (reference 
(1)). 

b b b 8. Recommendation of DRB President ................................. 8. DoD Directive 1332.28, en-
closure 3, subsection H.12., 
Stipulation (Jan. 31, 1977) 
para. 5.A.(1)(g) (reference 
(1)). 

b b b 9. A record of voting .............................................................. 9. DoD Directive 1332.28, en-
closure 3, subsection H.13., 
Stipulation (Jan. 31, 1977) 
para. 5.A.(3) (reference (1)). 

b b b 10. Indexing of decisional document ..................................... 10. DoD Directive 1332.28, en-
closure 3, subsection H.14., 
Stipulation (Jan. 31, 1977) 
para. 5.A.(5)(a) (reference 
(1)). 

b b b 11. Authentication of decisional document. (This require-
ment applies only to discharge reviews conducted on or 
after March 29, 1978.) 

11. DoD Directive 1332.28, en-
closure 3, subsection H.15. 

b b b 12. Other ................................................................................ 12. As appropriate. 

Explanation of items marked ‘‘No.’’ 
Key: 

Yes: The decisional document meets the requirements of the Stipulation of Dismissal and, when applicable, DoD Directive 
1332.28. 

No: The decisional document does not meet the requirements of the Stipulation of Dismissal or DoD Directive 1332.28. 
NA: Not applicable. 

*Items marked by an asterisk do not necessarily pertain to each review. If the decisional document contains no reference to 
such an item, NA shall be indicated. When there is a specific complaint with respect to an item, the underlying discharge review 
record shall be examined to address the complaint. 

1 In this instance ‘‘when applicable’’ means all reviews except: 
a. Mandatory rereviews under P.L. 95–126 or SDRP reviews. 
b. Reviews in which the applicant requested only a change in the reason for discharge and the DRB did not raise the char-

acter of discharge as a decisional issue. 
2 In this instance ‘‘when applicable’’ means all reviews in which: 
a. The applicant requested a change in the reason for discharge. 
b. The DRB raised the reason for discharge as a decisional issue. 
c. A change in the reason for discharge is a necessary component of a change in the character of discharge. 
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ATTACHMENT 4—ISSUES WORKSHEETS1 

Listed Addressed 
Corrective 
action re-

quired 

A. Decisional issues providing a basis for the conclusion regarding a change in 
the character of or reason for discharge. (DoD Directive 1332.28, enclosure 3, 
subsection D.2): 

1. b b b 

2. b b b 

3. b b b 

B. Items submitted as issues by the applicant that are not identified as 
decisional issues. (DoD Directive 1332.28, enclosure 3, subsection D.3): 

1. b b b 

2. b b b 

3. b b b 

C. Remarks: 

1 This review may be made based upon the decisional document without reference to the underlying discharge review record 
except as follows: if there is an allegation that a specific contention made by the applicant to the DRB was not addressed by the 
DRB. In such a case, the complaint review process shall involve a review of all the evidence that was before the DRB, including 
the testimony and written submissions of the applicant, to determine whether the contention was made, and if so, whether it was 
addressed adequately with respect to the Stipulation of Dismissal and, when applicable, DoD Directive 1332.28. 

This review may be based upon the decisional document without reference to the regulation governing the discharge in ques-
tion except as follows: if there is a specific complaint that the DRB failed to address a specific factor required by applicable regu-
lations to be considered for determination of the character of and reason for the discharge in question [where such factors are a 
basis for denial of any of the relief requested by the applicant]. (The material in brackets pertains only to discharge reviews con-
ducted on or before March 28, 1978.) 

ATTACHMENT 5—OFFICE OF THE ASSISTANT 
SECRETARY OF DEFENSE (MANPOWER, RE-
SERVE AFFAIRS, AND LOGISTICS) 

Review of Complaint (DASD(MP&FM)) 

Military Department: 

Decisional Document Number: 

Name of Complainant: 

Name of Applicant: 

Docket Number: 

Date of this Review: 

1. Each allegation is addressed as follows: 
a. Allegation. 
b. Conclusion whether corrective action is 

required. 
c. Reasons in support of the conclusion, in-

cluding findngs of fact upon which the con-
clusion is based. 

NOTE: If the DASD(MP&FM) agrees with 
the JSRA, he may respond by entering a 
statement of adoption. 

2. Other defects noted in the decisional 
document or index entries: 

3. Determinations: 
[ ] No further action on the complaint is 

warranted. 
[ ] Corrective action consistent with the 

above comments is required. 

Deputy Assistant Secretary of Defense 
(Military Personnel & Force Management) 

ATTACHMENT 6—OFFICE OF THE ASSISTANT 
SECRETARY OF DEFENSE (MANPOWER, RE-
SERVE AFFAIRS, AND LOGISTICS) 

Review of Amended Decisional Document 
(DASD (MP&FM)) 

Military Department: 

Decisional Document Number: 

Name of Complainant: 

Name of Applicant: 

Docket Number: 

Date of this Review: 

Recommendation: 

[ ] The amended decisional document 
complies with the requirements of the Stipu-
lation of Dismissal and, when applicable, 
DoD Directive 1332.28. No further corrective 
action is warranted. 

[ ] The amended decisional document does 
not comply with the Stipulation of Dismissal 
or DoD Directive 1332.28 as noted herein. 
Further corrective action is required con-
sistent with the defects noted in the attach-
ment. 

Deputy Assistant Secretary of Defense 
(Military Personnel & Force Management) 

Remarks: 

ATTACHMENT 7 

Dear lll: 
It has been determined that the decisional 

document issued in your case by the (Army) 
(Navy) (Air Force) Discharge Review Board 

VerDate Aug<31>2005 09:53 Aug 11, 2008 Jkt 214123 PO 00000 Frm 00406 Fmt 8010 Sfmt 8010 Y:\SGML\214123.XXX 214123dw
as

hi
ng

to
n3

 o
n 

P
R

O
D

P
C

61
 w

ith
 C

F
R



397 

Office of the Secretary of Defense Pt. 74 

during the (Special Discharge Review Pro-
gram) (rereview program under Pub. L. No. 
95–126) should be reissued to improve the 
clarity of the statement of findings, conclu-
sions, and reasons for the decision in your 
case. 

In order to obtain a new decisional docu-
ment you may elect one of the following op-
tions to receive a new review under the (Spe-
cial Discharge Review Program) (rereview 
program mandated by Pub. L. No. 95–126): 

1. You may request a new review, including 
a personal appearance hearing if you so de-
sire, by responding on or before the suspense 
date noted at the top of this letter. Taking 
this action will provide you with a priority 
review before all other classes of cases. 

2. You may request correction of the origi-
nal decisional document issued to you by re-
sponding on or before the suspense date 
noted at the top of this letter. After you re-
ceive a corrected decisional document, you 
will be entitled to request a new review, in-
cluding a personal appearance hearing if you 
so desire. If you request correction of the 
original decisional document, you will not 
receive priority processing in terms of cor-
recting your decisional document or pro-
viding you with a new review; instead, your 
case will be handled in accordance with 
standard processing procedures, which may 
mean a delay of several months or more. 

If you do not respond by the suspense date 
noted at the top of this letter, no action will 
be taken. If you subsequently submit a com-
plaint about this decisional document, it 
will be processed in accordance with stand-
ard procedures. 

To ensure prompt and accurate processing 
of your request, please fill out the form 
below, cut it off at the dotted line, and re-
turn it to the Discharge Review Board of the 
Military Department in which you served at 
the address listed at the top of this letter. 
Check only one: 

[ ] I request a new review of my case on a 
priority basis. I am requesting this priority 
review rather than requesting correction of 
the decisional document previously issued to 
me. I have enclosed DD Form 293 as an appli-
cation for my new review. 

[ ] I request correction of the decisional 
document previously issued to me. I under-
stand that this does not entitle me to pri-
ority action in correcting my decisional doc-
ument. I also understand that I will be able 
to obtain a further review of my case upon 
my request after receiving the corrected 
decisional document, but that such a review 
will not be held on a priority basis. 
Dates llllllllllllllllllll

Signatures lllllllllllllllll

Printed Name and Address 
llllllllllllllllllllllll

[47 FR 37785, Aug. 26, 1982, as amended at 48 
FR 9856, Mar. 9, 1983] 

§ 70.11 DoD semiannual report. 
(a) Semiannual reports will be sub-

mitted by the 20th of April and October 
for the preceding 6-month reporting pe-
riod (October 1 through March 31 and 
April 1 through September 30). 

(b) The reporting period will be inclu-
sive from the first through the last 
days of each reporting period. 

(c) The report will contain four parts: 
(1) Part 1. Regular Cases. 
(2) Part 2. Reconsideration of Presi-

dent Ford’s Memorandum of January 
19, 1977, and Special Discharge Review 
Program Cases. 

(3) Part 3. Cases Heard under Pub. L. 
95–126 by waiver of 10 U.S.C. 1553, with 
regard to the statute of limitations. 

(4) Part 4. Total Cases Heard. 

SEMIANNUAL DRB REPORT—RCS DD-M(SA) 1489; SUMMARY OF STATISTICS FOR DISCHARGE 
REVIEW BOARD (FY ) 

[Sample format] 

Name of 
board 

Nonpersonal appearance Personal appearance Total 

Applied Number 
approved 

Percent 
approved Applied Number 

approved 
Percent 

approved Applied Number 
approved 

Percent 
approved 

................. ................. ................. ................. ................. ................. ................. ................. ................. ....................

Note: 
Identify numbers separately for traveling panels, regional panels, or hearing examiners, as appropriate. 
Use of additional footnotes to clarify or amplify the statistics being reported is encouraged. 

PART 74—APPOINTMENT OF DOC-
TORS OF OSTEOPATHY AS MED-
ICAL OFFICERS 

Sec. 
74.1 Purpose. 

74.2 Policy. 

AUTHORITY: 10 U.S.C. 3294, 5574, 8294. 

SOURCE: 25 FR 14370, Dec. 31, 1960, unless 
otherwise noted. 
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§ 74.1 Purpose. 
The purpose of this part is to imple-

ment the provisions of Pub. L. 763, 84th 
Congress (70 Stat. 608), relating to the 
appointment of doctors of osteopathy 
as medical officers. 

§ 74.2 Policy. 
In the interest of obtaining max-

imum uniformity, the following cri-
teria are established for the appoint-
ment of doctors of osteopathy as med-
ical officers: 

(a) To be eligible for appointment as 
Medical Corps officers in the Army and 
Navy or designated as medical officers 
in the Air Force, a doctor of osteop-
athy must: 

(1) Be a citizen of the United States; 
(2) Be a graduate of a college of oste-

opathy whose graduates are eligible for 
licensure to practice medicine or sur-
gery in a majority of the States, and be 
licensed to practice medicine, surgery, 
or osteopathy in one of the States or 
Territories of the United States or in 
the District of Columbia; 

(3) Possess such qualifications as the 
Secretary concerned may prescribe for 
his service, after considering the rec-
ommendations for such appointment 
by the Surgeon General of the Army or 
the Air Force or the Chief of the Bu-
reau of Medicine and Surgery of the 
Navy; 

(4) Have completed a minimum of 
three years college work prior to en-
trance into a college of osteopathy; 

(5) Have completed a four-year course 
with a degree of Doctor of Osteopathy 
from a school of osteopathy approved 
by the American Osteopathic Associa-
tion; and 

(6) Have had subsequent to gradua-
tion from an approved school of osteop-
athy 12 months or more of intern or 
residency training approved by the 
American Osteopathic Association. 

(b) [Reserved] 

PART 77—PROGRAM TO ENCOUR-
AGE PUBLIC AND COMMUNITY 
SERVICE 

Sec. 
77.1 Purpose. 
77.2 Applicability and scope. 
77.3 Definitions. 
77.4 Policy. 

77.5 Responsibilities. 
77.6 Procedures. 
APPENDIX A TO PART 77—DD FORM 2580, OP-

ERATION TRANSITION DEPARTMENT OF DE-
FENSE OUTPLACEMENT AND REFERRAL 
SYSTEM/PUBLIC AND COMMUNITY SERVICE 
INDIVIDUAL APPLICATION 

APPENDIX B TO PART 77—DD FORM 2581, OP-
ERATION TRANSITION EMPLOYER REG-
ISTRATION 

APPENDIX C TO PART 77—DD FORM 2581–1, 
PUBLIC AND COMMUNITY SERVICE ORGANI-
ZATION VALIDATION 

AUTHORITY: 10 U.S.C. 1143 (c). 

SOURCE: 59 FR 40809, Aug. 10, 1994, unless 
otherwise noted. 

§ 77.1 Purpose. 
This part implements Pub. L. 102–484, 

Section 4462 and Pub. L. 103–160, Sec-
tion 561 by establishing policy, assign-
ing responsibilities, and prescribing 
procedures to: 

(a) Encourage and assist separating 
Service members, Service members re-
tiring with 20 or more years of service, 
DoD civilian personnel leaving the 
Government, and spouses to enter pub-
lic and community service employ-
ment. 

(b) Encourage and assist Service 
members requesting retirement with 
fewer than 20 years of service to reg-
ister for public and community service 
employment. 

§ 77.2 Applicability and scope. 
This part applies to: 
(a) The Office of the Secretary of De-

fense, the Military Departments, the 
Chairman of the Joint Chiefs of Staff, 
the Unified Combatant Commands, and 
the Defense Agencies (hereafter re-
ferred to collectively as ‘‘the DoD 
Components’’). The term ‘‘Military 
Services,’’ as used herein, refers to the 
Army, the Navy, the Air Force, and the 
Marine Corps. 

(b) All active duty Service members 
and former members under Pub. L. 102– 
484, Section 4462 and Pub. L. 103–160, 
Section 561, and DoD civilian personnel 
leaving the Government, and their 
spouses. 

§ 77.3 Definitions. 
(a) Community service employment. 

Work in nonprofit organizations that 
provide or coordinate services listed in 
paragraphs (d) (1) through (12) of this 
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1 Copies may be obtained, at cost, from the 
National Technical Information Service, 5285 
Port Royal Road, Springfield, VA 22161. 

section. ‘‘Nonprofit’’ is defined as hav-
ing been recognized by the Internal 
Revenue Service as having a tax-ex-
empt status under 26 U.S.C. 501 (c)(3) or 
(c)(4). These organizations shall not be 
administered by businesses organized 
for profit, labor unions, partisan polit-
ical organizations, or organizations en-
gaged in religious activities, unless 
such activities are unrelated to reli-
gious instructions, worship services, or 
any form of proselytization. 

(b) Creditable early retirement public or 
community service employment for service 
members. Employment in a DoD-reg-
istered public and community service 
organization that provides the services 
listed in paragraphs (d) (1) through (12) 
of this section, or that coordinates the 
provision of the services listed in para-
graphs (d) (1) through (12) of this sec-
tion. Federal employment shall count 
toward recomputed military retire-
ment pay and Survivor Benefit Plan 
base amount for early retirees: how-
ever, working in a DoD-registered Fed-
eral public service organization may 
trigger the dual-compensation restric-
tions of 5 U.S.C. 5532. Employment 
must have occurred between that date 
of early retirement and the date in 
which the Service member would have 
attained 20 years of credible service for 
computing retired pay, or he or she 
must have retired on or after October 
23, 1992 and before October 1, 1999. 

(c) Early retirement. Retirement from 
active duty with at least 15 but fewer 
than 20 years of service, as provided by 
Pub. L. 102–484, Section 4403. 

(d) Public and community service orga-
nization. Government or private organi-
zations that provide or coordinate the 
provision of the following services. 

(1) Elementary, secondary, or post 
secondary school teaching or adminis-
tration. 

(2) Support of teachers or school ad-
ministrators. 

(3) Law enforcement. 
(4) Public health care. 
(5) Social services. 
(6) Public safety. 
(7) Emergency relief. 
(8) Public housing. 
(9) Conservation. 
(10) Environment. 
(11) Job training. 

(12) Other public and community 
service not listed previously, but con-
sistent with or related to services de-
scribed in paragraphs(d)(1) through (11) 
of this section. 

(e) Public service employment. Work in 
a Federal, state or local government 
organization which provides or coordi-
nates services listed in paragraphs 
(d)(1) through (12) of this section. 

(f) Separation. Normal separation 
from activity duty or civil service, 
military retirement with 20 or more 
year’s service, release from active mili-
tary service, and reduction in force. 

(g) Transition assistance program coun-
selor. A person charged with the re-
sponsibility of conducting transition 
programs. Examples include personnel 
assigned to family centers, military or 
civilian personnel offices, unit transi-
tion counselors, and as command ca-
reer counselors. 

§ 77.4 Policy. 
It is DoD policy that: 
(a) All separating Service members 

and former members shall be encour-
aged to enter public or community 
service employment. 

(b) Service members determined to 
be eligible by the Secretary of their 
Military Department for, and who do 
request retirement with fewer than 20 
years of service, are required by Pub. 
L. 102–484, Section 4403 to register for 
public and community service employ-
ment. 

(1) This registration normally shall 
take place not earlier than 90 days be-
fore retirement or terminal/transition 
leave. 

(2) In order to have their military re-
tired pay and Survivor Benefit Plan 
base amount (if applicable) recomputed 
in accordance with DoD Instruction 
1340.191 early retirees must be em-
ployed with a DoD-registered public or 
community service organization that 
provides the services listed in sections 
77.3(d)(1) through (d)(12), or that co-
ordinates the provision of services list-
ed in section 77.3(d)(1) through (d)(12). 

(c) DoD civilian personnel leaving 
the Government, their spouses, and 
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2 See footnote 1 to section 77.4(b)(2). 

spouses of Service members who are 
seeking employment shall be encour-
aged to register for public and commu-
nity service employment. 

§ 77.5 Responsibilities. 
(a) The Under Secretary of Defense 

for Personnel and Readiness shall: 
(1) Monitor compliance with this 

rule. 
(2) Establish policy and provide guid-

ance related to public and community 
service employment. 

(3) Provide program information to 
the public on the Department of De-
fense’s public and community service 
employment program. 

(4) Ensure that the Director, Defense 
Manpower Data Center (DMDC): 

(i) Maintains the Public and Commu-
nity Service Organizational Registry. 

(ii) Maintains the Public and Com-
munity Service Personnel Registry. 

(5) Decide the status of requests for 
reconsideration from employers resub-
mitting their request to be included on 
the Public and Community Service Or-
ganizational Registry, but whose first 
request was disapproved. 

(b) The Secretaries of the Military 
Departments shall: 

(1) Ensure compliance with this rule. 
(2) Encourage public and community 

service employment for separating 
Service members, their spouses, DoD 
civilian personnel leaving the Govern-
ment, and their spouses. 

(3) Coordinate with the Under Sec-
retary of Defense for Personnel and 
Readiness before promulgating public 
and community service employment 
policies and regulations. 

§ 77.6 Procedures. 
(a) Military personnel offices shall 

advise Service members desiring to 
apply for early retirement that they 
shall register, normally, within 90 days 
of their retirement date, for public and 
community service (PACS) employ-
ment, and refer them to a Transition 
Assistance Program Counselor for reg-
istration. 

(b) Personnel offices shall advise sep-
arating Service members, DoD civilian 
personnel leaving the Government, and 
their spouses to contact a Transition 
Assistance Program Counselor about 
PACS employment and registration. 

(c) Transition Assistance Program 
Counselors shall counsel separating 
Service members (during preseparation 
counseling established by DoD Instruc-
tion 1332.36 2), DoD civilian personnel 
leaving the Government, and their 
spouses on PACS employment. Coun-
selors shall update into the Defense 
Outplacement Referral System (DORS) 
database Service members requesting 
early retirement and other DoD per-
sonnel or spouses who request registra-
tion. Transition Assistance Program 
Counselors shall use DD Form 2580 (Ap-
pendix A to this part) to register per-
sonnel for PACS employment. In addi-
tion, Counselors shall ensure that 
Service members who are requesting 
early retirement are advised that: 

(1) Registering for PACS employment 
is a requirement for consummation of 
their early retirement under Pub. L. 
102–484, Section 4403 or Pub. L. 103–160, 
Section 561. 

(2) Early retirees must provide a copy 
of their confirmation DORS mini-re-
sume to their servicing military per-
sonnel office for filing in their Service 
record before their final retirement 
processing. 

(3) Subsequent PACS employment is 
encouraged but not required. 

(4) Working in a DoD-approved Fed-
eral public service organization may 
subject him or her to dual compensa-
tion restrictions of 5 U.S.C. 5532. 

(5) DoD-approved PACS employment 
qualifies the Service member who is re-
tired under Pub. L. 102–484, Section 4403 
or Pub. L. 103–160, Section 561 for in-
creased retired pay effective on the 
first day of the first month beginning 
after the date on which the member or 
former member attains 62 years of age. 
The former Service member must have 
worked in DoD-approved PACS employ-
ment between the date of early retire-
ment and the date in which he or she 
would have attained 20 years of cred-
itable service for computing retired 
pay, and have retired on or after Octo-
ber 23, 1992 and before October 1, 1999. 

(6) It is the early retiree’s responsi-
bility to ensure that the DMDC is ad-
vised when the early retiree’s PACS 
employment starts, and of any subse-
quent changes. 
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(d) Military personnel offices shall 
ensure a copy of the confirmation 
DORS mini-resume is filed in the per-
manent document section of the Serv-
ice record of Service members who re-
tire early. 

(e) DMDC shall maintain the PACS 
Personnel Registry, which includes in-
formation on the particular job skills, 
qualifications, and experience of reg-
istered personnel. 

(f) DMDC shall maintain the PACS 
Organizational Registry, which in-
cludes information regarding each or-
ganization, including its location, size, 
types of public or community service 
positions in the organization, points of 
contact, procedures for applying for 
such positions, and a description of 
each position that is likely to be avail-
able. 

(g) PACS Organizations shall use DD 
Form 2581 (Appendix B to this part) 
and DD Form 2581–1 (Appendix C to this 
part) to request registration on the 
PACS Organizational Registry. In-

structions on how to complete the 
forms and where to send them are on 
the forms. 

(h) DMDC shall register those organi-
zations meeting the definition of a 
PACS organization and include them 
on the PACS Organizational Registry. 
For organizations that do not appear 
to meet the criteria, DMDC shall refer 
the request to the Transition Support 
and Services Directorate, Office of the 
Assistant Secretary of Defense for Per-
sonnel and Readiness. The Transition 
Support and Services Directorate may 
consult individually on an ad hoc basis 
with appropriate agencies to determine 
whether or not the organization meets 
the validation criteria. For organiza-
tions which are denied approval as a 
creditable early retirement organiza-
tion and which request reconsider-
ation, the Transition Support and 
Services Directorate will forward that 
request to the next higher level for a 
final determination. DMDC shall ad-
vise organizations of their status. 
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APPENDIX A TO PART 77—DD FORM 2580, OPERATION TRANSITION DEPARTMENT OF 
DEFENSE 

OUTPLACEMENT AND REFERRAL SYSTEM/PUBLIC AND COMMUNITY SERVICE INDIVIDUAL 
APPLICATION 
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APPENDIX B TO PART 77—DD FORM 2581, OPERATION TRANSITION EMPLOYER 
REGISTRATION 
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APPENDIX C TO PART 77—DD FORM 2581–1, PUBLIC AND COMMUNITY SERVICE 
ORGANIZATION VALIDATION 
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PART 78—VOLUNTARY STATE TAX 
WITHHOLDING FROM RETIRED PAY 

Sec. 
78.1 Purpose. 
78.2 Applicability and scope. 
78.3 Definitions. 
78.4 Policy. 

78.5 Procedures. 
78.6 Responsibilities. 
78.7 Standard agreement. 

AUTHORITY: 10 U.S.C. 1045. 

SOURCE: 50 FR 47220, Nov. 15, 1985, unless 
otherwise noted. 
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§ 78.1 Purpose. 

Under 10 U.S.C. 1045, this part pro-
vides implementing guidance for vol-
untary State tax withholding from the 
retired pay of uniformed Service mem-
bers. The policy and procedures for this 
part are also located in the DoD Finan-
cial Management Regulation 
(‘‘DoDFMR’’), Volume 7B, Chapter 26, 
‘‘State and Local Taxes’’ (DoD 7000.14– 
R). 

[50 FR 47220, Nov. 15, 1985, as amended at 71 
FR 40657, July 18, 2006] 

§ 78.2 Applicability and scope. 

(a) This part applies to the Office of 
the Secretary of Defense, the Military 
Departments, the Coast Guard (under 
agreement with the Department of 
Transportation), the Public Health 
Service (PHS) (under agreement with 
the Department of Health and Human 
Services and the National Oceanic and 
Atmospheric Administration (NOAA) 
(under agreement with the Department 
of Commerce). The term ‘‘Uniformed 
Services,’’ as used herein, refers to the 
Army, Navy, Air Force, Marine Corps, 
Coast Guard, commissioned corps of 
the PHS, and the Commissioned corps 
of the NOAA. 

(b) It covers members retired from 
the regular and reserve components of 
the Uniformed Services who are receiv-
ing retired pay. 

§ 78.3 Definitions. 

(a) Income tax. Any form of tax under 
a State statute where the collection of 
that tax either imposes on employers 
generally the duty of withholding sums 
from the compensation of employees 
and making returns of such sums to 
the State, or grants employers gen-
erally the authority to withhold sums 
from the compensation of employees if 
any employee voluntarily elects to 
have such sum withheld. And, the duty 
to withhold generally is imposed, or 
the authority to withhold generally is 
granted, with respect to the compensa-
tion of employees who are residents of 
such State. 

(b) Member. A person originally ap-
pointed or enlisted in, or conscripted 
into, a Uniformed Service who has re-
tired from the regular or reserve com-

ponent of the Uniformed Service con-
cerned. 

(c) Retired pay. Pay and benefits re-
ceived by a member based on condi-
tions of the retirement law, pay grade, 
years of service, date of retirement, 
transfer to the Fleet Reserve or Fleet 
Marine Corps Reserve, or disability. It 
also is known as retainer pay. 

(d) State. Any State, the District of 
Columbia, the Commonwealth of Puer-
to Rico, and any territory or possession 
of the United States. 

§ 78.4 Policy. 
(a) It is the policy of the Uniformed 

Services to accept written requests 
from members for voluntary income 
tax withholding from retired pay when 
the Department of Defense has an 
agreement for such withholding with 
the State named in the request. 

(b) The Department of Defense shall 
enter into an agreement for the vol-
untary withholding of State income 
taxes from retired pay with any State 
within 120 days of a request for agree-
ment from the proper State official. 
The agreement shall provide that the 
Uniformed Services shall withhold 
State income tax from the monthly re-
tired pay of any member who volun-
tarily requests such withholding in 
writing. 

§ 78.5 Procedures. 
(a) The Uniformed Services shall 

comply with the payment requirements 
of the state, city, or county tax laws. 
Therefore, the payment requirements 
(biweekly, monthly, or quarterly) of 
the state, city, or county tax laws cur-
rently in effect will be observed by the 
Uniformed Services. However, payment 
will not be made more frequently than 
required by the state, city, or county, 
or more frequently than the payroll is 
paid by the Uniformed Services. Pay-
ment procedures shall conform, to the 
extent practicable, to the usual fiscal 
practices of the Uniformed Services. 

(b) A member may request that the 
State designated for withholding be 
changed and that the subsequent 
withholdings be remitted as amended. 
A member may revoke his or her re-
quest for withholding at any time. Any 
request for a change in the State des-
ignated or any revocation is effective 
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on the first day of the month after the 
month in which the request or revoca-
tion is processed by the Uniformed 
Service concerned, but in no event 
later than on the first day of the sec-
ond month beginning after the day on 
which the request or revocation is re-
ceived by the Uniformed Service con-
cerned. 

(c) A member may have in effect at 
any time only one request for with-
holding under this part. A member may 
not have more than two such requests 
in effect during any one calendar year. 

(d) The agreements with States may 
not impose more burdensome require-
ments on the United States than on 
employers generally or subject the 
United States, or any member, to a 
penalty or liability because of such 
agreements. 

(e) The Uniformed Services shall per-
form the services under this part with-
out accepting payment from States for 
such services. 

(f) The Uniformed Services may 
honor a retiree’s request for refund 
until a payment has been made to the 
State. After that, the retiree may seek 
a refund of any State tax overpayment 
by filing the appropriate State tax 
form with the State that received the 
voluntary withholding payments. The 
Uniformed Services may honor a retir-
ee’s request for refund until a payment 
has been made to the State. State re-
funds will be in accordance with State 
income tax policy and procedures. 

(g) A member may request voluntary 
tax withholding by writing the retired 
pay office of his or her Uniformed Serv-
ice. The request shall include: The 
member’s full name, social security 
number, the fixed amount to be with-
held monthly from retired pay, the 
State designated to receive the with-
holding, and the member’s current resi-
dence address. The request shall be 
signed by the member, or in the case of 
incompetence, his or her guardian or 
trustee. The amount of the request for 
State tax withholding must be an even 
dollar amount, not less than $10 or less 
than the State’s minimum withholding 
amount, if higher. The Uniformed Serv-
ices’ retired pay office addresses are 
given as follows: 

(1) Defense Finance and Accounting 
Service, Attn: DFAS/PRR/CL, 1240 East 
Ninth Street, Cleveland, OH 44199–2055. 

(2) Coast Guard: Commanding Officer 
(RPB), U.S. Coast Guard Human Re-
sources Service and Information Cen-
ter, 444 S. E. Quincy Street, Topeka, 
KS 66683–3591. 

(3) U.S. Public Health Service Com-
pensation Branch, 5600 Fishers Lane, 
Room 4–50, Rockville, MD 20857. 

(4) National Oceanic and Atmos-
pheric Administration, Commanding 
Officer (RPB), U.S. Coast Guard Human 
Resources Service and Information 
Center, 444 S. E. Quincy Street, To-
peka, KS 66683–3591. 

(h) If a member’s retired pay is not 
sufficient to satisfy a member’s request 
for a voluntary State tax, then the 
withholding will cease. A member may 
initiate a new request when such mem-
ber’s retired pay is restored in an 
amount sufficient to satisfy the with-
holding request. 

(i) A State requesting an agreement 
for the voluntary withholding of State 
tax from the retired pay of members of 
the Uniformed Services shall indicate, 
in writing, its agreement to be bound 
by the provisions of this part. If the 
State proposes an agreement that var-
ies from the Standard Agreement, the 
State shall indicate which provisions of 
the Standard Agreement are not ac-
ceptable and propose substitute provi-
sions. The letter shall be addressed to 
the Director, Defense Finance and Ac-
counting Service, 1931 Jefferson Davis 
Highway, Arlington, VA 22240. To be ef-
fective, the letter must be signed by a 
State official authorized to bind the 
State under an agreement for tax with-
holding. Copies of applicable State 
laws that authorize employers to with-
hold State income tax and authorize 
the official to bind the State under an 
agreement for tax withholding shall be 
enclosed with the letter. The letter 
also shall indicate the title and address 
of the official whom the Uniformed 
Services may contact to obtain infor-
mation necessary for implementing 
withholding. 

(j) Within 120 days of the receipt of a 
letter from a State, the Director, De-
fense Finance and Accounting Service, 
or designee, will notify the State, in 
writing, that DoD has either entered 
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into the Standard Agreement or that 
an agreement cannot be entered into 
with the State and the reasons for that 
determination. 

[50 FR 47220, Nov. 15, 1985, as amended at 50 
FR 49930, Dec. 6, 1985; 68 FR 36914, June 20, 
2003] 

§ 78.6 Responsibilities. 
(a) The Assistant Secretary of De-

fense (Comptroller) shall provide guid-
ance, monitor compliance with this 
part, and have the authority to change 
or modify the procedures set forth. 

(b) The Secretaries of the Military 
Departments and Heads of the other 
Uniformed Services shall comply with 
this part. 

§ 78.7 Standard agreement. 
Standard Agreement For Voluntary 

State Tax Withholding From The Re-
tired Pay Of Uniformed Service Mem-
bers 

Article I—Purpose 

This agreement, hereafter referred to as 
the ‘‘Standard Agreement,’’ establishes ad-
ministrative procedures and assigns respon-
sibilities for voluntary State tax with-
holding from the retired pay of Uniformed 
Service members consistent with section 654 
of the Department of Defense Authorization 
Act for Fiscal Year 1985 (Pub. L. 98–525), 
codified as 10 U.S.C. 1045. 

Article II—Parties 

The parties to this agreement are the De-
partment of Defense on behalf of the Uni-
formed Services and the State that has en-
tered into this agreement pursuant to 10 
U.S.C. 1045. 

Article III—Procedures 

The parties to the Standard Agreement are 
bound by the provisions in title 32, Code of 
Federal Regulations, part 78. The Secretary 
of Defense may amend, modify, supplement, 
or change the procedures for voluntary State 
tax withholding from retired pay of Uni-
formed Service members after giving notice 
in the FEDERAL REGISTER. In the event of 
any such changes, the State will be given 45 
days to terminate this agreement. 

Article IV—Reporting 

Copies of Internal Revenue Service Form 
1099R, ‘‘Distribution From Pensions, Annu-
ities, Retirement, or Profit Sharing Plan, 
IRAs, Insurance Contracts, etc.’’ may be 
used for reporting withheld taxes to the 
State. The media for reporting (paper copy, 

magnetic tape, electronic file transfer, etc.) 
will comply with the state reporting stand-
ards that apply to employers in general. 

Article V—Other Provisions 

A. This agreement shall be subject to any 
amendment of 10 U.S.C. 1045 and any regula-
tions issued pursuant to such statutory 
change. 

B. In addition to the provisions of Article 
III, the agreement may be terminated by a 
party to the Standard Agreement by pro-
viding the other party with written notice to 
that effect at least 90 days before the pro-
posed termination. 

C. Nothing in this agreement shall be 
deemed to: 

1. Require the collection of delinquent tax 
liabilities of retired members of the Uni-
formed Services; 

2. Consent to the application of any provi-
sion of State law that has the effect of im-
posing more burdensome requirements upon 
the United States than the State imposes on 
other employers, or subjecting the United 
States or any member to any penalty or li-
ability; 

3. Consent to procedures for withholding, 
filing of returns, and payment of the with-
held taxes to States that do not conform to 
the usual fiscal practices of the Uniformed 
Services; 

4. Allow the Uniformed Services to accept 
payment from a State for any services per-
formed with regard to State income tax 
withholding from the retired pay of Uni-
formed Service members. 

[50 FR 47220, Nov. 15, 1985, as amended at 68 
FR 36915, June 20, 2003] 

PART 80—PROVISION OF EARLY 
INTERVENTION SERVICES TO ELI-
GIBLE INFANTS AND TODDLERS 
WITH DISABILITIES AND THEIR 
FAMILIES, AND SPECIAL EDU-
CATION CHILDREN WITH DISABIL-
ITIES WITHIN THE SECTION 6 
SCHOOL ARRANGEMENTS 

Sec. 
80.1 Purpose. 
80.2 Applicability and scope. 
80.3 Definitions. 
80.4 Policy. 
80.5 Responsibilities. 
80.6 Procedures. 

APPENDIX A TO PART 80—PROCEDURES FOR 
THE PROVISION OF EARLY INTERVENTION 
SERVICES FOR INFANTS AND TODDLERS 
WITH DISABILITIES, AGES 0–2 (INCLUSIVE), 
AND THEIR FAMILIES 
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1 Copies may be obtained, at cost, from the 
National Technical Information Service, 5285 
Port Royal Road, Springfield, VA 22161. 

2 See footnote 1 to § 80.1(c). 
3 See footnote 1 to § 80.1(c). 

APPENDIX B TO PART 80—PROCEDURES FOR 
SPECIAL EDUCATIONAL PROGRAMS (IN-
CLUDING RELATED SERVICES) AND FOR 
PRESCHOOL CHILDREN AND CHILDREN WITH 
DISABILITIES (3–21 YEARS INCLUSIVE) 

APPENDIX C TO PART 80—HEARING PROCE-
DURES 

AUTHORITY: 20 U.S.C. 1400 et seq.; 20 U.S.C. 
241; 20 U.S.C. 241 note. 

SOURCE: 59 FR 37680, July 25, 1994, unless 
otherwise noted. 

§ 80.1 Purpose. 

This part: 
(a) Establishes policies and proce-

dures for the provision of early inter-
vention services to infants and toddlers 
with disabilities (birth to age 2 inclu-
sive) and their families, and special 
education and related services to chil-
dren with disabilities (ages 3–21 inclu-
sive) entitled to receive special edu-
cational instruction or early interven-
tion services from the Department of 
Defense under Pub. L. 81–874, sec. 6, as 
amended; Pub. L. 97–35, sec. 505(c); the 
Individuals with Disabilities Education 
Act, Pub. L. 94–142, as amended; Pub. L. 
102–119, sec. 23; and consistent with 32 
CFR parts 285 and 310, and the Federal 
Rules of Civil Procedures (28 U.S.C.). 

(b) Establishes policy, assigns respon-
sibilities, and prescribes procedures 
for: 

(1) Implementation of a comprehen-
sive, multidisciplinary program of 
early intervention services for infants 
and toddlers ages birth through 2 years 
(inclusive) with disabilities and their 
families. 

(2) Provision of a free, appropriate 
education including special education 
and related services for preschool chil-
dren with disabilities and children with 
disabilities enrolled in the Department 
of Defense Section 6 School Arrange-
ments. 

(c) Establishes a Domestic Advisory 
Panel (DAP) on Early Intervention and 
Education for Infants, Toddlers, Pre-
school Children and Children with Dis-
abilities, and a DoD Coordinating Com-
mittee on Domestic Early Interven-
tion, Special Education and Related 
Services. 

(d) Authorizes the publication of DoD 
Regulations and Manuals, consistent 

with DoD 5025.1–M,1 and DoD forms 
consistent with DoD 5000.12–M 2 and 
DoD Directive 8910.1 3 to implement 
this part. 

§ 80.2 Applicability and scope. 

This part: 
(a) Applies to the Office of the Sec-

retary of Defense, the Military Depart-
ments, the Chairman of the Joint 
Chiefs of Staff and the Joint Staff, the 
Unified and Specified Commands, the 
Inspector General of the Department of 
Defense, the Defense Agencies, and the 
DoD Field Agencies (hereafter referred 
to collectively as ‘‘the DoD Compo-
nents’’). 

(b) Encompasses infants, toddlers, 
preschool children, and children receiv-
ing or entitled to receive early inter-
vention services or special educational 
instruction from the DoD on installa-
tions with Section 6 School Arrange-
ments, and the parents of those indi-
viduals with disabilities. 

(c) Applies only to schools operated 
by the Department of Defense within 
the Continental United States, Alaska, 
Hawaii, Puerto Rico, Wake Island, 
Guam, American Samoa, the Northern 
Mariana Islands, and the Virgin Is-
lands. 

§ 80.3 Definitions. 

(a) Assistive technology device. Any 
item, piece of equipment, or product 
system, whether acquired commer-
cially or off the shelf, modified, or cus-
tomized, that is used to increase, main-
tain, or improve functional capabilities 
of individuals with disabilities. 

(b) Assistive technology service. Any 
service that directly assists an indi-
vidual with a disability in the selec-
tion, acquisition, or use of an assistive 
technology device. This term includes: 

(1) Evaluating the needs of an indi-
vidual with a disability, including a 
functional evaluation of the individual 
in the individual’s customary environ-
ment. 
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(2) Purchasing, leasing, or otherwise 
providing for the acquisition of assist-
ive technology devices by individuals 
with disabilities. 

(3) Selecting designing, fitting, cus-
tomizing, adapting, applying, main-
taining, repairing, or replacing of as-
sistive technology devices. 

(4) Coordinating and using other 
therapies, interventions, or services 
with assistive technology devices, such 
as those associated with existing edu-
cational and rehabilitative plans and 
programs. 

(5) Training or technical assistance 
for an individual with disabilities, or, 
where appropriate, the family of an in-
dividual with disabilities. 

(6) Training or technical assistance 
for professionals (including individuals 
providing educational rehabilitative 
services), employers, or other individ-
uals who provide services to, employ, 
or are otherwise substantially involved 
in the major life functions of an indi-
vidual with a disability. 

(c) Attention deficit disorder (ADD). As 
used to define students, encompasses 
attention-deficit hyperactivity dis-
order and attention deficit disorder 
without hyperactivity. The essential 
features of this disorder are develop-
mentally inappropriate degrees of inat-
tention, impulsiveness, and hyper-
activity. 

(1) A diagnosis of ADD may be made 
only after the child is evaluated by ap-
propriate medical personnel, and eval-
uation procedures set forth in this part 
(appendix B to this part) are followed. 

(2) A diagnosis of ADD, in and of 
itself, does not mean that a child re-
quires special education; it is possible 
that a child diagnosed with ADD, as 
the only finding, can have his or her 
educational needs met within the reg-
ular education setting. 

(3) For a child with ADD to be eligi-
ble for special education, the Case 
Study Committee, with assistance 
from the medical personnel conducting 
the evaluation, must then make a de-
termination that the ADD is a chronic 
or acute health problem that results in 
limited alertness, which adversely af-
fects educational performance. Chil-
dren with ADD who are eligible for spe-
cial education and medically related 
services will qualify for services under 

‘‘Other Health Impaired’’ as described 
in Criterion A, paragraph (h)(1) of this 
section. 

(d) Autism. A developmental dis-
ability significantly affecting verbal 
and non-verbal communication and so-
cial interaction generally evident be-
fore age 3 that adversely affects edu-
cational performance. Characteristics 
of autism include irregularities and 
impairments in communication, en-
gagement in repetitive activities and 
stereotyped movements, resistance to 
environmental change or change in 
daily routines, and unusual responses 
to sensory experiences. The term does 
not include children with characteris-
tics of the disability of serious emo-
tional disturbance. 

(e) Case Study Committee (CSC). A 
school-based committee that deter-
mines a child’s eligibility for special 
education, develops and reviews a 
child’s individualized education pro-
gram (IEP), and determines appro-
priate placement in the least restric-
tive environment. A CSC is uniquely 
composed for each child. Participants 
on a CSC must include: 

(1) The designated representative of 
the Section 6 School Arrangement, who 
is qualified to supervise the provision 
of special education. Such representa-
tive may not be the child’s special edu-
cation teacher. 

(2) One, or more, of the child’s reg-
ular education teachers, if appropriate. 

(3) A special education teacher. 
(4) One, or both, of the child’s par-

ents. 
(5) The child, if appropriate. 
(6) A member of the evaluation team 

or another person knowledgeable about 
the evaluation procedures used with 
the child. 

(7) Other individuals, at the discre-
tion of the parent or the Section 6 
School Arrangement, who may have 
pertinent information. 

(f) Child-find. The ongoing process 
used by the Military Services and a 
Section 6 School Arrangement to seek 
and identify children (from birth to 21 
years of age) who show indications that 
they might be in need of early inter-
vention services or special education 
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and related services. Child-find activi-
ties include the dissemination of infor-
mation to the public and identifica-
tion, screening, and referral proce-
dures. 

(g) Children with disabilities ages 5–21 
(inclusive). Those children ages 5–21 
years (inclusive), evaluated in accord-
ance with this part, who are in need of 
special education as determined by a 
CSC and who have not been graduated 
from a high school or who have not 
completed the requirements for a Gen-
eral Education Diploma. The terms 
‘‘child’’ and ‘‘student’’ may also be 
used to refer to this population. The 
student must be determined eligible 
under one of the following four cat-
egories: 

(1) Criterion A. The educational per-
formance of the student is adversely af-
fected, as determined by the CSC, by a 
physical impairment; visual impair-
ment including blindness; hearing im-
pairment including deafness; ortho-
pedic impairment; or other health im-
pairment, including ADD, when the 
condition is a chronic or acute health 
problem that results in limited alert-
ness; autism; and traumatic brain in-
jury requiring environmental and/or 
academic modifications. 

(2) Criterion B. A student who mani-
fests a psychoemotional condition that 
is the primary cause of educational dif-
ficulties; a student who exhibits 
maladaptive behavior to a marked de-
gree and over a long period of time 
that interferes with skill attainment, 
classroom functioning or performance, 
social-emotional condition, and who as 
a result requires special education. The 
term does not usually include a stu-
dent whose difficulties are primarily 
the result of: 

(i) Intellectual deficit; 
(ii) Sensory or physical impairment; 
(iii) Attention deficit hyperactivity 

disorder; 
(iv) Antisocial behavior; 
(v) Parent-child or family problems; 
(vi) Disruptive behavior disorders; 
(vii) Adjustment disorders; 
(viii) Interpersonal or life cir-

cumstance problems; or 
(ix) Other problems that are not the 

result of a severe emotional disorder. 
(3) Criterion C. The educational per-

formance of the student is adversely af-

fected, as determined by the CSC, by a 
speech and/or language impairment. 

(4) Criterion D. The measured aca-
demic achievement of the student in 
math, reading, or language is deter-
mined by the CSC to be adversely af-
fected by underlying disabilities (in-
cluding mental retardation and specific 
learning disability) including either an 
intellectual deficit or an information 
processing deficit. 

(5) Criterion E. A child, 0–5 inclusive, 
whose functioning level as determined 
by the CSC, is developmentally delayed 
and would qualify for special education 
and related services as determined by 
this regulation. 

(h) Consent. This term means that: 
(1) The parent of an infant, toddler, 

child, or preschool child with a dis-
ability has been fully informed, in his 
or her native language, or in another 
mode of communication, of all infor-
mation relevant to the activity for 
which permission is sought. 

(2) The parent understands and 
agrees in writing to the implementa-
tion of the activity for which his or her 
permission is sought. The writing must 
describe that activity, list the child’s 
records that will be released and to 
whom, and acknowledge that the par-
ent understands consent is voluntary 
and may be prospectively revoked at 
any time. 

(3) The parent of an infant, toddler, 
preschool child or child must consent 
to the release of records. The request 
for permission must describe that ac-
tivity, list each individual’s records 
that will be released and to whom, and 
acknowledge that the parent under-
stands that consent is voluntary and 
may be prospectively revoked at any 
time. 

(4) The written consent of a parent of 
an infant or toddler with a disability is 
necessary for implementation of early 
intervention services described in the 
individualized family service plan 
(IFSP). If such parent does not provide 
consent with respect to a particular 
early intervention service, then the 
early intervention services for which 
consent is obtained shall be provided. 

(i) Deaf. A hearing loss or deficit so 
severe that the child is impaired in 
processing linguistic information 
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through hearing, with or without am-
plification, to the extent that his or 
her educational performance is ad-
versely affected. 

(j) Deaf-blind. Concomitant hearing 
and visual impairments, the combina-
tion of which causes such severe com-
munication and other developmental 
and educational problems that they 
cannot be accommodated in special 
education programs solely for children 
with deafness or children with blind-
ness. 

(k) Developmental delay. A significant 
discrepancy in the actual functioning 
of an infant or toddler when compared 
with the functioning of a nondisabled 
infant or toddler of the same chrono-
logical age in any of the following 
areas of development: Physical devel-
opment, cognitive development, com-
munication development, social or 
emotional development, and adaptive 
development as measured using stand-
ardized evaluation instruments and 
confirmed by clinical observation and 
judgment. A significant discrepancy 
exists when the one area of develop-
ment is delayed by 25 percent or 2 
standard deviations or more below the 
mean or when two areas of develop-
ment are each delayed by 20 percent or 
11⁄2 standard deviations or more below 
the mean. (Chronological age should be 
corrected for prematurity until 24 
months of age.) 

(l) Early intervention service coordina-
tion services. Case management services 
that include integration and oversight 
of the scheduling and accomplishment 
of evaluation and delivery of early 
intervention services to an infant or 
toddler with a disability and his or her 
family. 

(m) Early intervention services. Devel-
opmental services that: 

(1) Are provided under the super-
vision of a military medical depart-
ment. 

(2) Are provided using Military 
Health Service System and community 
resources. 

(i) Evaluation IFSP development and 
revision, and service coordination serv-
ices are provided at no cost to the in-
fant’s or toddler’s parents. 

(ii) Incidental fees (e.g., child care 
fees) that are normally charged to in-
fants, toddlers, and children without 

disabilities or their parents may be 
charged. 

(3) Are designed to meet the develop-
mental needs of an infant or toddler 
with a disability in any one or more of 
the following areas: Physical develop-
ment, cognitive development, commu-
nication development, social or emo-
tional development, or adaptive devel-
opment. 

(4) Meet the standards developed by 
the Assistant Secretary of Defense for 
Health Affairs (ASD(HA)). 

(5) Include the following services: 
Family training, counseling, and home 
visits; special instruction; speech pa-
thology and audiology; occupational 
therapy; physical therapy; psycho-
logical services; early intervention pro-
gram coordination services; medical 
services only for diagnostic or evalua-
tion purposes; early identification, 
screening, and assessment services; vi-
sion services; and social work services. 
Also included are assistive technology 
devices and assistive technology serv-
ices; health services necessary to en-
able the infant or toddler to benefit 
from the above early intervention serv-
ices; and transportation and related 
costs that are necessary to enable an 
infant or toddler and the infant’s or 
toddler’s family to receive early inter-
vention services. 

(6) Are provided by qualified per-
sonnel, including: Special educators; 
speech and language pathologists and 
audiologists; occupational therapists; 
physical therapists; psychologists; so-
cial workers; nurses’ nutritionists; 
family therapists; orientation and mo-
bility specialists; and pediatricians and 
other physicians. 

(7) To the maximum extent appro-
priate, are provided in natural environ-
ments, including the home and commu-
nity settings in which infants and tod-
dlers without disabilities participate. 

(8) Are provided in conformity with 
an IFSP. 

(n) Evaluation. Procedures used to de-
termine whether an individual (birth 
through 21 inclusive) has a disability 
under this part and the nature and ex-
tent of the early intervention services 
and special education and related serv-
ices that the individual needs. These 
procedures must be used selectively 
with an individual and may not include 
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basic tests administered to, or used 
with, all infants, toddlers, preschool 
children or children in a school, grade, 
class, program, or other grouping. 

(o) Family training, counseling, and 
home visits. Services provided, as appro-
priate, by social workers, psycholo-
gists, and other qualified personnel to 
assist the family of an infant or toddler 
eligible for early intervention services 
in understanding the special needs of 
the child and enhancing the infant or 
toddler’s development. 

(p) Free appropriate public education. 
Special education and related services 
for children ages 3–21 years (inclusive) 
that: 

(1) Are provided at no cost (except as 
provided in paragraph (xx)(1) of this 
section, to parents or child with a dis-
ability and are under the general su-
pervision and direction of a Section 6 
School Arrangement. 

(2) Are provided at an appropriate 
preschool, elementary, or secondary 
school. 

(3) Are provided in conformity with 
an Individualized Education Program. 

(4) Meet the requirements of this 
part. 

(q) Frequency and intensity. The num-
ber of days or sessions that a service 
will be provided, the length of time 
that the service is provided during each 
session, whether the service is provided 
during each session, and whether the 
service is provided on an individual or 
group basis. 

(r) Health services. Services necessary 
to enable an infant or toddler, to ben-
efit from the other early intervention 
services under this part during the 
time that the infant or toddler is re-
ceiving the other early intervention 
services. The term includes: 

(1) Such services as clean intermit-
tent catheterization, tracheostomy 
care, tube feeding, the changing of 
dressings or osteotomy collection bags, 
and other health services. 

(2) Consultation by physicians with 
other service providers on the special 
health care needs of infants and tod-
dlers with disabilities that will need to 
be addressed in the course of providing 
other early intervention services. 

(3) The term does not include the fol-
lowing: 

(i) Services that are surgical in na-
ture or purely medical in nature. 

(ii) Devices necessary to control or 
treat a medical condition. 

(iii) Medical or health services that 
are routinely recommended for all in-
fants or toddlers. 

(s) Hearing impairment. A hearing loss, 
whether permanent or fluctuating, 
that adversely affects an infant’s, tod-
dler’s, preschool child’s, or child’s edu-
cational performance. 

(t) High probability for developmental 
delay. An infant or toddler with a med-
ical condition that places him or her at 
substantial risk of evidencing a devel-
opmental delay before the age of 5 
years without the benefit of early 
intervention services. 

(u) Include; such as. Not all the pos-
sible items are covered, whether like or 
unlike the ones named. 

(v) Independent evaluation. An evalua-
tion conducted by a qualified examiner 
who is not employed by the DoD Sec-
tion 6 Schools. 

(w) Individualized education program 
(IEP). A written statement for a pre-
school child or child with a disability 
(ages 3–21 years inclusive) developed 
and implemented in accordance with 
this part (appendix B to this part). 

(x) Individualized family service plan 
(IFSP). A written statement for an in-
fant or toddler with a disability and his 
or her family that is based on a multi-
disciplinary assessment of the unique 
needs of the infant or toddler and con-
cerns and the priorities of the family, 
and an identification of the services 
appropriate to meet such needs, con-
cerns, and priorities. 

(y) Individuals with disabilities. In-
fants and toddlers with disabilities, 
preschool children with disabilities, 
and children with disabilities, collec-
tively, ages birth to 21 years (inclusive) 
who are either entitled to enroll in a 
Section 6 School Arrangement or 
would, but for their age, be so entitled. 

(z) Infants and toddlers with disabil-
ities. Individuals from birth to age 2 
years (inclusive), who need early inter-
vention services because they: 

(1) Are experiencing a developmental 
delay, as measured by appropriate di-
agnostic instruments and procedures, 
of 25 percent (or 2 standard deviations 
below the mean), in one or more areas, 
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or 20 percent (or 11⁄2 standard devi-
ations below the mean), in two or more 
of the following areas of development: 
Cognitive, physical, communication, 
social or emotional, or adaptive devel-
opment. 

(2) Are at-risk for a developmental 
delay; i.e., have a diagnosed physical or 
mental condition that has a high prob-
ability of resulting in developmental 
delay; e.g., chromosomal disorders and 
genetic syndromes. 

(aa) Intercomponent. Cooperation 
among the DoD Components and pro-
grams so that coordination and inte-
gration of services to individuals with 
disabilities and their families occur. 

(bb) Medically related services. (1) Med-
ical services (as defined in paragraph 
(cc) of this section) and those services 
provided under professional medical su-
pervision that are required by a CSC ei-
ther to determine a student’s eligi-
bility for special education or, if the 
student is eligible, the special edu-
cation and related services required by 
the student under this part in accord-
ance with 32 CFR part 345. 

(2) Provision of either direct or indi-
rect services listed on an IEP as nec-
essary for the student to benefit from 
the educational curriculum. These 
services may include: Medical; social 
work; community health nursing; die-
tary; psychiatric diagnosis; evaluation, 
and follow up; occupational therapy; 
physical therapy; audiology; ophthal-
mology; and psychological testing and 
therapy. 

(cc) Medical services. Those evalua-
tive, diagnostic, and supervisory serv-
ices provided by a licensed and 
credentialed physician to assist CSCs 
and to implement IEPs. Medical serv-
ices include diagnosis, evaluation, and 
medical supervision of related services 
that by statute, regulation, or profes-
sional tradition are the responsibility 
of a licensed and credentialed physi-
cian. 

(dd) Mental retardation. Significantly 
subaverage general intellectual func-
tioning, existing concurrently with 
deficits in adaptive behavior and mani-
fested during the developmental pe-
riod, that adversely affects a preschool 
child’s or child’s educational perform-
ance. 

(ee) Multidisciplinary. The involve-
ment of two or more disciplines or pro-
fessions in the provision of integrated 
and coordinated services, including 
evaluation and assessment activities, 
and development of an IFSP or IEP. 

(ff) Native language. When used with 
reference to an individual of limited 
English proficiency, the language nor-
mally used by such individuals, or in 
the case of an infant, toddler, preschool 
child or child, the language normally 
used by the parent of the infant, tod-
dler, preschool child or child. 

(gg) Natural environments. Settings 
that are natural or normal for the in-
fant or toddler’s same age peers who 
have no disability. 

(hh) Non-section 6 school arrangement 
or facility. A public or private school or 
other institution not operated in ac-
cordance with 32 CFR part 345. This 
term includes Section 6 special con-
tractual arrangements. 

(ii) Nutrition services. These services 
include: 

(1) Conducting individual assess-
ments in nutritional history and die-
tary intake; anthropometric, bio-
chemical and clinical variables; feeding 
skills and feeding problems; and food 
habits and food preferences. 

(2) Developing and monitoring appro-
priate plans to address the nutritional 
needs of infants and toddlers eligible 
for early intervention services. 

(3) Making referrals to appropriate 
community resources to carry out nu-
trition goals. 

(jj) Orthopedic impairment. A severe 
physical impairment that adversely af-
fects a child’s educational perform-
ance. The term includes congenital im-
pairments (such as club foot and ab-
sence of some member), impairments 
caused by disease (such as polio-
myelitis and bone tuberculosis), and 
impairments from other causes such as 
cerebral palsy, amputations, and frac-
tures or burns causing contracture. 

(kk) Other health impairment. Having 
an autistic condition that is mani-
fested by severe communication and 
other developmental and educational 
problems; or having limited strength, 
vitality, or alertness due to chronic or 
acute health problems that adversely 
affect a child’s educational perform-
ance as determined by the CSC, such 
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as: ADD, heart condition, tuberculosis, 
rheumatic fever, nephritis, asthma, 
sickle cell anemia, hemophilia, epi-
lepsy, lead poisoning, leukemia, and di-
abetes. 

(ll) Parent. The biological father or 
mother of a child; a person who, by 
order of a court of competent jurisdic-
tion, has been declared the father or 
mother of a child by adoption; the legal 
guardian of a child; or a person in 
whose household a child resides, pro-
vided that such person stands in loco 
parentis to that child and contributes 
at least one-half of the child’s support. 

(mm) Personally identifiable informa-
tion. Information that includes the 
name of the infant, toddler, preschool 
child, child, parent or other family 
member; the home address of the in-
fant, toddler, preschool child, child, 
parent or other family member; an-
other personal identifier, such as the 
infant’s, toddler’s, preschool child’s, 
child’s, parent’s or other family mem-
ber’s social security number; or a list 
of personal characteristics or other in-
formation that would make it possible 
to identify the infant, toddler, pre-
school child, child, parent, or other 
family member with reasonable cer-
tainty. 

(nn) Preschool children with disabil-
ities. These are students, ages 3–5 years 
(inclusive), who need special education 
services because they: 

(1) Are experiencing developmental 
delays, as measured by appropriate di-
agnostic instruments and procedures in 
one or more of the following areas: 
Cognitive development, physical devel-
opment, communication development, 
social or emotional development, and 
adaptive development; and 

(2) Who, by reason thereof, need spe-
cial education and related services. 

(oo) Primary referral source. The DoD 
Components, including child care cen-
ters, pediatric clinics, and parents that 
suspect an infant, toddler, preschool 
child or child has a disability and bring 
that infant, toddler, preschool child or 
child to the attention of the Early 
Intervention Program or school CSC. 

(pp) Public awareness program. Activi-
ties focusing on early identification of 
infants and toddlers with disabilities, 
including the preparation and dissemi-
nation by the military medical depart-

ment to all primary referral sources of 
information materials for parents on 
the availability of early intervention 
services. Also includes procedures for 
determining the extent to which pri-
mary referral sources within the De-
partment of Defense, especially within 
DoD medical treatment facilities, and 
physicians disseminate information on 
the availability of early intervention 
services to parents of infants or tod-
dlers with disabilities. 

(qq) Qualified. With respect to in-
structional personnel, a person who 
holds at a minimum a current and ap-
plicable teaching certificate from any 
of the 50 States, Puerto Rico, or the 
District of Columbia, or has met other 
pertinent requirements in the areas in 
which he or she is providing special 
education or related services not of a 
medical nature to children with dis-
abilities. Providers of early interven-
tion services and medically related 
services must meet standards estab-
lished by the ASD(HA). 

(rr) Related services. This includes 
transportation, and such develop-
mental, corrective, and other sup-
portive services (including speech pa-
thology and audiology; psychological 
services; physical and occupational 
therapy; recreation, including thera-
peutic recreation and social work serv-
ices; and medical and counseling serv-
ices), including rehabilitation coun-
seling (except that such medical serv-
ices shall be for diagnostic and evalua-
tive purposes only) as may be required 
to assist a child with a disability to 
benefit from special education, and in-
cludes the early identification and as-
sessment of disabling conditions in pre-
school children or children. The fol-
lowing list of related services is not ex-
haustive and may include other devel-
opmental, corrective, or supportive 
services (such as clean intermittent 
catheterization), if they are required to 
assist a child with a disability to ben-
efit from special education, as deter-
mined by a CSC. 

(1) Audiology. This term includes: 
(i) Audiological, diagnostic, and pre-

scriptive services provided by audiol-
ogists who have a Certificate of Clin-
ical Competence—Audiology (CCC-A) 
and pediatric experience. Audiology 
shall not include speech therapy. 
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(ii) Identification of children with 
hearing loss. 

(iii) Determination of the range, na-
ture, and degree of hearing loss, includ-
ing referral for medical or other profes-
sional attention designed to ameliorate 
or correct that loss. 

(iv) Provision of ameliorative and 
corrective activities, including lan-
guage and auditory training, speech- 
reading (lip-reading), hearing evalua-
tion, speech conservation, the rec-
ommendation of amplification devices, 
and other aural rehabilitation services. 

(v) Counseling and guidance of chil-
dren, parents, and service providers re-
garding hearing loss. 

(vi) Determination of the child’s need 
for group and individual amplification, 
selecting and fitting an appropriate 
aid, and evaluating the effectiveness of 
amplification. 

(2) Counseling services. Services pro-
vided by qualified social workers, psy-
chologists, guidance counselors, or 
other qualified personnel to help a pre-
school child or child with a disability 
to benefit from special education. 

(3) Early identification. The implemen-
tation of a formal plan for identifying 
a disability as early as possible in the 
individual’s life. 

(4) Medical services. Those evaluative, 
diagnostic, and supervisory services 
provided by a licensed and credentialed 
physician to assist CSCs in deter-
mining whether a child has a medically 
related disability condition that re-
sults in the child’s need for special edu-
cation and related services and to im-
plement IEPs. Medical services include 
diagnosis, evaluation, and medical su-
pervision of related services that, by 
statute, regulation, or professional tra-
dition, are the responsibility of a li-
censed and credentialed physician. 

(5) Occupational therapy. Therapy 
that provides developmental evalua-
tions and treatment programs using se-
lected tasks to restore, reinforce, or 
enhance functional performance. It ad-
dresses the quality and level of func-
tions in areas such as behavior, motor 
coordination, spatial orientation; vis-
ual motor and sensory integration; and 
general activities of daily living. This 
therapy, which is conducted or super-
vised by a qualified occupational thera-
pist, provides training and guidance in 

using special equipment to improve the 
patient’s functioning in skills of daily 
living, work, and study. 

(6) Parent counseling and training. As-
sisting parents in understanding the 
special needs of their preschool child or 
child and providing parents with infor-
mation about child development and 
special education. 

(7) Physical therapy. Therapy that 
provides evaluations and treatment 
programs using exercise, modalities, 
and adaptive equipment to restore, re-
inforce, or enhance motor performance. 
It focuses on the quality of movement, 
reflex development, range of motion, 
muscle strength, gait, and gross motor 
development, seeking to decrease ab-
normal movement and posture while 
facilitating normal movement and 
equilibrium reactions. The therapy, 
which is conducted by a qualified phys-
ical therapist, provides for measure-
ment and training in the use of adapt-
ive equipment and prosthetic and 
orthotic appliances. Therapy may be 
conducted by a qualified physical ther-
apist assistant under the clinical su-
pervision of a qualified physical thera-
pist. 

(8) Psychological services. Services 
listed in paragraphs (rr) (8) (i) through 
(rr) (8) (iv) of this section that are pro-
vided by a qualified psychologist: 

(i) Administering psychological and 
educational tests and other assessment 
procedures. 

(ii) Interpreting test and assessment 
results. 

(iii) Obtaining, integrating, and in-
terpreting information about a pre-
school child’s or child’s behavior and 
conditions relating to his or her learn-
ing. 

(iv) Consulting with other staff mem-
bers in planning school programs to 
meet the special needs of preschool 
children and children, as indicated by 
psychological tests, interviews, and be-
havioral evaluations. 

(v) Planning and managing a pro-
gram of psychological services, includ-
ing psychological counseling for pre-
school children, children, and parents. 
For the purpose of these activities, a 
qualified psychologist is a psychologist 
licensed in a State of the United States 
who has a degree in clinical or school 
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psychology and additional pediatric 
training and/or experience. 

(9) Recreation. This term includes: 
(i) Assessment of leisure activities. 
(ii) Therapeutic recreational activi-

ties. 
(iii) Recreational programs in 

schools and community agencies. 
(iv) Leisure education. 
(10) School health services. Services 

provided, pursuant to an IEP, by a 
qualified school health nurse, or other 
qualified person, that are required for a 
preschool child or child with a dis-
ability to benefit from special edu-
cation. 

(11) Social work counseling services in 
schools. This term includes: 

(i) Preparing a social and develop-
mental history on a preschool child or 
child identified as having a disability. 

(ii) Counseling the preschool child or 
child with a disability and his or her 
family on a group or individual basis, 
pursuant to an IEP. 

(iii) Working with problems in a pre-
school child’s or child’s living situation 
(home, school, and community) that 
adversely affect his or her adjustment 
in school. 

(iv) Using school and community re-
sources to enable the preschool child or 
child to receive maximum benefit from 
his or her educational program. 

(12) Speech pathology. This term in-
cludes the: 

(i) Identification of preschool chil-
dren and children with speech or lan-
guage disorders. 

(ii) Diagnosis and appraisal of spe-
cific speech or language disorders. 

(iii) Referral for medical or other 
professional attention to correct or 
ameliorate speech or language dis-
orders. 

(iv) Provision of speech and language 
services for the correction, ameliora-
tion, and prevention of communicative 
disorders. 

(v) Counseling and guidance of pre-
school children, children, parents, and 
teachers regarding speech and language 
disorders. 

(13) Transportation. This term in-
cludes transporting the individual with 
a disability and, when necessary, an at-
tendant or family member or reimburs-
ing the cost of travel ((e.g., mileage, or 
travel by taxi, common carrier or other 

means) and related costs (e.g., tolls and 
parking expenses)) when such travel is 
necessary to enable a preschool child 
or child to receive special education 
(including related services) or an in-
fant or toddler and the infant’s or tod-
dler’s family to receive early interven-
tion services. Transportation services 
include: 

(i) Travel to and from school and be-
tween schools, including travel nec-
essary to permit participation in edu-
cational and recreational activities 
and related services. 

(ii) Travel from school to a medically 
related service site and return. 

(iii) Travel in and around school 
buildings. 

(iv) Travel to and from early inter-
vention services. 

(v) Specialized equipment (including 
special or adapted buses, lifts, and 
ramps) if required to provide special 
transportation for an individual with a 
disability. 

(vi) If necessary, attendants assigned 
to vehicles transporting an individual 
with a disability when that individual 
requires assistance to be safely trans-
ported. 

(ss) Section 6 School Arrangement. The 
schools (pre-kindergarten through 
grade 12) operated by the Department 
of Defense within the CONUS, Alaska, 
Hawaii, Puerto Rico, Wake Island, 
Guam, American Samoa, the Northern 
Mariana Islands, and the Virgin Is-
lands. Section 6 School Arrangements 
are operated under DoD Directive 
1342.21.4 

(tt) Separate facility. A school or a 
portion of a school, regardless of 
whether it is used by the Section 6 
School Arrangement, that is only at-
tended by children with disabilities. 

(uu) Serious emotional disturbance. The 
term includes: 

(1) A condition that has been con-
firmed by clinical evaluation and diag-
nosis and that, over a long period of 
time and to a marked degree, adversely 
affects educational performance and 
that exhibits one or more of the fol-
lowing characteristics: 

(i) An inability to learn that cannot 
be explained by intellectual, sensory, 
or health factors. 
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(ii) An inability to build or maintain 
satisfactory interpersonal relation-
ships with peers and teachers. 

(iii) Inappropriate types of behavior 
under normal circumstances. 

(iv) A tendency to develop physical 
symptoms or fears associated with per-
sonal or school problems. 

(v) A general, pervasive mood of un-
happiness or depression. 

(2) Schizophrenia, but does not in-
clude children who are socially mal-
adjusted, unless it is determined that 
they are otherwise seriously emotion-
ally disturbed. 

(vv) Service provider. Any individual 
who provides services listed in an IEP 
or an IFSP. 

(ww) Social work services. This term 
includes: 

(1) Preparing a social or develop-
mental history on an infant, toddler, 
preschool child or child with a dis-
ability. 

(2) Counseling with the infant, tod-
dler, preschool child or child and fam-
ily in a group or individual capacity. 

(3) Working with individuals with 
disabilities (0–21 inclusive) in the home 
school, and/or community environment 
to ameliorate those conditions that ad-
versely affect development or edu-
cational performance. 

(4) Using school and community re-
sources to enable the child to receive 
maximum benefit from his or her edu-
cational program or for the infant, tod-
dler, and family to receive maximum 
benefit from early intervention serv-
ices. 

(xx) Special education. Specially de-
signed instruction, at no cost to the 
parent, to meet the unique needs of a 
preschool child or child with a dis-
ability, including instruction con-
ducted in the classroom, in the home, 
in hospitals and institutions, and in 
other settings, and instruction in phys-
ical education. The term includes 
speech pathology or any other related 
service, if the service consists of spe-
cially designed instruction, at no cost 
to the parents, to meet the unique 
needs of a preschool child or child with 
a disability, and is considered ‘‘special 
education’’ rather than a ‘‘related serv-
ice.’’ The term also includes vocational 
education if it consists of specially de-
signed instruction, at no cost to the 

parents, to meet the unique needs of a 
child with a disability. 

(1) At no cost. With regard to a pre-
school child or child eligible to attend 
Section 6 School Arrangements, spe-
cially designed instruction and related 
services are provided without charge, 
but incidental fees that are normally 
charged to nondisabled students, or 
their parents, as a part of the regular 
educational program may be imposed. 

(2) Physical education. The develop-
ment of: 

(i) Physical and motor fitness. 
(ii) Fundamental motor skills and 

patterns. 
(iii) Skills in aquatics, dance, and in-

dividual and group games and sports 
(including intramural and lifetime 
sports). 

(iv) A program that includes special 
physical education, adapted physical 
education, movement education, and 
motor development. 

(3) Vocational education. This term 
means organized educational programs 
that are directly related to the prepa-
ration of individuals for paid or unpaid 
employment, or for additional prepara-
tion for a career requiring other than a 
baccalaureate or advanced degree. 

(yy) Special instruction. This term in-
cludes: 

(1) Designing learning environments 
and activities that promote the in-
fant’s, toddler’s, preschool child’s or 
child’s acquisition of skills in a variety 
of developmental areas, including cog-
nitive processes and social interaction. 

(2) Planning curriculum, including 
the planned interaction of personnel, 
materials, and time and space, that 
leads to achieving the outcomes in the 
infant’s, toddler’s, preschool child’s or 
child’s IEP or IFSP. 

(3) Providing families with informa-
tion, skills, and support related to en-
hancing the skill development of the 
infant, toddler, or preschool child or 
child. 

(4) Working with the infant, toddler, 
preschool child, or child to enhance the 
infant’s, toddler’s, preschool child’s or 
child’s development and cognitive 
processes. 

(zz) Specific learning disability. A dis-
order in one or more of the basic psy-
chological processes involved in under-
standing or in using spoken or written 
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language that may manifest itself as 
an imperfect ability to listen, think, 
speak, read, write, spell, or do mathe-
matical calculations. The term in-
cludes such conditions as perceptual 
disabilities, brain injury, minimal 
brain dysfunction, dyslexia, and devel-
opmental aphasia. The term does not 
include preschool children or children 
who have learning problems that are 
primarily the result of visual, hearing, 
or motor disabilities, mental retarda-
tion, emotional disturbance, or envi-
ronmental, cultural, or economic dif-
ferences. 

(aaa) Speech and language impair-
ments. A communication disorder, such 
as stuttering, impaired articulation, 
voice impairment, or a disorder in the 
receptive or expressive areas of lan-
guage that adversely affects a pre-
school child’s or child’s educational 
performance. 

(bbb) Superintendent. The chief offi-
cial of a Section 6 School Arrangement 
responsible for the implementation of 
this part on his or her installation. 

(ccc) Transition services. A coordi-
nated set of activities for a toddler 
that may be required to promote move-
ment from early intervention, pre-
school, and other educational programs 
into different programs or educational 
settings. For a student 14 years of age 
and older, transition services are de-
signed within an outcome-oriented 
process, which promotes movement 
from school to post-school activities, 
including post-secondary education, 
vocational training, integrated em-
ployment (including supported employ-
ment), continuing and adult education, 
adult services, independent living, or 
community participation. The coordi-
nated set of activities shall be based 
upon the individual student’s needs, 
taking into account the student’s pref-
erences and interests, and shall include 
instruction, community experiences, 
the development of employment and 
other post-school adult living objec-
tives, and when appropriate, acquisi-
tion of daily living skills and func-
tional vocational evaluation. 

(ddd) Traumatic brain injury. An in-
jury to the brain caused by an external 
physical force or by an internal occur-
rence, such as stroke or aneurysm, re-
sulting in total or partial functional 

disability or psychosocial maladjust-
ment that adversely affects edu-
cational performance. The term in-
cludes open or closed head injuries re-
sulting in mild, moderate, or severe 
impairments in one or more areas, in-
cluding cognition; language, memory; 
attention; reasoning; abstract think-
ing; judgment; problem solving; sen-
sory; perceptual and motor abilities; 
psychosocial behavior; physical func-
tion; and information processing and 
speech. The term does not include 
brain injuries that are congenital or 
degenerative or brain injuries that are 
induced by birth trauma. 

(eee) Vision services. Services nec-
essary to ameliorate the effects of sen-
sory impairment resulting from a loss 
of vision. 

(fff) Visual impairment. A sensory im-
pairment including blindness that, 
even with correction, adversely affects 
a preschool child’s or child’s edu-
cational performance. The term in-
cludes both partially seeing and blind 
preschool children and children. 

§ 80.4 Policy. 
It is DoD policy that: 
(a) All individuals with disabilities 

ages 3 to 21 years receiving or entitled 
to receive educational instruction from 
the Section 6 School Arrangements 
shall be provided a free, appropriate 
education under this part in accord-
ance with the IDEA as amended, 20 
U.S.C. Chapter 33; Pub. L. 102–119, Sec-
tion 23; and DoD Directive 1342.21. 

(b) All individuals with disabilities 
ages birth through 2 years (inclusive) 
and their families are entitled to re-
ceive early intervention services under 
this part, provided that such infants 
and toddlers would be eligible to enroll 
in a Section 6 School Arrangement but 
for their age. 

§ 80.5 Responsibilities. 
(a) The Under Secretary of Defense 

for Personnel and Readiness 
(USD(P&R)) shall: 

(1) Ensure that all infants and tod-
dlers with disabilities (birth through 2 
years inclusive) who but for their age 
would be eligible to attend the Section 
6 Arrangement Schools, and their fami-
lies are provided early intervention 
services in accordance with IDEA as 
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amended, (20 U.S.C., Chapter 33, Sub-
chapter VIII.) and in conformity with 
the procedures in appendix A to this 
part. 

(2) Ensure that preschool children 
and children with disabilities ages 3–21 
years (inclusive) receiving educational 
instruction from Section 6 School Ar-
rangements are provided a free appro-
priate public education and that the 
educational needs of such preschool 
children and children with disabilities 
are met using the procedures estab-
lished by this part. 

(3) Ensure that educational facilities 
and services provided by Section 6 
School Arrangements for preschool 
children and children with disabilities 
are comparable to educational facili-
ties and services for non-disabled stu-
dents. 

(4) Maintain records on special edu-
cation and related services provided to 
children with disabilities, consistent 
with 32 CFR part 310. 

(5) Ensure the provision of all nec-
essary diagnostic services and special 
education and related services listed on 
an IEP (including those supplied by or 
under the supervision of physicians) to 
preschool children and children with 
disabilities who are enrolled in Section 
6 School Arrangements. In fulfilling 
this responsibility, (USD(P&R)), or des-
ignee, may use intercomponent ar-
rangements, or act through contracts 
with private parties, when funds are 
authorized and appropriated. 

(6) Develop and implement a com-
prehensive system of personnel devel-
opment, in accordance with 20 U.S.C. 
1413–(a)(3), for all professional staff em-
ployed by a Section 6 School Arrange-
ment. This system shall include: 

(i) Inservice training of general and 
special educational instructional and 
support personnel, 

(ii) Implementing innovative strate-
gies and activities for the recruitment 
and retention of medically related 
service providers, 

(iii) Detailed procedures to assure 
that all personnel necessary to carry 
out the purposes of this part are appro-
priately and adequately prepared and 
trained, and 

(iv) Effective procedures for acquir-
ing and disseminating to teachers and 
administrators of programs for chil-

dren with disabilities significant infor-
mation derived from educational re-
search, demonstration, and similar 
projects, and 

(v) Adopting, where appropriate, 
promising practices, materials, and 
technology. 

(7) Provide technical assistance to 
professionals in Section 6 School Ar-
rangements involved in, or responsible 
for, the education of preschool children 
or children with disabilities. 

(8) Ensure that child-find activities 
are coordinated with other relevant 
components and are conducted to lo-
cate and identify every individual with 
disabilities. 

(9) Issue guidance implementing this 
part. 

(10) Undertake evaluation activities 
to ensure compliance with this part 
through monitoring, technical assist-
ance, and program evaluation. 

(11) Chair the DoD Coordinating 
Committee on Domestic Early Inter-
vention, Special Education, and Re-
lated Services, which shall be com-
posed of representatives of the Secre-
taries of the Military Departments, the 
Assistant Secretary of Defense for 
Health Affairs (ASD(HA)), the General 
Counsel of the Department of Defense 
(GC, DoD), and the Director, Section 6 
Schools. 

(12) Through the DoD Coordinating 
Committee on Demestic Early Inter-
vention, Special Education, and Re-
lated Services, monitor the provision 
of special education and related serv-
ices and early intervention services 
furnished under this part, and ensure 
that related services, special edu-
cation, and early intervention services 
are properly coordinated. 

(13) Ensure that appropriate per-
sonnel are trained to provide mediation 
services in cases that otherwise might 
result in due process proceedings under 
this part. 

(14) Ensure that transition services 
from early intervention services to reg-
ular or special education and from spe-
cial education to the world of work are 
provided. 

(15) Ensure that all DoD programs 
that provide services to infants and 
toddlers and their families (e.g., child 
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care, medical care, recreation) are in-
volved in a comprehensive intercompo-
nent system for early intervention 
services. 

(16) Ensure, whenever practicable, 
that planned construction not yet past 
the 35 percent design phase and new de-
sign begun after the date of this part of 
renovation of school or child care fa-
cilities includes consideration of the 
space required for the provision of 
medically related services and early 
intervention services. 

(17) Shall establish the Domestic Ad-
visory Panel that shall: 

(i) Consist of members appointed by 
the USD (P&R) or Principal Deputy 
USD (P&R). Membership shall include 
at least one representative from each 
of the following groups: 

(A) Individuals with disabilities. 
(B) Parents, including minority par-

ents of individuals with disabilities 
from various age groups. 

(C) Section 6 School Arrangements 
special education teachers. 

(D) Section 6 School Arrangements 
regular education teachers. 

(E) Section 6 School Arrangements 
Superintendent office personnel. 

(F) The Office of Director, Section 6 
Schools. 

(G) The Surgeons General of the Mili-
tary Departments. 

(H) The Family Support Programs of 
the Military Departments. 

(I) Section 6 School Arrangements 
School Boards. 

(J) Early Intervention service pro-
viders on installations with Section 6 
School Arrangements. 

(K) Other appropriate personnel. 
(ii) Meet as often as necessary. 
(iii) Perform the following duties: 
(A) Review information and provide 

advice to ASD (P&R) regarding im-
provements in services provided to in-
dividuals with disabilities in Section 6 
Schools and early intervention pro-
grams. 

(B) Receive and consider the views of 
various parent, student, and profes-
sional groups, and individuals with dis-
abilities. 

(C) When necessary, establish com-
mittees for short-term purposes com-
posed of representatives from parent, 
student, family and other professional 

groups, and individuals with disabil-
ities. 

(D) Review the findings of fact and 
decision of each impartial due process 
hearing conducted pursuant to this 
part. 

(E) Assist in developing and report-
ing such information and evaluations 
as may aid Section 6 Schools and the 
Military Departments in the perform-
ance of duties under the part. 

(F) Make recommendations, based on 
program and operational information, 
for changes in the budget, organiza-
tion, and general management of the 
special education program, and in pol-
icy and procedure. 

(G) Comment publicly on rules or 
standards regarding the education of 
individuals with disabilities. 

(H) Assist in developing rec-
ommendations regarding the transition 
of toddlers with disabilities to pre-
school services. 

(b) The Assistant Secretary of De-
fense for Health Affairs in consultation 
with the USD(P&R), the GC, DoD, and 
the Secretaries of the Military Depart-
ments, shall: 

(1) Establish staffing and personnel 
standards for personnel who provide 
early intervention services and medi-
cally related services. 

(2) Develop and implement a com-
prehensive system of personnel devel-
opment in accordance with 20 U.S.C. 
1413(a)(3), including the training of pro-
fessionals, paraprofessionals and pri-
mary referral sources, regarding the 
basic components of early intervention 
services and medically related services. 
Such a system may include: 

(i) Implementing innovative strate-
gies and activities for the recruitment 
and retention of early intervention 
service providers. 

(ii) Ensuring that early intervention 
service providers and medically related 
service providers are fully and appro-
priately qualified to provide early 
intervention services and medically re-
lated services, respectively. 

(iii) Training personnel to work in 
the military environment. 

(iv) Training personnel to coordinate 
transition services for infants and tod-
dlers with disabilities from an early 
intervention program to a preschool 
program. 
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(3) Develop and implement a system 
for compiling data on the numbers of 
infants and toddlers with disabilities 
and their families in need of appro-
priate early intervention services, the 
numbers of such infants and toddlers 
and their families served, the types of 
services, and other information re-
quired to evaluate the implementation 
of early intervention programs. 

(4) Resolve disputes among the DoD 
Components arising under appendix A 
of this part. 

(c) Secretaries of the Military Depart-
ments shall: 

(1) Provide quality assurance for 
medically related services in accord-
ance with personnel standards and 
staffing standards under DoD Directive 
6025.13 5 developed by the Assistant Sec-
retary of Defense for Health Affairs 
(ASD(HA)). 

(2) Plan, develop, and implement a 
comprehensive, coordinated, inter-
component, community-based system 
of early intervention services for in-
fants and toddlers with disabilities 
(birth through 2 inclusive) and their 
families who are living on an installa-
tion with a Section 6 School Arrange-
ment, or who but for their age, would 
be entitled to enroll in a Section 6 
School Arrangement, using the proce-
dures established by this part and 
guidelines from the ASD(HA) on staff-
ing and personnel standards. 

(3) Undertake activities to ensure 
compliance with this part through 
technical assistance, program evalua-
tion, and monitoring. 

(d) The Director, Defense Office of 
Hearings and Appeals (DOHA) shall en-
sure the provision of impartial due 
process hearings under appendix C of 
this part. 

§ 80.6 Procedures. 
(a) Procedures for the provision of 

early intervention services for infants 
and toddlers with disabilities and their 
families are in appendix A to this part. 
Provision of early intervention serv-
ices includes establishing a system of 
coordinated, comprehensive, multi-
disciplinary, intercomponent services 
providing appropriate early interven-
tion services to all eligible infants and 

toddlers with disabilities and their 
families. 

(b) Procedures for special educational 
programs (including related services) 
for preschool children and children 
with disabilities (3–21 years inclusive) 
are in appendix B to this part. 

(c) Procedures for adjudicative re-
quirements required by Pub. L. 101–476, 
as amended, and Pub. L. 102–119 are in 
appendix C to this part. These proce-
dures establish adjudicative require-
ments whereby the parents of an in-
fant, toddler, preschool child or child 
with a disability and the military de-
partment concerned or Section 6 
School System are afforded an impar-
tial due process hearing on early inter-
vention services or on the identifica-
tion, evaluation, and educational 
placement of, and the free appropriate 
public education provided to, such in-
fant, toddler, preschool child or child, 
as the case may be. 

APPENDIX A TO PART 80—PROCEDURES 
FOR THE PROVISION OF EARLY INTER-
VENTION SERVICES FOR INFANTS AND 
TODDLERS WITH DISABILITIES, AGES 
0–2 YEARS (INCLUSIVE), AND THEIR 
FAMILIES 

A. Requirements For A System of Early 
Intervention Services 

1. A system of coordinated, comprehensive, 
multidisciplinary, and intercomponent pro-
grams providing appropriate early interven-
tion services to all infants and toddlers with 
disabilities and their families shall include 
the following minimum components: 

a. A timely, comprehensive, multidisci-
plinary evaluation of the functioning of each 
infant and toddler with a disability and the 
priorities and concerns of the infant’s or tod-
dler’s family to assist in the development of 
the infant or toddler with a disability. 

b. A mechanism to develop, for each infant 
and toddler with a disability, an IFSP and 
early intervention services coordination, in 
accordance with such service plan. 

c. A comprehensive child-find system, co-
ordinated with the appropriate Section 6 
School Arrangement, including a system for 
making referrals to service providers that 
includes timelines and provides for partici-
pation by primary referral sources, such as 
the CDC and the pediatric clinic. 

d. A public awareness program including 
information on early identification of in-
fants and toddlers with disabilities and the 
availability of resources in the community 
to address and remediate these disabilities. 

VerDate Aug<31>2005 09:53 Aug 11, 2008 Jkt 214123 PO 00000 Frm 00435 Fmt 8010 Sfmt 8002 Y:\SGML\214123.XXX 214123dw
as

hi
ng

to
n3

 o
n 

P
R

O
D

P
C

61
 w

ith
 C

F
R



426 

32 CFR Ch. I (7–1–08 Edition) Pt. 80, App. A 

e. A central directory that includes a de-
scription of the early intervention services 
and other relevant resources available in the 
community. 

B. Each Military Medical Department Shall De-
velop and Implement a System To Provide 
for: 

1. The administration and supervision of 
early intervention programs and services, in-
cluding the identification and coordination 
of all available resources. 

2. The development of procedures to ensure 
that services are provided to infants and tod-
dlers with disabilities and their families in a 
timely manner. 

3. The execution of agreements with other 
DoD components necessary for the imple-
mentation of this appendix. Such agreements 
must be coordinated with the ASD(HA) and 
the GC, DoD, in consultation with the 
USD(P&R). 

4. The collection and reporting of data re-
quired by ASD(HA). 

5. A multidisciplinary assessment of the 
unique strengths and needs of the infant or 
toddler and the identification of services ap-
propriate to meet such needs. 

6. A family-directed assessment of the re-
sources, priorities, and concerns of the fam-
ily and the identification of the supports and 
services necessary to enhance the family’s 
capacity to meet the developmental needs of 
its infant or toddler with a disability. 

C. Each Military Medical Department Shall De-
velop and Implement a Program To Ensure 
That an IFSP Is Developed for Each Infant or 
Toddler With a Disability and the Infant’s or 
Toddler’s Family According to the Following 
Procedures: 

1. The IFSP shall be evaluated once a year 
and the family shall be provided a review of 
the plan at 6-month intervals (or more often 
where appropriate), based on the needs of the 
infant or toddler and family. 

2. Each initial meeting and each annual 
meeting to evaluate the IFSP must include 
the following participants: 

a. The parent or parents of the infant or 
toddler. 

b. Other family members, as requested by a 
parent, if feasible to do so. 

c. An advocate, if his or her participation 
is requested by a parent. 

d. The Early Intervention Program Serv-
ices Coordinator who has been working with 
the family since the initial referral of the in-
fant or toddler or who has been designated as 
responsible for the implementation of the 
IFSP. 

e. A person or persons directly involved in 
conducting the evaluation and assessments. 

f. Persons who will be providing services to 
the infant, toddler, or family, as appropriate. 

g. If a person or persons listed in paragraph 
C.2 of this section is unable to attend a 
meeting, arrangements must be made for in-
volvement through other means, including: 

(1) Participating in a telephone call. 
(2) Having a knowledgeable authorized rep-

resentative attend the meeting. 
(3) Making pertinent records available at 

the meeting. 
3. The IFSP shall be developed within a 

reasonable time after the assessment. With 
the parent’s consent, early intervention 
services may start before the completion of 
such an assessment under an IFSP. 

4. The IFSP shall be in writing and con-
tain: 

a. A statement of the infant’s or toddler’s 
present levels of physical development, cog-
nitive development, communication develop-
ment, social or emotional development, and 
adaptive development, based on acceptable 
objective criteria. 

b. A statement of the family’s resources, 
priorities, and concerns for enhancing the 
development of the family’s infant or toddler 
with a disability. 

c. A statement of the major outcomes ex-
pected to be achieved for the infant or tod-
dler and the family, and the criteria, proce-
dures, and timelines used to determine the 
degree to which progress toward achieving 
the outcomes is being made and whether 
modifications or revisions of the outcomes 
or services are necessary. 

d. A statement of the specific early inter-
vention services necessary to meet the 
unique needs of the infant or toddler and the 
family, including the frequency, intensity, 
and the method of delivering services. 

e. A statement of the natural environ-
ments in which early intervention services 
shall be provided. 

f. The projected dates for initiation of serv-
ices and the anticipated duration of such 
services. 

g. The name of the Early Intervention Pro-
gram Service Coordinator. 

h. The steps to be taken supporting the 
transition of the toddler with a disability to 
preschool services or other services to the 
extent such services are considered appro-
priate. 

5. The contents of the IFSP shall be fully 
explained to the parents by the Early Inter-
vention Program Service Coordinator, and 
informed written consent from such parents 
shall be obtained before the provision of 
early intervention services described in such 
plan. If the parents do not provide such con-
sent with respect to a particular early inter-
vention service, then the early intervention 
services to which such consent is obtained 
shall be provided. 

D. Procedural Safeguards for the Early 
Intervention Program 

1. The procedural safeguards include: 
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a. The timely administrative resolution of 
complaints by the parent(s), including hear-
ing procedures (appendix C to this part). 

b. The right to protection of personally 
identifiable information under 32 CFR part 
310. 

c. The right of the parent(s) to determine 
whether they, their infant or toddler, or 
other family members will accept or decline 
any early intervention service without jeop-
ardizing the delivery of other early interven-
tion services to which such consent is ob-
tained. 

d. The opportunity for the parent(s) to ex-
amine records on assessment, screening, eli-
gibility determinations, and the develop-
ment and implementation of the IFSP. 

e. Written prior notice to the parent(s) of 
the infant or toddler with a disability when-
ever the Military Department concerned pro-
poses to initiate or change or refuses to ini-
tiate or change the identification, evalua-
tion, placement, or the provision of appro-
priate early intervention services to the in-
fant and toddler with a disability. 

f. Procedures designed to ensure that the 
notice required in paragraph D.1.e. of this 
appendix fully informs the parents in the 
parents’ native language, unless it clearly is 
not feasible to do so. 

g. During the pending of any proceeding 
under appendix C to this part, unless the 
Military Department concerned and the par-
ent(s) otherwise agree, the infant or toddler 
shall continue to receive the early interven-
tion services currently being provided, or, if 
applying for initial services, shall receive 
the services not in dispute. 

APPENDIX B TO PART 80—PROCEDURES 
FOR SPECIAL EDUCATIONAL PRO-
GRAMS (INCLUDING RELATED SERV-
ICES) FOR PRESCHOOL CHILDREN AND 
CHILDREN WITH DISABILITIES (3–21 
YEARS INCLUSIVE) 

A. Identification and Screening 

1. Each Section 6 School Arrangement 
shall locate, identify, and, with the consent 
of a parent of each preschool child or child, 
evaluate all preschool children or children 
who are receiving or are entitled to receive 
an education from Section 6 School Arrange-
ments and who may need special education 
and/or related services. 

2. Each Section 6 School Arrangement 
shall: 

a. Provide screening, through the review of 
incoming records and the use of basic skills 
tests in reading, language arts, and mathe-
matics, to determine whether a preschool 
child or child may be in need of special edu-
cation and related services. 

b. Analyze school health data for those 
preschool children and children who dem-

onstrate possible disabling conditions. Such 
data shall include: 

(1) Results of formal hearing, vision, 
speech, and language tests. 

(2) Reports from medical practitioners. 
(3) Reports from other appropriate profes-

sional health personnel as may be necessary, 
under this part, to aid in identifying possible 
disabling conditions. 

c. Analyze other pertinent information, in-
cluding suspensions, exclusions, other dis-
ciplinary actions, and withdrawals, compiled 
and maintained by Section 6 School Arrange-
ments that may aid in identifying possible 
disabling conditions. 

3. Each Section 6 School Arrangement, in 
cooperation with cognizant authorities at 
the installation on which the Section 6 
School Arrangement is located, shall con-
duct ongoing child-find activities that are 
designed to identify all infants, toddlers, pre-
school children, and children with possible 
disabling conditions who reside on the in-
stallation or who otherwise either are enti-
tled, or will be entitled, to receive services 
under this part. 

a. If an element of the Section 6 School Ar-
rangement, a qualified professional author-
ized to provide related services, a parent, or 
other individual believes that an infant, tod-
dler, preschool child or child has a possible 
disabling condition, that individual shall be 
referred to the appropriate CSC or early 
intervention coordinator. 

b. A Section 6 School Arrangement CSC 
shall work in cooperation with the Military 
Departments in identifying infants, toddlers, 
preschool children and children with disabil-
ities (birth to 21 years inclusive). 

B. Evaluation Procedures 

1. Each CSC will provide a full and com-
prehensive diagnostic evaluation of special 
educational, and related service needs to any 
preschool child or child who is receiving, or 
entitled to receive, educational instruction 
from a Section 6 School Arrangement, oper-
ated by the Department of Defense under Di-
rective 1342.21, and who is referred to a CSC 
for a possible disability. The evaluation will 
be conducted before any action is taken on 
the development of the IEP or placement in 
a special education program. 

2. Assessment materials, evaluation proce-
dures, and tests shall be: 

a. Racially and culturally nondiscrim-
inatory. 

b. Administered in the native language or 
mode of communication of the preschool 
child or child unless it clearly is not feasible 
to do so. 

c. Validated for the specific purpose for 
which they are used or intended to be used. 

d. Administered by qualified personnel, 
such as a special educator, school psycholo-
gist, speech therapist, or a reading spe-
cialist, in conformity with the instructions 
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provided by the producers of the testing de-
vice. 

e. Administered in a manner so that no 
single procedure is the sole criterion for de-
termining eligibility and an appropriate edu-
cational program for a disabled preschool 
child or child. 

f. selected to assess specific areas of edu-
cational strengths and needs, not merely to 
provide a single general intelligence 
quotient. 

3. The evaluation shall be conducted by a 
multidisciplinary team and shall include a 
teacher or other specialist with knowledge in 
the areas of the suspected disability. 

4. The preschool child or child shall be 
evaluated in all areas related to the sus-
pected disability. When necessary, the eval-
uation shall include: 

a. The current level of academic func-
tioning, to include general intelligence. 

b. Visual and auditory acuity. 
c. Social and emotional status, to include 

social functioning within the educational en-
vironment and within the family. 

d. Current physical status, including per-
ceptual and motor abilities. 

e. Vocational transitional assessment (for 
children ages 14–21 years (inclusive)). 

5. The appropriate CSC shall met as soon 
as possible after the preschool child’s or 
child’s formal evaluation to determine 
whether he or she is in need of special edu-
cation and related services. The preschool 
child’s or child’s parents shall be invited to 
the meeting and afforded the opportunity to 
participate in such a meeting. 

6. The school CSC shall issue a written re-
port that contains: 

a. A review of the formal and informal di-
agnostic evaluation findings of the multi-
disciplinary team. 

b. A summary of information from the par-
ents, the preschool child or child, or other 
persons having significant previous contact 
with the preschool child or child. 

c. A description of the preschool child’s or 
child’s current academic progress, including 
a statement of his or her learning style. 

d. A description of the nature and severity 
of the preschool child’s or child’s dis-
ability(ies). 

7. A preschool child or child with a dis-
ability shall receive an individual com-
prehensive diagnostic evaluation every 3 
years, or more frequently if conditions war-
rant, or if the preschool child’s or child’s 
parent, teacher, or related service provider 
requests an evaluation. The scope and nature 
of the reevaluation shall be determined indi-
vidually, based upon the preschool child’s or 
child’s performance, behavior, and needs 
when the reevaluation is conducted, and be 
used to update or revise the IEP. 

C. Individualized Education Program (IEP) 

1. Section 6 School Arrangements shall en-
sure that an IEP is developed and imple-
mented for each preschool child or child with 
a disability enrolled in a Section 6 School 
Arrangement or placed on another institu-
tion by a Section 6 School Arrangement CSC 
under this part. 

2. Each IEP shall include: 
a. A statement of the preschool child’s or 

child’s present levels of educational perform-
ance. 

b. A statement of annual goals, including 
short-term instructional objectives. 

c. A statement of the specific special edu-
cational services and related services to be 
provided to the preschool child or child (in-
cluding the frequency, number of times per 
week/month and intensity, amount of times 
each day) and the extent to which the pre-
school child or child may be able to partici-
pate in regular educational programs. 

d. The projected anticipated date for the 
initiation and the anticipated length of such 
activities and services. 

e. Appropriate objective criteria and eval-
uation procedures and schedules for deter-
mining, on an annual basis, whether edu-
cational goals and objectives are being 
achieved. 

f. A statement of the needed transition 
services for the child beginning no later than 
age 16 and annually thereafter (and when de-
termined appropriate for the child, begin-
ning at age 14 or younger) including, when 
appropriate, a statement of DoD Component 
responsibilities before the child leaves the 
school setting. 

3. Each preschool child or child with a dis-
ability shall be provided the opportunity to 
participate, with adaptations when appro-
priate, in the regular physical education pro-
gram available to students without disabil-
ities unless: 

a. The preschool child or child with a dis-
ability is enrolled full-time in a separate fa-
cility; or 

b. The preschool child or child with a dis-
ability needs specially designed physical 
education, as prescribed in his or her IEP. 

4. If specially designed physical education 
services are prescribed in the IEP of a pre-
school child or child with a disability, the 
Section 6 School Arrangement shall provide 
such education directly, or shall make ar-
rangements for the services to be provided 
through a non-Section 6 School Arrangement 
or another facility. 

5. Section 6 School Arrangements shall en-
sure that a preschool child or child with a 
disability, enrolled by a CSC in a separate 
facility, receives appropriate, physical edu-
cation in compliance with this part. 
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1 Copies of DoD Directive 1342.6 may be ob-
tained, at cost, from the National Technical 
Information Service, 5285 Port Royal Road, 
Springfield, VA 22161. 

6. The IEP for each preschool child or child 
with a disability shall be developed and re-
viewed at least annually in meetings that in-
clude the following participants: 

a. The designated representative of the 
Section 6 School Arrangement, who is quali-
fied to supervise the provision of special edu-
cation. Such representative may not be the 
preschool child’s or child’s special education 
teacher. 

b. One, or more, of the preschool child’s or 
child’s regular education teachers, if appro-
priate. 

c. The preschool child’s or child’s special 
education teacher or teachers. 

d. One, or both, of the preschool child’s or 
child’s parents. 

e. The child, if appropriate. 
f. For a preschool child or child with a dis-

ability who has been evaluated, a member of 
the evaluation team or another person 
knowledgeable about the evaluation proce-
dures used with that student and familiar 
with the results of the evaluation. 

g. Other individuals, at the reasonable dis-
cretion of the parent(s) or the school. 

7. Section 6 School Arrangements shall: 
2a. Ensure that an IEP meeting is held, 

normally within 10 working days, following a 
determination by the appropriate CSC that 
the preschool child or child is eligible to re-
ceive special education and/or related serv-
ices. 

b. Address the needs of a preschool child or 
child with a current IEP who transfers from 
a school operated by the DoD in accordance 
with 32 CFR part 1 or from a Section 6 School 
Arrangement to a Section 6 School Arrange-
ment, by: 

(1)Implementing the current IEP; or 
(2) Revising the current IEP with the con-

sent of a parent; or 
(3) Initiating, with the consent of a parent, 

an evaluation of the preschool child or child, 
while continuing to provide appropriate 
services through a current IEP; or 

(4) Initiating, with the consent of the par-
ent, an evaluation of the preschool child or 
child without the provision of the services in 
the current IEP; or 

(5) Initiating mediation, and if necessary, 
due process procedures. 

c. Afford the preschool child’s or child’s 
parent(s) the opportunity to participate in 
every IEP or CSC meeting about their pre-
school child or child by: 

(1) Providing the parent(s) adequate writ-
ten notice of the purpose, time, and place of 
the meeting. 

(2) Attempting to schedule the meeting at 
a mutually agreeable time and place. 

8. If neither parent can attend the meeting, 
other methods to promote participation by a 
parent, such as telephone conservations and 
letters, shall be used. 

9. A meeting may be conducted without a 
parent in attendance if the Section 6 School 
Arrangement is unable to secure the attend-
ance of the parent. In this case, the Section 
6 School Arrangement must have written 
records of its attempts to arrange a mutu-
ally acceptable time and place. 

10. If the parent(s) attends the IEP meet-
ing, the Section 6 School Arrangement shall 
take necessary action to ensure that at least 
one of the parents understands the pro-
ceedings at the meeting, including providing 
an interpreter for a parent who is deaf or 
whose native language is other than English. 

11. The section 6 School Arrangement shall 
give a parent a copy of the preschool child’s 
IEP. 

12. Section 6 School Arrangements shall 
provide special education and related serv-
ices, in accordance with an IEP, provided 
that the Department of Defense, its con-
stituent elements, and its personnel, are not 
accountable if a preschool child or child does 
not achieve the growth projected in the IEP. 

13. Section 6 School Arrangements shall 
ensure that an IEP is developed and imple-
mented for each preschool child or child with 
a disability whom the CSC places in a non- 
Section 6 School or other facility. 

D. Placement Procedures and Least Restrictive 
Environment 

1. The placement of a preschool child or 
child in any special education program by 
the Section 6 School Arrangement shall be 
made only under an IEP and after a deter-
mination has been made that such student 
has a disability and needs special education 
and/or related services. 

2. The Section 6 School Arrangement CSC 
shall identify the special education and re-
lated services to be provided under the IEP. 

3. A placement decision may not be imple-
mented without the consent of a parent of 
the preschool child or child, except as other-
wise provided in accordance with this part. 

4. The placement decision must be designed 
to educate a preschool child or child with a 
disability in the least restrictive environ-
ment so that such student is educated to the 
maximum extent appropriate with students 
who do not have disabilities. Special classes, 
separate schooling, or other removal of pre-
school children or children with disabilities 
from the regular educational environment 
shall occur only when the nature or severity 
of the disability is such that the preschool 
child or child with disabilities cannot be 
educated satisfactorily in the regular classes 
with the use of supplementary aids and serv-
ices, including related services. 
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5. Each educational placement for a pre-
school child or child with a disability shall 
be: 

a. Determined at least annually by the ap-
propriate CSC. 

b. Based on the preschool child or child’s 
IEP. 

c. Located as close as possible to the resi-
dence of the parent who is sponsoring the 
preschool child or child for attendance in a 
Section 6 School Arrangement. 

d. Designed to assign the preschool child or 
child to the school such student would at-
tend if he or she were not a student with a 
disability, unless the IEP requires some 
other arrangement. 

e. Predicated on the consideration of all 
factors affecting the preschool child’s or 
child’s well-being, including the effects of 
separation from parent(s). 

f. To the maximum extent appropriate, de-
signed so that the preschool child or child 
participates in school activities, including 
meals and recess periods, with students who 
do not have a disability. 

E. Children With Disabilities Placed in Non- 
Section 6 School Arrangements 

1. Before a Section 6 School Arrangement 
CSC, with the concurrence of the Section 6 
School Arrangement Superintendent con-
cerned, places a preschool child or child with 
a disability in a non-Section 6 School or fa-
cility, the Section 6 School CSC shall con-
duct a meeting in accordance with this part 
to initiate the development of an IEP for 
such student. 

2. Preschool children and children with dis-
abilities eligible to receive instruction in 
Section 6 School Arrangements who are re-
ferred to another school or facility by the 
Section 6 School CSC have all the rights of 
students with disabilities who are attending 
the Section 6 School Arrangement. 

a. If a Section 6 School Arrangement CSC 
places a preschool child or child with a dis-
ability in a non-Section 6 School Arrange-
ment or facility as a means of providing spe-
cial education and related services, the pro-
gram of that facility, including nonmedical 
care, room, and board, as set forth in the stu-
dent’s IEP, must be at no cost to the student 
or the student’s parents. 

b. A Section 6 School Arrangement CSC 
may place a preschool child or child with a 
disability in a non-Section 6 School Arrange-
ment or facility only if required by an IEP. 
An IEP for a student placed in a non-Section 
6 School is not valid until signed by the Sec-
tion 6 School Arrangement Superintendent, 
or designee, who must have participated in 
the IEP meeting. The IEP shall include de-
terminations that: 

(1) The Section 6 School Arrangement does 
not currently have, and cannot reasonably 
create, an educational program appropriate 

to meet the needs of the student with a dis-
ability. 

(2) The non-Section 6 School Arrangement 
or facility and its educational program con-
form to this part. 

3. A Section 6 School Arrangement is not 
responsible for the cost of a non-Section 6 
School Arrangement placement when place-
ment is made unilaterally, without the ap-
proval of the cognizant CSC and the Super-
intendent, unless it is directed by a hearing 
officer under appendix C of this part or a 
court of competent jurisdiction. 

F. Procedural Safeguards 

1. Parents shall be given written notice be-
fore the Section 6 School Arrangement CSC 
proposes to initiate or change, or refuses to 
initiate or change, either the identification, 
evaluation, or educational placement of a 
preschool child or child receiving, or entitled 
to receive, special education and related 
services from a Section 6 School Arrange-
ment, or the provision of a free appropriate 
public education by the Section 6 School Ar-
rangement to the child. The notice shall 
fully inform a parent of the procedural 
rights conferred by this part and shall be 
given in the parent’s native language, unless 
it clearly is not feasible to do so. 

2. The consent of a parent of a preschool 
child or child with a disability or suspected 
of having a disability shall be obtained be-
fore any: 

a. Initiation of formal evaluation proce-
dures; 

b. Initial special educational placement; or 
c. Change in educational placement. 
3. If a parent refuses consent to any formal 

evaluation or initial placement in a special 
education program, the Section 6 School Ar-
rangement Superintendent may initiate an 
impartial due process hearing, as provided in 
appendix C of this part to show why an eval-
uation or placement in a special education 
program should occur without such consent. 
If the hearing officer sustains the Section 6 
School Arrangement CSC position in the im-
partial due process hearing, the appropriate 
CSC may evaluate or provide special edu-
cation and related services to the preschool 
child or child without the consent of a par-
ent, subject to the parent’s due process 
rights. 

4. A parent is entitled to an independent 
evaluation of his or her preschool child or 
child at the Section 6 School Arrangement’s 
expense, if the parent disagrees with the 
findings of an evaluation of the student con-
ducted by the school and the parent success-
fully challenges the evaluation in an impar-
tial due process hearing. 

a. If an independent evaluation is provided 
at the expense of a Section 6 School Arrange-
ment, it must meet the following criteria: 

(1) Conform to the requirements of this 
part. 
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(2) Be conducted, when possible, within the 
area where the preschool child or child re-
sides. 

(3) Meet applicable DoD standards gov-
erning persons qualified to conduct an eval-
uation. 

b. If the final decision rendered in an im-
partial due process hearing sustains the eval-
uation of the Section 6 School Arrangement 
CSC, the parent has the right to an inde-
pendent evaluation, but not at the expense of 
the Department of Defense or any DoD Com-
ponent. 

5. The parents of a preschool child or child 
with a disability shall be afforded an oppor-
tunity to inspect and review all relevant 
educational records concerning the identi-
fication, evaluation, and educational place-
ment of such student, and the provision of a 
free appropriate public education to him or 
her. 

6. Upon complaint presented in a written 
petition, the parent of a preschool child or 
child with a disability or the Section 6 
School System shall have the opportunity 
for an impartial due process hearing pro-
vided by the Department of Defense as pre-
scribed by appendix C of this part. 

7. During the pendency of any impartial 
due process hearing or judicial proceeding on 
the identification, evaluation, or educational 
placement of a preschool child or child with 
a disability receiving an education from a 
Section 6 School Arrangement or the provi-
sion of a free appropriate public education to 
such a student, unless the Section 6 School 
Arrangement and a parent of the student 
agree otherwise, the student shall remain in 
his or her present educational placement, 
subject to the disciplinary procedures pre-
scribed in this part. 

8. If a preschool child or child with a dis-
ability, without a current IEP, who is enti-
tled to receive educational instruction from 
a Section 6 School Arrangement is applying 
for initial admission to a Section 6 School 
Arrangement, that student shall enter that 
Arrangement on the same basis as a student 
without a disability. 

9. The parent of a preschool child or child 
with a disability or a Section 6 School Ar-
rangement employee may file a written com-
munication with the Section 6 School Ar-
rangement Superintendent about possible 
general violations of this part or Pub. L. 101– 
476, as amended. Such communications will 
not be treated as complaints under appendix 
C of this part. 

G. Disciplinary Procedures 

1. All regular disciplinary rules and proce-
dures applicable to students receiving edu-
cational instruction in the Section 6 School 
Arrangements shall apply to preschool chil-
dren and children with disabilities who vio-
late school rules and regulations or disrupt 

regular classroom activities, subject to the 
provisions of this section. 

2. The appropriate CSC shall determine 
whether the conduct of a preschool child or 
child with a disability is the result of that 
disability before the long-term suspension 
(10 consecutive or cumulative days during 
the school year) or the expulsion of that stu-
dent. 

3. If the CSC determines that the conduct 
of such a preschool child or child with a dis-
ability results in whole or part from his or 
her disability, that student may not be sub-
ject to any regular disciplinary rules and 
procedures; and 

a. The student’s parent shall be notified in 
accordance with this part of the right to 
have an IEP meeting before any change in 
the student’s special education placement. 
(A termination of the student’s education for 
more than 10 days, either cumulative or con-
secutive, constitutes a change of placement.) 

b. The Section 6 School Arrangement CSC 
or another authorized school official shall 
ensure that an IEP meeting is held to deter-
mine the appropriate educational placement 
for the student in consideration of his or her 
conduct before the tenth cumulative day of 
the student’s suspension or an expulsion. 

4. A preschool child or child with a dis-
ability shall neither be suspended for more 
than 10 days nor expelled, and his or her edu-
cational placement shall not otherwise be 
changed for disciplinary reasons, unless in 
accordance with this section, except that: 

a. This section shall be applicable only to 
preschool children and children determined 
to have a disability under this part. 

b. Nothing contained herein shall prevent 
the emergency suspension of any preschool 
child or child with a disability who endan-
gers or reasonable appears to endanger the 
health, welfare, or safety of himself or her-
self, or any other student, teacher, or school 
personnel, provided that: 

(1) The appropriate Section 6 School Ar-
rangement CSC shall immediately meet to 
determine whether the preschool child’s or 
child’s conduct results from his or her dis-
ability and what change in special education 
placement is appropriate for that student. 

(2) The child’s parent(s) shall be notified 
immediately of the student’s suspension and 
of the time, purpose, and location of the CSC 
meeting and their right to attend the meet-
ing. 

(3) A component is included in the IEP 
that addresses the behavioral needs of the 
student. 

(4) The suspension of the student is only ef-
fective for the duration of the emergency. 
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APPENDIX C TO PART 80—HEARING 
PROCEDURES 

A. Purpose 

This appendix establishes adjudicative re-
quirements whereby the parents of infants, 
toddlers, preschool children, and children 
who are covered by this part and, as the case 
may be, the cognizant Military Department 
or Section 6 School System are afforded im-
partial due process hearings and administra-
tive appeals on the early intervention serv-
ices or identification, evaluation, and edu-
cational placement of, and the free appro-
priate public education provided to, such 
children by the Department of Defense, in 
accordance with Pub. L. 101–476, as amended, 
20 U.S.C. sec. 1401 et seq.; Pub. L. 81–874, sec. 
6, as amended, 20 U.S.C. sec. 241; Pub. L. 97– 
35, sec. 505(c), 20 U.S.C. sec. 241 note; and 
Pub. L. 102–119, sec. 23, 20 U.S.C. sec. 241(a). 

B. Administration 

1. The Directorate for the Defense Office of 
Hearings and Appeals (DOHA) shall have ad-
ministrative responsibility for the pro-
ceedings authorized by this appendix. 

2. This appendix shall be administered to 
ensure that the findings, judgments, and de-
terminations made are prompt, fair, and im-
partial. 

3. Impartial hearing officers, who shall be 
DOHA Administrative Judges, shall be ap-
pointed by the Director, DOHA, and shall be 
attorneys who are independent of the Sec-
tion 6 School System or the Military Depart-
ment concerned in proceedings conducted 
under this appendix. A parent shall have the 
right to be represented in such proceedings, 
at no cost to the government, by counsel and 
by persons with special knowledge or train-
ing with respect to the problems of individ-
uals with disabilities. DOHA Department 
Counsel normally shall appear and represent 
the Section 6 School System in proceedings 
conducted under this appendix, when such 
proceedings involve a preschool child or 
child. When an infant or toddler is involved, 
the Military Department responsible under 
this part for delivering early intervention 
services shall either provide its own counsel 
or request counsel from DOHA. 

C. Mediation 

1. Mediation can be initiated by either a 
parent or, as appropriate, the Military De-
partment concerned or the Section 6 School 
System to resolve informally a disagreement 
on the early intervention services for an in-
fant or toddler or the identification, evalua-
tion, educational placement of, or the free 
appropriate public education provided to, a 
preschool child or child. The cognizant Mili-
tary Department, rather than the Section 6 
School System, shall participate in medi-
ation involving early intervention services. 

Mediation shall consist of, but not be limited 
to, an informal discussion of the differences 
between the parties in an effort to resolve 
those differences. The parents and the appro-
priate school or Military Department offi-
cials may attend mediation sessions. 

2. Mediation must be conducted, at-
tempted, or refused in writing by a parent of 
the infant, toddler, preschool child or child 
whose early intervention or special edu-
cation services (including related services) 
are at issue before a request for, or initiation 
of, a hearing authorized by this appendix. 
Any request by the Section 6 School System 
or Military Department for a hearing under 
this appendix shall state how this require-
ment has been satisfied. No stigma may be 
attached to the refusal of a parent to medi-
ate or to an unsuccessful attempt to medi-
ate. 

D. Practice and Procedure 

1. Hearing 

a. Should mediation be refused or other-
wise fail to resolve the issues on the provi-
sion of early intervention services or a free, 
appropriate public education to a disabled 
infant, toddler, preschool child or child or 
the identification, evaluation, or educational 
placement of such an individual, the parent 
or either the school principal, on behalf of 
the Section 6 School System, or the military 
medical treatment facility commander, on 
behalf of the Military Department having ju-
risdiction over the infant or toddler, may re-
quest and shall receive a hearing before a 
hearing officer to resolve the matter. The 
parents of an infant, toddler, preschool child 
or child and the Section 6 School System or 
Military Department concerned shall be the 
only parties to a hearing conducted under 
this appendix. 

b. The party seeking the hearing shall sub-
mit a written request, in the form of a peti-
tion, setting forth the facts, issues, and pro-
posed relief, to the Director, DOHA. The pe-
titioner shall deliver a copy of the petition 
to the opposing party (that is, the parent or 
the school principal, on behalf of the Section 
6 School System, or the military medical 
treatment facility commander, on behalf of 
the Military Department), either in person 
or by first-class mail, postage prepaid. Deliv-
ery is complete upon mailing. When the Sec-
tion 6 School System or Military Depart-
ment petitions for a hearing, it shall inform 
the other parties of the deadline for filing an 
answer under paragraph D.1.c. of this appen-
dix, and shall provide the other parties with 
a copy of this part. 

c. An opposing party shall submit an an-
swer to the petition to the Director, DOHA, 
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with a copy to the petitioner, within 15 cal-
endar days of receipt of the petition. The an-
swer shall be as full and complete as pos-
sible, addressing the issues, facts, and pro-
posed relief. The submission of the answer is 
complete upon mailing. 

d. Within 10 calendar days after receiving 
the petition, the Director, DOHA, shall as-
sign a hearing officer, who then shall have 
jurisdiction over the resulting proceedings. 
The Director, DOHA, shall forward all plead-
ings to the hearing officer. 

e. The questions for adjudication shall be 
based on the petition and the answer, pro-
vided that a party may amend a pleading if 
the amendment is filed with the hearing offi-
cer and is received by the other parties at 
least 5 calendar days before the hearing. 

f. The Director, DOHA, shall arrange for 
the time and place of the hearing, and shall 
provide administrative support. Such ar-
rangements shall be reasonably convenient 
to the parties. 

g. The purpose of a hearing is to establish 
the relevant facts necessary for the hearing 
officer to reach a fair and impartial deter-
mination of the case. Oral and documentary 
evidence that is relevant and material may 
be received. The technical rules of evidence 
shall be relaxed to permit the development 
of a full evidentiary record, with the Federal 
Rules of Evidence (28 U.S.C.) serving as a 
guide. 

h. The hearing officer shall be the pre-
siding officer, with judicial powers to man-
age the proceeding and conduct the hearing. 
Those powers shall include the authority to 
order an independent evaluation of the child 
at the expense of the Section 6 School Sys-
tem or Military Department concerned and 
to call and question witnesses. 

i. Those normally authorized to attend a 
hearing shall be the parents of the individual 
with disabilities, the counsel and personal 
representative of the parents, the counsel 
and professional employees of the Section 6 
School System or Military Department con-
cerned, the hearing officer, and a person 
qualified to transcribe or record the pro-
ceedings. The hearing officer may permit 
other persons to attend the hearing, con-
sistent with the privacy interests of the par-
ents and the individual with disabilities, pro-
vided the parents have the right to an open 
hearing upon waiving in writing their pri-
vacy rights and those of the individual with 
disabilities. 

j. A verbatim transcription of the hearing 
shall be made in written or electronic form 
and shall become a permanent part of the 
record. A copy of the written transcript or 
electronic record of the hearing shall be 
made available to a parent upon request and 
without cost. The hearing officer may allow 
corrections to the written transcript or elec-
tronic recording for the purpose of con-
forming it to actual testimony after ade-

quate notice of such changes is given to all 
parties. 

k. The hearing officer’s decision of the case 
shall be based on the record, which shall in-
clude the petition, the answer, the written 
transcript or the electronic recording of the 
hearing, exhibits admitted into evidence, 
pleadings or correspondence properly filed 
and served on all parties, and such other 
matters as the hearing officer may include in 
the record, provided that such matter is 
made available to all parties before the 
record is closed under paragraph D.1.m. of 
this appendix. 

l. The hearing officer shall make a full and 
complete record of a case presented for adju-
dication. 

m. The hearing officer shall decide when 
the record in a case is closed. 

n. The hearing officer shall issue findings 
of fact and render a decision in a case not 
later than 50 calendar days after being as-
signed to the case, unless a discovery request 
under section D.2. of this appendix is pend-
ing. 

2. Discovery 

a. Full and complete discovery shall be 
available to parties to the proceeding, with 
the Federal Rules of Civil Procedure (28 
U.S.C.) serving as a guide. 

b. If voluntary discovery cannot be accom-
plished, a party seeking discovery may file a 
motion to accomplish discovery, provided 
such motion is founded on the relevance and 
materiality of the proposed discovery to the 
issues. An order granting discovery shall be 
enforceable as is an order compelling testi-
mony or the production of evidence. 

c. A copy of the written or electronic tran-
scription of a deposition taken by the Sec-
tion 6 School System or Military Depart-
ment concerned shall be made available free 
of charge to a parent. 

3. Witnesses; Production of Evidence 

a. All witnesses testifying at the hearing 
shall be advised that it is a criminal offense 
knowingly and willfully to make a false 
statement or representation to a Depart-
ment or Agency of the United States Govern-
ment as to any matter within the jurisdic-
tion of the Department or Agency. All wit-
nesses shall be subject to cross-examination 
by the parties. 

b. A party calling a witness shall bear the 
witness’ travel and incidental expenses asso-
ciated with testifying at the hearing. The 
Section 6 School System or Military Depart-
ment concerned shall pay such expenses 
when a witness is called by the hearing offi-
cer. 

c. The hearing officer may issue an order 
compelling the attendance of witnesses or 
the production of evidence upon the hearing 
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officer’s own motion or, if good cause be 
shown, upon motion of a party. 

d. When the hearing officer determines 
that a person has failed to obey an order to 
testify or to produce evidence, and such fail-
ure is in knowing and willful disregard of the 
order, the hearing officer shall so certify. 

e. The party or the hearing officer seeking 
to compel testimony or the production of 
evidence may, upon the certification pro-
vided for in paragraph D.3.d. of the section, 
file an appropriate action in a court of com-
petent jurisdiction to compel compliance 
with the hearing officer’s order. 

4. Hearing Officer’s Findings of Fact and 
Decision 

a. The hearing officer shall make written 
findings of fact and shall issue a decision set-
ting forth the questions presented, the reso-
lution of those questions, and the rationale 
for the resolution. The hearing officer shall 
file the findings of fact and decision with the 
Director, DOHA, with a copy to the parties. 

b. The Director, DOHA, shall forward to 
the Director, Section 6 Schools or the Mili-
tary Department concerned and the Domes-
tic Advisory Panel copies, with all person-
ally identifiable information deleted, of the 
hearing officer’s findings of fact and decision 
or, in cases that are administratively ap-
pealed, of the final decision of the DOHA Ap-
peal Board. 

c. The hearing officer shall have the au-
thority to impose financial responsibility for 
early intervention services, educational 
placements, evaluations, and related services 
under his or her findings of fact and decision. 

d. The findings of fact and decision of the 
hearing officer shall become final unless a 
notice of appeal is filed under section F.1. of 
this appendix. The Section 6 School System 
or Military Department concerned shall im-
plement a decision as soon as practicable 
after it becomes final. 

E. Determination Without Hearing 

1. At the request of a parent of the infant, 
toddler, preschool child or child when early 
intervention or special educational (includ-
ing related) services are at issue, the require-
ment for a hearing may be waived, and the 
case may be submitted to the hearing officer 
on written documents filed by the parties. 
The hearing officer shall make findings of 
fact and issue a decision within the period 
fixed by paragraph D.1.n. of this appendix. 

2. The Section 6 School System or Military 
Department concerned may oppose a request 
to waive the hearing. In that event, the hear-
ing officer shall rule on the request. 

3. Documents submitted to the hearing of-
ficer in a case determined without a hearing 
shall comply with paragraph D.1.g. of this 
appendix. A party submitting such docu-

ments shall provide copies to all other par-
ties. 

F. Appeal 

1. A party may appeal the hearing officer’s 
findings of fact and decision by filing a writ-
ten notice of appeal with the Director, 
DOHA, within 5 calendar days of receipt of 
the findings of fact and decision. The notice 
of appeal must contain the appellant’s cer-
tification that a copy of the notice of appeal 
has been provided to all other parties. Filing 
is complete upon mailing. 

2. Within 10 calendar days of the filing the 
notice of appeal, the appellant shall submit a 
written statement of issues and arguments 
to the Director, DOHA, with a copy to the 
other parties. The other parties shall submit 
a reply or replies to the Director, DOHA, 
within 15 calendar days of receiving the 
statement, and shall deliver a copy of each 
reply to the appellant. Submission is com-
plete upon mailing. 

3. The Director, DOHA, shall refer the mat-
ter on appeal to the DOHA Appeal Board. It 
shall determine the matter, including the 
making of interlocutory rulings, within 60 
calendar days of receiving timely submitted 
replies under section F.2. of this appendix. 
The DOHA Appeal Board may require oral 
argument at a time and place reasonable 
convenient to the parties. 

4. The determination of the DOHA Appeal 
Board shall be a final administrative deci-
sion and shall be in written form. It shall ad-
dress the issues presented and set forth a ra-
tionale for the decision reached. A deter-
mination denying the appeal of a parent in 
whole or in part shall state that the parent 
has the right under Pub. L. 101–476, as 
amended, to bring a civil action on the mat-
ters in dispute in a district court of the 
United States without regard to the amount 
in controversy. 

5. No provision of this part or other DoD 
guidance may be construed as conferring a 
further right of administrative review. A 
party must exhaust all administrative rem-
edies afforded by this appendix before seek-
ing judicial review of a determination made 
under this appendix. 

G. Publication and Indexing of Final Decisions 

The Director, DOHA, shall ensure that 
final decisions in cases arising under this Ap-
pendix are published and indexed to protect 
the privacy rights of the parents who are 
parties in those cases and the children of 
such parents, in accordance with 32 CFR part 
310. 
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PART 81—PATERNITY CLAIMS AND 
ADOPTION PROCEEDINGS IN-
VOLVING MEMBERS AND 
FORMER MEMBERS OF THE 
ARMED FORCES 

Sec. 
81.1 Reissuance and purpose. 
81.2 Applicability. 
81.3 Policy. 

AUTHORITY: Sec. 301, 80 Stat. 379; (5 U.S.C. 
301). 

SOURCE: 43 FR 15149, Apr. 11, 1978, unless 
otherwise noted. 

§ 81.1 Reissuance and purpose. 
This part reissued DoD Directive 

1344.3, ‘‘Paternity Claims and Adoption 
Proceedings Involving Members and 
Former Members of the Armed 
Forces,’’ to standardize procedures for 
the handling of: 

(a) Paternity claims against mem-
bers and former members of the Armed 
Forces, and 

(b) Requests from civilian courts con-
cerning the availability of members 
and former members of the Armed 
Forces to appear at an adoption hear-
ing where it is alleged that such mem-
ber is the father of an illegitimate 
child. 

§ 81.2 Applicability. 
The provisions of this part apply to 

the Military Departments. 

§ 81.3 Policy. 
(a) Members on active duty. (1) Allega-

tions of paternity against members of 
the Armed Forces who are on active 
duty will be transmitted to the indi-
vidual concerned by the appropriate 
military authorities. 

(2) If there exists a judicial order or 
decree of paternity or child support 
duly rendered by a United States or 
foreign court of competent jurisdiction 
against such a member, the com-
manding officer in the appropriate 
Military Departments will advise the 
member of his moral and legal obliga-
tions as well as his legal rights in the 
matter. See 42 U.S.C. 659. The member 
will be encouraged to render the nec-
essary financial support to the child 
and take any other action considered 
proper under the circumstances. 

(3) Communications from a judge of a 
civilian court, including a court sum-
mons or a judical order, concerning the 
availability of personnel to appear at 
an adoption hearing, where it is alleged 
that an active duty member is the fa-
ther of an illegitimate child, shall re-
ceive a reply that: 

(i) Due to military requirements, the 
member cannot be granted leave to at-
tend any court hearing until (date), or 

(ii) A request by the member for 
leave to attend an adoption court hear-
ing on (date), if made, would be ap-
proved, or 

(iii) The member has stated in a 
sworn written statement (forward a 
copy with response) that he is not the 
natural parent of the child, or 

(iv) Due to the member’s unavaila- 
bility caused by a specific reason, a 
completely responsive answer cannnot 
be made. 

(4) The member should be informed of 
the inquiry and the response and urged 
to obtain legal assistance for guidance 
(including an explanation of sections of 
the Soldiers’ and Sailors’ Civil Relief 
Act, 50 U.S.C. appendix, section 501 et 
seq., if appropriate). 

(b) Members not on active duty. (1) Al-
legations of paternity against members 
of the Armed Forces who are not on ac-
tive duty shall be forwarded to the in-
dividual concerned in such manner as 
to ensure that the allegations are de-
livered to the addressee only. Military 
channels will be used when practicable. 

(2) Communications from a judge of a 
civilian court, including a court sum-
mons or judicial order, concerning the 
availability of personnel to appear at 
an adoption hearing, where it is alleged 
that the member not on active duty is 
the father of an illegitimate child shall 
receive a reply that such person is not 
on active duty. A copy of the commu-
nication and the reply will be for-
warded to the named individual. 

(3) When requested by a court, the 
last known address of inactive mem-
bers may be furnished under the same 
conditions as set forth for former mem-
bers under paragraph (c)(2) (i) and (ii) 
of this section. 

(c) Former members. (1) In all cases of 
allegations of paternity against former 
members of the Armed Forces or com-
munication from a judge of a civilian 
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court, including a judicial summons or 
court order, concerning the adoption of 
an illegitimate child of former mem-
bers of the Armed Forces who have 
been separated from the Military Serv-
ices, i.e., those members now holding 
no military status whatsoever, the 
claimant or requester will be (i) in-
formed of the date of discharge, and (ii) 
advised that the individual concerned 
is no longer a member of the Armed 
Forces in any capacity, and that the 
Military Departments assume no re-
sponsibility for the whereabouts of in-
dividuals no longer under their juris-
diction. The correspondence and all ac-
companying documentation shall be re-
turned to the claimant or requester. 

(2) In addition, the last known ad-
dress of the former member will be fur-
nished to the requester: 

(i) If the request is supported by a 
certified copy of either: 

(A) A judicial order or decree of pa-
ternity or support duly rendered 
against a former member by a United 
States or foreign court of competent 
jurisdiction; or 

(B) A document which establishes 
that the former member has made an 
official admission or statement ac-
knowledging paternity or responsi-
bility for support of a child before a 
court of competent jurisdiction, ad-
ministrative or executive agency, or 
official authorized to receive it; or 

(C) A court summons, judicial order, 
or similar document of a court within 
the United States in a case concerning 
the adoption of an illegitimate child; 
wherein the former serviceman is al-
leged to be the father. 

(ii) If the claimant, with the corrobo-
ration of a physician’s affidavit, al-
leges and explains an unusual medical 
situation which makes it essential to 
obtain information from the alleged fa-
ther to protect the physical health of 
either the prospective mother or the 
unborn child. 

PART 85—HEALTH PROMOTION 

Sec. 
85.1 Purpose. 
85.2 Applicability and scope. 
85.3 Definitions. 
85.4 Policy. 
85.5 Responsibilities. 
85.6 Procedures. 

AUTHORITY: 5 U.S.C. 301. 

SOURCE: 53 FR 33123, Aug. 30, 1988, unless 
otherwise noted. 

§ 85.1 Purpose. 
(a) This part establishes a health pro-

motion policy within the Department 
of Defense to improve and maintain 
military readiness and the quality of 
life of DoD personnel and other bene-
ficiaries. 

(b) This part replaces 32 CFR part 203 
and establishes policy on smoking in 
DoD occupied buildings and facilities. 

§ 85.2 Applicability and scope. 
(a) This part applies to the Office of 

the Secretary of Defense (OSD), the 
Military Departments, and the Defense 
Agencies. 

(b) It is directed to all military per-
sonnel and retirees, their families, and, 
where specified, to civilian employees. 

§ 85.3 Definitions. 
Health Promotion. Any combination of 

health education and related organiza-
tional, social, economic or health care 
interventions designed to facilitate be-
havioral and environmental alterations 
that will improve or protect health. It 
includes those activities intended to 
support and influence individuals in 
managing their own health through 
lifestyle decisions and selfcare. Oper-
ationally, health promotion includes 
smoking prevention and cessation, 
physical fitness, nutrition, stress man-
agement, alcohol and drug abuse pre-
vention, and early identification of hy-
pertension. 

Lifestyle. The aggregated habits and 
behaviors of individuals. 

Military Personnel. Includes all U.S. 
military personnel on active duty, U.S. 
National Guard or Reserve personnel 
on active duty, and Military Service 
Academy cadets and midshipmen. 

Self-Care. Includes acceptance of re-
sponsibility for maintaining personal 
health, and decisions concerning med-
ical care that are appropriate for the 
individual to make. 

Target Populations. Military per-
sonnel, retirees, their families, and ci-
vilian employees. 

§ 85.4 Policy. 
It is DoD policy to: 
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the U.S. Naval Publications and Forms Cen-
ter, Attn: Code 1062, 5801 Tabor Avenue, 
Philadelphia, PA 19120. 

(a) Encourage military personnel, re-
tirees, their families and civilian em-
ployees to live healthy lives through 
an integrated, coordinated and com-
prehensive health promotion program. 

(b) Foster an environment that en-
hances the development of healthful 
lifestyles and high unit performance. 

(c) Recognize the right of individuals 
working or visiting in DoD occupied 
buildings to an environment reason-
ably free of contaminants. 

(d) Disallow DoD Components’ par-
ticipation with manufacturers or dis-
tributors of alcohol or tobacco prod-
ucts in promotional programs, activi-
ties, or contests aimed primarily at 
DoD personnel. This does not prevent 
accepting support from these manufac-
turers or distributors for worthwhile 
programs benefiting military personnel 
when no advertised cooperation be-
tween the Departmment of Defense and 
the manufacturer or distributor di-
rectly or indirectly identifying an alco-
hol or tobacco product with the pro-
gram is required. Neither does it pre-
vent the participation of military per-
sonnel in programs, activities, or con-
tests approved by the manufacturers or 
distributors of such products when that 
participation is incidental to general 
public participation. 

§ 85.5 Responsibilities. 
(a) The Assistant Secretary of Defense 

(Health Affairs) (ASD(HA)) shall coordi-
nate and monitor the DoD health pro-
motion program in accordance with 
this part, executing this responsibility 
in cooperation with the Assistant Sec-
retary of Defense (Force Management 
and Personnel) and the Assistant Sec-
retary of Defense (Reserve Affairs). The 
Office of the Assistant Secretary of De-
fense (Health Affairs) (ASD(HA)) shall: 

(1) Establish and chair the Health 
Promotion Coordinating Committee 
comprised of representatives of the Of-
fice of the Assistant Secretary of De-
fense (Force Management and Per-
sonnel) (OASD(FM&P)), Office of the 
Assistant Secretary of Defense (Acqui-
sition and Logistics) (OASD(A&L)), the 
Office of the Assistant Secretary of De-
fense (Reserve Affairs) (OASD(RA)), 
each Military Service, and such other 
advisors as the OASD(HA) considers 
appropriate. 

(2) Facilitate exchanges of technical 
information and problem solving with-
in and among Military Services and 
Defense Agencies. 

(3) Provide technical assistant, guid-
ance and consultation. 

(4) Coordinate health data collection 
efforts to ensure standardization and 
facilitate joint studies across DoD 
components. 

(5) Review dietary standards for DoD 
dining facilities as specified in DoD Di-
rective 3235.2 1 

(b) The Assistant Secretary of Defense 
(Force Management and Personnel) 
(ASD(FM&P)) shall, in collaboration 
with the ASD(HA), coordinate and 
monitor relevant aspects of the health 
promotion program. These include: 

(1) Use of tobacco products in DoD 
occupied facilities. 

(2) Operation of health promotion 
and screening programs at the work-
site and in Professional Military Edu-
cation, DoD Dependents Schools, and 
section 6 schools. 

(3) Dietary regulation of DoD snack 
concessions, and vending machines. 

(4) Reduction of stress in work set-
ting. 

(5) Designate two representatives to 
the Health Promotion Coordinating 
Committee. 

(c) The Assistant Secretary of Defense 
(Reserve Affairs) (OASD(RA)) shall: 

(1) Coordinate and monitor relevant 
aspects of the health promotion pro-
gram as it pertains to National Guard 
and Reserve Personnel. 

(2) Designate a representative to the 
Health Promotion Coordinating Com-
mittee. 

(d) The Secretaries of the Military De-
partments shall: 

(1) Develop a comprehensive health 
promotion program plan for their re-
spective Service(s). 

(2) Establish and operate an inte-
grated, coordinated and comprehensive 
health promotion program as pre-
scribed by this Directive. 
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(3) Designate from their respective 
Service(s) a health promotion coordi-
nator who shall also serve as represent-
ative to the Health Promotion Coordi-
nating Committee. 

(4) Evaluate the effectiveness of their 
respective health promotion pro-
gram(s). 

(e) The Directors of Defense Agencies 
shall develop and implement health 
promotion plans and programs for their 
civilian employees in accordance with 
this part. 

(f) The Assistant Secretary of Defense 
(Comptroller) (ASD(C)) shall develop 
and implement a health program pro-
motion for OSD civilian employees. 

§ 85.6 Procedures. 
(a) Each Military Service shall estab-

lish a health promotion program coor-
dinator to serve as the focal point for 
all health promotion program issues 
and to integrate the activities of the 
medical and personnel departments. 

(b) A Health Promotion Coordinating 
Committee shall be established to en-
hance communication among the Mili-
tary Services, recommend joint policy 
and program actions, review program 
implementation, and recommend meth-
odologies and procedures for program 
evaluation. The Committee shall be 
chaired by the Assistant Secretary of 
Defense (Health Affairs) (ASD(HA)) or 
designee. Additional members shall in-
clude two representatives from the Of-
fice of the Assistant Secretary of De-
fense (Force Management and Per-
sonnel); one representative from the 
Office of the Assistant Secretary of De-
fense (Reserve Affairs); one representa-
tive from the office of the Assistant 
Secretary of Defense (Acquisition & 
Logistics); and the health promotion 
coordinator from each Military Serv-
ice. 

(c) Each Component shall prepare a 
plan for the implementation of a com-
prehensive health promotion program 
that includes specific objectives 
(planned accomplishments) with meas-
urable action steps. The plan shall ad-
dress all of the program elements iden-
tified in the definition of health pro-
motion for each group in the target 
populations. The plan shall consider 
workload, systems support, and train-
ing needs of individuals charged with 

responsibility at all organizational lev-
els. 

(d) Health promotion plans and pro-
grams shall address smoking preven-
tion and cessation, physical fitness, nu-
trition, stress management, alcohol 
and drug abuse, and early identifica-
tion of hypertension. 

(1) Smoking prevention and cessation 
programs shall aim to create a social 
environment that supports abstinence 
and discourage use of tobacco products, 
create a healthy working environment, 
and provide smokers with encourage-
ment and professional assistance in 
quitting. In addition to these aims, 
smoking prevention and cessation pro-
grams shall include the following ele-
ments. 

(i) Smoking shall be permitted in 
buildings only to the extent that it 
does not endanger the life or property, 
or risk impairing nonsmokers’ health. 

(ii) The smoking of tobacco products 
within DoD occupied space shall be 
controlled in accordance with the fol-
lowing guidelines: 

(A) Smoking shall be prohibited in 
auditoriums, conference rooms and 
classrooms. No Smoking signs shall be 
prominently displayed, and ashtrays 
shall not be permitted. Receptacles 
may be placed at entrances so that 
visitors may dispose of lighted smok-
ing material when entering a non-
smoking area. 

(B) Nonsmoking areas shall be des-
ignated and posted in all eating facili-
ties in DoD occupied buildings. Smok-
ing areas shall be permitted only if 
adequate space is available for non-
smoking patrons and ventilation is 
adequate to provide them a healthy en-
vironment. 

(C) Elevators shall be designated as 
nonsmoking areas. 

(D) Smoking shall be prohibited in 
official buses and vans. 

(E) Within the confines of medical 
treatment facilities, smoking shall be 
restricted to private offices and spe-
cially designated areas. Smoking by 
patients shall be limited to specially 
designated areas, and health care pro-
viders shall not smoke in the presence 
of patients while performing their du-
ties. Smoking is permitted in visitor 
waiting areas only where space and 
ventilation capacities permit division 
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into smoking and nonsmoking sec-
tions. 

(F) Smoking shall not be permitted 
in common work areas shared by smok-
ers and nonsmokers unless adequate 
space is available for nonsmokers and 
ventilation is adequate to provide them 
a healthy environment. Where feasible, 
smoking preference should be consid-
ered when planning individual work 
stations so that smoking and non-
smoking areas may be established. 

(G) When individual living quarters 
are not available and two or more indi-
viduals are assigned to one room, 
smoking and nonsmoking preferences 
shall be considered in the assignment 
of rooms. 

(H) Smoking by students attending 
DoD Dependents Schools or section 6 
schools shall not be permitted on 
school grounds except as provided by 
policy regulations promulgated by the 
Director, DoDDS. Faculty and staff 
shall smoke only in specifically des-
ignated areas and shall not smoke in 
the presence of students. 

(iii) Installations shall assess the 
current resources, referral mecha-
nisms, and need for additional smoking 
cessation programs. Occupational 
health clinics shall consider the feasi-
bility of smoking cessation programs 
for civilian employees or, at a min-
imum, be able to refer employees to 
such programs. While smoking ces-
sation should be encouraged, care shall 
be taken to avoid coercion or pressure 
on employees to enter smoking ces-
sation programs against their will. 
Smoking prevention programs shall be 
made available in DoD Dependents 
Schools and section 6 schools. 

(iv) Information on the health con-
sequences of smoking shall be incor-
porated with the information on alco-
hol and drug abuse provided to mili-
tary personnel at initial entry and at 
permanent change of station as speci-
fied in 32 CFR part 62a. At initial 
entry, nonsmokers shall be encouraged 
to refrain from smoking. Smokers 
shall be encouraged to quit and be of-
fered assistance in quitting. 

(v) As part of routine physical and 
dental examinations and at other ap-
propriate times, health care providers 
should be encouraged to inquire about 
the patient’s tobacco use, including use 

of smokeless tobacco products; to ad-
vise him or her of the risks associated 
with use, the health benefits of absti-
nence, and of where to obtain help to 
quit. 

(vi) Appropriate DoD health care pro-
viders should advise all pregnant smok-
ers of the risks to the fetus. 

(vii) The Military Services shall con-
duct public education programs appro-
priate to various target audiences on 
the negative health consequences of 
smoking. 

(2) Physical fitness programs shall 
aim to encourage and assist all target 
populations to establish and maintain 
the physical stamina and cardio-
respiratory endurance necessary for 
better health and a more productive 
lifestyle. In addition to the provisions 
of DoD Directive 1308.1 2 and Secretary 
of Defense Memorandum physical fit-
ness programs shall include the fol-
lowing elements. 

(i) Health professionals shall consider 
exercise programs conducive to im-
proved health, and encourage appro-
priate use by patients. For military 
personnel, recommendations shall ac-
cord with military readiness require-
ments. 

(ii) Commanders and managers 
should assess the availability of fitness 
programs at or near work sites and 
should consider integrating fitness 
regimens into normal work routines 
for military personnel as operational 
commitments allow. 

(iii) The chain of command should 
encourage and support community ac-
tivities that develop and promote fit-
ness among all target populations. Ac-
tivities should be designed to encour-
age the active participation of many 
people rather than competition among 
a highly motivated few. 

(3) Nutrition programs shall aim to 
encourage and assist all target popu-
lations to establish and maintain die-
tary habits contributing to good 
health, disease prevention, and weight 
control. Weight control involves both 
nutrition and exercise, and is addressed 
in part in DoD Directive 1308.1. Nutri-
tion programs include efforts not only 
to help individuals develop appropriate 
dietary habits, but also to modify the 
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environment so that it encourages and 
supports appropriate habits. Addition-
ally, nutrition programs shall include 
the following elements. 

(i) Nutritional advice and assistance 
shall be provided by appropriate DoD 
health care professionals to military 
personnel, retirees, and family mem-
bers. 

(ii) In military and civilian dining fa-
cilities, where feasible, calorie infor-
mation and meals with reduced 
amounts of fat, salt, and calories shall 
be made readily available. 

(iii) Snack concessions and vending 
machines, when feasible, shall offer nu-
tritious alternatives, such as fresh 
fruit, fruit juices, and whole grain 
products. 

(iv) Public information campaigns 
shall be conducted by the Military 
Services to alert all target populations 
about the relationship between diet 
and risk of chronic diseases. 

(4) Stress management programs 
shall aim to reduce environmental 
stressors and help target populations 
cope with stress. Additionally, stress 
management programs shall include 
the following elements. 

(i) Commanders should develop lead-
ership practices, work policies and pro-
cedures, and physical settings that pro-
mote productivity and health for mili-
tary personnel and civilian employees. 

(ii) Health and fitness professionals 
are encouraged to advise target groups 
on scientifically supported stress man-
agement techniques. 

(iii) The topic of stress management 
should be considered for integration 
into the curricula at appropriate Pro-
fessional Military Education programs 
and in the DoD Dependents Schools 
and section 6 schools to familiarize stu-
dents with scientifically supported 
concepts of stress management for day- 
to-day problems, life transitions, and 
life crises. 

(5) Alcohol and drug abuse prevention 
programs shall aim to prevent the mis-
use of alcohol and other drugs, elimi-
nate the illegal use of such substances, 
and provide counseling or rehabilita-
tion to abusers who desire assistance in 
accordance with the provisions of 32 
CFR parts 62a and 62 and DoD Instruc-

tion 1010.6 3 Additionally, alcohol and 
drug abuse prevention programs shall 
include the following elements. 

(i) Appropriate DoD health care pro-
fessionals shall advise all pregnant pa-
tients and patients contemplating 
pregnancy about the risks associated 
with the use of alcohol and other drugs 
during pregnancy. 

(ii) The Military Services shall con-
duct public education programs appro-
priate to various target audiences. Pro-
grams should include such topics as al-
cohol and drug use and pregnancy, 
driving while intoxicated, and adoles-
cent alcohol and drug abuse. 

(6) Hypertension prevention pro-
grams shall aim to identify hyper-
tension early, provide information re-
garding control and lifestyle factors, 
and provide treatment referral where 
indicated. Early identification of hy-
pertension programs shall include the 
following elements. 

(i) Hypertension screening shall be 
provided as part of all medical exami-
nations and the annual dental exam-
ination for active duty service mem-
bers. Screening shall also be provided 
to other beneficiaries, excluding those 
in the Children’s Preventive Dentistry 
Program, at the time of their original 
request for care. Patients with abnor-
mal screening results shall receive ap-
propriate medical referrals. 

(ii) Each DoD medical facility should 
periodically offer mass hypertension 
screening to encourage beneficiaries to 
monitor their blood pressure regularly. 

(iii) Occupational health clinics shall 
make hypertension screening readily 
available to civilian employees, and 
shall encourage employees to use this 
service. 

(iv) Public information campaigns 
emphasizing the dangers of hyper-
tension and the importance of periodic 
hypertension screening and dietary 
regulation shall be conducted. 

PART 86—CRIMINAL HISTORY 
BACKGROUND CHECKS ON IN-
DIVIDUALS IN CHILD CARE SERV-
ICES 

Sec. 
86.1 Purpose. 
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1 Copies may be obtained from OASD(HA) 
Room 3E346, The Pentagon, Washington, DC 
220301–1200. 

2 Copies may be obtained from a Federal 
Depositary Library, or a Federal Agency 
Personnel Office. 

3 Copies may be obtained from the National 
Technical Information Service, 5285 Port 
Royal, Springfield, VA 22161. 

4 See footnote 3 to § 86.1(e). 
5 See footnote 3 to § 86.1(e). 
6 See footnote 3 to § 86.1(e). 
7 See footnote 3 to § 86.1(e). 
8 See footnote 3 to § 86.1(e). 

86.2 Applicability. 
86.3 Definitions. 
86.4 Policy. 
86.5 Responsibilities. 
86.6 Procedures. 
APPENDIX A TO PART 86—CRIMINAL HISTORY 

BACKGROUND CHECK PROCEDURES 
APPENDIX B TO PART 86—CRITERIA FOR CRIMI-

NAL HISTORY BACKGROUND CHECK 
DISQUALIFICATIONS 

APPENDIX C TO PART 86—STATE INFORMATION 

AUTHORITY: 42 U.S.C. 13041. 

SOURCE: 58 FR 52010, Oct. 6, 1993, unless 
otherwise noted. 

§ 86.1 Purpose. 
This part: (a) Implements Public Law 

101–647, section 231 and Public Law 102– 
190, section 1094. 

(b) Requires procedures for existing 
and newly hired individuals and in-
cludes a review of personnel and secu-
rity records to include a Federal Bu-
reau of Investigation (FBI) fingerprint 
check and State Criminal History Re-
positories (SCHR) checks of residences 
listed on employment or certification 
applications. 

(c) Establishes policy, assigns respon-
sibilities, and prescribes procedures for 
criminal history background checks 
for all existing and newly hired individ-
uals involved in the provision of child 
care services as Federal employees, 
contractors, or in Federal facilities to 
children under the age of 18. The 
checks are required of all individuals 
in the Department of Defense involved 
in providing child care services defined 
in Public Law 101–647, and for policy 
reasons, those categories of individuals 
not expressly governed by the statute. 

(d) Allows the Department to provi-
sionally hire such individuals before 
the completion of a background check. 
However, at all times while children 
are in the care of that individual, the 
child care provider must be within 
sight and under the supervision of a 
staff person whose background check 
has been successfully completed. 
Healthcare personnel shall comply 
with guidance provided in the Memo-
randum from the Assistant Secretary 
of Defense for Health Affairs 
(ASD(HA)) 1, April 20, 1992. 

(e) Includes all individuals providing 
child care services to children in ac-
cordance with 32 CFR part 310, Federal 
Personnel Manual (FPM), 2 32 CFR part 
154, DoD Directive 6400.1, 3 DoD Instruc-
tion 6060.2, 4 DoD Instruction 6400.2, 5 
DoD Directive 1400.13, 6 32 CFR part 68, 
DoD Directive 6025.11, 7 DoD Directive 
1015.1, 8, and 32 CFR part 212. 

§ 86.2 Applicability. 

This part applies to the Office of the 
Secretary of Defense, the Military De-
partments, the Chairman of the Joint 
Chiefs of Staff and the Joint Staff, the 
Unified and Specified Commands, the 
Inspector General of the Department of 
Defense, the Defense Agencies, and the 
DoD Field Activities (hereafter re-
ferred to collectively as ‘‘the DoD 
Components’’). 

§ 86.3 Definitions. 

Terms used in this part are defined as 
follows. 

(a) Appropriated Fund (APF) Employ-
ees. Personnel hired by DoD Compo-
nents with appropriated funds as de-
fined in the FPM, Chapter 731. This in-
cludes temporary employees, 18 years 
old or older, who work with children. 

(b) Care provider. As defined in Public 
Law 101–647, section 231 and Public Law 
102–190, section 1094. Providers included 
are current and prospective individuals 
hired with APF and nonappropriated 
funds (NAF) for education, treatment 
or healthcare, child care or youth ac-
tivities, individuals employed under 
contract who work with children and 
those who are certified for care. Care 
providers are individuals working with-
in programs that include alphabeti-
cally: Child Development Programs, 
DoD Dependents Schools, DoD-Oper-
ated or -Sponsored Activities, DoD Sec-
tion 6 School Arrangements, Foster 
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Care, Private Organizations on DoD In-
stallations, and Youth Programs. 
Background checks are required for all 
civilian and military providers (except 
military health care providers) in-
volved in child care services who have 
regular contact with children. 

(c) Child. An unmarried person, 
whether natural child, adopted child, 
foster child, stepchild, or ward, who is 
a family member of a military member 
or DoD civilian or their spouse, and 
who is under the age of 18 years; or is 
incapable of self support because of a 
mental or physical incapacity and for 
whom treatment is authorized in a 
medical facility of the Military Serv-
ices, ad defined in DoD Directive 6400.1. 

(d) Child abuse and/or neglect. The 
physical injury, sexual maltreatment, 
emotional maltreatment, deprivation 
of necessities, or other maltreatment 
of a child. The term encompasses both 
acts and omissions on the part of a re-
sponsible person, as defined in DoD Di-
rective 6400.1. 

(e) Child care services. DoD personnel 
and contractors who are involved in 
any of the following: ‘‘Child protective 
services (including the investigation of 
child abuse and neglect reports), social 
services, health and mental health 
care, child (day) care, education 
(whether or not directly involved in 
teaching), foster care, residential care, 
recreational or rehabilitative pro-
grams, and detention, correctional, or 
treatment services,’’ as defined in Pub-
lic Law 101–647, section 231. 

(f) Child Development Center (CDC). An 
installation facility or part of a facil-
ity used for child care operated under 
the oversight of Component’s Child De-
velopment Programs (CDPs) and as de-
fined in DoD Instruction 6060.2. 

(g) Child Development Programs 
(CDPs). Programs for dependents of 
DoD personnel provided in CDCs, fam-
ily child care (FCC) homes, and alter-
native child care options. The care pro-
vided is on a full-day, part-day, or 
hourly basis. Care is designed to pro-
tect the health and safety of children 
and promote their physical, social, 
emotional, and intellectual develop-
ment, as defined in DoD Instruction 
6060.2. 

(h) Child sexual abuse. Employment, 
use, persuasion, inducement, entice-

ment, or coercion of any child to en-
gage in, or having a child assist any 
other person to engage in, any sexually 
explicit conduct (or any simulation of 
such conduct) or the rape, molestation, 
prostitution, or any other such form of 
sexual exploitation of children, or in-
cest with children. All sexual activity 
between an offender and a child, when 
the offender is in a position of power 
over the child, is considered sexual 
maltreatment, as defined in DoD In-
struction 6400.2. 

(i) Criminal history background check. 
An investigation based on fingerprints 
and other identifying information ob-
tained by a law enforcement officer 
conducted through the Federal Bureau 
of Investigation-Identification Division 
(FBI-ID) and SCHR of all States that 
an employee or prospective employee 
list as current and former residences 
on an employment application initi-
ated through the personnel programs of 
the applicable Federal Agencies, as de-
fined in Public Law 101–647 or through 
the personnel program of a given gov-
ernment contractor. 

(j) Defense Clearance and Investiga-
tions Index (DCII). The central DoD 
record of investigative files and adju-
dicative actions such as clearances and 
access determinations, revocations, 
and denials concerning military, civil-
ian, and contract personnel. 

(k) DoD Dependents Schools (DoDDS). 
Schools operated by the Department of 
Defense for minor dependents of mili-
tary members or DoD civilians as-
signed to duty in foreign countries, as 
defined in DoD Directive 1400.13. 

(l) DoD-operated or -sponsored activity. 
A contracted entity authorized by ap-
propriate DoD officials to perform 
child care, education, treatment, or su-
pervisory functions on DoD-controlled 
property. Examples include but are not 
limited to CDPs, FCC Programs, Med-
ical Treatment Facilities, DoDDS, DoD 
Section 6 Schools, and Youth Pro-
grams. 

(m) DoD Section 6 Schools. The edu-
cational arrangements made for the 
provision of education to eligible de-
pendent children by the Department of 
Defense under Public Law 81–874, sec-
tion 6, as defined in 32 CFR part 68, in 
the Continental United States, Alaska, 
Hawaii, Puerto Rico, Wake Island, 
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Guam, American Samoa, the Northern 
Mariana Islands, and the Virgin Is-
lands. 

(n) Family Child Care (FCC). Quarters- 
based child care provided in Govern-
ment-owned or -leased quarters, in 
which care is provided on a regular 
basis for compensation, usually for 
more than 10 hours a week per child, to 
one or more (up to six) children, in-
cluding the provider’s own children 
under 8 years of age, as defined in DoD 
Instruction 6060.2 

(o) Foreign National Employees Over-
seas. Non-U.S. citizens hired by the De-
partment of Defense for employment 
on an overseas installation. 

(p) Foster care. A voluntary or court- 
mandated program that provides 24- 
hour care and supportive services in a 
family home or group facility for chil-
dren who cannot be properly cared for 
by their own family. 

(q) Government-contracted care pro-
viders. An individual or a group of indi-
viduals hired under a Government con-
tract to provide instruction, child care 
services, healthcare, or youth services. 
FCC providers are not considered con-
tracted Government employees for this 
part. 

(r) Healthcare personnel. Personnel in-
volved in the delivery of healthcare to 
children under the age of 18 on a fre-
quent and regular basis. See ASD(HA) 
memorandum dated April 20, 1992. 

(1) Medical and dental care staff. Phy-
sicians, dentists, nurse practitioners, 
clinical social workers, clinical psy-
chologists, physicians’ assistants, 
physical therapists, and speech pa-
thologists. 

(2) Clinical support staff. Clinical pro-
viders not granted defined clinical 
privileges to include residents, reg-
istered nurses, licensed practical 
nurses, nursing assistants, play thera-
pists, and technicians, and defined in 
DoD Directive 6025.11. 

(s) Installation Records Check (IRC). 
An investigation conducted through 
the records of all installations of an in-
dividual’s identified residences for the 
preceding 2 years before the date of the 
application. This record check shall in-
clude, at a minimum, police (base and/ 
or military police, security office, or 
criminal investigators or local law en-
forcement) local files check, Drug and 

Alcohol Program, Family Housing, 
Medical Treatment Facility for Family 
Advocacy Program to include Service 
Central Registry records and mental 
health records, and any other record 
checks as appropriate, to the extent 
permitted by law. 

(t) National Agency Check (NAC). As 
defined in 32 CFR part 154. 

(u) National Agency Check and Inquir-
ies (NACI). As defined in the FPM, 
Chapters 731 and 736. 

(v) Nonappropriated Fund Instrumen-
talities (NAFI) Employees. Personnel 
hired by the DoD Components, com-
pensated from NAFI funds as defined in 
DoD Directive 1015.1. This includes 
temporary employees, 18 years old or 
older, who work with children. 

(w) Private Organizations on DoD In-
stallations. A nongovernmental entity 
authorized by the Department of De-
fense to perform child care services, 
education, or supervisory functions 
with children on DoD-controlled prop-
erty, as defined in 32 CFR part 212. Ex-
amples include religious groups and as-
sociations, such as scouts. 

(x) Respite care. Provides short-term 
child care and supportive services in a 
family home or group facility for chil-
dren to relieve stress, prevent child 
abuse, and promote family unity for a 
parent, foster parent, guardian, or fam-
ily member. 

(y) Regular contact. Responsible for a 
child or with access to children on a 
frequent basis as defined by the Compo-
nent. 

(z) Specified volunteer position. A posi-
tion, designated by the DoD Compo-
nent Head or designee, such as installa-
tion commander, requiring an installa-
tion record check because of the nature 
of the volunteer work in child care 
services. 

(aa) State Criminal History Repository 
(SCHR). The State’s central record of 
investigative files. State information, 
including addresses, phone numbers, 
costs and remarks, is listed in appendix 
C to this part. 

(bb) Supervision. Refers to having 
temporary responsibility for children 
in child care services, and temporary 
or permanent authority to exercise di-
rection and control by an individual 
over an individual whose required 
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background checks have been initiated 
but not completed. 

(cc) Temporary employees. This cat-
egory includes nonstatus appointments 
to a competitive service position for a 
specified period, not to exceed a year. 
This includes summer hires, student 
interns, and NAFI flexible category 
employees. 

(dd) Volunteer activities. Activities 
where individuals offer assistance on 
an unpaid basis in child and youth pro-
grams or other activities on DoD in-
stallations. Examples include sports 
programs, religious programs, scouting 
programs, and preschools sponsored by 
private parent cooperatives or other 
associations conducted on the installa-
tion. 

(ee) Volunteers. Individuals who offer 
program assistance on an unpaid basis. 

(ff) Youth programs. DoD-sponsored 
activities, events, services, opportuni-
ties, information, and individual assist-
ance responsive to the recreational, de-
velopmental, social, psychological, and 
cultural needs of eligible children and 
youth. Includes before and after school 
programs as well as holiday and sum-
mer camps. 

§ 86.4 Policy. 
It is Department of Defense policy to: 
(a) Establish a standardized and com-

prehensive process for screening appli-
cants for positions involving child care 
services on DoD installations and in 
DoD activities. 

(b) Provide fair, impartial, and equi-
table treatment before an individual 
may be deemed suitable to serve as an 
employee, a certified care provider, a 
specified volunteer position, or as an 
individual employed under contract in 
activities covered by this part, 32 CFR 
part 310, Federal Personnel Manual 
(FPM), 32 CFR part 154, DoD Directive 
6400.1, DoD Instruction 6060.2, DoD In-
struction 6400.2, DoD Directive 1400.13, 
32 CFR part 68, DoD Directive 6025.11, 
DoD Directive 1015.1, and 32 CFR part 
212 by conducting a thorough review of 
all appropriate records as described in 
this part. 

(c) Protect children by denying or re-
moving from employment, contract, or 
volunteer status any applicant or cur-
rent employee who is determined un-
suitable to provide child care services 

because derogatory information is con-
tained in a suitability investigation. 

(d) Ensure than an individual is ad-
vised of proposed disciplinary action, 
decertification, or refusal to hire by 
the hiring authority or designee if dis-
qualifying derogatory information is 
contained in a suitability investiga-
tion. The individual is given the oppor-
tunity to challenge the accuracy and 
completeness of reported information. 

(e) Foster cooperation among the 
DoD Components, other Federal Agen-
cies, State and county agencies, and 
other civilian authorities in con-
ducting criminal history background 
checks. 

§ 86.5 Responsibilities. 

(a) The Assistant Secretary of Defense 
for Personnel and Readiness shall: (1) 
Develop policy for conducting criminal 
history background checks on individ-
uals seeking positions involving child 
care services. 

(2) Monitor compliance with this 
part. 

(3) Coordinate oversight of criminal 
history background checks as specified 
under this part. 

(b) The Heads of the DoD Components 
shall: (1) Develop procedures to ensure 
compliance with the requirements of 
this part, in accordance with appendix 
A to this part. 

(2) Provide oversight of process and 
procedures to conduct criminal history 
background checks to include assign-
ment of proponency. 

(3) Provide technical support and re-
sources as required. 

(4) Coordinate participation of spe-
cific organizations within the DoD 
Component involved in the conduct of 
the checks. 

(5) Ensure that applicants and em-
ployees are made aware of their rights 
under 32 CFR part 310 including the 
right to challenge accuracy of records. 

(6) Maintain the records of all indi-
viduals hired, certified, or employed 
under contract for positions that in-
volve child care services for 2 years fol-
lowing termination of their service. 

(7) Establish a mechanism to evalu-
ate all adverse information resulting 
from criminal history background 
checks, using the criteria in appendix 
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B to this part. Final suitability deci-
sions are made by the DoD Component 
Head or designee. 

§ 86.6 Procedures. 
The records of all existing employees 

and applicants for positions in child 
care services are reviewed by the Com-
ponent designee according to the proce-
dures prescribed in appendix A to this 
part. 

APPENDIX A TO PART 86—CRIMINAL HIS-
TORY BACKGROUND CHECK PROCE-
DURES 

This appendix establishes the procedures 
for conducting criminal history background 
checks on existing and newly hired individ-
uals required by Public Law 101–647, section 
231 and Public Law 102–190, section 1094. 
Background checks are required for all civil-
ian providers involved in child care services 
who have regular contact with children. The 
categories of providers include current and 
prospective individuals hired with APF and 
NAFI funds for education, treatment or 
healthcare, child care or youth activities, 
and individuals employed under contract in-
volved in the provision of child care services. 
In addition to the mandates of Public Law 
102–190, section 1094, the Department of De-
fense requires that military members (except 
healthcare personnel), foster or respite care 
providers, FCC providers and family mem-
bers, and specified volunteers shall have 
checks specified in this part. 

A. Conducting Checks 

Component designees shall notify existing 
and newly hired individuals and contractors 
of the requirement for a review of personnel 
and security records to include an FBI fin-
gerprint check and SCHR checks of resi-
dences listed on employment and security 
applications. 

1. Fingerprint Check. Law enforcement per-
sonnel shall forward completed forms 
through channels to the Office of Personnel 
Management (OPM) or Defense Investigative 
Service (DIS) for processing of FBI finger-
print forms. 

2. State Criminal History Repository (SCHR) 
Check. DoD Installation-level personnel of-
fices, in collaboration with law enforcement 
and security personnel, shall process State 
criminal history background checks for em-
ployment and shall ordinarily communicate 
in writing with each State identified in ap-
pendix B to part 86, providing full identifying 
information on each applicant and request 
confirmation that the individual has not 
been convicted in that State of a sex crime, 
an offense involving a child victim, a drug 
felony, or a violent crime. The DoD Compo-

nent Heads may establish alternate proce-
dures for conducting SCHR checks; e.g., a 
computerized, written, or telephonic check. 
The DoD Components are not required to 
wait longer than 60 days from the date of the 
request for a response from the SCHR per-
sonnel before taking action on a particular 
application. Authorities will depend on FBI 
fingerprint check validation if States do not 
respond. 

3. Installation Record Checks (IRC). Consists 
of a local record check on an individual for 
a minimum of 2 years before the date of the 
application. This record check shall include, 
at a minimum, police (base and/or military 
police, security office, criminal investiga-
tors, or local law enforcement) local files 
checks, Drug and Alcohol Program, Family 
Housing, Medical Treatment Facility for 
Family Advocacy Program Service Central 
Registry records and mental health records, 
and any other record checks as appropriate 
to the extent permitted by law. A Service 
DCII may be conducted. The IRC shall be 
conducted by DoD Component personnel at 
the installation level. An IRC will be com-
pleted on individuals with a DoD affiliation 
such as living or working on an installation 
or is active duty member or family member. 
Individuals without DoD affiliation have no 
installation system of records to check and 
an IRC is not completed. Upon favorable 
completion of the IRC, an individual may be 
selected and provide child care services 
under line of sight supervision until the re-
quired background checks are completed. 

B. Applicants 

1. Appropriated Fund (APF) Applicants 

a. Except as otherwise provided in this sub-
section, the DoD Components shall process 
APF applicants using currently established 
procedures for completing background 
checks described in 32 CFR part 310. APF ap-
plicants must complete a SF–171, ‘‘Applica-
tion for Federal Employment,’’ and attach 
an SF–87, ‘‘Fingerprint Chart,’’ completed by 
a law enforcement officer; and an SF–85P, 
‘‘Questionnaire for Public Trust Positions’’ 
(Annotate Block ‘‘B’’ with code 03), for con-
duct of a NACI. The package shall be for-
warded to the OPM. 

b. The DoD Components shall assign re-
sponsibility for conducting the criminal his-
tory background checks through the SCHR 
to personnel offices working with law en-
forcement or investigative agencies. They 
shall conduct checks in all States that an 
employee or prospective employee lists as 
current and former residences in an employ-
ment or security application. It is deemed 
unnecessary to conduct checks before 18 
years of age because juvenile records are un-
available. If no response is received from the 
State(s) within 60 days, determinations 
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based upon the FBI report may be made. Re-
sponses received after this determination has 
been made must be provided to the deter-
mining authority. 

c. Under Public Law 102–190, section 1094, 
the DoD Components may employ an indi-
vidual pending completion of successful 
background checks described in Public Law 
101–647, section 231. If an individual is so em-
ployed, at all times while children are in the 
care of that individual, he or she must be 
within sight and under the supervision of an 
individual whose background checks have 
been completed, with no derogatory reports. 

d. Once it is clear that no derogatory infor-
mation exists, line of sight supervision is 
terminated by the designee. If a derogatory 
report exists, Component personnel proce-
dures shall prescribe appropriate action con-
sistent with the criteria contained in this 
part. 

2. Nonappropriated Fund Instrumentalities 
(NAFI) Applicants 

a. Except as otherwise provided in this sub-
section, the DoD Components shall process 
NAFI applicants following established proce-
dures for completing background checks. 
NAFI applicants must complete a DD Form 
398–2 ‘‘Department of Defense National Agen-
cy Questionnaire,’’ with reason for request 
identified as OTHER and annotated as 
CHILD CARE, and FD Form 258, ‘‘FBI Appli-
cant Fingerprint Card.’’ Fingerprints shall 
be taken by the local law enforcement orga-
nization personnel and together with the DD 
Form 398–2 shall be forwarded to: Defense In-
vestigative Service, Personnel Investigations 
Center, P.O. Box 1083, Baltimore, MD 21203– 
1083. 

b. The DoD Components shall follow the 
procedures in the FPM, Chapter 731 and 736 
and in paragraph B.1.b.,c., and d. of this ap-
pendix to obtain fingerprints for the FBI, 
conduct criminal history background checks 
through the SCHR, and maintain employ-
ment of individuals pending the successful 
completion of the background checks. 

3. Foreign National Employees Overseas 

Foreigh national employees overseas, 
while not expressly included within the law, 
are subject to the following record checks or 
those equivalent in scope to checks con-
ducted on U.S. citizens: 

a. Host-government law enforcement and 
security agency checks at the city, State 
(province), and national level, whenever per-
missible by the laws of the host government. 

b. Defense Central Investigative Index 
(DCII). 

c. FBI checks (when information exists re-
garding residence by the individual in the 
United States for 1 year or more since age 
18). 

d. When permissible by the laws of the host 
government, host-government checks are re-
quested directly by the employing Service or 
agency. As an alternative, the DoD Compo-
nents may request that overseas Military 
Service investigative elements obtain appro-
priate host-government checks. Where host- 
nations’ arrangements preclude comparable 
criminal history checks, foreign nationals 
will not be eligible for employment in child 
care services. 

4. Temporary Employees 

This category includes summer hires, stu-
dent interns, and NAFI flexible category em-
ployees. Background checks for these indi-
viduals are processed according to funding 
source; i.e., for APF employees (to OPM) or 
NAFI employees (to DIS). Installation des-
ignated points of contact shall notify appli-
cants of report disposition. 

5. Healthcare Personnel 

This category includes civilian personnel 
involved in the delivery of healthcare. With-
in the context of such medical care, line of 
sight supervision must be viewed through 
the prism of existing medical quality assur-
ance, clinical privileging, and licensure di-
rectives, which require pre-employment 
screens, enhanced surveillance of new em-
ployees, and ongoing monitoring of the per-
formance of all healthcare providers. These 
programs are inherent to both quality med-
ical care and patient safety and are adequate 
and equivalent mechanisms for the sight and 
supervision requirements in paragraph B.1.c. 
and d. of this appendix. It should be noted 
that these quality assurance programs are 
not sufficient in and of themselves under 
Public Law 101–647, section 231. Therefore, 
the required FBI fingerprint check and the 
SCHR check must be completed as expedi-
tiously as possible. 

C. Current Employees 

All currently employed individuals covered 
by this part shall have the FBI fingerprint 
and criminal history background check as 
described in Public Law 101–647, section 231. 
If the results of such checks, to include the 
SCHR, cannot be confirmed through an ex-
amination of available local records, action 
shall be initiated in accordance with para-
graph B.1. of this appendix for APF employ-
ees and paragraph B.2. of this appendix for 
NAFI employees, and with paragraph D. of 
this appendix for individuals employed under 
contract. The SCHR checks are conducted in 
all cases in accordance with paragraph A.2. 
of this appendix. For the purposes of this 
part, no IRC is required for individuals em-
ployed before June 1991. 

VerDate Aug<31>2005 09:53 Aug 11, 2008 Jkt 214123 PO 00000 Frm 00456 Fmt 8010 Sfmt 8002 Y:\SGML\214123.XXX 214123dw
as

hi
ng

to
n3

 o
n 

P
R

O
D

P
C

61
 w

ith
 C

F
R



447 

Office of the Secretary of Defense Pt. 86, App. A 

D. Government Contract Employees 

1. Sponsoring activities are responsible for 
ensuring that the requirements in this part 
are included in the statement of work for all 
child care programs to be contracted. The 
contracting officer is responsible for per-
forming any action necessary to verify that 
services provided by the contractor conform 
to contract quality requirements. Compo-
nent designees for requiring activities shall 
ensure that the statement of work, at a min-
imum: 

a. States that the contractor must ensure 
its employees have proper criminal history 
background checks as outlined in this part. 

b. States that actual checks are performed 
by the Government. 

c. Includes procedures that the contractor 
must follow to obtain checks for its employ-
ees; for example, identify the office where 
employees report for processing, identify 
proper forms to be completed, etc. Also, 
identify the DoD Component for billing pur-
poses, and identify the appropriate security 
point of contact or installation commander 
as the authorized recipient of background 
check results. 

d. States that employees may be permitted 
to work before completion of background 
checks, provided the employee is within 
sight of an individual who has successfully 
completed a background check. 

e. States that employees have the right to 
obtain a copy of the background check re-
port, whom they should contact for the copy 
and whom to contact for procedures to chal-
lenge the accuracy and completeness of the 
information in the report. 

f. Requires that contractor employees who 
have previously received a background check 
must provide proof of the check or obtain a 
new one. 

2. Requirements for child care services 
must be submitted to the contracting officer 
sufficiently in advance of the required per-
formance start date to provide time for ob-
taining background checks. Sponsoring ac-
tivities’ designees shall coordinate with the 
contracting officer as soon as possible after a 
requirement for child care services becomes 
known. 

3. Procedures for obtaining responses for 
background checks are the same as those for 
NAFI employees and response to derogatory 
information will occur through the appro-
priate designee and contractor. An IRC will 
be performed if the individual is a military 
member or family member, or has worked or 
lived on a military installation within 5 
years. 

E. Other Providers 

Criminal history background checks with 
the FBI and the States are not required. Du-
plication of previous background checks are 
not required for personnel where official 

records demonstrate that an adequate check 
has already been conducted. This category 
includes the following: 

1. Military Members. These are active duty 
individuals (other than healthcare per-
sonnel) who seek to provide child care serv-
ices as part of a normal duty assignment or 
are involved during off-duty hours. For these 
members an IRC and a current security 
clearance meet the requirements of this 
part. In the absence of a current security 
clearance, a name check of the DCII must be 
conducted. When military members are em-
ployed in an APF or a NAFI position they 
will abide by background check require-
ments listed in paragraphs B.1. and B.2. of 
this appendix. 

2. Foster and Respite Care Providers and 
Family Members. These are individuals who 
seek to provide foster care or respite child 
care within Government-owned or -leased 
quarters. The care provider, all other adults, 
and each child, age 12 and older, residing 
within the applicant’s household must re-
ceive an IRC. In addition, the Component 
designee must also obtain a name check of 
the DCII on all adults. 

FCC Providers and Family Members. These 
are individuals who seek licensing to provide 
child care within government-owned or 
-leased quarters. The care provider, all other 
adults, and each child, age 12 and older, re-
siding within the applicant’s household re-
ceive an IRC. In addition, the Component 
designee must obtain a name check of the 
DCII on all adults. 

4. Specified Volunteers. Installation com-
manders shall designate those positions that 
are determined to be ‘‘specified.’’ Individuals 
working in specified volunteer positions will 
have an IRC check because of the nature of 
their work in child care services. The oppor-
tunity for contact may be extensive, fre-
quent, or over a period of time. They include, 
but are not limited to, positions involving 
extensive interaction alone, extended travel, 
and/or overnight activities with children. An 
IRC is required for volunteers who are ac-
tive-duty, a family member, or a DoD civil-
ian overseas. A volunteer is allowed to work 
upon completion of a favorable IRC. Back-
ground checks are not required for volun-
teers whose services will be of shorter dura-
tion than is required to perform the back-
ground checks and who are under line of 
sight supervision by an individual who has 
successfully completed a background check. 
The Components are required to provide ad-
ditional implementing guidance. 

F. Employment Application Requirement 

Public Law 101–647, section 231 requires 
that each application for employment shall 
include a question asking whether the indi-
vidual has ever been arrested for or charged 
with a crime involving a child, and, if so, re-
quires a description of the disposition of the 
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arrest or charge. The forms identified in 
paragraphs B.1.a. and B.2.a. of this appendix 
are signed by the applicant under penalty of 
perjury, with the applicable Federal punish-
ment for perjury stated on the respective 
forms. 

1. An applicant’s signature indicates an un-
derstanding of the employer’s obligation to 
require a record check as a condition of em-
ployment. Information on background 
checks shall be maintained in accordance 
with applicable Component implementing 
regulations. 

2. Payment for the conduct of any criminal 
history background check is the responsi-
bility of the requesting Service or agency. 

3. The results of the background check are 
forwarded to the Component designee at the 
sending installation for appropriate action. 
A derogatory report would include, but not 
be limited to, the following applicable 
crimes: Any charge or conviction for a sex 
crime, an offense involving a child victim, a 
substance abuse felony, or a violent crime. 

4. The hiring authority or designee is re-
sponsible for notifying the individual of a de-
rogatory report. The individual may obtain a 
copy of the criminal history report and has 
the right to challenge the accuracy and com-
pleteness of any information contained in 
the report through the Privacy Program de-
scribed in 32 CFR part 310. The individual 
may provide information concerning positive 
mitigating factors for any adverse informa-
tion presented. 

5. Employees whose criminal history back-
ground checks result in nonselection for em-
ployment or service shall be informed by the 
Component designee of the right to an ad-
ministrative appeal under 32 CFR part 310. 
The individual may appeal with a specific re-
quest such as amendments to the records or 
request to file statement disagreeing with 
information in the record. If the employee’s 
request for record information is refused, the 
individual is informed of his or her right to 
an administrative appeal. As appropriate, 
Component designees shall inform individ-
uals of other avenues available to resolve 
matters of concern such as an administrative 
or negotiated grievance procedures. If the 
employee remains dissatisfied, he or she may 
seek a review. The Department of Defense 
recognizes the privacy interests and rights of 
all applicants and employees, and its own re-
sponsibility in ensuring a safe and secure en-
vironment for children within DoD activities 
or private organizations on DoD installa-
tions. 

G. Record Re-Verification 

This procedure consists of an IRC and a 
DCII name check and is required by the Com-
ponent designee at a minimum every 5 years 
for all employees providing child care serv-
ices and covers the time period since the 
completion of the last background check. 

NAFI employees who change duty stations 
will complete a new investigation when con-
sidered for employment. A new investigation 
is required by the Department of Defense if 
a break in service results in a time-lapse of 
more than 2 years. FCC, foster care and res-
pite care providers, and their family mem-
bers will complete an IRC annually. 

H. Supervision 

Refers to temporary responsibility for chil-
dren in child care services, and relates to 
oversight for temporary or permanent au-
thority to exercise direction and control by 
an individual over an individual whose re-
quired background checks have been initi-
ated but not completed. Use of video equip-
ment is acceptable provided it is monitored 
by an individual who has successfully com-
pleted a background check. Supervision pro-
cedures pending completion of background 
checks for healthcare personnel suggest that 
the Surgeons General shall require close 
clinical supervision and full compliance with 
existing DoD Directives, Instructions, and 
other guidance (issued by the Department of 
Defense and the Military Department con-
cerned) on quality assurance, risk manage-
ment, licensure, employee orientation, and 
credentials certification. These policies rely 
on process and judgment, and meet the in-
tent of the ‘‘direct sight supervision’’ provi-
sion, affording local commanders a flexible 
and reasonable alternative. 
I. Programs. Requirements cover all DoD-op-

erated activities and private organiza-
tions on DoD installations and include, 
but are not limited to: 

1. Child Development Programs. 
a. Child development centers, part-day 

preschools, and enrichment programs. 
b. Family child care. 
c. Contracted Services, whether personal 

or non-personal services. 
2. Youth Programs. 
3. Dependents Schools operated by the De-

partment of Defense. 
4. Medical treatment facilities. 
5. Other contracted services. 
6. Private organizations on DoD installa-

tions. 
7. Volunteer activities. 

J. Background Check Matrix 

This identifies the requirements of this 
part for background checks by category of 
personnel. These checks are initiated 
through the personnel offices in collabora-
tion with law enforcement and security per-
sonnel. (Reminder: An IRC may only be com-
pleted on an individual who is a military 
member or family member, or who lives or 
works on a military installation.) 

1. Appropriated Fund (APF) Employees. 
FBI, SCHR, and IRC. (SF–171, SF–87, and SF– 
85P). 
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2. Non-appropriated Fund Instrumental-
ities (NAFI) Employees. FBI, SCHR, and 
IRC. (DD Form 398–2 and FD Form 258). 

3. Foreign National Employees Overseas. 
IRC and local government check. 

4. Temporary Employees. FBI, SCHR, and 
IRC. 

5. Current Employees. FBI and SCHR. 
6. Government Contract Employees. FBI, 

SCHR, and IRC. 
7. Other Providers. 
a. Military Members. Military members 

will have an IRC and, if no current security 
clearance exists, a name check of the DCII. 
Checks are not required for military 
healthcare personnel. 

b. Foster and Respite Care Providers and 
Family Members (age 12 and older). IRC and 
Service DCII (for adults). 

c. Family Child Care Providers and Family 
Members (age 12 and older). IRC and Service 
DCII (for adults). 

d. Specified Volunteers. IRC. 

APPENDIX B TO PART 86—CRITERIA FOR 
CRIMINAL HISTORY BACKGROUND 
CHECK DISQUALIFICATION 

The ultimate decision to determine how to 
use information obtained from the criminal 
history background checks in selection for 
positions involving the care, treatment, su-
pervision, or education of children must in-
corporate a common sense decision based 
upon all known facts. Adverse information is 
evaluated by the DoD Component Head or 
designee who is qualified at the appropriate 
level of command in interpreting criminal 
history background checks. All information 
of record both favorable and unfavorable will 
be assessed in terms of its relevance, recent-
ness, and seriousness. Likewise, positive 
mitigating factors should be considered. 
Final suitability decisions shall be made by 
that commander or designee. Criteria that 
will result in disqualification of an applicant 
require careful screening of the data and in-
clude, but are not limited to, the following: 

A. Mandatory Disqualifying Criteria 

Any conviction for a sexual offense, a drug 
felony, a violent crime, or a criminal offense 
involving a child or children. 

B. Discretionary Criteria 

1. Acts that may tend to indicate poor 
judgment, unreliability, or 
untrustworthiness in working with children. 

2. Any behavior; illness; or mental, phys-
ical, or emotional condition that in the opin-
ion of a competent medical authority may 
cause a defect in judgment or reliability. 

3. Offenses involving assault, battery, or 
other abuse of a victim, regardless of age of 
the victim. 

4. Evidence or documentation of substance 
abuse dependency. 

5. Illegal or improper use, possession, or 
addiction to any controlled or psychoactive 
substances, narcotic, cannibas, or other dan-
gerous drug. 

6. Sexual acts, conduct, or behavior that, 
because of the circumstances in which they 
occur, may indicate untrustworthiness, 
unreliability, lack of judgment, or irrespon-
sibility in working with children. 

7. A wide range of offenses such as arson, 
homicide, robbery, fraud, or any offense in-
volving possession or use of a firearm. 

8. Evidence that the individual is a fugitive 
from justice. 

9. Evidence that the individual is an illegal 
alien who is not entitled to accept gainful 
employment for a position. 

10. A finding of negligence in a mishap 
causing death or serious injury to a child or 
dependent person entrusted to their care. 

C. Suitability Considerations 

In making a determination of suitability, 
the evaluator shall consider the following 
additional factors to the extent that these 
examples are considered pertinent to the in-
dividual case: 

1. The kind of position for which the indi-
vidual is applying or employed. 

2. The nature and seriousness of the con-
duct. 

3. The recentness of the conduct. 
4. The age of the individual at the time of 

the conduct. 
5. The circumstances surrounding the con-

duct. 
6. Contributing social or environmental 

conditions. 
7. The absence or presence of rehabilitation 

or efforts toward rehabilitation. 
8. The nexus of the arrests in regard to the 

job to be performed. 

D. Questions 

1. All applications, for each of the cat-
egories of individuals identified in § 86.3, will 
include the following questions: ‘‘Have you 
ever been arrested for or charged with a 
crime involving a child? Have you ever been 
asked to resign because of or been decertified 
for a sexual offense? And, if so, ‘‘provide a 
description of the case disposition.’’ For 
FCC, foster care, and respite care providers, 
this question is asked of the applicant re-
garding all adults, and all children 12 years 
and older, who reside in the household. 

2. All applications shall state that the 
form is being signed under penalty of per-
jury. In addition, a false statement rendered 
by an employee may result in adverse action 
up to and including removal from Federal 
service. 

3. Evaluation of criminal history back-
ground checks is made and monitored by 
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qualified personnel at the appropriate level 
designated by the Component. Final suit-
ability decisions are made by the designee. 

APPENDIX C TO PART 86—STATE 
INFORMATION 

All SCHR checks should be accompanied 
by the following: 1. State form, if required. If 
no State form is required, the request should 
be on letterhead, beginning with the state-
ment that the check is in accordance with 
Public Law 101–647. The request must include 

full identifying information, such as: Name, 
date of birth, social security number, com-
plete addresses, etc. 

2. Fingerprint set if required. Some State 
laws require a fingerprint set either on a 
State form or forms used by the agency. 

3. Release statement signed by the appli-
cant or employee. If required by the State, 
the release must be notarized. 

4. Payment for the SCHR check. 
5. Self-addressed, stamped envelope. 
The following is an updated listing of State 

addresses, fees, and other information: 

Address Fee Remarks 

State of Alabama, Alabama Dept. of Public Safety, Attn: ABI Di-
vision, 5002 Washington Ave., Montgomery, AL 36130.

$25 ................... Name check, COMM: 205–242–4372. 

State of Alaska, Alaska Dept, of Public Safety, Information Sys-
tems Section, 5700 Tudor Road, Anchorage, AK 99507.

20 ..................... Fingerprints required, reason for request 
required (comply with Pub. L.), name 
and address authorized request and re-
ceive SCHRC, COMM: 907–269–5511. 

State of Arizona, Arizona Criminal Justice, Dept. of Public Safety, 
Information Systems Division, PO Box 6638, Phoenix, AZ 
80550.

No check .......... Limited release, call/write, write for infor-
mation. COMM: 602–223–2229. 

State of Arkansas, Arkansas State Police, PO Box 5901, Little 
Rock, AR 72215.

No fee .............. Name check, written consent required, 
COMM: 501–221–8233. 

State of California, Dept. of Justice, Bureau of Criminal Justice, 
Identification and Information Bureau, PO Box 903417, Sac-
ramento, CA 94203–4170.

27 ..................... Fingerprints required, COMM: 916–739– 
2786. 

State of Colorado, Crime Information Center, Colorado Bureau of 
Investigation, 690 Kipling Street, #3000, Lakewood, CO 80215.

4.50 .................. Write/call for form, name check, COMM: 
303–239–4222/4229. 

State of Connecticut, Dept. of State Police, Bureau of Investiga-
tion, Building 4, 294 Colony Street, Meriden, CT 06450.

No fee .............. Name check, written consent required, 
copy of Pub. L. required, COMM: 203– 
238–6155. 

State of Delaware, Delaware State Police-SBI, State Bureau of 
Investigation, PO Box 430, Dover, DE 19903.

25 ..................... Fingerprints required, COMM: 302–739– 
5871. 

Washington, DC, Identification and Records Division, Metropoli-
tan Police Dept., Room 2076, 300 Indiana Avenue, NW., 
Washington, DC 20001.

No fee .............. Name check, wittten request required, 
COMM: 202–727–4245. 

State of Florida, Florida Dept. of Law Enforcement, PO Box 
1489, Tallahassee, FL 32302.

10 ..................... Name check, check to: Dept. of Law En-
forcement, COMM: 904–488–6236. 

State of Georgia, Georgia Criminal Information Center, PO Box 
370748, Decatur, GA 30037–0748.

15 ..................... Write or call for form, notary and finger-
prints required, COMM: 404–244–2644. 

State of Hawaii, Criminal Justice Data Center, 465 South King 
Street, Room 101, Honolulu, HI 96813.

No fee .............. Name check, COMM: 808–587–3100. 

State of Idaho, Idaho Dept. of Law Enforcement, Criminal Identi-
fication Bureau, 6064 Corporal Lane, Boise, ID 83704.

5 ....................... Name check, written consent required, 
payment to: Dept. of Law Enforcement, 
COMM: 208–327–7130. 

State of Illinois, Bureau of Identification, 260 North Chicago 
Street, Joliet, IL 60431–1060.

14 ..................... Write or call for form, name check, 
COMM: 815–740–5184. 

State of Indiana, Indiana State Police, 100 North Senate Avenue, 
Room 312, Indianapolis, IN 46204.

7 ....................... Write or call for form, name check, 
COMM: 317–232–8266. 

State of Iowa, Commissioner Paul H. Wieck II, Iowa Dept. of 
Public Safety, Wallace State Office Building, Des Moines, IA 
50319.

6 ....................... Release within State, COMM: 515–281– 
5138. 

State of Kansas, Kansas Bureau of Investigation, 1620 South-
west Tyler, Topeka, KS 66612.

10 ..................... Write or call for form, name check, $5 per 
name, over two names, COMM: 913– 
232–6000. 

State of Kentucky, Kentucky State Police Records, State Office 
Building, 1250 Louisville Road, Frankfort, KY 40601.

4 ....................... Write or call for form, name check, 
COMM: 502–227–8700x214. 

State of Louisiana, Louisiana State Police, Department of Public 
Safety, PO Box 66614, Baton Rouge, LA 70896.

13 ..................... Write or call for form, fingerprints required, 
COMM: 502–925–6095. 

State of Maine, State Bureau of Investigation, Department of 
Public Safety, Maine State Police, 36 Hospital Street, Augusta, 
ME 04333.

No fee .............. Name check, reason for check required; 
i.e., comply with Pub. L., COMM: 207– 
624–7009. 

State of Maryland, Criminal Justice Information Service, Central 
Repository, Building G4, 1201 Reistertown Road, Pikesville, 
MD 21208.

18 ..................... Write or call for form, name check, 
COMM: 410–764–4501. 

State of Massachusetts, Executive Office of Public Safety, Crimi-
nal History Systems Board, 1010 Commonwealth Avenue, 
Boston, MA 02215.

No fee .............. Write or call for form, name check, 
COMM: 617–727–0090x12. 

State of Michigan, Michigan State Police, FOI Unit, 7150 Harris 
Drive, Lansing, MI 48913.

No check .......... No release, COMM: 517–322–5531. 
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Address Fee Remarks 

State of Minnesota, Criminal Justice Information Systems, Bu-
reau of Criminal Apprehension, Minnesota Dept. of Public 
Safety, 1246 University Avenue, St. Paul, MN 55104.

8 ....................... Name check, written consent required, 
COMM: 612–642–0670. 

State of Mississippi, Department of Public Safety, ATTN: Identi-
fication Bureau, PO Box 958, Jackson, MS 39225.

No fee .............. Write or call for form, name check, 
COMM: 607–987–1212. 

State of Missouri, Criminal Records Division, State Highway Pa-
trol, Department of Public Safety, PO Box 568, Jefferson City, 
MO 65102.

5 ....................... Write or call for form, name check COMM: 
314–751–3313. 

State of Montana, Identification Bureau, Department of Justice, 
303 North Roberts, Helena, MT 59620–1418.

5 ....................... Name check, COMM: 406–444–3625. 

State of Nebraska, Nebraska State Patrol, PO Box 94907, State 
House Station, ATTN: CID, Lincoln, NE 68509–4907.

10 ..................... Name check, COMM: 402–471–4545. 

State of Nevada, Nevada Highway Patrol, 555 Wright Way, Car-
son City, NV 89711.

15 ..................... Write or call for form, fingerprints required, 
COMM: 702–687–5300. 

State of New Hampshire, New Hampshire State Policy HQ, 
Criminal Records, 10 Hazen Drive, Concord, NH 03305.

10 ..................... Write or call for form, name check, 
COMM: 603–271–2538. 

State of New Jersey, Division of State Police, Records and ID 
Section, PO Box 7068, West Trenton, NJ 08625–0068.

12 ..................... Copy of Pub. L. required, name check, 
COMM: 609–882–2000. 

State of New Mexico, Department of Public Safety, Records Bu-
reau, PO Box 1628, Sante Fe, NM 87504–1628.

5 ....................... Write or call for form, name check, notary 
required, COMM: 505–827–9181. 

State of New York, Division of Criminal Justice Services, Execu-
tive Park Tower, Stuyvesant Plaza, Albany, NY 12203.

No check .......... No release at current time, state requires 
an agreement with agency to process, 
COMM: 518–485–7685. 

State of North Carolina, Division of Criminal Information, Bureau 
of Investigation, 407 North Blount Street, Raleigh, NC 27601– 
1009.

14 ..................... Fingerprint form required, copy of Pub. L. 
required, call/write for form, COMM: 
919–662–4500. 

State of North Dakota, Bureau of Criminal Information, PO Box 
1054, Bismark, ND 58502.

20 ..................... Name check, written consent required, 
COMM: 702–221–6180. 

State of Ohio, Bureau of Criminal Information, PO Box 365, Lon-
don, OH 43140.

15 ..................... Write or call for form, written consent re-
quired, fingerprints required, COMM: 
614–852–2556. 

State of Oklahoma, Oklahoma Law Enforcement, Criminal His-
tory Information, ATTN: Criminal History, PO 11497, Oklahoma 
City, OK 73136.

10 ..................... Write or call for form, name check, 
COMM: 405–848–6724. 

State of Oregon, Criminal ID, State Police, 155 Cottage Street, 
NE, Salem, OR 97310.

10 ..................... Name check, COMM: 503–378–3070. 

State of Pennsylvania, Records and ID Division, Pennsylvania 
State Police, Dept. HQ, 1800 Elmerton Avenue, Harrisburg, PA 
17110.

10 ..................... Write or call for form, name check, 10 
COMM: 717–783–5592. 

State of Rhode Island, Rhode Island State Police, PO Box 185, 
North Scituate, RI 02857.

No fee .............. Name check, written consent required, 
COMM: 401–647–3311. 

State of South Carolina, State Law Enforcement Division, ATTN: 
Criminal Records, PO Box 21398, Columbia, SC 29221–1398.

10 ..................... Name check, COMM: 803–737–4205, 
DSN: 734–1110. 

State of South Dakota, Division Criminal Investigation, Attorney 
General’s Office, East Highway 34, Pierre, SD 57501–5070.

15 ..................... Write or call for form, fingerprints required, 
COMM: 605–773–3334. 

State of Tennessee, Tennessee Criminal Information Center, 
Tennessee Bureau of Investigation, PO Box 100940, Nashville, 
TN 37210.

23 ..................... Write or call for form, fingerprints required, 
COMM: 615–741–3241. 

State of Texas, Texas Crime Records Division, Texas Dept. of 
Public Safety, PO Box 15999, Austin, TX 78761–5999.

15 ..................... Fingerprints required, written consent re-
quired, COMM: 512–465–2079. 

State of Utah, Bureau of Criminal Identification, Utah Dept. of 
Public Safety, 4501 South 2700 West, Salt Lake City, UT 
84119.

No fee .............. Write or call for form, name check, copy 
of law required, COMM: 801–965–4571. 

State of Vermont, Vermont Criminal Information Center, Dept. of 
Public Safety, PO Box 189, Waterbury, VT 05676.

No fee .............. Name check, written consent required, 
COMM: 802–244–8786. 

Commonwealth of Virginia, Virginia Records Management Div., 
Dept. of State Police, PO Box 850761, Richmond, VA 23261– 
5076.

10 ..................... Write or call for form, name check, 
COMM: 804–674–2024. 

State of Washington, Washington, State Patrol, Identification 
Section, PO Box 42633, Olympia, WA 98504–2633.

10 ..................... Write or call for form, name check, 
COMM: 206–753–0230/7272. 

West Virginia State Police, Dept. of Public Safety, 725 Jefferson 
Road, South Charleston, WV 25309.

5 ....................... Write or call for form, name check, 
COMM: 304–746–2180. 

State of Wisconsin, Crime Information Bureau, Dept. of Justice, 
ATTN: Records Data Unit, PO Box 2718, Madison, WI 53701– 
2718.

2 ....................... Write or call for form, name check, 
COMM: 608–266–7314. 

State of Wyoming, Division of Criminal Investigation, 316 West 
22nd Street, Cheyenne, WY 82002.

15 ..................... Write or call for form, fingerprints required, 
written consent required, COMM: 307– 
777–7181. 
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1 Copies may be obtained, at cost, from the 
Directorate of Transition Support and Serv-
ices, Office of the Assistant Secretary of De-
fense for Personnel and Readiness, 4000 De-
fense Pentagon, Washington, DC 20301–4000. 

2 Copies may be obtained, at cost, from the 
National Technical Information Service, 5285 
Port Royal Road, Springfield, VA 22161. 

3 See footnote 2 to section 88.3(a)(1). 

PART 88—TRANSITION ASSISTANCE 
FOR MILITARY PERSONNEL 

Sec. 
88.1 Purpose. 
88.2 Applicability and scope. 
88.3 Definitions. 
88.4 Policy. 
88.5 Responsibilities. 
88.6 Information requirements. 

AUTHORITY: 10 U.S.C. chapter 58. 

SOURCE: 59 FR 14559, Mar. 29, 1994, unless 
otherwise noted. 

§ 88.1 Purpose. 
(a) This part supersedes the Assistant 

Secretary of Defense For Force Man-
agement and Personnel memorandum,1 
‘‘Policy Changes For Transition Assist-
ance Initiatives,’’ June 7, 1991, estab-
lishes policy, and assigns responsibil-
ities for transition assistance programs 
for active duty military personnel and 
their families. 

(b) Implements transition assistance 
programs for DoD military personnel 
and their families as outlined in sec-
tion 502, Public Law 101–510; section 661 
and section 662, Public Law 102–190, and 
sections 4401–4501, Public Law 102–484. 

§ 88.2 Applicability and scope. 
This part applies to: (a) The Office of 

the Secretary of Defense, the Military 
Departments, the Chairman of the 
Joint Chiefs of Staff, the Unified Com-
batant Commands, and the Defense 
Agencies (hereafter referred to collec-
tively as ‘‘the DoD Components’’). The 
term ‘‘Military Services,’’ as used here-
in, refers to the Army, the Navy, the 
Air Force, and the Marine Corps. 

(b) All active duty Service members 
and their families. 

§ 88.3 Definitions. 
(a) Involuntary separation. A member 

of the Military Service shall be consid-
ered to be involuntarily separated if he 
or she was on active duty or full-time 
National Guard duty on September 30, 
1990 and: 

(1) In the case of a Regular officer 
(other than a retired officer), he or she 
was involuntarily discharged under 
other than adverse conditions, as char-
acterized by the Secretary of the sepa-
rating Service member’s Military De-
partment. Discharge under adverse 
conditions is determined by referring 
to the reason for separation as well as 
the officer’s service, as outlined in De-
partment of Defense Directive 1332.30.2 

(2) In the case of a Reserve officer 
who is on the active duty list or, if not 
on the active duty list, is on full-time 
active duty (or in the case of a member 
of the National Guard, full time Na-
tional Guard duty) for the purpose of 
organizing, administering, recruiting, 
instructing, or training the Reserve 
components, he or she is involuntarily 
discharged or released from active duty 
or full-time National Guard duty 
(other than a release from active duty 
or full-time National Guard duty inci-
dent to a transfer to retired status) 
under other than adverse conditions as 
characterized by the Secretary of the 
separating Service member’s Military 
Department. Discharge under adverse 
conditions is determined by referring 
to the reason for separation as well as 
the officer’s service, as outlined in De-
partment of Defense Directive 1332.30. 

(3) In the case of a Regular enlisted 
member serving on active duty, he or 
she is denied reenlistment or involun-
tarily discharged under other than ad-
verse conditions, as characterized by 
the Secretary of the separating Service 
member’s Military Department. Dis-
charge under adverse conditions is de-
termined by referring to the reason for 
separation as well as the enlisted mem-
ber’s service, as outlined in Depart-
ment of Defense Directive 1332.14.3 

(4) In the case of a Reserve enlisted 
member who is on full-time active duty 
(or in the case of a member of the Na-
tional Guard, full-time National Guard 
duty) for the purpose of organizing, ad-
ministering, recruiting, instructing, or 
training the Reserve components, he or 
she is denied reenlistment or is invol-
untarily discharged or released from 
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active duty (or full-time National 
Guard duty) under other than adverse 
conditions as determined by referring 
to the reason for separation as well as 
the enlisted member’s service, as out-
lined in Department of Defense Direc-
tive 1332.14. 

(b) Separation entitlements. Benefits 
provided to Service members being in-
voluntarily separated on or before Sep-
tember 30, 1995 as defined in paragraphs 
(a)(1) through (a)(4) of this section, and 
their families. Benefits provided to 
Service members being separated under 
the Special Separation Benefit or Vol-
untary Separation Incentive on or be-
fore September 30, 1995, as defined in 
paragraph (c) of this section and their 
families. These benefits include: Train-
ing opportunities under the Job Train-
ing Partnership Act as described in sec-
tion 4465 of Public Law 102–484; priority 
affiliation with the National Guard and 
Reserve, as described in section 
502(a)(1) of Public Law 101–510, as 
amended; enrolled in the All-Volunteer 
Force Educational Assistance Program 
(‘‘Montgomery G.I. Bill’’), as described 
in section 4404 of Public Law 102–484; 
extended medical and dental care, as 
described in section 502(a)(1) of Public 
Law 101–510, as amended, and sections 
4407 and 4408 of Public Law 102–484; con-
tinued use of military family housing 
as described in section 502 (a)(1) of Pub-
lic Law 101–510, as amended (subject to 
Status of Forces Agreements overseas); 
extended and commissary privileges as 
detailed in section 502(a)(1) of Public 
Law 101–510, as amended (subject to 
Status of Forces Agreements overseas); 
travel and transportation allowances, 
as detailed in section 503 of Public Law 
No. 101–510, as amended; continuation 
of enrollment in Department of De-
fense Dependents Schools as detailed in 
section 504 of Public Law 101–510, as 
amended (subject to Status of Forces 
Agreements overseas.) 

(c) Special separation benefit and vol-
untary separation incentive. Voluntary 
separation programs established in sec-
tion 661 and section 662 of Public Law 
102–190, as amended. Service members 
separated under these programs are eli-
gible for both transition services and 
separation entitlements outlined in 
paragraphs (b) and (d) of this section. 

(d) Transition services. Preseparation 
counseling, individual transition plan-
ning, employment assistance, excess 
leave and permissive temporary duty, 
and relocation assistance for personnel 
overseas as described in section 502 
(a)(1) of Public Law 101–510, as amend-
ed. 

§ 88.4 Policy. 
It is DoD policy that: (a) Transition 

assistance programs prepare separating 
Service members and their families 
with the skills, tools, and self-con-
fidence necessary to ensure successful 
reentry into the Nation’s civilian work 
force. 

(b) Transition assistance programs be 
designed to complete the military per-
sonnel ‘‘life cycle.’’ This cycle begins 
with the Service member’s recruitment 
from the civilian sector, continues 
with training and sustainment 
throughout a Service members’s active 
service in the Armed Forces, and ends 
when the Service member returns to 
the civilian sector. 

(c) Transition assistance programs 
include: (1) Transition service as de-
fined in )88.3 (d) to be provided to Serv-
ice members and their families for up 
to 90 days after separation, space and 
work load permitting. 

(2) Separation entitlements as de-
fined in § 88.3 (b) for Service members 
who are involuntarily separating as de-
fined in § 99.3 (a) or separating under 
the Voluntary Separation Incentive or 
Special Separation Benefit Programs 
as defined in § 88.3 (c). 

(d) Service members from one Serv-
ice shall not restricted from partici-
pating in another Service’s transition 
assistance program unless workload or 
other unusual circumstances dictate. 
Every effort will be made to accommo-
date all eligible personnel, especially if 
referral to another transition site will 
require the Service member to travel a 
long distance and incur significant ex-
pense. 

(e) [Reserved] 
(f) When being discharged, released 

from active duty, or retiring (hereafter 
referred to as ‘‘separating Service 
members’’), Service members and their 
families bear primary responsibility 
for their successful transition into the 
civilian sector. 
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(g) Spouses shall be encouraged to 
participate in transition planning and 
counseling to the maximum extent pos-
sible. 

(h) Enhanced transition programs 
shall be established for Service mem-
bers and their families who are over-
seas to help alleviate the special dif-
ficulties overseas personnel encounter 
when job and house hunting. 

(i) Installations in the United States 
shall give priority transition assist-
ance to personnel who recently re-
turned from overseas. 

§ 88.5 Responsibilities. 
(a) The Assistant Secretary of De-

fense for Personnel and Readiness 
shall; (1) Issue guidance on transition 
assistance programs for Service mem-
bers and their families, as necessary. 

(2) Coordinate, as necessary, within 
the Department of Defense to ensure 
the availability of high quality, equi-
table, and cost-effective transition pro-
grams among the Military Services. 

(3) Coordinate with and seek the as-
sistance of the Departments of Labor 
and Veterans Affairs, and other Fed-
eral Agencies to facilitate delivery of 
high quality transition assistance pro-
grams to separating Service members. 

(4) Evaluate the level of resources 
needed to deliver quality transition 
programs and facilitate efforts to ob-
tain these resources. 

(5) Monitor and evaluate the overall 
effectiveness of transition assistance 
programs. 

(6) Coordinate with theater com-
manders, though the Chairman of the 
Joint Chiefs of Staff, on transition as-
sistance programs (job fairs and train-
ing conferences, for example) impact-
ing overseas Unified Combatant Com-
mands. 

(7) Establish the Department of De-
fense Service Member Transition As-
sistance Coordinating Committee, con-
sisting of representatives from the 
Military Services and Assistant Sec-
retary of Defense for Personnel and 
Readiness. The purpose of this com-
mittee is to provide DoD-level direc-
tion and coordination for transition as-
sistance programs. 

(8) Collect data to determine system-
atically the degree to which transition 
assistance programs satisfy the needs 

of transitioning Service members and 
their families. 

(9) Review, modify, and reissue policy 
guidance, as required. 

(b) The Assistant Secretary of De-
fense for Reserve Affairs shall establish 
and publish guidance on transition as-
sistance programs for Reserve per-
sonnel and their families. 

(c) The Assistant Secretary of De-
fense for Health Affairs shall establish 
guidance on transitional medical and 
dental care, including health insurance 
and preexisting conditions coverage, 
for Service members and their families. 

(d) The Secretaries of the Military 
Departments shall ensure compliance 
with the criteria in Public Law 101–510, 
102–190, and 102–484, as amended, and 
the following provisions: 

(1) Preparation counseling shall be 
available no later than 90 days before 
separation to all separating Service 
members. 

(2) High quality transition counseling 
and employment assistance programs 
are established on military facilities 
with more than 500 Service members 
permanently assigned or serving at 
that installation. 

(3) The participation of separating 
Service members in transition assist-
ance programs shall be coordinated 
with mission requirements. 

(4) Transition assistance programs 
are allocated the resources necessary 
to delivery quality transition assist-
ance programs. 

(5) The Military Services are rep-
resented on the Department of Defense 
Service Member Transition Assistance 
Coordinating Committee. Each of the 
Military Services may invite an instal-
lations-level transition manager to 
participate. 

(6) Quarterly reports on the status of 
transition programs are submitted to 
the Assistant Secretary of Defense for 
Personnel and Readiness beginning the 
second quarter after this publication is 
published, and continuing each quarter 
until cancellation of this part. 

(7) The Inspector General of each 
Military Service shall review and re-
port compliance with § 88.5(d)(1) 
through (d)(6) to the Service Secretary, 
on an annual basis, due no later than 
January 31 of the next calendar year. 
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1 Copies may be obtained, at cost, from the 
National Technical Information Service, 5285 
Port Royal Road, Springfield, VA 22161. 

2 See footnote 1 to § 93.1(a). 

§ 88.6 Information requirements. 
The quarterly report requirement in 

§ 88.5(d)(6) has been assigned Report 
Control Symbol DD-P&R(Q) 1927. 

PART 93—ACCEPTANCE OF SERV-
ICE OF PROCESS; RELEASE OF 
OFFICIAL INFORMATION IN LITI-
GATION; AND TESTIMONY BY 
NSA PERSONNEL AS WITNESSES 

Sec. 
93.1 References. 
93.2 Purpose and applicability. 
93.3 Definitions. 
93.4 Policy. 
93.5 Procedures. 
93.6 Fees. 
93.7 Responsibilities. 

AUTHORITY: E.O. 12333, 3 CFR, 1981 Comp., 
p. 200; 50 U.S.C. apps. 401, 402. 

SOURCE: 56 FR 51328, Oct. 11, 1991, unless 
otherwise noted. 

§ 93.1 References. 
(a) DoD Directive 5405.2,1 ‘‘Release of 

Official Information in Litigation and 
Testimony by DoD Personnel as Wit-
nesses,’’ July 23, 1985, reprinted in 32 
CFR part 97. 

(b) E.O. 12333, United States Intel-
ligence Activities, 3 CFR, 1981 Comp., 
p. 200, reprinted in 50 U.S.C. app. 401. 

(c) The National Security Agency 
Act of 1959, Public Law No. 86–36, as 
amended, 50 U.S.C. app. 402. 

(d) Rule 4, Federal Rules of Civil Pro-
cedure. 

(e) DoD Instruction 7230.7,2 ‘‘User 
Charges’’, January 29, 1985. 

(f) 28 CFR 50.15. 

§ 93.2 Purpose and applicability. 
(a) This part implements § 93.1(a) in 

the National Security Agency/Central 
Security Service including all field 
sites (hereinafter referred to collec-
tively as NSA). The procedures herein 
are also promulgated pursuant to the 
NSA’s independent authority, under 
§ 1.12(b)(10) of E.O. 12333 referenced 
under § 93.1(b), to protect the security 
of its activities, information and em-
ployees. This part establishes policy, 

assigns responsibilities, and prescribes 
mandatory procedures for service of 
process at NSA and for the release of 
official information in litigation by 
NSA personnel, through testimony or 
otherwise. 

(b) This part is intended only to pro-
vide guidance for the internal oper-
ation of the NSA and does not create 
any right or benefit, substantive or 
procedural, enforceable at law against 
the United States, the Department of 
Defense, or NSA. This part does not 
override the statutory privilege 
against the disclosure of the organiza-
tion or any function of the NSA, of any 
information with respect to the activi-
ties thereof, or of the names, titles, 
salaries, or numbers of the persons em-
ployed by the NSA. See section 6(a) of 
the DoD Directive referenced under 
§ 93.1(a). 

§ 93.3 Definitions. 
(a) Service of process. Refers to the de-

livery of a summons and complaint, or 
other document the purpose of which is 
to give notice of a proceeding or to es-
tablish the jurisdiction of a court or 
administrative proceeding, in the man-
ner prescribed by § 93.1(d), to an officer 
or agency of the United States named 
in court or administrative proceedings. 

(b) Demand. Refers to the delivery of 
a subpoena, order, or other directive of 
a court of competent jurisdiction, or 
other specific authority, for the pro-
duction, disclosure, or release of offi-
cial information, or for the appearance 
and testimony of NSA personnel as 
witnesses. 

(c) NSA personnel. (or NSA person) In-
cludes present and former civilian em-
ployees of NSA (including non-appro-
priated fund activity employees), and 
present and former military personnel 
assigned to NSA. NSA personnel also 
includes non-U.S. nationals who per-
form services overseas for NSA under 
the provisions of status of forces or 
other agreements, and specific individ-
uals hired through contractual agree-
ments by or on behalf of NSA. 

(d) Litigation. Refers to all pretrial, 
trial, and post-trial stages of all exist-
ing or reasonably anticipated judicial 
or administrative actions, hearings, in-
vestigations, or similar proceedings be-
fore civilian courts, commissions, 
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boards, or other tribunals, foreign and 
domestic. It includes responses to dis-
covery requests, depositions, and other 
pretrial proceedings, as well as re-
sponses to formal or informal requests 
by attorneys or others in situations in-
volving litigation. 

(e) Official information. Is information 
of any kind, in any storage medium, 
whether or not classified or protected 
from disclosure by § 93.l(c) that: 

(1) Is in the custody and control of 
NSA; or 

(2) Relates to information in the cus-
tody and control of NSA; or 

(3) Was acquired by NSA personnel as 
part of their official duties or because 
of their official status within NSA. 

(f) General Counsel. Refers to the NSA 
General Counsel (GC), or in the GC’s 
absence, the NSA Deputy GC, or in 
both of their absences, the NSA Assist-
ant GC (Administration/Litigation). 

(g) NSA attorney. Refers to an attor-
ney in the NSA Office of General Coun-
sel (OGC). 

§ 93.4 Policy. 
Official information that is not clas-

sified, privileged, or otherwise pro-
tected from public disclosure, should 
generally be made reasonably available 
for use in Federal and State courts and 
by other governmental bodies. 

§ 93.5 Procedures. 
(a) Release of official information in 

litigation. NSA personnel shall not 
produce, disclose, release, comment 
upon, or testify concerning any official 
information during litigation without 
the prior written approval of the GC. In 
exigent circumstances, the GC may 
issue oral approval, but a record of 
such approval will be made and re-
tained in the OGC. NSA personnel shall 
not provide, with or without compensa-
tion, opinion or expert testimony con-
cerning official NSA information, sub-
jects, or activities, except on behalf of 
the United States or a party rep-
resented by the Department of Justice 
(DoJ). Upon a showing by the requester 
of exceptional need or unique cir-
cumstances and that the anticipated 
testimony will not be adverse to the in-
terests of the NSA or the United 
States, the GC may, in writing, grant 
special authorization for NSA per-

sonnel to appear and testify at no ex-
pense to the United States. Official in-
formation may be released in litigation 
only in compliance with the following 
procedures. 

(1) If official information is sought, 
through testimony or otherwise, by a 
litigation demand, the individual seek-
ing such release or testimony must set 
forth, in writing and with as much 
specificity as possible, the nature and 
relevance of the official information 
sought. Subject to paragraph (a)(5) of 
this section, NSA personnel may only 
produce, disclose, release, comment 
upon or testify concerning those mat-
ters that were specified in writing and 
approved by the GC. 

(2) Whenever a litigation demand is 
made upon NSA personnel for official 
information or for testimony con-
cerning such information, the person 
upon whom the demand was made shall 
immediately notify the OGC. After 
consultation and coordination with the 
DoJ, if required, the GC shall deter-
mine whether the individual is required 
to comply with the demand and shall 
notify the requester or the court or 
other authority of that determination. 

(3) If a litigation demand requires a 
response before instructions from the 
GC are received, the GC shall furnish 
the requester or the court or other au-
thority with a copy of § 93.1(a) and this 
part 93. The GC shall also inform the 
requester or the court or other author-
ity that the demand is being reviewed, 
and seek a stay of the demand pending 
a final determination. 

(4) If a court or other authority de-
clines to stay the demand in response 
to action taken pursuant to paragraph 
3 of this section, or if such court or 
other authority orders that the de-
mand must be complied with notwith-
standing the final decision of the GC, 
the NSA personnel upon whom the de-
mand was made shall notify the GC of 
such ruling or order. If the GC deter-
mines that no further legal review of or 
challenge to the ruling or order will be 
sought, the affected NSA personnel 
shall comply with the demand or order. 
If directed by the GC, however, the af-
fected NSA personnel must decline to 

VerDate Aug<31>2005 09:53 Aug 11, 2008 Jkt 214123 PO 00000 Frm 00466 Fmt 8010 Sfmt 8010 Y:\SGML\214123.XXX 214123dw
as

hi
ng

to
n3

 o
n 

P
R

O
D

P
C

61
 w

ith
 C

F
R



457 

Office of the Secretary of Defense § 93.5 

3 See United States ex rel. Touhy v. Ragen, 
340 U.S. 462 (1951) wherein the Supreme Court 
held that a government employee could not 
be held in contempt for following an agency 
regulation requiring agency approval before 
producing government information in re-
sponse to a court order. 

provide the information.3 The NSA per-
sonnel shall state the following to the 
Court: 

‘‘I must respectfully advise the Court that 
under instructions given to me by the Gen-
eral Counsel of the National Security Agen-
cy, in accordance with Department of De-
fense Directive 5405.2 and NSA Regulation 
10–62, I must respectfully decline to [produce/ 
disclose] that information.’’ 

(5) In the event NSA personnel re-
ceive a litigation demand for official 
information originated by another U.S. 
Government component, the GC shall 
forward the appropriate portions of the 
request to the other component. The 
GC shall notify the requester, court, or 
other authority of the transfer, unless 
such notice would itself disclose classi-
fied information. 

(b) Acceptance of service of process. 
The following are mandatory proce-
dures for accepting service of process 
for NSA personnel sued or summoned 
in their official capacities, and for at-
tempting service of process on NSA 
premises. 

(1) Service on NSA or on NSA personnel 
in their official capacities. § 93.1(d) re-
quires service of process on the NSA or 
NSA personnel sued or summoned in 
their official capacity to be made by 
serving the United States Attorney for 
the district in which the action is 
brought, and by sending copies of the 
summons and complaint by registered 
or certified mail to the Attorney Gen-
eral of the United States and to the 
NSA or such NSA personnel. Only the 
GC or an NSA attorney is authorized to 
accept the copies of the summons and 
complaint sent to the NSA or NSA per-
sonnel pursuant to § 93.1(d). Acceptance 
of the copies of the summons and com-
plaint by the GC or an NSA attorney 
does not constitute an admission or 
waiver with respect to the validity of 
the service of process or of the jurisdic-
tion of the court or other body. Such 
copies shall be sent by registered or 
certified mail to: General Counsel, Na-
tional Security Agency, 9800 Savage 

Road, Fort George G. Meade, MD 20755– 
6000. The envelope shall be conspicu-
ously marked ‘‘Copy of Summons and 
Complaint Enclosed.’’ Except as pro-
vided in paragraph (b)(3) of this sec-
tion, no other person may accept the 
copies of the summons and complaint 
for NSA or NSA personnel sued or sum-
moned in their official capacities, in-
cluding the sued or summoned NSA 
personnel, without the prior express 
authorization of the GC. 

(i) Parties who wish to deliver, in-
stead of sending by registered or cer-
tified mail, the copies of the service of 
process to NSA or to NSA personnel 
sued or summoned in their official ca-
pacities, will comply with the proce-
dures for service of process on NSA 
premises in paragraph (b) of this sec-
tion. 

(ii) Litigants may attempt to serve 
process upon NSA personnel in their of-
ficial capacities at their residences or 
other places. Because NSA personnel 
are not authorized to accept such serv-
ice of process, such service is not effec-
tive under § 93.1(d). NSA personnel 
should refuse to accept service. How-
ever, NSA personnel may find it dif-
ficult to determine whether they are 
being sued or summoned in their pri-
vate or official capacity. Therefore, 
NSA personnel shall notify the OGC as 
soon as possible if they receive any 
summons or complaint that appears to 
relate to actions in connection with 
their official duties so that the GC can 
determine the scope of service. 

(2) Service upon NSA personnel in their 
individual capacities on NSA premises. 
Service of process is not a function of 
NSA. An NSA attorney will not accept 
service of process for NSA personnel 
sued or summoned in their individual 
capacities, nor will NSA personnel be 
required to accept service of process on 
NSA premises. Acceptance of such 
service of process in a person’s indi-
vidual capacity is the individual’s re-
sponsibility. NSA does, however, en-
courage cooperation with the courts 
and with judicial officials. 

(i) When the NSA person works at 
NSA Headquarters at Fort George G. 
Meade, Maryland, the process server 
should first telephone the OGC on (301) 
688–6054, and attempt to schedule a 
time for the NSA person to accept 
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process. If the NSA person’s affiliation 
with NSA is not classified, the NSA at-
torney will communicate with the NSA 
person and serve as the contact point 
for the person and the process server. If 
the person consents to accept service of 
process, the NSA attorney will arrange 
a convenient time for the process serv-
er to come to NSA, and will notify the 
Security Duty Officer of the arrange-
ment. 

(ii) A process server who arrives at 
NSA during duty hours without first 
having contacted the OGC, will be re-
ferred to the Visitor Control Center 
(VCC) at Operations Building 2A. The 
VCC will contact the OGC. If an NSA 
attorney is not available, the process 
server will be referred to the Security 
Duty Officer, who will act in accord-
ance with Office of Security (M5) pro-
cedures approved by the GC. Service of 
process will not be accepted during 
non-duty hours unless prior arrange-
ments have been made by the OGC. For 
purposes of this part, duty hours at 
NSA Headquarters are 0800 to 1700, 
Monday through Friday, excluding 
legal holidays. A process server who ar-
rives at NSA during non-duty hours 
without having made arrangements 
through the OGC to do so will be told 
to call the OGC during duty hours to 
arrange to serve process. 

(iii) Upon being notified that a proc-
ess server is at the VCC, an NSA attor-
ney will review the service of process 
and determine whether the NSA person 
is being sued or summoned in his offi-
cial or individual capacity. (If the per-
son is being sued or summoned in his 
or her official capacity, the NSA attor-
ney will accept service of process by 
noting on the return of service form 
that ‘‘service is accepted in official ca-
pacity only.’’) If the person is being 
sued or summoned in his or her indi-
vidual capacity, the NSA attorney will 
contact that person to see if that per-
son will consent to accept service. 

(3) Procedures at field activities. Chiefs 
of NSA field activities may accept cop-
ies of service of process for themselves 
or NSA personnel assigned to their 
field component who are sued or sum-
moned in their official capacities. Field 
Chiefs or their designees will accept by 
noting on the return of service form 
that ‘‘service is accepted in official ca-

pacity only.’’ The matter will then im-
mediately be referred to the GC. Addi-
tionally, Field Chiefs will establish 
procedures at the field site, including a 
provision for liaison with local judge 
advocates, to ensure that service of 
process on persons in their individual 
capacities is accomplished in accord-
ance with local law, relevant treaties, 
and Status of Forces Agreements. Such 
procedures must be approved by the 
GC. Field Chiefs will designate a point 
of contact to conduct liaison with the 
OGC. 

(4) No individual will confirm or deny 
that the person sued or summoned is 
affiliated with NSA until a NSA attor-
ney or the Field Chief has ascertained 
that the individual’s relationship with 
NSA is not classified. If the NSA per-
son’s association with NSA is classi-
fied, service of process will not be ac-
cepted. In such a case, the GC must be 
immediately informed. The GC will 
then contact the DoJ for guidance. 

(5) Suits in Foreign Courts. If any NSA 
person is sued or summoned in a for-
eign court, that person, or the cog-
nizant Field Chief, will immediately 
telefax a copy of the service of process 
to the OGC. Such person will not com-
plete any return of service forms unless 
advised otherwise by an NSA attorney. 
OGC will coordinate with the DoJ to 
determine whether service is effective 
and whether the NSA person is entitled 
to be represented at Government ex-
pense pursuant to § 93.1(f). 

§ 93.6 Fees. 
Consistent with the guidelines in 

§ 93.1(e), NSA may charge reasonable 
fees to parties seeking, by request or 
demand, official information not other-
wise available under the Freedom of In-
formation Act, 5 U.S.C. 552. Such fees 
are calculated to reimburse the Gov-
ernment for the expense of providing 
such information, and may include: 

(a) The costs of time expended by 
NSA employees to process and respond 
to the request or demand; 

(b) Attorney time for reviewing the 
request or demand and any information 
located in response thereto, and for re-
lated legal work in connection with the 
request or demand; and 

(c) Expenses generated by materials 
and equipment used to search for, 
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produce, and copy the responsive infor-
mation. 

§ 93.7 Responsibilities. 

(a) The General Counsel. The GC is re-
sponsible for overseeing NSA compli-
ance with § 93.1(a) and this part 93, and 
for consulting with DoJ when appro-
priate. In response to a litigation de-
mand requesting official information 
or the testimony of NSA personnel as 
witnesses, the GC will coordinate NSA 
action to determine whether official 
information may be released and 
whether NSA personnel may be inter-
viewed, contacted, or used as wit-
nesses. The GC will determine what, if 
any, conditions will be imposed upon 
such release, interview, contact, or tes-
timony. In most cases, an NSA attor-
ney will be present when NSA per-
sonnel are interviewed or testify con-
cerning official information. The GC 
may delegate these authorities. 

(b) The Deputy Director for Plans and 
Policy (DDPP). The DDPP will assit the 
GC, upon request, in identifying and 
coordinating with NSA components 
that have cognizance over official in-
formation requested in a litigation de-
mand. Additionally, the DDPP will ad-
vise the GC on the classified status of 
official information, and, when nec-
essary, assist in declassifying, redact-
ing, substituting, or summarizing offi-
cial information for use in litigation. 
The DDPP may require the assistance 
of other Key Component Chiefs. 

(c) Chiefs of Key Components and Field 
Activities. Chiefs of Key Components 
and Field Activities shall ensure that 
their personnel are informed of the 
contents of this part 93, particularly of 
the requirements to consult with the 
OGC prior to responding to any litiga-
tion demand, and to inform the OGC 
whenever they receive service of proc-
ess that is not clearly in their indi-
vidual capacities. Field Chiefs will no-
tify the OGC of the persons they des-
ignate under § 93.5(b)(3). 

(d) The Deputy Director for Administra-
tion (DDA). Within 60 days of the date 
of this part, the DDA shall submit to 
the GC for approval procedures for the 
attempted delivery of service of proc-
ess during duty hours when an attor-
ney of the OGC is not available. 

PART 94—NATURALIZATION OF 
ALIENS SERVING IN THE ARMED 
FORCES OF THE UNITED STATES 
AND OF ALIEN SPOUSES AND/OR 
ALIEN ADOPTED CHILDREN OF 
MILITARY AND CIVILIAN PER-
SONNEL ORDERED OVERSEAS 

Sec. 
94.1 Purpose. 
94.2 Applicability. 
94.3 Definitions. 
94.4 Policy and procedures. 
94.5 Forms required. 

AUTHORITY: Sec. 301, 80 Stat. 379; 5 U.S.C. 
301. 

SOURCE: 35 FR 17540, Nov. 14, 1970, unless 
otherwise noted. 

§ 94.1 Purpose. 

This part prescribes uniform proce-
dures acceptable to the Immigration 
and Naturalization Service of the De-
partment of Justice, to (a) facilitate 
the naturalization of aliens who have 
served honorably in the Armed Forces 
of the United States and to (b) mili-
tarily certify alien dependents seeking 
naturalization under the provisions of 
Immigration and Nationality Act of 
1952, as amended, sections 319(b) and 
323(c) (8 U.S.C. 1430(b) and 1434(c)); and 
furnishes policy guidance to the Secre-
taries of the Military Departments 
governing discharge or release from ac-
tive duty in the Armed Forces of the 
United States of permanent-residence 
aliens who desire to be naturalized as 
U.S. citizens under the provisions of 
Act of June 27, 1952, section 328 (66 
Stat. 249); 8 U.S.C. 1439. 

§ 94.2 Applicability. 

The provisions of this part apply to 
the Military Departments. 

§ 94.3 Definitions. 

(a) Permanent-residence alien is an 
alien admitted into the United States 
under an immigration visa for perma-
nent residence; or an alien, who, after 
admission without an immigrant visa, 
has had his status adjusted to that of 
an alien lawfully admitted for perma-
nent residence. 

(b) Armed Forces of the United States 
denotes collectively all components of 

VerDate Aug<31>2005 09:53 Aug 11, 2008 Jkt 214123 PO 00000 Frm 00469 Fmt 8010 Sfmt 8010 Y:\SGML\214123.XXX 214123dw
as

hi
ng

to
n3

 o
n 

P
R

O
D

P
C

61
 w

ith
 C

F
R



460 

32 CFR Ch. I (7–1–08 Edition) § 94.4 

1 Filed as part of original. Copies available 
from the U.S. Naval Publications and Forms 
Center, 5801 Tabor Avenue, Philadelphia, PA. 
19120, Attention: Code 300. 

the Army, Navy, Air Force, Marine 
Corps, and Coast Guard. 

§ 94.4 Policy and procedures. 

(a) Naturalization of an alien who has 
served honorably in the Armed Forces of 
the United States at any time. (1) Under 
the provisions of Act of June 27, 1952, 
section 328 (66 Stat. 249); 8 U.S.C. 1439, 
an alien who has served in the Armed 
Forces of the United States for a pe-
riod(s) totaling three (3) years may be 
naturalized if he: 

(i) Has been lawfully admitted to the 
United States for permanent residence; 

(ii) Was separated from the military 
service under honorable conditions; 

(iii) Files a petition while still in the 
military service, or within six (6) 
months after the termination of such 
service; and 

(iv) Can comply in all other respects 
with the Immigration and Nationality 
Act of 1952, except that (a) no period of 
residence or specified period of phys-
ical presence in the United States or 
the State in which the petition for nat-
uralization is filed is required, and (b) 
residence within the jurisdiction of the 
court is not required. 

(2) The prescribed 3-year period may 
be satisfied by a combination of active 
duty and inactive duty in a reserve sta-
tus. 

(3) An alien member desiring to ful-
fill naturalization requirements 
through military service shall not be 
separated prior to completion of three 
(3) full years of active duty unless: 

(i) His performance or conduct does 
not justify retention, in which case he 
shall be separated in accordance with 
the provisions of part 41 of this sub-
chapter and chapter 47, title 10, United 
States Code (Uniform Code of Military 
Justice), as appropriate; or 

(ii) He is to be transferred to inactive 
duty in a reserve component in order 
to: 

(a) Complete a reserve obligation 
under the provisions of part 50 of this 
subchapter, or 

(b) Attend a recognized institution of 
learning under the early release pro-
gram, as provided in DoD Instruction 
1332.15, ‘‘Early Release of Military En-
listed Personnel for College or Voca-

tional/Technical School Enrollment,’’ 
January 26, 1970. 1 

(4) Caution shall be exercised to en-
sure that an alien’s affiliation with the 
Armed Forces of the United States, 
whether on active duty or on inactive 
duty in a reserve status, is not termi-
nated even for a few days short of the 
3-year statutory period, since failure to 
comply with the exact 3-year require-
ment of Act of June 27, 1952, section 328 
(66 Stat. 249); 8 U.S.C. 1439 will auto-
matically preclude a favorable deter-
mination by the Immigration and Nat-
uralization Service on any petition for 
naturalization based on an alien’s mili-
tary service. 

(5) During a period of hostilities, as 
designated by the President of the 
United States, the expeditious natu-
ralization provisions outlined in para-
graph (b) of this section, will take prec-
edence over the foregoing. 

(b) Naturalization of an alien who has 
served in the Armed Forces of the United 
States during a period of hostilities as des-
ignated by the President of the United 
States. (1) Under the provisions of Im-
migration and Nationality Act of 1952, 
as amended, section 329 (8 U.S.C. 1440), 
an alien who serves honorably on ac-
tive duty in the Armed Forces of the 
United States during the period begin-
ning February 28, 1961, and ending on a 
date designated by the President, by 
Executive order, as the date of termi-
nation of the Vietnam hostilities, or 
during any future period which Presi-
dent, by Executive order, shall des-
ignate as a period in which the Armed 
Forces of the United States are or were 
engaged in military operations involv-
ing armed conflict with a hostile for-
eign force, and who is otherwise eligi-
ble, may be naturalized whether or not 
he has been lawfully admitted to the 
United States for permanent residence, 
if the member was inducted, enlisted, 
or reenlisted in the United States (in-
clusive of Puerto Rico, Guam, Virgin 
Islands, Canal Zone, American Samoa, 
or Swains Island). 

(i) The induction, enlistment, or re-
enlistment in the United States or its 
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stated possessions must actually be in 
these land areas, in ports, harbors, 
bays, enclosed sea areas along their 
routes, or within a marginal belt of the 
sea extending from the coastline out-
ward three (3) geographical miles. 

(ii) Enlistment or reenlistment 
aboard a ship on the high seas or in for-
eign waters does not meet the require-
ments of Immigration and Nationality 
Act of 1952, as amended, section 329 (8 
U.S.C. 1440). In such instances, the pro-
visions of paragraph (a) of this section 
may apply. 

(2) Each Military Department will es-
tablish procedures containing the pro-
visions outlined in paragraphs (b)(2) (i) 
and (ii) of this section. In addition, 
each qualifying alien shall be advised 
of the liberalized naturalization provi-
sions of the Immigration and Nation-
ality Act of 1952, as amended, section 
329 (8 U.S.C. 1440), i.e., that the usual 
naturalization requirements con-
cerning age, residence, physical pres-
ence, court jurisdiction and waiting pe-
riods are not applicable, and will be 
given appropriate assistance in proc-
essing his naturalization application in 
consonance with procedures contained 
in ‘‘Naturalization Requirements and 
General Information,’’ published by the 
U.S. Department of Justice (Form N– 
17). 

(i) Military basic training and ori-
entation programs will include advice 
and assistance to interested aliens in 
completing and submitting the applica-
tion and other forms required to ini-
tiate naturalization proceedings. 

(ii) In addition, applicants should be 
advised that: 

(a) Under the laws of certain foreign 
countries, military service in the 
Armed Forces of the United States 
may result in the loss of their native 
country citizenship but this same serv-
ice may make them eligible for U.S. 
citizenship. 

(b) Their eligibility for naturaliza-
tion, based upon the honorable service 
in an active duty status prescribed in 
the Immigration and Nationality Act 
of 1952, as amended, section 329 (8 
U.S.C. 1440) will be retained, even 
though they apply for naturalization 
after their return to the United States 
following the termination or comple-
tion of their overseas assignment, or 

after their honorable discharge from 
the Armed Forces of the United States. 

(c) If they are stationed at a base in 
the continental United States, Alaska, 
Hawaii, Puerto Rico, Guam, or the Vir-
gin Islands, they should apply for citi-
zenship only if they expect to be sta-
tioned at the base for at least 60 days 
following application. Unless the Im-
migration and Naturalization Service 
has at least 60 days in which to com-
plete the case, there is no assurance 
that it can be completed before the ap-
plicant is transferred, since the proc-
essing procedures outlined below take 
time and are not entirely within the 
control of the Immigration and Natu-
ralization Service. 

(1) Every naturalization application 
must be processed when received by the 
Immigration and Naturalization Serv-
ice. Special arrangements have been 
made to expedite the processing of pe-
titions of alien members of the Armed 
Forces. 

(2) After processing, the alien appli-
cant and two citizen witnesses must 
personally appear for examination by 
an officer of the Immigration and Nat-
uralization Service in connection with 
the filing of a petition for naturaliza-
tion in court. 

(3) Finally, the applicant must ap-
pear in person before the naturaliza-
tion court on a date set by the court so 
that he may be admitted to citizenship. 

(d) If the alien member is scheduled 
for overseas assignment where natu-
ralization courts are not available, he 
should apply for naturalization on the 
earliest possible date but no later than 
60 days before departure for overseas 
assignment. No assurance that proc-
essing will be completed before the ap-
plicant’s departure for overseas will be 
given by the Immigration and Natu-
ralization Service unless it has 60 days 
to complete the matter. 

(1) An alien serviceman who is serv-
ing overseas and has submitted or sub-
mits the required naturalization appli-
cation and forms to the Immigration 
and Naturalization Service may not be 
granted ordinary leave, or Rest and Re-
cuperation (R&R) leave (where author-
ized in overseas areas) for naturaliza-
tion purposes, unless a written notifi-
cation from the Immigration and Natu-
ralization Service has been received by 
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2 Filed as part of original. Copies may be 
obtained from Departments of the Army, 
Navy, and Air Force. 

the serviceman informing him that the 
processing of his application has been 
completed, and requesting him to ap-
pear with two U.S. citizen witnesses 
before a representative of the Immigra-
tion and Naturalization Service at a 
designated location for the purpose of 
completing the naturalization. 

(2) If possible, an applicant granted 
leave for such purposes should advise 
the Immigration and Naturalization 
Service when he expects to arrive in 
the leave area and, in any event, 
should contact the Immigration and 
Naturalization Service office imme-
diately upon arrival in the area. Every 
effort will be made to complete the 
naturalization within the leave period. 

(c) Naturalization of alien spouses and/ 
or alien adopted children of military and 
civilian personnel ordered overseas. Alien 
spouses and/or alien adopted children 
of military and civilian personnel of 
the Department of Defense who are au-
thorized to accompany or join their 
sponsors overseas and who wish to ob-
tain U.S. citizenship prior to departure 
will be given maximum assistance by 
commanders of military installations. 

(1) DD Form 1278, ‘‘Certificate of 
Overseas Assignment to Support Appli-
cation to File Petition for Naturaliza-
tion,’’ 2 will be issued to alien depend-
ents by military commanders at the 
times indicated below in order that the 
alien may file such certificate with the 
nearest Immigration and Naturaliza-
tion Service Office to initiate natu-
ralization proceedings. Only DD Form 
1278 will be accepted by the Immigra-
tion and Naturalization Service. Mili-
tary commanders will not issue memo-
randa or letters of any kind in lieu 
thereof. 

(i) When dependents are authorized 
automatic concurrent travel, DD Form 
1278 will be issued not earlier than 90 
days prior to the dependents’ schedule 
date of travel. 

(ii) When advance application for 
concurrent travel is required, DD Form 
1278 will be issued after approval is re-
ceived and not earlier than 90 days 
prior to the dependents’ scheduled date 
of departure. 

(iii) When concurrent travel is not 
authorized, DD Form 1278 will be issued 
after authorization for dependents’ 
movement is received and not earlier 
than 90 days prior to the dependents’ 
scheduled date of travel. 

(2) Upon receipt of DD Form 1278, the 
alien will file this form, together with 
the application for petition for natu-
ralization, Immigration and Natu-
ralization Form N–400 (adult) or N–402 
(child) as appropriate, if not previously 
filed, with the nearest office of the Im-
migration and Naturalization Service. 
The application must be accompanied 
by: 

(i) Three identical photographs. 
(ii) Form FD–358, Applicant Finger-

print Card, and 
(iii) Form G–325, Biographic Informa-

tion. 
(3) Further processing of the applica-

tion for citizenship is as prescribed by 
the Immigration and Naturalization 
Service. 

(4) Upon completion of the natu-
ralization process, immediate applica-
tion for passport should be made, in 
order that it can be issued prior to 
scheduled departure of the dependent 
for overseas. 

§ 94.5 Forms required. 
The following forms required for nat-

uralization purposes may be obtained 
from any office of the Immigration and 
Naturalization Service: 

(a) N–400 Application to File a Peti-
tion for Naturalization (Adult) (Submit 
original form only). 

(b) N–402 Application to File a Peti-
tion for Naturalization (Child) (Submit 
original form only). 

(c) G–325 Biographic Information 
(Submit original and duplicate of 
multileaf form). 

(d) G–325B Biographic Information 
(Submit original form only). 

(e) FD–258 Applicant Fingerprint 
Card (Submit one completed card). 

(f) N–426 Certificate of Military or 
Naval Service (Submit in triplicate). 
(Should be handled on a priority basis 
so as to avoid prejudicing the early 
completion of the naturalization proc-
ess, particularly for an alien who may 
receive an overseas assignment.) 

(g) ‘‘Naturalization Requirements 
and General Information,’’ published 
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by the U.S. Department of Justice 
(Form N–17) describes the naturaliza-
tion requirements and lists Immigra-
tion and Naturalization offices which 
process applications. 

PART 96—ACQUISITION AND USE 
OF CRIMINAL HISTORY RECORD 
INFORMATION BY THE MILITARY 
SERVICES 

Sec. 
96.1 Purpose. 
96.2 Applicability. 
96.3 Definitions. 
96.4 Policy. 
96.5 Responsibilities. 
96.6 Procedures. 

AUTHORITY: 10 U.S.C. 503, 504, 505, and 520a. 

SOURCE: 49 FR 23042, June 4, 1984, unless 
otherwise noted. 

§ 96.1 Purpose. 
Under title 10 U.S. Code, sections 503, 

504, 505 and 520a, this part establishes 
policy guidance concerning the acquisi-
tion of criminal history record infor-
mation for use in determining an en-
listment applicant’s suitability for 
entry and for participation in special 
programs that require a determination 
of trustworthiness (part 156 of this 
title), assigns responsibilities, and pre-
scribes procedures. 

§ 96.2 Applicability. 
This part applies to the Office of the 

Secretary of Defense, the Military De-
partments, and the Defense Investiga-
tive Service (DIS). The term ‘‘Military 
Services,’’ as used herein, refers to the 
Army, Navy, Air Force, and Marine 
Corps. 

§ 96.3 Definitions. 
(a) Criminal history record information 

(with respect to any juvenile or adult 
arrest, citation, or conviction). The of-
fense involved; age of the person in-
volved; dates of arrest, citation, or con-
viction, if any; place of the alleged of-
fense; place of arrest and assigned 
court; and disposition of the case. 

(b) Criminal justice system. State, 
county, and local government law en-
forcement agencies; courts and clerks 
of courts; and other government agen-
cies authorized to collect, maintain, 

and disseminate criminal history 
record information. 

(c) Special programs. Military Serv-
ices’ programs that, because of their 
sensitivity or access to classified infor-
mation, require the DIS to perform the 
investigations specified in chapter III 
of DoD 5200.2–R. 

§ 96.4 Policy. 
Section 503 of title 10 U.S. Code re-

quires the Secretaries of the Military 
Departments to conduct intensive re-
cruiting campaigns to obtain enlist-
ments. It is the policy of the Depart-
ment of Defense that the Military 
Services review the background of ap-
plicants for enlistment and for partici-
pation in special programs to identify: 

(a) Those whose backgrounds pose se-
rious questions as to fitness for service 
(10 U.S.C. 504 and 505) or suitability for 
participation in special programs (part 
156 of this title). 

(b) Those who may not be enlisted in 
the Military Services unless a waiver is 
granted (section 504 of title 10, United 
States Code). 

(c) Those who may try to enlist 
fraudulently. 

§ 96.5 Responsibilities. 
(a) The Assistant Secretary of Defense 

(Manpower, Installations, and Logistics) 
shall submit the implementing Mili-
tary Service regulations to the Senate 
and House Committees on Armed Serv-
ices, in accordance with section 520a of 
title 10 U.S. Code. 

(b) The Secretaries of the Military De-
partments shall develop and prepare 
uniform implementing regulations con-
cerning acquisition, review, and safe-
guarding of criminal history record in-
formation by recruiting elements to 
conform with section 520a of title 10 
U.S. Code, policies stated herein and 
shall include in the regulations proce-
dures on obtaining and reviewing 
criminal history record information for 
recruitment purposes and for assign-
ment of personnel to special programs. 

(c) The Director, Defense Investigative 
Service, shall ensure that the acquisi-
tion of all available criminal history 
record information, or criminal history 
record information provided to the DIS 
by other government agencies, is safe-
guarded in accordance with existing 
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laws or DoD regulatory documents to 
ensure protection of the privacy of the 
enlistment applicant on whom the 
record exists. 

§ 96.6 Procedures. 

(a) Under section 520a of title 10 U.S. 
Code, recruiters are authorized to re-
quest and receive criminal history 
record information from the criminal 
justice system. 

(b) The Military Services shall obtain 
criminal history record information on 
enlistment applicants from the crimi-
nal justice system and from the DIS 
and shall review this information to 
determine whether applicants are ac-
ceptable for enlistment and for assign-
ment to special programs. Recruiters 
shall request such information in each 
instance by addressing their requests 
to the criminal justice system not 
later than 90 days after each applica-
tion for enlistment is made. 

(c) The Military Services shall ensure 
the confidentiality of criminal history 
record information obtained for re-
cruiting purposes. Personnel who have 
access to this information may not dis-
close it except for the purposes for 
which obtained (10 U.S.C. 520a). 

(d) The DIS shall provide additional 
background information to the Mili-
tary Services as needed to determine 
the suitability of applicants for enlist-
ment and for participation in special 
programs. This additional background 
information shall be provided by En-
trance National Agency Checks 
(ENTNACs) and other investigations as 
directed by DoD 5200.2–R. 

PART 97—RELEASE OF OFFICIAL IN-
FORMATION IN LITIGATION AND 
TESTIMONY BY DoD PERSONNEL 
AS WITNESSES 

Sec. 
97.1 Purpose. 
97.2 Applicability and scope. 
97.3 Definitions. 
97.4 Policy. 
97.5 Responsibilities. 
97.6 Procedures. 

AUTHORITY: 5 U.S.C. 301; 10 U.S.C. 133. 

SOURCE: 50 FR 32056, Aug. 8, 1985, unless 
otherwise noted. 

§ 97.1 Purpose. 
This directive establishes policy, as-

signs responsibilities, and prescribes 
procedures for the release of official 
DoD information in litigation and for 
testimony by DoD personnel as wit-
nesses during litigation. 

§ 97.2 Applicability and scope. 
(a) This directive applies to the Of-

fice of the Secretary of Defense (OSD), 
the Military Departments, the Organi-
zation of the Joint Chiefs of Staff 
(OJCS), the Unified and Specified Com-
mands, and the Defense Agencies (here-
after referred to as ‘‘DoD Compo-
nents’’), and to all personnel of such 
DoD Components. 

(b) This directive does not apply to 
the release of official information or 
testimony by DoD personnel in the fol-
lowing situations: 

(1) Before courts-martial convened by 
the authority of the Military Depart-
ments or in administrative proceedings 
conducted by or on behalf of a DoD 
Component; 

(2) Pursuant to administrative pro-
ceedings conducted by or on behalf of 
the Equal Employment Opportunity 
Commission (EEOC) or the Merit Sys-
tems Protection Board (MSPB), or pur-
suant to a negotiated grievance proce-
dure under a collective bargaining 
agreement to which the Government is 
a party; 

(3) In response to requests by Federal 
Government counsel in litigation con-
ducted on behalf of the United States; 

(4) As part of the assistance required 
pursuant to DoD Directive 5220.6, ‘‘In-
dustrial Personnel Security Clearance 
Program,’’ December 20 1976; or, 

(5) Pursuant to disclosure of informa-
tion to Federal, State, and local pros-
ecuting and law enforcement authori-
ties, in conjunction with an investiga-
tion conducted by a DoD criminal in-
vestigative organization. 

(c) This Directive does not supersede 
or modify existing laws or DoD pro-
gram governing the testimony of DoD 
personnel or the release of official DoD 
information during grand jury pro-
ceedings, the release of official infor-
mation not involved in litigation, or 
the release of official information pur-
suant to the Freedom of Information 
Act, 5 U.S.C. 552, or the Privacy Act, 5 
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U.S.C. 552a, nor does this Directive pre-
clude treating any written request for 
agency records that is not in the na-
ture of legal process as a request under 
the Freedom of Information or Privacy 
Acts. 

(d) This Directive is not intended to 
infringe upon or displace the respon-
sibilities committed to the Department 
of Justice in conducting litigation on 
behalf of the United States in appro-
priate cases. 

(e) This Directive does not preclude 
official comment on matters in litiga-
tion in appropriate cases. 

(f) This Directive is intended only to 
provide guidance for the internal oper-
ation of the Department of Defense and 
is not intended to, does not, and may 
not be relied upon to create any right 
or benefit, substantive or procedural, 
enforceable at law against the United 
States or the Department of Defense. 

§ 97.3 Definitions. 
(a) Demand. Subpoena, order, or other 

demand of a court of competent juris-
diction, or other specific authority, for 
the production, disclosure, or release of 
official DoD information or for the ap-
pearance and testimony of DoD per-
sonnel as witnesses. 

(b) DoD personnel. Present and former 
U.S. military personnel; Service Acad-
emy cadets and midshipmen; and 
present and former civilian employees 
of any Component of the Department 
of Defense, including nonappropriated 
fund activity employees; non-U.S. na-
tionals who perform services overseas, 
under the provisions of status of forces 
agreements, for the U.S. Armed Forces; 
and other specific individuals hired 
through contractual agreements by or 
on behalf of the Department of De-
fense. 

(c) Litigation. All pretrial, trial, and 
post-trial stages of all existing or rea-
sonably anticipated judicial or admin-
istrative actions, hearings, investiga-
tions, or similar proceedings before ci-
vilian courts, commissions, boards (in-
cluding the Armed Services Board of 
Contract Appeals), or other tribunals, 
foreign and domestic. This term in-
cludes responses to discovery requests, 
depositions, and other pretrial pro-
ceedings, as well as responses to formal 
or informal requests by attorneys or 

others in situations involving litiga-
tion. 

(d) Official information. All informa-
tion of any kind, however stored, that 
is in the custody and control of the De-
partment of Defense, relates to infor-
mation in the custody and control of 
the Department, or was acquired by 
DoD personnel as part of their official 
duties or because of their official sta-
tus within the Department while such 
personnel were employed by or on be-
half of the Department or on active 
duty with the U.S. Armed Forces. 

§ 97.4 Policy. 
It is DoD policy that official informa-

tion should generally be made reason-
ably available for use in Federal and 
State courts and by other govern-
mental bodies unless the information is 
classified, privileged, or otherwise pro-
tected from public disclosure. 

§ 97.5 Responsibilities. 
(a) The General Counsel, Department of 

Defense, shall provide general policy 
and procedural guidance by the 
issuance of supplemental instructions 
or specific orders concerning the re-
lease of official DoD information in 
litigation and the testimony of DoD 
personnel as witnesses during litiga-
tion. 

(b) The Heads of DoD Components 
shall issue appropriate regulations to 
implement this Directive and to iden-
tify official information that is in-
volved in litigation. 

§ 97.6 Procedures. 
(a) Authority to act. (1) In response to 

a litigation request or demand for offi-
cial DoD information or the testimony 
of DoD personnel as witnesses, the 
General Counsels of DoD, Navy, and 
the Defense Agencies; the Judge Advo-
cates General of the Military Depart-
ments; and the Chief Legal Advisors to 
the JCS and the Unified and Specified 
Commands, with regard to their respec-
tive Components, are authorized—after 
consulting and coordinating with the 
appropriate Department of Justice liti-
gation attorneys, as required—to deter-
mine whether official information may 
be released in litigation; whether DoD 
personnel assigned to or affiliated with 
the Component may be interviewed, 
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contacted, or used as witnesses con-
cerning official DoD information or as 
expert witnesses; and what, if any, con-
ditions will be imposed upon such re-
lease, interview, contact, or testimony. 
Delegation of this authority, to include 
the authority to invoke appropriate 
claims of privilege before any tribunal, 
is permitted. 

(2) In the event that a DoD Compo-
nent receives a litigation request or de-
mand for official information origi-
nated by another Component, the re-
ceiving Component shall forward the 
appropriate portions of the request or 
demand to the originating Component 
for action in accordance with this Di-
rective. The receiving Component shall 
also notify the requestor, court, or 
other authority of its transfer of the 
request or demand. 

(3) Notwithstanding the provisions of 
paragraph (a) (1) and (2) of this section, 
the General Counsel, DoD, in litigation 
involving terrorism, espionage, nuclear 
weapons, intelligence means or 
sources, or otherwise as deemed nec-
essary, may notify Components that 
General Counsel, DoD, will assume pri-
mary responsibility for coordinating 
all litigation requests and demands for 
official DoD information or testimony 
of DoD personnel, or both; consulting 
with the Department of Justice, as re-
quired; and taking final action on such 
requests and demands. 

(b) Factors to consider. In deciding 
whether to authorize the release of of-
ficial DoD information or the testi-
mony of DoD personnel concerning offi-
cial information (hereafter referred to 
as ‘‘the disclosure’’) pursuant to para-
graph (a), DoD officials should consider 
the following types of factors: 

(1) Whether the request or demand is 
unduly burdensome or otherwise inap-
propriate under the applicable court 
rules; 

(2) Whether the disclosure, including 
release in camera, is appropriate under 
the rules of procedure governing the 
case or matter in which the request or 
demand arose; 

(3) Whether the disclosure would vio-
late a statute, executive order, regula-
tion, or directive; 

(4) Whether the disclosure, including 
release in camera, is appropriate or nec-

essary under the relevant substantive 
law concerning privilege; 

(5) Whether the disclosure, except 
when in camera and necessary to assert 
a claim of privilege, would reveal infor-
mation properly classified pursuant to 
DoD 5200.1–R, ‘‘Information Security 
Program Regulation,’’ August 1982; un-
classified technical data withheld from 
public release pursuant to DoD Direc-
tive 5230.25, ‘‘Withholding of Unclassi-
fied Technical Data from Public Dis-
closure,’’ November 6, 1984; or other 
matters exempt from unrestricted dis-
closure; and, 

(6) Whether disclosure would inter-
fere with ongoing enforcement pro-
ceedings, compromise constitutional 
rights, reveal the identity of an intel-
ligence source or confidential inform-
ant, disclose trade secrets or similarly 
confidential commercial or financial 
information, or otherwise be inappro-
priate under the circumstances. 

(c) Decisions on litigation requests and 
demands. (1) Subject to paragraph (c)(5) 
of this section, DoD personnel shall 
not, in response to a litigation request 
or demand, produce, disclose, release, 
comment upon, or testify concerning 
any official DoD information without 
the prior written approval of the appro-
priate DoD official designated in 
§ 97.6(a). Oral approval may be granted, 
but a record of such approval will be 
made and retained in accordance with 
the applicable implementing regula-
tions. 

(2) If official DoD information is 
sought, through testimony or other-
wise, by a litigation request or de-
mand, the individual seeking such re-
lease or testimony must set forth, in 
writing and with as much specificity as 
possible, the nature and relevance of 
the official information sought. Sub-
ject to paragraph (c)(5), DoD personnel 
may only produce, disclose, release, 
comment upon, or testify concerning 
those matters that were specified in 
writing and properly approved by the 
appropriate DoD official designated in 
paragraph (a) of this section. See United 
States ex rel. Touhy v. Ragen, 340 U.S. 
462 (1951). 

(3) Whenever a litigation request or 
demand is made upon DoD personnel 
for official DoD information or for tes-
timony concerning such information, 
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the personnel upon whom the request 
or demand was made shall immediately 
notify the appropriate DoD official des-
ignated in § 97.6(a) for the Component 
to which the individual contacted is or, 
for former personnel, was last assigned. 
In appropriate cases, the responsible 
DoD official shall thereupon notify the 
Department of Justice of the request or 
demand. After due consultation and co-
ordination with the Department of Jus-
tice, as required, the DoD official shall 
determine whether the individual is re-
quired to comply with the request or 
demand and shall notify the requestor 
or the court or other authority of the 
determination reached. 

(4) If, after DoD personnel have re-
ceived a litigation request or demand 
and have in turn notified the appro-
priate DoD official in accordance with 
paragraph (c)(3) of this section , a re-
sponse to the request or demand is re-
quired before instructions from the re-
sponsible official are received, the re-
sponsible official designated in para-
graph (a) shall furnish the requestor or 
the court or other authority with a 
copy of this directive and applicable 
implementing regulations, inform the 
requestor or the court or other author-
ity that the request or demand is being 
reviewed, and seek a stay of the re-
quest or demand pending a final deter-
mination by the Component concerned. 

(5) If a court of competent jurisdic-
tion or other appropriate authority de-
clines to stay the effect of the request 
or demand in response to action taken 
pursuant to § 97.6(c)(4), or if such court 
or other authority orders that the re-
quest or demand must be complied 
with notwithstanding the final decision 
of the appropriate DoD official, the 
DoD personnel upon whom the request 
or demand was made shall notify the 
responsible DoD official of such ruling 
or order. If the DoD official determines 
that no further legal review of or chal-
lenge to the court’s order or ruling will 
be sought, the affected DoD personnel 
shall comply with the request, demand, 
or order. If directed by the appropriate 
DoD official, however, the affected DoD 
personnel shall respectfully decline to 
comply with the demand. See United 
States ex rel. Touhy v. Ragen, 340 U.S. 
462 (1951). 

(d) Fees. Consistent with the guide-
lines in DoD Instruction 7230.7, ‘‘User 
Charges,’’ January 29, 1985, the appro-
priate officials designated in § 97.6(a) 
are authorized to charge reasonable 
fees, as established by regulation and 
to the extent not prohibited by law, to 
parties seeking, by request or demand, 
official DoD information not otherwise 
available under DoD 5400.7–R, ‘‘DoD 
Freedom of Information Act Program,’’ 
March 24, 1980. Such fees, in amounts 
calculated to reimburse the govern-
ment for the expense of providing such 
information, may include the costs of 
time expended by DoD employees to 
process and respond to the request or 
demand; attorney time for reviewing 
the requst or demand and any informa-
tion located in response thereto and for 
related legal work in connection with 
the request or demand; and expenses 
generated by materials and equipment 
used to search for, produce, and copy 
the responsive information. See 
Oppenheimer Fund, Inc. v. Sanders, 437 
U.S. 340 (1978). 

(e) Expert or opinion testimony. DoD 
personnel shall not provide, with or 
without compensation, opinion or ex-
pert testimony concerning official DoD 
information, subjects, or activities, ex-
cept on behalf of the United States or 
a party represented by the Department 
of Justice. Upon a showing by the re-
questor of exceptional need or unique 
circumstances and that the anticipated 
testimony will not be adverse to the in-
terests of the Department of Defense or 
the United States, the appropriate DoD 
official designated in paragraph (a) of 
this section may, in writing, grant spe-
cial authorization for DoD personnel to 
appear and testify at no expense to the 
United States. If, despite the final de-
termination of the responsible DoD of-
ficial, a court of competent jurisdic-
tion or other appropriate authority, or-
ders the appearance and expert or opin-
ion testimony of DoD personnel, the 
personnel shall notify the responsible 
DoD official of such order. If the DoD 
official determines that no further 
legal review of or challenge to the 
court’s order will be sought, the af-
fected DoD personnel shall comply 
with the order. If directed by the ap-
propriate DoD official, however, the af-
fected DoD personnel shall respectfully 
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decline to comply with the demand. See 
United States ex rel. Touhy v. Ragen, 340 
U.S. 462 (1951). 

PART 99—PROCEDURES FOR STATES 
AND LOCALITIES TO REQUEST IN-
DEMNIFICATION 

Sec. 
99.1 Scope and purpose. 
99.3 General definitions. 
99.5 Eligibility for indemnification. 
99.7 Procedures for requesting an indem-

nification agreement. 
99.9 Terms of indemnification. 

APPENDIX TO PART 99—ADDRESSES OF REL-
EVANT U.S. GOVERNMENT AGENCIES 

AUTHORITY: Access to Criminal History 
Records for National Security Purposes, of 
The Intelligence Authorization Act for Fis-
cal Year 1986, Pub. L. No. 99–169, secs. 801–803, 
99 Stat. 1002, 1008–1011 (1985) (codified in part 
at 5 U.S.C. 9101). 

SOURCE: 51 FR 42555, Nov. 25, 1986, unless 
otherwise noted. 

§ 99.1 Scope and purpose. 

(a) The Department of Defense (DoD), 
Office of Personnel Management 
(OPM), or Central Intelligence Agency 
(CIA) has the right to criminal history 
information of States and local crimi-
nal justice agencies in order to deter-
mine whether a person may: 

(1) Be eligible for access to classified 
information; 

(2) Be assigned to sensitive national 
security duties; or 

(3) Continue to be assigned to na-
tional security duties. 

(b) This part sets out the conditions 
under which the DoD, OPM, or CIA 
may sign an agreement to indemnify 
and hold harmless a State or locality 
against claims for damages, costs, and 
other monetary loss caused by disclo-
sure or use of criminal history record 
information by one of these agencies. 

(c) The procedures set forth in this 
part do not apply to situations where a 
Federal agency seeks access to the 
criminal history records of another 
Federal agency. 

(d) By law these provisions imple-
menting 5 U.S.C. 9101 (b)(3) shall expire 
December 4, 1988, unless the duration of 
said section is extended or limited by 
Congress. 

§ 99.3 General definitions. 

For the purposes of §§ 99.1 through 
99.9 of this part: 

Criminal history record information: in-
formation collected by criminal justice 
agencies on individuals consisting of 
identifiable descriptions and notations 
of arrests, indictments, information, or 
other formal criminal charges and any 
disposition arising therefrom, sen-
tencing, correction supervision, and re-
lease. The term does not include iden-
tification information such as finger-
print records to the extent that such 
information does not indicate involve-
ment of the individual in the criminal 
justice system. The term does not in-
clude those records of a State or local-
ity sealed pursuant to law from access 
by State and local criminal justice 
agencies of that State or locality. 

Criminal justice agency: Federal, 
State, and local agencies including (a) 
courts, or (b) a government agency or 
any subunit thereof which performs the 
administration of criminal justice pur-
suant to a statute or executive order, 
and which allocates a substantial part 
of its annual budget to the administra-
tion of criminal justice. 

Department of Defense: the Defense In-
vestigative Service, National Security 
Agency, Naval Investigative Service, 
Air Force Office of Special Investiga-
tions, and Army Intelligence and Secu-
rity Command. 

Federal agency: the Department of 
Defense, the Office of Personnel Man-
agement, or the Central Intelligence 
Agency, or any other Federal agency 
subsequently authorized by Congress to 
obtain access to criminal history 
records information. 

Locality: any local government au-
thority or agency or component there-
of within a State having jurisdiction 
over matters at a county, municipal or 
other local government level. 

State: any of the several States, the 
District of Columbia, the Common-
wealth of Puerto Rico, the Northern 
Mariana Islands, Guam, the Virgin Is-
lands, American Samoa, the Trust Ter-
ritory of Pacific Islands, and any other 
territory or possession of the United 
States. 

VerDate Aug<31>2005 09:53 Aug 11, 2008 Jkt 214123 PO 00000 Frm 00478 Fmt 8010 Sfmt 8010 Y:\SGML\214123.XXX 214123dw
as

hi
ng

to
n3

 o
n 

P
R

O
D

P
C

61
 w

ith
 C

F
R



469 

Office of the Secretary of Defense Pt. 99, App. 

§ 99.5 Eligibility for indemnification. 
As provided for under 5 U.S.C. 

9101(b)(3), a State or locality may re-
quest an indemnification agreement. 

(a) To be eligible for an indemnifica-
tion agreement a State or locality 
must have had a law in effect on De-
cember 4, 1985 that prohibited or had 
the effect of prohibiting the disclosure 
of criminal history record information 
to the DoD, OPM, or CIA. 

(b) A State or locality is also eligible 
for an indemnification agreement if it 
meets the conditions of paragraph (a) 
of this section, but nevertheless pro-
vided criminal history record informa-
tion to the DoD, OPM, or CIA on or be-
fore December 4, 1985. 

§ 99.7 Procedures for requesting an in-
demnification agreement. 

When requesting an indemnification 
agreement, the State or locality must 
notify each Federal agency as appro-
priate, at the address listed in the ap-
pendix to this part, of its eligibility of 
an indemnification agreement. It must 
also: 

(a) Certify that on December 4, 1985, 
the State or locality had in effect a law 
which prohibited or had the effect of 
prohibiting the disclosure of criminal 
history record information to the DoD, 
OPM, or CIA; and 

(b) Append to the request for an in-
demnification agreement a copy of 
such law. 

§ 99.9 Terms of indemnification. 
The terms of the Uniform Federal 

Agency Indemnification Agreement 
(UFAIA), must conform to the fol-
lowing provisions: 

(a) Eligibility: The State or locality 
must certify that its law prohibits or 
has the effect of prohibiting the disclo-
sure of criminal history record infor-
mation to the DoD, OPM, or CIA for 
the purposes described in section 
910.101(a) and that such law was in ef-
fect on December 4, 1985. 

(b) Liability: (1) The Federal agency 
agrees to indemnify and hold harmless 
the State or locality from any claim 
for damages, costs and other monetary 
loss arising from the disclosure or neg-
ligent use by the DoD, OPM, or CIA of 
criminal history record information 
obtained from that State or locality 

pursuant to 5 U.S.C. 9101(b). The in-
demnification will include the officers, 
employees, and agents of the State or 
locality. 

(2) The indemnification agreement 
will not extend to any act or omission 
prior to the transmittal of the criminal 
history record information to the Fed-
eral agency. 

(3) The indemnification agreement 
will not extend to any negligent acts 
on the part of the State or locality in 
compiling, transcribing or failing to 
delete or purge any of the information 
transmitted. 

(c) Consent and access requirements: 
(1) The Federal agency when request-

ing criminal history record informa-
tion from the State or locality for the 
release of such information will attest 
that it has obtained the written con-
sent of the individual under investiga-
tion after advising him or her of the 
purposes for which that information is 
intended to be used. 

(2) The Federal agency will attest 
that it has advised that individual of 
the right to access that information. 

(d) Purpose requirements: The Federal 
agency will use the criminal history 
record information only for the pur-
poses stated in § 910.101(a). 

(e) Notice, litigation and settlement pro-
cedures: (1) The State or locality must 
give notice of any claim against it on 
or before the 10th day after the day on 
which claim against it is received, or it 
has notice of such a claim. 

(2) The notice must be given to the 
Attorney General and to the U.S. At-
torney of the district embracing the 
place wherein the claim is made. 

(3) The Attorney General shall make 
all determinations regarding the set-
tlement or defense of such claims. 

APPENDIX TO PART 99—ADDRESSES OF 
RELEVANT U.S. GOVERNMENT AGENCIES 

Department of Defense, Office of the General 
Counsel, Room 3E988, Washington, DC 
20301–1600 

Office of Personnel Management, Office of 
Federal Investigations, P.O. Box 886, Wash-
ington, DC 20044 

Central Intelligence Agency, Attention: Of-
fice of General Counsel, Washington, DC 
20505 
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2 This includes women whose current en-
listment or appointment was effected before 
February 1, 1978. 

PART 100—UNSATISFACTORY PER-
FORMANCE OF READY RESERVE 
OBLIGATION 

Sec. 
100.1 Reissuance and purpose. 
100.2 Applicability. 
100.3 Policy. 
100.4 Responsibility. 
100.5 Procedures. 
100.6 Definitions. 
ENCLOSURE TO PART 100—SUGGESTED FORMAT, 

AFFIDAVIT OF SERVICE BY MAIL 

AUTHORITY: 10 U.S.C. 510, 511, 593, 597, or 
651, and 32 U.S.C. 302. 

SOURCE: 44 FR 51568, Sept. 4, 1979, unless 
otherwise noted. 

§ 100.1 Reissuance and purpose. 
This part is reissued to update DoD 

policy on actions to be taken in regard 
to members of the Ready Reserve 
whose performance of duty or partici-
pation in Reserve training is unsatis-
factory; and provides greater flexi-
bility to the Military Departments 
when dealing with unsatisfactory per-
formance. 

§ 100.2 Applicability. 
The provisions of this part apply to 

the Office of the Secretary of Defense 
and the Military Departments. 

§ 100.3 Policy. 
Persons who are enlisted or ap-

pointed in, or transferred to a Reserve 
component of the Armed Forces of the 
United States, under the provisions of 
10 U.S.C. 510, 511, 593, 597, or 651 and 32 
U.S.C. 302 are expected to participate 
and perform satisfactorily as members 
of the Ready Reserve to fulfill their ob-
ligation or service agreement. This pol-
icy is also in accordance with the 
standards prescribed by 32 CFR parts 
102 and 101 and the Military Depart-
ments concerned. 

§ 100.4 Responsibility. 
The Secretaries of the Military De-

partments shall ensure that: 
(a) Ready Reserve applicants under-

stand their obligations for satisfactory 
participation in the Ready Reserve be-
fore their enlistment or appointment. 

(b) Members of the Ready Reserve 
continue to understand their obliga-
tions for satisfactory participation in 

the Ready Reserve after their enlist-
ment or appointment in accordance 
with 32 CFR part 44. 

§ 100.5 Procedures. 

(a) Unsatisfactory participation in the 
Ready Reserve. (1) Members of the Se-
lected Reserve who have not fulfilled 
their statutory military service obliga-
tion under 10 U.S.C. 651 and whose par-
ticipation has not been satisfactory 
may be: 

(i) Ordered to active duty, if they 
have not served on active duty or active 
duty for training for a total period of 24 
months, for such period of time as may 
be deemed necessary by the Secretary 
of the Military Department concerned 
under the provisions of 10 U.S.C. 673a 
(such individuals may be required to 
serve on active duty until their total 
service on active duty or active duty 
for training equals 24 months); or 

(ii) Ordered to active duty for train-
ing, regardless of the length of prior ac-
tive duty or active duty for training, for 
a period of not more than 45 days under 
provisions of 10 U.S.C. 270; or 

(iii) Transferred to the Individual 
Ready Reserve (IRR) for the balance of 
their statutory military service obliga-
tion with a tentative characterization 
of service, normally under other than 
honorable conditions, when the Mili-
tary Department concerned has deter-
mined that the individuals still pos-
sesses the potential for useful service 
under conditions of full mobilization; 
or 

(iv) Discharged for unsatisfactory 
participation under the provisions of 32 
CFR part 41, when the Military Depart-
ment concerned has determined that 
the individual has no potential for use-
ful service under conditions of full mo-
bilization. 

(2) Members of the Selected Reserve 
who have fulfilled their statutory mili-
tary service obligation under 10 U.S.C. 
651 or who did not incur such obliga-
tion, 2 and whose participation has not 
been satisfactory may be: 
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(i) Transferred to the IRR for the bal-
ance of their current enlistment con-
tract or service agreement with a ten-
tative characterization of service, nor-
mally under other than honorable con-
ditions, when the Military Department 
concerned has determined that the in-
dividual still has a potential for useful 
service under conditions of full mobili-
zation; or 

(ii) Discharged for unsatisfactory 
performance under 32 CFR part 41 when 
the Military Department concerned has 
determined that the individual has no 
further potential for useful service 
under conditions of full mobilization. 

(3) When a member of the Selected 
Reserve is identified as an unsatisfac-
tory participant and considered a pos-
sible candidate for involuntary transfer 
to the IRR or for discharge, a board of 
officers shall be convened, as required 
by 10 U.S.C. 1163 to consider the cir-
cumstances and recommend appro-
priate action. 

(4) When an individual is transferred 
to the IRR as a result of an approved 
board recommendation, no further 
board action shall be required before 
discharge if the individual fails to take 
affirmative action in an effort to up-
grade the tentative characterization of 
service. 

(5) Members of the IRR who have not 
fulfilled their statutory military serv-
ice obligation under 10 U.S.C. 651 were 
enlisted or appointed under any pro-
gram that provided that the obligation 
could be fulfilled by service in the IRR 
only, and whose participation in such a 
program has not been satisfactory may 
be: 

(i) Retained in the IRR for the dura-
tion of their statutory military service 
obligation with a tentative character-
ization of service, normally under 
other than honorable conditions, when 
the Military Department concerned has 
determined that the individual still 
possesses the potential for useful serv-
ice under conditions of full mobiliza-
tion; or 

(ii) Discharged for unsatisfactory 
performance under 32 CFR part 41, 
when the Military Department con-
cerned has determined that the indi-
vidual has no potential for useful serv-
ice under conditions of full mobiliza-
tion. 

(6) When a member of the IRR, whose 
enlistment or appointment provided 
that the service concerned could be 
performed entirely in the IRR (as op-
posed to the Selected Reserve), is iden-
tified as an unsatisfactory participant, 
a board of officers shall be convened as 
required by 10 U.S.C. 1163 to consider 
the circumstances and recommend ap-
propriate action. When an individual is 
retained as a result of an approved 
board action, no further board action 
shall be required before discharge if the 
individual fails to take affirmative ac-
tion in an effort to upgrade the ten-
tative characterization of service. 

(7) Individuals assigned to the Se-
lected Reserve who are ordered to ac-
tive duty under 10 U.S.C. 673a or to ac-
tive duty for training under the provi-
sions of 10 U.S.C. 270 may be returned 
to their previous unit of assignment or 
transferred to the IRR upon the com-
pletion of the active duty or active 
duty for training. When necessary, the 
individual’s term of enlistment or serv-
ice agreement may be extended to per-
mit completion of the designated pe-
riod of active duty or active duty for 
training in accordance with 10 U.S.C. 
270(b) and 673(b). 

(8) Individuals who are transferred or 
assigned to the IRR who have a ten-
tative characterization of service of 
less than honorable because of unsatis-
factory participation in the Ready Re-
serve shall be discharged at the end of 
their statutory military service obliga-
tion or their period of enlistment or 
service agreement, whichever is later 
with such characterization unless the 
individuals have taken affirmative ac-
tion to upgrade the tentative charac-
terization of service. Affirmative ac-
tions may include, but are not limited 
to, rejoining a unit of the Selected Re-
serve and participating satisfactorily 
for a period of 12 months, or volun-
teering for and completing a tour of ac-
tive duty for training of not less than 
45 days. When necessary, the individ-
ual’s term of enlistment or service 
agreement may be extended to com-
plete the affirmative action and qual-
ify for a more favorable characteriza-
tion of service. 

(9) When members of the Selected Re-
serve are ordered to active duty, active 
duty for training, or transferred to the 
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IRR because of unsatisfactory partici-
pation, copies of their orders should be 
furnished to the individuals through 
personal contact by a member of the 
command and a written acknowledg-
ment of receipt obtained. When such 
efforts are unsuccessful, the orders 
shall be mailed to the individual. 

(i) Orders mailed to such members 
shall be sent by Certified Mail (Return 
Receipt Requested), and a Receipt for 
Certified Mail (PS Form 3800) obtained. 
In addition, the individual who mails 
the orders shall prepare a Sworn Affi-
davit of Service by Mail (format at en-
closure) that shall be inserted, to-
gether with the PS Form 3800, in the 
member’s personnel file. 

(ii) Notification shall be made 
through the mailing of orders to the 
member’s most recent mailing address. 

(iii) Provided the orders were prop-
erly mailed to the most recent address 
furnished by the member, absence of 
proof of delivery does not change the 
fact that the member was properly or-
dered to report for active duty, active 
duty for training, or transferred to the 
IRR, as appropriate. 

(iv) Individuals ordered to active 
duty who fail to report shall have their 
names entered into the National Crime 
Information Center of the Federal Bu-
reau of Investigation within 30 days 
following their reporting date and ap-
propriate screening by the Deserter In-
formation Point concerned. 

(10) Orders affecting members of the 
IRR that involve active duty for train-
ing required by the terms of their en-
listment or service agreement may be 
handled by mail in the manner pre-
scribed in paragraph (a)(9)(i) of this 
section. 

(11) Each member of the IRR must 
keep the organization of assignment 
informed of: 

(i) His/her accurate and current mail-
ing address; 

(ii) Any change of address, marital 
status, number of dependents, and ci-
vilian employment; and 

(iii) Any change in physical condition 
that would prevent the member from 
meeting the physical or mental stand-
ards prescribed by 10 U.S.C. 652 and 
part 44 of this title. 

(12) Individuals involuntarily ordered 
to active duty or active duty for train-

ing under provisions of this part may 
be delayed as prescribed by the Sec-
retary of the Military Department con-
cerned. 

(13) Individuals whose involuntary 
order to active duty would result in ex-
treme community or personal hardship 
may, upon their request, be transferred 
to the Standby Reserve, the Retired 
Reserve, or discharged, as appropriate, 
in accordance with 10 U.S.C. 673a(c) and 
part 44 of this title. 

(b) Exceptions. As exceptions to the 
criteria in paragraph (a) of this sec-
tion, members of the Ready Reserve 
who do not or are unable to participate 
for any of the following reasons shall 
be processed as indicated: 

(1) Members of the Selected Reserve 
who are unable to participate in a unit 
of the Selected Reserve by reason of an 
action taken by the Military Depart-
ment concerned, such as unit inactiva-
tion or relocation, to the effect that 
they now reside beyond a reasonable 
commuting distance (as defined in 
§ 100.6(e)) of a Reserve unit, shall be as-
signed to the IRR until they are able to 
join or be assigned to another unit, or 
complete their statutory military serv-
ice obligation. 

(2) Members of the Selected Reserve 
who change their residence: 

(i) May lose their unit position. How-
ever, they will be transferred to an-
other paid-drill unit with the same Re-
serve component if possible or be given 
90 days after departing from their 
original unit to locate and join another 
unit. At the new unit, they will fill an 
existing vacancy or be assigned as a 
temporary overstrength within the 
congressionally authorized standard- 
years (defined in § 100.6(f)) or funds 
under paragraph (b)(2)(iii) (A) and (B) 
of this section. 

(ii) May locate position vacancies 
that require different specialties than 
the ones they now possess. Therefore, 
the Secretary of the Military Depart-
ment concerned may provide for the re-
taining of these individuals (with their 
consent) by ordering them to active 
duty for training to acquire the nec-
essary specialties. 

(iii) Must be accepted in a Reserve 
unit by their parent Military Depart-
ment regardless of vacancies, subject 
to the following conditions: 
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(A) The losing unit certifies that the 
reservist’s performance of service has 
been satisfactory. 

(B) The reservist’s specialty is usable 
in the unit, the member can be re-
trained by on-the-job training, or the 
member is willing to be retrained as 
outlined in paragraph (b)(2)(ii) of this 
section. 

(iv) Are authorized to transfer to an-
other Reserve component under the 
provisions of DoD Directive 1205.51, 
‘‘Transfer of Persons Between Reserve 
Components of the Armed Forces,’’ 
June 25, 1959, when the conditions out-
lined in paragraph (b)(2)(iii) apply. 

(3) If members of the Selected Re-
serve who change their residents fail to 
join another unit within a period of 90 
days, and at least 1 unit of their com-
ponent is within a reasonable com-
muting distance, as such distance is de-
fined in § 100.6(e) they shall be proc-
essed in accordance with § 100.5(a) un-
less they are considered eligible to be 
handled as ‘‘exceptions’’ under policies 
outlined in paragraph (b) (5) through 
(8) of this section. 

(4) If members of the Selected Re-
serve who change their residences lo-
cate in an area where they reside be-
yond a reasonable commuting distance, 
as such distance is defined in § 100.6(e) 
of a paid-drill unit of the same Reserve 
component, they shall be assigned to 
the IRR of their service until they are 
able to transfer to a paid-drill unit of 
another Reserve component; or com-
plete their statutory military service 
obligation. 

(5) Members of the Ready Reserve 
who are preparing for, or are engaged 
in, critical civilian occupations will be 
screened in accordance with 32 CFR 
part 44. 

(6) Individuals who are preparing for 
the ministry in a recognized theo-
logical or divinity school may partici-
pate voluntarily in the Ready Reserve. 
However, under 10 U.S.C. 685, such indi-
viduals may not be required to do so. 
Members who do not wish to partici-
pate shall be transferred to the Stand-
by Reserve. If such training is termi-
nated before graduation, the member 
may be transferred back to the Ready 
Reserve. A member eligible for assign-
ment to the Standby Reserve under the 
provisions of 10 U.S.C. 268(b), 270, 510, 

511, 593, 597, 651, 652, 672, 673, 673a, 673b, 
685, and 1163 who voluntarily remains 
assigned to the Selected Reserve and 
participates in the training required, 
waives any right to request delay to 
exemption from any later mobilization 
on the basis of preparation for the min-
istry. 

(7) Individuals who are enrolled in a 
course of graduate study in one of the 
health professions shall be screened in 
accordance with DoD Directive 1200.141, 
‘‘Reservists Who Are Engaged in Grad-
uate Study or Training in Certain 
Health Progressions,’’ July 30, 1969. 

(8) Individuals who incur a bona fide, 
temporary nonmilitary obligation re-
quiring overseas residency outside the 
United States, or religious missionary 
obligation shall be processed in accord-
ance with 32 CFR art 103. 

(9) Nothing in this part shall be con-
strued as limiting the right of the indi-
vidual to voluntarily request transfer 
to the Standby Reserve or to the Re-
tired Reserve, or discharge from the 
Reserve components when such action 
is authorized by regulations of the 
Military Department concerned. 

(10) Nothing in this part shall be con-
strued as precluding action against a 
member of the Ready Reserve, either 
by court-martial or review by a board 
of officers convened by an authority 
designated by the Secretary of the 
Military Department concerned, when 
such action might otherwise be war-
ranted under 10 U.S.C. 268(b), 270, 510, 
511, 593, 597, 651, 652, 672, 673, 673a, 673b, 
685, and 1163 and the regulations of the 
Military Department concerned. 

§ 100.6 Definitions. 
(a) Ready Reserve. Consists of the Se-

lected Reserve and the Individual 
Ready Reserve. Members of both are 
subject to active duty as outlined in 10 
U.S.C. 672 and 673. 

(b) Selected Reserve. Members of the 
Ready Reserve in training/pay cat-
egories A, B, C, F, M and P. These re-
servists are either members of units 
who participate regularly in drills and 
annual active duty for training, in an-
nual field training in the case of the 
National Guard, or are on initial active 
duty for training; or they are individ-
uals who participate in regular drills 
and annual active duty on the same 
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basis as members of Reserve compo-
nent units. Excluded from the Selected 
Reserve are Reserve component mem-
bers who are: 

(1) Participating in annual active 
duty for training and not paid for at-
tendance at regular drills (pay cat-
egories D and E), or awaiting, in a non-
pay status, their initial active duty for 
training (pay category L). 

(2) Enrolled in officer training pro-
gram (pay category J) members of the 
Individual Ready Reserve pool (pay 
category H), and reservists on extended 
active duty. (See 10 U.S.C. 268(b) 32 
CFR part 102.) 

(3) Members of the Inactive Army Na-
tional Guard. 

(c) Individual Ready Reserve (IRR). 
Members of the Ready Reserve not as-
signed to the Selected Reserve and not 
on active duty. 

(d) Unsatisfactory participation. A 
member of the Ready Reserve who fails 
to fulfill his/her obligation or agree-
ment as a member of a unit of the 
Ready Reserve described in 10 U.S.C. 
268(b), 270, 510, 511, 593, 597, 651, 652, 672, 
673, 673a, 673b, 685, and 1163. Or a mem-
ber who fails to meet the standards as 
prescribed by the Military Depart-
ments concerned for attendance at 
training drills, attendance at active 
duty for training, training advance-
ment, or performance of duty. 

(e) Reasonable commuting distance. 
The maximum distance a member of a 
Reserve component may travel invol-
untarily between residence and drill 
training site, in accordance with 
§ 100.5(b)(1). This distance may be with-
in: 

(1) A 100-mile radius of the drill site 
that does not exceed a distance that 
can be traveled by automobile under 
average conditions of traffic, weather, 
and roads within 3 hours. This applies 
only to those units that normally con-
duct four drills on 2 consecutive days 
during the training year, if Govern-
ment meals and quarters are provided 
at the base where the unit drills. (The 
provisions of this paragraph shall apply 
only to those individuals enlisting, re-
enlisting, or extending their enlist-
ments after November 1, 1972.) 

(2) A 50-mile radius of the drill site 
that does not exceed a distance that 
can be traveled by automobile under 

average conditions of traffic, weather, 
and roads within a period of 11⁄2 hours. 

(f) Standard-year. Personnel author-
izations that describe the amount of 
work expected of one individual during 
a calendar or fiscal year. 

(g) Tentative characterization of serv-
ice. An interim description of the qual-
ity of performance during a period 
which is less than the time required to 
earn an administrative discharge. The 
quality of performance shall be de-
scribed as honorable, under honorable 
conditions, or under other than honor-
able conditions. If the quality is de-
scribed as under honorable conditions a 
General Discharge certificate shall be 
provided upon discharge. If the quality 
is described as under other than honor-
able conditions a Discharge Under 
Other Than Honorable Conditions cer-
tificate shall be provided upon dis-
charge. 

[44 FR 51568, Sept. 4, 1979, as amended at 45 
FR 48618, July 21, 1980] 

ENCLOSURE—SUGGESTED FORMAT, 
AFFIDAVIT OF SERVICE BY MAIL 

State of lllll 

County of lllll 

lllll (Name of individuals who mailed 
orders), being duly sworn, deposes and says: 

I am the lllll (Job Title, e.g., Per-
sonnel Officer) of lllll (Unit) on the 
lll day of llllllll 19ll, I mailed 
the original orders, a true copy of which is 
attached hereto, by Certified Mail (Return 
Receipt Requested) to lllll (Name and 
address of member of orders) that being the 
last known address given to lllll (Unit) 
as the one at which official mail would be re-
ceived by or forwarded to the Reserve com-
ponent member by depositing same in an of-
ficial depository of the U.S. Postal Service 
at lllll (Location of Postal Facility) in 
a securely wrapped and sealed U.S. Govern-
ment official postal envelope with a Return 
Receipt Card (PS Form 3811) attached and 
the envelope addressed to the member at the 
address provided. A Receipt for Certified 
Mail (PS Form 3800) attesting to such action 
is attached. 

lllll (Signature and Rank of Affiant) 
Sworn and subscribed before me this lll 

day of llllllllllll 19ll. 
lllll (Signature and Rank of Officer Ad-
ministering Oath) 
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PART 101—PARTICIPATION IN 
RESERVE TRAINING PROGRAMS 

Sec. 
101.1 Reissuance and purpose. 
101.2 Applicability. 
101.3 Definitions. 
101.4 Responsibilities. 
101.5 Requirements. 
101.6 Criteria for satisfactory performance. 
101.7 Compliance measures. 
101.8 Reserve training in sovereign foreign 

nations. 

AUTHORITY: 10 U.S.C. 270 (a), (b), (c), 511 (b), 
(d), and 673a, and 32 U.S.C. 502(a). 

SOURCE: 44 FR 53160, Sept. 13, 1979, unless 
otherwise noted. 

§ 101.1 Reissuance and purpose. 
This part establishes: (a) The criteria 

and training requirements for satisfac-
tory participation by members of the 
Reserve components of the U.S. Armed 
Forces who are subject to the provi-
sions of 10 U.S.C. and 32 U.S.C., and (b) 
uniform DoD policy for training mem-
bers of such Reserve components who 
may be temporarily residing in sov-
ereign foreign nations. 

§ 101.2 Applicability. 
The provisions of this part apply to 

the Office of the Secretary of Defense 
and the Military Departments. 

§ 101.3 Definitions. 
For the purposes of administering 10 

U.S.C. 270(a), the terms enlisted and ap-
pointed refer to initial entry into an 
armed force through enlistment or ap-
pointment. 

§ 101.4 Responsibilities. 
The Secretaries of the Military De-

partments will issue regulations pre-
scribing criteria and training require-
ments for satisfactory participation in 
Reserve training programs by members 
of Reserve components of the U.S. 
Armed Forces and exceptions thereto, 
consistent with § 101.5. 

§ 101.5 Requirements. 
(a) Reserve participation—(1) Training 

requirements under 10 U.S.C. 270(a). (i) 
Each individual inducted, enlisted, or 
appointed in the U.S. Armed Forces 
after August 9, 1955, who becomes a 
member of the Ready Reserve (by 

means other than through membership 
in the Army National Guard of the 
United States (see § 101.5(a)(2)) during 
the required statutory period in the 
Ready Reserve, participate or serve as 
follows, except as provided in 32 CFR 
part 102. 

(A) In at least 48 scheduled drills or 
training periods and not less than 14 
days (exclusive of travel time) of active 
duty training during each year; or 

(B) On active duty for training for no 
more than 30 days each year, unless 
otherwise specifically prescribed by the 
Secretary of Defense. 

(ii) The provisions of § 101.5(a)(1) do 
not apply to graduates of the Federal 
and State Maritime Academies who are 
commissioned in the Naval Reserve. 

(2) Training requirements under 32 
U.S.C. 502(a) apply to the Secretaries of 
the Army and Air Force only. Members 
of the Army and Air National Guard 
shall: 

(i) Assemble for drill and instruction 
at least 48 times a year, and 

(ii) Participate in training encamp-
ments, maneuvers, or other exercises 
at least 15 days a year, unless excused 
by the Secretaries of the Army or Air 
Force. 

(3) Active duty. Enlisted members who 
have served 2 years on active duty or 
who, under the policy and regulations 
of the Military Services concerned, 
were credited with having served 2 
years of active duty will not be re-
quired to perform duty as described in 
paragraph (a)(1)(i) (A) and (B) of this 
section unless such members: 

(i) Enlisted under the provisions of 10 
U.S.C. 511(b) or (d) thereby incurring a 
statutory obligation to participate in 
the Ready Reserve in an active train-
ing status for a specified period of time 
after the 2 years of active duty de-
scribed above. 

(ii) Performed part or all of their 2 
years of active duty as a result of being 
ordered to active duty under 10 U.S.C. 
673a for not participating satisfactorily 
in a unit of the Ready Reserve. How-
ever, the Secretary concerned, or des-
ignee, may waive this requirement in 
those cases where involuntary reten-
tion would not be in the best interest 
of the Service. 

(iii) Filled a vacancy in the Selected 
Reserve that otherwise cannot be 
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filled, following a diligent recruiting 
effort by the Secretary concerned. 

(iv) Executed a separate written 
agreement incurring an obligation to 
participate in the Selected Reserve. 

(4) Active duty served in a combat zone. 
(i) Except as specified in paragraph 
(a)(4)(ii), enlisted members who (A) 
have served on active duty in a combat 
zone for hostile fire pay (or other areas 
as prescribed by the Secretary of De-
fense) for a total of 30 days or more, or 
(B) are wounded while on active duty 
in hostile areas, will not be required to 
perform duty involuntarily (as de-
scribed paragraph (a) (1)(i)(A) and (2) of 
this section. However, these members 
may be required to participate or serve 
on active duty for no more than 30 days 
each year, unless otherwise specifically 
prescribed by the Secretary of Defense. 

(ii) Members, who enlisted under the 
provisions of 10 U.S.C. 511(b) or (d) and 
serve on active duty described in para-
graph (a)(4)(i) are obligated to partici-
pate in the Ready Reserve in an active 
duty training status during the statu-
tory period of service in the Ready Re-
serve. 

(5) Exclusion. Notwithstanding the ex-
clusion of the member enlisted under 
the provisions of 10 U.S.C. 511(b) or (d), 
from the policies set forth in paragraph 
(a) (3) and (4) of this section, the Secre-
taries of the Military Departments 
may, with the approval of the Sec-
retary of Defense, establish criteria 
which may excuse certain enlistees 
from performing the duty described in 
§ 101.5(a), depending upon the particular 
needs of the Military Department con-
cerned. 

§ 101.6 Criteria for satisfactory per-
formance. 

Within the general policy outlined in 
§ 101.5(a), the minimum amount of an-
nual training prescribed by the Secre-
taries of the Military Departments 
concerned will be no less than the 
training required to maintain the pro-
ficiency of the unit and the skill of the 
individual. In establishing annual 
training requirements under this pol-
icy, the Secretaries: 

(a) May grant exceptions under cir-
cumstances outlined below for individ-
uals who are subject to the training re-

quirements set forth in § 101.5(a)(1) and 
(2): 

(1) To the degree that it is consistent 
with military requirements, the per-
sonal circumstances of an individual 
may be considered in assigning him/her 
to a training category prescribed in 32 
CFR part 102, except as otherwise pro-
vided by 32 CFR part 100. 

(2) Members who have performed a 
minimum initial tour of extended ac-
tive duty, as prescribed by the Military 
Departments concerned may be placed 
in Category I (no training) as defined 
in 32 CFR part 102, when the Secretary 
of the Military Department concerned 
determines that no training for mobili-
zation requirement exists because of 

(i) Changes in military skills re-
quired; 

(ii) The degree of military skill held; 
or 

(iii) Compatibility of the member’s 
civilian occupation with his/her mili-
tary skill. 

(b) May grant exceptions regarding 
absences after considering the mem-
ber’s manner of performance of pre-
scribed training duty under the provi-
sions of § 101.5(a)(1) and provided that 
the absences not so excepted do not ex-
ceed 10% of scheduled drills or training 
periods. 

(c) Shall require members to: (1) 
Meet the standards of satisfactory per-
formance of training duty set forth in 
§ 101.6(b); or (2) participate satisfac-
torily in an officer training program. 
The placement of such members in the 
Standby Reserve as a result of the 
screening process prescribed in 32 CFR 
part 44, will continue to constitute sat-
isfactory performance of service. 

§ 101.7 Compliance measures. 

Under the provisions of 32 CFR part 
100, members of the Ready Reserve who 
fail to meet the criteria for satisfac-
tory performance, as set forth in § 101.6, 
may be: 

(a) Ordered to active duty; or 
(b) Ordered to active duty for train-

ing; or 
(c) Transferred to, or retained in the 

Individual Ready Reserve with a ten-
tative characterization of service, nor-
mally under other than honorable con-
ditions; or 
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(d) Discharged for unsatisfactory par-
ticipation under the provisions of 32 
CFR part 41, when the Military Depart-
ment concerned has determined that 
the individual has no potential for use-
ful service under conditions of full mo-
bilization. 

§ 101.8 Reserve training in sovereign 
foreign nations. 

(a) The Secretaries of the Military 
Departments may authorize the con-
duct of scheduled drills or training pe-
riods, correspondence courses, and such 
other active or inactive duty training 
as they consider appropriate for mem-
bers of the Reserve components who 
may be temporarily residing in sov-
ereign foreign nations which permit 
the United States to maintain troops 
of the Active Forces (other than Mili-
tary Advisory Assistance Group or at-
tached personnel) within their bound-
aries. 

(b) Prior to authorizing such train-
ing, the Secretaries of the Military De-
partments will instruct the attaches 
representing their respective Depart-
ments to inform the U.S. Ambassador 
and the appropriate officials of the for-
eign government of the intent to con-
duct such training. If the foreign gov-
ernment objects, the Secretaries of the 
Military Departments will furnish all 
the facts and their recommendations to 
the Secretary of Defense. 

(c) This policy does not prohibit the 
conduct of inactive duty training, such 
as correspondence courses, in those 
sovereign foreign countries in which 
the United States does not maintain 
Active Forces and where an agreement 
exists between the United States and 
the sovereign foreign nation concerned 
for the conduct of such training. 

(d) This policy does not prohibit for a 
limited duration the augmentation of 
Defense Attache Offices by attache re-
servists (mobilization augmentees or 
mobilization designees) during periods 
of local emergencies or for short-term 
(less than 30 days) training periods, 
provided the provisions of paragraph 
(b) of this section are respected. Atta-
che reservists who are available, pos-
sess the expertise required, and reside 
temporarily in foreign countries, shall 
be utilized to the maximum extent to 
augment Defense Attache Offices be-

fore the continental United States- 
based attache reservists are utilized. 

PART 104—CIVILIAN EMPLOYMENT 
AND REEMPLOYMENT RIGHTS OF 
APPLICANTS FOR, AND SERVICE 
MEMBERS AND FORMER SERVICE 
MEMBERS OF THE UNIFORMED 
SERVICES 

Sec. 
104.1 Purpose. 
104.2 Applicability. 
104.3 Definitions. 
104.4 Policy. 
104.5 Responsibilities. 
104.6 Procedures. 
APPENDIX A TO PART 104—CIVILIAN EMPLOY-

MENT AND REEMPLOYMENT RIGHTS, BENE-
FITS AND OBLIGATIONS FOR APPLICANTS 
FOR, AND SERVICE MEMBERS AND FORMER 
SERVICE MEMBERS OF THE UNIFORMED 
SERVICES 

APPENDIX B TO PART 104—SAMPLE EMPLOYER 
NOTIFICATION OF UNIFORMED SERVICE 

AUTHORITY: 10 U.S.C. 1161. 

SOURCE: 62 FR 3466, Jan. 23, 1998, unless 
otherwise noted. 

§ 104.1 Purpose. 
This part: 
(a) Updates implementation policy, 

assigns responsibilities, and prescribes 
procedures for informing Service mem-
bers who are covered by the provisions 
of 38 U.S.C chapter 43 and individuals 
who apply for uniformed service, of 
their civilian employment and reem-
ployment rights, benefits and obliga-
tions. 

(b) Implements 38 U.S.C. chapter 43, 
which updated, codified, and strength-
ened the civilian employment and re-
employment rights and benefits of 
Service members and individuals who 
apply for uniformed service, and speci-
fies the obligations of Service members 
and applicants for uniformed service. 

§ 104.2 Applicability. 
This part applies to the Office of the 

Secretary of Defense; the Military De-
partments, including the Coast Guard 
when it is not operating as a Military 
Service in the Department of the Navy 
by agreement with the Department of 
Transportation; the Chairman of the 
Joint Chiefs of Staff; and the Defense 
Agencies (referred to collectively in 
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this part as ‘‘the DoD Components’’). 
The term ‘‘Military Departments,’’ as 
used in this part, refers to the Depart-
ments of the Army, Navy, and Air 
Force. The term ‘‘Secretary con-
cerned’’ refers to the Secretaries of the 
Military Departments and the Sec-
retary of Transportation with respect 
to the Coast Guard when it is not oper-
ating as a Service in the Department of 
the Navy. The term ‘‘Military Serv-
ices’’ refers to the Army, the Navy, the 
Air Force, the Marine Corps, and the 
Coast Guard. 

§ 104.3 Definitions. 

Critical mission. An operational mis-
sion that requires the skills or re-
sources available in a Reserve compo-
nent or components. 

Critical requirement. A requirement in 
which the incumbent possesses unique 
knowledge, extensive experience, and 
specialty skill training to successfully 
fulfill the duties or responsibilities in 
support of the mission, operation or ex-
ercise. Also, a requirement in which 
the incumbent must gain the necessary 
experience to qualify for key senior 
leadership positions within his or her 
Reserve component. 

Escalator position. This is established 
by the principle that the returning 
Service member is entitled to the posi-
tion of civilian employment that he or 
she would have attained had he or she 
remained continuously employed by 
that civilian employer. This may be a 
position of greater or lesser respon-
sibilities, to include a layoff status, 
when compared to the employees of the 
same seniority and status employed by 
the company. 

Impossible or unreasonable. For the 
purpose of determining when providing 
advance notice of uniformed service to 
an employer is impossible or unreason-
able, the unavailability of an employer 
or employer representative to whom 
notification can be given, an order by 
competent military authority to report 
for uniformed service within forty- 
eight hours of notification, or other 
circumstances that the Office of the 
Assistant Secretary of Defense for Re-
serve Affairs may determine are impos-
sible or unreasonable are sufficient jus-
tification for not providing advance no-

tice of pending uniformed service to an 
employer. 

Military necessity. For the purpose of 
determining when providing advance 
notice of uniformed service is not re-
quired, a mission, operation, exercise 
or requirement that is classified, or a 
pending or ongoing mission, operation, 
exercise or requirement that may be 
compromised or otherwise adversely 
affected by public knowledge is suffi-
cient justification for not providing ad-
vance notice to an employer. 

Non-career service. The period of ac-
tive uniformed service required to com-
plete the initial uniformed service obli-
gation; a period of active duty or full- 
time National Guard duty that is for a 
specified purpose and duration with no 
expressed or implied commitment for 
continued active duty; or participation 
in a Reserve component as a member of 
the Ready Reserve performing annual 
training, active duty for training or in-
active duty training. Continuous or re-
peated active uniformed service or full- 
time National Guard duty that results 
in eligibility for a regular retirement 
from the Armed Forces is not consid-
ered non-career service. 

Officer. For determining those Serv-
ice officials authorized to provide ad-
vance notice to a civilian employer of 
pending uniformed service by a Service 
member or an individual who has ap-
plied for uniformed service, an officer 
shall include all commissioned officers, 
warrant officers, and non-commis-
sioned officers authorized by the Sec-
retary concerned to act in this capac-
ity. 

Uniformed service. Performance of 
duty on a voluntary or involuntary 
basis in the Army, the Navy, the Air 
Force, the Marine Corps or the Coast 
Guard, including their Reserve compo-
nents, when the Service member is en-
gaged in active duty, active duty for 
special work, active duty for training, 
initial active duty for training, inac-
tive duty training, annual training or 
full-time National Guard duty, and, for 
purposes of this part, a period for 
which a person is absent from a posi-
tion of employment for the purpose of 
an examination to determine the fit-
ness of the person to perform such 
duty. 
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§ 104.4 Policy. 

It is DoD policy to support non-ca-
reer service by taking appropriate ac-
tions to inform and assist uniformed 
Service members and former Service 
members who are covered by the provi-
sions of 38 U.S.C. chapter 43, and indi-
viduals who apply for uniformed serv-
ice of their rights, benefits, and obliga-
tions under 38 U.S.C. Chapter 43. Such 
actions include: 

(a) Advising non-career Service mem-
bers and individuals who apply for uni-
formed service of their employment 
and reemployment rights and benefits 
provided in 38 U.S.C. chapter 43, as im-
plemented by this part, and the obliga-
tions they must meet to exercise those 
rights. 

(b) Providing assistance to Service 
members, former Service members and 
individuals who apply for uniformed 
service in exercising employment and 
reemployment rights and benefits. 

(c) Providing assistance to civilian 
employers of non-career Service mem-
bers in addressing issues involving uni-
formed service as it relates to civilian 
employment or reemployment. 

(d) Considering requests from civilian 
employers of members of the National 
Guard and Reserve to adjust a Service 
member’s scheduled absence from civil-
ian employment because of uniformed 
service or make other accommodations 
to such requests, when it is reasonable 
to do so. 

(e) Documenting periods of uni-
formed service that are exempt from a 
Service member’s cumulative 5-year 
absence from civilian employment to 
perform uniformed service as provided 
in 38 U.S.C. chapter 43 and imple-
mented by this part. 

(f) Providing, at the Service mem-
ber’s request, necessary documentation 
concerning a period or periods of serv-
ice, or providing a written statement 
that such documentation is not avail-
able, that will assist the Service mem-
ber in establishing civilian reemploy-
ment rights, benefits and obligations. 

§ 104.5 Responsibilities. 

(a) The Assistant Secretary of De-
fense for Reserve Affairs, under the 
Under Secretary of Defense for Per-
sonnel and Readiness, shall: 

(1) In conjunction with the Depart-
ments of Labor (DoL) and Veterans Af-
fairs, the Office of Personnel Manage-
ment (OPM), and other appropriate De-
partments and activities of the execu-
tive branch, determine actions nec-
essary to establish procedures and pro-
vide information concerning civilian 
employment and reemployment rights, 
benefits and obligations. 

(2) Establish procedures and provide 
guidance to the Secretaries concerned 
about civilian employment and reem-
ployment rights, benefits and obliga-
tions of Service members who are cov-
ered by the provisions of 38 U.S.C. 
chapter 43 and individuals who apply 
for uniformed service as provided in 38 
U.S.C. chapter 43. This responsibility 
shall be carried out in coordination 
with DoL, OPM, and the Federal Re-
tirement Thrift Investment Board. 

(3) Monitor compliance with 38 U.S.C. 
chapter 43 and this part. 

(4) Publish in the FEDERAL REGISTER, 
DoD policies and procedures estab-
lished to implement 38 U.S.C. chapter 
43. 

(b) The Secretaries of the Military 
Departments and the Commandant of 
the Coast Guard shall establish proce-
dures to: 

(1) Ensure compliance with this part. 
(2) Inform Service members who are 

covered by the provisions of 38 U.S.C. 
chapter 43 and individuals who apply 
for uniformed service of the provisions 
of 38 U.S.C. chapter 43 as implemented 
by this part. 

(3) Provide available documentation, 
upon request from a Service member or 
former Service member, that can be 
used to establish reemployment rights 
of the individual. 

(4) Specify, as required, and docu-
ment those periods of active duty that 
are exempt from the 5-year cumulative 
service limitation that a Service mem-
ber may be absent from a position of 
civilian employment while retaining 
reemployment rights. 

(5) Provide assistance to Service 
members and former Service members 
who are covered by the provisions of 38 
U.S.C. chapter 43, and individuals who 
apply for uniformed service in exer-
cising employment and reemployment 
rights. 
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(6) Provide assistance, as appro-
priate, to civilian employers of Service 
members who are covered by the provi-
sions of 38 U.S.C. chapter 43 and indi-
viduals who apply for uniformed serv-
ice. 

(7) Cooperate with the DoL in dis-
charging its responsibilities to assist 
persons with employment and reem-
ployment rights and benefits. 

(8) Cooperate with OPM in carrying 
out its placement responsibilities 
under 38 U.S.C. chapter 43. 

§ 104.6 Procedures. 

The Secretaries of the Military De-
partments and the Commandant of the 
Coast Guard shall: 

(a) Inform individuals who apply for 
uniformed service and members of a 
Reserve component who perform or 
participate on a voluntary or involun-
tary basis in active duty, active duty 
for special work, initial active duty for 
training, active duty for training, inac-
tive duty training, annual training and 
full-time National Guard duty, of their 
employment and reemployment rights, 
benefits, and obligations as provided 
under 38 U.S.C. chapter 43 and de-
scribed in Appendix A of this part. 
Other appropriate materials may be 
used to supplement the information 
contained in Appendix A of this part. 

(1) Persons who apply for uniformed 
service shall be advised that DoD 
strongly encourages applicants to pro-
vide advance notice in writing to their 
civilian employers of pending uni-
formed service or any absence for the 
purpose of an examination to deter-
mine the person’s fitness to perform 
uniformed service. Providing written 
advance notice is preferable to verbal 
advance notice since it is easier to es-
tablish that this basic prerequisite to 
retaining reemployment rights was ful-
filled. Regardless of the means of pro-
viding advance notice, whether verbal 
or written, it should be provided as 
early as practicable. 

(2) Annually and whenever called to 
duty for a contingency operation, ad-
vise Service members who are partici-
pating in a Reserve component of: 

(i) The requirement to provide ad-
vance written or verbal notice to their 
civilian employers for each period of 

military training, active and inactive 
duty, or full-time National Guard duty. 

(A) Reserve component members 
shall be advised that DoD strongly en-
courages that they provide advance no-
tice to their civilian employers in writ-
ing for each period of pending uni-
formed service. Providing written ad-
vance notice is preferable to verbal ad-
vance notice since it easily establishes 
that this prerequisite to retaining re-
employment rights was fulfilled. 

(B) Regardless of the means of pro-
viding advance notice, whether written 
or verbal, it should be provided as early 
as practicable. DoD strongly rec-
ommends that advance notice to civil-
ian employers be provided at least 30 
days prior to departure for uniformed 
service when it is feasible to do so. 

(C) The advance notice requirement 
can be met by providing the employer 
with a copy of the unit annual training 
schedule or preparing a standardized 
letter. The sample employer notifica-
tion letter in Appendix B of this part 
may be used for this purpose. 

(ii) The 5-year cumulative limit on 
absences from their civilian employ-
ment due to uniformed service and ex-
emptions to that limit. 

(iii) The requirements for reporting 
or submitting application to return to 
their position of civilian employment. 

(iv) Their general reemployment 
rights and benefits. 

(v) The option for continuing em-
ployer provided health care, if the em-
ployer provides such a benefit. 

(vi) The opportunity to use accrued 
leave in order to perform uniformed 
service. 

(vii) Who they may contact to obtain 
assistance with employment and reem-
ployment questions and problems. 

(b) Inform Service members who are 
covered by the provisions of 38 U.S.C. 
Chapter 43, upon completion of an ex-
tended period of active duty and before 
separation from active duty of their 
employment and reemployment rights, 
benefits, and obligations as provided 
under 38 U.S.C. Chapter 43. This shall, 
as a minimum, include notification and 
reporting requirements for returning 
to employment with their civilian em-
ployer. While Appendix A of this part 
provides the necessary information to 
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satisfy this requirement, other appro-
priate materials may be used to supple-
ment this information. 

(c) Issue orders that span the entire 
period of service when ordering a mem-
ber of the National Guard or Reserve to 
active duty for a mission or require-
ment. Order modifications shall be ini-
tiated, as required, to ensure contin-
uous active duty should the period re-
quired to complete the mission or re-
quirement change. 

(d) Document the length of a Service 
member’s initial period of military 
service obligation performed on active 
duty. 

(e) Determine and certify in writing 
those additional training requirements 
not already exempt for the 5-year cu-
mulative service limit which are nec-
essary for the professional develop-
ment, or skill training or retraining for 
members of the National Guard or Re-
serve. Once the Secretary concerned 
certifies those training requirements, 
performance of uniformed service to 
complete a certified training require-
ment is exempt from the 5-year cumu-
lative service limit. 

(f) Determine those periods of active 
duty when a Service member is ordered 
to, or retained on, active duty (other 
than for training) under any provision 
of law because of a war or national 
emergency declared by the President or 
Congress. If the purpose of the order to, 
or retention on, active duty is for the 
direct or indirect support of the war or 
national emergency, then the orders of 
the Service member should be so anno-
tated, since that period of service is ex-
empt from the 5-year cumulative serv-
ice limit established in 38 U.S.C. Chap-
ter 43. 

(g) Determine those periods of active 
duty performed by a member of the Na-
tional Guard or Reserve that are des-
ignated by the Secretary concerned as 
a critical mission or critical require-
ment, and for that reason are exempt 
form the 5-year cumulative service 
limit. The authority for determining 
what constitutes a critical mission or 
requirement shall not be delegated 
below the Assistant Secretary level or 
the Commandant of the Coast Guard. 
The designation of a critical require-
ment to gain the necessary experience 
to qualify for key senior leadership po-

sitions shall be used judiciously, and 
the necessary experience and projected 
key leadership positions fully docu-
mented. This authority shall not be 
used to grant exemptions to avoid the 
cumulative 5-year service limit estab-
lished by 38 U.S.C. Chapter 43 or to ex-
tend individuals in repeated statutory 
tours. The Assistant Secretary of De-
fense for Reserve Affairs shall be noti-
fied in writing of all occasions in which 
a Service member is granted more than 
one exemption for a critical require-
ment when the additional exemption(s) 
extend the Service member beyond the 
5-year cumulative service limit estab-
lished in 38 U.S.C. Chapter 43. 

(h) When appropriate, ensure that or-
ders to active duty or orders retaining 
members on active duty specify the 
statutory or Secretarial authority for 
those orders when such authority 
meets one or more of the exemptions 
from the 5-year cumulative service 
limit provided in 38 U.S.C. Chapter 43. 
If circumstances arise that prevent 
placing this authority on the orders, 
the authority shall be included in a 
separation document and retained in 
the Service member’s personnel file. 

(i) Ensure that appropriate docu-
ments verifying any period of service 
exempt from the 5-year cumulative 
service limit are place in the Service 
member’s personnel record or other ap-
propriate record. 

(j) Document those circumstances 
that prevent a Service member from 
providing advance notification of uni-
formed service to a civilian employer 
because of military necessity or when 
advance notification is otherwise im-
possible or unreasonable, as defined in 
§ 104.3. 

(k) Designate those officers, as de-
fined in § 104.3, who are authorized by 
the Secretary concerned to provide ad-
vance notification of service to a civil-
ian employer on behalf of a Service 
member or applicant for uniformed 
service. 

(l) Provide documentation, upon re-
quest from a Service member or former 
Service member, that may be used to 
satisfy the Service member’s entitle-
ment to statutory reemployment 
rights and benefits. Appropriate docu-
mentation may include, as necessary: 
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(1) The inclusive dates of the initial 
period of military service obligation 
performed on active duty. 

(2) Any period of service during 
which a Service member was required 
to serve because he or she was unable 
to obtain a release from active duty 
though no fault of the Service member. 

(3) The cumulative length of all peri-
ods of active duty performed. 

(4) The authority under which a Serv-
ice member was ordered to active duty 
when such service was exempt from the 
5-year cumulative service limit. 

(5) The date the Service member was 
last released from active duty, active 
duty for special work, initial active 
duty for training, active duty for train-
ing, inactive duty training, annual 
training or full-time National Guard 
duty. This documentation establishes 
the timeliness of reporting to, or sub-
mitting application to return to, a po-
sition of civilian employment. 

(6) Whether service requirements pre-
vent providing a civilian employer 
with advance notification of pending 
service. 

(7) That the Service member’s enti-
tlement to reemployment benefits has 
not been terminated because of the 
character of service as provided in 38 
U.S.C. 4304. 

(8) When appropriate, a statement 
that sufficient documentation does not 
exist. 

(m) Establish a central point of con-
tact at a headquarters or regional com-
mand who can render assistance to ac-
tive duty Service members and appli-
cants for uniformed service about em-
ployment and reemployment rights, 
benefits and obligations. 

(n) Establish points of contact in 
each Reserve component headquarters 
or Reserve regional command, and each 
National Guard State headquarters 
who can render assistance to: 

(1) Members of the National Guard or 
Reserve about employment and reem-
ployment rights, benefits and obliga-
tions. 

(2) Employers of National Guard and 
Reserve members about duty or train-
ing requirements arising from a mem-
ber’s uniformed service or service obli-
gation. 

(o) A designated Reserve component 
representative shall consider, and ac-

commodate when it does not conflict 
with military requirements, a request 
from a civilian employer of a National 
Guard and Reserve member to adjust a 
Service member’s absence from civilian 
employment due to uniformed service 
when such service has an adverse im-
pact on the employer. The representa-
tive may make arrangements other 
than adjusting the period of absence to 
accommodate such a request when it 
serves the best interest of the military 
and is reasonable to do so. 

APPENDIX A TO PART 104—CIVILIAN EM-
PLOYMENT AND REEMPLOYMENT 
RIGHTS, BENEFITS AND OBLIGATIONS 
FOR APPLICANTS FOR, AND SERVICE 
MEMBERS AND FORMER SERVICE 
MEMBERS OF THE UNIFORMED SERV-
ICES 

A. SCOPE OF COVERAGE 

1. The Uniformed Services Employment 
and Reemployment Rights Act (USERRA) 
which is codified in 38 U.S.C. Chapter 43 pro-
vides protection to anyone absent from a po-
sition of civilian employment because of uni-
formed service if: 

a. Advance written or verbal notice was 
given to the civilian employer. 

(1) Advance notice is not required if pre-
cluded by military necessity, or is otherwise 
unreasonable or impossible. 

(2) DoD strongly encourages Service mem-
bers and or applicants for service to provide 
advance notice to their civilian employer in 
writing for each period of pending uniformed 
service. Providing written advance notice is 
preferable to verbal advance notice since it 
easily establishes that this prerequisite to 
retaining reemployment rights was fulfilled. 
Regardless of the means of providing ad-
vance notice, whether written or verbal, it 
should be provided as early as practicable. 
Also, DoD strongly recommends that Re-
serve component members provide advance 
notice to their civilian employers at least 30 
days in advance when it is feasible to do so. 
The advance notice requirement can be met 
by providing the employer with a copy of the 
unit annual training schedule or preparing a 
standardized letter. The sample employer 
notification letter in Appendix B of this part 
may be used for this purpose; 

b. The cumulative length of absences does 
not exceed 5 years; 

c. The individual reports to, or submits an 
application for reemployment, within the 
specified period based on duration of services 
as described in section D of this Appendix; 
and, 
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d. The person’s character of service was 
not disqualifying as described in paragraphs 
A.2.d. and e. of this appendix. 

2. A civilian employer is not required to re-
employ a person if: 

a. The civilian employment was for a brief, 
non-recurrent period and there was no rea-
sonable expectation that the employment 
would continue indefinitely or for a signifi-
cant period. 

b. The employer’s circumstances have so 
changed as to make reemployment impos-
sible or unreasonable. 

c. The reemployment imposes an undue 
hardship on the employer in the case of an 
individual who: 

(1) Has incurred a service connected dis-
ability; or, 

(2) Is not qualified for the escalator posi-
tion or the position last held, and cannot be-
come qualified for any other position of less-
er status and pay after a reasonable effort by 
the employer to qualify the person for such 
positions. 

d. The Service member or former Service 
member was separated from a uniformed 
service with a dishonorable or bad conduct 
discharge, or separated from a uniformed 
service under other than honorable condi-
tions. 

e. An officer dismissed from any Armed 
Force or dropped from the rolls of any 
Armed Force as prescribed under 10 U.S.C. 
1161. 

f. The cumulative length of service exceeds 
five years and no portion of the cumulative 
five years of uniformed service falls within 
the exceptions described in section C. of this 
Appendix. 

g. An employer asserting that he or she is 
not required to reemploy an individual be-
cause the employment was for a brief, non- 
recurrent period, or reemployment is impos-
sible or unreasonable, or reemployment im-
poses an undue hardship on the employer, 
that employer has the burden of proving his 
or her assertion. 

3. Entitlement to protection under 38 
U.S.C. Chapter 43 does not depend on the 
timing, frequency, and duration of training 
or uniformed service. 

B. PROHIBITION AGAINST DISCRIMINATION AND 
ACTS OF REPRISAL 

1. A person who is a member of, applies to 
be a member of, has performed, applies to 
perform, or has an obligation to perform 
service in a uniformed service shall not be 
denied initial employment, reemployment, 
retention in employment, promotion, or any 
employment benefit by an employer on the 
basis of that membership, an application for 
membership, performance of service, or an 
obligation for service in the uniformed serv-
ices. 

2. A person, including a non-Service mem-
ber, shall not be subject to employment dis-

crimination or any adverse employment ac-
tion because he or she has taken an action to 
enforce a protection afforded a Service mem-
ber, has testified or made a statement in or 
in connection with any proceeding con-
cerning employment and reemployment 
rights of a service member, has assisted or 
participated in an investigation, or has oth-
erwise exercised any right provided by 38 
U.S.C. Chapter 43. 

3. An employer shall be considered to have 
engaged in an act of discrimination if an in-
dividual’s membership, application for mem-
bership, service, application for service, or 
obligation for service in the uniformed serv-
ices is a motivating factor in the employer’s 
action, unless the employer can prove that 
the action would have been taken in the ab-
sence of such membership, application for 
membership, performance of service, applica-
tion for service or obligation. 

C. EXCEPTIONS TO THE MAXIMUM PERIOD OF 
SERVICE FOR COVERAGE 

In order to retain reemployment rights and 
benefits provided by 38 U.S.C. Chapter 43, the 
cumulative length of absences from the same 
employer cannot exceed 5 years. Not counted 
toward this limit is: 

1. Service beyond 5 years if required to 
complete an initial service obligation; 

2. Service during which an individual was 
unable to obtain release orders before the ex-
piration of the 5-year cumulative service 
limit through no fault of his or her own; 

3. Inactive duty training; annual training; 
ordered to active duty for unsatisfactory 
participation; active duty by National 
Guardsmen for encampments, maneuvers, 
field operations or coastal defense; or to ful-
fill additional training requirements, as de-
termined by the Secretary concerned, for 
professional skill development, or to com-
plete skill training or retraining; 

4. Involuntary order or call to active duty, 
or retention on active duty; 

5. Ordered to or retained on active duty 
during a war or national emergency declared 
by the President or Congress; 

6. Ordered to active duty in support of an 
operational mission for which personnel have 
been involuntarily called to active duty; 

7. Performing service in support of a crit-
ical mission or requirement, as determined 
by the Secretary concerned; 

8. Performing service in the National 
Guard when ordered to active duty by the 
President to suppress an insurrection or re-
bellion, repel an invasion, or execute laws of 
the United States; and, 

9. Voluntary recall to active duty of re-
tired regular Coast Guard officers or retired 
enlisted Coast Guard members. 
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D. APPLICATIONS FOR REEMPLOYMENT 

1. For service of 30 days or less, or for an 
absence for an examination to determine the 
individual’s fitness to perform uniformed 
service, the Service member or applicant 
must report to work not later than the be-
ginning of the first full regularly scheduled 
work period on the first full calendar day fol-
lowing the completion of service or the ex-
amination, after allowing for an eight hour 
rest period following safe transportation to 
his or her residence. 

2. For service of 31 days or more but less 
that 181 days, the Service member must sub-
mit an application for reemployment not 
later than 14 days after completion of serv-
ice, or by the next full calendar day when 
submitting an application within the 14 day 
limit was impossible or unreasonable 
through no fault of the Service member. 

3. For service of 181 days or more, the Serv-
ice member must submit an application for 
reemployment not later than 90 days after 
the completion of service. 

4. If hospitalized or convalescing from an 
illness or injury incurred or aggravated dur-
ing service, the Service member must, at the 
end of the period necessary for recovery, fol-
low the same procedures, based on length of 
service, as described in sections D.1. through 
D.3. of this appendix. The period of hos-
pitalization or convalescence may not nor-
mally exceed 2 years. 

5. Anyone who fails to report or apply for 
reemployment within the specified period 
shall not automatically forfeit entitlement 
to reemployment rights and benefits, but is 
subject to the rules of conduct, established 
policies, general practices of the employer 
pertaining to explanations and discipline be-
cause of an absence from scheduled work. 

E. DOCUMENTATION UPON RETURN 

1. If service is for 31 days or more, a Serv-
ice member must provide documentation, 
upon request from the employer, that estab-
lishes: 

a. He or she made application to return to 
work within the prescribed time period; 

b. He or she has not exceeded the 5-year cu-
mulative service limit; and 

c. His or her reemployment rights were not 
terminated because of character of service as 
described in paragraphs A.2.d. and e. of this 
appendix. 

2. Failure to provide documentation can-
not serve as a basis for denying reemploy-
ment to the Service member, former Service 
member, or applicant if documentation does 
not exist or is not readily available at the 
time of the employer’s request. However, if 
after reemployment, documentation becomes 
available that establishes that the Service 
member or former Service member does not 
meet one or more of the requirements con-
tained in section E.1. of this appendix, the 

employer may immediately terminate the 
employment. 

F. POSITION TO WHICH ENTITLED UPON 
REEMPLOYMENT 

1. Reemployment position for service of 90 
days or less: 

a. The position the person would have at-
tained if continuously employed (the ‘‘esca-
lator’’ position) and if qualified to perform 
the duties; or, 

b. The position in which the person was 
employed in when he or she departed for uni-
formed service, but only if the person is not 
qualified to perform the duties of the esca-
lator position, despite the employer’s reason-
able efforts to qualify the person for the es-
calator position. 

2. Reemployment position for service of 91 
days or more: 

a. The escalator position, or a position of 
like seniority, status and pay, the duties of 
which the person is qualified to perform; or, 

b. The position in which the person was 
employed in when he or she departed for uni-
formed service or a position of like seniority, 
status and pay, the duties of which the per-
son is qualified to perform, but only if the 
person is not qualified to perform the duties 
of the escalator position after the employer 
has made a reasonable effort to qualify the 
person for the escalator position. 

3. If a person cannot become qualified, 
after reasonable efforts by the employer to 
qualify the person, for either the escalator 
position or the position formerly occupied by 
the employee as provided in sections F.1. and 
F.2. of this appendix, for any reason (other 
than disability), the person must be em-
ployed in any other position of lesser status 
and pay that the person is qualified to per-
form, with full seniority. 

G. POSITION TO WHICH ENTITLED IF DISABLED 

If a person who is disabled because of serv-
ice cannot (after reasonable efforts by the 
employer to accommodate the disability) be 
employed in the escalator position, he or she 
must be reemployed: 

1. In any other position that is equivalent 
to the escalator position in terms of senior-
ity, status, and pay that the person is quali-
fied or can become qualified to perform with 
reasonable efforts by the employer; or, 

2. In a position, consistent with the per-
son’s disability, that is the nearest approxi-
mation to the position in terms of seniority, 
status, and pay to the escalator or equiva-
lent position. 

H. REEMPLOYMENT BY THE FEDERAL 
GOVERNMENT 

1. A person who was employed by a Federal 
Executive Agency when he or she departed 
for uniformed service must be reemployed 
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using the same order of priorities as pre-
scribed in sections F. and G. of this appendix 
as appropriate. If the Director of OPM deter-
mines that the Federal Executive Agency 
that employed the person no longer exists 
and the functions have not been transferred 
to another Federal Executive Agency, or it is 
impossible or unreasonable for the agency to 
reemploy the person, the Director of OPM 
shall identify a position of like seniority, 
status, and pay at another Federal Executive 
Agency that satisfies the reemployment cri-
teria established for private sector employ-
ers, sections F. and G. of this appendix, and 
for which the person is qualified and ensure 
that the person is offered such position. 

2. If a person was employed by the Judicial 
Branch or the Legislative Branch of the Fed-
eral Government when he or she departed for 
uniformed service, and the employer deter-
mines that it is impossible or unreasonable 
to reemploy the person, the Director of OPM 
shall, upon application by the person, ensure 
that an offer of employment in a Federal Ex-
ecutive Agency is made. 

3. If the Adjutant General of a State deter-
mines that it is impossible or unreasonable 
to reemploy a person who was employed as a 
National Guard technician, the Director of 
OPM shall, upon application by the person, 
ensure that an offer of employment in a Fed-
eral Executive Agency is made. 

I. REEMPLOYMENT BY CERTAIN FEDERAL 
AGENCIES 

1. The heads of the Federal Bureau of In-
vestigation, the Central Intelligence Agency, 
the Defense Intelligence Agency, the Na-
tional Imagery and Mapping Agency, the Na-
tional Security Agency, and, as determined 
by the President, any Executive Agency or 
unit thereof, the principal function of which 
is to conduct foreign intelligence or counter-
intelligence activities, shall prescribe proce-
dures for reemployment rights for their 
agency that are similar to those prescribed 
for private and other Federal agencies. 

2. If an appropriate officer of an agency re-
ferred to in subsection I.1. of this appendix 
determines that reemployment of a person 
who was an employee of that agency when he 
or she departed for uniformed service is im-
possible or unreasonable, the agency shall 
notify the person and the Director of OPM. 
The Director of OPM shall, upon application 
by that person, ensure that the person is of-
fered employment in a position in a Federal 
Executive Agency. 

J. GENERAL RIGHTS AND BENEFITS 

1. A person who is reemployed under 38 
U.S.C. Chapter 43 is entitled to the seniority, 
and other rights and benefits determined by 
seniority that the person had upon com-
mencing uniformed service, and any addi-
tional seniority, and rights and benefits he 

or she would have attained if continuously 
employed. 

2. A person who is absent by reason of uni-
formed service shall be deemed to be on fur-
lough or leave of absence from his or her ci-
vilian employer and is entitled to such other 
rights and benefits not determined by senior-
ity as generally provided by the employer to 
employees on furlough or leave of absence 
having similar seniority, status and pay who 
are also on furlough or leave of absence, as 
provided under a contract, policy, agree-
ment, practice or plan in effect during the 
Service member’s absence because of uni-
formed service. 

3. The individual may be required to pay 
the employee cost, if any, of any funded ben-
efit continued to the same extent other em-
ployees on furlough or leave of absence are 
required to pay. 

K. LOSS OF RIGHTS AND BENEFITS 

If, after being advised by his or her em-
ployer of the specific rights and benefits to 
be lost, a Service member, former Service 
member or applicant of uniformed service 
knowingly provided written notice of intent 
not to seek reemployment after completion 
of uniformed service, he or she is no longer 
entitled to any non-seniority based rights 
and benefits. This includes all non-seniority 
based rights and benefits provided under any 
contract, plan, agreement, or policy in effect 
at the time of entry into uniformed service 
or established while performing such service, 
and are generally provided by the employer 
to employees having similar seniority, sta-
tus and pay who are on furlough or leave of 
absence. 

L. RETENTION RIGHTS 

A person who is reemployed following uni-
formed service cannot be discharged from 
employment, except for cause: 

1. Within 1 year after the date of reemploy-
ment if that person’s service was 181 days or 
more; or, 

2. Within 180 days after the date of reem-
ployment if such service was 31 days or more 
but less than 181 days. 

M. ACCRUED LEAVE 

During any period of uniformed service, a 
person may, upon request, use any vacation, 
annual leave, or similar leave with pay ac-
crued before the commencement of that pe-
riod of service. 

N. HEALTH PLANS 

An employer who provides employee health 
plan coverage, including group health plans, 
must allow the Service member to elect to 
continue personal coverage, and coverage for 
his or her dependents under the following 
circumstances: 
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1. The maximum period of coverage of a 
person and the person’s dependents under 
such an election shall be the lesser of: 

a. The 18 month period beginning on the 
date on which the person’s absence begins; or 

b. The day after the date on which the per-
son was required to apply for or return to a 
position or employment as specified in sec-
tion D. of this appendix, and fails to do so. 

2. A person who elects to continue health 
plan coverage may be required to pay up to 
102 percent of the full premium under the 
plan, except a person on active duty for 30 
days or less cannot be required to pay more 
than the employee’s share, if any, for the 
coverage. 

3. An exclusion or waiting period may not 
be imposed in connection with the reinstate-
ment of coverage upon reemployment if one 
would not have been imposed had coverage 
not been terminated because of service. How-
ever, an exclusion or waiting period may be 
imposed for coverage of any illness or injury 
determined by the Secretary of Veterans Af-
fairs to have been incurred in, or aggravated 
during, the performance of uniformed serv-
ice. 

O. EMPLOYEE PENSION BENEFIT PLANS 

1. This section applies to individuals whose 
pension benefits are not provided by the Fed-
eral Employees’ Retirement System (FERS) 
or the Civil Service Retirement System 
(CSRS), or a right provided under any Fed-
eral or State law governing pension benefits 
for governmental employees. 

2. A person reemployed after uniformed 
service shall be treated as if no break in 
service occurred with the employer(s) main-
taining the employee’s pension benefit plan. 
Each period of uniformed service, upon reem-
ployment, shall be deemed to constitute 
service with the employer(s) for the purpose 
of determining the nonforfeitability of ac-
crued benefits and accrual of benefits. 

3. An employer reemploying a Service 
member or former Service member under 38 
U.S.C. Chapter 43 is liable to the plan for 
funding any obligation attributable to the 
employer of the employee’s pension benefit 
plan that would have been paid to the plan 
on behalf of that employee but for his or her 
absence during a period of uniformed service. 

4. Upon reemployment, a person has three 
times the period of military service, but not 
to exceed five years after reemployment, 
within which to contribute the amount he or 
she would have contributed to the pension 
benefit plan if he or she had not been absent 
for uniformed service. He or she is entitled 
to accrued benefits of the pension plan that 
are contingent on the making of, or are de-
rived from, employee contributions or elec-
tive deferrals only to the extent the person 
makes payment to the plan. 

P. FEDERAL EMPLOYEES’ RETIREMENT SYSTEM 
(FERS) 

1. Federal employees enrolled in FERS who 
are reemployed with the Government are al-
lowed to make up contributions to the Thrift 
Savings Fund over a period specified by the 
employee. However, the makeup period may 
not be shorter than two times nor longer 
than four times the period of absence for uni-
formed service. 

2. Employees covered by the FERS are en-
titled to have contributions made to the 
Thrift Savings Fund on their behalf by the 
employing agency for their period of absence 
in an amount equal to one percent of the em-
ployee’s basic pay. If an employee covered by 
FERS makes contributions, the employing 
agency must make matching contributions 
on the employee’s behalf. 

3. The employee shall be credited with a 
period of civilian service equal to the period 
of uniformed service, and the employee may 
elect, for certain purposes, to have his or her 
separation treated as if it had never oc-
curred. 

4. This benefit applies to any employee 
whose release from uniformed service, dis-
charge from hospitalization, or other similar 
event make him or her eligible to seek reem-
ployment under 38 U.S.C. Chapter 43 on or 
after August 2, 1990. 

5. Additional information about Thrift 
Saving Plan (TSP) benefits is available in 
TSP Bulletins 95–13 and 95–20. A fact sheet is 
included in TSP Bulletin 95–20 which de-
scribes benefits and procedures for eligible 
employees. Eligible employees should con-
tact their personnel office for information 
and assistance. 

Q. CIVIL SERVICE RETIREMENT SYSTEM 
(CSRS) 

1. Employees covered by CSRS may make 
up contributions to the TSP, as in section 
P.1. of this appendix. However, no employer 
contributions are made to the TSP account 
of CSRS employees. 

2. This benefit applies to any employee 
whose release from uniformed service, dis-
charge from hospitalization, or other similar 
event makes him or her eligible to seek re-
employment under 38 U.S.C. Chapter 43 on or 
after August 2, 1990. 

3. Additional information about TSP bene-
fits is available in TSP Bulletins 95–13 and 
95–20. A fact sheet is included in TSP Bul-
letin 95–20 which describes benefits and pro-
cedures for eligible employees. Eligible em-
ployees should contact their personnel office 
for information and assistance. 

R. INFORMATION AND ASSISTANCE 

Information and informal assistance con-
cerning civilian employment and reemploy-
ment is available through the National Com-
mittee for Employer Support of the Guard 
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and Reserve (NCESGR). NCESGR representa-
tives can be contacted by calling 1–800–336– 
4590. 

S. ASSISTANCE IN ASSERTING CLAIMS 

1. A person may file a complaint with the 
Secretary of Labor if an employer, including 
any Federal Executive Agency or OPM, has 
failed or refused, or is about to fail or refuse, 
to comply with employment or reemploy-
ment rights and benefits. The complaint 
must be in writing, and include the name 
and address of the employer, and a summary 
of the allegation(s). 

2. The Secretary of Labor shall investigate 
each complaint and, if it is determined that 
the allegation(s) occurred, make reasonable 
efforts to ensure compliance. If these efforts 
are unsuccessful, the Secretary of Labor 
shall notify the complainant of the results 
and advise the complainant of his or her en-
titlement to pursue enforcement. 

3. The Secretary of Labor shall, upon re-
quest, provide technical assistance to a 
claimant and, when appropriate, to the 
claimant’s employer. 

T. ENFORCEMENT 

1. State or Private Employers. 
a. A person may request that the Secretary 

of Labor refer a complaint to the Depart-
ment of Justice. If the Department of Jus-
tice is reasonably satisfied that the person is 
entitled to the rights or benefits sought, the 
Department of Justice may appear on behalf 
of, and act as attorney for, the complainant, 
and commence an action for appropriate re-
lief, or the individual may commence an ac-
tion on his or her own behalf in the appro-
priate Federal district court. 

b. The district court hearing the complaint 
can require the employer to: 

(1) Comply with the law; 
(2) Compensate the person for any loss of 

wages or benefits suffered; and 
(3) If the court determines that the em-

ployer willfully failed to comply with the 
law, pay the person an amount equal to the 
amount of lost wages or benefits as liq-
uidated damages. 

c. A person may file a private suit against 
an employer without the Secretary of La-
bor’s assistance if he or she: 

(1) Has chosen not to seek the Secretary’s 
assistance; 

(2) Has chosen not to request that the Sec-
retary refer the complaint to the Depart-
ment of Justice; or 

(3) Has refused the Department of Justice’s 
representation of his or her complaint. 

d. No fees or court costs shall be charged 
or taxed against any person filing a claim. 
The court may award the person who pre-
vails reasonable attorney fees, expert wit-
ness fees, and other litigation expenses. 

2. Federal Government as the Employer. 

a. The same general enforcement proce-
dures established for private employers are 
applied to Federal Executive Agencies as an 
employer; however, if unable to resolve the 
complaint, the Secretary of Labor shall refer 
the complaint to the Office of Special Coun-
sel, which shall represent the individual in a 
hearing before the Merit Systems Protection 
Board if reasonably satisfied that the indi-
vidual is entitled to the rights and benefits 
sought. The claimant also has the option of 
directly filing a complaint with the Merit 
Systems Protection Board on his or her own 
behalf. 

b. A person who is adversely affected or ag-
grieved by a final order or decision of the 
Merit Systems Protection Board may peti-
tion the United States Court of Appeals for 
the Federal Circuit to review the final order 
or decision. 

3. Federal Intelligence Agency as the Em-
ployer. An individual employed by a Federal 
Intelligence Agency listed in subparagraph 
I.1. of this appendix, may submit a claim to 
the inspector general of the agency. 

APPENDIX B TO PART 104—SAMPLE EM-
PLOYER NOTIFICATION OF UNIFORMED 
SERVICE 

This is to inform you that (insert applicant 
or Service member’s name) must report for 
military training or duty on (insert date). 
My last period of work will be on (insert 
date), which will allow me sufficient time to 
report for military duty. I will be absent 
from my position of civilian employment for 
approximately (enter expected duration of 
duty as specified on your orders, and include 
the applicable period you have to return or 
submit notification of your return to work) 
while performing military training or duty 
unless extended by competent military au-
thority or delayed by circumstances beyond 
my control. I otherwise expect to return to 
work on (insert date). 

llllllllllllllllllllllll

Signature and date 

llllllllllllllllllllllll

Employer acknowledgment and date 

PART 107—PERSONAL SERVICES 
AUTHORITY FOR DIRECT HEALTH 
CARE PROVIDERS 

Sec. 
107.1 Purpose. 
107.2 Applicability and scope. 
107.3 Definitions. 
107.4 Policy. 
107.5 Procedures. 
107.6 Responsibilities. 

ENCLOSURE 1 TO PART 107—TABLE OF AUTHOR-
IZED COMPENSATION RATES 
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AUTHORITY: 10 U.S.C. 1091; Federal Acquisi-
tion Regulation (FAR), part 37. 

SOURCE: 50 FR 11693, Mar. 25, 1985, unless 
otherwise noted. 

§ 107.1 Purpose. 
This part establishes policy under 10 

U.S.C. 1091, ‘‘Contracts For Direct 
Health Care Providers,’’ and assigns re-
sponsibility for implementing the au-
thority for personal services contracts 
for direct health care providers. 

§ 107.2 Applicability and scope. 
(a) This part applies to the Office of 

the Secretary of Defense (OSD) and the 
Military Departments. 

(b) It applies only to personal serv-
ices contracts awarded under 10 U.S.C. 
1091 for direct health care providers. 

§ 107.3 Definitions. 
(a) Personal Services Contract. A con-

tract that, by its express terms or as 
administered, makes the contractor 
personnel appear, in effect, to be gov-
ernment employees. 

(b) Direct Health Care Providers. 
Health services personnel who partici-
pate in clinical patient care and serv-
ices. This does not include personnel 
whose duties are primarily administra-
tive or clerical, nor personnel who pro-
vide maintenance or security services. 

§ 107.4 Policy. 
(a) It is the policy of the Department 

of Defense that when in-house sources 
are insufficient to support the medical 
mission of the Military Departments, 
personal services contracts under 10 
U.S.C. 1091 may be executed. 

(b) It is the purpose of personal serv-
ices contracts to facilitate mission ac-
complishment, maximize beneficiary 
access to military MTFs, maintain 
readiness capability, reduce use of the 
Civilian Health and Medical Program 
of the Uniformed Services (CHAMPUS), 
and enhance quality of care by pro-
moting the continuity of the patient/ 
provider relationship. 

(c) Personal services contractors 
shall be subject to the same quality as-
surance, credentialing processes, and 
other standards as those required of 
military health care providers. In addi-
tion, providers, other than para-profes-
sionals, must be licensed in accordance 

with State or host country require-
ments to perform the contract services. 

(d) In establishing lines of authority 
and accountability, DoD supervisors 
may direct the activities of personal 
services contractors on the same basis 
as DoD employees. However, the rights, 
benefits, and compensation of personal 
services contractors shall be deter-
mined solely in accordance with the 
personal service contract. 

(e) Requests for personal services 
contracts contemplating reimburse-
ment at the maximum rate of basic pay 
and allowances under 10 U.S.C. 1091 
shall be approved at the major com-
mand level. The 0–6 grade shall be used 
sparingly and subsequently will be sub-
ject to review. 

§ 107.5 Procedures. 

(a) Each contract under 10 U.S.C. 1091 
with an individual or with an entity, 
such as a professional corporation or 
partnership, for the personal services 
of an individual must contain language 
specifically acknowledging the indi-
vidual as a personal services contractor 
whose performance is subject to super-
vision and direction by designated offi-
cials of the Department of Defense. 

(b) The appearance of an employer- 
employee relationship created by the 
DoD supervision of a personal services 
contractor will normally support a lim-
ited recognition of the contractor as 
equal in status to a DoD employee in 
disposing of personal injury claims 
arising out of the contractor’s perform-
ance. Personal injury claims alleging 
negligence by the contractor within 
the scope of his or her contract per-
formance, therefore, will be processed 
as claims alleging negligence by DoD 
military or civil service personnel. 

(c) Compensation for personal serv-
ices contractors under 10 U.S.C. 1091 
shall be within the limits established 
in the Table of Authorized Compensa-
tion Rates (see enclosure 1). Prorated 
compensation based upon hourly, daily, 
or weekly rates may be awarded when 
a contractor’s services are not required 
on a full-time basis. In all cases, how-
ever, a contractor may be compensated 
only for periods of time actually de-
voted to the delivery of services re-
quired by the contract. 
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(d) Contracts for personal services 
entered into shall be awarded and ad-
ministered pursuant to the provisions 
of the Federal Acquisition Regulation 
(FAR), part 37 and DoD and depart-
mental supplementary contracting pro-
visions. 

§ 107.6 Responsibilities. 

(a) The Military Departments shall 
be responsible for the management of 
the direct health care provider con-
tracting program, ensuring that effec-
tive means of obtaining adequate qual-
ity care is achieved in compliance with 
the FAR, part 37. The portion of the 
Military Department regulations en-
suring that compensation provided for 
a particular type of service is based on 
objective criteria and is not susceptible 
to individual favoritism shall be 
stressed. 

(b) The Office of the Assistant Sec-
retary of Defense (Health Affairs) 
(OASD(HA)) shall be responsible for 
monitoring the personal services con-
tracting program. 

ENCLOSURE 1 TO PART 107—TABLE OF 
AUTHORIZED COMPENSATION RATES 

Occupation/specialty group 

Compensation rate 
not to exceed 

Pay 
grade 

Years of serv-
ice 

I. Physicians and dentists ................ 0–6 Over 26. 
II. Other individuals, including nurse 

practitioners, nurse anesthetists, 
and nurse midwives, but exclud-
ing paraprofessionals.

0–5 Over 20 but 
less than 
22. 

III. All registered nurses, except 
those who are included in Group 
II.

0–4 Over 16 but 
less than 
18. 

IV. Paraprofessionals ...................... 0–3 Over 6 but 
less than 8. 

PART 110—STANDARDIZED RATES 
OF SUBSISTENCE ALLOWANCE 
AND COMMUTATION INSTEAD 
OF UNIFORMS FOR MEMBERS OF 
THE SENIOR RESERVE OFFICERS’ 
TRAINING CORPS 

Sec. 
110.1 Reissuance and purpose. 
110.2 Applicability. 
110.3 Policy. 
110.4 Responsibilities. 
110.5 Procedures. 
110.6 Information requirement. 

APPENDIX A TO PART 110—CLIMATIC ZONES 
USED TO DETERMINE RATES OF COMMUTA-
TION ALLOWANCE 

APPENDIX B TO PART 110—FORMULA FOR 
ROTC COMMUTATION RATES 

APPENDIX C TO PART 110—APPLICATION OF 
BASIC COURSE FORMULA (MALE AND FE-
MALE MEMBERS) (SAMPLE) 

APPENDIX D TO PART 110—APPLICATION OF 
ADVANCED COURSE FORMULA (MALE AND 
FEMALE MEMBERS) (SAMPLE) 

APPENDIX E TO PART 110—APPLICATION OF 4- 
WEEK SUMMER FIELD TRAINING FORMULA 
(SAMPLE) 

AUTHORITY: 10 U.S.C. 2101–2111, 37 U.S.C. 
209, 50 App. U.S.C. 456(a). 

SOURCE: 51 FR 26886, July 28, 1986, unless 
otherwise noted. 

§ 110.1 Reissuance and purpose. 
This part reissues 32 CFR part 110 im-

plementing Pub. L. 88–647, 92–171, and 
98–94 and updates policy, assigns re-
sponsibilities, and prescribes proce-
dures for determining commutation 
rates for Reserve Officers’ Training 
Corps (ROTC) detachments offered 
commutation funds instead of uni-
forms. 

§ 110.2 Applicability. 
This part applies to the Office of the 

Secretary of Defense (OSD), the Mili-
tary Departments, and the Defense Lo-
gistics Agency (DLA) (hereafter re-
ferred to collectively as ‘‘DoD Compo-
nents’’). The term ‘‘Military Services,’’ 
as used herein, refers to the Army, 
Navy, Air Force, and Marine Corps. 

§ 110.3 Policy. 
It is DoD policy to provide subsist-

ence allowance in accordance with Pub. 
L. 92–171 and to eligible participants of 
senior ROTC programs and commuta-
tion funds instead of uniforms (section 
2110, Pub. L. 88–647) for members of sen-
ior ROTC programs at eligible schools. 

§ 110.4 Responsibilities. 
(a) The Assistant Secretary of Defense 

(Force Management and Personnel) 
(ADS(FM&P)), or designee, shall: 

(1) Administer the overall DoD ROTC 
program. 

(2) Maintain liaison with the Military 
Departments regarding the functioning 
of the ROTC program. 

(3) Announce the standard rates of 
commutation instead of uniforms to 
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the Military Departments not later 
than August 1 each year. 

(b) The Director, Defense Logistics 
Agency (DLA), shall provide the Mili-
tary Departments during December of 
each year the current unit price list of 
uniform items to be used the following 
fiscal year. 

(c) The Secretaries of the Military De-
partments shall: 

(1) Prescribe the standard uniform 
items for each climatic zone, sex, and 
course (basic and advanced) in quan-
tities authorized to be provided. 

(2) Develop the communication rates, 
based on the standard Military Service 
uniforms, and establish procedures for 
rate review on an annual basis. 

(3) Submit to the ASD(FM&P) an es-
timate of the rates of commutation, 
based on the latest DLA clothing rate, 
for climatic zones by sex and course 
not later than July 1 of each year. 

(4) Classify educational institutions 
as Military Colleges (MC), Civilian Col-
leges (CC), or Military Junior Colleges 
(MJC), hereafter also called schools. 

(5) Conduct inspections to ensure 
that the schools meet the requirements 
for the respective classifications and 
that those receiving commutation 
funds provide quality uniforms in suffi-
cient quantities. 

(6) Program and budget for subsist-
ence allowance and commutation, in-
stead of uniforms, for members of the 
senior ROTC program. 

§ 110.5 Procedures. 

(a) Classification of institutions hosting 
Senior ROTC Units. Educational institu-
tions hosting senior ROTC units main-
tained by the Military Departments 
shall be classified as essentially mili-
tary or civilian colleges or univer-
sities. 

(1) The classification MC shall be as-
signed to units established in: 

(i) Essentially military colleges or 
universities that, for purposes of quali-
fying as an MC under 50 U.S.C. App. 
456(a)(1): 

(A) Confer baccalaureate or graduate 
degrees. 

(B) Require a course in military 
training throughout the undergraduate 
course for all qualified undergraduate 
students. 

(C) Organize their military students 
as a corps of cadets under constantly 
maintained military discipline. 

(D) Require all members of the corps, 
including those nonmembers enrolled 
in the ROTC, to be habitually in uni-
form when on campus. 

(E) Have as their objective the devel-
opment of the military students’ char-
acter by means of military training 
and the regulation of their conduct in 
accordance with the principles of mili-
tary discipline. 

(F) In general, meet military stand-
ards similar to those maintained at the 
Military Service academies. 

(ii) The designation ‘‘all qualified un-
dergraduate students,’’ under para-
graph (a)(i)(B) of this section means all 
physically fit students except: 

(A) Female students who waive their 
right to participate as provided by Pub. 
L. 95–485, section 809. 

(B) Foreign nationals. 
(C) Students who are not liable for 

induction by virtue of having honor-
ably completed active training and 
service. 

(D) Students who are pursuing spe-
cial undergraduate courses beyond 4 
years after completing the required 
military training. 

(E) Certain categories of students 
who are excused specifically by admin-
istrative decision and approved by the 
ROTC unit commander. 

(2) The classification CC shall be as-
signed when units are established at ci-
vilian colleges and universities that 
are not operated on an essentially mili-
tary basis, but that confer bacca-
laureate or graduate degrees. 

(3) The classification MJC shall be 
assigned when ROTC units are estab-
lished at essentially military schools 
that provide junior college or junior 
college and high school instruction, 
but DO NOT confer baccalaureate de-
grees. Those units shall meet all other 
requirements of an MC. (See Pub. L. 88– 
647). 

(b) Qualifying for the special rate of 
commutation. (1) To qualify for payment 
at the special rate of commutation in-
stead of uniforms, an institution classi-
fied MC or CC shall meet in addition to 
paragraphs (a) (1), or (2), respectively 
the requirements below. An institution 
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classified an MJC shall meet, in addi-
tion to paragraph (a)(1) (except para-
graphs (a)(1)(i) (A) and (B)), the re-
quirements below: 

(i) Organize and maintain within 
their undergradute student bodies a 
self-contained corps of cadets. 

(ii) Require all members of the corps 
of cadets to be in appropriate uniform 
at all times while on the campus. 

(iii) House all members of the corps 
of cadets in barracks separate from 
nonmembers. 

(iv) Require all members of the corps 
of cadets to be under constantly main-
tained military discipline on a 24- 
hours-per-day, 7-days-per-week basis. 

(v) Require all physically qualified 
members of the above corps of cadets 
to be enrolled in the basic course of 
ROTC, except: 

(A) Female students who waive their 
right to participate as provided by Pub. 
L. 95–485. 

(B) Foreign nationals. 
(C) Students who are not liable for 

induction by virtue of having com-
pleted honorably active training and 
service. 

(D) Certain categories of students are 
excused specifically by administrative 
decisions. 

(E) Other students whose enrollment 
is prevented by provisions or appro-
priate regulations of a Military Depart-
ment. 

(2) MCs, CCs, or MJCs may be paid 
the special rate of commutation only 
for those members of the corps of ca-
dets meeting the requirements set 
forth in paragraph (b)(1), who are en-
rolled in ROTC. The requirements of 
paragraphs (b)(1) (iii) and (iv), may be 
waived for married students, graduate 
students, and day students who are not 
housed with the corps of cadets. Day 
students are those ROTC cadets who 
are authorized by university officials 
to reside off campus within a reason-
able commuting distance to the univer-
sity. 

(3) Institutions designated as MCs 
may enroll into the ROTC, of the ap-
propriate Military Service, those stu-
dents who, for various reasons, are not 
required to be members of the corps of 
cadets. These institutions shall re-
ceive, for such student only, the stand-
ard commutation rate. The special rate 

shall be authorized for eligible females 
who elect to participate as enrolled 
senior ROTC cadets, provided that the 
requirements of paragraphs (b)(1) (ii), 
(iii), and (iv) are met or unless these 
requirements are waived under the pro-
visions of paragraph (a)(1)(ii)(E). 

(c) Subsistence allowance and commuta-
tion rates—(1) Subsistence allowances. 
Payment that is made by the Military 
Departments instead of rations to each 
contract cadet enrolled in the ad-
vanced course and for each scholarship 
cadet enrolled in the basic or advanced 
course. 
Payments are as prescribed in the DoD 
Military Pay and Allowances Entitle-
ments Manual, part 8, chapter 4. The 
following rates are established for pay-
ment of subsistence allowance: 

(i) Except when on summer fiel train-
ing or practice cruises, when subsist-
ence in kind is furnished, or when oth-
erwise on active duty, the subsistence 
allowance for each enrolled member of 
the advanced training program in the 
senior ROTC shall be $100 per month 
for not more than a total of 20 months. 

(ii) Except when on summer field 
training or practice cruises, when sub-
sistence in kind is furnished, the sub-
sistence allowance for each cadet or 
midshipman appointed under the finan-
cial assistance program for specially 
selected members, under the provisions 
of Pub. L. 88–647, shall be $100 per 
month for not more than a total of 20 
months during the basic course train-
ing program and $100 per month for not 
more than a total of 20 months during 
the advanced course training program 
unless the individual has been author-
ized extended entitlements under the 
provisions of Pub. L. 98–94. The $100 per 
month subsistence may be authorized 
for not more than a total of 30 months 
during the advanced course training 
program when an extended financial 
assistance entitlement is approved by 
the Military Service Secretary of the 
Military Department concerned. 

(2) Commutation instead of uniforms. 
Commutation is payment made by the 
Military Departments to an institution 
instead of the issue of uniforms to 
ROTC cadets in accordance with Pub. 
L. 88–647. Certain MCs, CCs, and MJCs 
that maintain senior ROTC units may 
elect to receive commutation instead 
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of Government clothing. In such in-
stances, the commutation rate shall in-
clude not only the uniform, but the 
procurement, receipt, storage, mainte-
nance, and issue of the uniform as out-
lined in paragraph (c)(2)(xi), and shown 
in Appendix B. 

(i) The Military Departments shall 
develop the commutation rates and es-
tablish procedures for their review on 
an annual basis. The review shall be 
scheduled during May so that the cur-
rent unit price list disseminated by the 
DLA during the previous December of 
each year can be used to develop the 
commutation rates and made available 
to institutions for use at the beginning 
of the fall term. The commutation pay-
ment shall be made to the institutions 
based on the number of students en-
rolled and in attendance for at least 60 
consecutive days. 

(ii) Commutation rates for uniforms 
shall be based on the latest approved 
items of clothing for each climatic 
zone and computed using the formulas 
listed in Appendix B. Appendices C, D, 
and E are examples of the application 
of the various formulas to determine 
the amounts that can be paid to quali-
fying institutions. 

(iii) Standard commutation rates for 
the basic course (first 2 years) of the 
senior ROTC shall be payable in the in-
dicated amount on an annual basis not 
to exceed 2 years to CCs that offer Mili-
tary Science (MS) I and II or equiva-
lent. The rates shall be paid after ca-
dets have been enrolled 60 days. 

(iv) Standard rates for the advanced 
course cover the 2-year period that 
each member is enrolled in advanced 
course training in the senior ROTC 
(Appendix D). These rates shall be paid 
after cadets have been enrolled for 60 
days in the advanced course. Commuta-
tion funds for camp uniforms, if paid, 
shall be in addition to payments for 
the advanced course. 

(v) Special rates of commutation 
shall be paid for students enrolled at 
MCs, CCs, or MJCs fulfilling the re-
quirements of paragraph (b). 

(vi) Special rates of commutation 
shall be identical for all the Military 
Services for those qualifying institu-
tions defined in paragraph (b). These 
rates shall be three times the highest 
standard rate submitted by sex and 

course from the Military Departments 
for climatic zones 1 or 2. Each Military 
Department shall submit special rate 
estimates for zones 1 and 2 to the As-
sistant Secretary of Defense 
(ASD(FM&P), or designee, not later 
than July 1. The special rates shall be 
announced by the ASD(FM&P), or des-
ignee, not later than August 1 of each 
year. 

(vii) Special rates of commutation 
for students enrolled in the basic 
course (MS I and II or equivalent) of 
MCs, CCs, and MJCs shall be paid on an 
annual basis not to exceed 2 years. Spe-
cial rates for students enrolled in the 
advanced course (MS III and IV or 
equivalent) of MCs, CCs, or MJCs shall 
be paid for the 2-year period that each 
member is enrolled in the advanced 
course. 

(viii) Commutation for the basic 
course and the advanced course shall 
be paid based on Appendices C and D, 
respectively. 

(ix) One-half of the special commuta-
tion rate shall be paid to the institu-
tion for those students enrolled in the 
second year of the advanced course for 
whom the institution previously has 
not received commutation. 

(x) The standard rates shown in Ap-
pendix E for summer field training are 
not subject to the special commutation 
rate adjustment. 

(xi) Commutation of uniform funds 
may be expended to support ONLY the 
following activities: 

(A) Procurement, receipt, storage, 
and issue expenses not to exceed 10 per-
cent of the cost for standard uniform 
items in quantities as prescribed by the 
Secretary of the Military Department 
concerned, or distinctive uniforms and 
insignia as prescribed by those institu-
tions that meet the requirements of 
paragraph (b). Marking up or raising 
the price of that paid by an institution 
when items are purchased from mili-
tary inventories is not authorized. 

(B) Alteration and maintenance of 
the uniform, which is defined as laun-
dry, dry cleaning, renovation, alter-
ations and sizing, not to exceed $10 per 
uniform. 

(C) Salary payments to the property 
custodian for custody of uniforms pur-
chased with commutation funds. Such 
custodial fees shall not exceed the 
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specified percent of the commutation 
funds received against the actual en-
rollments in each course listed below 
for the immediate past academic year: 

(1) 15 percent of basic course. 
(2) 5 percent of advance course. 
(3) 5 percent of field training (when 

applicable). 
(D) Purchase of hazard insurance to 

protect uniform inventory against loss. 
(xii) Unexpended commutation of 

uniform funds is the balance remaining 
after all commitments or obligations 
relating to the immediate past aca-
demic year and the amount of retained 
uniform commutation funds (see para-
graph (c)(2)(xii)(A)) have been de-
ducted. The unexpended balance shall 
be computed as of July 1 each year. 
Commitments or obligations relating 
to new year procurement, mainte-
nance, or other allowable activities 
may not be charged against the unex-
pended balance. As an exception, the 
unexpended balance may be used for 
paying bills for procurements of past 
academic years that are submitted 
AFTER the cutoff date of the report re-
quired by paragraph (c)(2)(xii)(C). 

(A) The amount of unexpended uni-
form commutation funds an institution 
may retain from 1 academic year to the 
next for continued financing of the uni-
form program is the greater of $3500 or 
20 percent of the uniform entitlement 
for the immediate past academic year. 

(B) Accumulated funds that exceed 
this limitation shall be returned to the 
Military Services. 

(C) As of July 1 of each year, a uni-
form commutation report DD Form 
2340, ‘‘Annual Report on Uniform Com-
mutation Fund’’ shall be completed by 
the institution receiving commutation 
funds and submitted to the appropriate 
authority for each Military Service by 
July 31. 

(1) The uniform commutation report 
shall include a detailed list of expendi-
tures, total funds available for the im-
mediate past academic year, including 
the unexpended balance from the last 
report, an explanation of any monetary 
adjustments and errors, the balance of 
funds on hand, and the amount being 
refunded to the appropriate Military 
Service as the unexpended balance, if 
any. The report shall be coordinated 
with ROTC unit commanders and 

signed by the appropriate institutional 
official who maintains records of the 
receipt of funds. 

(2) All records on the receipt and ex-
penditure of commutation funds shall 
be subject to periodic audit and inspec-
tion. Institution officials shall be re-
sponsive to recommendations made. 

(d) Inspection. Inspections shall be 
conducted when an ROTC unit is ini-
tially established at an institution 
that does not already host another 
Military Service ROTC unit. Inspec-
tions shall ensure that only those in-
stitutions that meet the requirements 
of paragraphs (a)(1) or (3), are awarded 
the MC or MJC classification and only 
those awarded MC, CC, and MJC classi-
fications that meet the additional re-
quirements of paragraph (b) shall be 
authorized the special rate of com-
mutation instead of uniforms. Inspec-
tions of established units at MCs, CCs, 
and MJCs shall be conducted on an ex-
ception basis. 

(1) The Secretaries of Military De-
partments shall prescribe specific in-
spection procedures applicable to 
ROTC units of their respective Military 
Services. 

(2) When discrepancies are noted at 
institutions, their classifications shall 
be subject to review for resolution or 
withdrawal by the Secretaries of the 
Military Department concerned. In the 
instance of withdrawal of classifica-
tion, the appropriate Military Service’s 
review of, and final notification to, the 
institution shall be within 30 days of 
the date the discrepancy was noted. 

§ 110.6 Information requirement. 
The reporting requirement for para-

graph (c)(2)(xii)(C) is assigned OMB No. 
0704–0200. 

APPENDIX A TO PART 110—CLIMATIC 
ZONES USED TO DETERMINE RATES 
OF COMMUTATION ALLOWANCE 

Zone I 

1. Alabama 
2. Arizona, only 100 mile-wide belt along 

south border 
3. Arkansas, southern two-thirds 
4. California, except area north of 37° 
5. Florida 
6. Georgia 
7. Guam 
8. Hawaii 
9. Kentucky, southeastern one-third 
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10. Louisiana 
11. Mississippi 
12. New Mexico, only 100 mile-wide belt along 

south border 
13. North Carolina 
14. Oklahoma, only southeastern portion 
15. Puerto Rico 
16. South Carolina 
17. Tennessee, except northwest corner 
18. Texas, except area border of 34° north 

Zone II 

1. Alaska 
2. Arizona, except 100 mile-wide belt along 

south border 
3. Arkansas, northern one-third 
4. California, area south of 37° north 
5. Colorado 
6. Connecticut 
7. Delaware 
8. District of Columbia 
9. Idaho 
10. Illinois 
11. Indiana 
12. Iowa 
13. Kansas 
14. Kentucky, NW two-thirds 
15. Maine 
16. Maryland 
17. Massachusetts 
18. Michigan 
19. Minnesota 
20. Missouri 
21. Montana 
22. Nebraska 
23. Nevada 
24. New Hampshire 
25. New Jersey 
26. New Mexico, except a 100 mile-wide belt 

along south border 
27. New York 
28. North Dakota 
29. Ohio 
30. Oklahoma, except the southeast portion 
31. Oregon 
32. Pennsylvania 
33. Rhode Island 
34. South Dakota 
35. Tennessee, only the northwest corner 
36. Texas, only area north of 34° north 
37. Utah 
38. Vermont 
39. Virginia 
40. Washington 
41. West Virginia 
42. Wisconsin 
43. Wyoming 

The climate zones listed above are to be 
used as a guide to determine clothing re-
quirements for a specific detachment. Wind 
chill equivalent temperatures can vary wide-
ly for areas within close proximity to each 
other due to variations in wind velocity and 
elevation. Detachment commanders may re-
quest a zone change by submitting evidence 
to the Major Command of the appropriate 

Military Service that the wind chill equiva-
lent temperature for the coldest month has 
been within the limits of the requested zone 
classification for the past 3 consecutive 
years. 

ATTACHMENT TO APPENDIX A TO PART 110— 
CLIMATIC ZONES USED TO DETERMINE RATES 
OF COMMUTATION ALLOWANCE (FORMULA) 

The Standard and special commutation 
rates are based on the latest approved items 
of clothing for each climatic zone. The zones 
are: 

Zone Temperature range 

1 ................... 32 degrees Fahrenheit and above. 
2 ................... Below 32 degrees Fahrenheit. 

To determine the appropriate zone for each 
ROTC detachment, use the table below. 
Enter the appropriate dry bulb temperature 
at the top and read down. Find the wind ve-
locity on the left and read across. The inter-
section of the two lines provides the equiva-
lent temperature. For example, a combina-
tion of 20 degrees Fahrenheit and a 10 mile- 
per-hour wind has a wind chill equivalent 
temperature of 3 degrees Fahrenheit. The 
wind chill equivalent temperature is based 
on the average monthly temperature and 
wind of the coldest month for each of the 
past 3 consecutive years. 

APPENDIX B TO PART 110—FORMULA FOR 
ROTC COMMUTATION RATES 

Basic Course (General Military Course) 

Total Pkg. Cost of Auth. Items+10% Procure-
ment Cost=Adjusted Pkg. Cost—Amor-
tized by: 2-Yr. Life Shoes & Socks; 2-Yr. 
Life Insignia; 5-Yr. Life Bal. of Pkg. 

+15% Custodial Fees+$10.00 Uniform Alter-
ation and Maint.=Net Rate Per Yr. 
(Rounded to nearest $) 

Advanced Course (Professional Officers Course) 

Total Pkg. Cost of Auth. Items¥1⁄2 Amt. of 
Insignia Cost (2-yr. Amortization)+5% 
Custodial Fees+$10.00 Uniform Alteration 
& Maint.=Net Rate 2-yr. period (Rounded 
to nearest $) 

Summer Camp (Field Training) 

Total Pkg. Cost of Auth. Items¥Amortized 
by 2-yr. Life (Entire pkg., except shoes 
and socks)+5% Custodial Fees+$10.00 Uni-
form Alteration & Maint.=Net Rate 2-yr. 
period (Rounded to nearest $) 
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APPENDIX C TO PART 110—APPLICATION 
OF BASIC COURSE FORMULA (MALE 
AND FEMALE MEMBERS) (SAMPLE) 

Zone I Zone II 

Total package cost (authorized 
items) ............................................. $159.29 $180.62 

Plus 10% procurement cost .............. 15.93 18.06 

Adjusted package cost ...................... 175.22 198.68 

Amortization: 
2-years socks (50% of 

$1.28) .............................. .64 .64 
2-years shoes (50% of 

14.00) ............................... 7.00 7.00 
2-years insignia (50% of 

15.00), if applicable ......... 7.50 7.50 
5-years balance package 

(20% of $144.94, Zone I) 
(20% of $168.40, Zone II) 28.99 33.68 

Amortized package cost 44.13 48.82 

Add: 
15% custodial fees (15% of 

amortized package cost) 6.62 7.32 
Uniform Alteration and 

Maintenance .................... 10.00 10.00 

Total ............................. 16.62 17.32 
Net rate .............................................. 60.75 66.14 
Rounded for official standard rate 

(per year) ....................................... 61.00 66.00 
Special commutation rate (per year) 

(three times standard rate) ............ 183.00 198.00 

APPENDIX D TO PART 110—APPLICATION 
OF ADVANCED COURSE FORMULA 
(MALE AND FEMALE MEMBERS) 
(SAMPLE) 

Zone I Zone II 

Total package cost (authorized 
items) ............................................. $159.29 $180.62 

Less insignia amortization (50% of 
$15.00), if applicable ..................... 7.50 7.50 

Adjusted package cost ...................... 151.79 173.12 

Add: 
5% custodial fees (5% of 

adjusted package cost) ... 7.59 8.66 
Uniform alteration and main-

tenance ............................ 10.00 10.00 

17.59 18.66 
Net Rate ............................................ 169.38 191.78 
Rounded official standard rate (2 

years) ............................................. 169.00 192.00 
Special commutation rate (2 years) 

(three times standard rate) ............ 507.00 576.00 

APPENDIX E TO PART 110—APPLICATION 
OF 4-WEEK SUMMER FIELD TRAINING 
FORMULA (SAMPLE) 

Zone I Zone II 

Total package cost (authorized 
items) ............................................. $36.56 $48.70 

Zone I Zone II 

Amortization Schedule: 
Total package less $12.75 (boots 

and socks) (not reissued) .............. 23.81 35.95 
50% amortization (2-year life) ........... 11.91 17.98 
Boots and socks added ..................... 12.75 12.75 
Amortized package cost .................... 24.66 30.73 
Add: 
5% custodial fees .............................. 1.23 1.54 
Uniform alteration and maintenance 10.00 10.00 
Net rate .............................................. 35.89 42.27 
Rounded for official rate .................... 36.00 42.00 

PART 112—INDEBTEDNESS OF 
MILITARY PERSONNEL 

Sec. 
112.1 Purpose. 
112.2 Applicability and scope. 
112.3 Definitions. 
112.4 Policy. 
112.5 Responsibilities. 

AUTHORITY: 5 U.S.C. 5520a(k) and 10 U.S.C. 
113(d). 

SOURCE: 60 FR 1721, Jan. 5, 1995, unless oth-
erwise noted. 

§ 112.1 Purpose. 
This part: (a) Updates policy and re-

sponsibilities governing delinquent in-
debtedness of members of the Military 
Services, and prescribes policy for 
processing involuntary allotments 
from the pay of military members to 
satisfy judgment indebtedness in ac-
cordance with 5 U.S.C. 5520a(k). 

(b) Establishes responsibility for pro-
cedures implementing 5 U.S.C. 5520a(k), 
15 U.S.C. 1601 note, 1601–1614, 1631–1646, 
1661–1665a, 1666–1666j, and 1667–1667e 
(‘‘Truth in Lending Act’’), and 15 U.S.C. 
1601 note, and 1692–1692o (‘‘Fair Debt 
Collection Practices Act’’). 

(c) Designates the Director, Defense 
Finance and Accounting Service 
(DFAS), as the Department of Defense 
Executive Agent for forms necessary to 
process involuntary allotments. The 
Executive Agent shall publish, print, 
stock, distribute, and revise forms. 

§ 112.2 Applicability and scope. 
(a) Applies to the Office of the Sec-

retary of Defense, the Military Depart-
ments (including the Coast Guard when 
it is not operating as a Military Serv-
ice in the Navy by agreement with the 
Department of Transportation), the 
Chairman of the Joint Chiefs of Staff, 
the Unified Combatant Commands, the 
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Inspector General of the Department of 
Defense, the Defense Agencies, and the 
Department of Defense Field Agencies 
(hereafter referred to collectively as 
‘‘the Department of Defense Compo-
nents’’). The term ‘‘Military Services,’’ 
as used herein, refers to the Army, the 
Navy, the Air Force, the Marine Corps, 
and the Coast Guard. 

(b) The provisions of this part do not 
apply to: 

(1) Indebtedness of a member of the 
Military Services to the Federal Gov-
ernment. 

(2) Processing of indebtedness claims 
to enforce judgments against military 
members for alimony or child support. 

(3) Claims by State or municipal gov-
ernments under the processing guide-
lines for complaints, including tax col-
lection actions. 

§ 112.3 Definitions. 
(a) Absence. A member’s lack of an 

‘‘appearance,’’ at any stage of the judi-
cial process, as evidenced by failing to 
physically attend court proceedings; 
failing to be represented at court pro-
ceedings by counsel of the member’s 
choosing; or failing to timely respond 
to pleadings, orders, or motions. 

(b) Court. A court of competent juris-
diction within any State, territory, or 
possession of the United States. 

(c) Debt collector. An agency or agent 
engaged in the collection of debts de-
scribed under 15 U.S.C. 1601 note and 
1692–1692o (‘‘Fair Debt Collection Prac-
tices Act’’). 

(d) Exigencies of military duty. A mili-
tary assignment or missing-essential 
duty that, because of its urgency, im-
portance, duration location, or isola-
tion, necessitates the absence of a 
member of the Military Services from 
appearance at a judicial proceeding or 
prevents the member from being able 
to respond to a notice of application 
for an involuntary allotment. Exigency 
of military duty is normally presumed 
during periods of war, national emer-
gency, or when the member is de-
ployed. 

(e) Judgment. A final judgment must 
be a valid, enforceable order or decree, 
by a court from which no appeal may 
be taken, or from which no appeal has 
been taken within the time allowed, or 
from which an appeal has been taken 

and finally decided. The judgment 
must award a sum certain amount and 
specify that the amount is to be paid 
by an individual who, at the time of ap-
plication for the involuntary allot-
ment, is a member of the Military 
Services. 

(f) Just financial obligations. A legal 
debt acknowledged by the military 
member in which there is no reason-
able dispute as to the facts or the law; 
or one reduced to judgment that con-
forms to the Soldiers’ and Sailors’ Civil 
Relief Act of 1940, as amended (50 
U.S.C. appendix sections 501–591). 

(g) Member of the military services. Any 
member of the Regular Army, Air 
Force, Navy, Marine Corps, or Coast 
Guard, and any member of a Reserve 
component of the Army, Air Force, 
Navy, Marine Corps or Coast Guard (in-
cluding the Army National Guard of 
the United States and the Air National 
Guard of the United States) on active 
duty pursuant to 10 U.S.C. 672, for a pe-
riod in excess of 180 days at the time an 
application for involuntary allotment 
is received by the Director, DFAS, or 
Commanding Officer, Coast Guard Pay 
and Personnel Center. The following 
shall not be considered members: 

(1) Retired personnel, including those 
placed on the temporary or permanent 
disabled retired list; and 

(2) Personnel in a prisoner of war or 
missing in action status, as determined 
by the Secretary of the Military De-
partment concerned. 

§ 112.4 Policy. 
(a) Members of the Military Services 

are expected to pay their just financial 
obligations in a proper and timely 
manner. A Service member’s failure to 
pay a just financial obligation may re-
sult in disciplinary action under the 
Uniform Code of Military Justice (10 
U.S.C. 801–940) or a claim pursuant to 
Article 139 of the Uniform Code of Mili-
tary Justice (10 U.S.C. 939). Except as 
stated in this section, and in para-
graphs (a)(1) and (a)(2) of this section, 
the Department of Defense Components 
have no legal authority to require 
members to pay a private debt or to di-
vert any part of their pay for satisfac-
tion of a private debt. 

(1) Legal process instituted in civil 
courts to enforce judgments against 
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1 Copies may be obtained, at cost, from the 
National Technical Information Service, 5285 
Port Royal Road, Springfield, VA 22161. 

2 See footnote 1 to § 112.4(a)(1) 

military personnel for the payment of 
alimony or child support shall be acted 
on in accordance with 42 U.S.C. 651–665, 
and Part 7, Chapter 7, Section B. of De-
partment of Defense 7000.14–R 1, Vol-
ume 7, Part A. 

(2) Involuntary allotments under 5 
U.S.C. 5520a(k) shall be established in 
accordance with this part. 

(b) Whenever possible, indebtedness 
disputes should be resolved through 
amicable means. Claimants may con-
tact military members by having cor-
respondence forwarded through the 
military locator services for an appro-
priate fee, as provided under DoD In-
struction 7230.7.2 

(c) The following general policies 
apply to processing of debt complaints 
(not involuntary allotments): 

(1) Debt complaints meeting the re-
quirements of this part, and procedures 
established by the Under Secretary of 
Defense (Personnel and Readiness), as 
required by 32 CFR part 113, shall re-
ceive prompt processing assistance 
from commanders. 

(2) Assistance in indebtedness mat-
ters shall not be extended to those 
creditors: 

(i) Who have not made a bona fide ef-
fort to collect the debt directly from 
the military member; 

(ii) Whose claims are patently false 
and misleading; or 

(iii) Whose claims are obviously exor-
bitant; 

(3) Some States have enacted laws 
that prohibit creditors from contacting 
a debtor’s employer about indebtedness 
or communicating facts on indebted-
ness to an employer unless certain con-
ditions are met. The conditions that 
must be met to remove this prohibition 
are generally such things as reduction 
of a debt to judgment or obtaining 
written permission of the debtor. 

(i) At Department of Defense instal-
lations in States having such laws, the 
processing of debt complaints shall not 
be extended to those creditors who are 
in violation of the State law. Com-
manders may advise creditors that this 
rule has been established because it is 
the general policy of the Military Serv-

ices to comply with State law when 
that law does not infringe upon signifi-
cant military interests. 

(ii) The rule in § 112.4(c)(3)(i) shall 
govern even though a creditor is not li-
censed to do business in the State 
where the debtor is located. A similar 
practice shall be started in any State 
enacting a similar law regarding debt 
collection. 

(4) Under 15 U.S.C. 1601 note and 1692– 
1692o (‘‘Fair Debt Collection Practices 
Act’’), contact by a debt collector with 
third parties, such as commanding offi-
cers, for aiding debt collection is pro-
hibited without a court order, or the 
debtor’s prior consent given directly to 
the debt collector. Creditors are gen-
erally exempt from this requirement, 
but only when they collect on this own 
behalf. 

(d) The following general policies 
apply to processing of involuntary allot-
ments under 5 U.S.C. 5520a(k). 

(1) In those cases in which the indebt-
edness of a military member has been 
reduced to a judgment, an application 
for an involuntary allotment from the 
pay of the member may be made under 
procedures prescribed by the Under 
Secretary of Defense (Personnel and 
Readiness). Such procedures shall pro-
vide the exclusive remedy available 
under 5 U.S.C. 5520a(k). 

(2) An involuntary allotment from a 
member’s pay shall not be started in 
any indebtedness case in which: 

(i) Exigencies of military duty caused 
the absence of the member from the ju-
dicial proceeding at which the judg-
ment was rendered; or 

(ii) There has not been compliance 
with the procedural requirements of 
the Soldiers’ and Sailors’ Civil Relief 
Act of 1940, 50 U.S.C. appendix sections 
501–591. 

§ 112.5 Responsibilities. 
(a) The Under Secretary of Defense 

for Personnel and Readiness shall: 
(1) In consultation with the Under 

Secretary of Defense (Comptroller), es-
tablish procedures for the processing of 
debt complaints and involuntary allot-
ments. 

(2) Have policy oversight on the as-
sistance to be provided by military au-
thorities to creditors of military per-
sonnel who have debt complaints, and 
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3 See footnote 1 to § 112.4(a)(1). 
4 See footnote 1 to § 112.4(a)(1). 
5 See footnote 1 to § 112.4(a)(1). 

on involuntary allotment of military 
pay. 

(b) The Under Secretary of Defense 
(Comptroller) shall: 

(1) Establish, as necessary, proce-
dures supplemental to those promul-
gated by the Under Secretary of De-
fense (Personnel and Readiness) to ad-
minister and process involuntary allot-
ments from the pay of members of the 
Military Services; this includes the au-
thority to promulgate forms necessary 
for the efficient administration and 
processing of involuntary allotments. 

(2) Ensure that the Director, DFAS: 
(i) Implements procedures estab-

lished by the Under Secretary of De-
fense (Personnel and Readiness) and 
the Under Secretary of Defense (Comp-
troller). 

(ii) Considers whether the Soldiers’ 
and Sailors’ Civil Relief Act of 1940, as 
amended (50 U.S.C. appendix sections 
501–591), has been complied with under 
5 U.S.C. 5520a(k) prior to establishing 
an involuntary allotment against the 
pay of a member of the Military Serv-
ices. 

(iii) Acts as the Department of De-
fense Executive Agent for Department 
of Defense forms necessary to process 
involuntary allotments. 

(c) The Heads of the Department of 
Defense Components shall urge mili-
tary personnel to meet their just finan-
cial obligations, since failure to do so 
damages their credit reputation and af-
fects the public image of all Depart-
ment of Defense personnel. See DoD Di-
rectives 1000.10,3 1000.11,4 and 5500.7.5 

(d) The Secretaries of the Military 
Departments shall: 

(1) Establish, as necessary, proce-
dures to administer and process invol-
untary allotments from the pay of 
members of the Military Services. This 
includes designating those com-
manders, or other officials who may 
act in the absence of the commander, 
who shall be responsible for deter-
mining whether a member’s absence 
from a judicial proceeding was caused 
by exigencies of military duty, and es-
tablishing appeal procedures regarding 
such determinations. 

(2) Require commanders to counsel 
members to pay their just debts, in-
cluding complying, as appropriate, 
with court orders and judgments for 
the payment of alimony or child sup-
port. 

(3) Emphasize prompt command ac-
tion to assist with the processing of in-
voluntary allotment applications. 

(e) The Chief, Office of Personnel and 
Training, for the Coast Guard shall: 

(1) Establish, as necessary, proce-
dures supplemental to those promul-
gated by the Under Secretary of De-
fense (Personnel and Readiness) to ad-
minister and process involuntary allot-
ments from the pay of members of the 
Military Services; this includes the au-
thority to promulgate forms necessary 
for the efficient administration and 
processing of involuntary allotments. 

(2) Ensure that the Commanding Offi-
cer, Coast Guard Pay and Personnel 
Center: 

(i) Implements procedures estab-
lished by the Under Secretary of De-
fense (Personnel and Readiness) and 
Chief, Office of Personnel and Training. 

(ii) Considers whether the Soldiers’ 
and Sailors’ Civil Relief Act of 1940, as 
amended (50 U.S.C. appendix sections 
501–591), has been complied with under 
5 U.S.C. 5520a(k) prior to establishing 
an involuntary allotment against the 
pay of a member of the Military Serv-
ices. 

(iii) Acts as the Coast Guard Execu-
tive Agent for forms necessary to proc-
ess involuntary allotments. 

PART 113—INDEBTEDNESS PROCE-
DURES OF MILITARY PERSONNEL 

Sec. 
113.1 Purpose. 
113.2 Applicability. 
113.3 Definitions. 
113.4 Policy. 
113.5 Responsibilities. 
113.6 Procedures. 

APPENDIX A TO PART 113—CERTIFICATE OF 
COMPLIANCE 

APPENDIX B TO PART 113—STANDARDS OF 
FAIRNESS 

APPENDIX C TO PART 113—SAMPLE DD FORM 
2653, ‘‘INVOLUNTARY ALLOTMENT APPLICA-
TION’’ 

APPENDIX D TO PART 113—SAMPLE DD FORM 
2654, ‘‘INVOLUNTARY ALLOTMENT NOTICE 
AND PROCESSING’’ 
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1 Copies may be obtained, at cost, from the 
National Technical Information Service, 5285 
Port Royal Road, Springfield, VA 22161. 

AUTHORITY: 5 U.S.C. 5520a(k) and 10 U.S.C. 
113(d). 

SOURCE: 60 FR 1722, Jan. 5, 1995, unless oth-
erwise noted. 

§ 113.1 Purpose. 
This part implements policy, assigns 

responsibilities, and prescribes proce-
dures under 32 CFR part 112 governing 
delinquent indebtedness of members of 
the Military Services. 

§ 113.2 Applicability. 
This part applies to the Office of the 

Secretary of Defense, the Military De-
partments (including the Coast Guard 
when it is not operating as a Military 
Service in the Navy by agreement with 
the Department of Transportation), the 
Chairman of the Joint Chiefs of Staff, 
the Unified Combatant Commands, the 
Inspector General of the Department of 
Defense, the Defense Agencies, and the 
DoD Field Activities (hereafter re-
ferred to collectively as ‘‘the DoD 
Components’’). The term ‘‘Military 
Services,’’ as used herein, refers to the 
Army, the Navy, the Air Force, the 
Marine Corps, and the Coast Guard. 

§ 113.3 Definitions. 
(a) Appearance. The presence and par-

ticipation of a member of the Military 
Services, or an attorney of the mem-
ber’s choosing, throughout the judicial 
proceeding from which the judgment 
was issued that is the basis for a re-
quest for enforcement through involun-
tary allotment. 

(b) Applicant. The original judgment 
holder, a successor in interest, or at-
torney or agent thereof who requests 
an involuntary allotment from a mem-
ber of the Military Services pursuant 
to DoD Directive 1344.9.1 

(c) Pay subject to involuntary allot-
ment. For purposes of complying with 
32 CFR part 112 and 5 U.S.C. 5520a(k), 
pay subject to involuntary allotment 
shall be determined by: 

(1) Including: 
(i) Basic pay but excluding reduction 

for education for education benefits 
under section 38 U.S.C. 1411 (‘‘New G.I. 
Bill’’). 

(ii) Special pay (including enlistment 
and reenlistment bonuses). 

(iii) Incentive pay. 
(iv) Accrued leave payments (basic 

pay portion only). 
(v) Readjustment pay. 
(vi) Severance pay (including dis-

ability severance pay). 
(vii) Lump-sum Reserve bonus. 
(viii) Inactive duty training pay. 
(2) Excluding: 
(i) Retired pay (including) disability 

retired pay). 
(ii) Retainer pay. 
(iii) Separation pay, Voluntary Sepa-

ration Incentive (VSI), and Special 
Separation Benefit (SSB). 

(iv) Allowances paid under titles 10 
and 37 of the United States Code (e.g., 
Chapter 53 of title 10 and Chapter 7 of 
title 37, respectively) and other reim-
bursements for expenses incurred in 
connection with duty in the Military 
Service or allowances in lieu thereof. 

(v) Payments not specifically enu-
merated in § 113.3(c)(1). 

(3) After including the items in 
§ 113.3(c)(1), subtracting the following 
pay items to compute the final earn-
ings value of the pay subject to invol-
untary allotment: 

(i) Federal and State employment 
and income tax withholding (amount 
limited only to that which is necessary 
to fulfill member’s tax liability). 

(ii) FICA tax. 
(iii) Amounts mandatorily withheld 

for the United States Soldiers’ and Air-
men’s Home. 

(iv) Deductions for the Servicemen’s 
Group Life Insurance coverage. 

(v) Retired Serviceman’s Family Pro-
tection Plan. 

(vi) Indebtedness to the United 
States. 

(vii) Fines and forfeitures ordered by 
a court-martial or a commanding offi-
cer. 

(viii) Amounts otherwise required by 
law to be deducted from a member’s 
pay (except payments under 42 U.S.C. 
659, 661, 662, and 665). 

(d) Preponderence of the evidence. A 
greater weight of evidence that is more 
credible and convincing to the mind. 
That which best accords with reason 
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2 Black’s Law Dictionary, Fourth Edition, 
West Publishing Company, Saint Paul, Min-
nesota (1952). 

and probability. (See Black’s Law Dic-
tionary 2) 

(e) Proper and Timely Manner. A man-
ner that under the circumstances does 
not reflect discredit on the Military 
Service. 

§ 113.4 Policy. 
(a) It is DoD policy under 32 CFR part 

112 that procedures be established for 
the processing of debt complaints 
against members of the Military Serv-
ices and involuntary allotments from 
the pay of members of the Military 
Services. 

(b) An involuntary allotment shall 
not exceed the lesser of 25 percent of a 
member’s pay subject to involuntary 
allotment or the maximum percentage 
of pay subject to garnishment pro-
ceedings under the applicable State 
law. 

(c) The amount of an involuntary al-
lotment under 32 CFR part 112 and this 
part when combined with deductions as 
a result of garnishments or statutory 
allotments for spousal support and 
child support under 42 U.S.C. 659, 661, 
662, or 665, may not exceed the lesser of 
25 percent of a member’s pay subject to 
involuntary allotment or the max-
imum percentage of pay subject to gar-
nishment proceedings under applicable 
State law. In any case in which the 
maximum percentage would be exceed-
ed, garnishments and involuntary al-
lotments for spousal and child support 
shall take precedence over involuntary 
allotments authorized under 32 CFR 
part 112 and this part. Involuntary al-
lotments established under 32 CFR part 
112 and this part shall be reduced or 
stopped as necessary to avoid exceed-
ing the maximum percentage allowed. 

(d) The Truth in Lending Act (15 
U.S.C. 1601 note, 1601–1614, 1631–1646, 
1661–1666j, and 1667–1667e) prescribes the 
general disclosure requirements that 
must be met by those offering or ex-
tending consumer credit and Federal 
Reserve Board Regulation Z (12 CFR 
226) prescribes the specific disclosure 
requirements for both open-end and in-
stallment credit transactions. In place 
of Federal Government requirements, 

State regulations apply to credit trans-
actions when the Federal Reserve 
Board has determined that the State 
regulations impose substantially simi-
lar requirements and provide adequate 
enforcement measures. Commanding 
officers, with the assistance of judge 
advocates, should check regulations of 
the Federal Reserve Board to deter-
mine whether Federal or State laws 
and regulations govern. 

§ 113.5 Responsibilities. 

(a) The Under Secretary of Defense 
for Personnel and Readiness shall mon-
itor compliance with this part. 

(b) The Under Secretary of Defense 
(Comptroller) shall ensure Defense Fi-
nance and Accounting Service (DFAS) 
implementation of this part. 

(c) The Heads of the DoD Components 
shall ensure compliance with this part. 

§ 113.6 Procedures. 

(a) The following procedures apply to 
the processing of debt complaints 
against members of the Military Serv-
ices. 

(1) It is incumbent on those submit-
ting indebtedness complaints to show 
that they have met the disclosure re-
quirements of the Truth in Lending 
Act (15 U.S.C. 1601 note, 1601–1614, 1631– 
1646, 1661–1666j, and 1667–1667e) and Fed-
eral Reserve Board Regulation Z (12 
CFR 226), and that they complied with 
the Standards of Fairness (appendix B 
to this part). 

(2) Creditors subject to Federal Re-
serve Board Regulation Z (12 CFR 226), 
and assignees claiming thereunder, 
shall submit with their debt complaint 
an executed copy of the Certificate of 
Compliance (appendix A to this part), 
and a true copy of the general and spe-
cific disclosures provided the member 
of the Military Service as required by 
the Truth in Lending Act (15 U.S.C. 
1601 note, 1601–1614, 1631–1646, 1661–1666j, 
and 1667–1667e). Debt complaints that 
request assistance but do not meet 
these requirements will be returned 
without action to the claimant. 

(3) A creditor not subject to Federal 
Reserve Board Regulation Z (12 CFR 
226), such as a public utility company, 
shall submit with the request a certifi-
cate that no interest, finance charge, 
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3 See footnote 1 to § 113.3(b). 

or other fee is in excess of that per-
mitted by the law of the State in which 
the obligation was incurred. 

(4) A foreign-owned company having 
debt complaints shall submit with its 
request a true copy of the terms of the 
debt (English translation) and shall 
certify that it has subscribed to the 
Standards of Fairness (appendix B to 
this part). 

(5) Debt complaints that meet the re-
quirements of this part shall be proc-
essed by Department of Defense Com-
ponents. ‘‘Processed’’ means that 
Heads of the Department of Defense 
Components, or designees, shall: 

(i) Review all available facts sur-
rounding the transaction forming the 
basis of the complaint, including the 
member’s legal rights and obligations, 
and any defenses or counterclaims the 
member may have. 

(ii) Advise the member concerned 
that: 

(A) Just financial obligations are ex-
pected to be paid in a proper and time-
ly manner, and what the member 
should do to comply with that policy; 

(B) Financial and legal counseling 
services are available under DoD Direc-
tive 1344.7 3 in resolving indebtedness; 
and 

(C) That a failure to pay a just debt 
may result in the creditor obtaining a 
judgment from a court that could form 
the basis for collection of pay from the 
member pursuant to an involuntary al-
lotment. 

(iii) If a member acknowledges a debt 
as a result of creditor contact with a 
DoD Component, advise the member 
that assistance and counseling may be 
available from the on-base military 
banking office, the credit union serving 
the military field of membership, or 
other available military community 
service organizations. 

(iv) Direct the appropriate com-
mander to advise the claimant that: 

(A) Those aspects of DoD policy pre-
scribed in 32 CFR part 112.4, are perti-
nent to the particular claim in ques-
tion; and 

(B) The member concerned has been 
advised of his or her obligations on the 
claim. 

(v) The commander’s response to the 
claimant shall not undertake to arbi-
trate any disputed debt, or admit or 
deny the validity of the claim. Under 
no circumstances shall the response in-
dicate whether any action has been 
taken, or will be taken, against the 
member as a result of the complaint. 

(b) The following procedures apply to 
the processing of involuntary allot-
ments from the pay of members of the 
Military Services. 

(1) Involuntary allotment application. 
(i) Regardless of the Service Affiliation 
of the member involved, with the ex-
ception of members of the Coast Guard 
an application to establish an involun-
tary allotment from the pay of a mem-
ber of the Military Services shall be 
made by sending a completed DD Form 
2653, ‘‘Involuntary Allotment Applica-
tion’’ (appendix C to this part) to the 
appropriate address listed below. Appli-
cations sent to any other address shall 
be returned without action to the ap-
plicant. 

(For Army, Navy, Air Force, or Marine 
Corps) 

Defense Finance and Accounting Service, 
Cleveland Center, Code L, P.O. Box 998002, 
Cleveland, OH 44199–8002 

(For Coast Guard only) 

Coast Guard Pay and Personnel Center 
(LGL), 444 S.E. Quincy Street, Topeka, KS 
66683–3591 

(ii) Each application must include a 
copy of the final judgment certified by 
the clerk of court and such other docu-
ments as may be required by 
§ 113.6(b)(1)(iv). 

(iii) A garnishment summons or 
order is insufficient to satisfy the final 
judgment requirement of § 113.6(b)(1)(ii) 
and is not required to apply for an in-
voluntary allotment under this part. 

(iv) Involuntary allotment applica-
tions must contain the following infor-
mation, certifications, and acknowl-
edgment: 

(A) The full name, social security 
number, and branch of Service of the 
military member against whose pay an 
involuntary allotment is sought. Al-
though not required, inclusion of the 
member’s current duty station and 
duty address on the application form 
will facilitate processing of the appli-
cation. 
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(B) The applicant’s full name and ad-
dress. If the applicant is not a natural 
person, the application must be signed 
by an individual with the authority to 
act on behalf of such entity. If the al-
lotment is to be in favor of a person 
other than the original judgment hold-
er, proof of the right to succeed to the 
interest of the original judgment hold-
er is required and must be attached to 
the application. 

(C) The dollar amount of the judg-
ment. Additionally, if the judgment 
awarded interest, the total dollar 
amount of the interest on the judg-
ment accrued to the date of applica-
tion. 

(D) A certification that the judgment 
has not been amended, superseded, set 
aside, or satisfied; or, if the judgment 
has been satisfied in part, the extent to 
which the judgment remains 
unsatisfied. 

(E) A certification that the judgment 
was issued while the member was not 
on active duty (in appropriate cases). If 
the judgment was issued while the 
member was on active duty, a certifi-
cation that the member was present or 
represented by an attorney of the 
member’s choosing in the proceedings, 
or if the member was not present or 
represented by an attorney of the 
member’s choosing, that the judgment 
complies with the Soldiers’ and Sail-
ors’ Civil Relief Act of 1940, as amended 
(50 U.S.C. appendix sections 501–591). 

(F) A certification that the member’s 
pay could be garnished under applica-
ble State law and section 5520a(k) of 
the United States Code, if the member 
were a civilian employee. 

(G) A certification that, to the 
knowledge of the applicant, the debt 
has not been discharged in bankruptcy, 
nor has the member filed for protection 
from creditors under the bankruptcy 
laws of the United States. 

(H) A certification that if the judg-
ment is satisfied prior to the collection 
of the total amount through the invol-
untary allotment process, the appli-
cant will provide prompt notice that 
the involuntary allotment must be dis-
continued. 

(I) A certification that if the member 
overpays the amount owed on the judg-
ment, the applicant shall refund the 
amount of overpayment to the member 

within 30 days of discovery or notice of 
the overpayment, whichever, is earlier, 
and that if the applicant fails to repay 
the member, the applicant understands 
he or she may be denied the right to 
collect by involuntary allotment on 
other debt reduced to judgments. 

(J) Acknowledgment that as a condi-
tion of application, the applicant 
agrees that neither the United States, 
nor any disbursing official or Federal 
employee whose duties include proc-
essing involuntary allotment applica-
tions and payments, shall be liable for 
any payment or failure to make pay-
ment from moneys due or payable by 
the United States to any person pursu-
ant to any application made in accord-
ance herewith. 

(v) The original and three copies of 
the application and supporting docu-
ments must be submitted by the appli-
cant to DFAS. 

(vi) A complete ‘‘application pack-
age’’ (the DD Form 2653, supporting 
documentation, and three copies of the 
application and supporting documents), 
is required for processing of any re-
quest to establish an involuntary allot-
ment pursuant to this part and 32 CFR 
part 112. 

(vii) Applications that do not con-
form to the requirements of this part 
shall not be processed. If an application 
is ineligible for processing, the applica-
tion package shall be returned to the 
applicant with an explanation of the 
deficiency. In cases involving repeated 
false certifications by an applicant, the 
designated DFAS official may refuse to 
accept or process additional applica-
tions by that applicant for such period 
of time as the official deems appro-
priate to deter against such violations 
in the future. 

(2) Processing of involuntary allotment 
applications. (i) Promptly upon receipt 
of DD Form 2653 (Appendix C to this 
part), the designated DFAS official 
shall review the ‘‘application package’’ 
to ensure compliance with the require-
ments of this part. If the application 
package is complete, the DFAS official 
shall: 

(A) Complete Section I of DD Form 
2654, ‘‘Involuntary Allotment Notice 
and Processing’’ (Appendix D to this 
part), by inserting the name, social se-
curity number, rank, and branch of 

VerDate Aug<31>2005 09:53 Aug 11, 2008 Jkt 214123 PO 00000 Frm 00512 Fmt 8010 Sfmt 8010 Y:\SGML\214123.XXX 214123dw
as

hi
ng

to
n3

 o
n 

P
R

O
D

P
C

61
 w

ith
 C

F
R



503 

Office of the Secretary of Defense § 113.6 

service of the military member against 
whom an application for involuntary 
allotment is being processed. Addition-
ally, the DFAS official shall provide 
the due date for receipt of a response at 
DFAS. The due date shall be 90 days 
from the date DFAS mails the DD 
Form 2654 to the commander and mem-
ber concerned as provided for in 
§ 113.6(b)(2)(i)(B). 

(B) Mail one copy of the application 
package to the member and two copies 
of the application package, along with 
DD Form 2654, to the commander of the 
military member or other official as 
designated by the Military Service con-
cerned during times of war, national 
emergency, deployment, or other simi-
lar circumstances, who may act for the 
commander, provided the Military 
Service concerned has provided DFAS 
with the name or position of the offi-
cial and the appropriate address (here-
inafter, the meaning of the term 
‘‘commander’’ includes such other offi-
cial). 

(C) Within 60 days of mailing the cop-
ies of the application package and DD 
Form 2654, DFAS shall provide notice 
to the member and the member’s com-
mander that automatic processing of 
the involuntary allotment application 
shall occur if a response (including no-
tice of an approved extension as au-
thorized in § 113.6(b)(2)(iii)(B) and (F), is 
not received by the due date specified 
in Section I of DD Form 2654. In the ab-
sence of a response, DFAS may auto-
matically process the involuntary al-
lotment application on the fifteenth 
calendar day after the date a response 
was due. When DFAS has received no-
tice of an extension, automatice proc-
essing shall not begin until the fif-
teenth calendar day after the approved 
extension date. 

(D) Retain the original of the appli-
cation package and DD Form 2654. 

(ii) Upon receipt of an application, 
the commander shall determine if the 
member identified in Section I of DD 
Form 2654 is assigned or attached to 
the commander’s unit and available to 
respond to the involuntary allotment 
application. If the member is not as-
signed or attached, or not available to 
respond (e.g., retired, in a prisoner of 
war status, or in a missing in action 
status), the commander will promptly 

complete Section II of DD Form 2654 
and attach appropriate documentation 
supporting the determination. The 
commander will then mail the applica-
tion package and DD Form 2654 to 
DFAS. Section II shall also be used by 
the commander to notify DFAS of ex-
tensions beyond the due date for a re-
sponse contained in Section I of DD 
Form 2654. When such extensions are 
authorized, the commander will com-
plete Section II, make a copy of Sec-
tions I and II, and promptly mail the 
copy to DFAS. 

(iii) Within 5 days of receipt of an ap-
plication package and DD Form 2654 
from the designated DFAS official, the 
commander shall notify the member of 
the receipt of the application, provide 
the member a copy of the entire appli-
cation package, and counsel the mem-
ber using and completing Section III of 
DD Form 2654 about the following: 

(A) That an application for the estab-
lishment of an involuntary allotment 
for the lesser of 25 percent of the mem-
ber’s pay subject to involuntary allot-
ment or the maximum percentage of 
pay subject to garnishment pro-
ceedings under the applicable State 
law has been received. 

(B) That the member has 15 calendar 
days from the date of receipt of the 
commander’s notice to complete Sec-
tion IV of DD Form 2654. That for good 
cause shown, the commander may 
grant an extension of reasonable time 
(normally not exceeding 30 calendar 
days) to submit a response. That dur-
ing times of deployment, war, national 
emergency, assignment outside the 
United States, hospitalization, or other 
similar situations that prevent the 
member from obtaining necessary evi-
dence or from responding in a timely 
manner, extensions exceeding 30 cal-
endar days may be granted. That if the 
member fails to respond within the 
time allowed, the commander will note 
the member’s failure to respond in Sec-
tion V of DD Form 2654 and send the 
form to DFAS for appropriate action. 

(C) That the member’s response will 
either consent to the involuntary allot-
ment or contest it. 

(D) That the member may contest 
the application for any one of the fol-
lowing reasons: 
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(1) There has not been compliance 
with the procedural requirements of 
the Soldiers’ and Sailors’ Civil Relief 
Act of 1940, as amended (50 U.S.C. ap-
pendix sections 501–591) during the judi-
cial proceeding upon which the invol-
untary allotment application is sought. 

(2) ‘‘Exigencies of military duty’’ (as 
defined in 32 CFR part 112.3(d)) caused 
the ‘‘absence’’ of the member from ap-
pearance in a judicial proceeding form-
ing the basis for the judgment upon 
which the application is sought. 

(3) Information in the application is 
patently false or erroneous in material 
part. 

(4) The judgment has been fully satis-
fied, superseded, or set aside. 

(5) The judgment has been materially 
amended, or partially satisfied. When 
asserting this defense, the member 
shall include evidence of the amount of 
the judgment that has been satisfied. 

(6) There is a legal impediment to the 
establishment of the involuntary allot-
ment (for example, the judgment debt 
has been discharged in bankruptcy, the 
judgment debtor has filed for protec-
tion from the creditors under the bank-
ruptcy laws of the United States, the 
applicant is not the judgment holder 
nor a proper successor in interest to 
that holder, or the applicant has been 
enjoined by a Federal or state court 
from enforcing the judgment debt). 

(7) Or other appropriate reasons that 
must be clearly specified and explained 
by the member. 

(E) That, if the member contests the 
involuntary allotment, the member 
shall provide evidence (documentary or 
otherwise) in support thereof. Further-
more, that any evidence submitted by 
the member may be disclosed to the ap-
plicant for the involuntary allotment. 

(F) That the member may consult 
with a legal assistance attorney, if rea-
sonably available, or a civilian attor-
ney at no expense to the government. 
That if a legal assistance attorney is 
available, the member should imme-
diately arrange for an appointment. 
That the member may request a rea-
sonable delay from the commander to 
obtain legal assistance (in cases where 
an approved delay will cause DFAS to 
receive the member’s response after 
the due date identified in Section I of 
DD Form 2654, the commander must 

immediately notify the designated 
DFAS official of the delay, the date for 
an expected response, and the reason 
for the delay by completing Section II 
of DD Form 2654 and forwarding a copy 
of Sections I and II to DFAS). Addi-
tionally, that requests for extensions 
of time based on the need for legal as-
sistance shall be denied to members 
who fail to exercise due diligence in 
seeking such assistance. 

(G) That if the member contests the 
involuntary allotment on the grounds 
that exigencies of military duty caused 
the absence of the member from the ju-
dicial proceeding at which the judg-
ment was rendered, then the member’s 
commander shall review and make the 
final determination on this contention, 
and notify the designated DFAS offi-
cial of the commander’s decision by 
completing Section V of DD Form 2654 
and forwarding the form to DFAS. 

(1) In determining whether exigencies 
of military duty caused the absence of 
the member, the commander at the 
level designated by the Service con-
cerned shall consider the definition of 
‘‘exigencies of military duty’’ (as de-
fined in 32 CFR part 112.3(d)). 

(2) Additionally, consideration shall 
be given to whether the commander at 
the time determined the military du-
ties in question to be of such para-
mount importance that they prevented 
making the member available to at-
tend the judicial proceedings, or ren-
dered the member unable to timely re-
spond to process, motions, pleadings, 
or orders of the court. 

(H) That if the member contests the 
involuntary allotment on any basis 
other than exigencies of military duty, 
the application package and DD Form 
2654 shall be returned to the com-
mander who shall forward it to the des-
ignated DFAS official for appropriate 
action. 

(I) That if the member fails to re-
spond to the commander within the 
time allowed under § 113.6(b)(2)(iii)(B), 
the commander shall notify the des-
ignated DFAS official of the member’s 
failure to respond by completing Sec-
tion V of DD Form 2654, and forwarding 
the form to DFAS. 

(iv) After counseling the member in 
accordance with § 113.6(b)(2)(iii)(A)–(I), 
the commander shall: 
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(A) Date and sign Section III of DD 
Form 2654. 

(B) Obtain the member’s acknowledg-
ment of counseling by having the mem-
ber sign the appropriate space on Sec-
tion III of DD Form 2654. 

(C) Determine if the member con-
sents to the involuntary allotment or 
needs the time authorized under this 
part to review the application package 
and take appropriate action. If the 
member consents to the involuntary 
allotment, the commander shall direct 
the member to appropriately complete 
Section IV of DD Form 2654. The com-
mander must then complete the appro-
priate item in Section V and promptly 
forward the completed DD Form 2654 to 
the designated DFAS official. 

(D) Complete the appropriate items 
in Section V of DD Form 2654 when the 
member fails to respond within the 
time authorized for a response, or as-
serts that exigencies of military duty 
caused the absence of the member from 
an appearance in the judicial pro-
ceeding upon which the Involuntary 
Allotment Application is sought. 

(1) In determining whether exigencies 
of military duty caused the absence of 
the member, the commander, at the 
level designated by the Service con-
cerned, shall consider the definition of 
‘‘exigencies of military duty’’ (as de-
fined in 32 CFR part 112.3(d)), the evi-
dence provided by the member, any 
other reasonably available evidence 
(e.g., a copy of the member’s personnel 
record), and whether the commander at 
the time determined the military du-
ties in question to be of such para-
mount importance that they prevented 
making the member available to at-
tend the judicial proceedings, or ren-
dered the member unable to timely re-
spond to process, motions, pleadings, 
or orders of the court. 

(2) The evidentiary standard for a 
commander to determine whether 
existences of military duty caused the 
absence of the member from an appear-
ance in the judicial proceeding upon 
which the Involuntary Allotment Ap-
plication is sought is a ‘‘preponderance 
of the evidence’’ (as defined in § 113.3(d) 
of this part). 

(3) If the commander has made a de-
termination on exigencies of military 
duty, the commander must insert in 

Section V of DD Form 2654, the title 
and address of the appeal authority. 

(E) Promptly following the date the 
member’s response is due to the com-
mander as determined by 
§ 113.6(b)(2)(iii)(B), ensure that the DD 
Form 2654 is appropriately completed 
and mail the form, along with any re-
sponse received from the member, to 
DFAS. 

(F) Provide the member a copy of the 
completed DD Form 2654 within 5 days 
of mailing to the designated DFAS offi-
cial. 

(v) Upon receipt of DD Form 2654 and 
any additional evidence submitted by 
the member, the designated DFAS offi-
cial shall conduct a review of the en-
tire application package, DD Form 
2654, and any evidence submitted by 
the member, to determine whether the 
application for an involuntary allot-
ment should be approved and estab-
lished. 

(A) In those cases where the mem-
ber’s commander has completed Sec-
tion V of DD Form 2654, and deter-
mined that exigencies of military duty 
caused the absence of the member from 
an appearance in a judicial proceeding 
upon which the involuntary allotment 
application is sought, the designated 
DFAS official shall deny the involun-
tary allotment application and provide 
the applicant written notice of the de-
nial and the reason therefor. The des-
ignated DFAS official shall also advise 
the applicant that: 

(1) The responsibility for determining 
whether exigencies of military duty ex-
isted belonged to the member’s com-
mander and the Military Department 
concerned. 

(2) The commander’s decision may be 
appealed within 60 days of the date 
DFAS mailed the notice of the decision 
to the applicant. 

(3) An Appeal must be submitted to 
the appeal authority at the address 
provided by DFAS (as found in Section 
V of the DD Form 2654) in their written 
notice of denial, and that an appeal 
submitted to an appeal authority and 
address different from the one provided 
by DFAS may be returned without ac-
tion. 

(4) An appeal must be submitted in 
writing and contain sufficient evidence 
to overcome the presumption that the 
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commander’s exigency determination 
was correct. 

(5) The appellate authority shall de-
cide an appeal within 30 days of its re-
ceipt and promptly notify the appli-
cant in writing of the decision. The 30 
day decision period may be extended 
during times of deployment, war, na-
tional emergency, or other similar sit-
uations. 

(6) If an appeal is successful, the ap-
plicant must submit a written request, 
along with a copy of the appellate 
authority’s decision, to DFAS within 
15 days of receipt of the appellate 
authority’s decision. 

(B) Upon receiving written notice 
that an applicant has successfully ap-
pealed a commander’s determination 
on exigencies of military duty that re-
sulted in denial of an involuntary al-
lotment application, DFAS shall re-
view the application in accordance 
with § 113.6(b)(2)(v)(C), and determine 
whether the involuntary allotment 
should be approved and initiated. 

(C) In all cases, other than as de-
scribed in § 113.6(b)(2)(v)(A), the des-
ignated DFAS official shall deny an in-
voluntary allotment application, and 
give written notice to the applicant of 
the reason(s) for denial, if the des-
ignated DFAS official determines that: 

(1) There has not been compliance 
with the procedural requirements of 
the Soldier’s and Sailor’s Civil Relief 
Act of 1940, as amended (50 U.S.C. ap-
pendix sections 501–591) during the judi-
cial proceeding upon which the invol-
untary allotment application is sought. 

(2) Information in the application is 
patently false or erroneous in material 
part. 

(3) The judgment has been fully satis-
fied, superseded, or set aside. 

(4) The judgment has been materially 
amended, or partially satisfied. In such 
a case, the request for involuntary al-
lotment may be approved only to sat-
isfy that portion of the judgment that 
remains in effect and unsatisfied; the 
remainder of the request shall be de-
nied. 

(5) There is a legal impediment to the 
establishment of the involuntary allot-
ment (for example, the judgment debt 
has been discharged in bankruptcy, the 
judgment debtor has filed for protec-
tion from the creditors under the bank-

ruptcy laws of the United States, the 
applicant is not the judgment creditor 
nor a proper successor in interest to 
that creditor, or the applicant has been 
enjoined by a Federal or State court 
from enforcing the judgment debt). 

(6) The member’s pay is already sub-
ject to one or more involuntary allot-
ments or garnishments that equal the 
lesser of 25 percent of the member’s 
pay subject to involuntary allotment 
or the maximum percentage of pay sub-
ject to garnishment proceedings under 
the applicable State law. 

(7) The applicant has abused the 
processing privilege (e.g., an applicant, 
having been notified of the require-
ments of this part, repeatedly refuses 
or fails to comply therewith). 

(8) Or other appropriate reasons that 
must be clearly explained to the appli-
cant. 

(D) In all cases other than as de-
scribed in § 113.6(b)(2)(v) (A) and (C), the 
designated DFAS official shall approve 
the involuntary allotment application 
and establish an involuntary allotment 
against the pay subject to involuntary 
allotment of the member. 

(vi) The designated DFAS official 
shall, at any time after establishing an 
involuntary allotment, cancel or sus-
pend such allotment and notify the ap-
plicant of that cancellation if the 
member concerned, or someone acting 
on his or her behalf, submits legally 
sufficient proof, by affidavit or other-
wise, that the allotment should not 
continue because of the existence of 
the factors enumerated in 
§ 113.6(b)(2)(v)(A) and (C)(1)–(8). 

(3) Payments. (i) Payment of an ap-
proved involuntary allotment under 32 
CFR part 112 and this part shall com-
mence within 30 days after the des-
ignated DFAS official has approved the 
involuntary allotment. 

(ii) Payments under this part shall 
not be required more frequently than 
once each month, and the designated 
official shall not be required to vary 
normal pay and disbursement cycles. 

(iii) If the designated DFAS official 
receives several applications on the 
same member of a Military Service, 
payments shall be satisfied on a first- 
come, first-served basis. 
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4 See footnote 1 to § 113.3(b). 

1 Copies may be obtained, at cost, from the 
National Technical Information Service, 5285 
Port Royal Road, Springfield, VA 22161. 

(iv) Payments shall continue until 
the judgment is satisfied or until can-
celed or suspended. 

(A) DFAS shall collect the total judg-
ment, including interest when awarded 
by the judgment. Within 30 days fol-
lowing collection of the amount of the 
judgment, including interest as anno-
tated by the applicant in Section I of 
DD Form 2654, the applicant may sub-
mit a final statement of interest that 
accrued during the pay-off period. This 
final statement of interest request 
must be accompanied by a statement of 
account showing how the applicant 
computed the interest amount. DFAS 
will collect this post-application inter-
est provided it is an amount owed pur-
suant to the judgment. DFAS shall not 
accept any further interest requests. 

(B) Interest or other costs associated 
with the debt forming the basis for the 
judgment, but not included as an 
amount awarded by the judgment, 
shall not be paid to applicants for in-
voluntary allotments. 

(v) If the member is found not to be 
entitled to money due from or payable 
by the Military Services, the des-
ignated official shall return the appli-
cation and advise the applicant that no 
money is due from or payable by the 
Military Service to the member. When 
it appears that pay subject to an invol-
untary allotment is exhausted tempo-
rarily or otherwise unavailable, the ap-
plicant shall be told why and for how 
long that money is unavailable, if 
known. Involuntary allotments shall 
be canceled on or before the date a 
member retires, is discharged, or is re-
leased from active duty. The des-
ignated DFAS official shall notify the 
applicant of the reason for cancella-
tion. 

(vi) Upon receiving notice from an 
applicant that a judgment upon which 
an involuntary allotment is based has 
been satisfied, vacated, modified, or set 
aside, the designated DFAS official 
shall promptly adjust or discontinue 
the involuntary allotment. 

(vii) The Under Secretary of Defense 
(Comptroller) may, in DoD 7000.14–R 4 
Volume 7, Part A, designate the pri-
ority to be given to involuntary allot-
ments pursuant to 32 CFR part 112 and 

this part, among the deductions and 
collections taken from a member’s pay, 
except that they may not give prece-
dence over deductions required to ar-
rive at a member’s disposable pay for 
garnishments or involuntary allot-
ments authorized by statute for ali-
mony and child support payments. In 
the absence of a contrary designation 
by the Comptroller, all other lawful de-
ductions (except voluntary allotments 
by the member) and collections shall 
take precedence over these involuntary 
allotments. 

APPENDIX A TO PART 113—CERTIFICATE 
OF COMPLIANCE 

I certify that the (Name of Creditor) upon 
extending credit 

to llllllllllllllllllllll

on llllllllllllllllllllll

(Date) 

complied with the full disclosure require-
ments of the Truth-in-Lending Act and Reg-
ulation Z, and the Fair Debt Collection Prac-
tices Act (or the laws and regulations of 
State of llllllllll), and that the 
attached statement is a true copy of the gen-
eral and specific disclosures provided the ob-
ligor as required by law. 

I further certify that the Standards of 
Fairness set forth in DoD Directive 1344.9 1 
have been applied to the consumer credit 
transaction to which this form refers. (If the 
unpaid balance has been adjusted as a con-
sequence, the specific adjustments in the fi-
nance charge and the annual percentage rate 
should be set forth below.) 

llllllllllllllllllllllll

(Adjustments) lllllllllllllllllllllllllllllllllll

(Date of Certification) lllllllllll

llllllllllllllllllllllll

(Signature of Creditor or Authorized Rep 
resentative) 

llllllllllllllllllllllll

(Street) 

llllllllllllllllllllllll

(City, State and Zip Code) 
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APPENDIX B TO PART 113—STANDARDS 
OF FAIRNESS 

1. No finance charge contracted for, made, 
or received under any contract shall be in ex-
cess of the charge that could be made for 
such contract under the law of the place in 
which the contract is signed in the United 
States by the military member. 

a. In the event a contract is signed with a 
U.S. company in a foreign country, the low-
est interest rate of the State or States in 
which the company is chartered or does busi-
ness shall apply. 

b. However, interest rates and service 
charges applicable to overseas military 
banking facilities shall be as established by 
the Department of Defense. 

2. No contract or loan agreement shall pro-
vide for an attorney’s fee in the event of de-
fault unless suit is filed, in which event the 
fee provided in the contract shall not exceed 
20 percent of the obligation found due. No at-
torney fees shall be authorized if the attor-
ney is a salaried employee of the holder. 

3. In loan transactions, defenses that the 
debtor may have against the original lender 
or its agent shall be good against any subse-
quent holder of the obligation. In credit 
transactions, defenses against the seller or 
its agent shall be good against any subse-
quent holder of the obligation, provided that 
the holder had actual knowledge of the de-
fense or under conditions where reasonable 
inquiry would have apprised the holder of 
this fact. 

4. The military member shall have the 
right to remove any security for the obliga-
tion beyond State or national boundaries if 
the military member or family moves be-
yond such boundaries under military orders 
and notifies the creditor, in advance of the 
removal, of the new address where the secu-
rity will be located. Removal of the security 
shall not accelerate payment of the obliga-
tion. 

5. No late charge shall be made in excess of 
5 percent of the late payment, or $5.00, 
whichever is the lesser amount, or as pro-
vided by law or applicable regulatory agency 
determination. Only one late charge may be 
made for any tardy installment. Late 
charges shall not be levied where an allot-
ment has been timely filed, but payment of 
the allotment has been delayed. Late charges 

by overseas banking facilities are a matter 
of contract with the Department of Defense. 

6. The obligation may be paid in full at any 
time or through accelerated payments of any 
amount. There shall be no penalty for pre-
payment. In the event of prepayment, that 
portion of the finance charges that has in-
ured to the benefit of the seller or creditor 
shall be prorated on the basis of the charges 
that would have been ratably payable had fi-
nance charges been calculated and payable 
as equal periodic payments over the terms of 
the contract, and only the prorated amount 
to the date of prepayment shall be due. As an 
alternative, the ‘‘Rule of 78’’ may be applied. 

7. If a charge is made for loan insurance 
protection, it must be evidenced by delivery 
of a policy or certificate of insurance to the 
military member within 30 days. 

8. If the loan or contract agreement pro-
vides for payments in installation, each pay-
ment, other than the down payment, shall be 
in equal or substantially equal amounts, and 
installments shall be successive and of equal 
or substantially equal duration. 

9. If the security for the debt is repossessed 
and sold in order to satisfy or reduce the 
debt, the repossession and resale shall be 
governed by the laws of the State in which 
the security is requested. 

10. A contract for personal goods and serv-
ices may be terminated at any time before 
delivery of the goods or services without 
charge to the purchaser. However, if goods 
made to the special order of the purchaser 
result in preproduction costs, or require 
preparation for delivery, such additional 
costs shall be listed in the order form or con-
tract. 

a. No termination charge shall be made in 
excess of this amount. Contracts for delivery 
at future intervals may be terminated as to 
the undelivered portion. 

b. The purchaser shall be chargeable only 
for that proportion of the total cost that the 
goods or services delivered bear to the total 
goods called for by the contract. (This is in 
addition to the right to rescind certain cred-
it transactions involving a security interest 
in real estate provided by the Truth in Lend-
ing Act (15 U.S.C. 1601 note, 1601–1614, 1631– 
1646, 1661–1665a, 1666–1666j, and 1667–1667e) and 
Federal Reserve Board Regulation Z (12 CFR 
226)). 
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APPENDIX C TO PART 113—SAMPLE DD FORM 2653, ‘‘INVOLUNTARY ALLOTMENT 
APPLICATION’’ 
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APPENDIX D TO PART 113—SAMPLE DD FORM 2654, ‘‘INVOLUNTARY ALLOTMENT 
NOTICE AND PROCESSING’’ 
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PART 142—COPYRIGHTED SOUND 
AND VIDEO RECORDINGS 

Sec. 
142.1 Purpose. 

142.2 Applicability. 
142.3 Policy. 
142.4 Procedures. 
142.5 Responsibilities. 

AUTHORITY: 10 U.S.C. 133. 
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SOURCE: 49 FR 49452, Dec. 20, 1984, unless 
otherwise noted. 

§ 142.1 Purpose. 

This part provides policy, prescribes 
procedures, and assigned responsibil-
ities regarding the use of copyrighted 
sound and video recordings within the 
Department of Defense. 

§ 142.2 Applicability. 

(a) The provisions of this part apply 
to the Office of the Secretary of De-
fense, the Military Departments, the 
Organization of the Joint Chiefs of 
Staff, the Unified and Specified com-
mands, and the Defense Agencies (here-
after referred to collectively as ‘‘DoD 
Components’’). 

(b) This part does not regulate the 
procurement or use of copyrighted 
works for authorized official purposes. 

§ 142.3 Policy. 

(a) It is DoD policy: (1) To recognize 
the rights to copyright owners by es-
tablishing specific guidelines for the 
use of copyrighted works by individ-
uals within the DoD community, con-
sistent with the Department’s unique 
mission and worldwide commitments, 
and (2) Not to condone, facilitate, or 
permit unlicensed public performance 
or unlawful reproduction for private or 
personal use of copyrighted sound or 
video recordings, using government ap-
propriated or nonappropriated-fund- 
owned or leased equipment or facili-
ties. 

(b) Although the policy expressed in 
this Directive takes into account the 
copyright law of the United States, the 
application of that law to specific situ-
ations is a matter for interpretation by 
the U.S. Copyright Office and the De-
partment of Justice. 

§ 142.4 Procedures. 

(a) Permission or licenses from copy-
right owners shall be obtained for pub-
lic performance of copyrighted sound 
and video recordings. 

(b) Component procedures estab-
lished pursuant to § 142.5, below provide 
guidance for determining whether a 
performance is ‘‘public.’’ These general 
principles will be observed: 

(1) A performance in a residential fa-
cility or a physical extension thereof is 
not considered a public performance. 

(2) A performance in an isolated area 
or deployed unit is not considered a 
public performance. 

(3) Any performance at which admis-
sion is charged normally would be con-
sidered a public performance. 

(c) Government audio and video du-
plicating equipment and appropriated 
funded playback equipment may not be 
used for reproduction of copyrighted 
sound or video recordings. 

§ 142.5 Responsibilities. 
Heads of DoD Components shall es-

tablish procedures to comply with this 
Directive and shall provide necessary 
local guidance and legal interpreta-
tion. 

PART 143—DOD POLICY ON OR-
GANIZATIONS THAT SEEK TO REP-
RESENT OR ORGANIZE MEMBERS 
OF THE ARMED FORCES IN NE-
GOTIATION OR COLLECTIVE 
BARGAINING 

Sec. 
143.1 Purpose. 
143.2 Applicability. 
143.3 Definitions. 
143.4 Policy. 
143.5 Prohibited activity. 
143.6 Activity not covered by this part. 
143.7 Responsibilities. 
143.8 Guidelines. 

AUTHORITY: 10 U.S.C. 801–940 and 10 U.S.C. 
976. 

SOURCE: 71 FR 76914, Dec. 22, 2006, unless 
otherwise noted. 

§ 143.1 Purpose. 
This part provides DoD policies and 

procedures for organizations whose ob-
jective is to organize or represent 
members of the Armed Forces of the 
United States for purposes of negoti-
ating or bargaining about terms or 
conditions of military service. The 
policies and procedures set forth herein 
are designed to promote the readiness 
of the Armed Forces to defend the 
United States. This part does not mod-
ify or diminish the existing authority 
of commanders to control access to, or 
maintain good order and discipline on, 
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military installations; nor does it mod-
ify or diminish the obligations of com-
manders and supervisors under 5 U.S.C. 
7101–7135 with respect to organizations 
representing DoD civilian employees. 

§ 143.2 Applicability. 
(a) The provisions of this part apply 

to: 
(1) The Office of the Secretary of De-

fense, the Military Departments, the 
Chairman of the Joint Chiefs of Staff, 
the Combatant Commands, the Office 
of the Inspector General of the Depart-
ment of Defense, the Defense Agencies, 
the DoD Field Activities, and all other 
organizational entities in the Depart-
ment of Defense (hereafter referred col-
lectively as the ‘‘DoD Components’’). 

(2) Individuals and groups entering, 
using, or seeking to enter or use mili-
tary installations. 

(b) This part does not limit the appli-
cation of the Uniform Code of Military 
Justice in 10 U.S.C. 901–940 or 10 U.S.C. 
976 including the prohibitions and 
criminal penalties set forth therein 
with respect to matters that are the 
subject of this part or that are beyond 
its scope. 

§ 143.3 Definitions. 
(a) Member of the Armed Forces. A 

member of the Armed Forces who is 
serving on active duty, or a member of 
a Reserve component while performing 
inactive duty training. 

(b) Military labor organization. Any or-
ganization that engages in or attempts 
to engage in: 

(1) Negotiating or bargaining with 
any civilian officer or employee, or 
with any member of the Armed Forces, 
on behalf of members of the Armed 
Forces, concerning the terms or condi-
tions of military service of such mem-
bers in the Armed Forces; 

(2) Representing individual members 
of the Armed Forces before any civilian 
officer or employee, or any member of 
the Armed Forces, in connection with 
any grievance or complaint of any such 
member arising out of the terms or 
conditions of military service of such 
member in the Armed Forces; or 

(3) Striking, picketing, marching, 
demonstrating, or any other similar 
form of concerted action which is di-
rected against the Government of the 

United States and that is intended to 
induce any civilian officer or employee, 
or any member of the Armed Forces, 
to: 

(i) Negotiate or bargain with any per-
son concerning the terms or conditions 
of military service of any member of 
the Armed Forces, 

(ii) Recognize any organization as a 
representative of individual members 
of the Armed Forces in connection 
with complaints and grievances of such 
members arising out of the terms or 
conditions of military service of such 
members in the Armed Forces, or 

(iii) Make any change with respect to 
the terms or conditions of military 
service of individual members of the 
Armed Forces. 

(c) Civilian officer or employee. An em-
ployee, as defined in 5 U.S.C. 2105. 

(d) Military installations. Includes in-
stallations, reservations, facilities, 
vessels, aircraft, and other property 
controlled by the Department of De-
fense. 

(e) Negotiation or bargaining. A proc-
ess whereby a commander or supervisor 
acting on behalf of the United States 
engages in discussions with a member 
or members of the Armed Forces (pur-
porting to represent other such mem-
bers), or with an individual, group, or-
ganization, or association purporting 
to represent such members, for the pur-
pose of resolving bilaterally terms or 
conditions of military service. 

(f) Terms or conditions of military serv-
ice. Terms or conditions of military 
compensation or duty including but 
not limited to wages, rates of pay, duty 
hours, assignments, grievances, or dis-
putes. 

§ 143.4 Policy. 
It is the policy of the United States 

under Public Law 95–610 that: 
(a) Members of the Armed Forces of 

the United States must be prepared to 
fight and, if necessary, to die to pro-
tect the welfare, security, and liberty 
of the United States and of their fellow 
citizens. 

(b) Discipline and prompt obedience 
to lawful orders of superior officers are 
essential and time-honored elements of 
the American military tradition and 
have been reinforced from the earliest 
articles of war by laws and regulations 
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prohibiting conduct detrimental to the 
military chain of command and lawful 
military authority. 

(c) The processes of conventional col-
lective bargaining and labor-manage-
ment negotiation cannot and should 
not be applied to the relationships be-
tween members of the Armed Forces 
and their military and civilian superi-
ors. 

(d) Strikes, slowdowns, picketing, 
and other traditional forms of job ac-
tion have no place in the Armed 
Forces. 

(e) Unionization of the Armed Forces 
would be incompatible with the mili-
tary chain of command, would under-
mine the role, authority, and position 
of the commander, and would impair 
the morale and readiness of the Armed 
Forces. 

(f) The circumstances that could con-
stitute a threat to the ability of the 
Armed Forces to perform their mission 
are not comparable to the cir-
cumstances that could constitute a 
threat to the ability of Federal civilian 
agencies to perform their functions and 
should be viewed in light of the need 
for effective performance of duty by 
each member of the Armed Forces. 

§ 143.5 Prohibited activity. 

(a) Membership and enrollment. (1) A 
member of the Armed Forces, knowing 
of the activities or objectives of a par-
ticular military labor organization, 
may not: 

(i) Join or maintain membership in 
such organization; or 

(ii) Attempt to enroll any other 
member of the Armed Forces as a 
member of such organization. 

(2) No person on a military installa-
tion, and no member of the Armed 
Forces, may enroll in a military labor 
organization any member of the Armed 
Forces or solicit or accept dues or fees 
for such an organization from any 
member of the Armed Forces. 

(b) Negotiation or bargaining. (1) No 
person on a military installation, and 
no member of the Armed Forces, may 
negotiate or bargain, or attempt 
through any coercive act to negotiate 
or bargain, with any civilian officer or 
employee, or any member of the Armed 
Forces, on behalf of members of the 

Armed Forces, concerning the terms or 
conditions of service of such members. 

(2) No member of the Armed Forces, 
and no civilian officer or employee, 
may negotiate or bargain on behalf of 
the United States concerning the terms 
or conditions of military service of 
members of the Armed Forces with any 
person who represents or purports to 
represent members of the Armed 
Forces. 

(c) Strikes and other concerted activity. 
(1) No person on a military installa-
tion, and no member of the Armed 
Forces, may organize or attempt to or-
ganize, or participate in, any strike, 
picketing, march, demonstration, or 
other similar form of concerted action 
involving members of the Armed 
Forces that is directed against the 
Government of the United States and 
that is intended to induce any civilian 
officer or employee, or any member of 
the Armed Forces, to: 

(i) Negotiate or bargain with any per-
son concerning the terms or conditions 
of service of any member of the Armed 
Forces, 

(ii) Recognize any military labor or-
ganization as a representative of indi-
vidual members of the Armed Forces in 
connection with any complaint or 
grievance of any such member arising 
out of the terms or conditions of serv-
ice of such member in the Armed 
Forces, or 

(iii) Make any change with respect to 
the terms or conditions of service in 
the Armed Forces of individual mem-
bers of the Armed Forces. 

(2) No person may use any military 
installation for any meeting, march, 
picketing, demonstration, or other 
similar activity for the purpose of en-
gaging in any activity prohibited by 
this part. 

(3) No member of the Armed Forces, 
and no civilian officer or employee, 
may permit or authorize the use of any 
military installation for any meeting, 
march, picketing, demonstration, or 
other similar activity that is for the 
purpose of engaging in any activity 
prohibited by this part. 

(d) Representation. A military labor 
organization may not represent, or at-
tempt to represent, any member of the 
Armed Forces before any civilian offi-
cer or employee, or any member of the 
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1 Copies are available at http://www.dtic.mil/ 
whs/directives. 

Armed Forces, in connection with any 
grievance or complaint of any such 
member arising out of the terms or 
conditions of service of such member in 
the Armed Forces. 

§ 143.6 Activity not covered by this 
part. 

(a) This part does not limit the right 
of any member of the Armed Forces to: 

(1) Join or maintain membership in 
any lawful organization or association 
not constituting a ‘‘military labor or-
ganization’’ as defined in § 146.3 of this 
part; 

(2) Present complaints or grievances 
concerning the terms or conditions of 
the service of such member in the 
Armed Forces in accordance with es-
tablished military procedures; 

(3) Seek or receive information or 
counseling from any source; 

(4) Be represented by counsel in any 
legal or quasi-legal proceeding, in ac-
cordance with applicable laws and reg-
ulations; 

(5) Petition the Congress for redress 
of grievances; or 

(6) Take such other administrative 
action to seek such administrative or 
judicial relief, as is authorized by ap-
plicable laws and regulations. 

(b) This part does not prevent com-
manders or supervisors from giving 
consideration to the views of any mem-
ber of the Armed Forces presented indi-
vidually or as a result of participation 
on command-sponsored or authorized 
advisory councils, committees, or orga-
nizations. 

(c) This part does not prevent any ci-
vilian employed at a military installa-
tion from joining or being a member of 
an organization that engages in rep-
resentational activities with respect to 
terms or conditions of civilian employ-
ment. 

§ 143.7 Responsibilities. 

(a) The Heads of DoD Components 
shall: 

(1) Ensure compliance with this part 
and with the guidelines contained in 
§ 143.8 of this part. 

(2) Establish procedures to ensure 
that any action initiated under this 
part is reported immediately to the 
Head of the DoD Component concerned. 

(3) Report any action initiated under 
this part immediately to the Secretary 
of Defense. 

(b) The Deputy Under Secretary of 
Defense (Program Integration) shall 
serve as the administrative point of 
contact in the Office of the Secretary 
of Defense for all matters relating to 
this part. 

§ 143.8 Guidelines. 
The guidelines for making certain 

factual determinations are as follows: 
(a) In determining whether an orga-

nization is a military labor organiza-
tion, whether a person is a member of 
a military labor organization, or 
whether such person or organization is 
in violation of any provision of this 
part, the history and operation of the 
organization (including its constitu-
tion and bylaws, if any) or person in 
question may be evaluated, along with 
evidence on the conduct constituting a 
prohibited act. 

(b) In determining whether the com-
mission of a prohibited act by a person 
can be imputed to the organization, ex-
amples of factors that may be consid-
ered include: The frequency of such 
act; the position in the organization of 
persons committing the act; whether 
the commission of such act was known 
by the leadership of the organization; 
whether the commission of the act was 
condemned or disavowed by the leader-
ship of the organization. 

(c) Any information about persons 
and organizations not affiliated with 
the Department of Defense needed to 
make the determinations required by 
this part shall be gathered in strict 
compliance with the provisions of DoD 
Directive 5200.27 1 and shall not be ac-
quired by counterintelligence or secu-
rity investigative personnel. The orga-
nization itself shall be considered a pri-
mary source of information. 

PART 144—SERVICE BY MEMBERS 
OF THE ARMED FORCES ON 
STATE AND LOCAL JURIES 

Sec. 
144.1 Purpose. 
144.2 Applicability. 
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144.3 Definitions. 
144.4 Policy. 
144.5 Responsibilities. 
144.6 Procedures. 

AUTHORITY: 10 U.S.C. 982. 

SOURCE: 71 FR 76917, Dec. 22, 2006, unless 
otherwise noted. 

§ 144.1 Purpose. 
This part implements 10 U.S.C. 982 to 

establish uniform DoD policies for jury 
service by members of the Armed 
Forces on active duty. 

§ 144.2 Applicability. 
The provisions of this part apply to 

active-duty members of the Armed 
Forces. 

§ 144.3 Definitions. 
(a) Armed Forces. The Army, the 

Navy, the Air Force, the Marine Corps. 
(b) State. Includes the 50 United 

States, U.S. Territories, District of Co-
lumbia, and the Commonwealth of 
Puerto Rico. 

(c) Active Duty. Full-time duty in the 
active Military Service of the United 
States; Includes full-time training 
duty, annual training duty, active duty 
for training, and attendance, while in 
the active Military Service, at a school 
designated as a Service school by law 
or by the Secretary of the Military De-
partment concerned. 

(d) Operating Forces. Those forces 
whose primary missions are to partici-
pate in combat and the integral sup-
porting elements thereof. 

§ 144.4 Policy. 
It is DoD policy to permit members 

of the Armed Forces to maximally ful-
fill their civic responsibilities con-
sistent with their military duties. For 
Service members stationed in the 
United States, serving on a State or 
local jury is one such civic obligation. 
Service members are exempt from jury 
duty, when it unreasonably would 
interfere with performance of their 
military duties or adversely affect the 
readiness of a unit, command, or activ-
ity. 

§ 144.5 Responsibilities. 
The Secretaries of the Military De-

partments, or designees, in accordance 
with regulations prescribed by the Sec-

retary concerned, shall determine 
whether Service members shall be ex-
empt from jury duty. This authority 
may be delegated no lower than to 
commanders authorized to convene 
special courts-martial. 

§ 144.6 Procedures. 
The Secretaries of the Military De-

partments shall publish procedures 
that provide the following: 

(a) When a Service member on active 
duty is summoned to perform State or 
local jury duty, the Secretary con-
cerned, or the official to whom such 
authority has been delegated, shall de-
cide if such jury duty would: 

(1) Interfere unreasonably with the 
performance of the Service members 
military duties. 

(2) Affect adversely the readiness of 
the unit, command, or activity to 
which the member is assigned. 

(b) If such jury service would inter-
fere with the Service member’s mili-
tary duties or adversely affect readi-
ness, the Service member shall be ex-
empted from jury duty. The decision of 
the Secretary concerned, or the official 
to whom such authority has been dele-
gated, shall be conclusive. 

(c) All general and flag officers, com-
manding officers, and all personnel as-
signed to the operating forces, in a 
training status, or stationed outside 
the United States are exempt from 
serving on a State or local jury. Such 
jury service necessarily would interfere 
unreasonably with the performance of 
military duties by these members and 
adversely affect the readiness of the 
unit, command, or activity to which 
they are assigned. 

(d) Service members who serve on 
State or local juries shall not be 
charged leave or lose any pay or enti-
tlements during the period of service. 
All fees accrued to members for jury 
service are payable to the U.S. Treas-
ury. Members are entitled to any reim-
bursement from the State or local jury 
authority for expenses incurred in the 
performance of jury duty, such as for 
transportation costs or parking fees. 

(e) Written notice of each exemption 
determination shall be provided to the 
responsible State or local official who 
summoned an exempt member for jury 
duty. 
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PART 145—COOPERATION WITH 
THE OFFICE OF SPECIAL COUN-
SEL OF THE MERIT SYSTEMS PRO-
TECTION BOARD 

Sec. 
145.1 Purpose. 
145.2 Applicability and scope. 
145.3 Definitions. 
145.4 Policy. 
145.5 Responsibilities. 
145.6 Procedures. 

APPENDIX TO PART 145—LEGAL REPRESENTA-
TION 

AUTHORITY: 5 U.S.C. 301; 10 U.S.C. 133. 

SOURCE: 51 FR 17178, May 9, 1986, unless 
otherwise noted. 

§ 145.1 Purpose. 

This part establishes policy, assigns 
responsibilities, and prescribes proce-
dures for cooperation with the Office of 
Special Counsel (OSC) of the Merit 
Systems Protection Board (MSPB) in 
fulfilling the responsibilities of the 
Special Counsel under Pub. L. 95–454 
and 5 CFR 1201 and 1250 to conduct in-
vestigations of alleged prohibited per-
sonnel practices and to ensure the in-
vestigation of other allegations of im-
proper or illegal conduct referred to 
the Department of Defense by the OSC. 
This part provides internal guidance to 
DoD officials, and does not establish an 
independent basis for any person or or-
ganization to assert a right, benefit, or 
privilege. 

§ 145.2 Applicability and scope. 

(a) This part applies to the Office of 
the Secretary of Defense (OSD), the 
Military Departments, the Office of the 
Joint Chiefs of Staff (OJCS), the In-
spector General, Department of De-
fense (IG, DoD) and the Defense Agen-
cies (hereafter referred to collectively 
‘‘as DoD Components’’). 

(b) The provisions of this part that 
relate to prohibited personnel practices 
do not apply to the Defense Intel-
ligence Agency (DIA) or the National 
Security Agency (NSA), as prescribed 
by 5 U.S.C. 2302(a)(2)(C)(ii.). 

(c) This part does not restrict the IG, 
DoD, in coordinating investigative ef-
forts on individual cases with the OSC 
where concurrent jurisdiction exists. 

§ 145.3 Definitions. 
Improper or illegal conduct. (a) A viola-

tion of any law, rule, or regulation in 
connection with Government mis-
conduct; or 

(b) Mismanagement, a gross waste of 
funds, an abuse of authority, or a sub-
stantial and specific danger to public 
health or safety. 

Office of the Secretary of Defense 
(OSD). (a) The immediate offices of the 
Secretary, the Deputy Secretary, the 
Assistant Secretaries, Assistants to 
the Secretary, and other officials serv-
ing the Secretary of Defense directly. 

(b) The field activities of the Sec-
retary of Defense. 

(c) The Organization of the Joint 
Chiefs of Staff. 

(d) The Unified and Specified Com-
mands. 

Personnel action. (a) An appointment. 
(b) A promotion. 
(c) An adverse action under 5 U.S.C. 

7501 et seq. or other disciplinary or cor-
rective action. 

(d) A detail, transfer, or reassign-
ment. 

(e) A reinstatement. 
(f) A restoration. 
(g) A reemployment. 
(h) A performance evaluation under 5 

U.S.C. 4301 et seq. 
(i) A decision concerning pay, bene-

fits, or awards, or concerning edu-
cation or training if the education or 
training may reasonably be expected to 
lead to an appointment, promotion, 
performance evaluation, or other per-
sonnel action. 

(j) Any other significant change in 
duties or responsibilities that is incon-
sistent with the employee’s salary or 
grade level. 

Prohibited personnel practice. Action 
taken by an employee who has author-
ity to take, direct others to take, rec-
ommend, or approve any personnel ac-
tion: 

(a) That discriminates for or against 
any employee or applicant for employ-
ment on the basis of race, color, reli-
gion, sex, national origin, age, handi-
capping condition, marital status, or 
political affiliation, as prohibited by 
certain specified laws (see 5 U.S.C. 
2302(b)(1). 

(b) To solicit or consider any rec-
ommendation or statement, oral or 
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written, with respect to any individual 
who requests, or is under consideration 
for, any personnel action, unless the 
recommendation or statement is based 
on the personal knowledge or records 
of the person furnishing it, and con-
sists of an evaluation of the work per-
formance, ability, aptitude, or general 
qualifications of the individual, or an 
evaluation of the character, loyalty, or 
suitability of such individual. 

(c) To coerce the political activity of 
any person (including the providing of 
any political contribution or service), 
or take any action against any em-
ployee or applicant for employment as 
a reprisal for the refusal of any person 
to engage in such political activity. 

(d) To deceive or willfully obstruct 
any person with respect to such per-
son’s right to compete for employment. 

(e) To influence any person to with-
draw from competition for any position 
for the purpose of improving or injur-
ing the prospects of any other person 
for employment. 

(f) To grant any preference or advan-
tage not authorized by law, rule, or 
regulation to any employee or appli-
cant for employment (including defin-
ing the scope or manner of competition 
or the requirements for any position) 
for the purpose of improving or injur-
ing the prospects of any particular per-
son for employment. 

(g) To appoint, employ, promote, ad-
vance, or advocate for appointment, 
employment, promotion, or advance-
ment, in or to a civilian position any 
individual who is a relative (as defined 
in 5 U.S.C. 3110) of the employee if the 
position is in the agency in which the 
employee is serving as a public official 
(as defined in 5 U.S.C. 3110) or over 
which the employee exercises jurisdic-
tion or control as an official. 

(h) To take or fail to take a per-
sonnel action with respect to any em-
ployee or applicant for employment as 
a reprisal for being a whistleblower. 
(See whistleblower) 

(i) To take or fail to take a personnel 
action against an employee or appli-
cant for employment as a reprisal for 
the exercise of any appeal right grant-
ed by law, rule, or regulation. 

(j) To discriminate for or against any 
employee or applicant for employment 
on the basis of conduct that does not 

adversely affect the performance of the 
employee or applicant or the perform-
ance of others. 

(k) To take or fail to take any other 
personnel action if the taking of, or 
failure to take, such action violates 
any law, rule, or regulation imple-
menting, or directly concerning, the 
merit system principles contained in 5 
U.S.C. 2301. 

Whistleblower. A present or former 
Federal employee or applicant for Fed-
eral employment who discloses infor-
mation he or she reasonably believes 
evidences: 

(a) A violation of any law, rule, or 
regulation. 

(b) Mismanagement, a gross waste of 
funds, or an abuse of authority. 

(c) A substantial or specific danger to 
public health or safety. 

(d) Such disclosure qualifies if it is 
not specifically prohibited by statute 
and if such information is not specifi-
cally required by Executive Order to be 
kept secret in the interest of national 
defense or the conduct of foreign af-
fairs. 

(e) Where the information disclosed 
affects only the personal situation of 
the complaintant, it is generally to be 
regarded as an allegation of a prohib-
ited personnel practice or violation of 
other civil service law, rule, or regula-
tion, and the complainant will not be 
considered a whistleblower. 

§ 145.4 Policy. 
It is DoD policy that: 
(a) Civilian personnel actions taken 

by DoD management officials, civilian 
and military, shall conform to laws and 
regulations implementing established 
merit system principles and must be 
free of any prohibited personnel prac-
tices, as described in 5 U.S.C. 2302 and 
§ 145.3 of this part. 

(b) It is the responsibility of each 
DoD management official to take vig-
orous corrective action and, when ap-
propriate, to initiate disciplinary 
measures when prohibited personnel 
practices occur. 

(c) DoD Components shall cooperate 
with the Office of Special Counsel by: 

(1) Promoting merit system prin-
ciples in civilian employment pro-
grams within the Department of De-
fense. 
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(2) Investigating and reporting on al-
legations of improper or illegal con-
duct forwarded to the Component by 
the OSC pursuant to 5 U.S.C. 1206(b) (2) 
or (3). 

(3) Facilitating orderly investigation 
by the OSC of alleged prohibited per-
sonnel practices and other matters as-
signed for investigation to the OSC by 
law, such as the Freedom of Informa-
tion Act and the Hatch Act. 

(d) DoD Components shall cooperate 
with the OSC by providing appropriate 
assistance and information to its rep-
resentatives during their investiga-
tions and by furnishing to the OSC in-
vestigators copies of releasable docu-
ments requested under the authority of 
the Civil Service Reform Act of 1978, 5 
CFR 1250, the Privacy Act, and Civil 
Service Rule V. 

(e) Close coordination between DoD 
and OSC personnel during an OSC in-
vestigation is encouraged to eliminate 
duplication of effort, and to avoid un-
necessary delay in initiating, when ap-
propriate, corrective or disciplinary ac-
tion. This coordination shall be con-
ducted in full recognition of the inde-
pendent statutory basis for the OSC, as 
provided in Pub. L. 95–454 and of the re-
sponsibilities of the Department of De-
fense. 

(f) OSC investigative requests involv-
ing classified information shall be ac-
corded special attention and prompt 
consideration under existing adminis-
trative procedures. 

(g) When OSC and a DoD Component 
or an employee assigned DoD counsel 
are engaged in litigation, release of in-
formation shall be accomplished pursu-
ant to MSPB rules of discovery (5 CFR 
1201, subpart B.). 

§ 145.5 Responsibilities. 

(a) The Secretaries of the Military De-
partments and the Director, Defense Lo-
gistics Agency (DLA), shall prescribe im-
plementing documents to ensure that: 

(1) The policies, standards, and proce-
dures set forth in this part are admin-
istered in a manner that encourages 
consistency in responding to investiga-
tions of alleged prohibited personnel 
practices. 

(2) Alleged illegal or improper con-
duct referred to a Military Department 

or the DLA by the OSC or by OSD is 
carefully investigated. 

(3) There is full cooperation with the 
IG, DoD, and the General Counsel, De-
partment of Defense (GC, DoD), includ-
ing assignment of military and civilian 
attorneys to represent employees sus-
pected or accused by the OSC of com-
mitting a prohibited personnel practice 
or an otherwise illegal or improper act. 

(b) The General Counsel, Department of 
Defense (GC, DoD) shall provide overall 
legal guidance, whether by the 
issuance of regulations or otherwise, 
on all issues concerning cooperation 
with the OSC. This authority extends 
to: 

(1) Ensuring that DoD legal counsel 
is assigned upon request to represent a 
DoD employee suspected or accused by 
the OSC of committing a prohibited 
personnel practice or an illegal or im-
proper act when the act complained of 
was within the scope of the employee’s 
official responsibilities and such rep-
resentation is in the interest of the De-
partment of Defense; or, in unusual sit-
uations, that outside legal counsel is 
engaged where the use of DoD counsel 
would be inappropriate, and the same 
conditions are satisfied. 

(2) Providing DoD legal counsel to 
seek intervention for the purpose of 
representing the interests of OSD or a 
Defense agency (other than the DLA) 
in an MSPB hearing resulting from 
charges of misconduct against an em-
ployee of OSD or a Defense agency, 
under the authority of the Civil Serv-
ice Reform Act of 1978. 

(3) Seeking the assistance of the De-
partment of Justice in responding to 
requests by employees for legal rep-
resentation in obtaining judicial re-
view of an order by the MSPB, under 5 
U.S.C. 1207. 

(4) Modifying § 145.3 and Appendix to 
this part and issuing supplementary in-
structions concerning all aspects of 
DoD cooperation with the OSC, includ-
ing instructions on OSC investigations 
of allegedly arbitrary and capricious 
withholding of information under the 
Freedom of Information Act or viola-
tions of the Hatch Act. 

(5) Reviewing for adequacy and legal 
sufficiency with the IG, DoD, each re-
port of an investigation that must be 
personally reviewed by the Secretary 
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or Deputy Secretary of Defense on ac-
tion taken or to be taken in response 
to an OSC finding of reasonable cause 
to believe there has been a violation of 
law, rule, or regulation, not including a 
prohibited personnel practice or allega-
tion referred to the Attorney General 
of the United States for appropriate ac-
tion. 

(c) The Inspector General, Department 
of Defense (IG, DoD) shall: 

(1) Investigate, or cause to be inves-
tigated, as appropriate, any complaint 
referred to the Department of Defense 
by OSC. 

(2) Coordinate, where feasible, inves-
tigative efforts by DoD Components 
and the OSC, with particular emphasis 
on those conducted or initiated by ac-
tion of the OSC. 

(3) Submit the results of any inves-
tigation conducted under this part to 
the appropriate General Counsel. 

(d) The Deputy Assistant Secretary of 
Defense (Administration) (DASD(A)) 
shall serve as the Senior Management 
Official, as described in § 145.6(b) con-
cerning allegations by the OSC of pro-
hibited personnel practices or other il-
legal or improper acts in the OSD. 

(e) The General Counsels of the Mili-
tary Departments and the General Coun-
sel of the Defense Logistics Agency shall 
have the same authority for their re-
spective Components as given to the 
General Counsel, DoD, under para-
graphs (b) (1) and (2) of this section. 

§ 145.6 Procedures. 
(a) Allegations of improper or illegal 

conduct received from the OSC under 5 
U.S.C. 1206(b)(2), (3), or (c)(3). (1) Allega-
tions of improper or illegal conduct re-
ferred by the OSC to the Secretary of 
Defense or to a Defense agency (other 
than the DLA) shall be forwarded to 
the IG, DoD. 

(2) Allegations of improper or illegal 
conduct referred to a Military Depart-
ment or to the DLA by the OSC shall 
be forwarded to the General Counsel of 
that Component. 

(3) Upon receipt of a referral under 
paragraph (a) (1) or (2) of this section 
IG, DoD, or the GC of the Component 
concerned, as appropriate, shall ensure 
compliance with the Civil Service Re-
form Act of 1978 by obtaining a suitable 
investigation of an allegation, includ-

ing compliance with time limits for re-
porting results of the investigation and 
personal review of the report by the 
head of the Component when required. 

(4) Copies of each allegation referred 
under paragraph (a)(2) shall be for-
warded by the General Counsel con-
cerned to the IG, DoD. 

(b) OSC Investigations of Prohibited 
Personnel Practices. (1) The head of each 
DoD Component shall designate a Sen-
ior Management Official to: 

(i) Serve as a point of contact in pro-
viding assistance to the OSC in con-
ducting investigations of alleged pro-
hibited activities before any designa-
tion of an attorney of record for the 
Component or individual respondent 
for matters in litigation. 

(ii) Monitor those investigations. 
(iii) Ensure that appropriate Compo-

nent personnel are fully apprised of the 
nature and basis for an OSC investiga-
tion, as well as the rights and duties of 
Component personnel in regard to such 
investigations. 

(iv) Ensure that any corrective or 
disciplinary action considered appro-
priate because of facts disclosed by 
such an investigation is accomplished 
under paragraph (b)(2), in a timely 
manner. 

(2) The designated Senior Manage-
ment Official shall have authority to: 

(i) Refer to responsible officials rec-
ommendations by the OSC for correc-
tive action. 

(ii) Seek OSC approval of proposed 
disciplinary action against an em-
ployee for an alleged prohibited per-
sonnel practice or illegal or improper 
act under investigation by the OSC 
when it is determined that such dis-
cipline is warranted. 

(iii) Ensure that disciplinary action 
against an employee adjudged at fault 
following completion of an OSC inves-
tigation has been considered to avoid 
the need for a proceeding before the 
MSPB. 

(iv) Ensure that information con-
cerning members of the Armed Forces 
who are found by the Component to 
have committed a prohibited personnel 
practice or other violation of this Di-
rective in the exercise of authority 
over civilian personnel is referred to 
appropriate military authority. 
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(3) The Senior Management Official 
shall: 

(i) Establish a system under which an 
employee is identified to serve as the 
Liaison Officer for any OSC investi-
gator who may initiate an investiga-
tion at a facility, base, or installation 
for which the employee is assigned liai-
son duties. It shall be the responsi-
bility of the Liaison Officer to: 

(A) Assist the OSC investigator. 
(B) Ensure that all OSC requests for 

documents are in writing. 
(C) Process such requests, as well as 

all requests for interviews. 
(ii) Determine, to the extent prac-

ticable, whether an investigation is 
being, or has been, conducted that rep-
licates in whole or in part the proposed 
or incomplete investigation by the 
OSC, and convey that information to 
the OSC whenever this might avoid re-
dundant investigative effort. 

(iii) Inform the General Counsel of 
the Component concerned of any OSC 
investigation and consult with the 
General Counsel on any legal issue re-
lated to an OSC investigation. 

(iv) Ensure that Component per-
sonnel involved are given timely legal 
and policy advice, through arrange-
ments effected by the Liaison Officer, 
on the nature and basis for an OSC in-
vestigation, the authority of the OSC, 
and the rights and duties of Component 
personnel, including those set forth in 
Appendix. 

(v) Inform the IG, DoD, of any OSC 
investigation of an alleged prohibited 
personnel practice that is identified as 
having resulted from a whistleblower 
complaint or involves an allegation of 
otherwise illegal or improper conduct. 

APPENDIX TO PART 145—LEGAL 
REPRESENTATION 

1. An employee or member of the Armed 
Forces asked to provide information (testi-
monial or documentary) to the OSC in the 
course of an investigation by that office may 
obtain legal advice from DoD attorneys, both 
civilian and military, on that employee’s or 
members’s rights and obligations. This in-
cludes assistance at any interviews with OSC 
investigators. However, the attorney-client 
relationship shall not be established unless 
the employee is suspected or accused by the 
OSC of committing a prohibited personnel 
practice or other illegal or improper act and 
has been assigned DoD counsel. 

2. An employee who believes that he or she 
is suspected or has been accused by the OSC 
of committing a prohibited personnel prac-
tice or other illegal or improper act may ob-
tain legal representation from the Depart-
ment of Defense under the conditions pre-
scribed in § 145(b)(1) of this part, except as 
provided in section 7, below. The attorney 
assigned shall be a military member or em-
ployee from another Component whenever an 
attorney from the same Component is likely 
to face a conflict between his or her ethical 
obligation to the employee client and to the 
Component employer, and in any case where 
the suspected or accused employee has re-
quested representation from another Compo-
nent. Outside legal counsel may be retained 
by the Component on behalf of the employee 
only under unusual circumstances and only 
with the personal approval of the General 
Counsel of the Department of Defense. 

3. The General Counsel responsible for au-
thorizing representation shall determine 
whether a conflict is liable to occur if an at-
torney from the same Component is assigned 
to represent the employee and, in that case 
or in a case in which the suspected or ac-
cused employee has requested representation 
from another Component, shall seek the as-
sistance of another General Counsel in ob-
taining representation from outside the 
Component. The General Counsels of the 
Military Departments and the DLA shall en-
sure the availability of appropriately trained 
counsel for assignment to such cases. 

4. To obtain legal representation the em-
ployee: 

a. Must request legal representation, in 
writing, together with all process and plead-
ings served, and explain the circumstances 
that justify DoD legal assistance. 

b. Indicate whether he or she has retained 
legal counsel from outside the Department of 
Defense. 

c. Obtain a written certification from his 
or her supervisor that the employee was act-
ing within the scope of his of her official du-
ties, and that no adverse or disciplinary per-
sonnel action against the employee for the 
conduct being investigated by the OSC has 
been initiated by the Component. 

5. Employee requests for legal representa-
tion must be approved by the General Coun-
sel, DoD, for employees of OSD or a Defense 
Agency (other than the DLA), or by the Gen-
eral Counsel of a Military Department or the 
General Counsel of the DLA for employees of 
those Components. 

6. The conditions of legal representation 
must be explained to the accused employee 
in writing and accepted in writing by that 
employee. 

7. DoD resources may not be used to pro-
vide legal representation for an employee 
with respect to a DoD disciplinary action 
against the employee for committing or par-
ticipating in a prohibited personnel practice 
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or for engaging in illegal or improper con-
duct, regardless of whether that participa-
tion or conduct is also the basis for discipli-
nary action proposed by the OSC. 

8. After approval of an employee’s request, 
under section 4, above, a DoD attorney shall 
be assigned (or, in unusual circumstances, 
outside counsel retained) as the employee’s 
representative in matters pending before the 
OSC or MSPB. This approval may be limited 
to representing the employee only with re-
spect to some of the pending matters if other 
specific matters of concern to the OSC or 
MSPB do not satisfy the requirements of his 
Directive. 

9. An attorney-client relationship shall be 
established and continued between the sus-
pected or accused employee and assigned 
DoD counsel. 

10. In representing a DoD employee under 
this part, a DoD attorney designated counsel 
for the employee shall act as a vigorous ad-
vocate of the employee’s individual legal in-
terests before the OSC or MSPB; the attor-
ney’s professional responsibility to the De-
partment of Defense and his or her employ-
ing Component will be satisfied by fulfilling 
this responsibility to the employee. Legal 
representation may be terminated only with 
the approval of the General Counsel who au-
thorized representation, and normally only 
on the basis of information not available at 
the time the attorney was assigned. 

11. The attorney-client relationship may be 
terminated if the assigned DoD counsel for 
the employee determines, with the approval 
of the General Counsel who authorizes rep-
resentation, that: 

a. The employee was acting outside the 
scope of his or her official duties when en-
gaging in the conduct that is the basis for 
the OSC investigation or charge. 

b. Termination of the professional rep-
resentation is not in violation of the rules of 
professional conduct applicable to the as-
signed counsel. 

12. The DoD attorney designated counsel 
may request relief from the duties of rep-
resentation or counseling without being re-
quired to furnish explanatory information 
that might compromise the assurance to the 
client of confidentiality. 

13. This part authorizes cognizant DoD of-
ficials to approve a represented employee’s 
request for travel, per diem, witness appear-
ances, or other departmental support nec-
essary to ensure effective legal representa-
tion of the employee by the designated coun-
sel. 

14. An employee’s participation in OSC in-
vestigations, MSPB hearings, and other re-
lated proceedings shall be considered official 
departmental business for time and attend-
ance requirements and similar purposes. 

15. The following advice to employees ques-
tioned during the course of an OSC inves-

tigation may be appropriate in response to 
the most frequent inquiries: 

a. An employee may decline to provide a 
‘‘yes’’ or ‘‘no’’ answer in favor of a more 
qualified answer when this is necessary to 
ensure accuracy in responding to an OSC 
interviewer’s questions. 

b. Requests for clarification of both ques-
tions and answers are appropriate to avoid 
misinterpretation. 

c. Means to ensure verification of an inter-
view by OSC investigators are appropriate, 
whether the employee is or is not accom-
panied by a legal representative. Tape re-
corders may only be used for this purpose 
when: 

(1) The recorder is used in full view. 
(2) All attendees are informed. 
(3) The OSC interrogator agrees to the tape 

recording of the proceeding. 
d. Any errors that appear in a written sum-

mary of an interview prepared by the inter-
viewer should be corrected before the em-
ployee signs the statement. The employee is 
not required to sign any written summary 
that is not completely accurate. An em-
ployee may make a copy of the summary for 
his or her own use as a condition of signing. 

PART 147—ADJUDICATIVE GUIDE-
LINES FOR DETERMINING ELIGI-
BILITY FOR ACCESS TO CLASSI-
FIED INFORMATION 

Subpart A—Adjudicative Guidelines 

Sec. 
147.1 Introduction. 
147.2 Adjudicative process. 
147.3 Guideline A—Allegiance to the United 

States. 
147.4 Guideline B—Foreign influence. 
147.5 Guideline C—Foreign preference. 
147.6 Guideline D—Sexual behavior. 
147.7 Guideline E—Personal conduct. 
147.8 Guideline F—Financial considerations. 
147.9 Guideline G—Alcohol consumption. 
147.10 Guideline H—Drug involvement. 
147.11 Guideline I—Emotional, mental, and 

personality disorders. 
147.12 Guideline J—Criminal conduct. 
147.13 Guideline K—Security violations. 
147.14 Guideline L—Outside activities. 
147.15 Guideline M—Misuse of information 

technology systems. 

Subpart B—Investigative Standards 

147.18 Introduction. 
147.19 The three standards. 
147.20 Exception to periods of coverage. 
147.21 Expanding investigations. 
147.22 Transferability. 
147.23 Breaks in service. 
147.24 The national agency check. 
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ATTACHMENT A TO SUBPART B—STANDARD 
A—NATIONAL AGENCY CHECK WITH LOCAL 
AGENCY CHECKS AND CREDIT CHECK 
(NACLC) 

ATTACHMENT B TO SUBPART B—STANDARD B— 
SINGLE SCOPE BACKGROUND INVESTIGA-
TION (SSBI) 

ATTACHMENT C TO SUBPART B—STANDARD C— 
SINGLE SCOPE BACKGROUND INVESTIGA-
TION PERIODIC REINVESTIGATION (SSBI- 
PR) 

ATTACHMENT D TO SUBPART B—DECISION TA-
BLES 

Subpart C—Guidelines for Temporary 
Access 

147.28 Introduction. 
147.29 Temporary eligibility for access. 
147.30 Temporary eligibility for access at 

the CONFIDENTIAL AND SECRET lev-
els and temporary eligibility for ‘‘L’’ ac-
cess authorization. 

147.31 Temporary eligibility for access at 
the TOP SECRET levels and temporary 
eligibility for ‘‘Q’’ access authorization. 
For someone who is the subject of a fa-
vorable investigation not meeting the in-
vestigative standards for access at those 
levels. 

147.32 Temporary eligibility for access at 
the TOP SECRET and SCI levels and 
temporary eligibility for ‘‘Q’’ access au-
thorization: For someone who is not the 
subject of a current, favorable personnel 
or personnel-security investigation of 
any kind. 

147.33 Additional requirements by agencies. 

AUTHORITY: E.O. 12968 (60 FR 40245, 3 CFR 
1995 Comp., p 391). 

SOURCE: 63 FR 4573, Jan. 30, 1998, unless 
otherwise noted. 

Subpart A—Adjudication 

§ 147.1 Introduction. 
The following adjudicative guidelines 

are established for all United States 
Government civilian and military per-
sonnel, consultants, contractors, em-
ployees of contractors, licensees, cer-
tificate holders or grantees and their 
employees and other individuals who 
require access to classified informa-
tion. They apply to persons being con-
sidered for initial or continued eligi-
bility for access to classified informa-
tion, to include sensitive compart-
mented information and special access 
programs and are to be used by govern-
ment departments and agencies in all 
final clearance determinations. 

§ 147.2 Adjudicative process. 
(a) The adjudicative process is an ex-

amination of a sufficient period of a 
person’s life to make an affirmative de-
termination that the person is eligible 
for a security clearance. Eligibility for 
access to classified information is 
predicated upon the individual meeting 
these personnel security guidelines. 
The adjudicative process is the careful 
weighing of a number of variables 
known as the whole person concept. 
Available, reliable information about 
the person, past and present, favorable 
and unfavorable, should be considered 
in reaching a determination. In evalu-
ating the relevance of an individual’s 
conduct, the adjudicator should con-
sider the following actors: 

(1) The nature, extent, and serious-
ness of the conduct; 

(2) The circumstances surrounding 
the conduct, to include knowledgeable 
participation; 

(3) The frequency and recency of the 
conduct; 

(4) The individual’s age and maturity 
at the time of the conduct; 

(5) The voluntariness of participa-
tion; 

(6) The presence or absence of reha-
bilitation and other pertinent behav-
ioral changes; 

(7) The motivation for the conduct; 
(8) The potential for pressure, coer-

cion, exploitation, or duress; 
(9) The likelihood of continuation of 

recurrence. 
(b) Each case must be judged on its 

own merits, and final determination re-
mains the responsibility of the specific 
department or agency. Any doubt as to 
whether access to classified informa-
tion is clearly consistent with national 
security will be resolved in favor of the 
national security. 

(c) The ultimate determination of 
whether the granting or continuing of 
eligibility for a security clearance is 
clearly consistent with the interests of 
national security must be an overall 
common sense determination based 
upon careful consideration of the fol-
lowing, each of which is to be evalu-
ated in the context of the whole per-
son, as explained further below: 

(1) Guideline A: Allegiance to the 
United States. 

(2) Guideline B: Foreign influence. 
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(3) Guideline C: Foreign preference. 
(4) Guideline D: Sexual behavior. 
(5) Guideline E: Personal conduct. 
(6) Guideline F: Financial consider-

ations. 
(7) Guideline G: Alcohol consump-

tion. 
(8) Guideline H: Drug involvement. 
(9) Guideline I: Emotional, mental, 

and personality disorders. 
(10) Guideline J: Criminal conduct. 
(11) Guideline K: Security violations. 
(12) Guideline L: Outside activities. 
(13) Guideline M: Misuse of Informa-

tion Technology Systems. 
(d) Although adverse information 

concerning a single criterion may not 
be sufficient for an unfavorable deter-
mination, the individual may be dis-
qualified if available information re-
flects a recent or recurring pattern of 
questionable judgment, irrespon-
sibility, or emotionally unstable be-
havior. Notwithstanding, the whole 
person concept, pursuit of further in-
vestigations may be terminated by an 
appropriate adjudicative agency in the 
face of reliable, significant, disquali-
fying, adverse information. 

(e) When information of security con-
cern becomes known about an indi-
vidual who is currently eligible for ac-
cess to classified information, the adju-
dicator should consider whether the 
person: 

(1) Voluntarily reported the informa-
tion; 

(2) Was truthful and complete in re-
sponding to questions; 

(3) Sought assistance and followed 
professional guidance, where appro-
priate; 

(4) Resolved or appears likely to fa-
vorably resolve the security concern; 

(5) Has demonstrated positive 
changes in behavior and employment; 

(6) Should have his or her access tem-
porarily suspended pending final adju-
dication of the information. 

(f) If after evaluating information of 
security concern, the adjudicator de-
cides that the information is not seri-
ous enough to warrant a recommenda-
tion of disapproval or revocation of the 
security clearance, it may be appro-
priate to recommend approval with a 
warning that future incidents of a 
similar nature may result in revoca-
tion of access. 

§ 147.3 Guideline A—Allegiance to the 
United States. 

(a) The concern. An individual must 
be of unquestioned allegiance to the 
United States. The willingness to safe-
guard classified information is in doubt 
if there is any reason to suspect an in-
dividual’s allegiance to the Untied 
States. 

(b) Conditions that could raise a secu-
rity concern and may be disqualifying in-
clude: (1) Involvement in any act of 
sabotage, espionage, treason, ter-
rorism, sedition, or other act whose 
aim is to overthrow the Government of 
the United States or alter the form of 
government by unconstitutional 
means; 

(2) Association or sympathy with per-
sons who are attempting to commit, or 
who are committing, any of the above 
acts; 

(3) Association or sympathy with per-
sons or organizations that advocate the 
overthrow of the United States Govern-
ment, or any state or subdivision, by 
force or violence or by other unconsti-
tutional means; 

(4) Involvement in activities which 
unlawfully advocate or practice the 
commission of acts of force or violence 
to prevent others from exercising their 
rights under the Constitution or laws 
of the United States or of any state. 

(c) Conditions that could mitigate secu-
rity concerns include: (1) The individual 
was unaware of the unlawful aims of 
the individual or organization and sev-
ered ties upon learning of these; 

(2) The individual’s involvement was 
only with the lawful or humanitarian 
aspects of such an organization; 

(3) Involvement in the above activi-
ties occurred for only a short period of 
time and was attributable to curiosity 
or academic interest; 

(4) The person has had no recent in-
volvement or association with such ac-
tivities. 

§ 147.4 Guideline B—Foreign influ-
ence. 

(a) The concern. A security risk may 
exist when an individual’s immediate 
family, including cohabitants and 
other persons to whom he or she may 
be bound by affection, influence, or ob-
ligation are not citizens of the Untied 
States or may be subject to duress. 
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These situations could create the po-
tential for foreign influence that could 
result in the compromise of classified 
information. Contacts with citizens of 
other countries or financial interests 
in other countries are also relevant to 
security determinations if they make 
an individual potentially vulnerable to 
coercion, exploitation, or pressure. 

(b) Conditions that could raise a secu-
rity concern and may be disqualifying in-
clude: (1) An immediate family mem-
ber, or a person to whom the individual 
has close ties of affection or obligation, 
is a citizen of, or resident or present in, 
a foreign country; 

(2) Sharing living quarters with a 
person or persons, regardless of their 
citizenship status, if the potential for 
adverse foreign influence or duress ex-
ists; 

(3) Relatives, cohabitants, or associ-
ates who are connected with any for-
eign government; 

(4) Failing to report, where required, 
associations with foreign nationals; 

(5) Unauthorized association with a 
suspected or known collaborator or em-
ployee of a foreign intelligence service; 

(6) Conduct which may make the in-
dividual vulnerable to coercion, exploi-
tation, or pressure by a foreign govern-
ment; 

(7) Indications that representatives 
or nationals from a foreign country are 
acting to increase the vulnerability of 
the individual to possible future exploi-
tation, coercion or pressure; 

(8) A substantial financial interest in 
a country, or in any foreign owned or 
operated business that could make the 
individual vulnerable to foreign influ-
ence. 

(c) Conditions that could mitigate secu-
rity concerns include: (1) A determina-
tion that the immediate family mem-
ber(s) (spouse, father, mother, sons, 
daughters, brothers, sisters), cohabi-
tant, or associate(s) in question are not 
agents of a foreign power or in a posi-
tion to be exploited by a foreign power 
in a way that could force the individual 
to choose between loyalty to the per-
son(s) involved and the United States; 

(2) Contacts with foreign citizens are 
the result of official United States 
Government business; 

(3) Contact and correspondence with 
foreign citizens are casual and infre-
quent; 

(4) The individual has promptly com-
plied with existing agency require-
ments regarding the reporting of con-
tacts, requests, or threats from persons 
or organizations from a foreign coun-
try; 

(5) Foreign financial interests are 
minimal and not sufficient to affect 
the individual’s security responsibil-
ities. 

§ 147.5 Guideline C—Foreign pref-
erence. 

(a) The concern. When an individual 
acts in such a way as to indicate a pref-
erence for a foreign country over the 
United States, then he or she may be 
prone to provide information or make 
decisions that are harmful to the inter-
ests of the United States. 

(b) Conditions that could raise a se-
curity concern and may be disquali-
fying include: 

(1) The exercise of dual citizenship; 
(2) Possession and/or use of a foreign 

passport; 
(3) Military service or a willingness 

to bear arms for a foreign country; 
(4) Accepting educational, medical, 

or other benefits, such as retirement 
and social welfare, from a foreign coun-
try; 

(5) Residence in a foreign country to 
meet citizenship requirements; 

(6) Using foreign citizenship to pro-
tect financial or business interests in 
another country; 

(7) Seeking or holding political office 
in the foreign country; 

(8) Voting in foreign elections; 
(9) Performing or attempting to per-

form duties, or otherwise acting, so as 
to serve the interests of another gov-
ernment in preference to the interests 
of the United States. 

(c) Conditions that could mitigate secu-
rity concerns include: (1) Dual citizen-
ship is based solely on parents’ citizen-
ship or birth in a foreign country; 

(2) Indicators of possible foreign pref-
erence (e.g., foreign military service) 
occurred before obtaining United 
States citizenship; 

(3) Activity is sanctioned by the 
United States; 
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1 The adjudicator should also consider 
guidelines pertaining to criminal conduct 
(Guideline J) and emotional, mental and per-
sonality disorders (Guideline I) in deter-
mining how to resolve the security concerns 
raised by sexual behavior. 

(4) Individual has expressed a willing-
ness to renounce dual citizenship. 

§ 147.6 Guidance D—Sexual behavior. 
(a) The concern. Sexual behavior is a 

security concern if it involves a crimi-
nal offense, indicates a personality or 
emotional disorder, may subject the in-
dividual to coercion, exploitation, or 
duress, or reflects lack of judgment or 
discretion.1 Sexual orientation or pref-
erence may not be used as a basis for or 
a disqualifying factor in determining a 
person’s eligibility for a security clear-
ance. 

(b) Conditions that could raise a secu-
rity concern and may be disqualifying in-
clude: (1) Sexual behavior of a criminal 
nature, whether or not the individual 
has been prosecuted; 

(2) Compulsive or addictive sexual be-
havior when the person is unable to 
stop a pattern or self-destructive or 
high-risk behavior or that which is 
symptomatic of a personally disorder; 

(3) Sexual behavior that causes an in-
dividual to be vulnerable to coercion, 
exploitation, or duress; 

(4) Sexual behavior of a public nature 
and/or that which reflects lack of dis-
cretion or judgment. 

(c) Conditions that could mitigate secu-
rity concerns include: (1) The behavior 
occurred during or prior to adolescence 
and there is no evidence of subsequent 
conduct of a similar nature; 

(2) The behavior was not recent and 
there is no evidence of subsequent con-
duct of a similar nature; 

(3) There is no other evidence of ques-
tionable judgment, irresponsibility, or 
emotional instability; 

(4) The behavior no longer serves as a 
basis for coercion, exploitation, or du-
ress. 

§ 147.7 Guideline E—Personal conduct. 
(a) The concern. Conduct involving 

questionable judgment, 
untrustworthiness, unreliability, lack 
of candor, dishonesty, or unwillingness 
to comply with rules and regulations 
could indicate that the person may not 

properly safeguard classified informa-
tion. The following will normally re-
sult in an unfavorable clearance action 
or administrative termination of fur-
ther processing for clearance eligi-
bility: 

(1) Refusal to undergo or cooperate 
with required security processing, in-
cluding medical and psychological test-
ing; 

(2) Refusal to complete required secu-
rity forms, releases, or provide full, 
frank and truthful answers to lawful 
questions of investigators, security of-
ficials or other representatives in con-
nection with a personnel security or 
trustworthiness determination. 

(b) Conditions that could raise a secu-
rity concern and may be disqualifying 
also include: (1) Reliable, unfavorable 
information provided by associates, 
employers, coworkers, neighbors, and 
other acquaintances; 

(2) The deliberate omission, conceal-
ment, or falsification of relevant and 
material facts from any personnel se-
curity questionnaire, personal history 
statement, or similar form used to con-
duct investigations, determine employ-
ment qualifications, award benefits or 
status, determine security clearance 
eligibility or trustworthiness, or award 
fiduciary responsibilities; 

(3) Deliberately providing false or 
misleading information concerning rel-
evant and material matters to an in-
vestigator, security official, competent 
medical authority, or other representa-
tive in connection with a personnel se-
curity or trustworthiness determina-
tion; 

(4) Personal conduct or concealment 
of information that may increase an 
individual’s vulnerability to coercion, 
exploitation, or duties, such as engag-
ing in activities which, if known, may 
affect the person’s personal, profes-
sional, or community standing or 
render the person susceptible to black-
mail; 

(5) A pattern of dishonesty or rule 
violations, including violation of any 
written or recorded agreement made 
between the individual and the agency; 

(6) Association with persons involved 
in criminal activity. 
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(c) Conditions that could mitigate secu-
rity concerns include: (1) The informa-
tion was unsubstantiated or not perti-
nent to a determination of judgment, 
trustworthiness, or reliability; 

(2) The falsification was an isolated 
incident, was not recent, and the indi-
vidual has subsequently provided cor-
rect information voluntarily; 

(3) The individual made prompt, good 
faith efforts to correct the falsification 
before being confronted with the facts; 

(4) Omission of material facts was 
caused or significantly contributed to 
by improper or inadequate advice of 
authorized personnel, and the pre-
viously omitted information was 
promptly and fully provided; 

(5) The individual has taken positive 
steps to significantly reduce or elimi-
nate vulnerability to coercion, exploi-
tation, or duress; 

(6) A refusal to cooperate was based 
on advice from legal counsel or other 
officials that the individual was not re-
quired to comply with security proc-
essing requirements and, upon being 
made aware of the requirement, fully 
and truthfully provided the requested 
information; 

(7) Association with persons involved 
in criminal activities has ceased. 

§ 147.8 Guideline F—Financial consid-
erations. 

(a) The concern. An individual who is 
financially overextended is at risk of 
having to engage in illegal acts to gen-
erate funds. Unexplained affluence is 
often linked to proceeds from finan-
cially profitable criminal acts. 

(b) Conditions that could raise a secu-
rity concern and may be disqualifying in-
clude: (1) A history of not meeting fi-
nancial obligations; 

(2) Deceptive or illegal financial 
practices such as embezzlement, em-
ployee theft, check fraud, income tax 
evasion, expense account fraud, filing 
deceptive loan statements, and other 
intentional financial breaches of trust; 

(3) Inability or unwillingness to sat-
isfy debts; 

(4) Unexplained affluence; 
(5) Financial problems that are 

linked to gambling, drug abuse, alco-
holism, or other issues of security con-
cern. 

(c) Conditions that could mitigate secu-
rity concerns include: (1) The behavior 
was not recent; 

(2) It was an isolated incident; 
(3) The conditions that resulted in 

the behavior were largely beyond the 
person’s control (e.g., loss of employ-
ment, a business downtrun, unexpected 
medical emergency, or a death, divorce 
or separation); 

(4) The person has received or is re-
ceiving counseling for the problem and 
there are clear indications that the 
problem is being resolved or is under 
control; 

(5) The affluence resulted from a 
legal source; 

(6) The individual initiated a good- 
faith effort to repay overdue creditors 
or otherwise resolve debts. 

§ 147.9 Guideline G—Alcohol consump-
tion. 

(a) The concern. Excessive alcohol 
consumption often leads to the exercise 
of questionable judgment, 
unreliability, failure to control im-
pulses, and increases the risk of unau-
thorized disclosure of classified infor-
mation due to carelessness. 

(b) Conditions that could raise a secu-
rity concern and may be disqualifying in-
clude: (1) Alcohol-related incidents 
away from work, such as driving while 
under the influence, fighting, child or 
spouse abuse, or other criminal inci-
dents related to alcohol use; 

(2) Alcohol-related incidents at work, 
such as reporting for work or duty in 
an intoxicated or impaired condition, 
or drinking on the job; 

(3) Diagnosis by a credentialed med-
ical professional (e.g., physician, clin-
ical psychologist, or psychiatrist) of al-
cohol abuse or alcohol dependence; 

(4) Evaluation of alcohol abuse or al-
cohol dependence by a licensed clinical 
social worker who is a staff member of 
a recognized alcohol treatment pro-
gram; 

(5) Habitual or binge consumption of 
alcohol to the point of impaired judg-
ment; 

(6) Consumption of alcohol, subse-
quent to a diagnosis of alcoholism by a 
credentialed medical professional and 
following completion of an alcohol re-
habilitation program. 
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(c) Conditions that could mitigate secu-
rity concerns include: (1) The alcohol re-
lated incidents do not indicate a pat-
tern; 

(2) The problem occurred a number of 
years ago and there is no indication of 
a recent problem; 

(3) Positive changes in behavior sup-
portive of sobriety; 

(4) Following diagnosis of alcohol 
abuse or alcohol dependence, the indi-
vidual has successfully completed im-
patient or outpatient rehabilitation 
along with aftercare requirements, par-
ticipates frequently in meetings of Al-
coholics Anonymous or a similar orga-
nization, has abstained from alcohol 
for a period of at least 12 months, and 
received a favorable prognosis by a 
credentialed medical professional or a 
licensed clinical social worker who is a 
staff member of a recognized alcohol 
treatment program. 

§ 147.10 Guideline H—Drug involve-
ment. 

(a) The concern. (1) Improper or ille-
gal involvement with drugs raises ques-
tions regarding an individual’s willing-
ness or ability to protect classified in-
formation. Drug abuse or dependence 
may impair social or occupational 
functioning, increasing the risk of an 
unauthorized disclosure of classified 
information. 

(2) Drugs are defined as mood and be-
havior altering substances, and in-
clude: 

(i) Drugs, materials, and other chem-
ical compounds identified and listed in 
the Controlled Substances Act of 1970, 
as amended (e.g., marijuana or can-
nabis, depressants, narcotics, stimu-
lants, and hallucinogens), 

(ii) Inhalants and other similar sub-
stances. 

(3) Drug abuse is the illegal use of a 
drug or use of a legal drug in a manner 
that deviates from approved medical 
direction. 

(b) Conditions that could raise a secu-
rity concern and may be disqualifying in-
clude: (1) Any drug abuse (see above 
definition); 

(2) Illegal drug possession, including 
cultivation, processing, manufacture, 
purchase, sale, or distribution; 

(3) Diagnosis by a credentialed med-
ical professional (e.g., physician, clin-

ical psychologist, or psychiatrist) of 
drug abuse or drug dependence; 

(4) Evaluation of drug abuse or drug 
dependence by a licensed clinical social 
worker who is a staff member of a rec-
ognized drug treatment program; 

(5) Failure to successfully complete a 
drug treatment program prescribed by 
a credentialed medical professional. 
Recent drug involvement, especially 
following the granting of a security 
clearance, or an expressed intent not to 
discontinue use, will almost invariably 
result in an unfavorable determination. 

(c) Conditions that could mitigate secu-
rity concerns include: (1) The drug in-
volvement was not recent; 

(2) The drug involvement was an iso-
lated or aberration event; 

(3) A demonstrated intent not to 
abuse any drugs in the future; 

(4) Satisfactory completion of a pre-
scribed drug treatment program, in-
cluding rehabilitation and aftercare re-
quirements, without recurrence of 
abuse, and a favorable prognosis by a 
credentialed medical professional. 

§ 147.11 Guideline I—Emotional, men-
tal, and personality disorders. 

(a) The concern: Emotional, mental, 
and personality disorders can cause a 
significant deficit in an individual’s 
psychological, social and occupation 
functioning. These disorders are of se-
curity concern because they may indi-
cate a defect in judgment, reliability, 
or stability. A credentialed mental 
health professional (e.g., clinical psy-
chologist or psychiatrist), employed 
by, acceptable to or approved by the 
government, should be utilized in eval-
uating potentially disqualifying and 
mitigating information fully and prop-
erly, and particularly for consultation 
with the individual’s mental health 
care provider. 

(b) Conditions that could raise a secu-
rity concern and may be disqualifying in-
clude: (1) An opinion by a credentialed 
mental health professional that the in-
dividual has a condition or treatment 
that may indicate a defect in judg-
ment, reliability, or stability; 

(2) Information that suggests that an 
individual has failed to follow appro-
priate medical advice relating to treat-
ment of a condition, e.g., failure to 
take prescribed medication; 
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(3) A pattern of high-risk, irrespon-
sible, aggressive, anti-social or emo-
tionally unstable behavior; 

(4) Information that suggests that 
the individual’s current behavior indi-
cates a defect in his or her judgment or 
reliability. 

(c) Conditions that could mitigate secu-
rity concerns include: (1) There is no in-
dication of a current problem; 

(2) Recent opinion by a credentialed 
mental health professional that an in-
dividual’s previous emotional, mental, 
or personality disorder is cured, under 
control or in remission and has a low 
probability of recurrence or exacer-
bation; 

(3) The past emotional instability 
was a temporary condition (e.g., one 
caused by a death, illness, or marital 
breakup), the situation has been re-
solved, and the individual is no longer 
emotionally unstable. 

§ 147.12 Guideline J—Criminal con-
duct. 

(a) The concern. A history or pattern 
of criminal activity creates doubt 
about a person’s judgment, reliability 
and trustworthiness. 

(b) Conditions that could raise a secu-
rity concern and may be disqualifying in-
clude: (1) Allegations or admissions of 
criminal conduct, regardless of wheth-
er the person was formally charged; 

(2) A single serious crime or multiple 
lesser offenses. 

(c) Conditions that could mitigate secu-
rity concerns include: (1) The criminal 
behavior was not recent; 

(2) The crime was an isolated inci-
dent; 

(3) The person was pressured or co-
erced into committing the act and 
those pressures are no longer present 
in that person’s life; 

(4) The person did not voluntarily 
commit the act and/or the factors lead-
ing to the violation are not likely to 
recur; 

(5) Acquittal; 
(6) There is clear evidence of success-

ful rehabilitation. 

§ 147.13 Guideline K—Security viola-
tions. 

(a) The concern. Noncompliance with 
security regulations raises doubt about 
an individual’s trustworthiness, will-

ingness, and ability to safeguard classi-
fied information. 

(b) Conditions that could raise a secu-
rity concern and may be disqualifying in-
clude. (1) Unauthorized disclosure of 
classified information; 

(2) Violations that are deliberate or 
multiple or due to negligence. 

(c) Conditions that could mitigate secu-
rity concerns include actions that: (1) 
Were inadvertent; 

(2) Were isolated or infrequent; 
(3) Were due to improper or inad-

equate training; 
(4) Demonstrate a positive attitude 

towards the discharge of security re-
sponsibilities. 

§ 147.14 Guideline L—Outside activi-
ties. 

(a) The concern. Involvement in cer-
tain types of outside employment or 
activities is of security concern if it 
poses a conflict with an individual’s se-
curity responsibilities and could create 
an increased risk of unauthorized dis-
closure of classified information. 

(b) Conditions that could raise a secu-
rity concern and may be disqualifying in-
clude any service, whether compensated, 
volunteer, or employment with: (1) A for-
eign country; 

(2) Any foreign national; 
(3) A representative of any foreign in-

terest; 
(4) Any foreign, domestic, or inter-

national organization or person en-
gaged in analysis, discussion, or publi-
cation of material on intelligence, de-
fense, foreign affairs, or protected 
technology. 

(c) Conditions that could mitigate secu-
rity concerns include: (1) Evaluation of 
the outside employment or activity in-
dicates that it does not pose a conflict 
with an individual’s security respon-
sibilities; 

(2) The individual terminates the em-
ployment or discontinues the activity 
upon being notified that it is in con-
flict with his or her security respon-
sibilities. 
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§ 147.15 Guideline M—Misuse of Infor-
mation technology systems. 

(a) The concern. Noncompliance with 
rules, procedures, guidelines, or regula-
tions pertaining to information tech-
nology systems may raise security con-
cerns about an individual’s trust-
worthiness, willingness, and ability to 
properly protect classified systems, 
networks, and information. Informa-
tion Technology Systems include all 
related equipment used for the commu-
nication, transmission, processing, ma-
nipulation, and storage of classified or 
sensitive information. 

(b) Conditions that could raise a secu-
rity concern and may be disqualifying in-
clude: (1) Illegal or unauthorized entry 
into any information technology sys-
tem; 

(2) Illegal or unauthorized modifica-
tion, destruction, manipulation or de-
nial of access to information residing 
on an information technology system; 

(3) Removal (or use) of hardware, 
software, or media from any informa-
tion technology system without au-
thorization, when specifically prohib-
ited by rules, procedures, guidelines or 
regulations; 

(4) Introduction of hardware, soft-
ware, or media into any information 
technology system without authoriza-
tion, when specifically prohibited by 
rules, procedures, guidelines or regula-
tions. 

(c) Conditions that could mitigate secu-
rity concerns include: (1) The misuse was 
not recent or significant; 

(2) The conduct was unintentional or 
inadvertent; 

(3) The introduction or removal of 
media was authorized; 

(4) The misuse was an isolated event; 
(5) The misuse was followed by a 

prompt, good faith effort to correct the 
situation. 

Subpart B—Investigative 
Standards 

§ 147.18 Introduction. 
The following investigative standards 

are established for all United States 
Government civilian and military per-
sonnel, consultants, contractors, em-
ployees of contractors, licensees, cer-
tificate holders or grantees and their 

employees and other individuals who 
require access to classified informa-
tion, to include Sensitive Compart-
mented Information and Special Access 
Programs, and are to be used by gov-
ernment departments and agencies as 
the investigative basis for final clear-
ance determinations. However, nothing 
in these standards prohibits an agency 
from using any lawful investigative 
procedures in addition to these require-
ments in order to resolve any issue 
identified in the course of a back-
ground investigation or reinvestiga-
tion. 

§ 147.19 The three standards. 

There are three standards (Attach-
ment D to this subpart part summa-
rizes when to use each one): 

(a) The investigation and reinvestiga-
tion standards for ‘‘L’’ access author-
izations and for access to confidential 
and secret (including all secret-level 
Special Access Programs not specifi-
cally approved for enhanced investiga-
tive requirements by an official au-
thorized to establish Special Access 
Programs by section in 4.4 of Executive 
Order 12958) (60 FR 19825, 3 CFR 1995 
Comp., p. 33); 

(b) The investigation standard 
for‘‘Q’’ access authorizations and for 
access to top secret (including top se-
cret Special Access Programs) and Sen-
sitive Compartmented Information; 

(c) The reinvestigation standard for 
continued access to the levels listed in 
paragraph (b) of this section. 

§ 147.20 Exception to periods of cov-
erage. 

Some elements of standards specify a 
period of coverage (e.g. seven years). 
Where appropriate, such coverage may 
be shortened to the period from the 
subject’s eighteenth birthday to the 
present or to two years, whichever is 
longer. 

§ 147.21 Expanding investigations. 

Investigations and reinvestigations 
may be expanded under the provisions 
of Executive Order 12968 (60 FR 40245, 3 
CFR 1995 Comp., p. 391) and other appli-
cable statutes and Executive Orders. 
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§ 147.22 Transferability. 
Investigations that satisfy the re-

quirements of a given standard and are 
current meet the investigative require-
ments for all levels specified for the 
standard. They shall be mutually and 
reciprocally accepted by all agencies. 

§ 147.23 Breaks in service. 
If a person who requires access has 

been retired or separated from U.S. 
government employment for less than 
two years and is the subject of an in-
vestigation that is otherwise current, 
the agency regranting the access will, 
as a minimum, review an updated 
Standard Form 86 and applicable 
records. A reinvestigation is not re-
quired unless the review indicates the 
person may no longer satisfy the stand-
ards of Executive Order 12968 (60 FR 
40245, 3 CFR 1995 Comp., p. 391); (At-
tachment D to this subpart, Table 2). 

§ 147.24 The national agency check. 
The National Agency Check is a part 

of all investigations and reinvestiga-
tions. It consists of a review of; 

(a) Investigative and criminal history 
files of the FBI, including a technical 
fingerprint search; 

(b) OPM’s Security/Suitability Inves-
tigations Index; 

(c) DoD’s Defense Clearance and In-
vestigations Index; 

(d) Such other national agencies 
(e.g., CIA, INS) as appropriate to the 
individual’s background. 

ATTACHMENT A TO SUBPART B OF PART 
147—STANDARD A—NATIONAL AGEN-
CY CHECK WITH LOCAL AGENCY 
CHECKS AND CREDIT CHECK 
(NACLC) 

(a) Applicability. Standard A applies to in-
vestigations and reinvestigations for; 

(1) Access to CONFIDENTIAL and SECRET 
(including all SECRET-level Special Access 
Programs not specifically approved for en-
hanced investigative requirements by an of-
ficial authorized to establish Special Access 
Programs by sect. 4.4 of Executive Order 
12958) (60 FR 19825, 3 CFR 1995 Comp., p. 333); 

(2) ‘‘L’’ access authorizations. 
(b) For Reinvestigation: When to Reinves-

tigate. The reinvestigation may be initiated 
at any time following completion of, but not 
later than ten years (fifteen years for CON-
FIDENTIAL) from the date of, the previous 
investigation or reinvestigation. (Attach-

ment D to this subpart, Table 2, reflects the 
specific requirements for when to request a 
reinvestigation, including when there has 
been a break in service.) 

(c) Investigative Requirements. Investigative 
requirements are as follows: 

(1) Completion of Forms: Completion of 
Standard Form 86, including applicable re-
leases and supporting documentation. 

(2) National Agency Check: Completion of a 
National Agency Check. 

(3) Financial Review: Verification of the 
subject’s financial status, including credit 
bureau checks covering all locations where 
the subject has resided, been employed, or 
attended school for six months or more for 
the past seven years. 

(4) Date and Place of Birth: Corroboration of 
date and place of birth through a check of 
appropriate documentation, if not completed 
in any previous investigation; a check of Bu-
reau of Vital Statistics records when any 
discrepancy is found to exist. 

(5) Local Agency Checks: As a minimum, all 
investigations will include checks of law en-
forcement agencies having jurisdiction 
where the subject has lived, worked, and/or 
attended school within the last five years, 
and, if applicable, of the appropriate agency 
for any identified arrests. 

(d) Expanding the Investigation: The inves-
tigation may be expanded if necessary to de-
termine if access is clearly consistent with 
the national security. 

ATTACHMENT B TO SUBPART B OF PART 
147—STANDARD B—SINGLE SCOPE 
BACKGROUND INVESTIGATION (SSBI) 

(a) Applicability. Standard B applies to ini-
tial investigations for; 

(1) Access to TOP SECRET (including TOP 
SECRET Special Access Programs) and Sen-
sitive Compartment Information; 

(2) ‘‘Q’’ access authorizations. 
(b) Investigative Requirements. Investigative 

requirements are as follows: 
(1) Completion of Forms: Completion of 

Standard Form 86, including applicable re-
leases and supporting documentation. 

(2) National Agency Check: Completion of a 
National Agency Check. 

(3) National Agency Check for the Spouse or 
Cohabitant (if applicable): Completion of a Na-
tional Agency Check, without fingerprint 
cards, for the spouse or cohabitant. 

(4) Date and Place of Birth: Corroboration of 
date and place of birth through a check of 
appropriate documentation; a check of Bu-
reau of Vital Statistics records when any 
discrepancy is found to exist. 

(5) Citizenship: For individuals born outside 
the United States, verification of US citizen-
ship directly from the appropriate registra-
tion authority; verification of US citizenship 
or legal status of foreign-born immediate 
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family members (spouse, cohabitant, father, 
mother, sons, daughters, brothers, sisters). 

(6) Education: Corroboration of most recent 
or most significant claimed attendance, de-
gree, or diploma. Interviews of appropriate 
educational sources if education is a primary 
activity of the subject during the most re-
cent three years. 

(7) Employment: Verification of all employ-
ments for the past seven years; personal 
interviews of sources (supervisors, cowork-
ers, or both) for each employment of six 
months or more; corroboration through 
records or sources of all periods of unemploy-
ment exceeding sixty days; verification of all 
prior federal and military service, including 
discharge type. For military members, all 
service within one branch of the armed 
forces will be considered as one employment, 
regardless of assignments. 

(8) References: Four references, of whom at 
least two are developed; to the extent prac-
ticable, all should have social knowledge of 
the subject and collectively span at least the 
last seven years. 

(9) Former Spouse: An interview of any 
former spouse divorced within the last ten 
years. 

(10) Neighborhoods: Confirmation of all resi-
dences for the last three years through ap-
propriate interviews with neighbors and 
through records reviews. 

(11) Financial Review: Verification of the 
subject’s financial status, including credit 
bureau checks covering all locations where 
subject has resided, been employed, and/or 
attended school for six months or more for 
the last seven years. 

(12) Local Agency Checks: A check of appro-
priate criminal history records covering all 
locations where, for the last ten years, the 
subject has resided, been employed, and/or 
attended school for six months or more, in-
cluding current residence regardless of dura-
tion. 

NOTE: If no residence, employment, or edu-
cation exceeds six months, local agency 
checks should be performed as deemed appro-
priate. 

(13) Public Records: Verification of divorces, 
bankruptcies, and other court actions, 
whether civil or criminal, involving the sub-
ject. 

(14) Subject Interview: A subject interview, 
conducted by trained security, investigative, 
or counterintelligence personnel. During the 
investigation, additional subject interviews 
may be conducted to collect relevant infor-
mation, to resolve significant inconsist-
encies, or both. Sworn statements and 
unsworn declarations may be taken when-
ever appropriate. 

(15) Polygraph (only in agencies with ap-
proved personnel security polygraph programs): 
In departments or agencies with policies 
sanctioning the use of the polygraph for per-

sonnel security purposes, the investigation 
may include a polygraph examination, con-
ducted by a qualified polygraph examiner. 

(c) Expanding the Investigation. The inves-
tigation may be expanded as necessary. As 
appropriate, interviews with anyone able to 
provide information or to resolve issues, in-
cluding but not limited to cohabitants, rel-
atives, psychiatrists, psychologists, other 
medical professionals, and law enforcement 
professionals may be conducted. 

ATTACHMENT C TO SUBPART B OF PART 
147—STANDARD C—SINGLE SCOPE 
BACKGROUND INVESTIGATION PERI-
ODIC REINVESTIGATION (SSBI-PR) 

(a) Applicability. Standard C applies to re-
investigation for; 

(1) Access to TOP SECRET (including TOP 
SECRET Special Access Programs) and Sensitive 
Compartmented Information; 

(2) ‘‘Q’’ access authorizations. 
(b) When to Reinvestigate. The reinvestiga-

tion may be initiated at any time following 
completion of, but not later than five years 
from the date of, the previous investigation 
(see Attachment D to this subpart, Table 2). 

(c) Reinvestigative Requirements. Reinves-
tigative requirements are as follows: 

(1) Completion of Forms: Completion of 
Standard Form 86, including applicable re-
leases and supporting documentation. 

(2) National Agency Check: Completion of a 
National Agency Check (fingerprint cards 
are required only if there has not been a pre-
vious valid technical check of the FBI). 

(3) National Agency Check for the Spouse or 
Cohabitant (if applicable): Completion of a Na-
tional Agency Check, without fingerprint 
cards, for the spouse or cohabitant. The Na-
tional Agency Check for the spouse or co-
habitant is not required if already completed 
in conjunction with a previous investigation 
or reinvestigation. 

(4) Employment: Verification of all employ-
ments since the last investigation. Attempts 
to interview a sufficient number of sources 
(supervisors, coworkers, or both) at all em-
ployments of six months or more. For mili-
tary members, all services within one branch 
of the armed forces will be considered as one 
employment, regardless of assignments. 

(5) References: Interviews with two char-
acter references who are knowledgeable of 
the subject; at least one will be a developed 
reference. To the extent practical, both 
should have social knowledge of the subject 
and collectively span the entire period of the 
reinvestigation. As appropriate, additional 
interviews may be conducted, including with 
cohabitants and relatives. 

(6) Neighborhoods: Interviews of two neigh-
bors in the vicinity of the subject’s most re-
cent residence of six months or more. Con-
firmation of current residence regardless of 
length. 
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(7) Financial Review:—Financial Status: 
Verification of the subject’s financial status, 
including credit bureau checks covering all 
locations where subject has resided, been 
employed, and/or attended school for six 
months or more for the period covered by the 
reinvestigation; 

(ii) Check of Treasury’s Financial Data Base: 
Agencies may request the Department of the 
Treasury, under terms and conditions pre-
scribed by the Secretary of the Treasury, to 
search automated data bases consisting of 
reports of currency transactions by financial 
institutions, international transportation of 
currency or monetary instruments, foreign 
bank and financial accounts, and trans-
actions under $10,000 that are reported as 
possible money laundering violations. 

(8) Local Agency Checks: A check of appro-
priate criminal history records covering all 
locations where, during the period covered 
by the reinvestigation, the subject has re-
sided, been employed, and/or attended school 
for six months or more, including current 
residence regardless of duration. (Note: If no 
residence, employment, or education exceeds 

six months, local agency checks should be 
performed as deemed appropriate.) 

(9) Former Spouse: An interview with any 
former spouse unless the divorce took place 
before the date of the last investigation or 
reinvestigation. 

(10) Public Records: Verification of divorces, 
bankruptcies, and other court actions, 
whether civil or criminal, involving the sub-
ject since the date of the last investigation. 

(11) Subject Interview: A subject interview, 
conducted by trained security, investigative, 
or counterintelligence personnel. During the 
reinvestigation, additional subject inter-
views may be conducted to collect relevant 
information, to resolve significant inconsist-
encies, or both. Sworn statements and 
unsworn declarations may be taken when-
ever appropriate. 

(d) Expanding the Reinvestigation: The re-
investigation may be expanded as necessary. 
As appropriate, interviews with anyone able 
to provide information or to resolve issues, 
including but not limited to cohabitants, rel-
atives, psychiatrists, psychologists, other 
medical professionals, and law enforcement 
professionals may be conducted. 

ATTACHMENT D TO SUBPART B OF PART 147—DECISION TABLES 

TABLE 1—WHICH INVESTIGATION TO REQUEST 

If the requirement is for And the person has 
this access 

Based on this inves-
tigation 

Then the investigation 
required is 

Using stand-
ard 

Confidental Secret; ‘‘L’’ ........................... None ....................... None ....................... NACLC ...................... A 
Out of date NACLC 

or SSBI.
Conf, Sec; ‘‘L’’ 

Top Secret, SCI; ‘‘Q’’ .............................. None ....................... None ....................... SSBI .......................... B 
None; Conf, Sec; 

‘‘L’’.
Current or out of 

date NACLC 
Out of date SSBI 

TS, SCI; ‘‘Q’’ ........... SSBI-PR .................... C 

TABLE 2—REINVESTIGATION REQUIREMENTS 

If the requirement is for And the age of the investigation is 

Type required if there has been a 
break in service of 

0–23 months 24 month’s 
or more 

Confidential .................................................. 0 to 14 years. 11 mos ................................. None (note 1) ........... NACLC 
15 yrs. or more ........................................... NACLC.

Secret; ‘‘L’’ ................................................... 0 to 9 yrs 11 mos ........................................ None (note 1).
10 yrs. or more ........................................... NACLC 

Top Secret, SCI; ‘‘Q’’ .................................. 0 to 4 yrs. 11 mos ....................................... None (note 1) ........... SSBI 
5 yrs or more .............................................. SSBI-PR.

NOTE: As a minimum, review an updated Standard Form 84 and applicable records. A reinvestigation (NACLC or SSBI-PR) is 
not required unless the review indicates the person may no longer satisfy the standards of Executive Order 12968. 
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Subpart C—Guidelines for 
Temporary Access 

§ 147.28 Introduction. 
The following minimum investiga-

tive standards, implementing section 
3.3 of Executive Order 12968, Access to 
Classified Information, are established 
for all United States Government and 
military personnel, consultants, con-
tractors, subcontractors, employees of 
contractors, licensees, certificate hold-
ers or grantees and their employees 
and other individuals who require ac-
cess to classified information before 
the appropriate investigation can be 
completed and a final determination 
made. 

§ 147.29 Temporary eligibility for ac-
cess. 

Based on a justified need meeting the 
requirements of section 3.3 of Execu-
tive Order 12968, temporary eligibility 
for access may be granted before inves-
tigations are complete and favorably 
adjudicated, where official functions 
must be performed prior to completion 
of the investigation and adjudication 
process. The temporary eligibility will 
be valid until completion of the inves-
tigation and adjudication; however, the 
agency granting it may revoke it at 
any time based on unfavorable infor-
mation identified in the course of the 
investigation. 

§ 147.30 Temporary eligibility for ac-
cess at the confidential and secret 
levels and temporary eligibility for 
‘‘L’’ access authorization. 

As a minimum, such temporary eligi-
bility requires completion of the 
Standard Form 86, including any appli-
cable supporting documentation, favor-
able review of the form by the appro-
priate adjudicating authority, and sub-
mission of a request for an expedited 
National Agency Check with Local 
Agency Checks and Credit (NACLC). 

§ 147.31 Temporary eligibility for ac-
cess at the top secret levels and 
temporary eligibility for ‘‘Q’’ access 
authorization: For someone who is 
the subject of a favorable investiga-
tion not meeting the investigative 
standards for access at those levels. 

As a minimum, such temporary eligi-
bility requires completion of the 

Standard Form 86, including any appli-
cable supporting documentation, favor-
able review of the form by the appro-
priate adjudicating authority, and ex-
pedited submission of a request for a 
Single Scope Background Investigation 
(SSBI). 

§ 147.32 Temporary eligibility for ac-
cess at the top secret and SCI levels 
and temporary eligibility for ‘‘Q’’ ac-
cess authorization: For someone 
who is not the subject of a current, 
favorable personnel or personnel- 
security investigation of any kind. 

As a minimum, such temporary eligi-
bility requires completion of the 
Standard Form 86, including any appli-
cable supporting documentation, favor-
able review of the form by the appro-
priate adjudicating authority, imme-
diate submission of a request for an ex-
pedited Single Scope Background In-
vestigation (SSBI), and completion and 
favorable review by the appropriate ad-
judicating authority of relevant crimi-
nal history and investigative records of 
the Federal Bureau of Investigation 
and of information in the Security/ 
Suitability Investigations Index (SII) 
and the Defense Clearance and Inves-
tigations Index (DCII). 

§ 147.33 Additional requirements by 
agencies. 

Temporary eligibility for access 
must satisfy these minimum investiga-
tive standards, but agency heads may 
establish additional requirements 
based on the sensitivity of the par-
ticular, identified categories of classi-
fied information necessary to perform 
the lawful and authorized functions 
that are the basis for granting tem-
porary eligibility for access. However, 
no additional requirements shall ex-
ceed the common standards for back-
ground investigations developed under 
section 3.2(b) of Executive Order 12968. 
Temporary eligibility for access is 
valid only at the agency granting it 
and at other agencies who expressly 
agree to accept it and acknowledge un-
derstanding of its investigative basis. 
It is further subject to limitations 
specified in sections 2.4(d) and 3.3 of 
Executive Order 12968, Access to Classi-
fied Information. 
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PART 148—NATIONAL POLICY AND 
IMPLEMENTATION OF RECI-
PROCITY OF FACILITIES 

Subpart A—National Policy on Reciprocity 
of Use and Inspections of Facilities 

Sec. 
148.1 Interagency reciprocal acceptance. 
148.2 Classified programs. 
148.3 Security review. 
148.4 Policy documentation. 
148.5 Identification of the security policy 

board. 
148.6 Agency review. 

Subpart B—Guidelines for the Implementa-
tion and Oversight of the Policy on 
Reciprocity of Use and Inspections of 
Facilities 

148.10 General. 
148.11 Policy. 
148.12 Definitions. 
148.13 Responsibilities. 
148.14 Procedures. 

AUTHORITY: E.O. 12968 (60 FR 40245, 3 CFR 
1995 Comp., p. 391.) 

SOURCE: 63 FR 4580, Jan. 30, 1998, unless 
otherwise noted. 

Subpart A—National Policy on 
Reciprocity of Use and In-
spections of Facilities 

§ 148.1 Intergency reciprocal accept-
ance . 

Interagency reciprocal acceptance of 
security policies and procedures for ap-
proving, accrediting, and maintaining 
the secure posture of shared facilities 
will reduce aggregate costs, promote 
interoperability of agency security sys-
tems, preserve vitality of the U.S. in-
dustrial base, and advance national se-
curity objectives. 

§ 148.2 Classified programs. 
Once a facility is authorized, ap-

proved, certified, or accredited, all U.S. 
Government organizations desiring to 
conduct classified programs at the fa-
cility at the same security level shall 
accept the authorization, approval, cer-
tification, or accreditation without 
change, enhancements, or upgrades. 
Executive Order, Safeguarding Direc-
tives, National Industrial Security 
Program Operating Manual (NISPOM), 
the NISPOM Supplement, the Director 

of Central Intelligence Directives, 
interagency agreements, successor doc-
uments, or other mutually agreed upon 
methods shall be the basis for such ac-
ceptance. 

§ 148.3 Security review. 

After initial security authorization, 
approval, certification, or accredita-
tion, subsequent security reviews shall 
normally be conducted no more fre-
quently than annually. 

Additionally, such reviews shall be 
aperiodic or random, and be based upon 
risk management principles. Security 
reviews may be conducted ‘‘for cause’’, 
to follow up on previous findings, or to 
accomplish close-out actions. Visits 
may be made to a facility to conduct 
security support actions, administra-
tive inquiries, program reviews, and 
approvals as deemed appropriate by the 
cognizant security authority or agen-
cy. 

§ 148.4 Policy documentation. 

Agency heads shall ensure that any 
policy documents their agency issues 
setting out facilities security policies 
and procedures incorporate the policy 
set out herein, and that such policies 
are reasonable, effective, efficient, and 
enable and promote interagency reci-
procity. 

§ 148.5 Idenfification of the security 
policy board. 

Agencies which authorize, approve, 
certify, or accredit facilities shall pro-
vide to the Security Policy Board Staff 
a points of contact list to include 
names and telephone numbers of per-
sonnel to be contacted for verification 
of authorized, approved, certified, or 
accredited facility status. The Security 
Policy Board Staff will publish a com-
prehensive directory of points of con-
tact. 

§ 148.6 Agency review. 

Agencies will continue to review and 
assess the potential value added to the 
process of co-use of facilities by devel-
opment of electronic data retrieval 
across government. As this review con-
tinues, agencies creating or modifying 
facilities databases will do so in a man-
ner which facilitates community data 
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sharing, interest of national defense or 
foreign policy. 

Subpart B—Guidelines for the Im-
plementation and Oversight 
of the Policy on Reciprocity of 
use and Inspections of Facili-
ties 

§ 148.10 General. 
(a) Redundant, overlapping, and du-

plicative policies and practices that 
govern the co-use of facilities for clas-
sified purposes have resulted in exces-
sive protection and unnecessary ex-
penditure of funds. Lack of reciprocity 
has also impeded achievement of na-
tional security objectives and ad-
versely affected economic and techno-
logical interest. 

(b) Interagency reciprocal acceptance 
of security policies and procedures for 
approving, accrediting, and maintain-
ing the secure posture of shared facili-
ties will reduce the aggregate costs, 
promote interoperability of agency se-
curity systems, preserve the vitality of 
the U.S. industrial base, and advance 
national security objectives. 

(c) Agency heads, or their designee, 
are encouraged to periodically issue 
written affirmations in support of the 
policies and procedures prescribed 
herein and in the Security Policy 
Board (SPB) policy, entitled ‘‘Reci-
procity of Use and Inspections of Fa-
cilities.’’ 

(d) The policies and procedures pre-
scribed herein shall be applicable to all 
agencies. This document does not su-
persede the authority of the Secretary 
of Defense under Executive Order 12829 
(58 FR 3479, 3 CFR 1993 Comp., p. 570); 
the Secretary of Energy or the Chair-
man of the Nuclear Regulatory Com-
mission under the Atomic Energy Act 
of 1954, as amended; the Secretary of 
State under the Omnibus Diplomatic 
Security and Anti-Terrorism Act of 
1986; the Secretaries of the military de-
partments and military department in-
stallation Commanders under the In-
ternal Security Act of 1950; the Direc-
tor of Central Intelligence under the 
National Security Act of 1947, as 
amended, or Executive Order 12333; the 
Director of the Information Security 
Oversight Office under Executive Order 

12829 or Executive Order 12958 (60 FR 
19825, 3 CFR 1995 Comp., p. 333); or sub-
stantially similar authority instru-
ments assigned to any other agency 
head. 

§ 148.11 Policy. 

(a) Agency heads, or their designee, 
shall ensure that security policies and 
procedures for which they are respon-
sible are reasonable, effective, and effi-
cient, and that those policies and pro-
cedures enable and promote inter-
agency reciprocity. 

(b) To the extent reasonable and 
practical, and consistent with US law, 
Presidential decree, and bilateral and 
international obligations of the United 
States, the security requirements, re-
strictions, and safeguards applicable to 
industry shall be equivalent to those 
applicable within the Executive Branch 
of government. 

(c) Once a facility is authorized ap-
proved, certified, or accredited, all gov-
ernment organizations desiring to con-
duct classified programs at the facility 
at the same security level shall accept 
the authorization, approval, certifi-
cation, or accreditation without 
change, enhancements, or upgrades. 

§ 148.12 Definitions. 

Agency. Any ‘‘executive agency,’’ as 
defined in 5 U.S.C. 105; any ‘‘Military 
department’’ as defined in 5 U.S.C. 102; 
and any other entity within the Execu-
tive Branch that comes into possession 
of classified information. 

Classified Information. All information 
that requires protection under Execu-
tive Order 12958, or any of its ante-
cedent orders, and the Atomic Energy 
Act of 1954, as amended. 

Cognizant Security Agency (CSA). 
Those agencies that have been author-
ized by Executive Order 12829 to estab-
lish an industrial security program for 
the purpose of safeguarding classified 
information disclosed or released to in-
dustry. 

Cognizant Security Office (CSO). The 
office or offices delegated by the head 
of a CSA to administer industrial secu-
rity in a contractor’s facility on behalf 
of the CSA. 
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Facility. An activity of a government 
agency or cleared contractor author-
ized by appropriate authority to con-
duct classified operations or to perform 
classified work. 

Industry. Contractors, licensees, 
grantees, and certificate holders obli-
gated by contract or other written 
agreement to protect classified infor-
mation under the National Industrial 
Security Program. 

National Security. The national de-
fense and foreign relations of the 
United States. 

Senior Agency Official. Those officials, 
pursuant to Executive Order 12958, des-
ignated by the agency head who are as-
signed the responsibility to direct and 
administer the agency’s information 
security program. 

§ 148.13 Responsibilities. 

(a) Each Senior Agency Official shall 
ensure that adequate reciprocity provi-
sions are incorporated within his or her 
regulatory issuances that prescribe 
agency safeguards for protecting clas-
sified information. 

(b) Each Senior Agency Official shall 
develop, implement, and oversee a pro-
gram that ensures agency personnel 
adhere to the policies and procedures 
prescribed herein and the reciprocity 
provisions of the National Industrial 
Security Program Operating Manual 
(NISPOM). 

(c) Each Senior Agency Official must 
ensure that implementation encour-
ages reporting of instances of non-com-
pliance, without fear of reprisal, and 
each reported instance is aggressively 
acted upon. 

(d) The Director, Information Secu-
rity Oversight Office (ISOO), consistent 
with his assigned responsibilities under 
Executive Order 12829, serves as the 
central point of contact within Govern-
ment to consider and take action on 
complaints and suggestions from indus-
try concerning alleged violations of the 
reciprocity provisions of the NISPOM. 

(e) The Director, Security Policy 
Board Staff (D/SPBS) or his/her des-
ignee, shall serve as the central point 
of contact within Government to re-
ceive from Federal Government em-
ployees alleged violations of the reci-
procity provisions prescribed herein 

and the policy ‘‘Reciprocity of Use and 
Inspections of Facilities’’ of the SPB. 

§ 148.14 Procedures. 
(a) Agencies that authorize, approve, 

certify, or accredit facilities shall pro-
vide to the SPB Staff a points of con-
tact list to include names and tele-
phone numbers of personnel to be con-
tacted for verification of the status of 
facilities. The SPB Staff will publish a 
comprehensive directory of agency 
points of contact. 

(b) After initial security authoriza-
tion, approval, certification, or accred-
itation, subsequent reviews shall nor-
mally be conducted no more frequently 
than annually. Additionally, such re-
views shall be aperiodic or random, and 
be based upon risk-management prin-
ciples. Security Reviews may be con-
ducted ‘‘for cause’’, to follow up on pre-
vious findings, or to accomplish close- 
out actions. 

(c) The procedures employed to maxi-
mize interagency reciprocity shall be 
based primarily upon existing organi-
zational reporting channels. These 
channels should be used to address al-
leged departures from established reci-
procity requirements and should re-
solve all, including the most egregious 
instances of non-compliance. 

(d) Two complementary mechanisms 
are hereby established to augment ex-
isting organizational channels: (1) An 
accessible and responsive venue for re-
porting and resolving complaints/re-
ported instances of non-compliance. 
Government and industry reporting 
channels shall be as follows: 

(1) Governnment. (A) Agency employ-
ees are encouraged to bring suspected 
departures from applicable reciprocity 
requirements to the attention of the 
appropriate security authority in ac-
cordance with established agency pro-
cedures. 

(B) Should the matter remain unre-
solved, the complainant (employee, Se-
curity Officer, Special Security Officer, 
or similar official) is encouraged to re-
port the matter formally to the Senior 
Agency Official for resolution. 

(C) Should the Senior Agency Official 
response be determined inadequate by 
the complainant, the matter should be 
reported formally to the Director, Se-
curity Policy Board Staff (D/SPBS). 
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The D/SPBS, may revisit the matter 
with the Senior Agency Official or 
refer the matter to the Security Policy 
Forum as deemed appropriate. 

(D) Should the matter remain unre-
solved, the Security Policy Forum may 
consider referral to the SPB, the agen-
cy head, or the National Security 
Council as deemed appropriate. 

(ii) Industry. (A) Contractor employ-
ees are encouraged to bring suspected 
departures from the reciprocity provi-
sions of the NISPOM to the attention 
to their Facility Security Officer (FSO) 
or Contractor Special Security Officer 
(CSSO), as appropriate, for resolution. 

(B) Should the matter remain unre-
solved, the complainant (employee, 
FSO, or CSSO) is encouraged to report 
the matter formally to the Cognizant 
Security Office (CSO) for resolution. 

(C) Should the CSO responses be de-
termined inadequate by the complain-
ant, the matter should be reported for-
mally to the Senior Agency Official 
within the Cognizant Security Agency 
(CSA) for resolution. 

(D) Should the Senior Agency Offi-
cial response be determined inad-
equately by the complainant, the mat-
ter should be reported formally to the 
Director, information Security Over-
sight Office (ISOO) for resolution. 

(E) The Director, ISOO, may revisit 
the matter with the Senior Agency Of-
ficial or refer the matter to the agency 
head or the National Security Council 
as deemed appropriate. 

(2) An annual survey administered to 
a representative sampling of agency 
and private sector facilities to assess 
overall effectiveness of agency adher-
ence to applicable reciprocity require-
ments. 

(i) In coordination with the D/SPBS, 
the Director, ISOO, as Chairman of the 
NISP Policy Advisory Committee 
(NISPPAC), shall develop and admin-
ister an annual survey to a representa-
tive number of cleared contractor ac-
tivities/employees to assess the effec-
tiveness of interagency reciprocity im-
plementation. Administration of the 
survey shall be coordinated fully with 
each affected Senior Agency Official. 

(ii) In coordination with the 
NISPPAC, the D/SPBS shall develop 
and administer an annual survey to a 
representative number of agency ac-

tivities/personnel to assess the effec-
tiveness of interagency reciprocity im-
plementation. Administration of the 
survey shall be coordinated fully with 
each affected Senior Agency Official. 

(iii) The goal of annual surveys 
should not be punitive but educational. 
All agencies and departments have par-
ticipated in the crafting of these facili-
ties policies, therefore, non-compliance 
is a matter of internal education and 
direction. 

(e) Agencies will continue to review 
and assess the potential value added to 
the process of co-use of facilities by de-
velopment of electronic data retrieval 
across government. 

PART 149—POLICY ON TECHNICAL 
SURVEILLANCE COUNTERMEASURES 

Sec. 
149.1 Policy. 
149.2 Responsibilities. 
149.3 Definitions. 

AUTHORITY: E.O. 12968 (60 FR 40245, 3 CFR 
1995 Comp., p. 391.) 

SOURCE: 63 FR 4583, Jan. 30, 1998, unless 
otherwise noted. 

§ 149.1 Policy. 
(a) Heads of federal departments and 

agencies which process, discuss, and/or 
store classified national security infor-
mation, restricted data, and sensitive 
but unclassified information, shall, in 
response to specific threat data and 
based on risk management principles, 
determine the need for Technical Sur-
veillance Countermeasures (TSCM). 

To obtain maximum effectiveness by 
the most economical means in the var-
ious TSCM programs, departments and 
agencies shall exchange technical in-
formation freely; coordinate programs; 
practice reciprocity; and participate in 
consolidated programs, when appro-
priate. 

§ 149.2 Responsibilities. 
(a) Heads of U.S. Government depart-

ments and agencies which plan, imple-
ment, and manage TSCM programs 
shall: 

(1) Provide TSCM support consisting 
of procedures and countermeasures de-
termined to be appropriate for the fa-
cility, consistent with risk manage-
ment principles. 

VerDate Aug<31>2005 09:53 Aug 11, 2008 Jkt 214123 PO 00000 Frm 00551 Fmt 8010 Sfmt 8010 Y:\SGML\214123.XXX 214123dw
as

hi
ng

to
n3

 o
n 

P
R

O
D

P
C

61
 w

ith
 C

F
R



542 

32 CFR Ch. I (7–1–08 Edition) § 149.3 

(2) Report to the Security Policy 
Board, attention: Chair, Facilities Pro-
tection Committee (FPC), for appro-
priate dissemination, all-source intel-
ligence that concerns technical surveil-
lance threats, devices, techniques, and 
unreported hazards, regardless of the 
source or target, domestic or foreign. 

(3) Train a professional cadre of per-
sonnel in TSCM techniques. 

(4) Ensure that the FPC and Training 
and Professional Development Com-
mittee are kept apprised of their TSCM 
program activities as well as training 
and research and development require-
ments. 

(5) Assist other departments and 
agencies, in accordance with federal 
law, with TSCM services of common 
concern. 

(6) Coordinate, through the FPC, pro-
posed foreign disclosure of TSCM 
equipment and techniques. 

(b) The FPC shall advise and assist 
the Security Policy Board in the devel-
opment and review of TSCM policy, in-
cluding guidelines, procedures, and in-
structions. The FPC shall: 

(1) Coordinate TSCM professional 
training, research, development, test, 
and evaluation programs. 

(2) Promote and foster joint procure-
ment of TSCM equipment. 

(3) Evaluate the impact on the na-
tional security of foreign disclosure of 
TSCM equipment or techniques and 
recommend policy changes as needed. 

(4) Develop guidance for use in ob-
taining intelligence information on the 
plans, capabilities and actions of orga-
nizations hostile to the U.S. Govern-
ment concerning technical penetra-
tions and countermeasures against 
them. 

(5) Biennially, review, update and dis-
seminate the national strategy for 
TSCM. 

§ 149.3 Definitions. 
Classified National Security Informa-

tion (CNSI). Information that has been 
determined pursuant to Executive 
Order 12958 (60 FR 19825, 3 CFR 1995 
Comp., p. 333) or any predecessor order 
to require protection against unauthor-
ized disclosure and is marked to indi-
cate its classified status when in docu-
mentary form. 

Restricted Data (RD). All data con-
cerning design, manufacture or utiliza-
tion of atomic weapons; the production 
of special nuclear material; or the use 
of special nuclear material in the pro-
duction of energy, but shall not include 
data declassified or removed from the 
RD category pursuant to section 102 of 
the Atomic Energy Act of 1954, as 
amended. 

Sensitive but Unclassified. Any infor-
mation, the loss, misuse, or unauthor-
ized access to or modification of which 
could adversely affect the national in-
terest or the conduct of federal pro-
grams, or the privacy to which individ-
uals are entitled under 5 U.S.C. 552a, 
but which has not been specifically au-
thorized under criteria established by 
an Executive Order or an Act of Con-
gress to be kept secret in the interest 
of national defense or foreign policy. 

Technical Surveillance Counter-
measures (TSCM). Techniques and meas-
ures to detect and nullify a wide vari-
ety of technologies that are used to ob-
tain unauthorized access to classified 
national security information, re-
stricted data, and/or sensitive but un-
classified information. 

VerDate Aug<31>2005 09:53 Aug 11, 2008 Jkt 214123 PO 00000 Frm 00552 Fmt 8010 Sfmt 8010 Y:\SGML\214123.XXX 214123dw
as

hi
ng

to
n3

 o
n 

P
R

O
D

P
C

61
 w

ith
 C

F
R


		Superintendent of Documents
	2014-10-01T16:37:38-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




