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those persons within the criminal jus-
tice system which have made partici-
pation in a VA treatment program a 
condition of the disposition of any 
criminal proceedings against the pa-
tient or of the patient’s parole or other 
release from custody if: 

(1) The disclosure is made only to 
those individuals within the criminal 
justice system who have a need for the 
information in connection with their 
duty to monitor the patient’s progress 
(e.g., a prosecuting attorney who is 
withholding charges against the pa-
tient, a court granting pretrial or 
posttrial release, probation or parole 
officers responsible for supervision of 
the patient); and 

(2) The patient has signed a written 
consent as a condition of admission to 
the treatment program meeting the re-
quirements of § 1.475 of this part (ex-
cept paragraph (a)(8) which is incon-
sistent with the revocation provisions 
of paragraph (c) of this section) and the 
requirements of paragraphs (b) and (c) 
of this section. 

(b) Duration of consent. The written 
consent must state the period during 
which it remains in effect. This period 
must be reasonable, taking into ac-
count: 

(1) The anticipated length of the 
treatment recognizing that revocation 
of consent may not generally be ef-
fected while treatment is ongoing; 

(2) The type of criminal proceeding 
involved, the need for the information 
in connection with the final disposition 
of that proceeding, and when the final 
disposition will occur; and 

(3) Such other factors as the facility, 
the patient, and the person(s) who will 
receive the disclosure consider perti-
nent. 

(c) Revocation of consent. The written 
consent must state that it is revocable 
upon the passage of a specified amount 
of time or the occurrence of a specified, 
ascertainable event. The time or occur-
rence upon which consent becomes rev-
ocable may be no earlier than the indi-
vidual’s completion of the treatment 
program and no later than the final 
disposition of the conditional release 
or other action in connection with 
which consent was given. 

(d) Restrictions on redisclosure and use. 
A person who receives patient informa-

tion under this section may redisclose 
and use it only to carry out that per-
son’s official duties with regard to the 
patient’s conditional release or other 
action in connection with which the 
consent was given, including parole. 

(Authority: 38 U.S.C. 7334) 

§§ 1.480–1.484 [Reserved] 

DISCLOSURES WITHOUT PATIENT 
CONSENT 

§ 1.485 Medical emergencies. 

(a) General rule. Under the procedures 
required by paragraph (c) of this sec-
tion, patient identifying information 
from records covered by §§ 1.460 through 
1.499 of this part may be disclosed to 
medical personnel who have a need for 
information about a patient for the 
purpose of treating a condition which 
poses an immediate threat to the 
health of any individual and which re-
quires immediate medical interven-
tion. 

(b) Special rule. Patient identifying 
information may be disclosed to med-
ical personnel of the Food and Drug 
Administration (FDA) who assert a 
reason to believe that the health of any 
individual may be threatened by an 
error in the manufacture, labeling, or 
sale of a product under FDA jurisdic-
tion, and that the information will be 
used for the exclusive purpose of noti-
fying patients or their physicians of 
potential dangers. 

(c) Procedures. Immediately following 
disclosure, any VA employee making 
an oral disclosure under authority of 
this section shall make an accounting 
of the disclosure in accordance with 
the Privacy Act (5 U.S.C. 552a(c) and 38 
CFR 1.576(c)) and document the disclo-
sure in the patient’s records setting 
forth in writing: 

(1) The name and address of the med-
ical personnel to whom disclosure was 
made and their affiliation with any 
health care facility; 

(2) The name of the individual mak-
ing the disclosure; 

(3) The date and time of the disclo-
sure; 

(4) The nature of the emergency (or 
error, if the report was to FDA); 

(5) The information disclosed; and 
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(6) The authority for making the dis-
closure (§ 1.485 of this part). 

(Authority: 38 U.S.C. 7332(b)(2)(A)) 

§ 1.485a Eye, organ and tissue dona-
tion. 

A VHA health care facility may dis-
close the individually-identified med-
ical record information of an indi-
vidual covered by §§ 1.460 through 1.499 
of this part to an authorized represent-
ative of a procurement organization for 
the purpose of facilitating determina-
tion of whether the individual is a suit-
able potential organ, eye, or tissue 
donor if: 

(a) The individual is currently an in-
patient in a VHA health care facility; 

(b) The individual is, in the clinical 
judgment of the individual’s primary 
health care provider, near death or de-
ceased; 

(c) The VHA health care facility has 
a signed agreement with the procure-
ment organization in accordance with 
the applicable requirements of the 
United States Department of Health 
and Human Services (HHS); and 

(d) The VHA health care facility has 
confirmed with HHS that it has cer-
tified or recertified the organ procure-
ment organization as provided in the 
applicable HHS regulations. VA med-
ical centers must verify annually in 
January of each calendar year with the 
Food and Drug Administration (FDA) 
that an eye bank and tissue bank has 
complied with the FDA registration re-
quirements of 21 CFR part 1271 before 
permitting an eye bank or tissue bank 
to receive protected health informa-
tion. 

(Authority: 38 U.S.C. 5701(k), 7332(b)(2)(E)) 

[72 FR 48242, Aug. 23, 2007] 

§ 1.486 Disclosure of information re-
lated to infection with the human 
immunodeficiency virus to public 
health authorities. 

(a) In the case of any record which is 
maintained in connection with the per-
formance of any program or activity 
relating to infection with the HIV, in-
formation may be disclosed to a Fed-
eral, State, or local public health au-
thority, charged under Federal or 
State law with the protection of the 
public health, and to which Federal or 

State law requires disclosure of such 
record, if a qualified representative of 
such authority has made a written re-
quest that such record be provided as 
required pursuant to such law for a 
purpose authorized by such law. In the 
case of a State law, such law must, in 
order for VA to be able to release pa-
tient name and address information in 
accordance with 38 U.S.C. 5701(f)(2), 
provide for a penalty or fine or other 
sanction to be assessed against those 
individuals who are subject to the ju-
risdiction of the public health author-
ity but fail to comply with the report-
ing requirements. 

(b) A person to whom a record is dis-
closed under this section may not re-
disclose or use such record for a pur-
pose other than that for which the dis-
closure was made. 

(Authority: 38 U.S.C. 7332(b)(2)(C)) 

§ 1.487 Disclosure of information re-
lated to infection with the human 
immunodeficiency virus to the 
spouse or sexual partner of the pa-
tient. 

(a) Subject to paragraph (b) of this 
section, a physician or a professional 
counselor may disclose information or 
records indicating that a patient is in-
fected with the HIV if the disclosure is 
made to the spouse of the patient, or to 
an individual whom the patient has, 
during the process of professional coun-
seling or of testing to determine 
whether the patient is infected with 
such virus, identified as being a sexual 
partner of such patient. 

(b) A disclosure under this section 
may be made only if the physician or 
counselor, after making reasonable ef-
forts to counsel and encourage the pa-
tient to provide the information to the 
spouse or sexual partner, reasonably 
believes that the patient will not pro-
vide the information to the spouse or 
sexual partner and that the disclosure 
is necessary to protect the health of 
the spouse or sexual partner. 

(c) A disclosure under this section 
may be made by a physician or coun-
selor other than the physician or coun-
selor referred to in paragraph (b) of 

VerDate Aug<31>2005 14:58 Aug 20, 2008 Jkt 214139 PO 00000 Frm 00043 Fmt 8010 Sfmt 8010 Y:\SGML\214139.XXX 214139ys
hi

ve
rs

 o
n 

P
R

O
D

1P
C

62
 w

ith
 C

F
R



34 

38 CFR Ch. I (7–1–08 Edition) § 1.488 

this section if such physician or coun-
selor is unavailable by reason of ex-
tended absence or termination of em-
ployment to make the disclosure. 

(Authority: 38 U.S.C. 7332(b)) 

§ 1.488 Research activities. 
Subject to the provisions of 38 U.S.C. 

5701, 38 CFR 1.500–1.527, the Privacy Act 
(5 U.S.C. 552a), 38 CFR 1.575–1.584 and 
the following paragraphs, patient med-
ical record information covered by 
§§ 1.460 through 1.499 of this part may 
be disclosed for the purpose of con-
ducting scientific research. 

(a) Information in individually iden-
tifiable form may be disclosed from 
records covered by §§ 1.460 through 1.499 
of this part for the purpose of con-
ducting scientific research if the Under 
Secretary for Health or designee makes 
a determination that the recipient of 
the patient identifying information: 

(1) Is qualified to conduct the re-
search. 

(2) Has a research protocol under 
which the information: 

(i) Will be maintained in accordance 
with the security requirements of 
§ 1.466 of this part (or more stringent 
requirements); and 

(ii) Will not be redisclosed except as 
permitted under paragraph (b) of this 
section. 

(3) Has furnished a written statement 
that the research protocol has been re-
viewed by an independent group of 
three or more individuals who found 
that the rights of patients would be 
adequately protected and that the po-
tential benefits of the research out-
weigh any potential risks to patient 
confidentiality posed by the disclosure 
of records. 

(b) A person conducting research may 
disclose information obtained under 
paragraph (a) of this section only back 
to VA and may not identify any indi-
vidual patient in any report of that re-
search or otherwise disclose patient 
identities. 

(Authority: 38 U.S.C. 7332(b)(2)(B)) 

§ 1.489 Audit and evaluation activities. 
Subject to the provisions of 38 U.S.C. 

5701, 38 CFR 1.500–1.527, the Privacy Act 
(5 U.S.C. 552a), 38 CFR 1.575–1.584, and 
the following paragraphs, patient med-

ical records covered by §§ 1.460 through 
1.499 of this part may be disclosed out-
side VA for the purposes of conducting 
audit and evaluation activities. 

(a) Records not copies. If patient 
records covered by §§ 1.460 through 1.499 
of this part are not copied, patient 
identifying information may be dis-
closed in the course of a review of 
records on VA facility premises to any 
person who agrees in writing to comply 
with the limitations on redisclosure 
and use in paragraph (d) of this section 
and: 

(1) Where audit or evaluation func-
tions are performed by a State or Fed-
eral governmental agency on behalf of 
VA; or 

(2) Who is determined by the VA fa-
cility director to be qualified to con-
duct the audit or evaluation activities. 

(b) Copying of records. Records con-
taining patient identifying information 
may be copied by any person who: 

(1) Agrees in writing to: 
(i) Maintain the patient identifying 

information in accordance with the se-
curity requirements provided in § 1.466 
of this part (or more stringent require-
ments); 

(ii) Destroy all the patient identi-
fying information upon completion of 
the audit or evaluation; and 

(iii) Comply with the limitations on 
disclosure and use in paragraph (d) of 
this section. 

(2) The VA medical facility director 
determines to be qualified to conduct 
the audit or evaluation activities. 

(c) Congressional oversight. Records 
subject to §§ 1.460 through 1.499 of this 
part upon written request may be re-
leased to congressional committees or 
subcommittees for program oversight 
and evaluation if such records pertain 
to any matter within the jurisdiction 
of such committee or subcommittee. 

(d) Limitation on disclosure and use. 
Records containing patient identifying 
information disclosed under this sec-
tion may be disclosed only back to VA 
and used only to carry out an audit or 
evaluation purpose, or, to investigate 
or prosecute criminal or other activi-
ties as authorized by a court order en-
tered under § 1.494 of this part. 

(Authority: 38 U.S.C. 7332(b)(2)(B)) 
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COURT ORDERS AUTHORIZING 
DISCLOSURES AND USE 

§ 1.490 Legal effect of order. 
The records to which §§ 1.460 through 

1.499 of this part apply may be dis-
closed if authorized by an appropriate 
order of a court of competent jurisdic-
tion granted after application showing 
good cause therefore. In assessing good 
cause the court is statutorily required 
to weigh the public interest and the 
need for disclosure against the injury 
to the patient or subject, to the physi-
cian-patient relationship, and to the 
treatment services. Upon the granting 
of such order, the court, in determining 
the extent to which any disclosure of 
all or any part of any record is nec-
essary, is required by statute to impose 
appropriate safeguards against unau-
thorized disclosure. An order of a court 
of competent jurisdiction to produce 
records subject to §§ 1.460 through 1.499 
of this part will not be sufficient unless 
the order reflects that the court has 
complied with the requirements of 38 
U.S.C. 7332(b)(2)(D). Such an order from 
a Federal court compels disclosure. 
However, such an order from a State 
court only acts to authorize the Sec-
retary to exercise discretion pursuant 
to 38 U.S.C. 5701(b)(5) and 38 CFR 1.511 
to disclose such records. It does not 
compel disclosure. 

(Authority: 38 U.S.C. 7332(b)(2)(D)) 

§ 1.491 Confidential communications. 
(a) A court order under §§ 1.490 

through 1.499 of this part may author-
ize disclosure of confidential commu-
nications made by a patient to a treat-
ment program in the course of diag-
nosis, treatment, or referral for treat-
ment only if: 

(1) The disclosure is necessary to pro-
tect against an existing threat to life 
or of serious bodily injury, including 
circumstances which constitute sus-
pected child abuse and neglect and 
verbal threats against third parties; 

(2) The disclosure is necessary in con-
nection with investigation or prosecu-
tion of an extremely serious crime, 
such as one which directly threatens 
loss of life or serious bodily injury, in-
cluding homicide, rape, kidnapping, 
armed robbery, assault with a deadly 
weapon, or child abuse and neglect; or 

(3) The disclosure is in connection 
with litigation or an administrative 
proceeding in which the patient offers 
testimony or other evidence pertaining 
to the content of the confidential com-
munications. 

(b) [Reserved] 

(Authority: 38 U.S.C. 7334) 

§ 1.492 Order not applicable to records 
disclosed without consent to re-
searchers, auditors and evaluators. 

A court order under §§ 1.460 through 
1.499 of this part may not authorize 
qualified personnel, who have received 
patient identifying information from 
VA without consent for the purpose of 
conducting research, audit or evalua-
tion, to disclose that information or 
use it to conduct any criminal inves-
tigation or prosecution of a patient. 
However, a court order under § 1.495 of 
this part may authorize disclosure and 
use of records to investigate or pros-
ecute VA personnel. 

(Authority: 38 U.S.C. 7334) 

§ 1.493 Procedures and criteria for or-
ders authorizing disclosures for 
noncriminal purposes. 

(a) Application. An order authorizing 
the disclosure of patient records cov-
ered by §§ 1.460 through 1.499 of this 
part for purposes other than criminal 
investigation or prosecution may be 
applied for by any person having a le-
gally recognized interest in the disclo-
sure which is sought. The application 
may be filed separately or as part of a 
pending civil action in which it appears 
that the patient records are needed to 
provide evidence. An application must 
use a fictitious name, such as John 
Doe, to refer to any patient and may 
not contain or otherwise disclose any 
patient identifying information unless 
the patient is the applicant or has 
given a written consent (meeting the 
requirements of § 1.475 of this part) to 
disclosure or the court has ordered the 
record of the proceeding sealed from 
public scrutiny. 

(b) Notice. The patient and VA facil-
ity from whom disclosure is sought 
must be given: 

(1) Adequate notice in a manner 
which will not disclose patient identi-
fying information to other persons; and 
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