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§ 14.708 Costs and other expenses inci-
dent to appointment of fiduciary. 

(a) The Regional Counsel may au-
thorize the payment of costs and other 
necessary expenses incident to the ap-
pointment of an initial or successor fi-
duciary for a Department of Veterans 
Affairs beneficiary when: 

(1) Authorized to render legal serv-
ices under § 14.706. 

(2) Appointment was caused by the 
Department of Veterans Affairs and it 
develops that no benefits are payable 
and there is no estate from which costs 
may be paid. 

(3) Costs must be advanced when 
there is no immediate estate from 
which same may be paid. These costs 
are to be recovered from benefits pay-
able unless the case falls within para-
graph (a)(1) of this section. 

(b) Costs and necessary expenses in-
clude: 

(1) All those chargeable by statute or 
rule of court and certified by the clerk 
of court. 

(2) Certified copies of court records 
required by the Department of Vet-
erans Affairs. 

(3) Fees for guardian ad litem when 
chargeable as court costs and required 
by State law. 

§ 14.709 Surety bonds; court-appointed 
fiduciary. 

(a) It is the policy of the Department 
of Veterans Affairs to require, where 
possible under State laws and rules of 
the court, corporate surety bonds in all 
court-appointed fiduciary cases where 
the fiduciary is an individual and the 
estate is sufficient to justify the ex-
pense of procuring a corporate surety 
bond. Corporate bonds may be required 
of corporate fiduciaries in accordance 
with State laws. In cases wherein fidu-
ciaries neglect or refuse to furnish cor-
porate bonds, as requested by the Re-
gional Counsel, the Regional Counsel 
should take appropriate court action 
and notify the Veterans Service Center 
Manager. 

(b) When it is not practical or fea-
sible to require a fiduciary to furnish a 
corporate surety bond, the Regional 
Counsel is authorized to accept bonds 
with such number of personal sureties 
as is permissible under State law, but 
in no event less than one. To be accept-

able for Department of Veterans Af-
fairs purposes, each personal surety 
must be worth at least the penal sum 
named in the bond over and above all 
debts, liabilities and exemptions and 
qualify in accordance with the require-
ments of State law. The Regional 
Counsel will request suitable evidence 
of financial responsibility whenever 
there is any question as to the ability 
of a personal surety to meet any prob-
able liability. When suitable evidence 
is not furnished as requested, or finan-
cial responsibility is found to be insuf-
ficient to meet the penal sum of the 
bond, the Regional Counsel should take 
appropriate court action and notify the 
Veterans Service Center Manager. 

(c) It is the policy of the Department 
of Veterans Affairs to require surety 
bonds in an amount commensurate 
with value of the personal estate de-
rived from Department of Veterans Af-
fairs benefits plus the anticipated net 
income from Department of Veterans 
Affairs benefits received during the en-
suing accounting period. In cases where 
the fiduciaries neglect or refuse to fur-
nish surety bonds in the amount re-
quested by the Regional Counsel, the 
Regional Counsel should take appro-
priate court action and notify the Vet-
erans Service Center Manager. When 
permissible under State law, the Re-
gional Counsel may accept, without ob-
jection, a lesser degree of protection 
approved by the court when it is deter-
mined that such action will adequately 
protect the beneficiary’s estate. 

[42 FR 41422, Aug. 17, 1977, as amended at 71 
FR 28586, May 17, 2006] 

TESTIMONY OF DEPARTMENT PERSONNEL 
AND PRODUCTION OF DEPARTMENT 
RECORDS IN LEGAL PROCEEDINGS 

SOURCE: 59 FR 6566, Feb. 11, 1994, unless 
otherwise noted. 

§ 14.800 Purpose. 
Sections 14.800 through 14.810 estab-

lish policy, assign responsibilities and 
prescribe procedures with respect to: 

(a) The production or disclosure of of-
ficial information or records of the De-
partment of Veterans Affairs (VA); and 

(b) The testimony of present or 
former VA personnel relating to any 
official information acquired by any 

VerDate Aug<31>2005 14:58 Aug 20, 2008 Jkt 214139 PO 00000 Frm 00611 Fmt 8010 Sfmt 8010 Y:\SGML\214139.XXX 214139ys
hi

ve
rs

 o
n 

P
R

O
D

1P
C

62
 w

ith
 C

F
R



602 

38 CFR Ch. I (7–1–08 Edition) § 14.801 

individual as part of that individual’s 
performance of official duties, or by 
virtue of that individual’s official sta-
tus, in federal, state or other legal pro-
ceedings covered by these regulations. 

(Authority: 38 U.S.C. 501(a) and (b); 5 U.S.C. 
301) 

§ 14.801 Applicability. 
(a) Sections 14.800 through 14.810 

apply to: 
(1) Contractors and subcontractors 

which undertake a VA activity or 
maintain VA records when the con-
tract covering their actions provides 
that these regulations apply, as well as 
the personnel of contractors and sub-
contractors. 

(2) All components of the Depart-
ment, including Canteen Service, the 
Office of Inspector General, and all 
staff offices, services and administra-
tions, and their personnel. 

(b) Sections 14.800 through 14.810 do 
not apply to: 

(1) Testimony or records provided in 
accordance with Office of Personnel 
Management regulations implementing 
5 U.S.C. 6322. 

(2)(i) Legal proceedings in which the 
Department of Veterans Affairs, the 
Secretary of Veterans Affairs or the 
United States is a party, is represented 
or has a direct and substantial inter-
est; or 

(ii) Legal proceedings in which an in-
dividual or entity is a party for whom 
the United States is providing rep-
resentation. 

(3) Legal proceedings in which VA 
personnel are to testify while in leave 
or off-duty status as to matters which 
are purely personal and that do not 
arise out of, or relate in any way to, 
the personnel’s official duties or to the 
functions and activities of the VA or 
the United States. 

(4) Official comments on matters in 
legal proceedings, where appropriate. 

(5) Disclosures, in the absence of a re-
quest or demand, of information or 
records by VA components, particu-
larly the Office of Inspector General, to 
federal, state, local and foreign law en-
forcement or regulatory agencies. 

(6) Congressional demands or re-
quests for testimony or documents. 

(7) Requests for, and release of, 
records under the Freedom of Informa-

tion Act, 5 U.S.C. 552, and the Privacy 
Act, 5 U.S.C. 552a. 

(8) Disclosures in child support and 
alimony proceedings under the author-
ity of 42 U.S.C. 659 and regulations pro-
mulgated by the Office of Personnel 
Management implementing that sec-
tion. 

(9) Legal proceedings before or in-
volving the VA concerning a claim or 
dispute as to the rights of a beneficiary 
or obligations or liabilities of the 
United States under any law or pro-
gram administered by the Department 
of Veterans Affairs. 

(10) Requests by a veteran or that 
veteran’s representative for access to 
the veteran’s records for use in an ad-
ministrative or judicial claim for bene-
fits administered by the Department of 
Veterans Affairs. 

(11) Foreign legal proceedings cov-
ered by Department of State proce-
dures governing the production of 
records or witnesses in response to re-
quests or demands in connection with 
foreign legal proceedings. 

(c) Sections 14.800 through 14.810 are 
not intended to, and do not: 

(1) Waive the sovereign immunity of 
the United States; 

(2) Infringe upon or displace the re-
sponsibilities committed to the De-
partment of Justice in conducting liti-
gation on behalf of the United States 
in appropriate cases; 

(3) Remove the need for the Depart-
ment to comply with any applicable 
legal confidentiality provisions, such 
as the Privacy Act, before having the 
legal authority to make any disclosure 
or providing any testimony under these 
regulations. (Sections 14.800 through 
14.810 do not give VA disclosure author-
ity under applicable confidentiality 
statutes; absent disclosure authority 
granted by those statutes, information 
and records subject to those laws may 
not be disclosed, or testimony given as 
to them under the procedures estab-
lished in these regulations); or 

(4) Preclude treating any written re-
quest for agency records that is not in 
the nature of a request or demand re-
lated to legal proceedings as a request 
under the Freedom of Information or 
Privacy Acts. 

(Authority: 38 U.S.C. 501(a) and (b); 5 U.S.C. 
301) 
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§ 14.802 Definitions. 

(a) Demand. Order, subpoena, or other 
demand of a court of competent juris-
diction, or other specific authority or 
under color of law, for the production, 
disclosure, or release of VA informa-
tion or records or for the appearance 
and testimony of VA personnel as wit-
nesses. 

(b) Request. Any informal request, by 
whatever method, from a party, a par-
ty’s attorney, or any person acting on 
behalf of a party, for the production of 
VA records or information or for the 
testimony of VA personnel as wit-
nesses, which has not been ordered by a 
court of competent jurisdiction or 
other specific authority or under color 
of law. 

(c) VA personnel. All present and 
former officers and employees of the 
VA and any other individuals who are 
or have been appointed by, or subject 
to the supervision, jurisdiction, or con-
trol of the Secretary of Veterans Af-
fairs or another official of the VA, in-
cluding nonappropriated fund activity 
employees, and other individuals hired 
through contractual agreements by or 
on behalf of the VA, or performing 
services under such agreements for VA, 
such as consultants, contractors, sub-
contractors, their employees and per-
sonnel. This phrase also includes indi-
viduals who served or are serving on 
any advisory committee or in any advi-
sory capacity, whether formal or infor-
mal. 

(d) Legal proceedings. All pretrial, 
trial, and post-trial stages of all exist-
ing or reasonably anticipated judicial 
or administrative actions, hearings, in-
vestigations, or similar proceedings be-
fore courts, commissions, boards, or 
other tribunals, foreign or domestic 
that are not specified in § 14.801(b). This 
phrase includes depositions and other 
pretrial proceedings, as well as re-
sponses to formal or informal requests 
by attorneys or others in situations in-
volving legal proceedings not specified 
in § 14.801(b). 

(e) Official VA information. All infor-
mation of any kind, however stored, 
that is in the custody and control of 
VA or was acquired by VA personnel as 
part of their official duties or because 
of their official status. 

(f) Testimony. Testimony in any form, 
including personal appearances in 
court, depositions, recorded interviews, 
telephonic, televised or videotaped tes-
timony or any response during dis-
covery or similar proceedings, which 
response would involve more than the 
production of records. 

(g) VA records. All documents which 
are records of the Department of Vet-
erans Affairs for purposes of the Free-
dom of Information Act, 5 U.S.C. 552, 
regardless of storage media, including 
the term ‘‘record’’ as defined in 44 
U.S.C. 3301, and implementing regula-
tions. 

(Authority: 38 U.S.C. 501(a) and (b); 5 U.S.C. 
301) 

§ 14.803 Policy. 
(a) VA personnel may provide testi-

mony or produce VA records in legal 
proceedings covered by §§ 14.800 through 
14.810 only as authorized in accordance 
with these regulations. In determining 
whether to authorize testimony or the 
production of records, the determining 
official will consider the effect in this 
case, as well as in future cases gen-
erally, based on the factors set forth in 
§ 14.804, which testifying or producing 
records not available for public disclo-
sure will have on the ability of the 
agency or VA personnel to perform 
their official duties. 

(b) The Department of Veterans Af-
fairs does not seek to deny its employ-
ees access to the courts as citizens, or 
in the employees’ private capacities on 
off-duty time. 

(c) The Department of Veterans Af-
fairs does not seek to deny the Nation’s 
veterans access to the courts. 

(Authority: 38 U.S.C. 501 (a) and (b); 5 U.S.C. 
301) 

§ 14.804 Factors to consider. 
In deciding whether to authorize the 

disclosure of VA records or information 
or the testimony of VA personnel, VA 
personnel responsible for making the 
decision should consider the following 
types of factors: 

(a) The need to avoid spending the 
time and money of the United States 
for private purposes and to conserve 
the time of VA personnel for con-
ducting their official duties concerning 
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servicing the Nation’s veteran popu-
lation; 

(b) How the testimony or production 
of records would assist VA in per-
forming its statutory duties; 

(c) Whether the disclosure of the 
records or presentation of testimony is 
necessary to prevent the perpetration 
of fraud or other injustice in the mat-
ter in question; 

(d) Whether the demand or request is 
unduly burdensome or otherwise inap-
propriate under the applicable court or 
administrative rules; 

(e) Whether the testimony or produc-
tion of records, including release in 
camera, is appropriate or necessary 
under the rules of procedure governing 
the case or matter in which the de-
mand or request arose, or under the 
relevant substantive law concerning 
privilege; 

(f) Whether the testimony or produc-
tion of records would violate a statute, 
executive order, regulation or direc-
tive. (Where the production of a record 
or testimony as to the content of a 
record or about information contained 
in a record would violate a confiden-
tiality statute’s prohibition against 
disclosure, disclosure will not be made. 
Examples of such statutes are the Pri-
vacy Act, 5 U.S.C. 552a, and sections 
5701, 5705 and 7332 of title 38, United 
States Code.); 

(g) Whether the testimony or produc-
tion of records, except when in camera 
and necessary to assert a claim of 
privilege, would reveal information 
properly classified pursuant to applica-
ble statutes or Executive Orders; 

(h) Whether the testimony would 
interfere with ongoing law enforcement 
proceedings, compromise constitu-
tional rights, compromise national se-
curity interests, hamper VA or private 
health care research activities, reveal 
sensitive patient or beneficiary infor-
mation, interfere with patient care, 
disclose trade secrets or similarly con-
fidential commercial or financial infor-
mation or otherwise be inappropriate 
under the circumstances. 

(i) Whether such release or testimony 
reasonably could be expected to result 
in the appearance of VA or the Federal 
government favoring one litigant over 
another; 

(j) Whether such release or testimony 
reasonably could be expected to result 
in the appearance of VA or the Federal 
government endorsing or supporting a 
position advocated by a party to the 
proceeding; 

(k) The need to prevent the public’s 
possible misconstruction of variances 
between personal opinions of VA per-
sonnel and VA or Federal policy. 

(l) The need to minimize VA’s pos-
sible involvement in issues unrelated 
to its mission; 

(m) Whether the demand or request is 
within the authority of the party mak-
ing it; 

(n) Whether the demand or request is 
sufficiently specific to be answered; 

(o) Other matters or concerns pre-
sented for consideration in making the 
decision. 

(Authority: 38 U.S.C. 501 (a) and (b); 5 U.S.C. 
301) 

§ 14.805 Contents of a demand or re-
quest. 

The request or demand for testimony 
or production of documents shall set 
forth in, or be accompanied by, an affi-
davit, or if that is not feasible, in, or 
accompanied by, a written statement 
by the party seeking the testimony or 
records or by the party’s attorney, a 
summary of the nature and relevance 
of the testimony or records sought in 
the legal proceedings containing suffi-
cient information for the responsible 
VA official to determine whether VA 
personnel should be allowed to testify 
or records should be produced. Where 
the materials are considered insuffi-
cient to make the determination as de-
scribed in § 14.807, the responsible VA 
official may ask the requester to pro-
vide additional information. 

(Authority: 38 U.S.C. 501 (a) and (b); 5 U.S.C. 
301) 

§ 14.806 Scope of testimony or produc-
tion. 

VA personnel shall not, in response 
to a request or demand for testimony 
or production of records in legal pro-
ceedings, comment or testify or 
produce records without the prior writ-
ten approval of the responsible VA offi-
cial designated in § 14.807(b). VA per-
sonnel may only testify concerning or 
comment upon official VA information, 
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subjects or activities, or produce 
records, that were specified in writing, 
submitted to and properly approved by 
the responsible VA official. 

(Authority: 38 U.S.C. 501 (a) and (b); 5 U.S.C. 
301) 

§ 14.807 Procedure when demand or 
request is made. 

(a) VA personnel upon whom a de-
mand or request for testimony or the 
production of records in connection 
with legal proceedings as defined in 
§ 14.802(d) is made shall notify the head 
of his or her field station, or if in Cen-
tral Office, the head of the component 
for which he or she works. The field 
station or Central Office component 
shall notify the responsible VA official 
designated in § 14.807(b). 

(b) In response to a demand or re-
quest for the production of records or 
the testimony of VA personnel, other 
than personnel in the Office of the In-
spector General (OIG), as witnesses in 
legal proceedings covered by these reg-
ulations, the General Counsel, the Re-
gional Counsel, an attorney in the Of-
fice of General Counsel designated by 
the General Counsel, or an attorney in 
the Regional Counsel office designated 
by the Regional Counsel is the respon-
sible VA official authorized to deter-
mine whether VA personnel may be 
interviewed, contacted or used as wit-
nesses, including used as expert wit-
nesses, and whether VA records may be 
produced; and what, if any, conditions 
will be imposed upon such interview, 
contact, testimony or production of 
records. For personnel in the OIG, the 
Counselor to the Inspector General or 
an attorney designated by the Coun-
selor to the Inspector General, is the 
responsible VA official authorized to 
make the determinations provided in 
§ 14.807, and that official will keep the 
General Counsel informed of such de-
terminations for purposes of litigation 
or claims of privilege. 

(c) In appropriate cases, the respon-
sible VA official shall promptly notify 
the Department of Justice of the de-
mand or request. After consultation 
and coordination with the Department 
of Justice, as required, and after any 
necessary consultation with the VA 
component which employs or employed 
the VA personnel whose testimony is 

sought or which is responsible for the 
maintenance of the records sought, the 
VA official shall determine in writing 
whether the individual is required to 
comply with the demand or request and 
shall notify the requester or the court 
or other authority of the determina-
tion reached where the determination 
is that VA will not comply fully with 
the request or demand. The responsible 
VA official shall give notice of the de-
cision to other persons as cir-
cumstances may warrant. Oral ap-
proval may be granted, and a record of 
such approval made and retained in ac-
cordance with the procedures in 
§ 14.807(f) concerning oral requests or 
demands. 

(d) If, after VA personnel have re-
ceived a request or demand in a legal 
proceeding and have notified the re-
sponsible VA official in accordance 
with this section, a response to the re-
quest or demand is required before in-
structions from the responsible official 
are received, the responsible official 
designated in paragraph (b) of this sec-
tion shall furnish the requester or the 
court or other authority with a copy of 
§§ 14.800 through 14.810 and any other 
relevant documentation, inform the re-
quester or the court or other authority 
that the request or demand is being re-
viewed, and seek a stay of the request 
or demand pending a final determina-
tion by the VA official concerned. 

(e) If a court of competent jurisdic-
tion or other appropriate authority de-
clines to stay the effect of the demand 
or request in response to action taken 
pursuant to § 14.807(d), or if such court 
or other authority orders that the de-
mand or request be complied with not-
withstanding the final decision of the 
appropriate VA official, the VA per-
sonnel upon whom the demand or re-
quest was made shall notify the respon-
sible VA official of such ruling or 
order. If the responsible VA official de-
termines that no further legal review 
of or challenge to the ruling or order 
will be sought, the affected VA per-
sonnel shall comply with the demand, 
order or request. If directed by the ap-
propriate VA official after consultation 
with the appropriate United States At-
torney’s office, however, the affected 
VA personnel shall respectfully decline 
to comply with the demand, request or 
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order. See United States ex rel. Touhy v. 
Ragen, 340 U.S. 462 (1951). 

(f) Normally, written demands or re-
quests allowing reasonable lead time 
for evaluation and processing are re-
quired. However, in emergency situa-
tions where response time is limited 
and a written demand or request is im-
practical, the following procedures 
should be followed: 

(1) The responsible VA official has 
the authority to waive the requirement 
of a written demand or request and 
may expedite a response in the event of 
an emergency under conditions which 
could not be anticipated in the course 
of proper planning or which dem-
onstrate a good faith attempt to com-
ply with these regulations. Determina-
tions on oral demands or requests 
should be reserved for instances where 
insistence on compliance with the re-
quirements of a proper written request 
would result in the effective denial of 
the request and cause an injustice in 
the outcome of the legal proceeding for 
which the testimony or records are 
sought. No requester has a right to 
make an oral demand or request and 
receive a determination, however. 
Whether to permit such an exceptional 
procedure is a decision within the sole 
discretion of the responsible VA offi-
cial. 

(2) If the responsible VA official con-
cludes that the demand or request, or 
any portion of it, should be granted 
(after considering the factors listed in 
§ 14.804), the responsible VA official will 
then orally advise the requester of the 
determination in accordance with the 
procedures provided in § 14.807(c), in-
cluding any limitations on such testi-
mony or production of records, and 
seek a written confirmation of the oral 
demand or request. The responsible VA 
official will make a written record of 
the determination made concerning 
the oral demand or request, including 
the grant or denial, the circumstances 
requiring the procedure, and the condi-
tions to which the requester agreed. 

(Authority: 38 U.S.C. 501 (a) and (b); 5 U.S.C. 
301) 

§ 14.808 Expert or opinion testimony. 
(a) VA personnel shall not provide, 

with or without compensation, opinion 
or expert testimony in any legal pro-

ceedings concerning official VA infor-
mation, subjects or activities, except 
on behalf of the United States or a 
party represented by the United States 
Department of Justice. Upon a showing 
by the requester or court or other ap-
propriate authority that, in light of 
the factors listed in § 14.804, there are 
exceptional circumstances and that the 
anticipated testimony will not be ad-
verse to the interests of the Depart-
ment of Veterans Affairs or to the 
United States, the responsible VA offi-
cial designated in § 14.807(b) may, in 
writing, grant special authorization for 
VA personnel to appear and testify. If, 
despite the final determination of the 
responsible VA official, a court of com-
petent jurisdiction or other appro-
priate authority, orders the expert or 
opinion testimony of VA personnel, the 
personnel shall notify the responsible 
VA official of such order. If the respon-
sible VA official determines that no 
further legal review of or challenge to 
the order will be sought, the affected 
VA personnel shall comply with the 
order. If directed by the appropriate 
VA official after consultation with the 
appropriate United States Attorney’s 
office, however, the affected VA per-
sonnel shall respectfully decline to 
comply with the demand, request or 
order. See United States ex rel. Touhy v. 
Ragen, 340 U.S. 462 (1951). 

(b)(1) If, while testifying in any legal 
proceeding, VA personnel are asked for 
expert or opinion testimony concerning 
official VA information, subjects or ac-
tivities, which testimony has not been 
approved in advance in accordance 
with these regulations, the witness 
shall: 

(i) Respectfully decline to answer on 
the grounds that such expert or opin-
ion testimony is forbidden by these 
regulations; 

(ii) Request an opportunity to con-
sult with the responsible VA official 
mentioned in § 14.807(b) before giving 
such testimony; 

(iii) Explain that, upon such con-
sultation, approval for such testimony 
may be provided; and 
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(iv) Explain that providing such tes-
timony absent such approval may ex-
pose the individual to criminal liabil-
ity under 18 U.S.C. 201–209 and to dis-
ciplinary or other adverse personnel 
action. 

(2) If the witness is then ordered by 
the body conducting the proceeding to 
provide expert or opinion testimony 
concerning official VA information, 
subjects or activities without the op-
portunity to consult with the appro-
priate VA official, the witness respect-
fully shall refuse to do so. See United 
States ex rel. Touhy v. Ragen, 340 U.S. 
462 (1951). 

(c) Upon notification by the witness 
of a request for opinion or expert testi-
mony concerning official VA informa-
tion, subjects or activities during 
§ 14.802(d) legal proceedings, the respon-
sible VA official shall follow the proce-
dures contained in this section to de-
termine whether such testimony shall 
be approved. 

(d) If VA personnel who are unaware 
of these regulations provide expert or 
opinion testimony concerning official 
VA information, subjects or activities 
in any legal proceeding, including one 
mentioned in § 14.802(d) in which the 
United States is not already rep-
resented, without consulting with the 
responsible VA official, the witness, as 
soon after testifying as possible, shall 
inform the responsible VA official of 
the fact that such testimony was given 
and provide a summary of the expert or 
opinion testimony given. 

(Authority: 38 U.S.C. 501 (a) and (b); 5 U.S.C. 
301) 

§ 14.809 Demands or requests in legal 
proceedings for records protected 
by confidentiality statutes. 

In addition to complying with the re-
quirements of §§ 14.800 through 14.810, 
requests or demands in legal pro-
ceedings for the production of records, 
or for testimony of VA employees con-
cerning information, protected by the 
Privacy Act, 5 U.S.C. 552a, or other 
confidentiality statutes, such as 38 
U.S.C. 5701, 5705 and 7332, must satisfy 
the requirements for disclosure im-
posed by those statutes, and imple-
menting regulations, such as 38 CFR 
1.511, before the records may be pro-
vided or testimony given. Accordingly, 

the responsible VA official may first 
determine whether there is legal au-
thority to provide the testimony or 
records sought under applicable con-
fidentiality statutes before applying 
§§ 14.800 through 14.810. Where an appli-
cable confidentiality statute mandates 
disclosure, §§ 14.800 through 14.810 will 
not apply. 

(Authority: 38 U.S.C. 501 (a) and (b); 5 U.S.C. 
301) 

§ 14.810 Fees. 

(a) The testimony of VA personnel as 
witnesses, particularly as expert wit-
nesses, and the production of VA 
records in legal proceedings subject to 
§§ 14.800 through 14.810 are services 
which convey special benefits to the in-
dividuals or entities seeking such testi-
mony or production of records above 
and beyond those accruing to the gen-
eral public. These services are not reg-
ularly received by or available without 
charge to the public at large. Con-
sequently, these are the sort of services 
for which the VA may establish a 
charge for providing under 31 U.S.C. 
9701. The responsible VA official will 
determine all fees associated with 
§§ 14.800 through 14.810, and shall timely 
notify the requester of the fees, par-
ticularly those which are to be paid in 
advance. 

(b)(1) When a request is granted 
under § 14.808 to permit VA personnel to 
testify in whole or in part as to expert, 
opinion or policy matters, the re-
quester shall pay to the government a 
fee calculated to reimburse the cost of 
providing the witness. The fee shall in-
clude: 

(i) Costs of the time expended by VA 
personnel to process and respond to the 
demand or request; 

(ii) Costs of attorney time expended 
in reviewing the demand or request and 
any information located in connection 
with the demand or request; 

(iii) Expenses generated by materials 
and equipment used to search for, 
produce, and copy the responsive infor-
mation; 

(iv) The cost of the time expended by 
the witness to prepare to testify; and 

(v) Costs of travel by the witness and 
attendance at trial. 
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(2) All costs for documents necessary 
for such expert testimony shall be cal-
culated as provided in VA regulations 
implementing the fee provisions of the 
Freedom of Information Act, 5 U.S.C. 
552. 

(c) When an individual testifies in 
legal proceedings covered by these reg-
ulations in any capacity other than as 
an expert witness, the requester shall 
pay to the witness the fee and expenses 
prescribed for attendance by the appli-
cable rule of court. If no such fee is 
prescribed, the applicable Federal rule, 
such as a local Federal district court 
rule, will apply. No additional fee will 
be prescribed for the time spent while 
testifying or in attendance to do so. 

(d) When a requester wishes to inter-
view VA personnel as part of legal pro-
ceedings covered by these regulations, 
and such interview has been approved 
in accordance with these regulations, 
the requester shall pay a fee calculated 
upon the total hourly pay of the indi-
vidual interviewed. 

(e) When VA produces records in 
legal proceedings pursuant to §§ 14.800 
through 14.810, the fees to be charged 
and paid prior to production of the 
records shall be the fees charged by VA 
under its regulations implementing the 
fee provisions of the Freedom of Infor-
mation Act, 5 U.S.C. 552. 

(f) Fees shall be paid as follows: 
(1) Fees for copies of documents, 

blueprints, electronic tapes, or other 
VA records will be paid to the VA of-
fice or station providing the records, 
and covered to the General Fund of the 
Department of the Treasury. 

(2) Witness fees for testimony shall 
be paid to the witness, who shall en-
dorse the check ‘‘pay to the United 
States,’’ and surrender it to his or her 
supervisor. It shall thereafter be depos-
ited in the General Fund. 

(3) The private party requesting a VA 
witness shall forward in advance nec-
essary round trip tickets and all req-
uisite travel and per diem funds. 

(g) A waiver of any fees in connection 
with the testimony of an expert wit-
ness may be granted by the appropriate 
VA official at the official’s discretion 
provided that the waiver is in the in-
terest of the United States. Fee waiv-
ers shall not be routinely granted, nor 
shall they be granted under cir-

cumstances which might create the ap-
pearance that the VA or the United 
States favors one party or a position 
advocated by a party to the legal pro-
ceeding. 

(Authority: 38 U.S.C. 501 (a) and (b); 5 U.S.C. 
301) 

PART 15—ENFORCEMENT OF NON-
DISCRIMINATION ON THE BASIS 
OF HANDICAP IN PROGRAMS 
OR ACTIVITIES CONDUCTED BY 
THE DEPARTMENT OF VETERANS 
AFFAIRS 

Sec. 
15.101 Purpose. 
15.102 Application. 
15.103 Definitions. 
15.104–15.109 [Reserved] 
15.110 Self-evaluation. 
15.111 Notice. 
15.112–15.129 [Reserved] 
15.130 General prohibitions against dis-

crimination. 
15.131–15.139 [Reserved] 
15.140 Employment. 
15.141–15.148 [Reserved] 
15.149 Program accessibility: Discrimina-

tion prohibited. 
15.150 Program accessibility: Existing fa-

cilities. 
15.151 Program accessibility: New construc-

tion and alterations. 
15.152–15.159 [Reserved] 
15.160 Communications. 
15.161–15.169 [Reserved] 
15.170 Compliance procedures. 
15.171–15.999 [Reserved] 

AUTHORITY: 29 U.S.C. 794. 

SOURCE: 53 FR 25885, July 8, 1988, unless 
otherwise noted. 

§ 15.101 Purpose. 
The purpose of this regulation is to 

effectuate section 119 of the Rehabili-
tation, Comprehensive Services, and 
Developmental Disabilities Amend-
ments of 1978, which amended section 
504 of the Rehabilitation Act of 1973 to 
prohibit discrimination on the basis of 
handicap in programs or activities con-
ducted by Executive agencies or the 
United States Postal Service. 

§ 15.102 Application. 
This regulation (§§ 15.101–15.170) ap-

plies to all programs or activities con-
ducted by the agency, except for pro-
grams or activities conducted outside 
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