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Court, with coincident notice by cer-
tified mail to the Administrator and 
the Attorney General. Written notice 
of appeal also shall be filed with the 
Regional Hearing Clerk, and sent to 
the Presiding Officer and the parties. 

(ix) If judicial review of the final 
order is denied, the final order shall be-
come effective 30 days after such denial 
has been filed with the Regional Hear-
ing Clerk. 

§§ 22.46–22.49 [Reserved] 

Subpart I—Administrative Pro-
ceedings Not Governed by 
Section 554 of the Administra-
tive Procedure Act 

§ 22.50 Scope of this subpart. 

(a) Scope. This subpart applies to all 
adjudicatory proceedings for: 

(1) The assessment of a penalty under 
sections 309(g)(2)(A) and 311(b)(6)(B)(i) 
of the Clean Water Act (33 U.S.C. 
1319(g)(2)(A) and 1321(b)(6)(B)(i)). 

(2) The assessment of a penalty under 
sections 1414(g)(3)(B) and 1423(c) of the 
Safe Drinking Water Act (42 U.S.C. 
300g–3(g)(3)(B) and 300h–2(c)), except 
where a respondent in a proceeding 
under section 1414(g)(3)(B) requests in 
its answer a hearing on the record in 
accordance with section 554 of the Ad-
ministrative Procedure Act, 5 U.S.C. 
554. 

(b) Relationship to other provisions. 
Sections 22.1 through 22.45 apply to 
proceedings under this subpart, except 
for the following provisions which do 
not apply: §§ 22.11, 22.16(c), 22.21(a), and 
22.29. Where inconsistencies exist be-
tween this subpart and subparts A 
through G of this part, this subpart 
shall apply. Where inconsistencies 
exist between this subpart and subpart 
H of this part, subpart H shall apply. 

§ 22.51 Presiding Officer. 

The Presiding Officer shall be a Re-
gional Judicial Officer. The Presiding 
Officer shall conduct the hearing, and 
rule on all motions until an initial de-
cision has become final or has been ap-
pealed. 

§ 22.52 Information exchange and dis-
covery. 

Respondent’s information exchange 
pursuant to § 22.19(a) shall include in-
formation on any economic benefit re-
sulting from any activity or failure to 
act which is alleged in the administra-
tive complaint to be a violation of ap-
plicable law, including its gross reve-
nues, delayed or avoided costs. Dis-
covery under § 22.19(e) shall not be au-
thorized, except for discovery of infor-
mation concerning respondent’s eco-
nomic benefit from alleged violations 
and information concerning respond-
ent’s ability to pay a penalty. 

PART 23—JUDICIAL REVIEW UNDER 
EPA-ADMINISTERED STATUTES 

Sec. 
23.1 Definitions. 
23.2 Timing of Administrator’s action under 

Clean Water Act. 
23.3 Timing of Administrator’s action under 

Clean Air Act. 
23.4 Timing of Administrator’s action under 

Resource Conservation and Recovery 
Act. 

23.5 Timing of Administrator’s action under 
Toxic Substances Control Act. 

23.6 Timing of Administrator’s action under 
Federal Insecticide, Fungicide and 
Rodenticide Act. 

23.7 Timing of Administrator’s action under 
Safe Drinking Water Act. 

23.8 Timing of Administrator’s action under 
Uranium Mill Tailings Radiation Control 
Act of 1978. 

23.9 Timing of Administrator’s action under 
the Atomic Energy Act. 

23.10 Timing of Administrator’s action 
under the Federal Food, Drug, and Cos-
metic Act. 

23.11 Holidays. 
23.12 Filing notice of judicial review. 

AUTHORITY: Clean Water Act, 33 U.S.C. 
1361(a), 1369(b); Clean Air Act, 42 U.S.C. 
7601(a)(1), 7607(b); Resource, Conservation 
and Recovery Act, 42 U.S.C. 6912(a), 6976; 
Toxic Substances Control Act, 15 U.S.C. 2618; 
Federal Insecticide, Fungicide, and 
Rodenticide Act, 7 U.S.C. 136n(b), 136w(a); 
Safe Drinking Water Act, 42 U.S.C. 300j– 
7(a)(2), 300j–9(a); Atomic Energy Act, 42 
U.S.C. 2201, 2239; Federal Food, Drug, and 
Cosmetic Act, 21 U.S.C. 371(a), 346a, 28 U.S.C. 
2112(a), 2343, 2344. 

SOURCE: 50 FR 7270, Feb. 21, 1985, unless 
otherwise noted. 
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40 CFR Ch. I (7–1–08 Edition) § 23.1 

§ 23.1 Definitions. 

As used in this part, the term: 
(a) Federal Register document means a 

document intended for publication in 
the FEDERAL REGISTER and bearing in 
its heading an identification code in-
cluding the letters FRL. 

(b) Admininstrator means the Admin-
istrator or any official exercising au-
thority delegated by the Adminis-
trator. 

(c) General Counsel means the General 
Counsel of EPA or any official exer-
cising authority delegated by the Gen-
eral Counsel. 

[50 FR 7270, Feb. 21, 1985, as amended at 53 
FR 29322, Aug. 3, 1988] 

§ 23.2 Timing of Administrator’s action 
under Clean Water Act. 

Unless the Administrator otherwise 
explicity provides in a particular pro-
mulgation or approval action, the time 
and date of the Administrator’s action 
in promulgation (for purposes of sec-
tions 509(b)(1) (A), (C), and (E)), approv-
ing (for purposes of section 
509(b)(1)(E)), making a determination 
(for purposes of section 509(b)(1) (B) and 
(D), and issuing or denying (for pur-
poses of section 509(b)(1)(F)) shall be at 
1:00 p.m. eastern time (standard or day-
light, as appropriate) on (a) for a FED-
ERAL REGISTER document, the date 
that is two weeks after the date when 
the document is published in the FED-
ERAL REGISTER, or (b) for any other 
document, two weeks after it is signed. 

§ 23.3 Timing of Administrator’s action 
under Clean Air Act. 

Unless the Administrator otherwise 
explicitly provides in a particular pro-
mulgation, approval, or action, the 
time and date of such promulgation, 
approval or action for purposes of the 
second sentence of section 307(b)(1) 
shall be at 1:00 p.m. eastern time 
(standard or daylight, as appropriate) 
on (a) for a FEDERAL REGISTER docu-
ment, the date when the document is 
published in the FEDERAL REGISTER, or 
(b) for any other document, two weeks 
after it is signed. 

§ 23.4 Timing of Administrator’s action 
under Resource Conservation and 
Recovery Act. 

Unless the Administrator otherwise 
explicitly provides in taking a par-
ticular action, for purposes of section 
7006(b), the time and date of the Ad-
ministrator’s action in issuing, deny-
ing, modifying, or revoking any permit 
under section 3005, or in granting, de-
nying, or withdrawing authorization or 
interim authorization under section 
3006, shall be at 1:00 p.m. eastern time 
(standard or daylight, as appropriate) 
on the date that is (a) for a FEDERAL 
REGISTER document, two weeks after 
the date when the document is pub-
lished in the FEDERAL REGISTER, or (b) 
for any other document, two weeks 
after it is signed. 

§ 23.5 Timing of Administrator’s action 
under Toxic Substances Control 
Act. 

Unless the Administrator otherwise 
explicitly provides in promulgating a 
particular rule or issuing a particular 
order, the time and date of the Admin-
istrator’s promulgation or issuance for 
purposes of section 19(a)(1) shall be at 
1:00 p.m. eastern time (standard or day-
light, as appropriate) on the date that 
is (a) for a FEDERAL REGISTER docu-
ment, two weeks after the date when 
the document is published in the FED-
ERAL REGISTER, or (b) for any other 
document, two weeks after it is signed. 

§ 23.6 Timing of Administrator’s action 
under Federal Insecticide, Fun-
gicide and Rodenticide Act. 

Unless the Administrator otherwise 
explicitly provides in a particular 
order, the time and date of entry of an 
order issued by the Administrator fol-
lowing a public hearing for purposes of 
section 16(b) shall be at 1:00 p.m. east-
ern time (standard or daylight, as ap-
propriate) on the date that is two 
weeks after it is signed. 

§ 23.7 Timing of Administrator’s action 
under Safe Drinking Water Act. 

Unless the Administrator otherwise 
explicitly provides in a particular pro-
mulgation action or determination, the 
time and date of the Administrator’s 
promulgation, issuance, or determina-
tion for purposes of section 1448(a)(2) 

VerDate Aug<31>2005 07:50 Sep 17, 2008 Jkt 214142 PO 00000 Frm 00268 Fmt 8010 Sfmt 8010 Y:\SGML\214142.XXX 214142er
ow

e 
on

 P
R

O
D

1P
C

63
 w

ith
 C

F
R



259 

Environmental Protection Agency Pt. 24 

shall be at 1:00 p.m. eastern time 
(standard or daylight, as appropriate) 
on the date that is (a) for a FEDERAL 
REGISTER document, two weeks after 
the date when the document is pub-
lished in the FEDERAL REGISTER or (b) 
for any other document, two weeks 
after it is signed. 

§ 23.8 Timing of Administrator’s action 
under Uranium Mill Tailings Radi-
ation Control Act of 1978. 

Unless the Administrator otherwise 
explicitly provides in a particular rule, 
the time and date of the Administra-
tor’s promulgation for purposes of 42 
U.S.C. 2022(c)(2) shall be at 1:00 p.m. 
eastern time (standard or daylight, as 
appropriate) on the date that is two 
weeks after the date when notice of 
promulgation is published in the FED-
ERAL REGISTER. 

§ 23.9 Timing of Administrator’s action 
under the Atomic Energy Act. 

Unless the Administrator otherwise 
explicitly provides in a particular 
order, the time and date of the entry of 
an order for purposes of 28 U.S.C. 2344 
shall be at 1:00 p.m. eastern time 
(standard or daylight, as appropriate) 
on the date that is two weeks after the 
date when notice thereof is published 
in the FEDERAL REGISTER. 

§ 23.10 Timing of Administrator’s ac-
tion under the Federal Food, Drug, 
and Cosmetic Act. 

Unless the Administrator otherwise 
explicitly provides in a particular 
order, the time and date of the 
issuance of a regulation under section 
21 U.S.C. 346a(e)(1)(C), or any order 
under 21 U.S.C. 346a(f)(1)(C) or 21 U.S.C. 
346a(g)(2)(C), or any regulation that is 
the subject of such an order, shall, for 
purposes of 28 U.S.C. 2112, be at 1 p.m. 
eastern time (standard or daylight, as 
appropriate) on the date that is for a 
FEDERAL REGISTER document, 2 weeks 
after the date when the document is 
published in the FEDERAL REGISTER, or 
for any other document, 2 weeks after 
it is signed. 

[70 FR 33359, June 8, 2005] 

§ 23.11 Holidays. 
If the date determined under §§ 23.2 to 

23.10 falls on a Federal holiday, then 

the time and date of the Administra-
tor’s action shall be at 1:00 p.m. east-
ern time on the next day that is not a 
Federal holiday. 

§ 23.12 Filing notice of judicial review. 
(a) For the purposes of 28 U.S.C. 

2112(a), a copy of any petition filed in 
any United States Court of Appeals 
challenging a final action of the Ad-
ministrator shall be sent by certified 
mail, return receipt requested, or by 
personal delivery to the General Coun-
sel. The petition copy shall be time- 
stamped by the Clerk of the Court 
when the original is filed with the 
Court. The petition should be addressed 
to: Correspondence Control Unit, Office 
of General Counsel (2311), U.S. Environ-
mental Protection Agency, 1200 Penn-
sylvania Ave., NW., Washington, DC 
20460. 

(b) If the General Counsel receives 
two or more petitions filed in two or 
more United States Courts of Appeals 
for review of any Agency action within 
ten days of the effective date of that 
action for purposes of judicial review 
(as specified under §§ 23.2 through 23.10 
of this part), the General Counsel will 
notify the United States Judicial Panel 
of Multidistrict Litigation of any peti-
tions that were received within the ten 
day period, in accordance with the ap-
plicable rules of the Panel. 

(c) For purposes of determining 
whether a petition for review has been 
received within the ten day period 
under paragraph (b) of this section, the 
petition shall be considered received on 
the date of service, if served person-
ally. If service is accomplished by mail, 
the date of receipt shall be considered 
to be the date noted on the return re-
ceipt card. 

[53 FR 29322, Aug. 3, 1988] 

PART 24—RULES GOVERNING 
ISSUANCE OF AND ADMINISTRA-
TIVE HEARINGS ON INTERIM STA-
TUS CORRECTIVE ACTION OR-
DERS 

Subpart A—General 

Sec. 
24.01 Scope of these rules. 
24.02 Issuance of initial orders; definition of 

final orders and orders on consent. 
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