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the annual fourth maximum have also been
truncated to the third decimal place.

3. Design Values for Primary and Secondary
Ambient Air Quality Standards for Ozone

The air quality design value at a moni-
toring site is defined as that concentration
that when reduced to the level of the stand-
ard ensures that the site meets the standard.
For a concentration-based standard, the air
quality design value is simply the standard-
related test statistic. Thus, for the primary
and secondary standards, the 3-year average
annual fourth-highest daily maximum 8-hour
average O; concentration is also the air qual-
ity design value for the site.

[73 FR 16511, Mar. 27, 2008]
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Reporting Requirements
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GENERAL INFORMATION FOR INVENTORY
PREPARERS

§51.1 Who is responsible for actions
described in this subpart?

State agencies whose geographic cov-
erage include any point, area, mobile,
or biogenic sources must inventory
these sources and report this informa-
tion to EPA.

§51.5 What tools are available to help
prepare and report emissions data?

We urge your State to use estimation
procedures described in documents
from the Emission Inventory Improve-
ment Program (EIIP). These proce-
dures are standardized and ranked ac-
cording to relative uncertainty for
each emission estimating technique.
Using this guidance will enable others
to use your State’s data and evaluate
its quality and consistency with other
data.

§51.15

§51.10 How does my State report emis-
sions that are required by the NOx
SIP Call?

The States and the District of Co-
lumbia that are subject to the NOx SIP
Call (§51.121) should report their emis-
sions under the provisions of §51.122. To
avoid confusion, these requirements
are not repeated here.

SPECIFIC REPORTING REQUIREMENTS

§51.15 What data does my State need
to report to EPA?

(a) Pollutants. Report actual emis-
sions of the following (see Glossary to
Appendix A to this subpart for precise
definitions as required):

(1) Required Pollutants:

(i) Sulfur oxides.

(ii) vocC.

(iii) Nitrogen oxides.

(iv) Carbon monoxide.

(v) Lead and lead compounds.

(vi) Primary PM;s.

(vii) Primary PMo.

(viii) NH;.

(2) Optional Pollutant:

(i) Primary PM.

(ii) [Reserved]

(b) Sources. Emissions should be re-
ported from the following sources:

(1) Point.

(2) Area.

(3) Onroad mobile.

(4) Nonroad mobile.

(5) Biogenic.

(c) Supporting information. Report the
data elements in Tables 2a through 2d
of Appendix A to this subpart. Depend-
ing on the format you choose to report
your State data, additional informa-
tion not listed in Tables 2a through 2d
will be required. We may ask you for
other data on a voluntary basis to
meet special purposes.

(d) Confidential data. We don’t con-
sider the data in Tables 2a through 2d
of Appendix A to this subpart confiden-
tial, but some States limit release of
this type of data. Any data that you
submit to EPA under this rule will be
considered in the public domain and
cannot be treated as confidential. If
Federal and State requirements are in-
consistent, consult your EPA Regional
Office for a final reconciliation.
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§51.20

§51.20 What are the emission thresh-
olds that separate point and area
sources?

(a) All anthropogenic stationary
sources must be included in your in-
ventory as either point or area sources.

(b) See table 1 of appendix A to this
subpart for minimum reporting thresh-
olds on point sources.

(c) Your State has two alternatives
to the point source reporting thresh-
olds in paragraph (b) of this section:

(1) You may choose to define point
sources by the definition of a major
source used under CAA Title V, see 40
CFR 70.2.

(2) If your State has lower emission
reporting thresholds for point sources
than paragraph (b) of this section, then
you may use these in reporting your
emissions to EPA.

(d) All stationary sources that have
actual emissions lower than the
thresholds specified in paragraphs (b)
and (c) of this section, should be re-
ported as area sources.

§51.25 What geographic area must my
State’s inventory cover?

Because of the regional nature of
these pollutants, your State’s inven-
tory must be statewide, regardless of
an area’s attainment status.

§51.30 When does my State report the
data to EPA?

Your State is required to report two
basic types of emission inventories to
us: Annual Cycle Inventory; and Three-
year Cycle Inventory.

(a) Annual cycle. You are required to
report annually data from Type A
(large) point sources. Except as pro-
vided in paragraph (e) of this section,
the first annual cycle inventory will be
for the year 2001 and must be sub-
mitted to us within 17 months, i.e., by
June 1, 2003. Subsequent annual cycle
inventories will be due 17 months fol-
lowing the end of the reporting year.
See table 2a of appendix A to this sub-
part for the specific data elements to
report annually.

(b) Three-year cycle. You are required
to report triennially, data for Type B
(all) point sources, area sources and
mobile sources. Except as provided in
paragraph (e) of this section, the first
three-year cycle inventory will be for
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the year 2002 and must be submitted to
us within 17 months, i.e., by June 1,
2004. Subsequent three-year cycle in-
ventories will be due 17 months fol-
lowing the end of the reporting year.
See tables 2a, 2b and 2c of appendix A
to this subpart for the specific data ele-
ments that must be reported tri-
ennially.

(c) NOx SIP call. There are specific
annual and three-year reporting re-
quirements for States subject to the
NOx SIP call. See §51.122 for these re-
quirements.

(d) Biogenic emissions. Biogenic emis-
sions are part of your 3-year cycle in-
ventory. Your State must establish an
initial baseline for biogenic emissions
that is due as specified under para-
graph (b) of this section. Your State
need not submit more biogenic data
unless land use characteristics or the
methods for estimating emissions
change substantially. If either of these
changes, your State must report the
biogenic emission data elements shown
in table 2d of appendix A to this sub-
part. Report these data elements 17
months after the end of the reporting
year.

(e) Point Sources. States must com-
mence reporting point source emissions
of PM,s and NH; on June 1, 2004 unless
that date is less than 60 days after EPA
publishes an approved Information Col-
lection Request (ICR) addressing this
section of the rule. If EPA fails to pub-
lish an approved ICR 60 days in ad-
vance of June 1, 2004, States must com-
mence reporting point source emissions
of PM,s and NH; on the next annual or
triennial reporting date (as appro-
priate) that is at least 60 days after
EPA publishes an approved ICR ad-
dressing this section.

§51.35 How can my State equalize the
effort for annual reporting?

(a) Compiling a 3-year cycle inven-
tory means much more effort every
three years. As an option, your State
may ease this workload spike by using
the following approach:

(1) Annually collect and report data
for all Type A (large) point sources
(This is required for all Type A point
sources).

(2) Annually collect data for one-
third of your smaller point sources

134



Environmental Protection Agency

(Type B point sources minus Type A
(large) point sources). Collect data for
a different third of these sources each
year so that data has been collected for
all of the smaller point sources by the
end of each three-year cycle. You may
report these data to EPA annually, or
as an option you may save three years
of data and then report all of the
smaller point sources on the three-year
cycle due date.

(3) Annually collect data for one-
third of the area, nonroad mobile,
onroad mobile and, if required, bio-
genic sources. You may report these
data to EPA annually, or as an option
you may save three years of data and
then report all of these data on the
three-year cycle due date.

(b) For the sources described in para-
graph (a) of this section, your State
will therefore have data from three
successive years at any given time,
rather than from the single year in
which it is compiled.

(c) If your State chooses the method
of inventorying one-third of your
smaller point sources and 3-year cycle
area, nonroad mobile, onroad mobile
sources each year, your State must
compile each year of the three-year pe-
riod identically. For example, if a proc-
ess hasn’t changed for a source cat-
egory or individual plant, your State
must use the same emission factors to
calculate emissions for each year of
the three-year period. If your State has
revised emission factors during the
three years for a process that hasn’t
changed, resubmit previous year’s data
using the revised factor. If your State
uses models to estimate emissions, you
must make sure that the model is the
same for all three years.

(d) If your State chooses the method
of inventorying one-third of your
smaller point sources and 3-year cycle
area, nonroad mobile, onroad mobile
sources each year and reporting them
on the 3-year cycle due date, the first
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required date for you to report on all
such sources will be June 1, 2004 as
specified in §51.25. You can satisfy the
2004 reporting requirement by either:
Starting to inventory one third of your
sources in 2000; or doing a one-time
complete 3-year cycle inventory for
2002, then changing to the option of
inventorying one third of your sources
for subsequent years.

(e) If your State needs a new ref-
erence year emission inventory for a
selected pollutant, your State can’t use
these optional reporting frequencies
for the new reference year.

(f) If your State is a NOx SIP call
State, you can’t use these optional re-
porting frequencies for NOx SIP call re-
porting.

§51.40 In what form should my State
report the data to EPA?

You must report your emission in-
ventory data to us in electronic form.
We support specific electronic data re-
porting formats and you are required
to report your data in a format con-
sistent with these. Because electronic
reporting technology continually
changes, contact the Emission Factor
and Inventory Group (EFIG) for the
latest specific formats. You can find in-
formation on the current formats at
the following Internet address: http:./
www.epa.gov/ttn/chief. You may also
call our Info CHIEF help desk at (919)
541-1000 or email to info.chief@epa.gov.

§51.45 Where should my State report
the data?

(a) Your State submits or reports
data by providing it directly to EPA.

(b) The latest information on data re-
porting procedures is available at the
following Internet address: htip:/
www.epa.gov/ttn/chief.

You may also call our Info CHIEF
help desk at (919)541-1000 or email to
info.chief@epa.gov.

APPENDIX A TO SUBPART A OF PART 51—TABLES AND GLOSSARY

TABLE 1—MINIMUM POINT SOURCE REPORTING THRESHOLDS BY POLLUTANT(tpy 1)

Pollutant

Annual cycle
(type A sources)

Three-year cycle

Type B sources? NAA3

>2500 >100 | 2100
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TABLE 1—MINIMUM POINT SOURCE REPORTING THRESHOLDS BY POLLUTANT(tpy ')—Continued

Three-year cycle

Annual cycle
Poll
ollutant (type A sources) Type B sources? NAA3

>250 >100 | 03 (moderate)>100
ol .. | O3 (serious)>50

O; (severe)>25

O; (extreme)=10

>100

O; (all areas)>100

CO (all areas)=100

25

PM10;0 (moderate)>100

............................................. PM;, (serious)=70
>250 >100 | 2100

..... >250 >100 | 2100

1tpy = tons per year of actual emissions.

2Type A sources are a subset of the Type B sources and are the larger emitting sources by pollutant.

3NAA = Nonattainment Area. Special point source reporting thresholds apply for certain pollutants by type of nonattainment
area. The pollutants by nonattainment area are: Ozone: VOC, NOx, CO; CO: CO; PM,o: PMo.

TABLE 2A—DATA ELEMENTS THAT STATES MUST REPORT FOR POINT SOURCES

Every 3 years
Annual (Type A | (1v50°B"sources

Data elements sources) e ENAAS)

. Inventory year .........
. Inventory start date .
. Inventory end date .
. Inventory type ..........
. State FIPS code .....
. County FIPS code .. .
. Facility ID code ....... e ———————
. Point ID code ...........
. Process ID code .
10. Stack ID code . -
11. Site name e —————
12. Physical address ... e —————
18. SCC or PCC .........
14. Heat content (fuel) (annual average) ...
15. Ash content (fuel) (annual average) .
16. Sulfur content (fuel) (annual average) .
17. Pollutant code ........
18. Activity/throughput (annual) .
19. Activity/throughput (daily) .
20. Work weekday emissions
21. Annual emissions .
22. Emission factor ....... e —————
23. Winter throughput (%) ...
24. Spring throughput (%)
25. Summer throughput (%) . .
26. Fall throughput (%) e ————
27. Hr/day in operation

28. Start time (hour) ...
29. Day/wk in operation
30. Wk/yr in operation . e —————
31. X stack coordinate (latitude) ......
32. Y stack coordinate (longitude) ...
33. Stack Height .........
34. Stack diameter .....
35. Exit gas temperature
36. Exit gas velocity .... .
37. Exit gas flow rate ... [RSRRRRUI P
38. SIC/NAICS ............ s | e
39. Design capacity .....
40. Maximum namemplate capacit P
41. Primary control eff (%) .............. et | e
42. Secondary control eff (%) ........ e
43. Control device type . .
44. Rule effectiveness (%) .............. rrerenreneerennennene | e

O©CoONOOOAWN =

LAATAACACRCCRCRCRKRKKKKSRRKSRKRRRRRN
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TABLE 2B—DATA ELEMENTS THAT STATES MUST
REPORT FOR AREA AND NONROAD MOBILE
SOURCES

Every 3
Data elements years
Inventory year v

Inventory start date
Inventory end date
Inventory type ...
State FIPS code
County FIPS code ...
SCC or PCC
Emission factor ..
Activity/throughput level (annual)
10. Total capture/control efficiency (%) .
11. Rule effectiveness (%) ..
12. Rule penetration (%) ..
13. Pollutant code ..
14. Summer/winter wi
15. Annual emissions
16. Winter throughput (%)
17. Spring throughput (%) ...
18. Summer throughput (%)
19. Fall throughput (%) .....
20. Hrs/day in operation
21. Days/wk in operation ..
22. Wks/yr in operation ....

©CRINDO AN

TSTNNRNRRRKKKRRKKLKLKKKRRLX

TABLE 2C—DATA ELEMENTS THAT STATES MUST
REPORT FOR ONROAD MOBILE SOURCES

Every 3

Data elements years

Inventory year v
Inventory start date
Inventory end date
Inventory type ....
State FIPS code
County FIPS code
SCC or PCC ......
Emission factor ..
Activity (VMT by Roadway Class) ..
10. Pollutant code ...........cccccvcviiiriniccciciine
11. Summer/winter work weekday emissions ...
12. Annual emissions ...........cccoeiiiciiiciiceiiees

CONDOHWN =

SRR N

TABLE 2D—DATA ELEMENTS THAT STATES MUST
REPORT FOR BIOGENIC SOURCES

Every 3
Data elements years
1. Inventory year v
2. Inventory start date .. v
3. Inventory end date ... v
4. Inventory type .... v
5. State FIPS code v
6. County FIPS code v
7. SCC or PCC ...... v
8. Pollutant code ... . v
9. Summer/winter work weekday emissions ..... v
10. Annual emissions ..........ccceeevirciinesnienienens v
GLOSSARY
Activity rate/throughput (annual)—A

measurable factor or parameter that relates
directly or indirectly to the emissions of an
air pollution source. Depending on the type
of source category, activity information may
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refer to the amount of fuel combusted, raw
material processed, product manufactured,
or material handled or processed. It may also
refer to population, employment, number of
units, or miles traveled. Activity informa-
tion is typically the value that is multiplied
against an emission factor to generate an
emissions estimate.

Activity rate/throughput (daily)—The be-
ginning and ending dates and times that de-
fine the emissions period used to estimate
the daily activity rate/throughput.

Annual emissions—Actual emissions for a
plant, point, or process—measured or cal-
culated that represent a calendar year.

Area sources—Area sources collectively
represent individual sources that have not
been inventoried as specific point, mobile, or
biogenic sources. These individual sources
treated collectively as area sources are typi-
cally too small, numerous, or difficult to in-
ventory using the methods for the other
classes of sources.

Ash content—Inert residual portion of a
fuel.

Biogenic sources—Biogenic emissions are
all pollutants emitted from non-anthropo-
genic sources. Example sources include trees
and vegetation, oil and gas seeps, and micro-
bial activity.

Control device type—The name of the type
of control device (e.g., wet scrubber, flaring,
or process change).

County FIPS Code—Federal Information
Placement System (FIPS) is the system of
unique numeric codes the government devel-
oped to identify States, counties and par-
ishes for the entire United States, Puerto
Rico, and Guam.

Day/wk in operations—Days per week that
the emitting process operates—average over
the inventory period.

Design capacity—A measure of the size of
a point source, based on the reported max-
imum continuous capacity of the unit.

Emission factor—Ratio relating emissions
of a specific pollutant to an activity or ma-
terial throughput level.

Exit gas flow rate—Numeric value of stack
gas’s flow rate.

Exit gas temperature—Numeric value of an
exit gas stream’s temperature.

Exit gas velocity—Numeric value of an
exit gas stream’s velocity.

Facility ID code—Unique code for a plant
or facility, containing one or more pollut-
ant-emitting sources. This is the data ele-
ment in Appendix A, Table 2a, that is defined
elsewhere in this glossary as a ‘‘point
source’’.

Fall throughput(%)—Part of the through-
put for the three Fall months (September,
October, November). This expresses part of
the annual activity information based on
four seasons—typically spring, summer, fall,
and winter. It can be a percentage of the an-
nual activity (e.g., production in summer is
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40% of the year’s production) or units of the
activity (e.g., out of 600 units produced,
spring = 150 units, summer = 250 units, fall =
150 units, and winter = 50 units).

Heat content—The amount of thermal heat
energy in a solid, liquid, or gaseous fuel.
Fuel heat content is typically expressed in
units of Btu/lb of fuel, Btu/gal of fuel, joules/
kg of fuel, etc.

Hr/day in operations—Hours per day that
the emitting process operates—average over
the inventory period.

Inventory end date—Last day of the inven-
tory period.

Inventory start date—First day of the in-
ventory period.

Inventory type—Type of inventory rep-
resented by data (i.e., point, 3-year cycle,
daily).

Inventory year—The calendar year for
which you calculated emissions estimates.

Lead (Pb)—As defined in 40 CFR 50.12, lead
should be reported as elemental lead and its
compounds.

Maximum nameplate capacity—A measure
of a unit’s size that the manufacturer puts
on the unit’s nameplate.

Mobile source—A motor vehicle, nonroad
engine or nonroad vehicle.

e A ‘“motor vehicle” is any self-propelled
vehicle used to carry people or property on a
street or highway.

e A “nonroad engine’ is an internal com-
bustion engine (including fuel system) that
is not used in a motor vehicle or vehicle only
used for competition, or that is not affected
by sections 111 or 202 of the CAA.

e A ‘“nonroad vehicle’ is a vehicle that is
run by a nonroad engine and that is not a
motor vehicle or a vehicle only used for com-
petition.

PM (Particulate Matter)—Particulate mat-
ter is a criteria air pollutant. For the pur-
pose of this subpart, the following defini-
tions apply:

(1) Primary PM: Particles that enter the at-
mosphere as a direct emission from a stack
or an open source. It is comprised of two
components: Filterable PM and Condensible
PM. (As specified in §51.15 (a)(2), these two
PM components are the components meas-
ured by a stack sampling train such as EPA
Method 5 and have no upper particle size
limit.)

(2) Filterable PM: Particles that are di-
rectly emitted by a source as a solid or lig-
uid at stack or release conditions and cap-
tured on the filter of a stack test train.

(3) Condensible PM: Material that is vapor
phase at stack conditions, but which con-
denses and/or reacts upon cooling and dilu-
tion in the ambient air to form solid or lig-
uid PM immediately after discharge from
the stack.

(4) Secondary PM: Particles that form
through chemical reactions in the ambient
air well after dilution and condensation have
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occurred. Secondary PM is usually formed at
some distance downwind from the source.
Secondary PM should NOT be reported in the
emission inventory and is NOT covered by
this subpart.

(5) Primary PM,s: Also PM,s (or Filterable
PM, s and Condensible PM individually. Note
that all Condensible PM is assumed to be in
the PM,s size fraction)—Particulate matter
with an aerodynamic diameter equal to or
less than 2.5 micrometers.

(6) Primary PM,,. Also PM,, (or Filterable
PM,, and Condensible PM individually)—
Particulate matter with an aerodynamic di-
ameter equal to or less than 10 micrometers.

PCC—Process classification code. A proc-
ess-level code that describes the equipment
or operation which is emitting pollutants.
This code is being considered as a replace-
ment for the SCC.

Physical address—Street address of a facil-
ity. This is the address of the location where
the emissions occur; not, for example, the
corporate headquarters.

Point ID code—Unique code for the point
of generation of emissions, typically a phys-
ical piece of equipment.

Point source—Point sources are large, sta-
tionary (non-mobile), identifiable sources of
emissions that release pollutants into the at-
mosphere. As used in this rule, a point
source is defined as a facility that annually
emits more than a ‘“‘threshold” value as de-
fined under §51.20.

Pollutant code—A unique code for each re-
ported pollutant assigned in the Emission In-
ventory Improvement Program (EIIP) Data
Model. The EIIP model was developed to pro-
mote consistency in organizations sharing
emissions data. The model uses character
names for criteria pollutants and Chemical
Abstracts Service (CAS) numbers for all
other pollutants. You may be using SAROAD
codes for pollutants, but you should be able
to map them to the pollutant codes in the
EIIP Data Model.

Process ID code—Unique code for the proc-
ess generating the emissions, typically a de-
scription of a process.

Roadway class—A classification system de-
veloped by the Federal Highway Administra-
tion that defines all public roadways as to
type. Currently there are four roadway
types: (1) Freeway, (2) freeway ramp, (3) arte-
rial/collector and (4) local.

Rule effectiveness (RE)—How well a regu-
latory program achieves all possible emis-
sion reductions. This rating reflects the as-
sumption that controls typically aren’t 100
percent effective because of equipment down-
time, upsets, decreases in control effi-
ciencies, and other deficiencies in emission
estimates. RE adjusts the control efficiency.

Rule penetration—The percentage of an
area source category covered by an applica-
ble regulation.
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SCC—Source classification code. A proc-
ess-level code that describes the equipment
and/or operation which is emitting pollut-
ants.

Seasonal activity rate/throughput—A
measurable factor or parameter that relates
directly or indirectly to the pollutant season
emissions of an air pollution source. Depend-
ing on the type of source category, activity
information may refer to the amount of fuel
combusted, raw material processed, product
manufactured, or material handled or proc-
essed. It may also refer to population, em-
ployment, number of units, or miles trav-
eled. Activity information is typically the
value that is multiplied against an emission
factor to generate an emissions estimate.

Seasonal fuel heat content—The amount of
thermal heat energy in a solid, liquid, or gas-
eous fuel used during the pollutant season.
Fuel heat content is typically expressed in
units of Btu/lb of fuel, Btu/gal of fuel, joules/
kg of fuel, etc.

Secondary control eff (%)—The emission
reduction efficiency of a secondary control
device. Control efficiency is usually ex-
pressed as a percentage or in tenths.

SIC/NAICS—Standard Industrial Classi-
fication code. NAICS (North American Indus-
try Classification System) codes will replace
SIC codes. U.S. Department of Commerce’s
code for businesses by products or services.

Site name—The name of the facility.

Spring throughput (%)—Part of through-
put or activity for the three spring months
(March, April, May). See the definition of
Fall Throughput.

Stack diameter—A stack’s inner physical
diameter.

Stack height—A stack’s physical height
above the surrounding terrain.

Stack ID code—Unique code for the point
where emissions from one or more processes
release into the atmosphere.

Start time (hour)—Start time (if available)
that you used to calculate the emissions es-
timates.

State FIPS Code—Federal Information
Placement System (FIPS) is the system of
unique numeric codes the government devel-
oped to identify States, counties and par-
ishes for the entire United States, Puerto
Rico, and Guam.

Sulfur content—Sulfur content of a fuel,
usually expressed as percent by weight.

Summer throughput(%)—Part of through-
put or activity for the three summer months
(June, July, August). See the definition of
Fall Throughput.

Summer/winter work weekday emissions—
Average day’s emissions for a typical day.
Ozone daily emissions = summer work week-
day; CO and PM daily emissions = winter
work weekday.

Total capture/control efficiency—The
emission reduction efficiency of a primary
control device, which shows the amount con-
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trols or material changes reduce a particular
pollutant from a process’ emissions. Control
efficiency is usually expressed as a percent-
age or in tenths.

Type A source—Large point sources with
actual annual emissions greater than or
equal to any of the emission thresholds list-
ed in Table 1 for Type A sources.

Type B source—Point sources with actual
annual emissions during any year of the
three year cycle greater than or equal to any
of the emission thresholds listed in Table 1
for Type B sources. Type B sources include
all Type A sources.

VMT by Roadway Class—Vehicle miles
traveled (VMT) expresses vehicle activity
and is used with emission factors. The emis-
sion factors are usually expressed in terms of
grams per mile of travel. Because VMT
doesn’t correlate directly to emissions that
occur while the vehicle isn’t moving, these
nonmoving emissions are incorporated into
the emission factors in EPA’s MOBILE
Model.

VOC—Volatile Organic Compounds. The
EPA’s regulatory definition of VOC is in 40
CFR 51.100.

Winter throughput (%)—Part of through-
put or activity for the three winter months
(December, January, February, all from the
same year, e.g., Winter 2000 = January 2000 +
February, 2000 + December 2000). See the def-
inition of Fall Throughput.

WKk/yr in operation—Weeks per year that
the emitting process operates.

Work Weekday—Any day of the week ex-
cept Saturday or Sunday.

X stack coordinate (latitude)—An object’s
north-south geographical coordinate. Y
stack coordinate (longitude)—An object’s
east-west geographical coordinate.

APPENDIX B TO SUBPART A OF PART 51
[RESERVED]

Subparts B-E [Reserved]

Subpart F—Procedural
Requirements

AUTHORITY: 42 U.S.C. 7401, 7411, 7412, 7413,
7414, 7470-7479, 7501-7508, 7601, and 7602.

§51.100 Definitions.

As used in this part, all terms not de-
fined herein will have the meaning
given them in the Act:

(a) Act means the Clean Air Act (42
U.S.C. 7401 et seq., as amended by Pub.
L. 91-604, 84 Stat. 1676 Pub. L. 95-95, 91
Stat., 685 and Pub. L. 95-190, 91 Stat.,
1399.)
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(b) Administrator means the Adminis-
trator of the Environmental Protection
Agency (EPA) or an authorized rep-
resentative.

(c) Primary standard means a national
primary ambient air quality standard
promulgated pursuant to section 109 of
the Act.

(d) Secondary standard means a na-
tional secondary ambient air quality
standard promulgated pursuant to sec-
tion 109 of the Act.

(e) National standard means either a
primary or secondary standard.

(f) Owner or operator means any per-
son who owns, leases, operates, con-
trols, or supervises a facility, building,
structure, or installation which di-
rectly or indirectly result or may re-
sult in emissions of any air pollutant
for which a national standard is in ef-
fect.

(g) Local agency means any local gov-
ernment agency other than the State
agency, which is charged with responsi-
bility for carrying out a portion of the
plan.

(h) Regional Office means one of the
ten (10) EPA Regional Offices.

(i) State agency means the air pollu-
tion control agency primarily respon-
sible for development and implementa-
tion of a plan under the Act.

(j) Plan means an implementation
plan approved or promulgated under
section 110 of 172 of the Act.

(k) Point source means the following:

(1) For particulate matter, sulfur ox-
ides, carbon monoxide, volatile organic
compounds (VOC) and nitrogen diox-
ide—

(i) Any stationary source the actual
emissions of which are in excess of 90.7
metric tons (100 tons) per year of the
pollutant in a region containing an
area whose 1980 urban place population,
as defined by the U.S. Bureau of the
Census, was equal to or greater than 1
million.

(ii) Any stationary source the actual
emissions of which are in excess of 22.7
metric tons (25 tons) per year of the
pollutant in a region containing an
area whose 1980 urban place population,
as defined by the U.S. Bureau of the
Census, was less than 1 million; or

(2) For lead or lead compounds meas-
ured as elemental lead, any stationary
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source that actually emits a total of 4.5
metric tons (b tons) per year or more.

(1) Area source means any small resi-
dential, governmental, institutional,
commercial, or industrial fuel combus-
tion operations; onsite solid waste dis-
posal facility; motor vehicles, aircraft
vessels, or other transportation facili-
ties or other miscellaneous sources
identified through inventory tech-
niques similar to those described in the
“AEROS Manual series, Vol. II AEROS
User’s Manual,”” EPA-450/2-76-029 De-
cember 1976.

(m) Region means an area designated
as an air quality control region (AQCR)
under section 107(c) of the Act.

(n) Control strategy means a combina-
tion of measures designated to achieve
the aggregate reduction of emissions
necessary for attainment and mainte-
nance of national standards including,
but not limited to, measures such as:

(1) Emission limitations.

(2) Federal or State emission charges
or taxes or other economic incentives
or disincentives.

(3) Closing or relocation of residen-
tial, commercial, or industrial facili-
ties.

(4) Changes in schedules or methods
of operation of commercial or indus-
trial facilities or transportation sys-
tems, including, but not limited to,
short-term changes made in accord-
ance with standby plans.

(5) Periodic inspection and testing of
motor vehicle emission control sys-
tems, at such time as the Adminis-
trator determines that such programs
are feasible and practicable.

(6) Emission control measures appli-
cable to in-use motor vehicles, includ-
ing, but not limited to, measures such
as mandatory maintenance, installa-
tion of emission control devices, and
conversion to gaseous fuels.

(7) Any transportation control meas-
ure including those transportation
measures listed in section 108(f) of the
Clean Air Act as amended.

(8) Any variation of, or alternative to
any measure delineated herein.

(9) Control or prohibition of a fuel or
fuel additive used in motor vehicles, if
such control or prohibition is nec-
essary to achieve a national primary or
secondary air quality standard and is
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approved by the Administrator under
section 211(c)(4)(C) of the Act.

(0) Reasonably available control tech-
nology (RACT) means devices, systems,
process modifications, or other appa-
ratus or techniques that are reasonably
available taking into account:

(1) The necessity of imposing such
controls in order to attain and main-
tain a national ambient air quality
standard;

(2) The social, environmental, and
economic impact of such controls; and

(3) Alternative means of providing for
attainment and maintenance of such
standard. (This provision defines RACT
for the purposes of §51.341(b) only.)

(p) Compliance schedule means the
date or dates by which a source or cat-
egory of sources is required to comply
with specific emission limitations con-
tained in an implementation plan and
with any increments of progress to-
ward such compliance.

(q) Increments of progress means steps
toward compliance which will be taken
by a specific source, including:

(1) Date of submittal of the source’s
final control plan to the appropriate
air pollution control agency;

(2) Date by which contracts for emis-
sion control systems or process modi-
fications will be awarded; or date by
which orders will be issued for the pur-
chase of component parts to accom-
plish emission control or process modi-
fication;

(3) Date of initiation of on-site con-
struction or installation of emission
control equipment or process change;

(4) Date by which on-site construc-
tion or installation of emission control
equipment or process modification is
to be completed; and

(5) Date by which final compliance is
to be achieved.

(r) Transportation control measure
means any measure that is directed to-
ward reducing emissions of air pollut-
ants from transportation sources. Such
measures include, but are not limited
to, those listed in section 108(f) of the
Clean Air Act.

(s) Volatile organic compounds (VOC)
means any compound of carbon, ex-
cluding carbon monoxide, carbon diox-
ide, carbonic acid, metallic carbides or
carbonates, and ammonium carbonate,
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which participates in atmospheric pho-
tochemical reactions.

(1) This includes any such organic
compound other than the following,
which have been determined to have
negligible photochemical reactivity:
methane; ethane; methylene chloride
(dichloromethane); 1,1,1-trichloro-
ethane (methyl chloroform); 1,1,2-
trichloro-1,2,2-trifluoroethane (CFC-
113); trichlorofluoromethane (CFC-11);
dichlorodifluoromethane (CFC-12);
chlorodifluoromethane (HCFC-22);
trifluoromethane (HFC-23); 1,2-dichloro
1,1,2,2-tetrafluoroethane (CFC-114);
chloropentafluoroethane (CFC-115);
1,1,1-trifluoro 2,2-dichloroethane
(HCFC-123); 1,1,1,2-tetrafluoroethane
(HFC-134a); 1,1-dichloro 1-fluoroethane
(HCFC-141b); 1-chloro 1,1-
difluoroethane (HCFC-142b); 2-chloro-
1,1,1,2-tetrafluoroethane (HCFC-124);
pentafluoroethane (HFC-125); 1,1,2,2-
tetrafluoroethane (HFC-134); 1,1,1-
trifluoroethane (HFC-143a); 1,1-
difluoroethane (HFC-152a);
parachlorobenzotrifluoride (PCBTF);
cyclic, branched, or linear completely
methylated siloxanes; acetone;
perchloroethylene
(tetrachloroethylene); 3,3-dichloro-
1,1,1,2,2-pentafluoropropane (HCFC-
225ca); 1,3-dichloro-1,1,2,2,3-
pentafluoropropane (HCFC-225¢ch);
1,1,1,2,3,4,4,5,5,5-decafluoropentane
(HFC 43-10mee); difluoromethane
(HFC-32); ethylfluoride (HFC-161);
1,1,1,3,3,3-hexafluoropropane (HFC-
236fa); 1,1,2,2,3-pentafluoropropane
(HFC-245ca); 1,1,2,3,3-
pentafluoropropane (HFC-245ea);
1,1,1,2,3-pentafluoropropane (HFC-
245eb); 1,1,1,3,3-pentafluoropropane
(HFC-245fa); 1,1,1,2,3,3-
hexafluoropropane (HFC-236ea);
1,1,1,3,3-pentafluorobutane (HFC-
366mfc); chlorofluoromethane (HCFC-
31); 1 chloro-1-fluoroethane (HCFC-
151a); 1,2-dichloro-1,1,2-trifluoroethane
(HCFC-123a); 1,1,1,2,2,3,3,4,4-nonafluoro-
4-methoxy-butane (C4F9yOCH; or HFE-
7100); 2-(difluoromethoxymethyl)-
1,1,1,2,3,3,3-heptafluoropropane
((CF3)2CFCF200H3); l-ethoxy-
1,1,2,2,3,3,4,4,4-nonafluorobutane
(C4F()002H5 or HFE—7200); 2-
(ethoxydifluoromethyl)-1,1,1,2,3,3,3-
heptafluoropropane
((CF3),CFCF,0C,Hs);

methyl acetate,

141



§51.100

1,1,1,2,2,3,3-heptafluoro-3-methoxy-pro-
pane (n-C;F,0CH;, HFE-7000), 3-ethoxy-
1,1,1,2,3,4,4,5,5,6,6,6-dodecafluoro-2-
(trifluoromethyl) hexane (HFE-7500),
1,1,1,2,3,3,3-heptafluoropropane (HFC
227ea), methyl formate (HCOOCH;), (1)
1,1,1,2,2,3,4,5,5,5-decafluoro-3-methoxy-
4-trifluoromethyl-pentane (HFE-7300)
and perfluorocarbon compounds which
fall into these classes:

(i) Cyclic, branched, or linear, com-
pletely fluorinated alkanes;

(ii) Cyclic, branched, or linear, com-
pletely fluorinated ethers with no
unsaturations;

(iii) Cyclic, branched, or linear, com-
pletely fluorinated tertiary amines
with no unsaturations; and

(iv) Sulfur containing
perfluorocarbons with no
unsaturations and with sulfur bonds
only to carbon and fluorine.

(2) For purposes of determining com-
pliance with emissions limits, VOC will
be measured by the test methods in the
approved State implementation plan
(SIP) or 40 CFR part 60, appendix A, as
applicable. Where such a method also
measures compounds with negligible
photochemical reactivity, these
negligibility-reactive compounds may
be excluded as VOC if the amount of
such compounds is accurately quan-
tified, and such exclusion is approved
by the enforcement authority.

(3) As a precondition to excluding
these compounds as VOC or at any
time thereafter, the enforcement au-
thority may require an owner or oper-
ator to provide monitoring or testing
methods and results demonstrating, to
the satisfaction of the enforcement au-
thority, the amount of negligibly-reac-
tive compounds in the source’s emis-
sions.

(4) For purposes of Federal enforce-
ment for a specific source, the EPA
shall use the test methods specified in
the applicable EPA-approved SIP, in a
permit issued pursuant to a program
approved or promulgated under title V
of the Act, or under 40 CFR part 51,
subpart I or appendix S, or under 40
CFR parts 52 or 60. The EPA shall not
be bound by any State determination
as to appropriate methods for testing
or monitoring negligibly-reactive com-
pounds if such determination is not re-
flected in any of the above provisions.
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(56) The following compound(s) are
VOC for purposes of all recordkeeping,
emissions reporting, photochemical
dispersion modeling and inventory re-
quirements which apply to VOC and
shall be uniquely identified in emission
reports, but are not VOC for purposes
of VOC emissions limitations or VOC
content requirements: t-butyl acetate.

(6) For the purposes of determining
compliance with California’s aerosol
coatings reactivity-based regulation,
(as described in the California Code of
Regulations, Title 17, Division 3, Chap-
ter 1, Subchapter 8.5, Article 3), any or-
ganic compound in the volatile portion
of an aerosol coating is counted to-
wards that product’s reactivity-based
limit. Therefore, the compounds identi-
fied in paragraph (s) of this section as
negligibly reactive and excluded from
EPA’s definition of VOCs are to be
counted towards a product’s reactivity
limit for the purposes of determining
compliance with California’s aerosol
coatings reactivity-based regulation.

(7) For the purposes of determining
compliance with EPA’s aerosol coat-
ings reactivity based regulation (as de-
scribed in 40 CFR part 59—National
Volatile Organic Compound Emission
Standards for Consumer and Commer-
cial Products) any organic compound
in the volatile portion of an aerosol
coating is counted towards the prod-
uct’s reactivity-based limit, as pro-
vided in part 59, subpart E. Therefore,
the compounds that are used in aerosol
coating products and that are identi-
fied in paragraph (s) of this section as
negligibly reactive and excluded from
EPA’s definition of VOC are to be
counted towards a product’s reactivity
limit for the purposes of determining
compliance with EPA’s aerosol coat-
ings reactivity-based national regula-
tion, as provided in part 59, subpart E.

(t)-(w) [Reserved]

(x) Time period means any period of
time designated by hour, month, sea-
son, calendar year, averaging time, or
other suitable characteristics, for
which ambient air quality is estimated.

(y) Variance means the temporary de-
ferral of a final compliance date for an
individual source subject to an ap-
proved regulation, or a temporary
change to an approved regulation as it
applies to an individual source.
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(z) Emission limitation and emission
standard mean a requirement estab-
lished by a State, local government, or
the Administrator which limits the
quantity, rate, or concentration of
emissions of air pollutants on a contin-
uous basis, including any requirements
which limit the level of opacity, pre-
scribe equipment, set fuel specifica-
tions, or prescribe operation or mainte-
nance procedures for a source to assure
continuous emission reduction.

(aa) Capacity factor means the ratio
of the average load on a machine or
equipment for the period of time con-
sidered to the capacity rating of the
machine or equipment.

(bb) Ezxcess emissions means emissions
of an air pollutant in excess of an emis-
sion standard.

(ce) Nitric acid plant means any facil-
ity producing nitric acid 30 to 70 per-
cent in strength by either the pressure
or atmospheric pressure process.

(dd) Sulfuric acid plant means any fa-
cility producing sulfuric acid by the
contact process by burning elemental
sulfur, alkylation acid, hydrogen sul-
fide, or acid sludge, but does not in-
clude facilities where conversion to
sulfuric acid is utilized primarily as a
means of preventing emissions to the
atmosphere of sulfur dioxide or other
sulfur compounds.

(ee) Fossil fuel-fired steam generator
means a furnance or bioler used in the
process of burning fossil fuel for the
primary purpose of producing steam by
heat transfer.

(ff) Stack means any point in a source
designed to emit solids, liquids, or
gases into the air, including a pipe or
duct but not including flares.

(gg) A stack in existence means that
the owner or operator had (1) begun, or
caused to begin, a continuous program
of physical on-site construction of the
stack or (2) entered into binding agree-
ments or contractual obligations,
which could not be cancelled or modi-
fied without substantial loss to the
owner or operator, to undertake a pro-
gram of construction of the stack to be
completed within a reasonable time.

(hh)(1) Dispersion technique means
any technique which attempts to affect
the concentration of a pollutant in the
ambient air by:
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(i) Using that portion of a stack
which exceeds good engineering prac-
tice stack height:

(ii) Varying the rate of emission of a
pollutant according to atmospheric
conditions or ambient concentrations
of that pollutant; or

(iii) Increasing final exhaust gas
plume rise by manipulating source
process parameters, exhaust gas pa-
rameters, stack parameters, or com-
bining exhaust gases from several ex-
isting stacks into one stack; or other
selective handling of exhaust gas
streams so as to increase the exhaust
gas plume rise.

(2) The preceding sentence does not
include:

(i) The reheating of a gas stream, fol-
lowing use of a pollution control sys-
tem, for the purpose of returning the
gas to the temperature at which it was
originally discharged from the facility
generating the gas stream;

(ii) The merging of exhaust gas
streams where:

(A) The source owner or operator
demonstrates that the facility was
originally designed and constructed
with such merged gas streams;

(B) After July 8, 1985 such merging is
part of a change in operation at the fa-
cility that includes the installation of
pollution controls and is accompanied
by a net reduction in the allowable
emissions of a pollutant. This exclu-
sion from the definition of dispersion
techniques shall apply only to the emis-
sion limitation for the pollutant af-
fected by such change in operation; or

(C) Before July 8, 1985, such merging
was part of a change in operation at
the facility that included the installa-
tion of emissions control equipment or
was carried out for sound economic or
engineering reasons. Where there was
an increase in the emission limitation
or, in the event that no emission limi-
tation was in existence prior to the
merging, an increase in the quantity of
pollutants actually emitted prior to
the merging, the reviewing agency
shall presume that merging was signifi-
cantly motivated by an intent to gain
emissions credit for greater dispersion.
Absent a demonstration by the source
owner or operator that merging was
not significantly motivated by such in-
tent, the reviewing agency shall deny
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credit for the effects of such merging in
calculating the allowable emissions for
the source;

(iii) Smoke management in agricul-
tural or silvicultural prescribed burn-
ing programs;

(iv) Episodic restrictions on residen-
tial woodburning and open burning; or

(V) Techniques under
§51.100(hh)(1)(iii) which increase final
exhaust gas plume rise where the re-
sulting allowable emissions of sulfur
dioxide from the facility do not exceed
5,000 tons per year.

(ii) Good engineering practice (GEP)
stack height means the greater of:

(1) 65 meters, measured from the
ground-level elevation at the base of
the stack:

(2)(1) For stacks in existence on Jan-
uary 12, 1979, and for which the owner
or operator had obtained all applicable
permits or approvals required under 40
CFR parts 51 and 52.

H, = 2.5H,

provided the owner or operator pro-
duces evidence that this equation was
actually relied on in establishing an
emission limitation:

(ii) For all other stacks,

H, = H + 1.5L

where:

H, = good engineering practice stack height,
measured from the ground-level elevation
at the base of the stack,

H = height of nearby structure(s) measured
from the ground-level elevation at the base
of the stack.

L = lesser dimension, height or projected
width, of nearby structure(s)

provided that the EPA, State or local
control agency may require the use of
a field study or fluid model to verify
GEP stack height for the source; or

(3) The height demonstrated by a
fluid model or a field study approved
by the EPA State or local control
agency, which ensures that the emis-
sions from a stack do not result in ex-
cessive concentrations of any air pol-
lutant as a result of atmospheric
downwash, wakes, or eddy effects cre-
ated by the source itself, nearby struc-
tures or nearby terrain features.

(ji) Nearby as used in §51.100(ii) of
this part is defined for a specific struc-
ture or terrain feature and
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(1) For purposes of applying the for-
mulae provided in §51.100(ii)(2) means
that distance up to five times the less-
er of the height or the width dimension
of a structure, but not greater than 0.8
km (Y2 mile), and

(2) For conducting demonstrations
under §51.100(ii)(3) means not greater
than 0.8 km (Y2 mile), except that the
portion of a terrain feature may be
considered to be nearby which falls
within a distance of up to 10 times the
maximum height (H,) of the feature,
not to exceed 2 miles if such feature
achieves a height (H, 0.8 km from the
stack that is at least 40 percent of the
GEP stack height determined by the
formulae provided in §51.100(ii)(2)(ii) of
this part or 26 meters, whichever is
greater, as measured from the ground-
level elevation at the base of the stack.
The height of the structure or terrain
feature is measured from the ground-
level elevation at the base of the stack.

(kk) Excessive concentration is defined
for the purpose of determining good en-
gineering practice stack height under
§51.100(ii)(3) and means:

(1) For sources seeking credit for
stack height exceeding that estab-
lished under §51.100(ii)(2) a maximum
ground-level concentration due to
emissions from a stack due in whole or
part to downwash, wakes, and eddy ef-
fects produced by nearby structures or
nearby terrain features which individ-
ually is at least 40 percent in excess of
the maximum concentration experi-
enced in the absence of such downwash,
wakes, or eddy effects and which con-
tributes to a total concentration due to
emissions from all sources that is
greater than an ambient air quality
standard. For sources subject to the
prevention of significant deterioration
program (40 CFR 51.166 and 52.21), an
excessive concentration alternatively
means a maximum ground-level con-
centration due to emissions from a
stack due in whole or part to
downwash, wakes, or eddy effects pro-
duced by nearby structures or nearby
terrain features which individually is
at least 40 percent in excess of the
maximum concentration experienced
in the absence of such downwash,
wakes, or eddy effects and greater than
a prevention of significant deteriora-
tion increment. The allowable emission
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rate to be used in making demonstra-
tions under this part shall be pre-
scribed by the new source performance
standard that is applicable to the
source category unless the owner or op-
erator demonstrates that this emission
rate is infeasible. Where such dem-
onstrations are approved by the au-
thority administering the State imple-
mentation plan, an alternative emis-
sion rate shall be established in con-
sultation with the source owner or op-
erator.

(2) For sources seeking credit after
October 11, 1983, for increases in exist-
ing stack heights up to the heights es-
tablished under §51.100(ii)(2), either (i)
a maximum ground-level concentration
due in whole or part to downwash,
wakes or eddy effects as provided in
paragraph (kk)(1) of this section, ex-
cept that the emission rate specified by
any applicable State implementation
plan (or, in the absence of such a limit,
the actual emission rate) shall be used,
or (ii) the actual presence of a local
nuisance caused by the existing stack,
as determined by the authority admin-
istering the State implementation
plan; and

(3) For sources seeking credit after
January 12, 1979 for a stack height de-
termined under §51.100(ii)(2) where the
authority administering the State im-
plementation plan requires the use of a
field study or fluid model to verify
GEP stack height, for sources seeking
stack height credit after November 9,
1984 based on the aerodynamic influ-
ence of cooling towers, and for sources
seeking stack height credit after De-
cember 31, 1970 based on the aero-
dynamic influence of structures not
adequately represented by the equa-
tions in §51.100(ii)(2), a maximum
ground-level concentration due in
whole or part to downwash, wakes or
eddy effects that is at least 40 percent
in excess of the maximum concentra-
tion experienced in the absence of such
downwash, wakes, or eddy effects.

(11)-(mm) [Reserved]

(nn) Intermittent control system
(ICS) means a dispersion technique
which varies the rate at which pollut-
ants are emitted to the atmosphere ac-
cording to meteorological conditions
and/or ambient concentrations of the
pollutant, in order to prevent ground-

§51.101

level concentrations in excess of appli-
cable ambient air quality standards.
Such a dispersion technique is an ICS
whether used alone, used with other
dispersion techniques, or used as a sup-
plement to continuous emission con-
trols (i.e., used as a supplemental con-
trol system).

(00) Particulate matter means any air-
borne finely divided solid or liquid ma-
terial with an aerodynamic diameter
smaller than 100 micrometers.

(pp) Particulate matter emissions means
all finely divided solid or liquid mate-
rial, other than uncombined water,
emitted to the ambient air as measured
by applicable reference methods, or an
equivalent or alternative method, spec-
ified in this chapter, or by a test meth-
od specified in an approved State im-
plementation plan.

(qq) PM,p means particulate matter
with an aerodynamic diameter less
than or equal to a nominal 10 microm-
eters as measured by a reference meth-
od based on appendix J of part 50 of
this chapter and designated in accord-
ance with part 53 of this chapter or by
an equivalent method designated in ac-
cordance with part 53 of this chapter.

(rr) PM,, emissions means finely di-
vided solid or liquid material, with an
aerodynamic diameter less than or
equal to a nominal 10 micrometers
emitted to the ambient air as measured
by an applicable reference method, or
an equivalent or alternative method,
specified in this chapter or by a test
method specified in an approved State
implementation plan.

(ss) Total suspended particulate means
particulate matter as measured by the
method described in appendix B of part
50 of this chapter.

[61 FR 40661, Nov. 7, 1986, as amended at 52
FR 24712, July 1, 1987; 57 FR 3945, Feb. 3, 1992;
61 FR 4590, Feb. 7, 1996; 61 FR 16060, Apr. 11,
1996; 61 FR 30162, June 14, 1996; 61 FR 52850,
Oct. 8, 1996; 62 FR 44903, Aug. 25, 1997; 63 FR
9151, Feb. 24, 1998; 63 FR 17333, Apr. 9, 1998; 69
FR 69298, 69304, Nov. 29, 2004; 70 FR 53935,
Sept. 13, 2005; 72 FR 2196, Jan. 18, 2007; 73 FR
15620, Mar. 24, 2008]

§51.101 Stipulations.

Nothing in this part will be con-
strued in any manner:

(a) To encourage a State to prepare,
adopt, or submit a plan which does not

145



§51.102

provide for the protection and enhance-
ment of air quality so as to promote
the public health and welfare and pro-
ductive capacity.

(b) To encourage a State to adopt
any particular control strategy with-
out taking into consideration the cost-
effectiveness of such control strategy
in relation to that of alternative con-
trol strategies.

(c) To preclude a State from employ-
ing techniques other than those speci-
fied in this part for purposes of esti-
mating air quality or demonstrating
the adequacy of a control strategy,
provided that such other techniques
are shown to be adequate and appro-
priate for such purposes.

(d) To encourage a State to prepare,
adopt, or submit a plan without taking
into consideration the social and eco-
nomic impact of the control strategy
set forth in such plan, including, but
not limited to, impact on availability
of fuels, energy, transportation, and
employment.

(e) To preclude a State from pre-
paring, adopting, or submitting a plan
which provides for attainment and
maintenance of a national standard
through the application of a control
strategy not specifically identified or
described in this part.

(f) To preclude a State or political
subdivision thereof from adopting or
enforcing any emission limitations or
other measures or combinations there-
of to attain and maintain air quality
better than that required by a national
standard.

(g) To encourage a State to adopt a
control strategy uniformly applicable
throughout a region unless there is no
satisfactory alternative way of pro-
viding for attainment and maintenance
of a national standard throughout such
region.

[61 FR 30163, June 14, 1996]

§51.102 Public hearings.

(a) Except as otherwise provided in
paragraph (c) of this section and within
the 30 day notification period as re-
quired by paragraph (d) of this section,
States must provide notice, provide the
opportunity to submit written com-
ments and allow the public the oppor-
tunity to request a public hearing. The
State must hold a public hearing or
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provide the public the opportunity to
request a public hearing. The notice
announcing the 30 day notification pe-
riod must include the date, place and
time of the public hearing. If the State
provides the public the opportunity to
request a public hearing and a request
is received the State must hold the
scheduled hearing or schedule a public
hearing (as required by paragraph (d) of
this section). The State may cancel the
public hearing through a method it
identifies if no request for a public
hearing is received during the 30 day
notification period and the original no-
tice announcing the 30 day notification
period clearly states: If no request for a
public hearing is received the hearing will
be cancelled; identifies the method and
time for announcing that the hearing has
been cancelled;, and provides a contact
phone number for the public to call to
find out if the hearing has been cancelled.
These requirements apply for adoption
and submission to EPA of:

(1) Any plan or revision of it required
by §51.104(a).

(2) Any individual compliance sched-
ule under (§51.260).

(3) Any revision under §51.104(d).

(b) Separate hearings may be held for
plans to implement primary and sec-
ondary standards.

(c) No hearing will be required for
any change to an increment of progress
in an approved individual compliance
schedule unless such change is likely
to cause the source to be unable to
comply with the final compliance date
in the schedule. The requirements of
§§51.104 and 51.105 will be applicable to
such schedules, however.

(d) Any hearing required by para-
graph (a) of this section will be held
only after reasonable notice, which will
be considered to include, at least 30
days prior to the date of such hear-
ing(s):

(1) Notice given to the public by
prominent advertisement in the area
affected announcing the date(s),
time(s), and place(s) of such hearing(s);

(2) Availability of each proposed plan
or revision for public inspection in at
least one location in each region to
which it will apply, and the avail-
ability of each compliance schedule for
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public inspection in at least one loca-
tion in the region in which the affected
source is located;

(3) Notification to the Administrator
(through the appropriate Regional Of-
fice);

(4) Notification to each local air pol-
lution control agency which will be sig-
nificantly impacted by such plan,
schedule or revision;

(5) In the case of an interstate region,
notification to any other States in-
cluded, in whole or in part, in the re-
gions which are significantly impacted
by such plan or schedule or revision.

(e) The State must prepare and re-
tain, for inspection by the Adminis-
trator upon request, a record of each
hearing. The record must contain, as a
minimum, a list of witnesses together
with the text of each presentation.

(f) The State must submit with the
plan, revision, or schedule, a certifi-
cation that the requirements in para-
graph (a) and (d) of this section were
met. Such certification will include the
date and place of any public hearing(s)
held or that no public hearing was re-
quested during the 30 day notification
period.

(g) Upon written application by a
State agency (through the appropriate
Regional Office), the Administrator
may approve State procedures for pub-
lic hearings. The following criteria
apply:

(1) Procedures approved under this
section shall be deemed to satisfy the
requirement of this part regarding pub-
lic hearings.

(2) Procedures different from this
part may be approved if they—

(i) Ensure public participation in
matters for which hearings are re-
quired; and

(ii) Provide adequate public notifica-
tion of the opportunity to participate.

(3) The Administrator may impose
any conditions on approval he or she
deems necessary.

[36 FR 22938, Nov. 25, 1971, as amended at 65
FR 8657, Feb. 22, 2000; 72 FR 38792, July 16,
2007]

§51.103 Submission of plans, prelimi-
nary review of plans.

(a) The State makes an official plan

submission to EPA only when the sub-

mission conforms to the requirements

§51.105

of appendix V to this part, and the
State delivers five hard copies or at
least two hard copies with an elec-
tronic version of the hard copy (unless
otherwise agreed to by the State and
Regional Office) of the plan to the ap-
propriate Regional Office, with a letter
giving notice of such action. If the
State submits an electronic copy, it
must be an exact duplicate of the hard
copy.

(b) Upon request of a State, the Ad-
ministrator will provide preliminary
review of a plan or portion thereof sub-
mitted in advance of the date such plan
is due. Such requests must be made in
writing to the appropriate Regional Of-
fice, must indicate changes (such as,
redline/strikethrough) to the existing
approved plan, where applicable and
must be accompanied by five hard cop-
ies or at least two hard copies with an
electronic version of the hard copy (un-
less otherwise agreed to by the State
and Regional Office). Requests for pre-
liminary review do not relieve a State
of the responsibility of adopting and
submitting plans in accordance with
prescribed due dates.

[72 FR 38792, July 16, 2007]

§51.104 Revisions.

(a) States may revise the plan from
time to time consistent with the re-
quirements applicable to implementa-
tion plans under this part.

(b) The States must submit any revi-
sion of any regulation or any compli-
ance schedule under paragraph (c) of
this section to the Administrator no
later than 60 days after its adoption.

(c) EPA will approve revisions only
after applicable hearing requirements
of §51.102 have been satisfied.

(d) In order for a variance to be con-
sidered for approval as a revision to the
State implementation plan, the State
must submit it in accordance with the
requirements of this section.

[61 FR 40661, Nov. 7, 1986, as amended at 61
FR 16060, Apr. 11, 1996]
§51.105 Approval of plans.

Revisions of a plan, or any portion
thereof, will not be considered part of
an applicable plan until such revisions
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have been approved by the Adminis-
trator in accordance with this part.

[61 FR 40661, Nov. 7, 1986, as amended at 60
FR 33922, June 29, 1995]

Subpart G—Control Strategy

SOURCE: 51 FR 40665, Nov. 7, 1986, unless
otherwise noted.

§51.110 Attainment and maintenance
of national standards.

(a) BEach plan providing for the at-
tainment of a primary or secondary
standard must specify the projected at-
tainment date.

(b)-(f) [Reserved]

(g) During developing of the plan,
EPA encourages States to identify al-
ternative control strategies, as well as
the costs and benefits of each such al-
ternative for attainment or mainte-
nance of the national standard.

[61 FR 40661 Nov. 7, 1986 as amended at 61 FR
16060, Apr. 11, 1996; 61 FR 30163, June 14, 1996]

§51.111 Description of control meas-
ures.

Each plan must set forth a control
strategy which includes the following:

(a) A description of enforcement
methods including, but not limited to:

(1) Procedures for monitoring compli-
ance with each of the selected control
measures,

(2) Procedures for handling viola-
tions, and

(3) A designation of agency responsi-
bility for enforcement of implementa-
tion.

(b) [Reserved]

[61 FR 40665, Nov. 7, 1986, as amended at 60
FR 33922, June 29, 1995]

§51.112 Demonstration of adequacy.

(a) Each plan must demonstrate that
the measures, rules, and regulations
contained in it are adequate to provide
for the timely attainment and mainte-
nance of the national standard that it
implements.

(1) The adequacy of a control strat-
egy shall be demonstrated by means of
applicable air quality models, data
bases, and other requirements specified
in appendix W of this part (Guideline
on Air Quality Models).
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(2) Where an air quality model speci-
fied in appendix W of this part (Guide-
line on Air Quality Models) is inappro-
priate, the model may be modified or
another model substituted. Such a
modification or substitution of a model
may be made on a case-by-case basis
or, where appropriate, on a generic
basis for a specific State program.
Written approval of the Administrator
must be obtained for any modification
or substitution. In addition, use of a
modified or substituted model must be
subject to notice and opportunity for
public comment under procedures set
forth in §51.102.

(b) The demonstration must include
the following:

(1) A summary of the computations,
assumptions, and judgments used to
determine the degree of reduction of
emissions (or reductions in the growth
of emissions) that will result from the
implementation of the control strat-
egy.

(2) A presentation of emission levels
expected to result from implementa-
tion of each measure of the control
strategy.

(3) A presentation of the air quality
levels expected to result from imple-
mentation of the overall control strat-
egy presented either in tabular form or
as an isopleth map showing expected
maximum pollutant concentrations.

(4) A description of the dispersion
models used to project air quality and
to evaluate control strategies.

(5) For interstate regions, the anal-
ysis from each constituent State must,
where practicable, be based upon the
same regional emission inventory and
air quality baseline.

[61 FR 40665, Nov. 7, 1986, as amended at 58
FR 38821, July 20, 1993; 60 FR 40468, Aug. 9,
1995; 61 FR 41840, Aug. 12, 1996]

§51.113 [Reserved]

§51.114 Emissions data and projec-
tions.

(a) Except for lead, each plan must
contain a detailed inventory of emis-
sions from point and area sources. Lead
requirements are specified in §51.117.
The inventory must be based upon
measured emissions or, where meas-
ured emissions are not available, docu-
mented emission factors.
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(b) Each plan must contain a sum-
mary of emission levels projected to re-
sult from application of the new con-
trol strategy.

(c) Each plan must identify the
sources of the data used in the projec-
tion of emissions.

§51.115 Air quality data and projec-
tions.

(a) Each plan must contain a sum-
mary of data showing existing air qual-
ity.

(b) Each plan must:

(1) Contain a summary of air quality
concentrations expected to result from
application of the control strategy, and

(2) Identify and describe the disper-
sion model, other air quality model, or
receptor model used.

(c) Actual measurements of air qual-
ity must be used where available if
made by methods specified in appendix
C to part 58 of this chapter. Estimated
air quality using appropriate modeling
techniques may be used to supplement
measurements.

(d) For purposes of developing a con-
trol strategy, background concentra-
tion shall be taken into consideration
with respect to particulate matter. As
used in this subpart, background con-
centration is that portion of the meas-
ured ambient levels that cannot be re-
duced by controlling emissions from
man-made sources.

(e) In developing an ozone control
strategy for a particular area, back-
ground ozone concentrations and ozone
transported into an area must be con-
sidered. States may assume that the
ozone standard will be attained in
upwind areas.

§51.116 Data availability.

(a) The State must retain all detailed
data and calculations used in the prep-
aration of each plan or each plan revi-
sion, and make them available for pub-
lic inspection and submit them to the
Administrator at his request.

(b) The detailed data and calcula-
tions used in the preparation of plan
revisions are not considered a part of
the plan.

(c) Bach plan must provide for public
availability of emission data reported
by source owners or operators or other-
wise obtained by a State or local agen-

§51.117

cy. Such emission data must be cor-
related with applicable emission limi-
tations or other measures. As used in
this paragraph, correlated means pre-
sented in such a manner as to show the
relationship between measured or esti-
mated amounts of emissions and the
amounts of such emissions allowable
under the applicable emission limita-
tions or other measures.

§51.117 Additional provisions for lead.

In addition to other requirements in
§§51.100 through 51.116 the following re-
quirements apply to lead. To the ex-
tent they conflict, there requirements
are controlling over those of the pro-
ceeding sections.

(a) Control strategy demonstration.
Each plan must contain a demonstra-
tion showing that the plan will attain
and maintain the standard in the fol-
lowing areas:

(1) Areas in the vicinity of the fol-
lowing point sources of lead: Primary
lead smelters, Secondary lead smelters,
Primary copper smelters, Lead gaso-
line additive plants, Lead-acid storage
battery manufacturing plants that
produce 2,000 or more batteries per day.
Any other stationary source that actu-
ally emits 25 or more tons per year of
lead or lead compounds measured as
elemental lead.

(2) Any other area that has lead air
concentrations in excess of the na-
tional ambient air quality standard
concentration for lead, measured since
January 1, 1974.

(b) Time period for demonstration of
adequacy. The demonstration of ade-
quacy of the control strategy required
under §51.112 may cover a longer period
if allowed by the appropriate EPA Re-
gional Administrator.

(c) Special modeling provisions. (1) For
urbanized areas with measured lead
concentrations in excess of 4.0 pg/m3,
quarterly mean measured since Janu-
ary 1, 1974, the plan must employ the
modified rollback model for the dem-
onstration of attainment as a min-
imum, but may use an atmospheric dis-
persion model if desired, consistent
with requirements contained in
§51.112(a). If a proportional model is
used, the air quality data should be the
same year as the emissions inventory
required under the paragraph e.
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(2) For each point source listed in
§51.117(a), that plan must employ an
atmospheric dispersion model for dem-
onstration of attainment, consistent
with requirements contained in
§51.112(a).

(3) For each area in the vicinity of an
air quality monitor that has recorded
lead concentrations in excess of the
lead national standard concentration,
the plan must employ the modified
rollback model as a minimum, but may
use an atmospheric dispersion model if
desired for the demonstration of at-
tainment, consistent with require-
ments contained in §51.112(a).

(d) Air quality data and projections. (1)
Each State must submit to the appro-
priate EPA Regional Office with the
plan, but not part of the plan, all lead
air quality data measured since Janu-
ary 1, 1974. This requirement does not
apply if the data has already been sub-
mitted.

(2) The data must be submitted in ac-
cordance with the procedures and data
forms specified in Chapter 3.4.0 of the
“AEROS User’s Manual’ concerning
storage and retrieval of aerometric
data (SAROAD) except where the Re-
gional Administrator waives this re-
quirement.

(3) If additional lead air quality data
are desired to determine lead air con-
centrations in areas suspected of ex-
ceeding the lead national ambient air
quality standard, the plan may include
data from any previously collected fil-
ters from particulate matter high vol-
ume samplers. In determining the lead
content of the filters for control strat-
egy demonstration purposes, a State
may use, in addition to the reference
method, X-ray fluorescence or any
other method approved by the Regional
Administrator.

(e) Emissions data. (1) The point
source inventory on which the sum-
mary of the baseline lead emissions in-
ventory 1is based must contain all
sources that emit five or more tons of
lead per year.

(2) Each State must submit Ilead
emissions data to the appropriate EPA
Regional Office with the original plan.
The submission must be made with the
plan, but not as part of the plan, and
must include emissions data and infor-
mation related to point and area
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source emissions. The emission data
and information should include the in-
formation identified in the Hazardous
and Trace Emissions System
(HATREMS) point source coding forms
for all point sources and the area
source coding forms for all sources that
are not point sources, but need not nec-
essarily be in the format of those
forms.

[41 FR 18388, May 3, 1976, as amended at 58
FR 38822, July 20, 1993]

§51.118 Stack height provisions.

(a) The plan must provide that the
degree of emission limitation required
of any source for control of any air pol-
lutant must not be affected by so much
of any source’s stack height that ex-
ceeds good engineering practice or by
any other dispersion technique, except
as provided in §51.118(b). The plan must
provide that before a State submits to
EPA a new or revised emission limita-
tion that is based on a good engineer-
ing practice stack height that exceeds
the height allowed by §51.100(ii) (1) or
(2), the State must notify the public of
the availabilty of the demonstration
study and must provide opportunity for
a public hearing on it. This section
does not require the plan to restrict, in
any manner, the actual stack height of
any source.

(b) The provisions of §51.118(a) shall
not apply to (1) stack heights in exist-
ence, or dispersion techniques imple-
mented on or before December 31, 1970,
except where pollutants are being
emitted from such stacks or using such
dispersion techniques by sources, as de-
fined in section 111(a)(3) of the Clean
Air Act, which were constructed, or re-
constructed, or for which major modi-
fications, as defined in
§§51.165(a)(1)(V)(A), 51.166(b)(2)(i) and
52.21(b)(2)(1), were carried out after De-
cember 31, 1970; or (2) coal-fired steam
electric generating units subject to the
provisions of section 118 of the Clean
Air Act, which commenced operation
before July 1, 1957, and whose stacks
were construced under a construction
contract awarded before February 8,
1974.

§51.119 Intermittent control systems.

(a) The use of an intermittent con-
trol system (ICS) may be taken into
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account in establishing an emission
limitation for a pollutant under a
State implementation plan, provided:

(1) The ICS was implemented before
December 31, 1970, according to the cri-
teria specified in §51.119(b).

(2) The extent to which the ICS is
taken into account is limited to reflect
emission levels and associated ambient
pollutant concentrations that would
result if the ICS was the same as it was
before December 31, 1970, and was oper-
ated as specified by the operating sys-
tem of the ICS before December 31,
1970.

(3) The plan allows the ICS to com-
pensate only for emissions from a
source for which the ICS was imple-
mented before December 31, 1970, and,
in the event the source has been modi-
fied, only to the extent the emissions
correspond to the maximum capacity
of the source before December 31, 1970.
For purposes of this paragraph, a
source for which the ICS was imple-
mented is any particular structure or
equipment the emissions from which
were subject to the ICS operating pro-
cedures.

(4) The plan requires the continued
operation of any constant pollution
control system which was in use before
December 31, 1970, or the equivalent of
that system.

(5) The plan clearly defines the emis-
sion limits affected by the ICS and the
manner in which the ICS is taken into
account in establishing those limits.

(6) The plan contains requirements
for the operation and maintenance of
the qualifying ICS which, together
with the emission limitations and any
other necessary requirements, will as-
sure that the national ambient air
quality standards and any applicable
prevention of significant deterioration
increments will be attained and main-
tained. These requirements shall in-
clude, but not necessarily be limited
to, the following:

(i) Requirements that a source owner
or operator continuously operate and
maintain the components of the ICS
specified at §51.119(b)(3) (ii)—(iv) in a
manner which assures that the ICS is
at least as effective as it was before De-
cember 31, 1970. The air quality mon-
itors and meteorological instrumenta-
tion specified at §51.119(b) may be oper-
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ated by a local authority or other enti-
ty provided the source has ready access
to the data from the monitors and in-
strumentation.

(ii) Requirements which specify the
circumstances under which, the extent
to which, and the procedures through
which, emissions shall be curtailed
through the activation of ICS.

(iii) Requirements for recordkeeping
which require the owner or operator of
the source to keep, for periods of at
least 3 years, records of measured am-
bient air quality data, meteorological
information acquired, and production
data relating to those processes af-
fected by the ICS.

(iv) Requirements for reporting
which require the owner or operator of
the source to notify the State and EPA
within 30 days of a NAAQS violation
pertaining to the pollutant affected by
the ICS.

(7) Nothing in this paragraph affects
the applicability of any new source re-
view requirements or new source per-
formance standards contained in the
Clean Air Act or 40 CFR subchapter C.
Nothing in this paragraph precludes a
State from taking an ICS into account
in establishing emission limitations to
any extent less than permitted by this
paragraph.

(b) An intermittent control system
(ICS) may be considered implemented
for a pollutant before December 31,
1970, if the following criteria are met:

(1) The ICS must have been estab-
lished and operational with respect to
that pollutant prior to December 31,
1970, and reductions in emissions of
that pollutant must have occurred
when warranted by meteorological and
ambient monitoring data.

(2) The ICS must have been designed
and operated to meet an air quality ob-
jective for that pollutant such as an air
quality level or standard.

(3) The ICS must, at a minimum,
have included the following compo-
nents prior to December 31, 1970:

(1) Air quality monitors. An array of
sampling stations whose location and
type were consistent with the air qual-
ity objective and operation of the sys-
tem.
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(ii) Meteorological instrumentation. A
meteorological data acquisition net-
work (may be limited to a single sta-
tion) which provided meteorological
prediction capabilities sufficient to de-
termine the need for, and degree of,
emission curtailments mnecessary to
achieve the air quality design objec-
tive.

(iii) Operating system. A system of es-
tablished procedures for determining
the need for curtailments and for ac-
complishing such curtailments. Docu-
mentation of this system, as required
by paragraph (n)(4), may consist of a
compendium of memoranda or com-
parable material which define the cri-
teria and procedures for curtailments
and which identify the type and num-
ber of personnel authorized to initiate
curtailments.

(iv) Meteorologist. A person, schooled
in meteorology, capable of interpreting
data obtained from the meteorological
network and qualified to forecast me-
teorological incidents and their effect
on ambient air quality. Sources may
have obtained meteorological services
through a consultant. Services of such
a consultant could include sufficient
training of source personnel for certain
operational procedures, but not for de-
sign, of the ICS.

(4) Documentation sufficient to sup-
port the claim that the ICS met the
criteria listed in this paragraph must
be provided. Such documentation may
include affidavits or other documenta-
tion.

§51.120 Requirements for State Imple-
mentation Plan revisions relating to
new motor vehicles.

(a) The EPA Administrator finds that
the State Implementation Plans (SIPs)
for the States of Connecticut, Dela-
ware, Maine, Maryland, Massachusetts,
New Hampshire, New Jersey, New
York, Pennsylvania, Rhode Island, and
Vermont, the portion of Virginia in-
cluded (as of November 15, 1990) within
the Consolidated Metropolitan Statis-
tical Area that includes the District of
Columbia, are substantially inadequate
to comply with the requirements of
section 110(a)(2)(D) of the Clean Air
Act, 42 U.S.C. 7410(a)(2)(D), and to miti-
gate adequately the interstate pollut-
ant transport described in section 184
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of the Clean Air Act, 42 U.S.C. 7511C, to
the extent that they do not provide for
emission reductions from new motor
vehicles in the amount that would be
achieved by the Ozone Transport Com-
mission low emission vehicle (OTC
LEV) program described in paragraph
(c) of this section. This inadequacy will
be deemed cured for each of the afore-
mentioned States (including the Dis-
trict of Columbia) in the event that
EPA determines through rulemaking
that a national LEV-equivalent new
motor vehicle emission control pro-
gram is an acceptable alternative for
OTC LEV and finds that such program
is in effect. In the event no such find-
ing is made, each of those States must
adopt and submit to EPA by February
15, 1996 a SIP revision meeting the re-
quirements of paragraph (b) of this sec-
tion in order to cure the SIP inad-
equacy.

(b) If a SIP revision is required under
paragraph (a) of this section, it must
contain the OTC LEV program de-
scribed in paragraph (c) of this section
unless the State adopts and submits to
EPA, as a SIP revision, other emission-
reduction measures sufficient to meet
the requirements of paragraph (d) of
this section. If a State adopts and sub-
mits to EPA, as a SIP revision, other
emission-reduction measures pursuant
to paragraph (d) of this section, then
for purposes of determining whether
such a SIP revision is complete within
the meaning of section 110(k)(1) (and
hence is eligible at least for consider-
ation to be approved as satisfying para-
graph (d) of this section), such a SIP
revision must contain other adopted
emission-reduction measures that, to-
gether with the identified potentially
broadly practicable measures, achieve
at least the minimum level of emission
reductions that could potentially sat-
isfy the requirements of paragraph (d)
of this section. All such measures must
be fully adopted and enforceable.

(c) The OTC LEV program is a pro-
gram adopted pursuant to section 177
of the Clean Air Act.

(1) The OTC LEV program shall con-
tain the following elements:

(i) It shall apply to all new 1999 and
later model year passenger cars and
light-duty trucks (0-5750 pounds loaded
vehicle weight), as defined in Title 13,
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California Code of Regulations, section
1900(b)(11) and (b)(8), respectively, that
are sold, imported, delivered, pur-
chased, leased, rented, acquired, re-
ceived, or registered in any area of the
State that is in the Northeast Ozone
Transport Region as of December 19,
1994.

(ii) All vehicles to which the OTC
LEV program is applicable shall be re-
quired to have a certificate from the
California Air Resources Board (CARB)
affirming compliance with California
standards.

(iii) All vehicles to which this LEV
program is applicable shall be required
to meet the mass emission standards
for Non-Methane Organic Gases
(NMOG), Carbon Monoxide (CO), Oxides
of Nitrogen (NOx), Formaldehyde
(HCHO), and particulate matter (PM)
as specified in Title 13, California Code
of Regulations, section 1960.1(f)(2) (and
formaldehyde standards under section
1960.1(e)(2), as applicable) or as speci-
fied by California for certification as a
TLEV (Transitional Low-Emission Ve-
hicle), LEV (Low-Emission Vehicle),
ULEV (Ultra-Low-Emission Vehicle),
or ZEV (Zero-Emission Vehicle) under
section 1960.1(g)(1) (and section
1960.1(e)(3), for formaldehyde standards,
as applicable).

(iv) All manufacturers of vehicles
subject to the OTC LEV program shall
be required to meet the fleet average
NMOG exhaust emission values for pro-
duction and delivery for sale of their
passenger cars, light-duty trucks 0-3750
pounds loaded vehicle weight, and
light-duty trucks 3751-5750 pounds
loaded vehicle weight specified in Title
13, California Code of Regulations, sec-
tion 1960.1(g)(2) for each model year be-
ginning in 1999. A State may determine
not to implement the NMOG fleet aver-
age in the first model year of the pro-
gram if the State begins implementa-
tion of the program late in a calendar
year. However, all States must imple-
ment the NMOG fleet average in any
full model years of the LEV program.

(v) All manufacturers shall be al-
lowed to average, bank and trade cred-
its in the same manner as allowed
under the program specified in Title 13,
California Code of Regulations, section
1960.1(2)(2) footnote 7 for each model
year beginning in 1999. States may ac-
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count for credits banked by manufac-
turers in California or New York in
years immediately preceding model
year 1999, in a manner consistent with
California banking and discounting
procedures.

(vi) The provisions for small volume
manufacturers and intermediate vol-
ume manufacturers, as applied by Title
13, California Code of Regulations to
California’s LEV program, shall apply.
Those manufacturers defined as small
volume manufacturers and inter-
mediate volume manufacturers in Cali-
fornia under California’s regulations
shall be considered small volume man-
ufacturers and intermediate volume
manufacturers under this program.

(vii) The provisions for hybrid elec-
tric vehicles (HEVS), as defined in Title
13 California Code of Regulations, sec-
tion 1960.1, shall apply for purposes of
calculating fleet average NMOG values.

(viii) The provisions for fuel-flexible
vehicles and dual-fuel vehicles speci-
fied in Title 13, California Code of Reg-
ulations, section 1960.1(g)(1) footnote 4
shall apply.

(ix) The provisions for reactivity ad-
justment factors, as defined by Title 13,
California Code of Regulations, shall
apply.

(x) The aforementioned State OTC
LEV standards shall be identical to the
aforementioned California standards as
such standards exist on December 19,
1994.

(xi) All States’ OTC LEV programs
must contain any other provisions of
California’s LEV program specified in
Title 13, California Code of Regulations
necessary to comply with section 177 of
the Clean Air Act.

(2) States are not required to include
the mandate for production of ZEVs
specified in Title 13, California Code of
Regulations, section 1960.1(g)(2) foot-
note 9.

(3) Except as specified elsewhere in
this section, States may implement the
OTC LEV program in any manner con-
sistent with the Act that does not de-
crease the emissions reductions or
jeopardize the effectiveness of the pro-
gram.

(d) The SIP revision that paragraph
(b) of this section describes as an alter-
native to the OTC LEV program de-
scribed in paragraph (c) of this section
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must contain a set of State-adopted
measures that provides at least the fol-
lowing amount of emission reductions
in time to bring serious ozone non-
attainment areas into attainment by
their 1999 attainment date:

(1) Reductions at least equal to the
difference between:

(i) The nitrogen oxides (NOx) emis-
sion reductions from the 1990 statewide
emissions inventory achievable
through implementation of all of the
Clean Air Act-mandated and poten-
tially broadly practicable control
measures throughout all portions of
the State that are within the North-
east Ozone Transport Region created
under section 184(a) of the Clean Air
Act as of December 19, 1994; and

(ii) A reduction in NOx emissions
from the 1990 statewide inventory in
such portions of the State of 50% or
whatever greater reduction is nec-
essary to prevent significant contribu-
tion to nonattainment in, or inter-
ference with maintenance by, any
downwind State.

(2) Reductions at least equal to the
difference between:

(i) The VOC emission reductions from
the 1990 statewide emissions inventory
achievable through implementation of
all of the Clean Air Act-mandated and
potentially broadly practicable control
measures in all portions of the State
in, or near and upwind of, any of the se-
rious or severe ozone nonattainment
areas lying in the series of such areas
running northeast from the Wash-
ington, DC, ozone nonattainment area
to and including the Portsmouth, New
Hampshire ozone nonattainment area;
and

(ii) A reduction in VOC emissions
from the 1990 emissions inventory in
all such areas of 50% or whatever
greater reduction is necessary to pre-
vent significant contribution to non-
attainment in, or interference with
maintenance by, any downwind State.

[60 FR 4736, Jan. 24, 1995]

§51.121 Findings and requirements for
submission of State implementation
plan revisions relating to emissions
of oxides of nitrogen.

(a)(1) The Administrator finds that
the State implementation plan (SIP)
for each jurisdiction listed in para-
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graph (c) of this section is substan-
tially inadequate to comply with the
requirements of section
110(a)(2)(D)(1)(I) of the Clean Air Act
(CAA), 42 U.S.C. 7410(a)(2)(D)(i)(TD), be-
cause the SIP does not include ade-
quate provisions to prohibit sources
and other activities from emitting ni-
trogen oxides (‘“NOx’’) in amounts that
will contribute significantly to non-
attainment in one or more other States
with respect to the 1-hour ozone na-
tional ambient air quality standards
(NAAQS). Each of the jurisdictions
listed in paragraph (c) of this section
must submit to EPA a SIP revision
that cures the inadequacy.

(2) Under section 110(a)(1) of the CAA,
42 U.S.C. 7410(a)(1), the Administrator
determines that each jurisdiction list-
ed in paragraph (c) of this section must
submit a SIP revision to comply with
the requirements of section
110(a)(2)(D)(1)(1), 42 U.S.C.
7410(a)(2)(D)(1)(I), through the adoption
of adequate provisions prohibiting
sources and other activities from emit-
ting NOx in amounts that will con-
tribute significantly to nonattainment
in, or interfere with maintenance by,
one or more other States with respect
to the 8-hour ozone NAAQS.

(3)(i) For purposes of this section, the
term ‘‘Phase I SIP Submission” means
those SIP revisions submitted by
States on or before October 30, 2000 in
compliance with paragraph (b)(1)(ii) of
this section. A State’s Phase I SIP sub-
mission may include portions of the
NOx budget, under paragraph (e)(3) of
this section, that a State is required to
include in a Phase II SIP submission.

(ii) For purposes of this section, the
term ‘‘Phase II SIP Submission” means
those SIP revisions that must be sub-
mitted by a State in compliance with
paragraph (b)(1)(ii) of this section and
which includes portions of the NOx
budget under paragraph (e)(3) of this
section.

(b)(1) For each jurisdiction listed in
paragraph (c) of this section, the SIP
revision required under paragraph (a)
of this section will contain adequate
provisions, for purposes of complying
with section 110(a)(2)(D)({)(I) of the
CAA, 42 U.S.C. 7410(a)(2)(D)(1)(I), only if
the SIP revision:
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(i) Contains control measures ade-
quate to prohibit emissions of NOx that
would otherwise be projected, in ac-
cordance with paragraph (g) of this sec-
tion, to cause the jurisdiction’s overall
NOx emissions to be in excess of the
budget for that jurisdiction described
in paragraph (e) of this section (except
as provided in paragraph (b)(2) of this
section),

(ii) Requires full implementation of
all such control measures by no later
than May 31, 2004 for the sources cov-
ered by a Phase I SIP submission and
May 1, 2007 for the sources covered by
a Phase II SIP submission.

(iii) Meets the other requirements of
this section. The SIP revision’s compli-
ance with the requirement of para-
graph (b)(1)(i) of this section shall be
considered compliance with the juris-
diction’s budget for purposes of this
section.

(2) The requirements of paragraph
(b)(1)(A) of this section shall be deemed
satisfied, for the portion of the budget
covered by an interstate trading pro-
gram, if the SIP revision:

(i) Contains provisions for an inter-
state trading program that EPA deter-
mines will, in conjunction with inter-
state trading programs for one or more
other jurisdictions, prohibit NOx emis-
sions in excess of the sum of the por-
tion of the budgets covered by the trad-
ing programs for those jurisdictions;
and

(ii) Conforms to the following cri-
teria:

(A) Emissions reductions used to
demonstrate compliance with the revi-
sion must occur during the ozone sea-
son.

(B) Emissions reductions occurring
prior to the first year in which any
sources covered by Phase I or Phase II
SIP submission are subject to control
measures under paragraph (b)(1)(i) of
this section may be used by a source to
demonstrate compliance with the SIP
revision for the first and second ozone
seasons in which any sources covered
by a Phase I or Phase II SIP submis-
sion are subject to such control meas-
ures, provided the SIPs provisions re-
garding such use comply with the re-
quirements of paragraph (e)(4) of this
section.
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(C) Emissions reductions credits or
emissions allowances held by a source
or other person following the first
ozone season in which any sources cov-
ered by a Phase I or Phase II SIP sub-
mission are subject to control meas-
ures under paragraph (b)(1)(i) of this
section or any ozone season thereafter
that are not required to demonstrate
compliance with the SIP for the rel-
evant ozone season may be banked and
used to demonstrate compliance with
the SIP in a subsequent ozone season.

(D) Early reductions created accord-
ing to the provisions in paragraph
(b)(2)(i1)(B) of this section and used in
the first ozone season in which any
sources covered by Phase I or Phase I
submissions are subject to the control
measures under paragraph (b)(1)(i) of
this section are not subject to the flow
control provisions set forth in para-
graph (b)(2)(ii)(E) of this section.

(BE) Starting with the second ozone
season in which any sources covered by
a Phase I or Phase II SIP submission
are subject to control measures under
paragraph (b)(1)(i) of this section, the
SIP shall include provisions to limit
the use of banked emissions reductions
credits or emissions allowances beyond
a predetermined amount as calculated
by one of the following approaches:

(I) Following the determination of
compliance after each ozone season, if
the total number of emissions reduc-
tion credits or banked allowances held
by sources or other persons subject to
the trading program exceeds 10 percent
of the sum of the allowable ozone sea-
son NOx emissions for all sources sub-
ject to the trading program, then all
banked allowances used for compliance
for the following ozone season shall be
subject to the following:

(i) A ratio will be established accord-
ing to the following formula: (0.10) x
(the sum of the allowable ozone season
NOx emissions for all sources subject
to the trading program) + (the total
number of banked emissions reduction
credits or emissions allowances held by
all sources or other persons subject to
the trading program).

(i) The ratio, determined using the
formula specified in paragraph
(b)(2)(A1)(E)(1)(1) of this section, will be
multiplied by the number of banked
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emissions reduction credits or emis-
sions allowances held in each account
at the time of compliance determina-
tion. The resulting product is the num-
ber of banked emissions reduction
credits or emissions allowances in the
account which can be used in the cur-
rent year’s ozone season at a rate of 1
credit or allowance for every 1 ton of
emissions. The SIP shall specify that
banked emissions reduction credits or
emissions allowances in excess of the
resulting product either may not be
used for compliance, or may only be
used for compliance at a rate no less
than 2 credits or allowances for every 1
ton of emissions.

(2) At the time of compliance deter-
mination for each ozone season, if the
total number of banked emissions re-
duction credits or emissions allowances
held by a source subject to the trading
program exceeds 10 percent of the
source’s allowable ozone season NOx
emissions, all banked emissions reduc-
tion credits or emissions allowances
used for compliance in such ozone sea-
son by the source shall be subject to
the following:

(i) The source may use an amount of
banked emissions reduction credits or
emissions allowances not greater than
10 percent of the source’s allowable
ozone season NOx emissions for compli-
ance at a rate of 1 credit or allowance
for every 1 ton of emissions.

(i1) The SIP shall specify that banked
emissions reduction credits or emis-
sions allowances in excess of 10 percent
of the source’s allowable ozone season
NOx emissions may not be used for
compliance, or may only be used for
compliance at a rate no less than 2
credits or allowances for every 1 ton of
emissions.

(c) The following jurisdictions (here-
inafter referred to as ‘‘States’) are
subject to the requirement of this sec-
tion:

(1) With respect to the 1-hour ozone
NAAQS: Connecticut, Delaware, Illi-
nois, Indiana, Kentucky, Maryland,
Massachusetts, New Jersey, New York,
North Carolina, Ohio, Pennsylvania,
Rhode Island, South Carolina, Ten-
nessee, Virginia, West Virginia, and
the District of Columbia.

(2) With respect to the 1-hour ozone
NAAQS, the portions of Missouri,
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Michigan, and Alabama within the fine
grid of the OTAG modeling domain.
The fine grid is the area encompassed
by a box with the following geographic
coordinates: Southwest Corner, 92 de-
grees West longitude and 32 degrees
North latitude; and Northeast Corner,
69.5 degrees West longitude and 44 de-
grees North latitude.

(d)(1) The SIP submissions required
under paragraph (a) of this section
must be submitted to EPA by no later
than October 30, 2000 for Phase I SIP
submissions and no later than April 1,
2005 for Phase II SIP submissions.

(2) The State makes an official sub-
mission of its SIP revision to EPA only
when:

(i) The submission conforms to the
requirements of appendix V to this
part; and

(ii) The State delivers five copies of
the plan to the appropriate Regional
Office, with a letter giving notice of
such action.

(e)(1) Except as provided in paragraph
(e)(2)(ii) of this section, the NOx budget
for a State listed in paragraph (c) of
this section is defined as the total
amount of NOx emissions from all
sources in that State, as indicated in
paragraph (e)(2)(i) of this section with
respect to that State, which the State
must demonstrate that it will not ex-
ceed in the 2007 ozone season pursuant
to paragraph (g)(1) of this section.

(2)(i) The State-by-State amounts of
the NOx budget, expressed in tons, are
as follows:

State Final budget

Alabama 119,827
Connecticut . 42,850
| e ... 22,862
District of Columbia 6,657
lllinodis .............. 271,091
Indiana .... 230,381
Kentucky . 162,519
Maryland ............. 81,947
M husetts 84,848
Michigan ............. 190,908
Missouri 61,406
New Jersey . 96,876
New York ........ 240,322
North Carolina 165,306
Ohio ...cvuie 249,541
Pennsylvania 257,928
Rhode Island .. 9,378
South Carolina 123,496
Tennessee 198,286
Virginia ... 180,521
West Virgi 83,921
Total $3,031,527
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(ii) (A) For purposes of paragraph
(e)(2)(i) of this section, in the case of
each State listed in paragraphs
(e)(2)(ii)(B) through (E) of this section,
the NOx budget is defined as the total
amount of NOx emissions from all
sources in the specified counties in
that State, as indicated in paragraph
(e)(2)(i) of this section with respect to
the State, which the State must dem-
onstrate that it will not exceed in the
2007 ozone season pursuant to para-
graph (g)(1) of this section.

(B) In the case of Alabama, the coun-
ties are: Autauga, Bibb, Blount, Cal-
houn, Chambers, Cherokee, Chilton,
Clay, Cleburne, Colbert, Coosa,
Cullman, Dallas, De Kalb, Elmore,
Etowah, Fayette, Franklin, Greene,
Hale, Jackson, Jefferson, Lamar, Lau-
derdale, Lawrence, Lee, Limestone,
Macon, Madison, Marion, Marshall,
Morgan, Perry, Pickens, Randolph,
Russell, St. Clair, Shelby, Sumter,
Talladega, Tallapoosa, Tuscaloosa,
Walker, and Winston.

(C) [Reserved]

(D) In the case of Michigan, the coun-
ties are: Allegan, Barry, Bay, Berrien,
Branch, Calhoun, Cass, Clinton, Eaton,
Genesee, Gratiot, Hillsdale, Ingham,
Ionia, Isabella, Jackson, Kalamazoo,
Kent, Lapeer, Lenawee, Livingston,
Macomb, Mecosta, Midland, Monroe,
Montcalm, Muskegon, Newaygo, Oak-
land, Oceana, Ottawa, Saginaw, St.
Clair, St. Joseph, Sanilac, Shiawassee,
Tuscola, Van Buren, Washtenaw, and

Wayne.

(E) In the case of Missouri, the coun-
ties are: Bollinger, Butler, Cape
Girardeau, Carter, Clark, Crawford,

Dent, Dunklin, Franklin, Gasconade,
Iron, Jefferson, Lewis, Lincoln, Madi-
son, Marion, Mississippi, Montgomery,
New Madrid, Oregon, Pemiscot, Perry,
Pike, Ralls, Reynolds, Ripley, St.
Charles, St. Genevieve, St. Francois,
St. Louis, St. Louis City, Scott, Shan-
non, Stoddard, Warren, Washington,
and Wayne.

(3) The State-by-State amounts of
the portion of the NOx budget provided
in paragraph (e)(1) of this section, ex-
pressed in tons, that the States may
include in a Phase II SIP submission
are as follows:
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Phase Il incre-

State mental budget

Alabama 4,968
Connecticut . 41
Del e ... 660
District of Columbia 1
lllinois .............. 7,055
Indiana ... 4,244
Kentucky . 2,556
Maryland ............. 780
M husetts 1,023
Michigan ............. 1,033
New Jersey . —994
New York ........ 1,659
North Carolina 6,026
Ohio ...coeceee 2,741
Pennsylvania 10,230
Rhode Island .. 192
South Carolina 4,260
Tennessee 2,877
Virginia .... 6,168
1,124

56,644

(4)(1) Notwithstanding the State’s ob-
ligation to comply with the budgets set
forth in paragraph (e)(2) of this section,
a SIP revision may allow sources re-
quired by the revision to implement
NOx emission control measures to dem-
onstrate compliance in the first and
second ozone seasons in which any
sources covered by a Phase I or Phase
II SIP submission are subject to con-
trol measures under paragraph (b)(1)(i)
of this section using credit issued from
the State’s compliance supplement
pool, as set forth in paragraph (e)(4)(iii)
of this section.

(ii) A source may not use credit from
the compliance supplement pool to
demonstrate compliance after the sec-
ond ozone season in which any sources
are covered by a Phase I or Phase II
SIP submission.

(iii) The State-by-State amounts of
the compliance supplement pool are as
follows:

Com;ljliance
supplement
State pgool

(tons of NOx)
Alabama 8,962
Connecticut 569
Del 168
District of Columbia 0
Hinois .....cc.c... 17,688
Indiana .... 19,915
Kentucky . 13,520
Maryland ............. 3,882
M husetts . 404
Michigan ............. 9,907
Missouri .. 5,630
New Jersey . 1,550
New York .... 2,764
North Carolina ... 10,737
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Compliance
supplement
State pool

(tons of NOx)
Ohio 22,301
Pennsylvania .. 15,763
Rhode Island .. 15
South Carolina 5,344
Tennessee 10,565
Virginia ... 5,504
16,709
182,625

(iv) The SIP revision may provide for
the distribution of the compliance sup-
plement pool to sources that are re-
quired to implement control measures
using one or both of the following two
mechanisms:

(A) The State may issue some or all
of the compliance supplement pool to
sources that implement emissions re-
ductions during the ozone season be-
yond all applicable requirements in the
first ozone season in which any sources
covered by a Phase I or Phase II SIP
submission are subject to control
measures under paragraph (b)(1)(i) of
this section.

(I) The State shall complete the
issuance process by no later than the
commencement of the first ozone sea-
son in which any sources covered by a
Phase I or Phase II SIP submission are
subject to control measures under
paragraph (b)(1)(i) of this section.

(2) The emissions reduction may not
be required by the State’s SIP or be
otherwise required by the CAA.

(3) The emissions reductions must be
verified by the source as actually hav-
ing occurred during an ozone season be-
tween September 30, 1999 and the com-
mencement of the first ozone season in
which any sources covered by a Phase
I or Phase II SIP submission are sub-
ject to control measures under para-
graph (b)(1)(i) of this section.

(4) The emissions reduction must be
quantified according to procedures set
forth in the SIP revision and approved
by EPA. Emissions reductions imple-
mented by sources serving electric gen-
erators with a nameplate capacity
greater than 256 MWe, or boilers, com-
bustion turbines or combined cycle
units with a maximum design heat
input greater than 2560 mmBtu/hr, must
be quantified according to the require-
ments in paragraph (i)(4) of this sec-
tion.
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(5) If the SIP revision contains ap-
proved provisions for an emissions
trading program, sources that receive
credit according to the requirements of
this paragraph may trade the credit to
other sources or persons according to
the provisions in the trading program.

(B) The State may issue some or all
of the compliance supplement pool to
sources that demonstrate a need for an
extension of the earliest date on which
any sources covered by a Phase I or
Phase II SIP submission are subject to
control measures under paragraph
(b)(1)(@) of this section according to the
following provisions:

(I) The State shall initiate the
issuance process by the later date of
September 30 before the first ozone sea-
son in which any sources covered by a
Phase I or Phase II SIP submission are
subject to control measures under
paragraph (b)(1)(i) of this section or
after the State issues credit according
to the ©procedures in paragraph
(e)(4)(iv)(A) of this section.

(2) The State shall complete the
issuance process by no later than the
commencement of the first ozone sea-
son in which any sources covered by a
Phase I or Phase II SIP submission are
subject to control measures under
paragraph (b)(1)(i) of this section.

(3) The State shall issue credit to a
source only if the source demonstrates
the following:

(i) For a source used to generate elec-
tricity, compliance with the SIP revi-
sion’s applicable control measures by
the commencement of the first ozone
season in which any sources covered by
a Phase I or Phase II SIP submission
are subject to control measures under
paragraph (b)(1)(i) of this section,
would create undue risk for the reli-
ability of the electricity supply. This
demonstration must include a showing
that it would not be feasible to import
electricity from other electricity gen-
eration systems during the installation
of control technologies necessary to
comply with the SIP revision.

(ii) For a source not used to generate
electricity, compliance with the SIP
revision’s applicable control measures
by the commencement of the first
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ozone season in which any sources cov-
ered by a Phase I or Phase II SIP sub-
mission are subject to control meas-
ures under paragraph (b)(1)(i) of this
section would create undue risk for the
source or its associated industry to a
degree that is comparable to the risk
described in paragraph (e)(4)(iv)(B)(3)(i)
of this section.

(i1i) For a source subject to an ap-
proved SIP revision that allows for
early reduction credits in accordance
with paragraph (e)(4)(iv)(A) of this sec-
tion, it was not possible for the source
to comply with applicable control
measures by generating early reduc-
tion credits or acquiring early reduc-
tion credits from other sources.

(iv) For a source subject to an ap-
proved emissions trading program, it
was not possible to comply with appli-
cable control measures by acquiring
sufficient credit from other sources or
persons subject to the emissions trad-
ing program.

(4) The State shall ensure the public
an opportunity, through a public hear-
ing process, to comment on the appro-
priateness of allocating compliance
supplement pool credits to a source
under paragraph (e)(3)(iv)(B) of this
section.

(5) If, no later than February 22, 1999,
any member of the public requests re-
visions to the source-specific data and
vehicle miles traveled (VMT) and
nonroad mobile growth rates, VMT dis-
tribution by vehicle class, average
speed by roadway type, inspection and
maintenance program parameters, and
other input parameters used to estab-
lish the State budgets set forth in
paragraph (e)(2) of this section or the
2007 baseline sub-inventory informa-
tion set forth in paragraph (g)(2)(ii) of
this section, then EPA will act on that
request no later than April 23, 1999 pro-
vided:

(i) The request is submitted in elec-
tronic format;

(ii) Information is provided to cor-
roborate and justify the need for the
requested modification;

(iii) The request includes the fol-
lowing data information regarding any
electricity-generating source at issue:

(A) Federal Information Placement
System (FIPS) State Code;

(B) FIPS County Code;
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(C) Plant name;

(D) Plant ID numbers (ORIS code pre-
ferred, State agency tracking number
also or otherwise);

(E) Unit ID numbers (a unit is a boil-
er or other combustion device);

(F) Unit type;

(G) Primary fuel on a heat input
basis;

(H) Maximum rated heat input capac-
ity of unit;

(I) Nameplate capacity of the largest
generator the unit serves;

(J) Ozone season heat inputs for the
years 1995 and 1996;

(K) 1996 (or most recent) average NOx
rate for the ozone season;

(L) Latitude and longitude coordi-
nates;

(M) Stack parameter information ;

(N) Operating parameter informa-
tion;

(O) Identification of specific change
to the inventory; and

(P) Reason for the change;

(iv) The request includes the fol-
lowing data information regarding any
non-electricity generating point source
at issue:

(A) FIPS State Code;

(B) FIPS County Code;

(C) Plant name;

(D) Facility primary standard indus-
trial classification code (SIC);

(E) Plant ID numbers (NEDS, AIRS/
AFS, and State agency tracking num-
ber also or otherwise);

(F) Unit ID numbers (a unit is a boil-
er or other combustion device);

(G) Primary source classification
code (SCOC);

(H) Maximum rated heat input capac-
ity of unit;

(I) 1995 ozone season or typical ozone
season daily NOx emissions;

(J) 1995 existing NOx control effi-
ciency;

(K) Latitude and longitude coordi-
nates;

(L) Stack parameter information;

(M) Operating parameter informa-
tion;

(N) Identification of specific change
to the inventory; and

(O) Reason for the change;

(v) The request includes the following
data information regarding any sta-
tionary area source or nonroad mobile
source at issue:
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(A) FIPS State Code;

(B) FIPS County Code;

(C) Primary source
code (SCO);

(D) 1995 ozone season or typical ozone
season daily NOx emissions;

(E) 1995 existing NOx control effi-
ciency;

(F) Identification of specific change
to the inventory; and

(G) Reason for the change;

(vi) The request includes the fol-
lowing data information regarding any
highway mobile source at issue:

(A) FIPS State Code;

(B) FIPS County Code;

(C) Primary source classification
code (SCC) or vehicle type;

(D) 1995 ozone season or typical ozone
season daily vehicle miles traveled
(VMT);

(E) 1995 existing NOx control pro-
grams;

(F) identification of specific change
to the inventory; and

(G) reason for the change.

(f) Each SIP revision must set forth
control measures to meet the NOx
budget in accordance with paragraph
(b)(1)(i) of this section, which include
the following:

(1) A description of enforcement
methods including, but not limited to:

(i) Procedures for monitoring compli-
ance with each of the selected control
measures;

(ii) Procedures for handling viola-
tions; and

(iii) A designation of agency respon-
sibility for enforcement of implemen-
tation.

(2) Should a State elect to impose
control measures on fossil fuel-fired
NOx sources serving electric generators
with a mnameplate capacity greater
than 25 MWe or boilers, combustion
turbines or combined cycle units with
a maximum design heat input greater
than 2560 mmBtu/hr as a means of meet-
ing its NOx budget, then those meas-
ures must:

(i)(A) Impose a NOx mass emissions
cap on each source;

(B) Impose a NOx emissions rate
limit on each source and assume max-
imum operating capacity for every
such source for purposes of estimating
mass NOx emissions; or

classification
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(C) Impose any other regulatory re-
quirement which the State has dem-
onstrated to EPA provides equivalent
or greater assurance than options in
paragraphs (£)(2)(1)(A) or (H)(2)(1)(B) of
this section that the State will comply
with its NOx budget in the 2007 ozone
season; and

(ii) Impose enforceable mechanisms,
in accordance with paragraphs (b)(1) (i)
and (ii) of this section, to assure that
collectively all such sources, including
new or modified units, will not exceed
in the 2007 ozone season the total NOx
emissions projected for such sources by
the State pursuant to paragraph (g) of
this section.

(3) For purposes of paragraph (f)(2) of
this section, the term ‘‘fossil fuel-
fired’”> means, with regard to a NOx
source:

(i) The combustion of fossil fuel,
alone or in combination with any other
fuel, where fossil fuel actually com-
busted comprises more than 50 percent
of the annual heat input on a Btu basis
during any year starting in 1995 or, if a
NOx source had no heat input starting
in 1995, during the last year of oper-
ation of the NOx source prior to 1995; or

(ii) The combustion of fossil fuel,
alone or in combination with any other
fuel, where fossil fuel is projected to
comprise more than 50 percent of the
annual heat input on a Btu basis dur-
ing any year; provided that the NOx
source shall be ‘“‘fossil fuel-fired” as of
the date, during such year, on which
the NOx source begins combusting fos-
sil fuel.

(g)(1) Each SIP revision must dem-
onstrate that the control measures
contained in it are adequate to provide
for the timely compliance with the
State’s NOx budget during the 2007
ozone season.

(2) The demonstration must include
the following:

(i) Bach revision must contain a de-
tailed baseline inventory of NOx mass
emissions from the following sources in
the year 2007, absent the control meas-
ures specified in the SIP submission:
electric generating units (EGU), non-
electric generating units (non-EGU),
area, nonroad and highway sources.
The State must use the same baseline
emissions inventory that EPA used in
calculating the State’s NOx budget, as
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set forth for the State in paragraph
(2)(2)(i1) of this section, except that
EPA may direct the State to use dif-
ferent baseline inventory information
if the State fails to certify that it has
implemented all of the control meas-
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ures assumed in developing the base-
line inventory.

(ii) The revised NOx emissions sub-in-
ventories for each State, expressed in
tons per ozone season, are as follows:

State EGU Egb Area Nonroad | Highway Total

Alabama ..... 29,022 43,415 28,762 20,146 51,274 172,619
Connecticut 2,652 5,216 4,821 10,736 19,424 42,849
Del e .. 5,250 2,473 1,129 5,651 8,358 22,861
District of Columbia 207 282 830 3,135 2,204 6,658
lllinois ....... 32,372 | 59,577 9,369 | 56,724 112,518 270,560
Indiana ..... 47,731 47,363 | 29,070 | 26,494 79,307 229,965
Kentucky ... 36,503 | 25,669 | 31,807 15,025 53,268 162,272
Maryland .. 14,656 12,585 4,448 | 20,026 30,183 81,898
Massachusetts 15,146 10,298 11,048 | 20,166 28,190 84,848
Michigan .. 32,228 | 60,055 | 31,721 26,935 78,763 229,702
Missouri .... 24,216 | 21,602 7,341 20,829 51,615 125,603
New Jersey 10,250 15,464 12,431 23,565 35,166 96,876
New York .. 31,036 25,477 17,423 42,091 124,261 240,288
North Carolina 31,821 26,434 11,067 | 22,005 73,695 165,022
Ohio ......... 48,990 | 40,194 | 21,860 | 43,380 94,850 249,274
Pennsylvania 47,469 | 70,132 17,842 30,571 91,578 257,592
Rhode Island 997 1,635 448 2,455 3,843 9,378
South Carolina 16,772 27,787 9,415 14,637 54,494 123,105
Tennessee 25,814 | 39,636 13,333 | 52,920 66,342 198,045
Virginia ..... 17,187 | 35216 | 27,738 | 27,859 72,195 180,195
West Virginia 26,859 | 20,238 5,459 10,433 20,844 83,833
Wisconsin . 17,381 19,853 11,253 17,965 69,319 135,771

TOtAl s 544,961 | 640,317 | 321,827 | 540,215 | 1,310,466 | 3,357,786

Note to paragraph (g)(2)(ii): Totals may not sum due to rounding.

(iii) Each revision must contain a
summary of NOx mass emissions in 2007
projected to result from implementa-
tion of each of the control measures
specified in the SIP submission and
from all NOx sources together fol-
lowing implementation of all such con-
trol measures, compared to the base-
line 2007 NOx emissions inventory for
the State described in paragraph
(2)(2)(1) of this section. The State must
provide EPA with a summary of the
computations, assumptions, and judg-
ments used to determine the degree of
reduction in projected 2007 NOx emis-
sions that will be achieved from the
implementation of the new control
measures compared to the baseline
emissions inventory.

(iv) Each revision must identify the
sources of the data used in the projec-
tion of emissions.

(h) Each revision must comply with
§51.116 of this part (regarding data
availability).

(i) Each revision must provide for
monitoring the status of compliance
with any control measures adopted to

meet the NOx budget. Specifically, the
revision must meet the following re-
quirements:

(1) The revision must provide for le-
gally enforceable procedures for requir-
ing owners or operators of stationary
sources to maintain records of and pe-
riodically report to the State:

(i) Information on the amount of NOx
emissions from the stationary sources;
and

(ii) Other information as may be nec-
essary to enable the State to determine
whether the sources are in compliance
with applicable portions of the control
measures;

(2) The revision must comply with
§51.212 of this part (regarding testing,
inspection, enforcement, and com-
plaints);

(3) If the revision contains any trans-
portation control measures, then the
revision must comply with §51.213 of
this part (regarding transportation
control measures);

(4) If the revision contains measures
to control fossil fuel-fired NOx sources
serving electric generators with a
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nameplate capacity greater than 25
MWe or boilers, combustion turbines or
combined cycle units with a maximum
design heat input greater than 250
mmBtu/hr, then the revision must re-
quire such sources to comply with the
monitoring provisions of part 75, sub-
part H.

(5) For purposes of paragraph (i)(4) of
this section, the term ‘‘fossil fuel-
fired” means, with regard to a NOx
source:

(i) The combustion of fossil fuel,
alone or in combination with any other
fuel, where fossil fuel actually com-
busted comprises more than 50 percent
of the annual heat input on a Btu basis
during any year starting in 1995 or, if a
NOx source had no heat input starting
in 1995, during the last year of oper-
ation of the NOx source prior to 1995; or

(ii) The combustion of fossil fuel,
alone or in combination with any other
fuel, where fossil fuel is projected to
comprise more than 50 percent of the
annual heat input on a Btu basis dur-
ing any year, provided that the NOx
source shall be ‘“‘fossil fuel-fired” as of
the date, during such year, on which
the NOx source begins combusting fos-
sil fuel.

(j) Each revision must show that the
State has legal authority to carry out
the revision, including authority to:

(1) Adopt emissions standards and
limitations and any other measures
necessary for attainment and mainte-
nance of the State’s NOx budget speci-
fied in paragraph (e) of this section;

(2) Enforce applicable laws, regula-
tions, and standards, and seek injunc-
tive relief;

(3) Obtain information necessary to
determine  whether air pollution
sources are in compliance with applica-
ble laws, regulations, and standards,
including authority to require record-
keeping and to make inspections and
conduct tests of air pollution sources;

(4) Require owners or operators of
stationary sources to install, maintain,
and use emissions monitoring devices
and to make periodic reports to the
State on the nature and amounts of
emissions from such stationary
sources; also authority for the State to
make such data available to the public
as reported and as correlated with any
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applicable emissions standards or limi-
tations.

(k)(1) The provisions of law or regula-
tion which the State determines pro-
vide the authorities required under this
section must be specifically identified,
and copies of such laws or regulations
must be submitted with the SIP revi-
sion.

(2) Legal authority adequate to fulfill
the requirements of paragraphs (j)(3)
and (4) of this section may be delegated
to the State under section 114 of the
CAA.

(1)(1) A revision may assign legal au-
thority to local agencies in accordance
with §51.232 of this part.

(2) Each revision must comply with
§51.240 of this part (regarding general
plan requirements).

(m) Each revision must comply with
§51.280 of this part (regarding re-
sources).

(n) For purposes of the SIP revisions
required by this section, EPA may
make a finding as applicable under sec-
tion 179(a)(1)-(4) of the CAA, 42 U.S.C.
7509(a)(1)-(4), starting the sanctions
process set forth in section 179(a) of the
CAA. Any such finding will be deemed
a finding under §52.31(c) of this part
and sanctions will be imposed in ac-
cordance with the order of sanctions
and the terms for such sanctions estab-
lished in §52.31 of this part.

(o) BEach revision must provide for
State compliance with the reporting
requirements set forth in §51.122 of this
part.

(p)(1) Notwithstanding any other pro-
vision of this section, if a State adopts
regulations substantively identical to
40 CFR part 96 (the model NOx budget
trading program for SIPs), incor-
porates such part by reference into its
regulations, or adopts regulations that
differ substantively from such part
only as set forth in paragraph (p)(2) of
this section, then that portion of the
State’s SIP revision is automatically
approved as satisfying the same por-
tion of the State’s NOx emission reduc-
tion obligations as the State projects
such regulations will satisfy, provided
that:

(i) The State has the legal authority
to take such action and to implement
its responsibilities under such regula-
tions, and
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(ii) The SIP revision accurately re-
flects the NOx emissions reductions to
be expected from the State’s imple-
mentation of such regulations.

(2) If a State adopts an emissions
trading program that differs sub-
stantively from 40 CFR part 96 in only
the following respects, then such por-
tion of the State’s SIP revision is ap-
proved as set forth in paragraph (p)(1)
of this section:

(i) The State may expand the appli-
cability provisions of the trading pro-
gram to include units (as defined in 40
CFR 96.2) that are smaller than the size
criteria thresholds set forth in 40 CFR
96.4(a);

(i) The State may decline to adopt
the exemption provisions set forth in 40
CFR 96.4(b);

(iii) The State may decline to adopt
the opt-in provisions set forth in sub-
part I of 40 CFR part 96;

(iv) The State may decline to adopt
the allocation provisions set forth in
subpart E of 40 CFR part 96 and may in-
stead adopt any methodology for allo-
cating NOx allowances to individual
sources, provided that:

(A) The State’s methodology does not
allow the State to allocate NOx allow-
ances in excess of the total amount of
NOx emissions which the State has as-
signed to its trading program; and

(B) The State’s methodology con-
forms with the timing requirements for
submission of allocations to the Ad-
ministrator set forth in 40 CFR 96.41;
and

(v) The State may decline to adopt
the early reduction credit provisions
set forth in 40 CFR 96.55(¢c) and may in-
stead adopt any methodology for
issuing credit from the State’s compli-
ance supplement pool that complies
with paragraph (e)(3) of this section.

(3) If a State adopts an emissions
trading program that differs sub-
stantively from 40 CFR part 96 other
than as set forth in paragraph (p)(2) of
this section, then such portion of the
State’s SIP revision is not automati-
cally approved as set forth in para-
graph (p)(1) of this section but will be
reviewed by the Administrator for ap-
provability in accordance with the
other provisions of this section.

(q) Stay of Findings of Significant Con-
tribution with respect to the 8-hour stand-
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ard. Notwithstanding any other provi-
sions of this subpart, the effectiveness
of paragraph (a)(2) of this section is
stayed.

(r)(1) Notwithstanding any provisions
of paragraph (p) of this section, sub-
parts A through I of part 96 of this
chapter, and any State’s SIP to the
contrary, the Administrator will not
carry out any of the functions set forth
for the Administrator in subparts A
through I of part 96 of this chapter, or
in any emissions trading program in a
State’s SIP approved under paragraph
(p) of this section, with regard to any
ozone season that occurs after Sep-
tember 30, 2008.

(2) Except as provided in §51.123(bb),
a State whose SIP is approved as meet-
ing the requirements of this section
and that includes an emissions trading
program approved under paragraph (p)
of this section must revise the SIP to
adopt control measures that satisfy the
same portion of the State’s NOx emis-
sion reduction requirements under this
section as the State projected such
emissions trading program would sat-
isfy.

[63 FR 57491, Oct. 27, 1998, as amended at 63
FR 71225, Dec. 24, 1998; 64 FR 26305, May 14,
1999; 66 FR 11230, Mar. 2, 2000; 65 FR 56251,
Sept. 18, 2000; 69 FR 21642, Apr. 21, 2004; 70 FR
25317, May 12, 2005; 70 FR 51597, Aug. 31, 2005;
73 FR 21538, Apr. 22, 2008]

§51.122 Emissions reporting require-
ments for SIP revisions relating to
budgets for NOx emissions.

(a) For its transport SIP revision
under §51.121, each State must submit
to EPA NOx emissions data as de-
scribed in this section.

(b) Each revision must provide for
periodic reporting by the State of NOx
emissions data to demonstrate whether
the State’s emissions are consistent
with the projections contained in its
approved SIP submission.

(1) Annual reporting. Each revision
must provide for annual reporting of
NOx emissions data as follows:

(i) The State must report to EPA
emissions data from all NOx sources
within the State for which the State
specified control measures in its SIP
submission under §51.121(g) of this
part. This would include all sources for
which the State has adopted measures
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that differ from the measures incor-
porated into the baseline inventory for
the year 2007 that the State developed
in accordance with §51.121(g).

(ii) If sources report NOx emissions
data to EPA annually pursuant to a
trading program approved under
§51.121(p) or pursuant to the moni-
toring and reporting requirements of
subpart H of 40 CFR part 75, then the
State need not provide annual report-
ing to EPA for such sources.

(2) Triennial reporting. Each plan
must provide for triennial (i.e., every
third year) reporting of NOx emissions
data from all sources within the State.

(3) The data availability require-
ments in §51.116 must be followed for
all data submitted to meet the require-
ments of paragraphs (b)(1) and (2) of
this section.

(c) The data reported in paragraph (b)
of this section for stationary point
sources must meet the following min-
imum criteria:

(1) For annual data reporting pur-
poses the data must include the fol-
lowing minimum elements:

(i) Inventory year.

(ii) State Federal Information Place-
ment System code.

(iii) County Federal
Placement System code.

(iv) Federal ID code (plant).

(v) Federal ID code (point).

(vi) Federal ID code (process).

(vii) Federal ID code (stack).

(viii) Site name.

(ix) Physical address.

(x) SCC.

(xi) Pollutant code.

(xii) Ozone season emissions.

(xiii) Area designation.

(2) In addition, the annual data must
include the following minimum ele-
ments as applicable to the emissions
estimation methodology.

(i) Fuel heat content (annual).

(ii) Fuel heat content (seasonal).

(iii) Source of fuel heat content data.

(iv) Activity throughput (annual).

(v) Activity throughput (seasonal).

(vi) Source of activity/throughput
data.

(vii) Spring throughput (%).

(viii) Summer throughput (%).

(ix) Fall throughput (%).

(x) Work weekday emissions.

(xi) Emission factor.

Information
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(xii) Source of emission factor.

(xiii) Hour/day in operation.

(xiv) Operations Start time (hour).

(xv) Day/week in operation.

(xvi) Week/year in operation.

(3) The triennial inventories must in-
clude the following data elements:

(i) The data required in paragraphs
(c)(1) and (c)(2) of this section.

(ii) X coordinate (longitude).

(iii) Y coordinate (latitude).

(iv) Stack height.

(v) Stack diameter.

(vi) Exit gas temperature.

(vii) Exit gas velocity.

(viii) Exit gas flow rate.

(ix) SIC.

(x) Boiler/process throughput design
capacity.

(xi) Maximum design rate.

(xii) Maximum capacity.

(xiii) Primary control efficiency.

(xiv) Secondary control efficiency.

(xv) Control device type.

(d) The data reported in paragraph
(b) of this section for non-point sources
must include the following minimum
elements:

(1) For annual inventories it must in-
clude:

(i) Inventory year.

(ii) State FIPS code.

(iii) County FIPS code.

(iv) SCC.

(v) Emission factor.

(vi) Source of emission factor.

(vii) Activity/throughput level (an-
nual).

(viii) Activity throughput level (sea-
sonal).

(ix) Source of activity/throughput
data.

(x) Spring throughput (%).

(xi) Summer throughput (%).

(xii) Fall throughput (%).

(xiii) Control efficiency (%).

(xiv) Pollutant code.

(xv) Ozone season emissions.

(xvi) Source of emissions data.

(xvii) Hour/day in operation.

(xviii) Day/week in operation.

(xix) Week/year in operations.

(2) The triennial inventories must
contain, at a minimum, all the data re-
quired in paragraph (d)(1) of this sec-
tion.

(e) The data reported in paragraph (b)
of this section for mobile sources must
meet the following minimum criteria:
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(1) For the annual and triennial in-
ventory purposes, the following data
must be reported:

(i) Inventory year.

(ii) State FIPS code.

(iii) County FIPS code.

(iv) SCcC.

(v) Emission factor.

(vi) Source of emission factor.

(vii) Activity (this must be reported
for both highway and nonroad activity.
Submit nonroad activity in the form of
hours of activity at standard load (ei-
ther full load or average load) for each
engine type, application, and horse-
power range. Submit highway activity
in the form of vehicle miles traveled
(VMT) by vehicle class on each road-
way type. Report both highway and
nonroad activity for a typical ozone
season weekday day, if the State uses
EPA’s default weekday/weekend activ-
ity ratio. If the State uses a different
weekday/weekend activity ratio, sub-
mit separate activity level information
for weekday days and weekend days.)

(viii) Source of activity data.

(ix) Pollutant code.

(x) Summer work weekday emissions.

(xi) Ozone season emissions.

(xii) Source of emissions data.

(2) [Reserved]

(f) Approval of ozone season calcula-
tion by EPA. Each State must submit
for EPA approval an example of the
calculation procedure used to calculate
ozone season emissions along with suf-
ficient information for EPA to verify
the calculated value of ozone season
emissions.

(g) Reporting schedules. (1) Data col-
lection is to begin during the ozone
season one year prior to the State’s
NOx SIP Call compliance date.

(2) Reports are to be submitted ac-
cording to paragraph (b) of this section
and the schedule in Table 1. After 2008,
trienniel reports are to be submitted
every third year and annual reports are
to be submitted each year that a
trienniel report is not required.

TABLE 1—SCHEDULE FOR SUBMITTING REPORTS

Type of
report required

Data collection year

Trienniel.
.. | Annual.
.. | Annual.
. | Trienniel.
Annual.
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TABLE 1—SCHEDULE FOR SUBMITTING
REPORTS—Continued

Type of

Data collection year report required

2007 ...
2008 ....

Annual.
Trienniel.

(3) States must submit data for a re-
quired year no later than 12 months
after the end of the calendar year for
which the data are collected.

(h) Data Reporting Procedures. When
submitting a formal NOx budget emis-
sions report and associated data,
States shall notify the appropriate
EPA Regional Office.

(1) States are required to report
emissions data in an electronic format
to EPA. Several options are available
for data reporting. States can obtain
information on the current formats at
the following Internet address: http:./
www.epa.gov/ttn/chief, by calling the
EPA Info CHIEF help desk at (919) 541-
1000 or by sending an e-mail to
info.chief@epa.gov. Because electronic
reporting technology continually
changes, States are to contact the
Emission Inventory Group (EIG) for
the latest specific formats.

(2) For annual reporting (not for tri-
ennial reports), a State may have
sources submit the data directly to
EPA to the extent the sources are sub-
ject to a trading program that qualifies
for approval under §51.121(q), and the
State has agreed to accept data in this
format. The EPA will make both the
raw data submitted in this format and
summary data available to any State
that chooses this option.

(i) Definitions. As used in this section,
the following words and terms shall
have the meanings set forth below:

(1) Annual emissions. Actual emissions
for a plant, point, or process, either
measured or calculated.

(2) Ash content. Inert residual portion
of a fuel.

(38) Area designation. The designation
of the area in which the reporting
source is located with regard to the
ozone NAAQS. This would include at-
tainment or nonattainment designa-
tions. For nonattainment designations,
the classification of the nonattainment
area must be specified, i.e., transi-
tional, marginal, moderate, serious, se-
vere, or extreme.
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(4) Boiler design capacity. A measure
of the size of a boiler, based on the re-
ported maximum continuous steam
flow. Capacity is calculated in units of
MMBtu/hr.

(6) Control device type. The name of
the type of control device (e.g., wet
scrubber, flaring, or process change).

(6) Control efficiency. The emissions
reduction efficiency of a primary con-
trol device, which shows the amount of
reductions of a particular pollutant
from a process’s emissions due to con-
trols or material change. Control effi-
ciency is usually expressed as a per-
centage or in tenths.

(7)) Day/week in operations. Days per
week that the emitting process oper-
ates.

(8) Emission factor. Ratio relating
emissions of a specific pollutant to an
activity or material throughput level.

(9) Exit gas flow rate. Numeric value
of stack gas flow rate.

(10) Exit gas temperature. Numeric
value of an exit gas stream tempera-
ture.

(11) Exit gas velocity. Numeric value of
an exit gas stream velocity.

(12) Fall throughput (%). Portion of
throughput for the 3 fall months (Sep-
tember, October, November). This rep-
resents the expression of annual activ-
ity information on the basis of four
seasons, typically spring, summer, fall,
and winter. It can be represented either
as a percentage of the annual activity
(e.g., production in summer is 40 per-
cent of the year’s production), or in
terms of the units of the activity (e.g.,
out of 600 units produced, spring = 150
units, summer = 250 units, fall = 150
units, and winter = 50 units).

(13) Federal ID code (plant). Unique
codes for a plant or facility, containing
one or more pollutant-emitting
sources.

(14) Federal ID code (point). Unique
codes for the point of generation of
emissions, typically a physical piece of
equipment.

(15) Federal ID code (stack number).
Unique codes for the point where emis-
sions from one or more processes are
released into the atmosphere.

(16) Federal Information Placement Sys-
tem (FIPS). The system of unique nu-
meric codes developed by the govern-
ment to identify States, counties,
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towns, and townships for the entire
United States, Puerto Rico, and Guam.

(17) Heat content. The thermal heat
energy content of a solid, liquid, or
gaseous fuel. Fuel heat content is typi-
cally expressed in units of Btu/lb of
fuel, Btu/gal of fuel, joules/kg of fuel,
etc.

(18) Hr/day in operations. Hours per
day that the emitting process operates.

(19) Maximum design rate. Maximum
fuel use rate based on the equipment’s
or process’ physical size or operational
capabilities.

(20) Maximum nameplate capacity. A
measure of the size of a generator
which is put on the unit’s nameplate
by the manufacturer. The data element
is reported in megawatts (MW) or kilo-
watts (KW).

(21) Mobile source. A motor vehicle,
nonroad engine or nonroad vehicle,
where:

(i) Motor vehicle means any self-pro-
pelled vehicle designed for transporting
persons or property on a street or high-
way;

(ii) Nonroad engine means an inter-
nal combustion engine (including the
fuel system) that is not used in a
motor vehicle or a vehicle used solely
for competition, or that is not subject
to standards promulgated under sec-
tion 111 or section 202 of the CAA;

(iii) Nonroad vehicle means a vehicle
that is powered by a nonroad engine
and that is not a motor vehicle or a ve-
hicle used solely for competition.

(22) Ocone season. The period May 1
through September 30 of a year.

(23) Physical address. Street address of
facility.

(24) Point source. A non-mobile source
which emits 100 tons of NOx or more
per year unless the State designates as
a point source a non-mobile source
emitting at a specified level lower than
100 tons of NOx per year. A non-mobile
source which emits less NOx per year
than the point source threshold is a
non-point source.

(25) Pollutant code. A unique code for
each reported pollutant that has been
assigned in the EIIP Data Model. Char-
acter names are used for criteria pol-
lutants, while Chemical Abstracts
Service (CAS) numbers are used for all
other pollutants. Some States may be
using storage and retrieval of
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aerometric data (SAROAD) codes for
pollutants, but these should be able to
be mapped to the EIIP Data Model pol-
lutant codes.

(26) Process rate/throughput. A meas-
urable factor or parameter that is di-
rectly or indirectly related to the
emissions of an air pollution source.
Depending on the type of source cat-
egory, activity information may refer
to the amount of fuel combusted, the
amount of a raw material processed,
the amount of a product that is manu-
factured, the amount of a material
that is handled or processed, popu-
lation, employment, number of units,
or miles traveled. Activity information
is typically the value that is multi-
plied against an emission factor to gen-
erate an emissions estimate.

(27) SCC. Source category code. A
process-level code that describes the
equipment or operation emitting pol-
lutants.

(28) Secondary control efficiency (%).
The emissions reductions efficiency of
a secondary control device, which
shows the amount of reductions of a
particular pollutant from a process’
emissions due to controls or material
change. Control efficiency is usually
expressed as a percentage or in tenths.

(29) SIC. Standard Industrial Classi-
fication code. U.S. Department of Com-
merce’s categorization of businesses by
their products or services.

(30) Site name. The name of the facil-
ity.

(31) Spring throughput (%). Portion of
throughput or activity for the 3 spring
months (March, April, May). See the
definition of Fall Throughput.

(32) Stack diameter. Stack physical di-
ameter.

(33) Stack height. Stack physical
height above the surrounding terrain.

(34) Start date (inventory year). The
calendar year that the emissions esti-
mates were calculated for and are ap-
plicable to.

(35) Start time (hour). Start time (Gf
available) that was applicable and used
for calculations of emissions estimates.

(36) Summer throughput (%). Portion
of throughput or activity for the 3
summer months (June, July, August).
See the definition of Fall Throughput.
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37) Summer work weekday emissions.
Average day’s emissions for a typical
day.

(38) VMT by Roadway Class. This is an
expression of vehicle activity that is
used with emission factors. The emis-
sion factors are usually expressed in
terms of grams per mile of travel.
Since VMT does not directly correlate
to emissions that occur while the vehi-
cle is not moving, these non-moving
emissions are incorporated into EPA’s
MOBILE model emission factors.

(39) Week/year in operation. Weeks per
year that the emitting process oper-
ates.

(40) Work Weekday. Any day of the
week except Saturday or Sunday.

(41) X coordinate (longitude). An ob-
ject’s east-west geographical coordi-
nate.

(42) Y coordinate (latitude). An object’s
north-south geographical coordinate.

[70 FR 25317, May 12, 2005, as amended at 73
FR 21538, Apr. 22, 2008]

§51.123 Findings and requirements for
submission of State implementation
plan revisions relating to emissions
of oxides of nitrogen pursuant to
the Clean Air Interstate Rule.

(a)(1) Under section 110(a)(1) of the
CAA, 42 U.S.C. 7410(a)(1), the Adminis-
trator determines that each State iden-
tified in paragraph (c)(1) and (2) of this
section must submit a SIP revision to
comply with the requirements of sec-
tion 110(a)(2)(D)(1)(I) of the CAA, 42
U.S.C. T7410(a)(2)(D)(i)(I), through the
adoption of adequate provisions prohib-
iting sources and other activities from
emitting NOx in amounts that will con-
tribute significantly to nonattainment
in, or interfere with maintenance by,
one or more other States with respect
to the fine particles (PM,s) NAAQS.

(2)(a) Under section 110(a)(1) of the
CAA, 42 U.S.C. 7410(a)(1), the Adminis-
trator determines that each State iden-
tified in paragraph (c)(1) and (3) of this
section must submit a SIP revision to
comply with the requirements of sec-
tion 110(a)(2)(D)(A)(I) of the CAA, 42
U.S.C. 7410(a)(2)(D)(i)(I), through the
adoption of adequate provisions prohib-
iting sources and other activities from
emitting NOx in amounts that will con-
tribute significantly to nonattainment
in, or interfere with maintenance by,
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one or more other States with respect
to the 8-hour ozone NAAQS.

(b) For each State identified in para-
graph (c) of this section, the SIP revi-
sion required under paragraph (a) of
this section will contain adequate pro-
visions, for purposes of complying with
section 110(a)(2)(D)(1)(I) of the CAA, 42
U.S.C. 7410(a)(2)(D)(1)(I), only if the SIP
revision contains control measures
that assure compliance with the appli-
cable requirements of this section.

(c) In addition to being subject to the
requirements in paragraphs (b) and (d)
of this section:

(1) Alabama, Delaware, Florida, Illi-

nois, Indiana, Iowa, Kentucky, Lou-
isiana, Maryland, Michigan, Mis-
sissippi, Missouri, New Jersey, New

York, North Carolina, Ohio, Pennsyl-
vania, South Carolina, Tennessee, Vir-
ginia, West Virginia, Wisconsin, and
the District of Columbia shall be sub-
ject to the requirements contained in
paragraphs (e) through (cc) of this sec-
tion;

(2) Georgia, Minnesota, and Texas
shall be subject to the requirements in
paragraphs (e) through (o) and (cc) of
this section; and

(3) Arkansas, Connecticut, and Mas-
sachusetts shall be subject to the re-
quirements contained in paragraphs (q)
through (cc) of this section.

(d)(1) The State’s SIP revision under
paragraph (a) of this section must be
submitted to EPA by no later than
September 11, 2006.

(2) The requirements of appendix V to
this part shall apply to the SIP revi-
sion under paragraph (a) of this sec-
tion.

(3) The State shall deliver 5 copies of
the SIP revision under paragraph (a) of
this section to the appropriate Re-
gional Office, with a letter giving no-
tice of such action.

(e) The State’s SIP revision shall
contain control measures and dem-
onstrate that they will result in com-
pliance with the State’s Annual EGU
NOx Budget, if applicable, and achieve
the State’s Annual Non-EGU NOx Re-
duction Requirement, if applicable, for
the appropriate periods. The amounts
of the State’s Annual EGU NOx Budget
and Annual Non-EGU NOx Reduction
Requirement shall be determined as
follows:
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(1)@) The Annual EGU NOx Budget
for the State is defined as the total
amount of NOx emissions from all
EGUs in that State for a year, if the
State meets the requirements of para-
graph (a)(1) of this section by imposing
control measures, at least in part, on
EGUs. If the State imposes control
measures under this section on only
EGUs, the Annual EGU NOx Budget for
the State shall not exceed the amount,
during the indicated periods, specified
in paragraph (e)(2) of this section.

(ii) The Annual Non-EGU NOx Reduc-
tion Requirement, if applicable, is de-
fined as the total amount of NOx emis-
sion reductions that the State dem-
onstrates, in accordance with para-
graph (g) of this section, it will achieve
from non-EGUs during the appropriate
period. If the State meets the require-
ments of paragraph (a)(1) of this sec-
tion by imposing control measures on
only non-EGUs, then the State’s An-
nual Non-EGU NOx Reduction Require-
ment shall equal or exceed, during the
appropriate periods, the amount deter-
mined in accordance with paragraph
(e)(3) of this section.

(iii) If a State meets the require-
ments of paragraph (a)(1) of this sec-
tion by imposing control measures on
both EGUs and non-EGUs, then:

(A) The Annual Non-EGU NOx Reduc-
tion Requirement shall equal or exceed
the difference between the amount
specified in paragraph (e)(2) of this sec-
tion for the appropriate period and the
amount of the State’s Annual EGU NOx
Budget specified in the SIP revision for
the appropriate period; and

(B) The Annual EGU NOx Budget
shall not exceed, during the indicated
periods, the amount specified in para-
graph (e)(2) of this section plus the
amount of the Annual Non-EGU NOx
Reduction Requirement under para-
graph (e)(1)(iii)(A) of this section for
the appropriate period.

(2) For a State that complies with
the requirements of paragraph (a)(1) of
this section by imposing control meas-
ures on only EGUs, the amount of the
Annual EGU NOx Budget, in tons of
NOx per year, shall be as follows, for
the indicated State for the indicated
period:
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Annual EGU ﬁg‘“%l EGU

NOx budget x budget

State for 20090014 | for 2015 and

thereafter
(tons) (tons)

Alabama . 69,020 57,517
Delaware ..... 4,166 3,472
District of Columbia 144 120
Florida ..... 99,445 82,871
Georgia ... 66,321 55,268
lllinois 76,230 63,525
Indiana . 108,935 90,779
lowa ..... 32,692 27,243
Kentucky . 83,205 69,337
Louisiana .... 35,512 29,593
Maryland 27,724 23,104
Michigan . 65,304 54,420
Minnesota 31,443 26,203
Mississippi 17,807 14,839
Missouri 59,871 49,892
New Jersey 12,670 10,558
New York .... 45,617 38,014
North Carolina 62,183 51,819
Ohio ............ 108,667 90,556
Pennsylvania 99,049 82,541
South Carolina 32,662 27,219
Tennessee .. 50,973 42,478
Texas ... 181,014 150,845
Virginia . 36,074 30,062
West Virginia 74,220 61,850
Wisconsin ....... 40,759 33,966

(3) For a State that complies with
the requirements of paragraph (a)(1) of
this section by imposing control meas-
ures on only non-EGUs, the amount of
the Annual Non-EGU NOx Reduction
Requirement, in tons of NOx per year,
shall be determined, for the State for
2009 and thereafter, by subtracting the
amount of the State’s Annual EGU NOx
Budget for the appropriate year, speci-
fied in paragraph (e)(2) of this section
from the amount of the State’s NOx
baseline EGU emissions inventory pro-
jected for the appropriate year, speci-
fied in Table 5 of ‘“‘Regional and State
SO, and NOx Budgets’”, March 2005
(available at hitp://www.epa.gov/
cleanairinterstaterule).

(4)(i) Notwithstanding the State’s ob-
ligation to comply with paragraph
(e)(2) or (3) of this section, the State’s
SIP revision may allow sources re-
quired by the revision to implement
control measures to demonstrate com-
pliance using credit issued from the
State’s compliance supplement pool, as
set forth in paragraph (e)(4)(ii) of this
section.

(ii) The State-by-State amounts of
the compliance supplement pool are as
follows:

Compliance
State supplement
pool
Alabama 10,166
Del (SR 843
District of Columbia . 0
Florida ...... 8,335
Georgia 12,397
lllinois ... 11,299
Indiana . 20,155
lowa ..... 6,978
Kentucky .. 14,935
Louisiana . 2,251
Maryland .. 4,670
Michigan 8,347
Minnesota 6,528
Mississippi 3,066
Missouri ....... 9,044
New Jersey .. 660
New York ..... 0
North Carolina . 0
Ohio ... 25,037
Pennsylvania ... 16,009
South Carolina 2,600
Tennessee ... 8,944
Texas ....... 772
Virginia 5,134
West Virginia 16,929
Wisconsin 4,898

(iii) The SIP revision may provide for
the distribution of credits from the
compliance supplement pool to sources
that are required to implement control
measures using one or both of the fol-
lowing two mechanisms:

(A) The State may issue credit from
compliance supplement pool to sources
that are required by the SIP revision
to implement NOx emission control
measures and that implement NOx
emission reductions in 2007 and 2008
that are not necessary to comply with
any State or federal emissions limita-
tion applicable at any time during such
years. Such a source may be issued one
credit from the compliance supplement
pool for each ton of such emission re-
ductions in 2007 and 2008.

(I) The State shall complete the
issuance process by January 1, 2010.

(2) The emissions reductions for
which credits are issued must have
been demonstrated by the owners and
operators of the source to have oc-
curred during 2007 and 2008 and not to
be necessary to comply with any appli-
cable State or federal emissions limita-
tion.

(3) The emissions reductions for
which credits are issued must have
been quantified by the owners and op-
erators of the source:
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(1) For EGUs and for fossil-fuel-fired
non-EGUs that are boilers or combus-
tion turbines with a maximum design
heat input greater than 250 mmBut/hr,
using emissions data determined in ac-
cordance with subpart H of part 75 of
this chapter; and

(ii) For non-EGUs not described in
paragraph (e)(4)(iii)(A)(3)(i) of this sec-
tion, using emissions data determined
in accordance with subpart H of part 75
of this chapter or, if the State dem-
onstrates that compliance with subpart
H of part 75 of this chapter is not prac-
ticable, determined, to the extent prac-
ticable, with the same degree of assur-
ance with which emissions data are de-
termined for sources subject to subpart
H of part 75.

(4) If the SIP revision contains ap-
proved provisions for an emissions
trading program, the owners and opera-
tors of sources that receive credit ac-
cording to the requirements of this
paragraph may transfer the credit to
other sources or persons according to
the provisions in the emissions trading
program.

(B) The State may issue credit from
the compliance supplement pool to
sources that are required by the SIP
revision to implement NOx emission
control measures and whose owners
and operators demonstrate a need for
an extension, beyond 2009, of the dead-
line for the source for implementing
such emission controls.

(I) The State shall complete the
issuance process by January 1, 2010.

(2) The State shall issue credit to a
source only if the owners and operators
of the source demonstrate that:

(1) For a source used to generate elec-
tricity, implementation of the SIP re-
vision’s applicable control measures by
2009 would create undue risk for the re-
liability of the electricity supply. This
demonstration must include a showing
that it would not be feasible for the
owners and operators of the source to
obtain a sufficient amount of elec-
tricity, to prevent such undue risk,
from other electricity generation fa-
cilities during the installation of con-
trol technology at the source necessary
to comply with the SIP revision.

(ii) For a source not used to generate
electricity, compliance with the SIP
revision’s applicable control measures

40 CFR Ch. | (7-1-08 Edition)

by 2009 would create undue risk for the
source or its associated industry to a
degree that is comparable to the risk
described in paragraph
(e)(4)(1ii)(B)(2)(i) of this section.

(ii1) This demonstration must include
a showing that it would not be possible
for the source to comply with applica-
ble control measures by obtaining suf-
ficient credits under paragraph
(e)(4)(iii)(A) of this section, or by ac-
quiring sufficient credits from other
sources or persons, to prevent undue
risk.

(f) Each SIP revision must set forth
control measures to meet the amounts
specified in paragraph (e) of this sec-
tion, as applicable, including the fol-
lowing:

(1) A description of enforcement
methods including, but not limited to:

(i) Procedures for monitoring compli-
ance with each of the selected control
measures;

(ii) Procedures for handling viola-
tions; and

(iii) A designation of agency respon-
sibility for enforcement of implemen-
tation.

(2)(Q) If a State elects to impose con-
trol measures on EGUs, then those
measures must impose an annual NOx
mass emissions cap on all such sources
in the State.

(ii) If a State elects to impose con-
trol measures on fossil fuel-fired non-
EGUs that are boilers or combustion
turbines with a maximum design heat
input greater than 250 mmBtu/hr, then
those measures must impose an annual
NOx mass emissions cap on all such
sources in the State.

(iii) If a State elects to impose con-
trol measures on non-EGUs other than
those described in paragraph (f)(2)(ii) of
this section, then those measures must
impose an annual NOx mass emissions
cap on all such sources in the State or
the State must demonstrate why such
emissions cap is not practicable and
adopt alternative requirements that
ensure that the State will comply with
its requirements under paragraph (e) of
this section, as applicable, in 2009 and
subsequent years.

(2)(1) Each SIP revision that contains
control measures covering non-EGUs
as part or all of a State’s obligation in
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meeting its requirement under para-
graph (a)(1) of this section must dem-
onstrate that such control measures
are adequate to provide for the timely
compliance with the State’s Annual
Non-EGU NOx Reduction Requirement
under paragraph (e) of this section and
are not adopted or implemented by the
State, as of May 12, 2005, and are not
adopted or implemented by the Federal
government, as of the date of submis-
sion of the SIP revision by the State to
EPA.

(2) The demonstration under para-
graph (g)(1) of this section must in-
clude the following, with respect to
each source category of non-EGUs for
which the SIP revision requires control
measures:

(i) A detailed historical baseline in-
ventory of NOx mass emissions from
the source category in a representative
year consisting, at the State’s election,
of 2002, 2003, 2004, or 2005, or an average
of 2 or more of those years, absent the
control measures specified in the SIP
revision.

(A) This inventory must represent es-
timates of actual emissions based on
monitoring data in accordance with
subpart H of part 75 of this chapter, if
the source category is subject to moni-
toring requirements in accordance with
subpart H of part 75 of this chapter.

(B) In the absence of monitoring data
in accordance with subpart H of part 75
of this chapter, actual emissions must
be quantified, to the maximum extent
practicable, with the same degree of
assurance with which emissions are
quantified for sources subject to sub-
part H of part 75 of this chapter and
using source-specific or source-cat-
egory-specific assumptions that ensure
a source’s or source category’s actual
emissions are not overestimated. If a
State uses factors to estimate emis-
sions, production or utilization, or ef-
fectiveness of controls or rules for a
source category, such factors must be
chosen to ensure that emissions are
not overestimated.

(C) For measures to reduce emissions
from motor vehicles, emission esti-
mates must be based on an emissions
model that has been approved by EPA
for use in SIP development and must
be consistent with the planning as-
sumptions regarding vehicle miles
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traveled and other factors current at
the time of the SIP development.

(D) For measures to reduce emissions
from nonroad engines or vehicles,
emission estimates methodologies
must be approved by EPA.

(ii) A detailed baseline inventory of
NOx mass emissions from the source
category in the years 2009 and 2015, ab-
sent the control measures specified in
the SIP revision and reflecting changes
in these emissions from the historical
baseline year to the years 2009 and 2015,
based on projected changes in the pro-
duction input or output, population,
vehicle miles traveled, economic activ-
ity, or other factors as applicable to
this source category.

(A) These inventories must account
for implementation of any control
measures that are otherwise required
by final rules already promulgated, as
of May 12, 2005, or adopted or imple-
mented by any federal agency, as of the
date of submission of the SIP revision
by the State to EPA, and must exclude
any control measures specified in the
SIP revision to meet the NOx emissions
reduction requirements of this section.

(B) Economic and population fore-
casts must be as specific as possible to
the applicable industry, State, and
county of the source or source category
and must be consistent with both na-
tional projections and relevant official
planning assumptions, including esti-
mates of population and vehicle miles
traveled developed through consulta-
tion between State and local transpor-
tation and air quality agencies. How-
ever, if these official planning assump-
tions are inconsistent with official U.S.
Census projections of population or
with energy consumption projections
contained in the U.S. Department of
Energy’s most recent Annual Energy
Outlook, then the SIP revision must
make adjustments to correct the in-
consistency or must demonstrate how
the official planning assumptions are
more accurate.

(C) These inventories must account
for any changes in production method,
materials, fuels, or efficiency that are
expected to occur between the histor-
ical baseline year and 2009 or 2015, as
appropriate.

(iii) A projection of NOx mass emis-
sions in 2009 and 2015 from the source
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category assuming the same projected
changes as under paragraph (g)(2)(ii) of
this section and resulting from imple-
mentation of each of the control meas-
ures specified in the SIP revision.

(A) These inventories must address
the possibility that the State’s new
control measures may cause produc-
tion or utilization, and emissions, to
shift to unregulated or less stringently
regulated sources in the source cat-
egory in the same or another State,
and these inventories must include any
such amounts of emissions that may
shift to such other sources.

(B) The State must provide EPA with
a summary of the computations, as-
sumptions, and judgments used to de-
termine the degree of reduction in pro-
jected 2009 and 2015 NOx emissions that
will be achieved from the implementa-
tion of the new control measures com-
pared to the relevant baseline emis-
sions inventory.

(iv) The result of subtracting the
amounts in paragraph (g)(2)(iii) of this
section for 2009 and 2015, respectively,
from the lower of the amounts in para-
graph (g)(2)(i) or (g)(2)(ii) of this sec-
tion for 2009 and 2015, respectively, may
be credited towards the State’s Annual
Non-EGU NOx Reduction Requirement
in paragraph (e)(3) of this section for
the appropriate period.

(v) Each SIP revision must identify
the sources of the data used in each es-
timate and each projection of emis-
sions.

(h) Each SIP revision must comply
with §51.116 (regarding data avail-
ability).

(i) Bach SIP revision must provide
for monitoring the status of compli-
ance with any control measures adopt-
ed to meet the State’s requirements
under paragraph (e) of this section as
follows:

(1) The SIP revision must provide for
legally enforceable procedures for re-
quiring owners or operators of sta-
tionary sources to maintain records of,
and periodically report to the State:

(i) Information on the amount of NOx
emissions from the stationary sources;
and

(ii) Other information as may be nec-
essary to enable the State to determine
whether the sources are in compliance
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with applicable portions of the control
measures;

(2) The SIP revision must comply
with §51.212 (regarding testing, inspec-
tion, enforcement, and complaints);

(3) If the SIP revision contains any
transportation control measures, then
the SIP revision must comply with
§51.213 (regarding transportation con-
trol measures);

(4)(i) If the SIP revision contains
measures to control EGUs, then the
SIP revision must require such sources
to comply with the monitoring, record-
keeping, and reporting provisions of
subpart H of part 75 of this chapter.

(ii) If the SIP revision contains meas-
ures to control fossil fuel-fired non-
EGUs that are boilers or combustion
turbines with a maximum design heat
input greater than 250 mmBtu/hr, then
the SIP revision must require such
sources to comply with the monitoring,
recordkeeping, and reporting provi-
sions of subpart H of part 75 of this
chapter.

(iii) If the SIP revision contains
measures to control any other non-
EGUs that are not described in para-
graph (i)(4)(ii) of this section, then the
SIP revision must require such sources
to comply with the monitoring, record-
keeping, and reporting provisions of
subpart H of part 75 of this chapter, or
the State must demonstrate why such
requirements are not practicable and
adopt alternative requirements that
ensure that the required emissions re-
ductions will be quantified, to the max-
imum extent practicable, with the
same degree of assurance with which
emissions are quantified for sources
subject to subpart H of part 75 of this
chapter.

(j) Bach SIP revision must show that
the State has legal authority to carry
out the SIP revision, including author-
ity to:

(1) Adopt emissions standards and
limitations and any other measures
necessary for attainment and mainte-
nance of the State’s relevant Annual
EGU NOx Budget or the Annual Non-
EGU NOx Reduction Requirement, as
applicable, under paragraph (e) of this
section;

(2) Enforce applicable laws, regula-
tions, and standards and seek injunc-
tive relief;
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(3) Obtain information necessary to
determine whether air pollution
sources are in compliance with applica-
ble laws, regulations, and standards,
including authority to require record-
keeping and to make inspections and
conduct tests of air pollution sources;
and

(4)(i) Require owners or operators of
stationary sources to install, maintain,
and use emissions monitoring devices
and to make periodic reports to the
State on the nature and amounts of
emissions from such stationary
sources; and

(ii) Make the data described in para-
graph (j)(4)(i) of this section available
to the public within a reasonable time
after being reported and as correlated
with any applicable emissions stand-
ards or limitations.

(k)(1) The provisions of law or regula-
tion that the State determines provide
the authorities required under this sec-
tion must be specifically identified,
and copies of such laws or regulations
must be submitted with the SIP revi-
sion.

(2) Legal authority adequate to fulfill
the requirements of paragraphs (j)(3)
and (4) of this section may be delegated
to the State under section 114 of the
CAA.

(1)(1) A SIP revision may assign legal
authority to local agencies in accord-
ance with §51.232.

(2) Bach SIP revision must comply
with §51.240 (regarding general plan re-
quirements).

(m) Each SIP revision must comply
with §51.280 (regarding resources).

(n) Each SIP revision must provide
for State compliance with the report-
ing requirements in §51.125.

(0)(1) Notwithstanding any other pro-
vision of this section, if a State adopts
regulations substantively identical to
subparts AA through II of part 96 of
this chapter (CAIR NOx Annual Trad-
ing Program), incorporates such sub-
parts by reference into its regulations,
or adopts regulations that differ sub-
stantively from such subparts only as
set forth in paragraph (0)(2) of this sec-
tion, then such emissions trading pro-
gram in the State’s SIP revision is
automatically approved as meeting the
requirements of paragraph (e) of this
section, provided that the State has
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the legal authority to take such action
and to implement its responsibilities
under such regulations. Before January
1, 2009, a State’s regulations shall be
considered to be substantively iden-
tical to subparts AA through II of part
96 of this chapter, or differing sub-
stantively only as set forth in para-
graph (0)(2) of this section, regardless
of whether the State’s regulations in-
clude the definition of ‘‘Biomass’,
paragraph (3) of the definition of ‘‘Co-
generation unit’”, and the second sen-
tence of the definition of ‘“Total energy
input” in §96.102 of this chapter pro-
mulgated on October 19, 2007, provided
that the State timely submits to the
Administrator a SIP revision that re-
vises the State’s regulations to include
such provisions. Submission to the Ad-
ministrator of a SIP revision that re-
vises the State’s regulations to include
such provisions shall be considered
timely if the submission is made by
January 1, 2009.

(2) If a State adopts an emissions
trading program that differs sub-
stantively from subparts AA through II
of part 96 of this chapter only as fol-
lows, then the emissions trading pro-
gram is approved as set forth in para-
graph (0)(1) of this section.

(i) The State may decline to adopt
the CAIR NOx opt-in provisions of:

(A) Subpart II of this part and the
provisions applicable only to CAIR NOx
opt-in units in subparts AA through
HH of this part;

(B) Section 96.183(b) of this chapter
and the provisions of subpart II of this
part applicable only to CAIR NOx opt-
in units under §96.188(b); or

(C) Section 96.188(c) of this chapter
and the provisions of subpart II of this
part applicable only to CAIR NOx opt-
in units under §96.188(c).

(ii) The State may decline to adopt
the allocation provisions set forth in
subpart EE of part 96 of this chapter
and may instead adopt any method-
ology for allocating CAIR NOx allow-
ances to individual sources, as follows:

(A) The State’s methodology must
not allow the State to allocate CAIR
NOx allowances for a year in excess of
the amount in the State’s Annual EGU
NOx Budget for such year;
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(B) The State’s methodology must re-
quire that, for EGUs commencing oper-
ation before January 1, 2001, the State
will determine, and notify the Admin-
istrator of, each unit’s allocation of
CAIR NOx allowances by October 31,
2006 for 2009, 2010, and 2011 and by Octo-
ber 31, 2008 and October 31 of each year
thereafter for 4th the year after the
year of the notification deadline;

(C) The State’s methodology must re-
quire that, for EGUs commencing oper-
ation on or after January 1, 2001, the
State will determine, and notify the
Administrator of, each unit’s alloca-
tion of CAIR NOx allowances by Octo-
ber 31 of the year for which the CAIR
NOx allowances are allocated; and

(D) The State’s methodology for allo-
cating the compliance supplement pool
must be substantively identical to
§97.143 (except that the permitting au-
thority makes the allocations and the
Administrator records the allocations
made by the permitting authority) or
otherwise in accordance with para-
graph (e)(4) of this section.

(3) A State that adopts an emissions
trading program in accordance with
paragraph (0)(1) or (2) of this section is
not required to adopt an emissions
trading program in accordance with
paragraph (aa)(1l) or (2) of this section
or §96.124(0)(1) or (2).

(4) If a State adopts an emissions
trading program that differs sub-
stantively from subparts AA through
HH of part 96 of this chapter, other
than as set forth in paragraph (0)(2) of
this section, then such emissions trad-
ing program is not automatically ap-
proved as set forth in paragraph (0)(1)
or (2) of this section and will be re-
viewed by the Administrator for ap-
provability in accordance with the
other provisions of this section, pro-
vided that the NOx allowances issued
under such emissions trading program
shall not, and the SIP revision shall
state that such NOx allowances shall
not, qualify as CAIR NOx allowances or
CAIR NOx Ozone Season allowances
under any emissions trading program
approved under paragraphs (0)(1) or (2)
or (aa)(1l) or (2) of this section.

(p) Notwithstanding any other provi-
sion of this section, a State may adopt,
and include in a SIP revision submitted
by March 31, 2007, regulations relating
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to the Federal CAIR NOx Annual Trad-
ing Program under subparts AA
through HH of part 97 of this chapter as
follows:

(1) The State may adopt, as CAIR
NOx allowance allocation provisions
replacing the provisions in subpart EE
of part 97 of this chapter:

i) Allocation provisions sub-
stantively identical to subpart EE of
part 96 of this chapter, under which the
permitting authority makes the alloca-
tions; or

(ii) Any methodology for allocating
CAIR NOx allowances to individual
sources under which the permitting au-
thority makes the allocations, pro-
vided that:

(A) The State’s methodology must
not allow the permitting authority to
allocate CAIR NOx allowances for a
year in excess of the amount in the
State’s Annual EGU NOx budget for
such year.

(B) The State’s methodology must re-
quire that, for EGUs commencing oper-
ation before January 1, 2001, the per-
mitting authority will determine, and
notify the Administrator of, each
unit’s allocation of CAIR NOx allow-
ances by April 30, 2007 for 2009, 2010, and
2011 and by October 31, 2008 and October
31 of each year thereafter for the 4th
yvear after the year of the notification
deadline.

(C) The State’s methodology must re-
quire that, for EGUs commencing oper-
ation on or after January 1, 2001, the
permitting authority will determine,
and notify the Administrator of, each
unit’s allocation of CAIR NOx allow-
ances by October 31 of the year for
which the CAIR NOx allowances are al-
located.

(2) The State may adopt, as compli-
ance supplement pool provisions re-
placing the provisions in §97.143 of this
chapter:

(i) Provisions for allocating the
State’s compliance supplement pool
that are substantively identical to
§97.143 of this chapter, except that the
permitting authority makes the alloca-
tions and the Administrator records
the allocations made by the permitting
authority;

(ii) Provisions for allocating the
State’s compliance supplement pool
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that are substantively identical to
§96.143 of this chapter; or

(iii) Other provisions for allocating
the State’s compliance supplement
pool that are in accordance with para-
graph (e)(4) of this section.

(3) The State may adopt CAIR opt-in
unit provisions as follows:

(i) Provisions for CAIR opt-in units,
including provisions for applications
for CAIR opt-in permits, approval of
CAIR opt-in permits, treatment of
units as CAIR opt-in units, and alloca-
tion and recordation of CAIR NOx al-
lowances for CAIR opt-in units, that
are substantively identical to subpart
II of part 96 of this chapter and the pro-
visions of subparts AA through HH
that are applicable to CAIR opt-in
units or units for which a CAIR opt-in
permit application is submitted and
not withdrawn and a CAIR opt-in per-
mit is not yet issued or denied;

(ii) Provisions for CAIR opt-in units,
including provisions for applications
for CAIR opt-in permits, approval of
CAIR opt-in permits, treatment of
units as CAIR opt-in units, and alloca-
tion and recordation of CAIR NOx al-
lowances for CAIR opt-in units, that
are substantively identical to subpart
II of part 96 of this chapter and the pro-
visions of subparts AA through HH
that are applicable to CAIR opt-in
units or units for which a CAIR opt-in
permit application is submitted and
not withdrawn and a CAIR opt-in per-
mit is not yet issued or denied, except
that the provisions exclude §96.188(b) of
this chapter and the provisions of sub-
part II of part 96 of this chapter that
apply only to units covered by
§96.188(b) of this chapter; or

(iii) Provisions for applications for
CAIR opt-in units, including provisions
for CAIR opt-in permits, approval of
CAIR opt-in permits, treatment of
units as CAIR opt-in units, and alloca-
tion and recordation of CAIR NOx al-
lowances for CAIR opt-in units, that
are substantively identical to subpart
II of part 96 of this chapter and the pro-
visions of subparts AA through HH
that are applicable to CAIR opt-in
units or units for which a CAIR opt-in
permit application is submitted and
not withdrawn and a CAIR opt-in per-
mit is not yet issued or denied, except
that the provisions exclude §96.188(c) of
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this chapter and the provisions of sub-
part II of part 96 of this chapter that
apply only to units covered by
§96.188(c) of this chapter.

(q) The State’s SIP revision shall
contain control measures and dem-
onstrate that they will result in com-
pliance with the State’s Ozone Season
EGU NOx Budget, if applicable, and
achieve the State’s Ozone Season Non-
EGU NOx Reduction Requirement, if
applicable, for the appropriate periods.
The amounts of the State’s Ozone Sea-
son EGU NOx Budget and Ozone Season
Non-EGU NOx Reduction Requirement
shall be determined as follows:

(1)(i) The Ozone Season EGU NOx
Budget for the State is defined as the
total amount of NOx emissions from all
EGUs in that State for an ozone sea-
son, if the State meets the require-
ments of paragraph (a)(2) of this sec-
tion by imposing control measures, at
least in part, on EGUs. If the State im-
poses control measures under this sec-
tion on only EGUs, the Ozone Season
EGU NOx Budget for the State shall
not exceed the amount, during the in-
dicated periods, specified in paragraph
(q)(2) of this section.

(ii) The Ozone Season Non-EGU NOx
Reduction Requirement, if applicable,
is defined as the total amount of NOx
emission reductions that the State
demonstrates, in accordance with para-
graph (s) of this section, it will achieve
from non-EGUs during the appropriate
period. If the State meets the require-
ments of paragraph (a)(2) of this sec-
tion by imposing control measures on
only non-EGUs, then the State’s Ozone
Season Non-EGU NOx Reduction Re-
quirement shall equal or exceed, during
the appropriate periods, the amount
determined in accordance with para-
graph (q)(3) of this section.

(iii) If a State meets the require-
ments of paragraph (a)(2) of this sec-
tion by imposing control measures on
both EGUs and non-EGUs, then:

(A) The Ozone Season Non-EGU NOx
Reduction Requirement shall equal or
exceed the difference between the
amount specified in paragraph (q)(2) of
this section for the appropriate period
and the amount of the State’s Ozone
Season EGU NOx Budget specified in
the SIP revision for the appropriate pe-
riod; and
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(B) The Ozone Season EGU NOx
Budget shall not exceed, during the in-
dicated periods, the amount specified
in paragraph (q)(2) of this section plus
the amount of the Ozone Season Non-
EGU NOx Reduction Requirement
under paragraph (q)(1)(iii)(A) of this
section for the appropriate period.

(2) For a State that complies with
the requirements of paragraph (a)(2) of
this section by imposing control meas-
ures on only EGUs, the amount of the
Ozone Season EGU NOx Budget, in tons
of NOx per ozone season, shall be as fol-
lows, for the indicated State for the in-
dicated period:

Ozone season OonGmLaJ s’\t‘egion

EGU NOx budget for

State budget for 201% and

2009-2014 thereafter

(tons)
(tons)

Alabama 32,182 26,818
Arkansas 11,515 9,596
Connecticl 2,559 2,559
Delaware 2,226 1,855
District of Columbia 112 94
Florida ... 47,912 39,926
lllinois . 30,701 28,981
Indiana 45,952 39,273
lowa ....... 14,263 11,886
Kentucky 36,045 30,587
Louisiana 17,085 14,238
Maryland ... 12,834 10,695
Massachusetts 7,551 6,293
Michigan ... 28,971 24,142
Mississippi . 8,714 7,262
Missouri ..... 26,678 22,231
New Jersey 6,654 5,545
New York ... 20,632 17,193
North Carolina 28,392 23,660
Ohio ........... 45,664 39,945
Pennsylvania .. 42,171 35,143
South Carolina 15,249 12,707
Tennessee . 22,842 19,035
Virginia ....... 15,994 13,328
West Virginia .. 26,859 26,525
Wisconsin ......cccceeevveeenne 17,987 14,989

(3) For a State that complies with
the requirements of paragraph (a)(2) of
this section by imposing control meas-
ures on only non-EGUs, the amount of
the Ozone Season Non-EGU NOx Reduc-
tion Requirement, in tons of NOx per
ozone season, shall be determined, for
the State for 2009 and thereafter, by
subtracting the amount of the State’s
Ozone Season EGU NOx Budget for the
appropriate year, specified in para-
graph (q)(2) of this section, from the
amount of the State’s NOx baseline
EGU emissions inventory projected for
the ozone season in the appropriate
year, specified in Table 7 of ‘“‘Regional
and State SO, and NOx Budgets’,
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March 2005 (available at: htip:/
www.epa.gov/cleanairinterstaterule).

(4) Notwithstanding the State’s obli-
gation to comply with paragraph (q)(2)
or (3) of this section, the State’s SIP
revision may allow sources required by
the revision to implement NOx emis-
sion control measures to demonstrate
compliance using NOx SIP Call allow-
ances allocated under the NOx Budget
Trading Program for any ozone season
during 2003 through 2008 that have not
been deducted by the Administrator
under the NOx Budget Trading Pro-
gram, if the SIP revision ensures that
such allowances will not be available
for such deduction under the NOx
Budget Trading Program.

(r) Each SIP revision must set forth
control measures to meet the amounts
specified in paragraph (q) of this sec-
tion, as applicable, including the fol-
lowing:

(1) A description of enforcement
methods including, but not limited to:

(i) Procedures for monitoring compli-
ance with each of the selected control
measures;

(ii) Procedures for handling viola-
tions; and

(iii) A designation of agency respon-
sibility for enforcement of implemen-
tation.

(2)(1) If a State elects to impose con-
trol measures on EGUs, then those
measures must impose an ozone season
NOx mass emissions cap on all such
sources in the State.

(ii) If a State elects to impose con-
trol measures on fossil fuel-fired non-
EGUs that are boilers or combustion
turbines with a maximum design heat
input greater than 250 mmBtu/hr, then
those measures must impose an ozone
season NOx mass emissions cap on all
such sources in the State.

(iii) If a State elects to impose con-
trol measures on non-EGUs other than
those described in paragraph (r)(2)(ii)
of this section, then those measures
must impose an ozone season NOx mass
emissions cap on all such sources in
the State or the State must dem-
onstrate why such emissions cap is not
practicable and adopt alternative re-
quirements that ensure that the State
will comply with its requirements
under paragraph (q) of this section, as
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applicable, in 2009 and
years.

(s)(1) Each SIP revision that contains
control measures covering non-EGUs
as part or all of a State’s obligation in
meeting its requirement under para-
graph (a)(2) of this section must dem-
onstrate that such control measures
are adequate to provide for the timely
compliance with the State’s Ozone Sea-
son Non-EGU NOx Reduction Require-
ment under paragraph (q) of this sec-
tion and are not adopted or imple-
mented by the State, as of May 12, 2005,
and are not adopted or implemented by
the federal government, as of the date
of submission of the SIP revision by
the State to EPA.

(2) The demonstration under para-
graph (s)(1) of this section must include
the following, with respect to each
source category of non-EGUs for which
the SIP revision requires control meas-
ures:

(i) A detailed historical baseline in-
ventory of NOx mass emissions from
the source category in a representative
ozone season consisting, at the State’s
election, of the ozone season in 2002,
2003, 2004, or 2005, or an average of 2 or
more of those ozone seasons, absent the
control measures specified in the SIP
revision.

(A) This inventory must represent es-
timates of actual emissions based on
monitoring data in accordance with
subpart H of part 75 of this chapter, if
the source category is subject to moni-
toring requirements in accordance with
subpart H of part 75 of this chapter.

(B) In the absence of monitoring data
in accordance with subpart H of part 75
of this chapter, actual emissions must
be quantified, to the maximum extent
practicable, with the same degree of
assurance with which emissions are
quantified for sources subject to sub-
part H of part 75 of this chapter and
using source-specific or source-cat-
egory-specific assumptions that ensure
a source’s or source category’s actual
emissions are not overestimated. If a
State uses factors to estimate emis-
sions, production or utilization, or ef-
fectiveness of controls or rules for a
source category, such factors must be
chosen to ensure that emissions are
not overestimated.

subsequent
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(C) For measures to reduce emissions
from motor vehicles, emission esti-
mates must be based on an emissions
model that has been approved by EPA
for use in SIP development and must
be consistent with the planning as-
sumptions regarding vehicle miles
traveled and other factors current at
the time of the SIP development.

(D) For measures to reduce emissions
from nonroad engines or vehicles,
emission estimates methodologies
must be approved by EPA.

(ii) A detailed baseline inventory of
NOx mass emissions from the source
category in ozone seasons 2009 and 2015,
absent the control measures specified
in the SIP revision and reflecting
changes in these emissions from the
historical baseline ozone season to the
ozone seasons 2009 and 2015, based on
projected changes in the production
input or output, population, vehicle
miles traveled, economic activity, or
other factors as applicable to this
source category.

(A) These inventories must account
for implementation of any control
measures that are adopted or imple-
mented by the State, as of May 12, 2005,
or adopted or implemented by the fed-
eral government, as of the date of sub-
mission of the SIP revision by the
State to EPA, and must exclude any
control measures specified in the SIP
revision to meet the NOx emissions re-
duction requirements of this section.

(B) Economic and population fore-
casts must be as specific as possible to
the applicable industry, State, and
county of the source or source category
and must be consistent with both na-
tional projections and relevant official
planning assumptions including esti-
mates of population and vehicle miles
traveled developed through consulta-
tion between State and local transpor-
tation and air quality agencies. How-
ever, if these official planning assump-
tions are inconsistent with official U.S.
Census projections of population or
with energy consumption projections
contained in the U.S. Department of
Energy’s most recent Annual Energy
Outlook, then the SIP revision must
make adjustments to correct the in-
consistency or must demonstrate how
the official planning assumptions are
more accurate.
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(C) These inventories must account
for any changes in production method,
materials, fuels, or efficiency that are
expected to occur between the histor-
ical baseline ozone season and ozone
season 2009 or ozone season 2015, as ap-
propriate.

(iii) A projection of NOx mass emis-
sions in ozone season 2009 and ozone
season 2015 from the source category
assuming the same projected changes
as under paragraph (s)(2)(ii) of this sec-
tion and resulting from implementa-
tion of each of the control measures
specified in the SIP revision.

(A) These inventories must address
the possibility that the State’s new
control measures may cause produc-
tion or utilization, and emissions, to
shift to unregulated or less stringently
regulated sources in the source cat-
egory in the same or another State,
and these inventories must include any
such amounts of emissions that may
shift to such other sources.

(B) The State must provide EPA with
a summary of the computations, as-
sumptions, and judgments used to de-
termine the degree of reduction in pro-
jected ozone season 2009 and ozone sea-
son 2015 NOx emissions that will be
achieved from the implementation of
the new control measures compared to
the relevant baseline emissions inven-
tory.

(iv) The result of subtracting the
amounts in paragraph (s)(2)(iii) of this
section for ozone season 2009 and ozone
season 2015, respectively, from the
lower of the amounts in paragraph
(8)(2)(1) or (s)(2)(ii) of this section for
ozone season 2009 and ozone season
2015, respectively, may be credited to-
wards the State’s Ozone Season Non-
EGU NOx Reduction Requirement in
paragraph (q)(3) of this section for the
appropriate period.

(v) Each SIP revision must identify
the sources of the data used in each es-
timate and each projection of emis-
sions.

(t) Bach SIP revision must comply
with §51.116 (regarding data avail-
ability).

(u) Each SIP revision must provide
for monitoring the status of compli-
ance with any control measures adopt-
ed to meet the State’s requirements
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under paragraph (q) of this section as
follows:

(1) The SIP revision must provide for
legally enforceable procedures for re-
quiring owners or operators of sta-
tionary sources to maintain records of,
and periodically report to the State:

(i) Information on the amount of NOx
emissions from the stationary sources;
and

(ii) Other information as may be nec-
essary to enable the State to determine
whether the sources are in compliance
with applicable portions of the control
measures;

(2) The SIP revision must comply
with §51.212 (regarding testing, inspec-
tion, enforcement, and complaints);

(3) If the SIP revision contains any
transportation control measures, then
the SIP revision must comply with
§51.213 (regarding transportation con-
trol measures);

(4)(i) If the SIP revision contains
measures to control EGUs, then the
SIP revision must require such sources
to comply with the monitoring, record-
keeping, and reporting provisions of
subpart H of part 75 of this chapter.

(ii) If the SIP revision contains meas-
ures to control fossil fuel-fired non-
EGUs that are boilers or combustion
turbines with a maximum design heat
input greater than 250 mmBtu/hr, then
the SIP revision must require such
sources to comply with the monitoring,
recordkeeping, and reporting provi-
sions of subpart H of part 75 of this
chapter.

(iii) If the SIP revision contains
measures to control any other non-
EGUs that are not described in para-
graph (u)(4)(ii) of this section, then the
SIP revision must require such sources
to comply with the monitoring, record-
keeping, and reporting provisions of
subpart H of part 75 of this chapter, or
the State must demonstrate why such
requirements are not practicable and
adopt alternative requirements that
ensure that the required emissions re-
ductions will be quantified, to the max-
imum extent practicable, with the
same degree of assurance with which
emissions are quantified for sources
subject to subpart H of part 75 of this
chapter.

(v) Each SIP revision must show that
the State has legal authority to carry
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out the SIP revision, including author-
ity to:

(1) Adopt emissions standards and
limitations and any other measures
necessary for attainment and mainte-
nance of the State’s relevant Ozone
Season EGU NOx Budget or the Ozone
Season Non-EGU NOx Reduction Re-
quirement, as applicable, under para-
graph (q) of this section;

(2) Enforce applicable laws, regula-
tions, and standards and seek injunc-
tive relief;

(3) Obtain information necessary to
determine whether air pollution
sources are in compliance with applica-
ble laws, regulations, and standards,
including authority to require record-
keeping and to make inspections and
conduct tests of air pollution sources;
and

(4)(1) Require owners or operators of
stationary sources to install, maintain,
and use emissions monitoring devices
and to make periodic reports to the
State on the nature and amounts of
emissions from such stationary
sources; and

(ii) Make the data described in para-
graph (v)(4)(i) of this section available
to the public within a reasonable time
after being reported and as correlated
with any applicable emissions stand-
ards or limitations.

(w)(1) The provisions of law or regu-
lation that the State determines pro-
vide the authorities required under this
section must be specifically identified,
and copies of such laws or regulations
must be submitted with the SIP revi-
sion.

(2) Legal authority adequate to fulfill
the requirements of paragraphs (v)(3)
and (4) of this section may be delegated
to the State under section 114 of the
CAA.

(x)(1) A SIP revision may assign legal
authority to local agencies in accord-
ance with §51.232.

(2) Bach SIP revision must comply
with §51.240 (regarding general plan re-
quirements).

(y) Each SIP revision must comply
with §51.280 (regarding resources).

(z) Each SIP revision must provide
for State compliance with the report-
ing requirements in §51.125.

(aa)(1) Notwithstanding any other
provision of this section, if a State
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adopts regulations substantively iden-
tical to subparts AAAA through IIII of
part 96 of this chapter (CAIR Ozone
Season NOx Trading Program), incor-
porates such subparts by reference into
its regulations, or adopts regulations
that differ substantively from such
subparts only as set forth in paragraph
(aa)(2) of this section, then such emis-
sions trading program in the State’s
SIP revision is automatically approved
as meeting the requirements of para-
graph (q) of this section, provided that
the State has the legal authority to
take such action and to implement its
responsibilities under such regulations.
Before January 1, 2009, a State’s regu-
lations shall be considered to be sub-
stantively identical to subparts AAAA
through IIII of part 96 of the chapter,
or differing substantively only as set
forth in paragraph (0)(2) of this section,
regardless of whether the State’s regu-
lations include the definition of ‘‘Bio-
mass’’, paragraph (3) of the definition
of ““Cogeneration unit”’, and the second
sentence of the definition of ‘“Total en-
ergy input’” in §96.302 of this chapter
promulgated on October 19, 2007, pro-
vided that the State timely submits to
the Administrator a SIP revision that
revises the State’s regulations to in-
clude such provisions. Submission to
the Administrator of a SIP revision
that revises the State’s regulations to
include such provisions shall be consid-
ered timely if the submission is made
by January 1, 2009.

(2) If a State adopts an emissions
trading program that differs sub-
stantively from subparts AAAA
through IIII of part 96 of this chapter
only as follows, then the emissions
trading program is approved as set
forth in paragraph (aa)(1) of this sec-
tion.

(i) The State may expand the appli-
cability provisions in §96.304 to include
all non-EGUs subject to the State’s
emissions trading program approved
under §51.121(p).

(i) The State may decline to adopt
the CAIR NOx Ozone Season opt-in pro-
visions of:

(A) Subpart IIII of this part and the
provisions applicable only to CAIR NOx
Ozone Season opt-in units in subparts
AAAA through HHHH of this part;
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(B) Section 96.388(b) of this chapter
and the provisions of subpart IIII of
this part applicable only to CAIR NOx
Ozone Season opt-in units under
§96.388(b); or

(C) Section 96.388(c) of this chapter
and the provisions of subpart IIII of
this part applicable only to CAIR NOx
Ozone Season opt-in units under
§96.388(c).

(iii) The State may decline to adopt
the allocation provisions set forth in
subpart EEEE of part 96 of this chapter
and may instead adopt any method-
ology for allocating CAIR NOx Ozone
Season allowances to individual
sources, as follows:

(A) The State may provide for
issuance of an amount of CAIR Ozone
Season NOx allowances for an ozone
season, in addition to the amount in
the State’s Ozone Season EGU NOx
Budget for such ozone season, not ex-
ceeding the amount of NOx SIP Call al-
lowances allocated for the ozone season
under the NOx Budget Trading Pro-
gram to non-EGUs that the applica-
bility provisions in §96.304 are ex-
panded to include under paragraph
(aa)(2)(i) of this section;

(B) The State’s methodology must
not allow the State to allocate CAIR
Ozone Season NOx allowances for an
ozone season in excess of the amount in
the State’s Ozone Season EGU NOx
Budget for such ozone season plus any
additional amount of CAIR Ozone Sea-
son NOx allowances issued under para-
graph (aa)(2)(iii)(A) of this section for
such ozone season;

(C) The State’s methodology must re-
quire that, for EGUs commencing oper-
ation before January 1, 2001, the State
will determine, and notify the Admin-
istrator of, each unit’s allocation of
CAIR NOx allowances by October 31,
2006 for the ozone seasons 2009, 2010,
and 2011 and by October 31, 2008 and Oc-
tober 31 of each year thereafter for the
ozone season in the 4th year after the
year of the notification deadline; and

(D) The State’s methodology must
require that, for EGUs commencing op-
eration on or after January 1, 2001, the
State will determine, and notify the
Administrator of, each unit’s alloca-
tion of CAIR Ozone Season NOx allow-
ances by July 31 of the calendar year of
the ozone season for which the CAIR
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Ozone Season NOx allowances are allo-
cated.

(3) A State that adopts an emissions
trading program in accordance with
paragraph (aa)(1l) or (2) of this section
is not required to adopt an emissions
trading program in accordance with
paragraph (0)(1) or (2) of this section or
§51.153(0)(1) or (2).

(4) If a State adopts an emissions
trading program that differs sub-
stantively  from subparts AAAA
through IIII of part 96 of this chapter,
other than as set forth in paragraph
(aa)(2) of this section, then such emis-
sions trading program is not automati-
cally approved as set forth in para-
graph (aa)(1) or (2) of this section and
will be reviewed by the Administrator
for approvability in accordance with
the other provisions of this section,
provided that the NOx allowances
issued under such emissions trading
program shall not, and the SIP revision
shall state that such NOx allowances
shall not, qualify as CAIR NOx allow-
ances or CAIR Ozone Season NOx al-
lowances under any emissions trading
program approved under paragraphs
(0)(1) or (2) or (aa)(1) or (2) of this sec-
tion.

(bb)(1)(i) The State may revise its
SIP to provide that, for each ozone sea-
son during which a State implements
control measures on EGUs or non-
EGUs through an emissions trading
program approved under paragraph
(aa)(1) or (2) of this section, such EGUs
and non-EGUs shall not be subject to
the requirements of the State’s SIP
meeting the requirements of §51.121, if
the State meets the requirement in
paragraph (bb)(1)(ii) of this section.

(ii) For a State under paragraph
(bb)(1)(i) of this section, if the State’s
amount of tons specified in paragraph
(a)(2) of this section exceeds the
State’s amount of NOx SIP Call allow-
ances allocated for the ozone season in
2009 or in any year thereafter for the
same types and sizes of units as those
covered by the amount of tons specified
in paragraph (q)(2) of this section, then
the State must replace the former
amount for such ozone season by the
latter amount for such ozone season in
applying paragraph (q) of this section.

(2) Rhode Island may revise its SIP
to provide that, for each ozone season
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during which Rhode Island implements
control measures on EGUs and non-
EGUs through an emissions trading
program adopted in regulations that
differ substantively from subparts
AAAA through IIII of part 96 of this
chapter as set forth in this paragraph,
such EGUs and non-EGUs shall not be
subject to the requirements of the
State’s SIP meeting the requirements
of §51.121.

(i) Rhode Island must expand the ap-
plicability provisions in §96.304 to in-
clude all non-EGUs subject to Rhode
Island’s emissions trading program ap-
proved under §51.121(p).

(ii) Rhode Island may decline to
adopt the CAIR NOx Ozone Season opt-
in provisions of:

(A) Subpart IIII of this part and the
provisions applicable only to CAIR NOx
Ozone Season opt-in units in subparts
AAAA through HHHH of this part;

(B) Section 96.388(b) of this chapter
and the provisions of subpart IIII of
this part applicable only to CAIR NOx
Ozone Season opt-in units under
§96.388(b); or

(C) Section 96.388(c) of this chapter
and the provisions of subpart IIII of
this part applicable only to CAIR NOx
Ozone Season opt-in units under
§96.388(c).

(iii) Rhode Island may adopt the allo-
cation provisions set forth in subpart
EEEE of part 96 of this chapter, pro-
vided that Rhode Island must provide
for issuance of an amount of CAIR
Ozone Season NOx allowances for an
ozone season not exceeding 936 tons for
2009 and thereafter;

(iv) Rhode Island may adopt any
methodology for allocating CAIR NOx
Ozone Season allowances to individual
sources, as follows:

(A) Rhode Island’s methodology must
not allow Rhode Island to allocate
CAIR Ozone Season NOx allowances for
an ozone season in excess of 936 tons
for 2009 and thereafter;

(B) Rhode Island’s methodology must
require that, for EGUs commencing op-
eration before January 1, 2001, Rhode
Island will determine, and notify the
Administrator of, each unit’s alloca-
tion of CAIR NOx allowances by Octo-
ber 31, 2006 for the ozone seasons 2009,
2010, and 2011 and by October 31, 2008
and October 31 of each year thereafter
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for the ozone season in the 4th year
after the year of the notification dead-
line; and

(C) Rhode Island’s methodology must
require that, for EGUs commencing op-
eration on or after January 1, 2001,
Rhode Island will determine, and no-
tify the Administrator of, each unit’s
allocation of CAIR Ozone Season NOx
allowances by July 31 of the calendar
year of the ozone season for which the
CAIR Ozone Season NOx allowances are
allocated.

(3) Notwithstanding a SIP revision by
a State authorized under paragraph
(bb)(1) of this section or by Rhode Is-
land under paragraph (bb)(2) of this
section, if the State’s or Rhode Island’s
SIP that, without such SIP revision,
imposes control measures on EGUs or
non-EGUs under §51.121 is determined
by the Administrator to meet the re-
quirements of §51.121, such SIP shall be
deemed to continue to meet the re-
quirements of §51.121.

(cc) The terms used in this section
shall have the following meanings:

Administrator means the Adminis-
trator of the United States Environ-
mental Protection Agency or the Ad-
ministrator’s duly authorized rep-
resentative.

Allocate or allocation means, with re-
gard to allowances, the determination
of the amount of allowances to be ini-
tially credited to a source or other en-
tity.

Biomass means—

(1) Any organic material grown for
the purpose of being converted to en-
ergy;

(2) Any organic byproduct of agri-
culture that can be converted into en-
ergy; or

(3) Any material that can be con-
verted into energy and is nonmerchant-
able for other purposes, that is seg-
regated from other nonmerchantable
material, and that is;

(i) A forest-related organic resource,
including mill residues, precommercial
thinnings, slash, brush, or byproduct
from conversion of trees to merchant-
able material; or

(ii) A wood material, including pal-
lets, crates, dunnage, manufacturing
and construction materials (other than
pressure-treated, chemically-treated,
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or painted wood products), and land-
scape or right-of-way tree trimmings.

Boiler means an enclosed fossil- or
other-fuel-fired combustion device used
to produce heat and to transfer heat to
recirculating water, steam, or other
medium.

Bottoming-cycle cogeneration unit
means a cogeneration unit in which the
energy input to the unit is first used to
produce useful thermal energy and at
least some of the reject heat from the
useful thermal energy application or
process is then used for electricity pro-
duction.

Clean Air Act or CAA means the Clean
Air Act, 42 U.S.C. 7401, et seq.

Cogeneration unit means a stationary,
fossil-fuel-fired boiler or stationary,
fossil-fuel-fired combustion turbine:

(1) Having equipment used to produce
electricity and useful thermal energy
for industrial, commercial, heating, or
cooling purposes through the sequen-
tial use of energy; and

(2) Producing during the 12-month pe-
riod starting on the date the unit first
produces electricity and during any
calendar year after the calendar year
in which the unit first produces elec-
tricity—

(i) For a topping-cycle cogeneration
unit,

(A) Useful thermal energy not less
than 5 percent of total energy output;
and

(B) Useful power that, when added to
one-half of useful thermal energy pro-
duced, is not less then 42.5 percent of
total energy input, if useful thermal
energy produced is 15 percent or more
of total energy output, or not less than
45 percent of total energy input, if use-
ful thermal energy produced is less
than 15 percent of total energy output.

(ii) For a bottoming-cycle cogenera-
tion unit, useful power not less than 45
percent of total energy input;

(3) Provided that the total energy
input under paragraphs (2)(i)(B) and
(2)(ii) of this definition shall equal the
unit’s total energy input from all fuel
except biomass if the unit is a boiler.

Combustion turbine means:

(1) An enclosed device comprising a
compressor, a combustor, and a turbine
and in which the flue gas resulting
from the combustion of fuel in the
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combustor passes through the turbine,
rotating the turbine; and

(2) If the enclosed device under para-
graph (1) of this definition is combined
cycle, any associated duct burner, heat
recovery steam generator, and steam
turbine.

Commence operation means to have
begun any mechanical, chemical, or
electronic process, including, with re-
gard to a unit, start-up of a unit’s com-
bustion chamber.

Electric generating unit or EGU means:

(1)(i) Except as provided in paragraph
(2) of this definition, a stationary, fos-
sil-fuel-fired boiler or stationary, fos-
sil-fuel-fired combustion turbine serv-
ing at any time, since the later of No-
vember 15, 1990 or the start-up of the
unit’s combustion chamber, a gener-
ator with nameplate capacity of more
than 256 MWe producing electricity for
sale.

(ii) If a stationary boiler or sta-
tionary combustion turbine that, under
paragraph (1)(i) of this section, is not
an electric generating unit begins to
combust fossil fuel or to serve a gener-
ator with nameplate capacity of more
than 26 MWe producing electricity for
sale, the unit shall become an electric
generating unit as provided in para-
graph (1)(i) of this section on the first
date on which it both combusts fossil
fuel and serves such generator.

(2) A unit that meets the require-
ments set forth in paragraphs (2)(i)(A),
(2)({i)(A), or (2)(ii)(B) of this definition
paragraph shall not be an electric gen-
erating unit:

(i)(A) Any unit that is an electric
generating unit under paragraph (1)(i)
or (ii) of this definition:

(I) Qualifying as a cogeneration unit
during the 12-month period starting on
the date the unit first produces elec-
tricity and continuing to qualify as a
cogeneration unit; and

(2) Not serving at any time, since the
later of November 15, 1990 or the start-
up of the unit’s combustion chamber, a
generator with nameplate capacity of
more than 25 MWe supplying in any
calendar year more than one-third of
the unit’s potential electric output ca-
pacity or 219,000 MWh, whichever is
greater, to any utility power distribu-
tion system for sale.
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(B) If a unit qualifies as a cogenera-
tion unit during the 12-month period
starting on the date the unit first pro-
duces electricity and meets the re-
quirements of paragraphs (2)(i)(A) of
this section for at least one calendar
year, but subsequently no longer meets
all such requirements, the unit shall
become an electric generating unit
starting on the earlier of January 1
after the first calendar year during
which the unit first no longer qualifies
as a cogeneration unit or January 1
after the first calendar year during
which the unit no longer meets the re-
quirements of paragraph (2)(i)(A)(2) of
this section.

(ii)(A) Any unit that is an electric
generating unit under paragraph (1)(i)
or (ii) of this definition commencing
operation before January 1, 1985:

(I) Qualifying as a solid waste incin-
eration unit; and

(2) With an average annual fuel con-
sumption of non-fossil fuel for 1985-1987
exceeding 80 percent (on a Btu basis)
and an average annual fuel consump-
tion of non-fossil fuel for any 3 con-
secutive calendar years after 1990 ex-
ceeding 80 percent (on a Btu basis).

(B) Any unit that is an electric gen-
erating unit under paragraph (1)(i) or
(ii) of this definition commencing oper-
ation on or after January 1, 1985:

(I) Qualifying as a solid waste incin-
eration unit; and

(2) With an average annual fuel con-
sumption of non-fossil fuel for the first
3 calendar years of operation exceeding
80 percent (on a Btu basis) and an aver-
age annual fuel consumption of non-
fossil fuel for any 3 consecutive cal-
endar years after 1990 exceeding 80 per-
cent (on a Btu basis).

(C) If a unit qualifies as a solid waste
incineration unit and meets the re-
quirements of paragraph (2)(ii)(A) or
(B) of this section for at least 3 con-
secutive calendar years, but subse-
quently no longer meets all such re-
quirements, the unit shall become an
electric generating unit starting on the
earlier of January 1 after the first cal-
endar year during which the unit first
no longer qualifies as a solid waste in-
cineration unit or January 1 after the
first 3 consecutive calendar years after
1990 for which the unit has an average
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annual fuel consumption of fossil fuel
of 20 percent or more.

Fossil fuel means natural gas, petro-
leum, coal, or any form of solid, liquid,
or gaseous fuel derived from such ma-
terial.

Fossil-fuel-fired means, with regard to
a unit, combusting any amount of fos-
sil fuel in any calendar year.

Generator means a device that pro-
duces electricity.

Mazximum design heat input means the
maximum amount of fuel per hour (in
Btu/hr) that a unit is capable of com-
busting on a steady state basis as of
the initial installation of the unit as
specified by the manufacturer of the
unit.

NAAQ®S means National Ambient Air
Quality Standard.

Nameplate capacity means, starting
from the initial installation of a gener-
ator, the maximum electrical gener-
ating output (in MWe) that the gener-
ator is capable of producing on a
steady state basis and during contin-
uous operation (when not restricted by
seasonal or other deratings) as of such
installation as specified by the manu-
facturer of the generator or, starting
from the completion of any subsequent
physical change in the generator re-
sulting in an increase in the maximum
electrical generating output (in MWe)
that the generator is capable of pro-
ducing on a steady state basis and dur-
ing continuous operation (when not re-
stricted by seasonal or other
deratings), such increased maximum
amount as of such completion as speci-
fied by the person conducting the phys-
ical change.

Non-EGU means a source of NOx
emissions that is not an EGU.

NOx Budget Trading Program means a
multi-state nitrogen oxides air pollu-
tion control and emission reduction
program approved and administered by
the Administrator in accordance with
subparts A through I of this part and
§51.121, as a means of mitigating inter-
state transport of ozone and nitrogen
oxides.

NOx SIP Call allowance means a lim-
ited authorization issued by the Ad-
ministrator under the NOx Budget
Trading Program to emit up to one ton
of nitrogen oxides during the ozone
season of the specified year or any year
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thereafter, provided that the provision
in §51.121(b)(2)(ii)(E) shall not be used
in applying this definition.

Ozone season means the period, which
begins May 1 and ends September 30 of
any year.

Potential electrical output capacity
means 33 percent of a unit’s maximum
design heat input, divided by 3,413 Btu/
kWh, divided by 1,000 KWh/MWh, and
multiplied by 8,760 hr/yr.

Sequential use of energy means:

(1) For a topping-cycle cogeneration
unit, the use of reject heat from elec-
tricity production in a useful thermal
energy application or process; or

(2) For a bottoming-cycle cogenera-
tion unit, the use of reject heat from
useful thermal energy application or
process in electricity production.

Solid waste incineration unit means a
stationary, fossil-fuel-fired boiler or
stationary, fossil-fuel-fired combustion
turbine that is a ‘‘solid waste inciner-
ation unit” as defined in section
129(2)(1) of the Clean Air Act.

Topping-cycle cogeneration unit means
a cogeneration unit in which the en-
ergy input to the unit is first used to
produce useful power, including elec-
tricity, and at least some of the reject
heat from the electricity production is
then used to provide useful thermal en-
ergy.

Total energy input means, with regard
to a cogeneration unit, total energy of
all forms supplied to the cogeneration
unit, excluding energy produced by the
cogeneration unit itself. Each form of
energy supplied shall be measured by
the lower heating value of that form of
energy calculated as follows:

LHV = HHV - 10.55(W + 9H)

Where:

LHV = lower heating value of fuel in Btu/lb,
HHYV = higher heating value of fuel in Btu/lb,
W = Weight % of moisture in fuel, and

H = Weight % of hydrogen in fuel.

Total energy output means, with re-
gard to a cogeneration unit, the sum of
useful power and useful thermal energy
produced by the cogeneration unit.

Unit means a stationary, fossil-fuel-
fired boiler or a stationary, fossil-fuel-
fired combustion turbine.

Useful power means, with regard to a
cogeneration unit, electricity or me-
chanical energy made available for use,
excluding any such energy used in the
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power production process (which proc-
ess includes, but is not limited to, any
on-site processing or treatment of fuel
combusted at the unit and any on-site
emission controls).

Useful thermal energy means, with re-
gard to a cogeneration unit, thermal
energy that is:

(1) Made available to an industrial or
commercial process, excluding any
heat contained in condensate return or
makeup water;

(2) Used in a heating application (e.g.,
space heating or domestic hot water
heating); or

(3) Used in a space cooling applica-
tion (i.e., thermal energy used by an
absorption chiller).

Utility power distribution system means
the portion of an electricity grid owned
or operated by a utility and dedicated
to delivering electricity to customers.

(dd) New Hampshire may revise its
SIP to implements control measures on
EGUs and non-EGUs through an emis-
sions trading program adopted in regu-
lations that differ substantively from
subparts AAAA through IIII of part 96
of this chapter as set forth in this para-
graph.

(1) New Hampshire must expand the
applicability provisions in §96.304 of
this chapter to include all non-EGUs
subject to New Hampshire’s emissions
trading program at New Hampshire
Code of Administrative Rules, chapter
Env-A 3200 (2004).

(2) New Hampshire may decline to
adopt the CAIR NOx Ozone Season opt-
in provisions of:

(i) Subpart IIII of this part and the
provisions applicable only to CAIR NOx
Ozone Season opt-in units in subparts
AAAA through HHHH of this part;

(ii) Section 96.388(b) of this chapter
and the provisions of subpart IIII of
this part applicable only to CAIR NOx
Ozone Season opt-in units under
§96.388(b); or

(iii) Section 96.388(c) of this chapter
and the provisions of subpart IIII of
this part applicable only to CAIR NOx
Ozone Season opt-in units under
§96.388(c).

(3) New Hampshire may adopt the al-
location provisions set forth in subpart
EEEE of part 96 of this chapter, pro-
vided that New Hampshire must pro-
vide for issuance of an amount of CAIR
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Ozone Season NOx allowances for an
ozone season not exceeding 3,000 tons
for 2009 and thereafter;

(4) New Hampshire may adopt any
methodology for allocating CAIR NOx
Ozone Season allowances to individual
sources, as follows:

(i) New Hampshire’s methodology
must not allow New Hampshire to allo-
cate CAIR Ozone Season NOx allow-
ances for an ozone season in excess of
3,000 tons for 2009 and thereafter;

(ii) New Hampshire’s methodology
must require that, for EGUs com-
mencing operation before January 1,
2001, New Hampshire will determine,
and notify the Administrator of, each
unit’s allocation of CAIR NOx allow-
ances by October 31, 2006 for the ozone
seasons 2009, 2010, and 2011 and by Octo-
ber 31, 2008 and October 31 of each year
thereafter for the ozone season in the
4th year after the year of the notifica-
tion deadline; and

(iii) New Hampshire’s methodology
must require that, for EGUs com-
mencing operation on or after January
1, 2001, New Hampshire will determine,
and notify the Administrator of, each
unit’s allocation of CAIR Ozone Season
NOx allowances by July 31 of the cal-
endar year of the ozone season for
which the CAIR Ozone Season NOx al-
lowances are allocated.

(ee) Notwithstanding any other pro-
vision of this section, a State may
adopt, and include in a SIP revision
submitted by March 31, 2007, regula-
tions relating to the Federal CAIR NOx
Ozone Season Trading Program under
subparts AAAA through HHHH of part
97 of this chapter as follows:

(1) The State may adopt, as applica-
bility provisions replacing the provi-
sions in §97.304 of this chapter, provi-
sions for applicability that are sub-
stantively identical to the provisions
in §96.304 of this chapter expanded to
include all non-EGUs subject to the
State’s emissions trading program ap-
proved under §51.121(p). Before January
1, 2009, a State’s applicability provi-
sions shall be considered to be sub-
stantively identical to §96.304 of this
chapter (with the expansion allowed
under this paragraph) regardless of
whether the State’s regulations include
the definition of ‘““‘Biomass’’, paragraph
(3) of the definition of ‘‘Cogeneration
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unit”’, and the second sentence of the
definition of ‘““Total energy input” in
§97.102 of this chapter promulgated on
October 19, 2007, provided that the
State timely submits to the Adminis-
trator a SIP revision that revises the
State’s regulations to include such pro-
visions. Submission to the Adminis-
trator of a SIP revision that revises
the State’s regulations to include such
provisions shall be considered timely if
the submission is made by January 1,
2009.

(2) The State may adopt, as CAIR
NOx Ozone Season allowance allocation
provisions replacing the provisions in
subpart EEEE of part 97 of this chap-
ter:

i) Allocation provisions sub-
stantively identical to subpart EEEE
of part 96 of this chapter, under which
the permitting authority makes the al-
locations; or

(ii) Any methodology for allocating
CAIR NOx Ozone Season allowances to
individual sources under which the per-
mitting authority makes the alloca-
tions, provided that:

(A) The State may provide for
issuance of an amount of CAIR Ozone
Season NOx allowances for an ozone
season, in addition to the amount in
the State’s Ozone Season EGU NOx
Budget for such ozone season, not ex-
ceeding the portion of the State’s trad-
ing program budget, under the State’s
emissions trading program approved
under §51.121(p), attributed to the non-
EGUs that the applicability provisions
in §96.304 of this chapter are expanded
to include under paragraph (ee)(1) of
this section.

(B) The State’s methodology must
not allow the State to allocate CAIR
Ozone Season NOx allowances for an
ozone season in excess of the amount in
the State’s Ozone Season EGU NOx
Budget for such ozone season plus any
additional amount of CAIR Ozone Sea-
son NOx allowances issued under para-
graph (ee)(2)(ii)(A) of this section for
such ozone season.

(C) The State’s methodology must re-
quire that, for EGUs commencing oper-
ation before January 1, 2001, the per-
mitting authority will determine, and
notify the Administrator of, each
unit’s allocation of CAIR NOx Ozone
Season allowances by April 30, 2007 for
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2009, 2010, and 2011 and by October 31,
2008 and October 31 of each year there-
after for the 4th year after the year of
the notification deadline.

(D) The State’s methodology must
require that, for EGUs commencing op-
eration on or after January 1, 2001, the
permitting authority will determine,
and notify the Administrator of, each
unit’s allocation of CAIR NOx Ozone
Season allowances by July 31 of the
year for which the CAIR NOx Ozone
Season allowances are allocated.

(3) The State may adopt CAIR opt-in
unit provisions as follows:

(i) Provisions for CAIR opt-in units,
including provisions for applications
for CAIR opt-in permits, approval of
CAIR opt-in permits, treatment of
units as CAIR opt-in units, and alloca-
tion and recordation of CAIR NOx
Ozone Season allowances for CAIR opt-
in units, that are substantively iden-
tical to subpart IIII of part 96 of this
chapter and the provisions of subparts
AAAA through HHHH that are applica-
ble to CAIR opt-in units or units for
which a CAIR opt-in permit application
is submitted and not withdrawn and a
CAIR opt-in permit is not yet issued or
denied;

(ii) Provisions for CAIR opt-in units,
including provisions for applications
for CAIR opt-in permits, approval of
CAIR opt-in permits, treatment of
units as CAIR opt-in units, and alloca-
tion and recordation of CAIR NOx
Ozone Season allowances for CAIR opt-
in units, that are substantively iden-
tical to subpart IIII of part 96 of this
chapter and the provisions of subparts
AAAA through HHHH that are applica-
ble to CAIR opt-in units or units for
which a CAIR opt-in permit application
is submitted and not withdrawn and a
CAIR opt-in permit is not yet issued or
denied, except that the provisions ex-
clude §96.388(b) of this chapter and the
provisions of subpart IIII of part 96 of
this chapter that apply only to units
covered by §96.388(b) of this chapter; or

(iii) Provisions for applications for
CAIR opt-in units, including provisions
for CAIR opt-in permits, approval of
CAIR opt-in permits, treatment of
units as CAIR opt-in units, and alloca-
tion and recordation of CAIR NOx al-
lowances for CAIR opt-in units, that
are substantively identical to subpart
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IIII of part 96 of this chapter and the
provisions of subparts AAAA through
HHHH that are applicable to CAIR opt-
in units or units for which a CAIR opt-
in permit application is submitted and
not withdrawn and a CAIR opt-in per-
mit is not yet issued or denied, except
that the provisions exclude §96.388(c) of
this chapter and the provisions of sub-
part IIII of part 96 of this chapter that
apply only to units covered by
§96.388(c) of this chapter.

[70 FR 25319, May 12, 2005, as amended at 71
FR 25301, 25370, Apr. 28, 2006; 71 FR 74793, Dec.
13, 2006; 72 FR 59203, Oct. 19, 2007]

§51.124 Findings and requirements for
submission of State implementation
plan revisions relating to emissions
of sulfur dioxide pursuant to the
Clean Air Interstate Rule.

(a) Under section 110(a)(1) of the
CAA, 42 U.S.C. 7410(a)(1), the Adminis-
trator determines that each State iden-
tified in paragraph (c) of this section
must submit a SIP revision to comply
with the requirements of section
110(a)(2)(D)(1)(I) of the CAA, 42 U.S.C.
7410(a2)(2)(D)(1)(I), through the adoption
of adequate provisions prohibiting
sources and other activities from emit-
ting SO, in amounts that will con-
tribute significantly to nonattainment
in, or interfere with maintenance by,
one or more other States with respect
to the fine particles (PM,s) NAAQS.

(b) For each State identified in para-
graph (c) of this section, the SIP revi-
sion required under paragraph (a) of
this section will contain adequate pro-
visions, for purposes of complying with
section 110(a)(2)(D)(1)(I) of the CAA, 42
U.S.C. 7410(a)(2)(D)(1)(I), only if the SIP
revision contains control measures
that assure compliance with the appli-
cable requirements of this section.

(c) The following States are subject
to the requirements of this section:
Alabama, Delaware, Florida, Georgia,
Illinois, Indiana, Iowa, Kentucky, Lou-
isiana, Maryland, Michigan, Min-
nesota, Mississippi, Missouri, New Jer-
sey, New York, North Carolina, Ohio,
Pennsylvania, South Carolina, Ten-
nessee, Texas, Virginia, West Virginia,
Wisconsin, and the District of Colum-
bia.
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(d)(1) The SIP revision under para-
graph (a) of this section must be sub-
mitted to EPA by no later than Sep-
tember 11, 2006.

(2) The requirements of appendix V to
this part shall apply to the SIP revi-
sion under paragraph (a) of this sec-
tion.

(3) The State shall deliver 5 copies of
the SIP revision under paragraph (a) of
this section to the appropriate Re-
gional Office, with a letter giving no-
tice of such action.

(e) The State’s SIP revision shall
contain control measures and dem-
onstrate that they will result in com-
pliance with the State’s Annual EGU
SO, Budget, if applicable, and achieve
the State’s Annual Non-EGU SO, Re-
duction Requirement, if applicable, for
the appropriate periods. The amounts
of the State’s Annual EGU SO, Budget
and Annual Non-EGU SO, Reduction
Requirement shall be determined as
follows:

(1)(i) The Annual EGU SO, Budget for
the State is defined as the total
amount of SO, emissions from all EGUs
in that State for a year, if the State
meets the requirements of paragraph
(a) of this section by imposing control
measures, at least in part, on EGUs. If
the State imposes control measures
under this section on only EGUs, the
Annual EGU SO, Budget for the State
shall not exceed the amount, during
the indicated periods, specified in para-
graph (e)(2) of this section.

(ii) The Annual Non-EGU SO, Reduc-
tion Requirement, if applicable, is de-
fined as the total amount of SO, emis-
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sion reductions that the State dem-
onstrates, in accordance with para-
graph (g) of this section, it will achieve
from non-EGUs during the appropriate
period. If the State meets the require-
ments of paragraph (a) of this section
by imposing control measures on only
non-EGUs, then the State’s Annual
Non-EGU SO, Reduction Requirement
shall equal or exceed, during the appro-
priate periods, the amount determined
in accordance with paragraph (e)(3) of
this section.

(iii) If a State meets the require-
ments of paragraph (a) of this section
by imposing control measures on both
EGUs and non-EGUs, then:

(A) The Annual Non-EGU SO, Reduc-
tion Requirement shall equal or exceed
the difference between the amount
specified in paragraph (e)(2) of this sec-
tion for the appropriate period and the
amount of the State’s Annual EGU SO,
Budget specified in the SIP revision for
the appropriate period; and

(B) The Annual EGU SO, Budget
shall not exceed, during the indicated
periods, the amount specified in para-
graph (e)(2) of this section plus the
amount of the Annual Non-EGU SO,
Reduction Requirement under para-
graph (e)(1)(iii)(A) of this section for
the appropriate period.

(2) For a State that complies with
the requirements of paragraph (a) of
this section by imposing control meas-
ures on only EGUs, the amount of the
Annual EGU SO, Budget, in tons of SO,
per year, shall be as follows, for the in-
dicated State for the indicated period:

Annual EGU SO, Annual EGU SO,
State budget for 2010-2014 | budget for 2015 and
(tons) thereafter (tons)

Alabama ..... 157,582 110,307
Delaware ... 22,411 15,687
District of Columbia ...... 708 495
Florida ........ 253,450 177,415
Georgia .... 213,057 149,140
lllinois ....... 192,671 134,869
Indiana ..... 254,599 178,219
lowa ......... 64,095 44,866
Kentucky ... 188,773 132,141
Louisiana .. 59,948 41,963
Maryland ... 70,697 49,488
Michigan .. 178,605 125,024
Minnesota .. 49,987 34,991
Mississippi 33,763 23,634
Missouri .... 137,214 96,050
New Jersey 32,392 22,674
New York .. 135,139 94,597
North Carolina ............... 137,342 96,139
Ohio ......... 333,520 233,464
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Annual EGU SO, Annual EGU SO,
State budget for 2010-2014 | budget for 2015 and

(tons) thereafter (tons)
Pennsylvania 275,990 193,193
South Carolina .............. 57,271 40,089
Tennessee 137,216 96,051
Texas ........ 320,946 224,662
Virginia ..... 63,478 44,435
West Virginia 215,881 151,117
Wisconsin . 87,264 61,085

(3) For a State that complies with
the requirements of paragraph (a) of
this section by imposing control meas-
ures on only non-EGUs, the amount of
the Annual Non-EGU SO, Reduction
Requirement, in tons of SO, per year,
shall be determined, for the State for
2010 and thereafter, by subtracting the
amount of the State’s Annual EGU SO,
Budget for the appropriate year, speci-
fied in paragraph (e)(2) of this section,
from an amount equal to 2 times the
State’s Annual EGU SO, Budget for
2010 through 2014, specified in para-
graph (e)(2) of this section.

(f) Bach SIP revision must set forth
control measures to meet the amounts
specified in paragraph (e) of this sec-
tion, as applicable, including the fol-
lowing:

(1) A description of enforcement
methods including, but not limited to:

(i) Procedures for monitoring compli-
ance with each of the selected control
measures;

(ii) Procedures for handling viola-
tions; and

(iii) A designation of agency respon-
sibility for enforcement of implemen-
tation.

(2)(Q) If a State elects to impose con-
trol measures on EGUs, then those
measures must impose an annual SO,
mass emissions cap on all such sources
in the State.

(i1) If a State elects to impose con-
trol measures on fossil fuel-fired non-
EGUs that are boilers or combustion
turbines with a maximum design heat
input greater than 250 mmBtu/hr, then
those measures must impose an annual
SO, mass emissions cap on all such
sources in the State.

(iii) If a State elects to impose con-
trol measures on non-EGUs other than
those described in paragraph (f)(2)(ii) of
this section, then those measures must
impose an annual SO, mass emissions

cap on all such sources in the State, or
the State must demonstrate why such
emissions cap is not practicable, and
adopt alternative requirements that
ensure that the State will comply with
its requirements under paragraph (e) of
this section, as applicable, in 2010 and
subsequent years.

(2)(1) Each SIP revision that contains
control measures covering non-EGUs
as part or all of a State’s obligation in
meeting its requirement under para-
graph (a) of this section must dem-
onstrate that such control measures
are adequate to provide for the timely
compliance with the State’s Annual
Non-EGU SO, Reduction Requirement
under paragraph (e) of this section and
are not adopted or implemented by the
State, as of May 12, 2005, and are not
adopted or implemented by the federal
government, as of the date of submis-
sion of the SIP revision by the State to
EPA.

(2) The demonstration under para-
graph (g)(1) of this section must in-
clude the following, with respect to
each source category of non-EGUs for
which the SIP revision requires control
measures:

(i) A detailed historical baseline in-
ventory of SO, mass emissions from
the source category in a representative
year consisting, at the State’s election,
of 2002, 2003, 2004, or 2005, or an average
of 2 or more of those years, absent the
control measures specified in the SIP
revision.

(A) This inventory must represent es-
timates of actual emissions based on
monitoring data in accordance with
part 75 of this chapter, if the source
category is subject to part 75 moni-
toring requirements in accordance with
part 75 of this chapter.
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(B) In the absence of monitoring data
in accordance with part 75 of this chap-
ter, actual emissions must be quan-
tified, to the maximum extent prac-
ticable, with the same degree of assur-
ance with which emissions are quan-
tified for sources subject to part 75 of
this chapter and using source-specific
or source-category-specific assump-
tions that ensure a source’s or source
category’s actual emissions are not
overestimated. If a State uses factors
to estimate emissions, production or
utilization, or effectiveness of controls
or rules for a source category, such fac-
tors must be chosen to ensure that
emissions are not overestimated.

(C) For measures to reduce emissions
from motor vehicles, emission esti-
mates must be based on an emissions
model that has been approved by EPA
for use in SIP development and must
be consistent with the planning as-
sumptions regarding vehicle miles
traveled and other factors current at
the time of the SIP development.

(D) For measures to reduce emissions
from nonroad engines or vehicles,
emission estimates methodologies
must be approved by EPA.

(ii) A detailed baseline inventory of
SO, mass emissions from the source
category in the years 2010 and 2015, ab-
sent the control measures specified in
the SIP revision and reflecting changes
in these emissions from the historical
baseline year to the years 2010 and 2015,
based on projected changes in the pro-
duction input or output, population,
vehicle miles traveled, economic activ-
ity, or other factors as applicable to
this source category.

(A) These inventories must account
for implementation of any control
measures that are adopted or imple-
mented by the State, as of May 12, 2005,
or adopted or implemented by the fed-
eral government, as of the date of sub-
mission of the SIP revision by the
State to EPA, and must exclude any
control measures specified in the SIP
revision to meet the SO, emissions re-
duction requirements of this section.

(B) Economic and population fore-
casts must be as specific as possible to
the applicable industry, State, and
county of the source or source category
and must be consistent with both na-
tional projections and relevant official
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planning assumptions, including esti-
mates of population and vehicle miles
traveled developed through consulta-
tion between State and local transpor-
tation and air quality agencies. How-
ever, if these official planning assump-
tions are inconsistent with official U.S.
Census projections of population or
with energy consumption projections
contained in the U.S. Department of
Energy’s most recent Annual Energy
Outlook, then the SIP revision must
make adjustments to correct the in-
consistency or must demonstrate how
the official planning assumptions are
more accurate.

(C) These inventories must account
for any changes in production method,
materials, fuels, or efficiency that are
expected to occur between the histor-
ical baseline year and 2010 or 2015, as
appropriate.

(iii) A projection of SO, mass emis-
sions in 2010 and 2015 from the source
category assuming the same projected
changes as under paragraph (g)(2)(ii) of
this section and resulting from imple-
mentation of each of the control meas-
ures specified in the SIP revision.

(A) These inventories must address
the possibility that the State’s new
control measures may cause produc-
tion or utilization, and emissions, to
shift to unregulated or less stringently
regulated sources in the source cat-
egory in the same or another State,
and these inventories must include any
such amounts of emissions that may
shift to such other sources.

(B) The State must provide EPA with
a summary of the computations, as-
sumptions, and judgments used to de-
termine the degree of reduction in pro-
jected 2010 and 2015 SO, emissions that
will be achieved from the implementa-
tion of the new control measures com-
pared to the relevant baseline emis-
sions inventory.

(iv) The result of subtracting the
amounts in paragraph (g)(2)(iii) of this
section for 2010 and 2015, respectively,
from the lower of the amounts in para-
graph (g)(2)(i) or (g)(2)(ii) of this sec-
tion for 2010 and 2015, respectively, may
be credited towards the State’s Annual
Non-EGU SO, Reduction Requirement
in paragraph (e)(3) of this section for
the appropriate period.
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(v) Each SIP revision must identify
the sources of the data used in each es-
timate and each projection of emis-
sions.

(h) Each SIP revision must comply
with §51.116 (regarding data avail-
ability).

(i) Bach SIP revision must provide
for monitoring the status of compli-
ance with any control measures adopt-
ed to meet the State’s requirements
under paragraph (e) of this section, as
follows:

(1) The SIP revision must provide for
legally enforceable procedures for re-
quiring owners or operators of sta-
tionary sources to maintain records of,
and periodically report to the State:

(i) Information on the amount of SO,
emissions from the stationary sources;
and

(ii) Other information as may be nec-
essary to enable the State to determine
whether the sources are in compliance
with applicable portions of the control
measures;

(2) The SIP revision must comply
with §51.212 (regarding testing, inspec-
tion, enforcement, and complaints);

(3) If the SIP revision contains any
transportation control measures, then
the SIP revision must comply with
§51.213 (regarding transportation con-
trol measures);

(4)(i) If the SIP revision contains
measures to control EGUs, then the
SIP revision must require such sources
to comply with the monitoring, record-
keeping, and reporting provisions of
part 75 of this chapter.

(ii) If the SIP revision contains meas-
ures to control fossil fuel-fired non-
EGUs that are boilers or combustion
turbines with a maximum design heat
input greater than 250 mmBtu/hr, then
the SIP revision must require such
sources to comply with the monitoring,
recordkeeping, and reporting provi-
sions of part 75 of this chapter.

(iii) If the SIP revision contains
measures to control any other non-
EGUs that are not described in para-
graph (i)(4)(ii) of this section, then the
SIP revision must require such sources
to comply with the monitoring, record-
keeping, and reporting provisions of
part 75 of this chapter, or the State
must demonstrate why such require-
ments are not practicable and adopt al-
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ternative requirements that ensure
that the required emissions reductions
will be quantified, to the maximum ex-
tent practicable, with the same degree
of assurance with which emissions are
quantified for sources subject to part 75
of this chapter.

(j) Each SIP revision must show that
the State has legal authority to carry
out the SIP revision, including author-
ity to:

(1) Adopt emissions standards and
limitations and any other measures
necessary for attainment and mainte-
nance of the State’s relevant Annual
EGU SO, Budget or the Annual Non-
EGU SO, Reduction Requirement, as
applicable, under paragraph (e) of this
section;

(2) Enforce applicable laws, regula-
tions, and standards and seek injunc-
tive relief;

(3) Obtain information necessary to
determine whether air pollution
sources are in compliance with applica-
ble laws, regulations, and standards,
including authority to require record-
keeping and to make inspections and
conduct tests of air pollution sources;
and

(4)(i) Require owners or operators of
stationary sources to install, maintain,
and use emissions monitoring devices
and to make periodic reports to the
State on the nature and amounts of
emissions from such stationary
sources; and

(ii) Make the data described in para-
graph (j)(4)(i) of this section available
to the public within a reasonable time
after being reported and as correlated
with any applicable emissions stand-
ards or limitations.

(k)(1) The provisions of law or regula-
tion that the State determines provide
the authorities required under this sec-
tion must be specifically identified,
and copies of such laws or regulations
must be submitted with the SIP revi-
sion.

(2) Legal authority adequate to fulfill
the requirements of paragraphs (j)(3)
and (4) of this section may be delegated
to the State under section 114 of the
CAA.

(1)(1) A SIP revision may assign legal
authority to local agencies in accord-
ance with §51.232.
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(2) Bach SIP revision must comply
with §51.240 (regarding general plan re-
quirements).

(m) Each SIP revision must comply
with §51.280 (regarding resources).

(n) Each SIP revision must provide
for State compliance with the report-
ing requirements in §51.125.

(0)(1) Notwithstanding any other pro-
vision of this section, if a State adopts
regulations substantively identical to
subparts AAA through III of part 96 of
this chapter (CAIR SO, Trading Pro-
gram), incorporates such subparts by
reference into its regulations, or
adopts regulations that differ sub-
stantively from such subparts only as
set forth in paragraph (0)(2) of this sec-
tion, then such emissions trading pro-
gram in the State’s SIP revision is
automatically approved as meeting the
requirements of paragraph (e) of this
section, provided that the State has
the legal authority to take such action
and to implement its responsibilities
under such regulations. Before January
1, 2009, a State’s regulations shall be
considered to be substantively iden-
tical to subparts AAA through IIT of
part 96 of the chapter, or differing sub-
stantively only as set forth in para-
graph (0)(2) of this section, regardless
of whether the State’s regulations in-
clude the definition of ‘‘Biomass’,
paragraph (3) of the definition of ‘‘Co-
generation unit”, and the second sen-
tence of the definition of ‘“Total energy
input” in §96.202 of this chapter pro-
mulgated on October 19, 2007, provided
that the State timely submits to the
Administrator a SIP revision that re-
vises the State’s regulations to include
such provisions. Submission to the Ad-
ministrator of a SIP revision that re-
vises the State’s regulations to include
such provisions shall be considered
timely if the submission is made by
January 1, 2009.

(2) If a State adopts an emissions
trading program that differs sub-
stantively from subparts AAA through
IIT of part 96 of this chapter only as fol-
lows, then the emissions trading pro-
gram is approved as set forth in para-
graph (0)(1) of this section.

(i) The State may decline to adopt
the CAIR SO, opt-in provisions of sub-
part III of this part and the provisions
applicable only to CAIR SO, opt-in
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units in subparts AAA through HHH of
this part.

(ii) The State may decline to adopt
the CAIR SO, opt-in provisions of
§96.288(b) of this chapter and the provi-
sions of subpart III of this part applica-
ble only to CAIR SO, opt-in units
under §96.288(b).

(iii) The State may decline to adopt
the CAIR SO, opt-in provisions of
§96.288(c) of this chapter and the provi-
sions of subpart II of this part applica-
ble only to CAIR SO, opt-in units
under §96.288(c).

(3) A State that adopts an emissions
trading program in accordance with
paragraph (0)(1) or (2) of this section is
not required to adopt an emissions
trading program in accordance with
§96.123 (0)(1) or (2) or (aa)(1) or (2) of
this chapter.

(4) If a State adopts an emissions
trading program that differs sub-
stantively from subparts AAA through
III of part 96 of this chapter, other than
as set forth in paragraph (0)(2) of this
section, then such emissions trading
program is not automatically approved
as set forth in paragraph (o0)(1) or (2) of
this section and will be reviewed by the
Administrator for approvability in ac-
cordance with the other provisions of
this section, provided that the SO, al-
lowances issued under such emissions
trading program shall not, and the SIP
revision shall state that such SO, al-
lowances shall not, qualify as CAIR
SO, allowances under any emissions
trading program approved under para-
graph (0)(1) or (2) of this section.

(p) If a State’s SIP revision does not
contain an emissions trading program
approved under paragraph (0)(1) or (2)
of this section but contains control
measures on EGUs as part or all of a
State’s obligation in meeting its re-
quirement under paragraph (a) of this
section:

(1) The SIP revision shall provide, for
each year that the State has such obli-
gation, for the permanent retirement
of an amount of Acid Rain allowances
allocated to sources in the State for
that year and not deducted by the Ad-
ministrator under the Acid Rain Pro-
gram and any emissions trading pro-
gram approved under paragraph (0)(1)
or (2) of this section, equal to the dif-
ference between—
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(A) The total amount of Acid Rain al-
lowances allocated under the Acid Rain
Program to the sources in the State for
that year; and

(B) If the State’s SIP revision con-
tains only control measures on EGUs,
the State’s Annual EGU SO, Budget for
the appropriate period as specified in
paragraph (e)(2) of this section or, if
the State’s SIP revision contains con-
trol measures on EGUs and non-EGUs,
the State’s Annual EGU SO, Budget for
the appropriate period as specified in
the SIP revision.

(2) The SIP revision providing for
permanent retirement of Acid Rain al-
lowances under paragraph (p)(1) of this
section must ensure that such allow-
ances are not available for deduction
by the Administrator under the Acid
Rain Program and any emissions trad-
ing program approved under paragraph
(0)(1) or (2) of this section.

(q) The terms used in this section
shall have the following meanings:

Acid Rain allowance means a limited
authorization issued by the Adminis-
trator under the Acid Rain Program to
emit up to one ton of sulfur dioxide
during the specified year or any year
thereafter, except as otherwise pro-
vided by the Administrator.

Acid Rain Program means a multi-
State sulfur dioxide and nitrogen ox-
ides air pollution control and emissions
reduction program established by the
Administrator under title IV of the
CAA and parts 72 through 78 of this
chapter.

Administrator means the Adminis-
trator of the United States Environ-
mental Protection Agency or the Ad-
ministrator’s duly authorized rep-
resentative.

Allocate or allocation means, with re-
gard to allowances, the determination
of the amount of allowances to be ini-
tially credited to a source or other en-
tity.

Biomass means—

(1) Any organic material grown for
the purpose of being converted to en-
ergy;

(2) Any organic byproduct of agri-
culture that can be converted into en-
ergy; or

(3) Any material that can be con-
verted into energy and is nonmerchant-
able for other purposes, that is seg-
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regated from other nonmerchantable
material, and that is;

(i) A forest-related organic resource,
including mill residues, precommercial
thinnings, slash, brush, or byproduct
from conversion of trees to merchant-
able material; or

(ii) A wood material, including pal-
lets, crates, dunnage, manufacturing
and construction materials (other than
pressure-treated, chemically-treated,
or painted wood products), and land-
scape or right-of-way tree trimmings.

Boiler means an enclosed fossil- or
other-fuel-fired combustion device used
to produce heat and to transfer heat to
recirculating water, steam, or other
medium.

Bottoming-cycle cogeneration unit
means a cogeneration unit in which the
energy input to the unit is first used to
produce useful thermal energy and at
least some of the reject heat from the
useful thermal energy application or
process is then used for electricity pro-
duction.

Clean Air Act or CAA means the Clean
Air Act, 42 U.S.C. 7401, et seq.

Cogeneration unit means a stationary,
fossil-fuel-fired boiler or stationary,
fossil-fuel-fired combustion turbine:

(1) Having equipment used to produce
electricity and useful thermal energy
for industrial, commercial, heating, or
cooling purposes through the sequen-
tial use of energy; and

(2) Producing during the 12-month pe-
riod starting on the date the unit first
produces electricity and during any
calendar year after the calendar year
in which the unit first produces elec-
tricity—

(i) For a topping-cycle cogeneration
unit,

(A) Useful thermal energy not less
than 5 percent of total energy output;
and

(B) Useful power that, when added to
one-half of useful thermal energy pro-
duced, is not less then 42.5 percent of
total energy input, if useful thermal
energy produced is 15 percent or more
of total energy output, or not less than
45 percent of total energy input, if use-
ful thermal energy produced is less
than 15 percent of total energy output.

(ii) For a bottoming-cycle cogenera-
tion unit, useful power not less than 45
percent of total energy input;
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(3) Provided that the total energy
input under paragraphs (2)(i)(B) and
(2)(ii) of this definition shall equal the
unit’s total energy input from all fuel
except biomass if the unit is a boiler.

Combustion turbine means:

(1) An enclosed device comprising a
compressor, a combustor, and a turbine
and in which the flue gas resulting
from the combustion of fuel in the
combustor passes through the turbine,
rotating the turbine; and

(2) If the enclosed device under para-
graph (1) of this definition is combined
cycle, any associated duct burner, heat
recovery steam generator, and steam
turbine.

Commence operation means to have
begun any mechanical, chemical, or
electronic process, including, with re-
gard to a unit, start-up of a unit’s com-
bustion chamber.

Electric generating unit or EGU means:

(1)(i) Except as provided in paragraph
(2) of this definition, a stationary, fos-
sil-fuel-fired boiler or stationary, fos-
sil-fuel-fired combustion turbine serv-
ing at any time, since the later of No-
vember 15, 1990 or the start-up of the
unit’s combustion chamber, a gener-
ator with nameplate capacity of more
than 26 MWe producing electricity for
sale.

(ii) If a stationary boiler or sta-
tionary combustion turbine that, under
paragraph (1)(i) of this section, is not
an electric generating unit begins to
combust fossil fuel or to serve a gener-
ator with nameplate capacity of more
than 256 MWe producing electricity for
sale, the unit shall become an electric
generating unit as provided in para-
graph (1)(i) of this section on the first
date on which it both combusts fossil
fuel and serves such generator.

(2) A unit that meets the require-
ments set forth in paragraphs (2)(1)(A),
(2)(i1)(A), or (2)(ii)(B) of this definition
paragraph shall not be an electric gen-
erating unit:

(i)(A) Any unit that is an electric
generating unit under paragraph (1)(i)
or (ii) of this definition:

(I) Qualifying as a cogeneration unit
during the 12-month period starting on
the date the unit first produces elec-
tricity and continuing to qualify as a
cogeneration unit; and
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(2) Not serving at any time, since the
later of November 15, 1990 or the start-
up of the unit’s combustion chamber, a
generator with nameplate capacity of
more than 25 MWe supplying in any
calendar year more than one-third of
the unit’s potential electric output ca-
pacity or 219,000 MWh, whichever is
greater, to any utility power distribu-
tion system for sale.

(B) If a unit qualifies as a cogenera-
tion unit during the 12-month period
starting on the date the unit first pro-
duces electricity and meets the re-
quirements of paragraphs (2)(i)(A) of
this section for at least one calendar
year, but subsequently no longer meets
all such requirements, the unit shall
become an electric generating unit
starting on the earlier of January 1
after the first calendar year during
which the unit first no longer qualifies
as a cogeneration unit or January 1
after the first calendar year during
which the unit no longer meets the re-
quirements of paragraph (2)(i)(A)(2) of
this section.

(ii)(A) Any unit that is an electric
generating unit under paragraph (1)(i)
or (ii) of this definition commencing
operation before January 1, 1985:

(I) Qualifying as a solid waste incin-
eration unit; and

(2) With an average annual fuel con-
sumption of non-fossil fuel for 1985-1987
exceeding 80 percent (on a Btu basis)
and an average annual fuel consump-
tion of non-fossil fuel for any 3 con-
secutive calendar years after 1990 ex-
ceeding 80 percent (on a Btu basis).

(B) Any unit that is an electric gen-
erating unit under paragraph (1)(i) or
(ii) of this definition commencing oper-
ation on or after January 1, 1985:

(I) Qualifying as a solid waste incin-
eration unit; and

(2) With an average annual fuel con-
sumption of non-fossil fuel for the first
3 calendar years of operation exceeding
80 percent (on a Btu basis) and an aver-
age annual fuel consumption of non-
fossil fuel for any 3 consecutive cal-
endar years after 1990 exceeding 80 per-
cent (on a Btu basis).

(C) If a unit qualifies as a solid waste
incineration unit and meets the re-
quirements of paragraph (2)(ii)(A) or
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(B) of this section for at least 3 con-
secutive calendar years, but subse-
quently no longer meets all such re-
quirements, the unit shall become an
electric generating unit starting on the
earlier of January 1 after the first cal-
endar year during which the unit first
no longer qualifies as a solid waste in-
cineration unit or January 1 after the
first 3 consecutive calendar years after
1990 for which the unit has an average
annual fuel consumption of fossil fuel
of 20 percent or more.

Fossil fuel means natural gas, petro-
leum, coal, or any form of solid, liquid,
or gaseous fuel derived from such ma-
terial.

Fossil-fuel-fired means, with regard to
a unit, combusting any amount of fos-
sil fuel in any calendar year.

Generator means a device that pro-
duces electricity.

Maximum design heat input means the
maximum amount of fuel per hour (in
Btu/hr) that a unit is capable of com-
busting on a steady state basis as of
the initial installation of the unit as
specified by the manufacturer of the
unit.

NAAQ®S means National Ambient Air
Quality Standard.

Nameplate capacity means, starting
from the initial installation of a gener-
ator, the maximum electrical gener-
ating output (in MWe) that the gener-
ator is capable of producing on a
steady state basis and during contin-
uous operation (when not restricted by
seasonal or other deratings as of such
installation as specified by the manu-
facturer of the generator or, starting
from the completion of any subsequent
physical change in the generator re-
sulting in an increase in the maximum
electrical generating output (in MWe)
that the generator is capable of pro-
ducing on a steady state basis and dur-
ing continuous operation (when not re-
stricted by seasonal or other
deratings), such increased maximum
amount as of such completion as speci-
fied by the person conducting the phys-
ical change.

Non-EGU means a source of SO, emis-
sions that is not an EGU.

Potential electrical output capacity
means 33 percent of a unit’s maximum
design heat input, divided by 3,413 Btu/

40 CFR Ch. | (7-1-08 Edition)

kWh, divided by 1,000 KkWh/MWh, and
multiplied by 8,760 hr/yr.

Sequential use of energy means:

(1) For a topping-cycle cogeneration
unit, the use of reject heat from elec-
tricity production in a useful thermal
energy application or process; or

(2) For a bottoming-cycle cogenera-
tion unit, the use of reject heat from
useful thermal energy application or
process in electricity production.

Solid waste incineration unit means a
stationary, fossil-fuel-fired boiler or
stationary, fossil-fuel-fired combustion
turbine that is a ‘‘solid waste inciner-
ation unit” as defined in section
129(2)(1) of the Clean Air Act.

Topping-cycle cogeneration unit means
a cogeneration unit in which the en-
ergy input to the unit is first used to
produce useful power, including elec-
tricity, and at least some of the reject
heat from the electricity production is
then used to provide useful thermal en-
ergy.

Total energy input means, with regard
to a cogeneration unit, total energy of
all forms supplied to the cogeneration
unit, excluding energy produced by the
cogeneration unit itself.

Total energy output means, with re-
gard to a cogeneration unit, the sum of
useful power and useful thermal energy
produced by the cogeneration unit.
Each form of energy supplied shall be
measured by the lower heating value of
that form of energy calculated as fol-
lows:

LHV = HHV - 10.55(W + 9H)

Where:

LHV = lower heating value of fuel in Btu/lb,
HHYV = higher heating value of fuel in Btu/lb,
W = Weight % of moisture in fuel, and

H = Weight % of hydrogen in fuel.

Unit means a stationary, fossil-fuel-
fired boiler or a stationary, fossil-fuel
fired combustion turbine.

Useful power means, with regard to a
cogeneration unit, electricity or me-
chanical energy made available for use,
excluding any such energy used in the
power production process (which proc-
ess includes, but is not limited to, any
on-site processing or treatment of fuel
combusted at the unit and any on-site
emission controls).

Useful thermal energy means, with re-
gard to a cogeneration unit, thermal
energy that is:
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(1) Made available to an industrial or
commercial process, excluding any
heat contained in condensate return or
makeup water;

(2) Used in a heating application (e.g.,
space heating or domestic hot water
heating); or

(3) Used in a space cooling applica-
tion (i.e., thermal energy used by an
absorption chiller).

Utility power distribution system means
the portion of an electricity grid owned
or operated by a utility and dedicated
to delivering electricity to customers.

(r) Notwithstanding any other provi-
sion of this section, a State may adopt,
and include in a SIP revision submitted
by March 31, 2007, regulations relating
to the Federal CAIR SO, Trading Pro-
gram under subparts AAA through
HHH of part 97 of this chapter as fol-
lows. The State may adopt the fol-
lowing CAIR opt-in unit provisions:

(1) Provisions for CAIR opt-in units,
including provisions for applications
for CAIR opt-in permits, approval of
CAIR opt-in permits, treatment of
units as CAIR opt-in units, and alloca-
tion and recordation of CAIR SO, al-
lowances for CAIR opt-in units, that
are substantively identical to subpart
IIT of part 96 of this chapter and the
provisions of subparts AAA through
HHH that are applicable to CAIR opt-in
units or units for which a CAIR opt-in
permit application is submitted and
not withdrawn and a CAIR opt-in per-
mit is not yet issued or denied;

(2) Provisions for CAIR opt-in units,
including provisions for applications
for CAIR opt-in permits, approval of
CAIR opt-in permits, treatment of
units as CAIR opt-in units, and alloca-
tion and recordation of CAIR SO, al-
lowances for CAIR opt-in units, that
are substantively identical to subpart
IIT of part 96 of this chapter and the
provisions of subparts AAA through
HHH that are applicable to CAIR opt-in
units or units for which a CAIR opt-in
permit application is submitted and
not withdrawn and a CAIR opt-in per-
mit is not yet issued or denied, except
that the provisions exclude §96.288(b) of
this chapter and the provisions of sub-
part III of part 96 of this chapter that
apply only to units covered by
§96.288(b) of this chapter; or

§51.125

(3) Provisions for applications for
CAIR opt-in units, including provisions
for CAIR opt-in permits, approval of
CAIR opt-in permits, treatment of
units as CAIR opt-in units, and alloca-
tion and recordation of CAIR SO, al-
lowances for CAIR opt-in units, that
are substantively identical to subpart
IITI of part 96 of this chapter and the
provisions of subparts AAA through
HHH that are applicable to CAIR opt-in
units or units for which a CAIR opt-in
permit application is submitted and
not withdrawn and a CAIR opt-in per-
mit is not yet issued or denied, except
that the provisions exclude §96.288(c) of
this chapter and the provisions of sub-
part III of part 96 of this chapter that
apply only to units covered by
§96.288(c) of this chapter.

[70 FR 25328, May 12, 2005, as amended at 71
FR 25302, 25372, Apr. 28, 2006; 71 FR 74793, Dec.
13, 2006; 72 FR 59204, Oct. 19, 2007]

§51.125 Emissions reporting require-
ments for SIP revisions relating to
budgets for SO, and NOx emissions.

(a) For its transport SIP revision
under §51.123 and/or 51.124, each State
must submit to EPA SO, and/or NOx
emissions data as described in this sec-
tion.

(1) Alabama, Delaware, Florida,
Georgia, Illinois, Indiana, Iowa, Ken-
tucky, Louisiana, Maryland, Michigan,
Minnesota, Mississippi, Missouri, New
Jersey, New York, North Carolina,
Ohio, Pennsylvania, South Carolina,
Tennessee, Texas, Virginia, West Vir-
ginia, Wisconsin, and the District of
Columbia must report annual (12
months) emissions of SO, and NOx.

(2) Alabama, Arkansas, Connecticut,
Delaware, Florida, Illinois, Indiana,
Iowa, Kentucky, Louisiana, Maryland,
Massachusetts, Michigan, Mississippi,
Missouri, New Jersey, New York, North
Carolina, Ohio, Pennsylvania, South
Carolina, Tennessee, Virginia, West
Virginia, Wisconsin and the District of
Columbia must report ozone season
(May 1 through September 30) emis-
sions of NOx.

(b) Each revision must provide for
periodic reporting by the State of SO,
and/or NOx emissions data as specified
in paragraph (a) of this section to dem-
onstrate whether the State’s emissions
are consistent with the projections
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contained in its approved SIP submis-
sion.

(1) Every-year reporting cycle. As ap-
plicable, each revision must provide for
reporting of SO, and NOx emissions
data every year as follows:

(i) The States identified in paragraph
(a)(1) of this section must report to
EPA annual emissions data every year
from all SO, and NOx sources within
the State for which the State specified
control measures in its SIP submission
under §§51.123 and/or 51.124.

(ii) The States identified in para-
graph (a)(2) of this section must report
to EPA ozone season and summer daily
emissions data every year from all NOx
sources within the State for which the
State specified control measures in its
SIP submission under §51.123.

(iii) If sources report SO, and NOx
emissions data to EPA in a given year
pursuant to a trading program ap-
proved under §51.123(0) or §51.124(0) of
this part or pursuant to the monitoring
and reporting requirements of 40 CFR
part 75, then the State need not pro-
vide annual reporting of these pollut-
ants to EPA for such sources.

(2) Three-year reporting cycle. As ap-
plicable, each plan must provide for
triennial (i.e., every third year) report-
ing of SO, and NOx emissions data from
all sources within the State.

(i) The States identified in paragraph
(a)(1) of this section must report to
EPA annual emissions data every third
year from all SO, and NOx sources
within the State.

(ii) The States identified in para-
graph (a)(2) of this section must report
to EPA ozone season and ozone daily
emissions data every third year from
all NOx sources within the State.

(3) The data availability require-
ments in §51.116 must be followed for
all data submitted to meet the require-
ments of paragraphs (b)(1) and (2) of
this section.

(c) The data reported in paragraph (b)
of this section must meet the require-
ments of subpart A of this part.

(d) Approval of annual and ozone sea-
son calculation by EPA. Each State
must submit for EPA approval an ex-
ample of the calculation procedure
used to calculate annual and ozone sea-
son emissions along with sufficient in-
formation for EPA to verify the cal-
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culated value of annual and ozone sea-
son emissions.

(e) Reporting schedules. (1) Reports are
to begin with data for emissions occur-
ring in the year 2008, which is the first
year of the 3-year cycle.

(2) After 2008, 3-year cycle reports are
to be submitted every third year and
every-year cycle reports are to be sub-
mitted each year that a triennial re-
port is not required.

(3) States must submit data for a re-
quired year no later than 17 months
after the end of the calendar year for
which the data are collected.

(f) Data reporting procedures are
given in subpart A of this part. When
submitting a formal NOx budget emis-
sions report and associated data,
States shall notify the appropriate
EPA Regional Office.

(g) Definitions. (1) As used in this sec-
tion, ‘‘ozone season’’ is defined as fol-
lows:

Ozone season.—The five month period
from May 1 through September 30.

(2) Other words and terms shall have
the meanings set forth in appendix A of
subpart A of this part.

[70 FR 25333, May 12, 2005, as amended at 71
FR 25302, Apr. 28, 2006; 72 FR 55659, Oct. 1,
2007]

Subpart H—Prevention of Air
Pollution Emergency Episodes

SOURCE: 51 FR 40668, Nov. 7, 1986, unless
otherwise noted.

§51.150 Classification of regions for
episode plans.

(a) This section continues the classi-
fication system for episode plans. Each
region is classified separately with re-
spect to each of the following pollut-
ants: Sulfur oxides, particulate matter,
carbon monoxide, nitrogen dioxide, and
ozone.

(b) Priority I Regions means any area
with greater ambient concentrations
than the following:

(1) Sulfur dioxide—100 pg/m3 (0.04
ppm) annual arithmetic mean; 455 pg/
m3 (0.17 ppm) 24-hour maximum.

(2) Particulate matter—95 ug/ms3 an-
nual geometric mean; 325 ug/m3 24-hour
maximum.
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(3) Carbon monoxide—55 mg/m3 (48
ppm) l-hour maximum; 14 mg/m3 (12
ppm) 8-hour maximum.

(4) Nitrogen dioxide—100 pg/m3 (0.06
ppm) annual arithmetic mean.

(5) Ozone—195 pug/ms3 (0.10 ppm) 1-hour
maximum.

(c) Priority IA Region means any area
which is Priority I primarily because of
emissions from a single point source.

(d) Priority II Region means any area
which is not a Priority I region and has
ambient concentrations between the

following:
(1) Sulfur Dioxides—60-100 pg/m3
(0.02-0.04 ppm) annual arithmetic

mean; 260-445 pg/m3 (0.10-0.17 ppm) 24-
hour maximum; any concentration
above 1,300 ug/m3 (0.50 ppm) three-hour
average.

(2) Particulate matter—60-95 ug/ms3
annual geometric mean; 150-325 ug/ms3
24-hour maximum.

(e) In the absence of adequate moni-
toring data, appropriate models must
be used to classify an area under para-
graph (b) of this section, consistent
with the requirements contained in
§51.112(a).

(f) Areas which do not meet the
above criteria are classified Priority
III.

[61 FR 40668, Nov. 7, 1986, as amended at 58
FR 38822, July 20, 1993]

§51.151 Significant harm levels.

Each plan for a Priority I region
must include a contingency plan which
must, as a mimimum, provide for tak-
ing action necessary to prevent ambi-
ent pollutant concentrations at any lo-
cation in such region from reaching the
following levels:

Sulfur dioxide—2.620 pg/m3 (1.0 ppm) 24-hour
average.

PM,,—600 micrograms/cubic meter; 24-hour
average.

Carbon monoxide—57.5 mg/m3 (560 ppm) 8-hour
average; 86.3 mg/m3 (75 ppm) 4-hour aver-
age; 144 mg/m3 (125 ppm) 1-hour average.

Ozone—1,200 ug/m3 (0.6 ppm) 2-hour average.

Nitrogen dioride—3.750 ug/m3 (2.0 ppm) 1-hour
average; 938 ug/m3 (0.5 ppm) 24-hour aver-
age.

[61 FR 40668, Nov. 7, 1986, as amended at 52
FR 24713, July 1, 1987]
§51.152 Contingency plans.

(a) Each contingency plan must—

§51.152

(1) Specify two or more stages of epi-
sode criteria such as those set forth in
appendix L to this part, or their equiv-
alent;

(2) Provide for public announcement
whenever any episode stage has been
determined to exist; and

(3) Specify adequate emission control
actions to be taken at each episode
stage. (Examples of emission control
actions are set forth in appendix L.)

(b) Each contingency plan for a Pri-
ority I region must provide for the fol-
lowing:

(1) Prompt acquisition of forecasts of
atmospheric stagnation conditions and
of updates of such forecasts as fre-
quently as they are issued by the Na-
tional Weather Service.

(2) Inspection of sources to ascertain
compliance with applicable emission
control action requirements.

(3) Communications procedures for
transmitting status reports and orders
as to emission control actions to be
taken during an episode stage, includ-
ing procedures for contact with public
officials, major emission sources, pub-
lic health, safety, and emergency agen-
cies and news media.

(c) Each plan for a Priority IA and II
region must include a contingency plan
that meets, as a minimum, the require-
ments of paragraphs (b)(1) and (b)(2) of
this section. Areas classified Priority
III do not need to develop episode
plans.

(d) Notwithstanding the require-
ments of paragraphs (b) and (c) of this
section, the Administrator may, at his
discretion—

(1) Exempt from the requirements of
this section those portions of Priority
I, IA, or II regions which have been des-
ignated as attainment or unclassifiable
for national primary and secondary
standards under section 107 of the Act;
or

(2) Limit the requirements pertaining
to emission control actions in Priority
I regions to—

(i) Urbanized areas as identified in
the most recent United States Census,
and

(ii) Major emitting facilities, as de-
fined by section 169(1) of the Act, out-
side the urbanized areas.
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§51.153 Reevaluation of episode plans.

(a) States should periodically re-
evaluate priority classifications of all
Regions or portion of Regions within
their borders. The reevaluation must
consider the three most recent years of
air quality data. If the evaluation indi-
cates a change to a higher priority
classification, appropriate changes in
the episode plan must be made as expe-
ditiously as practicable.

(b) [Reserved]

Subpart I—Review of New Sources
and Modifications

SOURCE: 51 FR 40669, Nov. 7, 1986, unless
otherwise noted.

§51.160 Legally
dures.

(a) Each plan must set forth legally
enforceable procedures that enable the
State or local agency to determine
whether the construction or modifica-
tion of a facility, building, structure or
installation, or combination of these
will result in—

(1) A violation of applicable portions
of the control strategy; or

(2) Interference with attainment or
maintenance of a national standard in
the State in which the proposed source
(or modification) is located or in a
neighboring State.

(b) Such procedures must include
means by which the State or local
agency responsible for final decision-
making on an application for approval
to construct or modify will prevent
such construction or modification if—

(1) It will result in a violation of ap-
plicable portions of the control strat-
egy, or

(2) It will interfere with the attain-
ment or maintenance of a national
standard.

(¢c) The procedures must provide for
the submission, by the owner or oper-
ator of the building, facility, structure,
or installation to be constructed or
modified, of such information on—

(1) The nature and amounts of emis-
sions to be emitted by it or emitted by
associated mobile sources;

(2) The location, design, construc-
tion, and operation of such facility,
building, structure, or installation as

enforceable proce-
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may be necessary to permit the State
or local agency to make the determina-
tion referred to in paragraph (a) of this
section.

(d) The procedures must provide that
approval of any construction or modi-
fication must not affect the responsi-
bility to the owner or operator to com-
ply with applicable portions of the con-
trol strategy.

(e) The procedures must identify
types and sizes of facilities, buildings,
structures, or installations which will
be subject to review under this section.
The plan must discuss the basis for de-
termining which facilities will be sub-
ject to review.

(f) The procedures must discuss the
air quality data and the dispersion or
other air quality modeling used to
meet the requirements of this subpart.

(1) All applications of air quality
modeling involved in this subpart shall
be based on the applicable models, data
bases, and other requirements specified
in appendix W of this part (Guideline
on Air Quality Models).

(2) Where an air quality model speci-
fied in appendix W of this part (Guide-
line on Air Quality Models) is inappro-
priate, the model may be modified or
another model substituted. Such a
modification or substitution of a model
may be made on a case-by-case basis
or, where appropriate, on a generic
basis for a specific State program.
Written approval of the Administrator
must be obtained for any modification
or substitution. In addition, use of a
modified or substituted model must be
subject to notice and opportunity for
public comment under procedures set
forth in §51.102.

[61 FR 40669, Nov. 7, 1986, as amended at 58
FR 38822, July 20, 1993; 60 FR 40468, Aug. 9,
1995; 61 FR 41840, Aug. 12, 1996]

§51.161 Public availability of informa-
tion.

(a) The legally enforceable proce-
dures in §51.160 must also require the
State or local agency to provide oppor-
tunity for public comment on informa-
tion submitted by owners and opera-
tors. The public information must in-
clude the agency’s analysis of the ef-
fect of construction or modification on
ambient air quality, including the
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agency’s proposed approval or dis-
approval.

(b) For purposes of paragraph (a) of
this section, opportunity for public
comment shall include, as a min-
imum—

(1) Availability for public inspection
in at least one location in the area af-
fected of the information submitted by
the owner or operator and of the State
or local agency’s analysis of the effect
on air quality;

(2) A 30-day period for submittal of
public comment; and

(3) A notice by prominent advertise-
ment in the area affected of the loca-
tion of the source information and
analysis specified in paragraph (b)(1) of
this section.

(c) Where the 30-day comment period
required in paragraph (b) of this sec-
tion would conflict with existing re-
quirements for acting on requests for
permission to construct or modify, the
State may submit for approval a com-
ment period which is consistent with
such existing requirements.

(d) A copy of the notice required by
paragraph (b) of this section must also
be sent to the Administrator through
the appropriate Regional Office, and to
all other State and local air pollution
control agencies having jurisdiction in
the region in which such new or modi-
fied installation will be located. The
notice also must be sent to any other
agency in the region having responsi-
bility for implementing the procedures
required under this subpart. For lead, a
copy of the notice is required for all
point sources. The definition of point
for lead is given in §51.100(k)(2).

§51.162 Identification of responsible
agency.

Each plan must identify the State or
local agency which will be responsible
for meeting the requirements of this
subpart in each area of the State.
Where such responsibility rests with an
agency other than an air pollution con-
trol agency, such agency will consult
with the appropriate State or local air
pollution control agency in carrying
out the provisions of this subpart.

§51.163 Administrative procedures.

The plan must include the adminis-
trative procedures, which will be fol-

§51.165

lowed in making the determination
specified in paragraph (a) of §51.160.

§51.164 Stack height procedures.

Such procedures must provide that
the degree of emission limitation re-
quired of any source for control of any
air pollutant must not be affected by
so much of any source’s stack height
that exceeds good engineering practice
or by any other dispersion technique,
except as provided in §51.118(b). Such
procedures must provide that before a
State issues a permit to a source based
on a good engineering practice stack
height that exceeds the height allowed
by §51.100(ii) (1) or (2), the State must
notify the public of the availability of
the demonstration study and must pro-
vide opportunity for public hearing on
it. This section does not require such
procedures to restrict in any manner
the actual stack height of any source.

§51.165

(a) State Implementation Plan and
Tribal Implementation Plan provisions
satisfying sections 172(c)(6) and 173 of
the Act shall meet the following condi-
tions:

(1) All such plans shall use the spe-
cific definitions. Deviations from the
following wording will be approved
only if the State specifically dem-
onstrates that the submitted definition
is more stringent, or at least as strin-
gent, in all respects as the cor-
responding definition below:

(i) Stationary source means any build-
ing, structure, facility, or installation
which emits or may emit a regulated
NSR pollutant.

(i1) Building, structure, facility, or in-
stallation means all of the pollutant-
emitting activities which belong to the
same industrial grouping, are located
on one or more contiguous or adjacent
properties, and are under the control of
the same person (or persons under com-
mon control) except the activities of
any vessel. Pollutant-emitting activi-
ties shall be considered as part of the
same industrial grouping if they belong
to the same Major Group (i.e., which
have the same two-digit code) as de-
scribed in the Standard Industrial Clas-
sification Manual, 1972, as amended by
the 1977 Supplement (U.S. Government

Permit requirements.
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Printing Office stock numbers 4101-0065
and 003-005-00176-0, respectively).

(iii) Potential to emit means the max-
imum capacity of a stationary source
to emit a pollutant under its physical
and operational design. Any physical
or operational limitation on the capac-
ity of the source to emit a pollutant,
including air pollution control equip-
ment and restrictions on hours of oper-
ation or on the type or amount of ma-
terial combusted, stored, or processed,
shall be treated as part of its design
only if the limitation or the effect it
would have on emissions is federally
enforceable. Secondary emissions do
not count in determining the potential
to emit of a stationary source.

(iv)(A) Major stationary source means:

(I) Any stationary source of air pol-
lutants that emits, or has the potential
to emit, 100 tons per year or more of
any regulated NSR pollutant, except
that lower emissions thresholds shall
apply in areas subject to subpart 2,
subpart 3, or subpart 4 of part D, title
I of the Act, according to paragraphs
(a)(L)AV)(A)(I)(@) through (vi) of this
section.

(i) 50 tons per year of volatile organic
compounds in any serious ozone non-
attainment area.

(ii1) 50 tons per year of volatile or-
ganic compounds in an area within an
ozone transport region, except for any
severe or extreme ozone nonattainment
area.

(i1i) 25 tons per year of volatile or-
ganic compounds in any severe ozone
nonattainment area.

(iv) 10 tons per year of volatile or-
ganic compounds in any extreme ozone
nonattainment area.

(v) 50 tons per year of carbon mon-
oxide in any serious nonattainment
area for carbon monoxide, where sta-
tionary sources contribute signifi-
cantly to carbon monoxide levels in the
area (as determined under rules issued
by the Administrator).

(vi) 70 tons per year of PM-10 in any
serious nonattainment area for PM-10;

(2) For the purposes of applying the
requirements of paragraph (a)(8) of this
section to stationary sources of nitro-
gen oxides located in an ozone non-
attainment area or in an ozone trans-
port region, any stationary source
which emits, or has the potential to
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emit, 100 tons per year or more of ni-
trogen oxides emissions, except that
the emission thresholds in paragraphs
(a)()(Av)(A)(2)(i) through (vi) of this
section shall apply in areas subject to
subpart 2 of part D, title I of the Act.

(i) 100 tons per year or more of nitro-
gen oxides in any ozone nonattainment
area classified as marginal or mod-
erate.

(i1) 100 tons per year or more of nitro-
gen oxides in any ozone nonattainment
area classified as a transitional, sub-
marginal, or incomplete or no data
area, when such area is located in an
ozone transport region.

(iii) 100 tons per year or more of ni-
trogen oxides in any area designated
under section 107(d) of the Act as at-
tainment or unclassifiable for ozone
that is located in an ozone transport
region.

(iv) 50 tons per year or more of nitro-
gen oxides in any serious nonattain-
ment area for ozone.

(v) 25 tons per year or more of nitro-
gen oxides in any severe nonattain-
ment area for ozone.

(vi) 10 tons per year or more of nitro-
gen oxides in any extreme nonattain-
ment area for ozone; or

(3) Any physical change that would
occur at a stationary source not quali-
fying under paragraphs (a)(1)(iv)(A)()
or (2) of this section as a major sta-
tionary source, if the change would
constitute a major stationary source
by itself.

(B) A major stationary source that is
major for volatile organic compounds
shall be considered major for ozone

(C) The fugitive emissions of a sta-
tionary source shall not be included in
determining for any of the purposes of
this paragraph whether it is a major
stationary source, unless the source be-
longs to one of the following categories
of stationary sources:

(I) Coal cleaning plants (with ther-
mal dryers);

(2) Kraft pulp mills;

(3) Portland cement plants;

(4) Primary zinc smelters;

(5) Iron and steel mills;

(6) Primary aluminum ore reduction
plants;

(7) Primary copper smelters;
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(8) Municipal incinerators capable of
charging more than 250 tons of refuse
per day;

(9) Hydrofluoric,
acid plants;

(10) Petroleum refineries;

(11) Lime plants;

(12) Phosphate
plants;

(13) Coke oven batteries;

(14) Sulfur recovery plants;

(15) Carbon black plants (furnace
process);

(16) Primary lead smelters;

(17) Fuel conversion plants;

(18) Sintering plants;

(19) Secondary metal
plants;

(20) Chemical process plants—The
term chemical processing plant shall
not include ethanol production facili-
ties that produce ethanol by natural
fermentation included in NAICS codes
325193 or 312140;

(21) Fossil-fuel boilers (or combina-
tion thereof) totaling more than 250
million British thermal units per hour
heat input;

(22) Petroleum storage and transfer
units with a total storage capacity ex-
ceeding 300,000 barrels;

(23) Taconite ore processing plants;

(24) Glass fiber processing plants;

(25) Charcoal production plants;

(26) Fossil fuel-fired steam electric
plants of more than 250 million British
thermal units per hour heat input; and

(27) Any other stationary source cat-
egory which, as of August 7, 1980, is
being regulated under section 111 or 112
of the Act.

(V)(A) Major modification means any
physical change in or change in the
method of operation of a major sta-
tionary source that would result in:

(I) A significant emissions increase
of a regulated NSR pollutant (as de-
fined in paragraph (a)(1)(xxxvii) of this
section); and

(2) A significant net emissions in-
crease of that pollutant from the major
stationary source.

(B) Any significant emissions in-
crease (as defined in paragraph
(a)(1)(xxvii) of this section) from any
emissions units or net emissions in-
crease (as defined in paragraph
(a)(1)(vi) of this section) at a major sta-
tionary source that is significant for

sulfuric, or nitric

rock processing

production
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volatile organic compounds shall be
considered significant for ozone.

(C) A physical change or change in
the method of operation shall not in-
clude:

(I) Routine maintenance, repair and
replacement. Routine maintenance, re-
pair and replacement shall include, but
not be limited to, any activity(s) that
meets the requirements of the equip-
ment replacement provisions contained
in paragraph (h) of this section;

NOTE TO PARAGRAPH (A)(1)(V)(C)(Z): On De-
cember 24, 2003, the second sentence of this
paragraph (a)(1)(v)(C)(I) is stayed indefi-
nitely by court order. The stayed provisions
will become effective immediately if the
court terminates the stay. At that time,
EPA will publish a document in the FEDERAL
REGISTER advising the public of the termi-
nation of the stay.

(2) Use of an alternative fuel or raw
material by reason of an order under
sections 2 (a) and (b) of the Emnergy
Supply and Environmental Coordina-
tion Act of 1974 (or any superseding
legislation) or by reason of a natural
gas curtailment plan pursuant to the
Federal Power Act;

(3) Use of an alternative fuel by rea-
son of an order or rule section 125 of
the Act;

(4) Use of an alternative fuel at a
steam generating unit to the extent
that the fuel is generated from munic-
ipal solid waste;

(5) Use of an alternative fuel or raw
material by a stationary source which;

(1) The source was capable of accom-
modating before December 21, 1976, un-
less such change would be prohibited
under any federally enforceable permit
condition which was established after
December 12, 1976 pursuant to 40 CFR
52.21 or under regulations approved
pursuant to 40 CFR subpart I or §51.166,
or

(i1) The source is approved to use
under any permit issued under regula-
tions approved pursuant to this sec-
tion;

(6) An increase in the hours of oper-
ation or in the production rate, unless
such change is prohibited under any
federally enforceable permit condition
which was established after December
21, 1976 pursuant to 40 CFR 52.21 or reg-
ulations approved pursuant to 40 CFR
part 51 subpart I or 40 CFR 51.166.
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(7) Any change in ownership at a sta-
tionary source.

(8) [Reserved]

(9) The installation, operation, ces-
sation, or removal of a temporary
clean coal technology demonstration
project, provided that the project com-
plies with:

(i) The State Implementation Plan
for the State in which the project is lo-
cated, and

(i1) Other requirements necessary to
attain and maintain the national ambi-
ent air quality standard during the
project and after it is terminated.

(D) This definition shall not apply
with respect to a particular regulated
NSR pollutant when the major sta-
tionary source is complying with the
requirements under paragraph (f) of
this section for a PAL for that pollut-
ant. Instead, the definition at para-
graph (f)(2)(viii) of this section shall
apply.

(E) For the purpose of applying the
requirements of (a)(8) of this section to
modifications at major stationary
sources of nitrogen oxides located in
ozone nonattainment areas or in ozone
transport regions, whether or not sub-
ject to subpart 2, part D, title I of the
Act, any significant net emissions in-
crease of nitrogen oxides is considered
significant for ozone.

(F) Any physical change in, or
change in the method of operation of, a
major stationary source of volatile or-
ganic compounds that results in any
increase in emissions of volatile or-
ganic compounds from any discrete op-
eration, emissions unit, or other pol-
lutant emitting activity at the source
shall be considered a significant net
emissions increase and a major modi-
fication for ozone, if the major sta-
tionary source is located in an extreme
ozone nonattainment area that is sub-
ject to subpart 2, part D, title I of the
Act.

(vi)(A) Net emissions increase means,
with respect to any regulated NSR pol-
lutant emitted by a major stationary
source, the amount by which the sum
of the following exceeds zero:

(I) The increase in emissions from a
particular physical change or change in
the method of operation at a sta-
tionary source as calculated pursuant
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to paragraph (a)(2)(ii) of this section;
and

(2) Any other increases and decreases
in actual emissions at the major sta-
tionary source that are contempora-
neous with the particular change and
are otherwise creditable. Baseline ac-
tual emissions for calculating in-
creases and decreases under this para-
graph (a)(1)(vi)(A)(2) shall be deter-
mined as provided in paragraph
(a)(1)(xxxv) of this section, except that

paragraphs (a)(DH(xxXV)(A)(3) and
(a)(1)(xxxv)(B)(4) of this section shall
not apply.

(B) An increase or decrease in actual
emissions is contemporaneous with the
increase from the particular change
only if it occurs before the date that
the increase from the particular
change occurs;

(C) An increase or decrease in actual
emissions is creditable only if:

(I) It occurs within a reasonable pe-
riod to be specified by the reviewing
authority; and

(2) The reviewing authority has not
relied on it in issuing a permit for the
source under regulations approved pur-
suant to this section, which permit is
in effect when the increase in actual
emissions from the particular change
occurs; and

(D) An increase in actual emissions is
creditable only to the extent that the
new level of actual emissions exceeds
the old level.

(E) A decrease in actual emissions is
creditable only to the extent that:

(1) The old level of actual emission or
the old level of allowable emissions
whichever is lower, exceeds the new
level of actual emissions;

(2) It is enforceable as a practical
matter at and after the time that ac-
tual construction on the particular
change begins; and

(3) The reviewing authority has not
relied on it in issuing any permit under
regulations approved pursuant to 40
CFR part 51 subpart I or the State has
not relied on it in demonstrating at-

tainment or reasonable further
progress;

(4) It has approximately the same
qualitative significance for public

health and welfare as that attributed
to the increase from the particular
change; and
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(F) An increase that results from a
physical change at a source occurs
when the emissions unit on which con-
struction occurred becomes oper-
ational and begins to emit a particular
pollutant. Any replacement unit that
requires shakedown becomes oper-
ational only after a reasonable shake-
down period, not to exceed 180 days.

(G) Paragraph (a)(1)(xii)(B) of this
section shall not apply for determining
creditable increases and decreases or
after a change.

(vii) Emissions unit means any part of
a stationary source that emits or
would have the potential to emit any
regulated NSR pollutant and includes
an electric steam generating unit as
defined in paragraph (a)(1)(xx) of this
section. For purposes of this section,
there are two types of emissions units
as described in paragraphs (a)(1)(vii)(A)
and (B) of this section.

(A) A new emissions unit is any emis-
sions unit which is (or will be) newly
constructed and which has existed for
less than 2 years from the date such
emissions unit first operated.

(B) An existing emissions unit is any
emissions unit that does not meet the
requirements in paragraph (a)(1)(vii)(A)
of this section. A replacement unit, as
defined in paragraph (a)(1)(xxi) of this
section, is an existing emissions unit.

(viii) Secondary emissons means emis-
sions which would occur as a result of
the construction or operation of a

major stationary source or major
modification, but do not come from the
major stationary source or major

modification itself. For the purpose of
this section, secondary emissions must
be specific, well defined, quantifiable,
and impact the same general area as
the stationary source or modification
which causes the secondary emissions.
Secondary emissions include emissions
from any offsite support facility which
would not be constructed or increase
its emissions except as a result of the
construction of operation of the major
stationary source of major modifica-
tion. Secondary emissions do not in-
clude any emissions which come di-
rectly from a mobile source such as
emissions from the tailpipe of a motor
vehicle, from a train, or from a vessel.

(ix) Fugitive emissions means those
emissions which could not reasonably
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pass through a stack, chimney, vent or
other functionally equivalent opening.

(x)(A) Significant means, in reference
to a net emissions increase or the po-
tential of a source to emit any of the
following pollutants, a rate of emis-
sions that would equal or exceed any of
the following rates:

POLLUTANT EMISSION RATE
Carbon monoxide: 100 tons per year (tpy)
Nitrogen oxides: 40 tpy
Sulfur dioxide: 40 tpy
Ozone: 40 tpy of volatile organic compounds
or NOx
Lead: 0.6 tpy
PM-10: 15 tpy PM-10

(B) Notwithstanding the significant
emissions rate for ozone in paragraph
(a)(1)(x)(A) of this section, significant
means, in reference to an emissions in-
crease or a net emissions increase, any
increase in actual emissions of volatile
organic compounds that would result
from any physical change in, or change
in the method of operation of, a major
stationary source locating in a serious
or severe ozone nonattainment area
that is subject to subpart 2, part D,
title I of the Act, if such emissions in-
crease of volatile organic compounds
exceeds 25 tons per year.

(C) For the purposes of applying the
requirements of paragraph (a)(8) of this
section to modifications at major sta-
tionary sources of nitrogen oxides lo-
cated in an ozone nonattainment area
or in an ozone transport region, the
significant emission rates and other re-
quirements for volatile organic com-
pounds in paragraphs (a)(1)(x)(A), (B),
and (H) of this section shall apply to
nitrogen oxides emissions.

(D) Notwithstanding the significant
emissions rate for carbon monoxide
under paragraph (a)(1)(x)(A) of this sec-
tion, significant means, in reference to
an emissions increase or a net emis-
sions increase, any increase in actual
emissions of carbon monoxide that
would result from any physical change
in, or change in the method of oper-
ation of, a major stationary source in a
serious nonattainment area for carbon
monoxide if such increase equals or ex-
ceeds 50 tons per year, provided the Ad-
ministrator has determined that sta-
tionary sources contribute signifi-
cantly to carbon monoxide levels in
that area.
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(E) Notwithstanding the significant
emissions rates for ozone under para-
graphs (a)(1)(x)(A) and (B) of this sec-
tion, any increase in actual emissions
of volatile organic compounds from
any emissions unit at a major sta-
tionary source of volatile organic com-
pounds located in an extreme ozone
nonattainment area that is subject to
subpart 2, part D, title I of the Act
shall be considered a significant net
emissions increase.

(xi) Allowable emissions means the
emissions rate of a stationary source
calculated using the maximum rated
capacity of the source (unless the
source is subject to federally enforce-
able limits which restrict the operating
rate, or hours of operation, or both)
and the most stringent of the fol-
lowing:

(A) The applicable standards
forth in 40 CFR part 60 or 61;

(B) Any applicable State Implemen-
tation Plan emissions limitation in-
cluding those with a future compliance
date; or

(C) The emissions rate specified as a
federally enforceable permit condition,
including those with a future compli-
ance date.

(xii)(A) Actual emissions means the ac-
tual rate of emissions of a regulated
NSR pollutant from an emissions unit,
as determined in accordance with para-
graphs (a)(1)(xii)(B) through (D) of this
section, except that this definition
shall not apply for calculating whether
a significant emissions increase has oc-
curred, or for establishing a PAL under
paragraph (f) of this section. Instead,
paragraphs (a)(1)(xxviii) and (xxxv) of
this section shall apply for those pur-
poses.

(B) In general, actual emissions as of
a particular date shall equal the aver-
age rate, in tons per year, at which the
unit actually emitted the pollutant
during a consecutive 24-month period
which precedes the particular date and
which is representative of normal
source operation. The reviewing au-
thority shall allow the use of a dif-
ferent time period upon a determina-
tion that it is more representative of
normal source operation. Actual emis-
sions shall be calculated using the
unit’s actual operating hours, produc-
tion rates, and types of materials proc-

set
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essed, stored, or combusted during the
selected time period.

(C) The reviewing authority may pre-
sume that source-specific allowable
emissions for the unit are equivalent to
the actual emissions of the unit.

(D) For any emissions unit that has
not begun normal operations on the
particular date, actual emissions shall
equal the potential to emit of the unit
on that date.

(xiil) Lowest achievable emission rate
(LAER) means, for any source, the
more stringent rate of emissions based
on the following:

(A) The most stringent emissions
limitation which is contained in the
implementation plan of any State for
such class or category of stationary
source, unless the owner or operator of
the proposed stationary source dem-
onstrates that such limitations are not
achievable; or

(B) The most stringent emissions
limitation which is achieved in prac-
tice by such class or category of sta-
tionary sources. This limitation, when
applied to a modification, means the
lowest achievable emissions rate for
the new or modified emissions units
within or stationary source. In no
event shall the application of the term
permit a proposed new or modified sta-
tionary source to emit any pollutant in
excess of the amount allowable under
an applicable new source standard of
performance.

(xiv) Federally enforceable means all
limitations and conditions which are
enforceable by the Administrator, in-
cluding those requirements developed
pursuant to 40 CFR parts 60 and 61, re-
quirements within any applicable State
implementation plan, any permit re-
quirements established pursuant to 40
CFR 52.21 or under regulations ap-
proved pursuant to 40 CFR part 51, sub-
part I, including operating permits
issued under an EPA-approved program
that is incorporated into the State im-
plementation plan and expressly re-
quires adherence to any permit issued
under such program.

(xv) Begin actual construction means
in general, initiation of physical on-
site construction activities on an emis-
sions unit which are of a permanent
nature. Such activities include, but are
not limited to, installation of building
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supports and foundations, laying of un-
derground pipework, and construction
of permanent storage structures. With
respect to a change in method of oper-
ating this term refers to those on-site
activities other than preparatory ac-
tivities which mark the initiation of
the change.

(xvi) Commence as applied to con-
struction of a major stationary source
or major modification means that the
owner or operator has all necessary
preconstruction approvals or permits
and either has:

(A) Begun, or caused to begin, a con-
tinuous program of actual on-site con-
struction of the source, to be com-
pleted within a reasonable time; or

(B) Entered into binding agreements
or contractual obligations, which can-
not be canceled or modified without
substantial loss to the owner or oper-
ator, to undertake a program of actual
construction of the source to be com-
pleted within a reasonable time.

(xvii) Necessary preconstruction ap-
provals or permits means those Federal
air quality control laws and regula-
tions and those air quality control laws
and regulations which are part of the
applicable State Implementation Plan.

(xviii) Construction means any phys-
ical change or change in the method of
operation (including fabrication, erec-
tion, installation, demolition, or modi-
fication of an emissions unit) that
would result in a change in emissions.

(xix)Volatile organic compounds (VOC)
is as defined in §51.100(s) of this part.

(xx) Electric utility steam generating
unit means any steam electric gener-
ating unit that is constructed for the
purpose of supplying more than one-
third of its potential electric output
capacity and more than 25 MW elec-
trical output to any utility power dis-
tribution system for sale. Any steam
supplied to a steam distribution sys-
tem for the purpose of providing steam
to a steam-electric generator that
would produce electrical energy for
sale is also considered in determining
the electrical energy output capacity
of the affected facility.

(xxi) Replacement unit means an emis-
sions unit for which all the criteria
listed in paragraphs (a)(1)(xxi)(A)
through (D) of this section are met. No
creditable emission reductions shall be
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generated from shutting down the ex-
isting emissions unit that is replaced.

(A) The emissions unit is a recon-
structed unit within the meaning of
§60.15(b)(1) of this chapter, or the emis-
sions unit completely takes the place
of an existing emissions unit.

(B) The emissions unit is identical to
or functionally equivalent to the re-
placed emissions unit.

(C) The replacement does not alter
the basic design parameters (as dis-
cussed in paragraph (h)(2) of this sec-
tion) of the process unit.

(D) The replaced emissions unit is
permanently removed from the major
stationary source, otherwise perma-
nently disabled, or permanently barred
from operation by a permit that is en-
forceable as a practical matter. If the
replaced emissions unit is brought
back into operation, it shall constitute
a new emissions unit.

(xxii) Temporary clean coal technology
demonstration project means a clean
coal technology demonstration project
that is operated for a period of 5 years
or less, and which complies with the
State Implementation Plan for the
State in which the project is located
and other requirements necessary to
attain and maintain the national ambi-
ent air quality standards during the
project and after it is terminated.

(xxiii) Clean coal technology means
any technology, including technologies
applied at the precombustion, combus-
tion, or post combustion stage, at a
new or existing facility which will
achieve significant reductions in air
emissions of sulfur dioxide or oxides of
nitrogen associated with the utiliza-
tion of coal in the generation of elec-
tricity, or process steam which was not
in widespread use as of November 15,
1990.

(xxiv) Clean coal technology dem-
onstration project means a project using
funds appropriated under the heading
“Department of Energy-Clean Coal
Technology,” up to a total amount of
$2,500,000,000 for commercial dem-
onstration of clean coal technology, or
similar projects funded through appro-
priations for the Environmental Pro-
tection Agency. The Federal contribu-
tion for a qualifying project shall be at
least 20 percent of the total cost of the
demonstration project.
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(xxv) [Reserved]

(xxvi) Pollution prevention means any
activity that through process changes,
product reformulation or redesign, or
substitution of less polluting raw ma-
terials, eliminates or reduces the re-
lease of air pollutants (including fugi-
tive emissions) and other pollutants to
the environment prior to recycling,
treatment, or disposal; it does not
mean recycling (other than certain
“in-process recycling’’ practices), en-
ergy recovery, treatment, or disposal.

(xxvii) Significant emissions increase
means, for a regulated NSR pollutant,
an increase in emissions that is signifi-
cant (as defined in paragraph (a)(1)(x)
of this section) for that pollutant.

(xxviii)(A) Projected actual emissions
means, the maximum annual rate, in
tons per year, at which an existing
emissions unit is projected to emit a
regulated NSR pollutant in any one of
the 5 years (12-month period) following
the date the unit resumes regular oper-
ation after the project, or in any one of
the 10 years following that date, if the
project involves increasing the emis-
sions unit’s design capacity or its po-
tential to emit of that regulated NSR
pollutant and full utilization of the
unit would result in a significant emis-
sions increase or a significant net
emissions increase at the major sta-
tionary source.

(B) In determining the projected ac-
tual emissions under paragraph
(a)(1)(xxviii)(A) of this section before
beginning actual construction, the
owner or operator of the major sta-
tionary source:

(I) Shall consider all relevant infor-
mation, including but not limited to,
historical operational data, the com-
pany’s own representations, the com-
pany’s expected business activity and
the company’s highest projections of
business activity, the company’s filings
with the State or Federal regulatory
authorities, and compliance plans
under the approved plan; and

(2) Shall include fugitive emissions
to the extent quantifiable, and emis-
sions associated with startups, shut-
downs, and malfunctions; and

(3) Shall exclude, in calculating any
increase in emissions that results from
the particular project, that portion of
the unit’s emissions following the
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project that an existing unit could
have accommodated during the con-
secutive 24-month period used to estab-
lish the baseline actual emissions
under paragraph (a)(1)(xxxv) of this
section and that are also unrelated to
the particular project, including any
increased utilization due to product de-
mand growth; or,

(4) In lieu of using the method set out
in paragraphs (a)()(xxviii)(B)(1)
through (3) of this section, may elect
to use the emissions unit’s potential to
emit, in tons per year, as defined under
paragraph (a)(1)(iii) of this section.

(xxix) [Reserved]

(xxx) Nonattainment major new source
review (NSR) program means a major
source preconstruction permit program
that has been approved by the Admin-
istrator and incorporated into the plan
to implement the requirements of this
section, or a program that implements
part 51, appendix S, Sections I through
VI of this chapter. Any permit issued
under such a program is a major NSR
permit.

(xxxi) Continuous emissions monitoring
system (CEMS) means all of the equip-
ment that may be required to meet the
data acquisition and availability re-
quirements of this section, to sample,
condition (if applicable), analyze, and
provide a record of emissions on a con-
tinuous basis.

(xxxii) Predictive emissions monitoring
system (PEMS) means all of the equip-
ment necessary to monitor process and
control device operational parameters
(for example, control device secondary
voltages and electric currents) and
other information (for example, gas
flow rate, O, or CO, concentrations),
and calculate and record the mass
emissions rate (for example, 1b/hr) on a
continuous basis.

(xxxiii) Continuous parameter moni-
toring system (CPMS) means all of the
equipment necessary to meet the data
acquisition and availability require-
ments of this section, to monitor proc-
ess and control device operational pa-
rameters (for example, control device
secondary voltages and electric cur-
rents) and other information (for exam-
ple, gas flow rate, O, or CO, concentra-
tions), and to record average oper-
ational parameter value(s) on a contin-
uous basis.
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(xxxiv) Continuous emissions rate moni-
toring system (CERMS) means the total
equipment required for the determina-
tion and recording of the pollutant
mass emissions rate (in terms of mass
per unit of time).

(xxxv) Baseline actual emissions means
the rate of emissions, in tons per year,
of a regulated NSR pollutant, as deter-
mined in accordance with paragraphs
(a)1)(xxxVv)(A) through (D) of this sec-
tion.

(A) For any existing electric utility
steam generating unit, baseline actual
emissions means the average rate, in
tons per year, at which the unit actu-
ally emitted the pollutant during any
consecutive 24-month period selected
by the owner or operator within the 5-
year period immediately preceding
when the owner or operator begins ac-
tual construction of the project. The
reviewing authority shall allow the use
of a different time period upon a deter-
mination that it is more representative
of normal source operation.

(I) The average rate shall include fu-
gitive emissions to the extent quantifi-
able, and emissions associated with
startups, shutdowns, and malfunctions.

(2) The average rate shall be adjusted
downward to exclude any non-compli-
ant emissions that occurred while the
source was operating above any emis-
sion limitation that was legally en-
forceable during the consecutive 24-
month period.

(3) For a regulated NSR pollutant,
when a project involves multiple emis-
sions units, only one consecutive 24-
month period must be used to deter-
mine the baseline actual emissions for
the emissions units being changed. A
different consecutive 24-month period
can be used for each regulated NSR
pollutant.

(4) The average rate shall not be
based on any consecutive 24-month pe-
riod for which there is inadequate in-
formation for determining annual
emissions, in tons per year, and for ad-
justing this amount if required by
paragraph (a)(1)(xxxv)(A)(2) of this sec-
tion.

(B) For an existing emissions unit
(other than an electric utility steam
generating unit), baseline actual emis-
sions means the average rate, in tons
per year, at which the emissions unit
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actually emitted the pollutant during
any consecutive 24-month period se-
lected by the owner or operator within
the 10-year period immediately pre-
ceding either the date the owner or op-
erator begins actual construction of
the project, or the date a complete per-
mit application is received by the re-
viewing authority for a permit required
either under this section or under a
plan approved by the Administrator,
whichever is earlier, except that the 10-
year period shall not include any pe-
riod earlier than November 15, 1990.

(I) The average rate shall include fu-
gitive emissions to the extent quantifi-
able, and emissions associated with
startups, shutdowns, and malfunctions.

(2) The average rate shall be adjusted
downward to exclude any non-compli-
ant emissions that occurred while the
source was operating above an emis-
sion limitation that was legally en-
forceable during the consecutive 24-
month period.

(3) The average rate shall be adjusted
downward to exclude any emissions
that would have exceeded an emission
limitation with which the major sta-
tionary source must currently comply,
had such major stationary source been
required to comply with such limita-
tions during the consecutive 24-month
period. However, if an emission limita-
tion is part of a maximum achievable
control technology standard that the
Administrator proposed or promul-
gated under part 63 of this chapter, the
baseline actual emissions need only be
adjusted if the State has taken credit
for such emissions reductions in an at-
tainment demonstration or mainte-
nance plan consistent with the require-
ments of paragraph (a)(3)(ii)(G) of this
section.

(4) For a regulated NSR pollutant,
when a project involves multiple emis-
sions units, only one consecutive 24-
month period must be used to deter-
mine the baseline actual emissions for
the emissions units being changed. A
different consecutive 24-month period
can be used For each regulated NSR
pollutant.

(5) The average rate shall not be
based on any consecutive 24-month pe-
riod for which there is inadequate in-
formation for determining annual
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emissions, in tons per year, and for ad-
justing this amount if required by
paragraphs (a)(1)(xxxv)(B)(2) and (3) of
this section.

(C) For a new emissions unit, the
baseline actual emissions for purposes
of determining the emissions increase
that will result from the initial con-
struction and operation of such unit
shall equal zero; and thereafter, for all
other purposes, shall equal the unit’s
potential to emit.

(D) For a PAL for a major stationary
source, the baseline actual emissions
shall be calculated for existing electric
utility steam generating units in ac-
cordance with the procedures con-
tained in paragraph (a)(1)(xxxv)(A) of
this section, for other existing emis-
sions units in accordance with the pro-
cedures contained in paragraph
(a)(1)(xxxv)(B) of this section, and for a
new emissions unit in accordance with
the procedures contained in paragraph
(a)(1)(xxxVv)(C) of this section.

(xxxvi) [Reserved]

(xxxvii) Regulated NSR pollutant, for
purposes of this section, means the fol-
lowing:

(A) Nitrogen oxides or any volatile
organic compounds;

(B) Any pollutant for which a na-
tional ambient air quality standard has
been promulgated; or

(C) Any pollutant that is a con-
stituent or precursor of a general pol-
lutant listed under paragraphs
(a)(1)(xxxvii)(A) or (B) of this section,
provided that a constituent or pre-
cursor pollutant may only be regulated
under NSR as part of regulation of the
general pollutant.

(xxxviii) Reviewing authority means
the State air pollution control agency,
local agency, other State agency, In-
dian tribe, or other agency authorized
by the Administrator to carry out a
permit program under this section and
§51.166, or the Administrator in the
case of EPA-implemented permit pro-
grams under §52.21.

(xxxix) Project means a physical
change in, or change in the method of
operation of, an existing major sta-
tionary source.

(x1) Best available control technology
(BACT) means an emissions limitation
(including a visible emissions standard)
based on the maximum degree of reduc-
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tion for each regulated NSR pollutant
which would be emitted from any pro-
posed major stationary source or major
modification which the reviewing au-
thority, on a case-by-case basis, taking
into account energy, environmental,
and economic impacts and other costs,
determines is achievable for such
source or modification through appli-
cation of production processes or avail-
able methods, systems, and techniques,
including fuel cleaning or treatment or
innovative fuel combustion techniques
for control of such pollutant. In no
event shall application of best avail-
able control technology result in emis-
sions of any pollutant which would ex-
ceed the emissions allowed by any ap-
plicable standard under 40 CFR part 60
or 61. If the reviewing authority deter-
mines that technological or economic
limitations on the application of meas-
urement methodology to a particular
emissions unit would make the imposi-
tion of an emissions standard infeasi-
ble, a design, equipment, work prac-
tice, operational standard, or combina-
tion thereof, may be prescribed instead
to satisfy the requirement for the ap-
plication of BACT. Such standard
shall, to the degree possible, set forth
the emissions reduction achievable by
implementation of such design, equip-
ment, work practice or operation, and
shall provide for compliance by means
which achieve equivalent results.

(x1i) Prevention of Significant Deterio-
ration (PSD) permit means any permit
that is issued under a major source
preconstruction permit program that
has been approved by the Adminis-
trator and incorporated into the plan
to implement the requirements of
§51.166 of this chapter, or under the
program in §52.21 of this chapter.

(x1ii) Federal Land Manager means,
with respect to any lands in the United
States, the Secretary of the depart-
ment with authority over such lands.

(x1iii)(A) In general, process unit
means any collection of structures and/
or equipment that processes, assem-
bles, applies, blends, or otherwise uses
material inputs to produce or store an
intermediate or a completed product. A
single stationary source may contain
more than one process unit, and a proc-
ess unit may contain more than one
emissions unit.
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(B) Pollution control equipment is
not part of the process unit, unless it
serves a dual function as both process
and control equipment. Administrative
and warehousing facilities are not part
of the process unit.

(C) For replacement cost purposes,
components shared between two or
more process units are proportionately
allocated based on capacity.

(D) The following list identifies the
process units at specific categories of
stationary sources.

(I) For a steam electric generating
facility, the process unit consists of
those portions of the plant that con-
tribute directly to the production of
electricity. For example, at a pulver-
ized coal-fired facility, the process unit
would generally be the combination of
those systems from the coal receiving
equipment through the emission stack
(excluding post-combustion pollution
controls), including the coal handling
equipment, pulverizers or coal
crushers, feedwater heaters, ash han-

dling, boiler, burners, turbine-gener-
ator set, condenser, cooling tower,
water treatment system, air

preheaters, and operating control sys-
tems. Each separate generating unit is
a separate process unit.

(2) For a petroleum refinery, there
are several categories of process units:
those that separate and/or distill petro-
leum feedstocks; those that change mo-
lecular structures; petroleum treating
processes; auxiliary facilities, such as
steam generators and hydrogen produc-
tion units; and those that load, unload,
blend or store intermediate or com-
pleted products.

(3) For an incinerator, the process
unit would consist of components from
the feed pit or refuse pit to the stack,
including conveyors, combustion de-
vices, heat exchangers and steam gen-
erators, quench tanks, and fans.

NOTE TO PARAGRAPH (A)(1)(XLIII): By a court
order on December 24, 2003, this paragraph
(a)(1)(x1iii) is stayed indefinitely. The stayed
provisions will become effective immediately
if the court terminates the stay. At that
time, EPA will publish a document in the
FEDERAL REGISTER advising the public of the
termination of the stay.

(xliv) Functionally equivalent compo-
nent means a component that serves
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the same purpose as the replaced com-
ponent.

NOTE TO PARAGRAPH (A)(1)(XLIV): By a court
order on December 24, 2003, this paragraph
(a)(1)(xliv) is stayed indefinitely. The stayed
provisions will become effective immediately
if the court terminates the stay. At that
time, EPA will publish a document in the
FEDERAL REGISTER advising the public of the
termination of the stay.

(x1v) Fixed capital cost means the cap-
ital needed to provide all the depre-
ciable components. ‘‘Depreciable com-
ponents’ refers to all components of
fixed capital cost and is calculated by
subtracting land and working capital
from the total capital investment, as
defined in paragraph (a)(1)(xlvi) of this
section.

NOTE TO PARAGRAPH (A)(1)(XLV): By a court
order on December 24, 2003, this paragraph
(a)(1)(x1v) is stayed indefinitely. The stayed
provisions will become effective immediately
if the court terminates the stay. At that
time, EPA will publish a document in the
FEDERAL REGISTER advising the public of the
termination of the stay.

(x1lvi) Total capital investment means
the sum of the following: All costs re-
quired to purchase needed process
equipment (purchased equipment
costs); the costs of labor and materials
for installing that equipment (direct
installation costs); the costs of site
preparation and buildings; other costs
such as engineering, construction and
field expenses, fees to contractors,
startup and performance tests, and
contingencies (indirect installation
costs); land for the process equipment;
and working capital for the process
equipment.

NOTE TO PARAGRAPH (A)(1)(XLVI): By a court
order on December 24, 2003, this paragraph
(a)(1)(x1lvi) is stayed indefinitely. The stayed
provisions will become effective immediately
if the court terminates the stay. At that
time, EPA will publish a document in the
FEDERAL REGISTER advising the public of the
termination of the stay.

(2) Applicability procedures. (i) Each
plan shall adopt a preconstruction re-
view program to satisfy the require-
ments of sections 172(c)(5) and 173 of
the Act for any area designated non-
attainment for any national ambient
air quality standard under subpart C of
40 CFR part 81. Such a program shall
apply to any new major stationary
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source or major modification that is
major for the pollutant for which the
area is designated mnonattainment
under section 107(d)(1)(A)(i) of the Act,
if the stationary source or modifica-
tion would locate anywhere in the des-
ignated nonattainment area.

(ii) Each plan shall use the specific
provisions of paragraphs (a)(2)(ii)(A)
through (F) of this section. Deviations
from these provisions will be approved
only if the State specifically dem-
onstrates that the submitted provi-
sions are more stringent than or at
least as stringent in all respects as the
corresponding provisions in paragraphs
(a)(2)(ii)(A) through (F) of this section.

(A) Except as otherwise provided in
paragraphs (a)(2)(iii) and (iv) of this
section, and consistent with the defini-
tion of major modification contained
in paragraph (a)(1)(v)(A) of this sec-
tion, a project is a major modification
for a regulated NSR pollutant if it
causes two types of emissions in-
creases—a significant emissions in-
crease (as defined in paragraph
(a)(1)(xxvii) of this section), and a sig-
nificant net emissions increase (as de-
fined in paragraphs (a)(1)(vi) and (x) of
this section). The project is not a
major modification if it does not cause
a significant emissions increase. If the
project causes a significant emissions
increase, then the project is a major
modification only if it also results in a
significant net emissions increase.

(B) The procedure for calculating (be-
fore beginning actual construction)
whether a significant emissions in-
crease (i.e., the first step of the proc-
ess) will occur depends upon the type of
emissions units being modified, accord-
ing to paragraphs (a)(2)(ii)(C) through
(F) of this section. The procedure for
calculating (before beginning actual
construction) whether a significant net
emissions increase will occur at the
major stationary source (i.e., the sec-
ond step of the process) is contained in
the definition in paragraph (a)(1)(vi) of
this section. Regardless of any such
preconstruction projections, a major
modification results if the project
causes a significant emissions increase
and a significant net emissions in-
crease.

(C) Actual-to-projected-actual applica-
bility test for projects that only involve
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existing emissions units. A significant
emissions increase of a regulated NSR
pollutant is projected to occur if the
sum of the difference between the pro-
jected actual emissions (as defined in
paragraph (a)(1)(xxviii) of this section)
and the baseline actual emissions (as
defined in paragraphs (a)(1)(xxxv)(A)
and (B) of this section, as applicable),
for each existing emissions unit, equals
or exceeds the significant amount for
that pollutant (as defined in paragraph
(a)(1)(x) of this section).

(D) Actual-to-potential test for projects
that only involve construction of a new
emissions unit(s). A significant emis-
sions increase of a regulated NSR pol-
lutant is projected to occur if the sum
of the difference between the potential
to emit (as defined in paragraph
(a)(1)(iii) of this section) from each new
emissions unit following completion of
the project and the baseline actual
emissions (as defined in paragraph
(a)(1)(xxxVv)(C) of this section) of these
units before the project equals or ex-
ceeds the significant amount for that
pollutant (as defined in paragraph
(a)(1)(x) of this section).

(E) [Reserved]

(F) Hybrid test for projects that involve
multiple types of emissions units. A sig-
nificant emissions increase of a regu-
lated NSR pollutant is projected to
occur if the sum of the emissions in-
creases for each emissions unit, using
the method specified in paragraphs
(a)(2)(i1)(C) through (D) of this section
as applicable with respect to each
emissions unit, for each type of emis-
sions unit equals or exceeds the signifi-
cant amount for that pollutant (as de-
fined in paragraph (a)(1)(x) of this sec-
tion).

(iii) The plan shall require that for
any major stationary source for a PAL
for a regulated NSR pollutant, the
major stationary source shall comply
with requirements under paragraph (f)
of this section.

(3)(i) Each plan shall provide that for
sources and modifications subject to
any preconstruction review program
adopted pursuant to this subsection
the baseline for determining credit for
emissions reductions is the emissions
limit under the applicable State Imple-
mentation Plan in effect at the time
the application to construct is filed,
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except that the offset baseline shall be
the actual emissions of the source from
which offset credit is obtained where;
(A) The demonstration of reasonable
further progress and attainment of am-
bient air quality standards is based
upon the actual emissions of sources
located within a designated nonattain-

ment area for which the
preconstruction review program was
adopted; or

(B) The applicable State Implementa-
tion Plan does not contain an emis-
sions limitation for that source or
source category.

(ii) The plan shall further provide
that:

(A) Where the emissions limit under
the applicable State Implementation
Plan allows greater emissions than the
potential to emit of the source, emis-
sions offset credit will be allowed only
for control below this potential;

(B) For an existing fuel combustion
source, credit shall be based on the al-
lowable emissions under the applicable
State Implementation Plan for the
type of fuel being burned at the time
the application to construct is filed. If
the existing source commits to switch
to a cleaner fuel at some future date,
emissions offset credit based on the al-
lowable (or actual) emissions for the
fuels involved is not acceptable, unless
the permit is conditioned to require
the use of a specified alternative con-
trol measure which would achieve the
same degree of emissions reduction
should the source switch back to a
dirtier fuel at some later date. The re-
viewing authority should ensure that
adequate long-term supplies of the new
fuel are available before granting emis-
sions offset credit for fuel switches,

(C)(I) Emissions reductions achieved
by shutting down an existing emission
unit or curtailing production or oper-
ating hours may be generally credited
for offsets if they meet the require-
ments in paragraphs (a)(3)(ii)(C)(1)()
through (ii) of this section.

(i) Such reductions are surplus, per-
manent, quantifiable, and federally en-
forceable.

(i1) The shutdown or curtailment oc-
curred after the last day of the base
year for the SIP planning process. For
purposes of this paragraph, a reviewing
authority may choose to consider a
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prior shutdown or curtailment to have
occurred after the last day of the base
year if the projected emissions inven-
tory used to develop the attainment
demonstration explicitly includes the
emissions from such previously shut-
down or curtailed emission units. How-
ever, in no event may credit be given
for shutdowns that occurred before Au-
gust 7, 1977.

(2) Emissions reductions achieved by
shutting down an existing emissions
unit or curtailing production or oper-
ating hours and that do not meet the
requirements in paragraph
(a)(3)(11)(C)(1)(ii) of this section may be
generally credited only if:

(i) The shutdown or curtailment oc-
curred on or after the date the con-
struction permit application is filed; or

(i) The applicant can establish that
the proposed new emissions unit is a
replacement for the shutdown or cur-
tailed emissions unit, and the emis-
sions reductions achieved by the shut-
down or curtailment met the require-
ments of paragraph (a)(3)(ii)(C)(1)(i) of
this section.

(D) No emissions credit may be al-
lowed for replacing one hydrocarbon
compound with another of lesser reac-
tivity, except for those compounds list-
ed in Table 1 of EPA’s ‘“Recommended
Policy on Control of Volatile Organic
Compounds” (42 FR 35314, July 8, 1977;
(This document is also available from
Mr. Ted Creekmore, Office of Air Qual-
ity Planning and Standards, (MD-15)
Research Triangle Park, NC 27711.))

(E) All emission reductions claimed
as offset credit shall be federally en-
forceable;

(F) Procedures relating to the per-
missible location of offsetting emis-
sions shall be followed which are at
least as stringent as those set out in 40
CFR part 51 appendix S section IV.D.

(G) Credit for an emissions reduction
can be claimed to the extent that the
reviewing authority has not relied on
it in issuing any permit under regula-
tions approved pursuant to 40 CFR part
51 subpart I or the State has not relied
on it in demonstration attainment or
reasonable further progress.

(H) [Reserved]

(I) [Reserved]

(J) The total tonnage of increased
emissions, in tons per year, resulting
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from a major modification that must
be offset in accordance with section 173
of the Act shall be determined by sum-
ming the difference between the allow-
able emissions after the modification
(as defined by paragraph (a)(1)(xi) of
this section) and the actual emissions
before the modification (as defined in
paragraph (a)(1)(xii) of this section) for
each emissions unit.

(4) Each plan may provide that the
provisions of this paragraph do not
apply to a source or modification that
would be a major stationary source or
major modification only if fugitive
emission to the extent quantifiable are
considered in calculating the potential
to emit of the stationary source or
modification and the source does not
belong to any of the following cat-
egories:

(i) Coal cleaning plants (with ther-
mal dryers);

(ii) Kraft pulp mills;

(iii) Portland cement plants;

(iv) Primary zinc smelters;

(v) Iron and steel mills;

(vi) Primary aluminum ore reduction
plants;

(vii) Primary copper smelters;

(viii) Municipal incinerators capable
of charging more than 250 tons of
refuse per day;

(ix) Hydrofluoric, sulfuric, or citric
acid plants;

(x) Petroleum refineries;

(xi) Lime plants;

(xii) Phosphate
plants;

(xiii) Coke oven batteries;

(xiv) Sulfur recovery plants;

(xv) Carbon black plants (furnace
process);

(xvi) Primary lead smelters;

(xvii) Fuel conversion plants;

(xviii) Sintering plants;

(xix) Secondary metal
plants;

(xx) Chemical process plants—The
term chemical processing plant shall
not include ethanol production facili-
ties that produce ethanol by natural
fermentation included in NAICS codes
325193 or 312140;

(xxi) Fossil-fuel boilers (or combina-
tion thereof) totaling more than 250
million British thermal units per hour
heat input;

rock processing

production
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(xxii) Petroleum storage and transfer
units with a total storage capacity ex-
ceeding 300,000 barrels;

(xxiii) Taconite
plants;

(xxiv) Glass fiber processing plants;

(xxv) Charcoal production plants;

(xxvi) Fossil fuel-fired steam electric
plants of more than 250 million British
thermal units per hour heat input;

(xxvii) Any other stationary source
category which, as of August 7, 1980, is
being regulated under section 111 or 112
of the Act.

(5) Each plan shall include enforce-
able procedures to provide that:

(i) Approval to construct shall not re-
lieve any owner or operator of the re-
sponsibility to comply fully with appli-
cable provision of the plan and any
other requirements under local, State
or Federal law.

(ii) At such time that a particular
source or modification becomes a
major stationary source or major
modification solely by virtue of a re-
laxation in any enforcement limitation
which was established after August 7,
1980, on the capacity of the source or
modification otherwise to emit a pol-
lutant, such as a restriction on hours
of operation, then the requirements of
regulations approved pursuant to this
section shall apply to the source or
modification as though construction
had not yet commenced on the source
or modification;

(6) Each plan shall provide that, ex-
cept as otherwise provided in para-
graph (a)(6)(vi) of this section, the fol-
lowing specific provisions apply with
respect to any regulated NSR pollutant
emitted from projects at existing emis-
sions units at a major stationary
source (other than projects at a source
with a PAL) in circumstances where
there is a reasonable possibility, within
the meaning of paragraph (a)(6)(vi) of
this section, that a project that is not
a part of a major modification may re-
sult in a significant emissions increase
of such pollutant, and the owner or op-
erator elects to use the method speci-
fied in paragraphs (a)(1)(xxviii)(B)(1)
through (3) of this section for calcu-
lating projected actual emissions. De-
viations from these provisions will be
approved only if the State specifically

ore processing
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demonstrates that the submitted provi-
sions are more stringent than or at
least as stringent in all respects as the
corresponding provisions in paragraphs
(a)(6)(i) through (vi) of this section.

(i) Before beginning actual construc-
tion of the project, the owner or oper-
ator shall document and maintain a
record of the following information:

(A) A description of the project;

(B) Identification of the emissions
unit(s) whose emissions of a regulated
NSR pollutant could be affected by the
project; and

(C) A description of the applicability
test used to determine that the project
is not a major modification for any
regulated NSR pollutant, including the
baseline actual emissions, the pro-
jected actual emissions, the amount of
emissions excluded under paragraph
(a)(1)(xxviii)(B)(3) of this section and
an explanation for why such amount
was excluded, and any netting calcula-
tions, if applicable.

(ii) If the emissions unit is an exist-
ing electric utility steam generating
unit, before beginning actual construc-
tion, the owner or operator shall pro-
vide a copy of the information set out
in paragraph (a)(6)(i) of this section to
the reviewing authority. Nothing in
this paragraph (a)(6)(ii) shall be con-
strued to require the owner or operator
of such a unit to obtain any determina-
tion from the reviewing authority be-
fore beginning actual construction.

(iii) The owner or operator shall
monitor the emissions of any regulated
NSR pollutant that could increase as a
result of the project and that is emit-
ted by any emissions units identified in
paragraph (a)(6)(i)(B) of this section;
and calculate and maintain a record of
the annual emissions, in tons per year
on a calendar year basis, for a period of
5 years following resumption of regular
operations after the change, or for a
period of 10 years following resumption
of regular operations after the change
if the project increases the design ca-
pacity or potential to emit of that reg-
ulated NSR pollutant at such emis-
sions unit.

(iv) If the unit is an existing electric
utility steam generating unit, the
owner or operator shall submit a report
to the reviewing authority within 60
days after the end of each year during
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which records must be generated under
paragraph (a)(6)(iii) of this section set-
ting out the unit’s annual emissions
during the year that preceded submis-
sion of the report.

(v) If the unit is an existing unit
other than an electric utility steam
generating unit, the owner or operator
shall submit a report to the reviewing
authority if the annual emissions, in
tons per year, from the project identi-
fied in paragraph (a)(6)(i) of this sec-
tion, exceed the baseline actual emis-
sions (as documented and maintained
pursuant to paragraph (a)(6)(i)(C) of
this section, by a significant amount
(as defined in paragraph (a)(1)(x) of this
section) for that regulated NSR pollut-
ant, and if such emissions differ from
the preconstruction projection as docu-
mented and maintained pursuant to
paragraph (a)(6)(i)(C) of this section.
Such report shall be submitted to the
reviewing authority within 60 days
after the end of such year. The report
shall contain the following:

(A) The name, address and telephone
number of the major stationary source;

(B) The annual emissions as cal-
culated pursuant to paragraph
(a)(6)(iii) of this section; and

(C) Any other information that the
owner or operator wishes to include in
the report (e.g., an explanation as to
why the emissions differ from the
preconstruction projection).

(vi) A ‘“‘reasonable possibility’ under
paragraph (a)(6) of this section occurs
when the owner or operator calculates
the project to result in either:

(A) A projected actual emissions in-
crease of at least 50 percent of the
amount that is a ‘‘significant emis-
sions increase,” as defined under para-
graph (a)(1)(xxvii) of this section (with-
out reference to the amount that is a
significant net emissions increase), for
the regulated NSR pollutant; or

(B) A projected actual emissions in-
crease that, added to the amount of
emissions excluded under paragraph
(a)(1)(xxviii)(B)(3), sums to at least 50
percent of the amount that is a ‘‘sig-
nificant emissions increase,” as defined
under paragraph (a)(1)(xxvii) of this
section (without reference to the
amount that is a significant net emis-
sions increase), for the regulated NSR
pollutant. For a project for which a
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reasonable possibility occurs only
within the meaning of paragraph
(a)(6)(vi)(B) of this section, and not
also within the meaning of paragraph
(a)(6)(vi)(A) of this section, then provi-
sions (a)(6)(ii) through (v) do not apply
to the project.

(7) Bach plan shall provide that the
owner or operator of the source shall
make the information required to be
documented and maintained pursuant
to paragraph (a)(6) of this section
available for review upon a request for
inspection by the reviewing authority
or the general public pursuant to the
requirements contained in
§70.4(b)(3)(viii) of this chapter.

(8) The plan shall provide that the re-
quirements of this section applicable
to major stationary sources and major
modifications of volatile organic com-
pounds shall apply to nitrogen oxides
emissions from major stationary
sources and major modifications of ni-
trogen oxides in an ozone transport re-
gion or in any ozone nonattainment
area, except in ozone nonattainment
areas or in portions of an ozone trans-
port region where the Administrator
has granted a NOx waiver applying the
standards set forth under section 182(f)
of the Act and the waiver continues to
apply.

(9)(i) The plan shall require that in
meeting the emissions offset require-
ments of paragraph (a)(3) of this sec-
tion for ozone nonattainment areas
that are subject to subpart 2, part D,
title I of the Act, the ratio of total ac-
tual emissions reductions of VOC to
the emissions increase of VOC shall be
as follows:

(A) In any marginal nonattainment
area for ozone—at least 1.1:1;

(B) In any moderate nonattainment
area for ozone—at least 1.15:1;

(C) In any serious nonattainment
area for ozone—at least 1.2:1;

(D) In any severe nonattainment area
for ozone—at least 1.3:1 (except that
the ratio may be at least 1.2:1 if the ap-
proved plan also requires all existing
major sources in such nonattainment
area to use BACT for the control of
VOC); and

(E) In any extreme nonattainment
area for ozone—at least 1.5:1 (except
that the ratio may be at least 1.2:1 if
the approved plan also requires all ex-
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isting major sources in such nonattain-
ment area to use BACT for the control
of VOC); and

(ii) Notwithstanding the require-
ments of paragraph (a)(9)(i) of this sec-
tion for meeting the requirements of
paragraph (a)(3) of this section, the
ratio of total actual emissions reduc-
tions of VOC to the emissions increase
of VOC shall be at least 1.15:1 for all
areas within an ozone transport region
that is subject to subpart 2, part D,
title I of the Act, except for serious, se-
vere, and extreme ozone nonattain-
ment areas that are subject to subpart
2, part D, title I of the Act.

(iii) The plan shall require that in
meeting the emissions offset require-
ments of paragraph (a)(3) of this sec-
tion for ozone nonattainment areas
that are subject to subpart 1, part D,
title I of the Act (but are not subject to
subpart 2, part D, title I of the Act, in-
cluding 8-hour ozone nonattainment
areas subject to 40 CFR 51.902(b)), the
ratio of total actual emissions reduc-
tions of VOC to the emissions increase
of VOC shall be at least 1:1.

(10) The plan shall require that the
requirements of this section applicable
to major stationary sources and major
modifications of PM-10 shall also apply
to major stationary sources and major
modifications of PM-10 precursors, ex-
cept where the Administrator deter-
mines that such sources do not con-
tribute significantly to PM-10 levels
that exceed the PM-10 ambient stand-
ards in the area.

(b)(1) Each plan shall include a
preconstruction review permit program
or its equivalent to satisfy the require-
ments of section 110(a)(2)(D)(i) of the
Act for any new major stationary
source or major modification as de-
fined in paragraphs (a)(1) (iv) and (v) of
this section. Such a program shall
apply to any such source or modifica-
tion that would locate in any area des-
ignated as attainment or unclassifiable
for any national ambient air quality
standard pursuant to section 107 of the
Act, when it would cause or contribute
to a violation of any national ambient
air quality standard.

(2) A major source or major modifica-
tion will be considered to cause or con-
tribute to a violation of a national am-
bient air quality standard when such
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source or modification would, at a min-
imum, exceed the following signifi-
cance levels at any locality that does
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not or would not meet the applicable
national standard:

Averaging time (hours)
Pollutant Annual
24 8 3 1
1.0 ug/m3 e [ BHOMMB i | e 25 ug/m3
1.0 ug/m3 .| 5 ug/ms.
1.0 ug/ms.
..................................... 0.5 mg/md ............ rerrenes | 2 M@/M3
(3) Such a program may include a (iii) Any physical change in or

provision which allows a proposed
major source or major modification
subject to paragraph (b) of this section
to reduce the impact of its emissions
upon air quality by obtaining sufficient
emission reductions to, at a minimum,
compensate for its adverse ambient im-
pact where the major source or major
modification would otherwise cause or
contribute to a violation of any na-
tional ambient air quality standard.
The plan shall require that, in the ab-
sence of such emission reductions, the
State or local agency shall deny the
proposed construction.

(4) The requirements of paragraph (b)
of this section shall not apply to a
major stationary source or major
modification with respect to a par-
ticular pollutant if the owner or oper-
ator demonstrates that, as to that pol-
lutant, the source or modification is lo-
cated in an area designated as non-
attainment pursuant to section 107 of
the Act.

(c)—(e) [Reserved]

(f) Actuals PALs. The plan shall pro-
vide for PALs according to the provi-
sions in paragraphs (f)(1) through (15)
of this section.

(1) Applicability. (i) The reviewing au-
thority may approve the use of an
actuals PAL for any existing major
stationary source (except as provided
in paragraph (f)(1)(ii) of this section) if
the PAL meets the requirements in
paragraphs (f)(1) through (15) of this
section. The term “PAL’ shall mean
“actuals PAL’ throughout paragraph
(f) of this section.

(ii) The reviewing authority shall not
allow an actuals PAL for VOC or NOx
for any major stationary source 1lo-
cated in an extreme ozone nonattain-
ment area.

change in the method of operation of a
major stationary source that main-
tains its total source-wide emissions
below the PAL level, meets the re-
quirements in paragraphs (f)(1) through
(15) of this section, and complies with
the PAL permit:

(A) Is not a major modification for
the PAL pollutant;

(B) Does not have to be approved
through the plan’s nonattainment
major NSR program; and

(C) Is not subject to the provisions in
paragraph (a)(b)(ii) of this section (re-
strictions on relaxing enforceable
emission limitations that the major
stationary source used to avoid appli-
cability of the nonattainment major
NSR program).

(iv) Except as provided under para-
graph (f)(1)(iii)(C) of this section, a
major stationary source shall continue
to comply with all applicable Federal
or State requirements, emission limi-
tations, and work practice require-
ments that were established prior to
the effective date of the PAL.

(2) Definitions. The plan shall use the
definitions in paragraphs (£)(2)(Q)
through (xi) of this section for the pur-
pose of developing and implementing
regulations that authorize the use of
actuals PALs consistent with para-
graphs (f)(1) through (15) of this sec-
tion. When a term is not defined in
these paragraphs, it shall have the
meaning given in paragraph (a)(1) of
this section or in the Act.

(i) Actuals PAL for a major stationary
source means a PAL based on the base-
line actual emissions (as defined in
paragraph (a)(1)(xxxv) of this section)
of all emissions units (as defined in
paragraph (a)(1)(vii) of this section) at
the source, that emit or have the po-
tential to emit the PAL pollutant.
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(ii) Allowable emissions means ‘‘allow-
able emissions’ as defined in paragraph
(a)(1)(xi) of this section, except as this
definition is modified according to
paragraphs (£)(2)(ii)(A) through (B) of
this section.

(A) The allowable emissions for any
emissions unit shall be calculated con-
sidering any emission limitations that
are enforceable as a practical matter
on the emissions unit’s potential to
emit.

(B) An emissions unit’s potential to
emit shall be determined using the def-
inition in paragraph (a)(1)(iii) of this
section, except that the words ‘‘or en-
forceable as a practical matter” should
be added after ‘‘federally enforceable.”

(iii) Small emissions unit means an
emissions unit that emits or has the
potential to emit the PAL pollutant in
an amount less than the significant
level for that PAL pollutant, as defined
in paragraph (a)(1)(x) of this section or
in the Act, whichever is lower.

(iv) Major emissions unit means:

(A) Any emissions unit that emits or
has the potential to emit 100 tons per
year or more of the PAL pollutant in
an attainment area; or

(B) Any emissions unit that emits or
has the potential to emit the PAL pol-
lutant in an amount that is equal to or
greater than the major source thresh-
old for the PAL pollutant as defined by
the Act for nonattainment areas. For
example, in accordance with the defini-
tion of major stationary source in sec-
tion 182(c) of the Act, an emissions unit
would be a major emissions unit for
VOC if the emissions unit is located in
a serious ozone nonattainment area
and it emits or has the potential to
emit 50 or more tons of VOC per year.

(v) Plantwide applicability limitation
(PAL) means an emission limitation
expressed in tons per year, for a pollut-
ant at a major stationary source, that
is enforceable as a practical matter
and established source-wide in accord-
ance with paragraphs (f)(1) through
(£)(15) of this section.

(vi) PAL effective date generally
means the date of issuance of the PAL
permit. However, the PAL effective
date for an increased PAL is the date
any emissions unit which is part of the
PAL major modification becomes oper-
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ational and begins to emit the PAL
pollutant.

(vii) PAL effective period means the
period beginning with the PAL effec-
tive date and ending 10 years later.

(viil) PAL major modification means,
notwithstanding paragraphs (a)(1)(v)
and (vi) of this section (the definitions
for major modification and net emis-
sions increase), any physical change in
or change in the method of operation of
the PAL source that causes it to emit
the PAL pollutant at a level equal to
or greater than the PAL.

(ix) PAL permit means the major NSR
permit, the minor NSR permit, or the
State operating permit under a pro-
gram that is approved into the plan, or
the title V permit issued by the review-
ing authority that establishes a PAL
for a major stationary source.

(x) PAL pollutant means the pollutant
for which a PAL is established at a
major stationary source.

(xi) Significant emissions unit means
an emissions unit that emits or has the
potential to emit a PAL pollutant in
an amount that is equal to or greater
than the significant level (as defined in
paragraph (a)(1)(x) of this section or in
the Act, whichever is lower) for that
PAL pollutant, but less than the
amount that would qualify the unit as
a major emissions unit as defined in
paragraph (f)(2)(iv) of this section.

(3) Permit application requirements. As
part of a permit application requesting
a PAL, the owner or operator of a
major stationary source shall submit
the following information to the re-
viewing authority for approval:

(i) A list of all emissions units at the
source designated as small, significant
or major based on their potential to
emit. In addition, the owner or oper-
ator of the source shall indicate which,
if any, Federal or State applicable re-
quirements, emission limitations or
work practices apply to each unit.

(ii) Calculations of the baseline ac-
tual emissions (with supporting docu-
mentation). Baseline actual emissions
are to include emissions associated not
only with operation of the unit, but
also emissions associated with startup,
shutdown and malfunction.

(iii) The calculation procedures that
the major stationary source owner or
operator proposes to use to convert the
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monitoring system data to monthly
emissions and annual emissions based
on a 12-month rolling total for each
month as required by paragraph
(£)(13)(1) of this section.

(4) General requirements for estab-
lishing PALs. (i) The plan allows the re-
viewing authority to establish a PAL
at a major stationary source, provided
that at a minimum, the requirements
in paragraphs (f)(4)(i)(A) through (G) of
this section are met.

(A) The PAL shall impose an annual
emission limitation in tons per year,
that is enforceable as a practical mat-
ter, for the entire major stationary
source. For each month during the
PAL effective period after the first 12
months of establishing a PAL, the
major stationary source owner or oper-
ator shall show that the sum of the
monthly emissions from each emis-
sions unit under the PAL for the pre-
vious 12 consecutive months is less
than the PAL (a 12-month average,
rolled monthly). For each month dur-
ing the first 11 months from the PAL
effective date, the major stationary
source owner or operator shall show
that the sum of the preceding monthly
emissions from the PAL effective date
for each emissions unit under the PAL
is less than the PAL.

(B) The PAL shall be established in a
PAL permit that meets the public par-
ticipation requirements in paragraph
(f)(5) of this section.

(C) The PAL permit shall contain all
the requirements of paragraph (f)(7) of
this section.

(D) The PAL shall include fugitive
emissions, to the extent quantifiable,
from all emissions units that emit or
have the potential to emit the PAL
pollutant at the major stationary
source.

(E) Each PAL shall regulate emis-
sions of only one pollutant.

(F) Each PAL shall have a PAL effec-
tive period of 10 years.

(G) The owner or operator of the
major stationary source with a PAL
shall comply with the monitoring, rec-
ordkeeping, and reporting require-
ments provided in paragraphs (f)(12)
through (14) of this section for each
emissions unit under the PAL through
the PAL effective period.
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(ii) At no time (during or after the
PAL effective period) are emissions re-
ductions of a PAL pollutant, which
occur during the PAL effective period,
creditable as decreases for purposes of
offsets under paragraph (a)(3)(ii) of this
section unless the level of the PAL is
reduced by the amount of such emis-
sions reductions and such reductions
would be creditable in the absence of
the PAL.

(5) Public participation requirement for
PALs. PALs for existing major sta-
tionary sources shall be established, re-
newed, or increased through a proce-
dure that is consistent with §§51.160
and 51.161 of this chapter. This includes
the requirement that the reviewing au-
thority provide the public with notice
of the proposed approval of a PAL per-
mit and at least a 30-day period for
submittal of public comment. The re-
viewing authority must address all ma-
terial comments before taking final ac-
tion on the permit.

(6) Setting the 10-year actuals PAL
level. (i) Except as provided in para-
graph (f)(6)(ii) of this section, the plan
shall provide that the actuals PAL
level for a major stationary source
shall be established as the sum of the
baseline actual emissions (as defined in
paragraph (a)(1)(xxxv) of this section)
of the PAL pollutant for each emis-
sions unit at the source; plus an
amount equal to the applicable signifi-
cant level for the PAL pollutant under
paragraph (a)(1)(x) of this section or
under the Act, whichever is lower.
When establishing the actuals PAL
level, for a PAL pollutant, only one
consecutive 24-month period must be
used to determine the baseline actual
emissions for all existing emissions
units. However, a different consecutive
24-month period may be used for each
different PAL pollutant. Emissions as-
sociated with units that were perma-
nently shut down after this 24-month
period must be subtracted from the
PAL level. The reviewing authority
shall specify a reduced PAL level(s) (in
tons/yr) in the PAL permit to become
effective on the future compliance
date(s) of any applicable Federal or
State regulatory requirement(s) that
the reviewing authority is aware of
prior to issuance of the PAL permit.
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For instance, if the source owner or op-
erator will be required to reduce emis-
sions from industrial boilers in half
from baseline emissions of 60 ppm NOx
to a new rule limit of 30 ppm, then the
permit shall contain a future effective
PAL level that is equal to the current
PAL level reduced by half of the origi-
nal baseline emissions of such unit(s).

(ii) For newly constructed units
(which do not include modifications to
existing units) on which actual con-
struction began after the 24-month pe-
riod, in lieu of adding the baseline ac-
tual emissions as specified in para-
graph (f)(6)(i) of this section, the emis-
sions must be added to the PAL level
in an amount equal to the potential to
emit of the units.

(7) Contents of the PAL permit. The
plan shall require that the PAL permit
contain, at a minimum, the informa-
tion in paragraphs (f)(7)(i) through (x)
of this section.

(i) The PAL pollutant and the appli-
cable source-wide emission limitation
in tons per year.

(ii) The PAL permit effective date
and the expiration date of the PAL
(PAL effective period).

(iii) Specification in the PAL permit
that if a major stationary source owner
or operator applies to renew a PAL in
accordance with paragraph (f)(10) of
this section before the end of the PAL
effective period, then the PAL shall
not expire at the end of the PAL effec-
tive period. It shall remain in effect
until a revised PAL permit is issued by
the reviewing authority.

(iv) A requirement that emission cal-
culations for compliance purposes in-
clude emissions from startups, shut-
downs and malfunctions.

(v) A requirement that, once the PAL
expires, the major stationary source is
subject to the requirements of para-
graph (£)(9) of this section.

(vi) The calculation procedures that
the major stationary source owner or
operator shall use to convert the moni-
toring system data to monthly emis-
sions and annual emissions based on a
12-month rolling total for each month
as required by paragraph (f)(13)(i) of
this section.

(vii) A requirement that the major
stationary source owner or operator
monitor all emissions units in accord-
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ance with the provisions under para-
graph (f)(12) of this section.

(viii) A requirement to retain the
records required under paragraph (f)(13)
of this section on site. Such records
may be retained in an electronic for-
mat.

(ix) A requirement to submit the re-
ports required under paragraph (f)(14)
of this section by the required dead-
lines.

(x) Any other requirements that the
reviewing authority deems necessary
to implement and enforce the PAL.

(8) PAL effective period and reopening
of the PAL permit. The plan shall re-
quire the information in paragraphs
(£)(8)(1) and (ii) of this section.

(i) PAL effective period. The reviewing
authority shall specify a PAL effective
period of 10 years.

(i1) Reopening of the PAL permit. (A)
During the PAL effective period, the
plan shall require the reviewing au-
thority to reopen the PAL permit to:

(I) Correct typographical/calculation
errors made in setting the PAL or re-
flect a more accurate determination of
emissions used to establish the PAL.

(2) Reduce the PAL if the owner or
operator of the major stationary
source creates creditable emissions re-
ductions for use as offsets under para-
graph (a)(3)(ii) of this section.

(3) Revise the PAL to reflect an in-
crease in the PAL as provided under
paragraph (f)(11) of this section.

(B) The plan shall provide the review-
ing authority discretion to reopen the
PAL permit for the following:

(I) Reduce the PAL to reflect newly
applicable Federal requirements (for
example, NSPS) with compliance dates
after the PAL effective date.

(2) Reduce the PAL consistent with
any other requirement, that is enforce-
able as a practical matter, and that the
State may impose on the major sta-
tionary source under the plan.

(3) Reduce the PAL if the reviewing
authority determines that a reduction
is necessary to avoid causing or con-
tributing to a NAAQS or PSD incre-
ment violation, or to an adverse im-
pact on an air quality related value
that has been identified for a Federal
Class I area by a Federal Land Manager
and for which information is available
to the general public.
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(C) Except for the permit reopening
in paragraph (f)(8)(ii)(A)(I) of this sec-
tion for the correction of typo-
graphical/calculation errors that do
not increase the PAL level, all other
reopenings shall be carried out in ac-
cordance with the public participation
requirements of paragraph (f)(5) of this
section.

(9) Ezxpiration of a PAL. Any PAL
which is not renewed in accordance
with the procedures in paragraph (£)(10)
of this section shall expire at the end
of the PAL effective period, and the re-
quirements in paragraphs (£)(9)(d)
through (v) of this section shall apply.

(i) Each emissions unit (or each
group of emissions units) that existed
under the PAL shall comply with an al-
lowable emission limitation under a re-
vised permit established according to
the procedures in paragraphs (£)(9)(1)(A)
through (B) of this section.

(A) Within the time frame specified
for PAL renewals in paragraph
(£)(10)(ii) of this section, the major sta-
tionary source shall submit a proposed
allowable emission limitation for each
emissions unit (or each group of emis-
sions units, if such a distribution is
more appropriate as decided by the re-
viewing authority) by distributing the
PAL allowable emissions for the major
stationary source among each of the
emissions units that existed under the
PAL. If the PAL had not yet been ad-
justed for an applicable requirement
that became effective during the PAL
effective period, as required under
paragraph (f)(10)(v) of this section, such
distribution shall be made as if the
PAL had been adjusted.

(B) The reviewing authority shall de-
cide whether and how the PAL allow-
able emissions will be distributed and
issue a revised permit incorporating al-
lowable limits for each emissions unit,
or each group of emissions units, as the
reviewing authority determines is ap-
propriate.

(ii) Each emissions unit(s) shall com-
ply with the allowable emission limita-
tion on a 12-month rolling basis. The
reviewing authority may approve the
use of monitoring systems (source test-
ing, emission factors, etc.) other than
CEMS, CERMS, PEMS or CPMS to
demonstrate compliance with the al-
lowable emission limitation.
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(iii) Until the reviewing authority
issues the revised permit incorporating
allowable limits for each emissions
unit, or each group of emissions units,
as required under paragraph (£)(9)(i)(A)
of this section, the source shall con-
tinue to comply with a source-wide,
multi-unit emissions cap equivalent to
the level of the PAL emission limita-
tion.

(iv) Any physical change or change in
the method of operation at the major
stationary source will be subject to the
nonattainment major NSR require-
ments if such change meets the defini-
tion of major modification in para-
graph (a)(1)(v) of this section.

(v) The major stationary source
owner or operator shall continue to
comply with any State or Federal ap-
plicable requirements (BACT, RACT,
NSPS, etc.) that may have applied ei-
ther during the PAL effective period or
prior to the PAL effective period ex-
cept for those emission limitations
that had been established pursuant to
paragraph (a)(5)(ii) of this section, but
were eliminated by the PAL in accord-
ance with the provisions in paragraph
(£)(1)(iii)(C) of this section.

(10) Renewal of a PAL. (i) The review-
ing authority shall follow the proce-
dures specified in paragraph (f)(6) of
this section in approving any request
to renew a PAL for a major stationary
source, and shall provide both the pro-
posed PAL level and a written ration-
ale for the proposed PAL level to the
public for review and comment. During
such public review, any person may
propose a PAL level for the source for
consideration by the reviewing author-
ity.

(i1) Application deadline. The plan
shall require that a major stationary
source owner or operator shall submit
a timely application to the reviewing
authority to request renewal of a PAL.
A timely application is one that is sub-
mitted at least 6 months prior to, but
not earlier than 18 months from, the
date of permit expiration. This dead-
line for application submittal is to en-
sure that the permit will not expire be-
fore the permit is renewed. If the owner
or operator of a major stationary
source submits a complete application
to renew the PAL within this time pe-
riod, then the PAL shall continue to be

219



§51.165

effective until the revised permit with
the renewed PAL is issued.

(iii) Application requirements. The ap-
plication to renew a PAL permit shall
contain the information required in
paragraphs (£)(10)(iii)(A) through (D) of
this section.

(A) The information required in para-
graphs (f)(3)(i) through (iii) of this sec-
tion.

(B) A proposed PAL level.

(C) The sum of the potential to emit
of all emissions units under the PAL
(with supporting documentation).

(D) Any other information the owner
or operator wishes the reviewing au-
thority to consider in determining the
appropriate level for renewing the
PAL.

(iv) PAL adjustment. In determining
whether and how to adjust the PAL,
the reviewing authority shall consider
the options outlined in paragraphs
(£)(10)(iv)(A) and (B) of this section.
However, in no case may any such ad-
justment fail to comply with paragraph
(£)(10)(iv)(C) of this section.

(A) If the emissions level calculated
in accordance with paragraph (f)(6) of
this section is equal to or greater than
80 percent of the PAL level, the review-
ing authority may renew the PAL at
the same level without considering the
factors set forth in  paragraph
(£)(10)(iv)(B) of this section; or

(B) The reviewing authority may set
the PAL at a level that it determines
to be more representative of the
source’s baseline actual emissions, or
that it determines to be appropriate
considering air quality needs, advances
in control technology, anticipated eco-
nomic growth in the area, desire to re-
ward or encourage the source’s vol-
untary emissions reductions, or other
factors as specifically identified by the
reviewing authority in its written ra-
tionale.

©) Notwithstanding paragraphs
(£)(10)(iv)(A) and (B) of this section,

(I) If the potential to emit of the
major stationary source is less than
the PAL, the reviewing authority shall
adjust the PAL to a level no greater
than the potential to emit of the
source; and

(2) The reviewing authority shall not
approve a renewed PAL level higher
than the current PAL, unless the
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major stationary source has complied
with the provisions of paragraph (f)(11)
of this section (increasing a PAL).

(v) If the compliance date for a State
or Federal requirement that applies to
the PAL source occurs during the PAL
effective period, and if the reviewing
authority has not already adjusted for
such requirement, the PAL shall be ad-
justed at the time of PAL permit re-
newal or title V permit renewal, which-
ever occurs first.

(11) Increasing a PAL during the PAL
effective period. (i) The plan shall re-
quire that the reviewing authority may
increase a PAL emission limitation
only if the major stationary source
complies with the provisions in para-
graphs (f)(11)(i)(A) through (D) of this
section.

(A) The owner or operator of the
major stationary source shall submit a
complete application to request an in-
crease in the PAL limit for a PAL
major modification. Such application
shall identify the emissions unit(s)
contributing to the increase in emis-
sions so as to cause the major sta-
tionary source’s emissions to equal or
exceed its PAL.

(B) As part of this application, the
major stationary source owner or oper-
ator shall demonstrate that the sum of
the baseline actual emissions of the
small emissions units, plus the sum of
the baseline actual emissions of the
significant and major emissions units
assuming application of BACT equiva-
lent controls, plus the sum of the al-
lowable emissions of the new or modi-
fied emissions unit(s) exceeds the PAL.
The level of control that would result
from BACT equivalent controls on each
significant or major emissions unit
shall be determined by conducting a
new BACT analysis at the time the ap-
plication is submitted, unless the emis-
sions unit is currently required to com-
ply with a BACT or LAER requirement
that was established within the pre-
ceding 10 years. In such a case, the as-
sumed control level for that emissions
unit shall be equal to the level of BACT
or LAER with which that emissions
unit must currently comply.

(C) The owner or operator obtains a
major NSR permit for all emissions
unit(s) identified in paragraph
(H)(11)(HA)(A) of this section, regardless
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of the magnitude of the emissions in-
crease resulting from them (that is, no
significant levels apply). These emis-
sions unit(s) shall comply with any
emissions requirements resulting from
the nonattainment major NSR pro-
gram process (for example, LAER),
even though they have also become
subject to the PAL or continue to be
subject to the PAL.

(D) The PAL permit shall require
that the increased PAL level shall be
effective on the day any emissions unit
that is part of the PAL major modifica-
tion becomes operational and begins to
emit the PAL pollutant.

(ii) The reviewing authority shall
calculate the new PAL as the sum of
the allowable emissions for each modi-
fied or new emissions unit, plus the
sum of the baseline actual emissions of
the significant and major emissions
units (assuming application of BACT
equivalent controls as determined in
accordance with paragraph
(£)(11)(1)(B)), plus the sum of the base-
line actual emissions of the small
emissions units.

(iii) The PAL permit shall be revised
to reflect the increased PAL level pur-
suant to the public notice require-
ments of paragraph (f)(5) of this sec-
tion.

(12)  Monitoring  requirements  for
PALs—(i) General requirements. (A) Each
PAL permit must contain enforceable
requirements for the monitoring sys-
tem that accurately determines
plantwide emissions of the PAL pollut-
ant in terms of mass per unit of time.
Any monitoring system authorized for
use in the PAL permit must be based
on sound science and meet generally
acceptable scientific procedures for
data quality and manipulation. Addi-
tionally, the information generated by
such system must meet minimum legal
requirements for admissibility in a ju-
dicial proceeding to enforce the PAL
permit.

(B) The PAL monitoring system
must employ one or more of the four
general monitoring approaches meet-
ing the minimum requirements set
forth in paragraphs (HH(A2)({1)(A)
through (D) of this section and must be
approved by the reviewing authority.

(©) Notwithstanding paragraph
(H)(12)(1)(B) of this section, you may
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also employ an alternative monitoring
approach that meets paragraph
(H)(12)(1)(A) of this section if approved
by the reviewing authority.

(D) Failure to use a monitoring sys-
tem that meets the requirements of
this section renders the PAL invalid.

(ii) Minimum Performance Require-
ments for Approved Monitoring Ap-
proaches. The following are acceptable
general monitoring approaches when
conducted in accordance with the min-
imum requirements in paragraphs
(£)(12)(iii) through (ix) of this section:

(A) Mass balance calculations for ac-
tivities using coatings or solvents;

(B) CEMS;

(C) CPMS or PEMS; and

(D) Emission Factors.

(iii) Mass Balance Calculations. An
owner or operator using mass balance
calculations to monitor PAL pollutant
emissions from activities using coating
or solvents shall meet the following re-
quirements:

(A) Provide a demonstrated means of
validating the published content of the
PAL pollutant that is contained in or
created by all materials used in or at
the emissions unit;

(B) Assume that the emissions unit
emits all of the PAL pollutant that is
contained in or created by any raw ma-
terial or fuel used in or at the emis-
sions unit, if it cannot otherwise be ac-
counted for in the process; and

(C) Where the vendor of a material or
fuel, which is used in or at the emis-
sions unit, publishes a range of pollut-
ant content from such material, the
owner or operator must use the highest
value of the range to calculate the PAL
pollutant emissions unless the review-
ing authority determines there is site-
specific data or a site-specific moni-
toring program to support another con-
tent within the range.

(iv) CEMS. An owner or operator
using CEMS to monitor PAL pollutant
emissions shall meet the following re-
quirements:

(A) CEMS must comply with applica-
ble Performance Specifications found
in 40 CFR part 60, appendix B; and

(B) CEMS must sample, analyze and
record data at least every 15 minutes
while the emissions unit is operating.
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(v) CPMS or PEMS. An owner or op-
erator using CPMS or PEMS to mon-
itor PAL pollutant emissions shall
meet the following requirements:

(A) The CPMS or the PEMS must be
based on current site-specific data
demonstrating a correlation between
the monitored parameter(s) and the
PAL pollutant emissions across the
range of operation of the emissions
unit; and

(B) Each CPMS or PEMS must sam-
ple, analyze, and record data at least
every 15 minutes, or at another less
frequent interval approved by the re-
viewing authority, while the emissions
unit is operating.

(vi) Emission factors. An owner or
operator using emission factors to
monitor PAL pollutant emissions shall
meet the following requirements:

(A) All emission factors shall be ad-
justed, if appropriate, to account for
the degree of uncertainty or limita-
tions in the factors’ development;

(B) The emissions unit shall operate
within the designated range of use for
the emission factor, if applicable; and

(C) If technically practicable, the
owner or operator of a significant emis-
sions unit that relies on an emission
factor to calculate PAL pollutant
emissions shall conduct validation
testing to determine a site-specific
emission factor within 6 months of
PAL permit issuance, unless the re-
viewing authority determines that
testing is not required.

(vii) A source owner or operator must
record and report maximum potential
emissions without considering enforce-
able emission limitations or oper-
ational restrictions for an emissions
unit during any period of time that
there is no monitoring data, unless an-
other method for determining emis-
sions during such periods is specified in
the PAL permit.

(viii) Notwithstanding the require-
ments in paragraphs (f)(12)(iii) through
(vii) of this section, where an owner or
operator of an emissions unit cannot
demonstrate a correlation between the
monitored parameter(s) and the PAL
pollutant emissions rate at all oper-
ating points of the emissions unit, the
reviewing authority shall, at the time
of permit issuance:
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(A) Establish default value(s) for de-
termining compliance with the PAL
based on the highest potential emis-
sions reasonably estimated at such op-
erating point(s); or

(B) Determine that operation of the
emissions unit during operating condi-
tions when there is no correlation be-
tween monitored parameter(s) and the
PAL pollutant emissions is a violation
of the PAL.

(ix) Re-validation. All data used to
establish the PAL pollutant must be
re-validated through performance test-
ing or other scientifically valid means
approved by the reviewing authority.
Such testing must occur at least once
every b years after issuance of the
PAL.

(13) Recordkeeping requirements. (1)
The PAL permit shall require an owner
or operator to retain a copy of all
records necessary to determine compli-
ance with any requirement of para-
graph (f) of this section and of the
PAL, including a determination of each
emissions unit’s 12-month rolling total
emissions, for 5 years from the date of
such record.

(ii) The PAL permit shall require an
owner or operator to retain a copy of
the following records for the duration
of the PAL effective period plus 5
years:

(A) A copy of the PAL permit appli-
cation and any applications for revi-
sions to the PAL; and

(B) Each annual certification of com-
pliance pursuant to title V and the
data relied on in certifying the compli-
ance.

(14) Reporting and motification require-
ments. The owner or operator shall sub-
mit semi-annual monitoring reports
and prompt deviation reports to the re-
viewing authority in accordance with
the applicable title V operating permit
program. The reports shall meet the re-
quirements in paragraphs (£)(14)(Q)
through (iii).

(i) Semi-Annual Report. The semi-an-
nual report shall be submitted to the
reviewing authority within 30 days of
the end of each reporting period. This
report shall contain the information
required in paragraphs (£)(14)(i)(A)
through (G) of this section.

(A) The identification of owner and
operator and the permit number.
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(B) Total annual emissions (tons/
year) based on a 12-month rolling total
for each month in the reporting period
recorded pursuant to paragraph
(£)(13)(i) of this section.

(C) All data relied upon, including,
but not limited to, any Quality Assur-
ance or Quality Control data, in calcu-
lating the monthly and annual PAL
pollutant emissions.

(D) A list of any emissions units
modified or added to the major sta-
tionary source during the preceding 6-
month period.

(E) The number, duration, and cause
of any deviations or monitoring mal-
functions (other than the time associ-
ated with zero and span calibration
checks), and any corrective action
taken.

(F) A notification of a shutdown of
any monitoring system, whether the
shutdown was permanent or tem-
porary, the reason for the shutdown,
the anticipated date that the moni-
toring system will be fully operational
or replaced with another monitoring
system, and whether the emissions
unit monitored by the monitoring sys-
tem continued to operate, and the cal-
culation of the emissions of the pollut-
ant or the number determined by
method included in the permit, as pro-
vided by paragraph (f)(12)(vii) of this
section.

(G) A signed statement by the re-
sponsible official (as defined by the ap-
plicable title V operating permit pro-
gram) certifying the truth, accuracy,
and completeness of the information
provided in the report.

(ii) Deviation report. The major sta-
tionary source owner or operator shall
promptly submit reports of any devi-
ations or exceedance of the PAL re-
quirements, including periods where no
monitoring is available. A report sub-
mitted pursuant to §70.6(a)(3)(iii)(B) of
this chapter shall satisfy this reporting
requirement. The deviation reports
shall be submitted within the time lim-
its prescribed by the applicable pro-
gram implementing §70.6(a)(3)(iii)(B) of
this chapter. The reports shall contain
the following information:

(A) The identification of owner and
operator and the permit number;
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(B) The PAL requirement that expe-
rienced the deviation or that was ex-
ceeded;

(C) Emissions resulting from the de-
viation or the exceedance; and

(D) A signed statement by the re-
sponsible official (as defined by the ap-
plicable title V operating permit pro-
gram) certifying the truth, accuracy,
and completeness of the information
provided in the report.

(iii) Re-validation results. The owner
or operator shall submit to the review-
ing authority the results of any re-vali-
dation test or method within 3 months
after completion of such test or meth-
od.

(15) Transition requirements. (i) No re-
viewing authority may issue a PAL
that does not comply with the require-
ments in paragraphs (f)(1) through (15)
of this section after the Administrator
has approved regulations incorporating
these requirements into a plan.

(ii) The reviewing authority may su-
persede any PAL which was established
prior to the date of approval of the
plan by the Administrator with a PAL
that complies with the requirements of
paragraphs (f)(1) through (15) of this
section.

(g) If any provision of this section, or
the application of such provision to
any person or circumstance, is held in-
valid, the remainder of this section, or
the application of such provision to
persons or circumstances other than
those as to which it is held invalid,
shall not be affected thereby.

(h) Equipment replacement provision.
Without regard to other consider-
ations, routine maintenance, repair
and replacement includes, but is not
limited to, the replacement of any
component of a process unit with an
identical or functionally equivalent
component(s), and maintenance and re-
pair activities that are part of the re-
placement activity, provided that all of
the requirements in paragraphs (h)(1)
through (3) of this section are met.

(1) Capital Cost threshold for Equip-
ment Replacement. (i) For an electric util-
ity steam generating unit, as defined in
§51.165(a)(1)(xx), the fixed capital cost
of the replacement component(s) plus
the cost of any associated maintenance
and repair activities that are part of
the replacement shall not exceed 20
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percent of the replacement value of the
process unit, at the time the equip-
ment is replaced. For a process unit
that is not an electric utility steam
generating unit the fixed capital cost
of the replacement component(s) plus
the cost of any associated maintenance
and repair activities that are part of
the replacement shall not exceed 20
percent of the replacement value of the
process unit, at the time the equip-
ment is replaced.

(ii) In determining the replacement
value of the process unit; and, except
as otherwise allowed under paragraph
(h)(1)(dii) of this section, the owner or
operator shall determine the replace-
ment value of the process unit on an
estimate of the fixed capital cost of
constructing a new process unit, or on
the current appraised value of the proc-
ess unit.

(iii) As an alternative to paragraph
(h)(1)(ii) of this section for determining
the replacement value of a process
unit, an owner or operator may choose
to use insurance value (where the in-
surance value covers only complete re-
placement), investment value adjusted
for inflation, or another accounting
procedure if such procedure is based on
Generally Accepted Accounting Prin-
ciples, provided that the owner or oper-
ator sends a notice to the reviewing au-
thority. The first time that an owner
or operator submits such a notice for a
particular process unit, the notice may
be submitted at any time, but any sub-
sequent notice for that process unit
may be submitted only at the begin-
ning of the process unit’s fiscal year.
Unless the owner or operator submits a
notice to the reviewing authority, then
paragraph (h)(1)(ii) of this section will
be used to establish the replacement
value of the process unit. Once the
owner or operator submits a notice to
use an alternative accounting proce-
dure, the owner or operator must con-
tinue to use that procedure for the en-
tire fiscal year for that process unit. In
subsequent fiscal years, the owner or
operator must continue to use this se-
lected procedure unless and until the
owner or operator sends another notice
to the reviewing authority selecting
another procedure consistent with this
paragraph or paragraph (h)(1)(ii) of this
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section at the beginning of such fiscal
year.

(2) Basic design parameters. The re-
placement does not change the basic
design parameter(s) of the process unit
to which the activity pertains.

NOTE TO PARAGRAPH (H): By a court order
on December 24, 2003, this paragraph (h) is
stayed indefinitely. The stayed provisions
will become effective immediately if the
court terminates the stay. At that time,
EPA will publish a document in the FEDERAL
REGISTER advising the public of the termi-
nation of the stay.

(i) Except as provided in paragraph
(h)(2)(iii) of this section, for a process
unit at a steam electric generating fa-
cility, the owner or operator may se-
lect as its basic design parameters ei-
ther maximum hourly heat input and
maximum hourly fuel consumption
rate or maximum hourly electric out-
put rate and maximum steam flow
rate. When establishing fuel consump-
tion specifications in terms of weight
or volume, the minimum fuel quality
based on British Thermal Units con-
tent shall be used for determining the
basic design parameter(s) for a coal-
fired electric utility steam generating
unit.

(ii) Except as provided in paragraph
(h)(2)(iii) of this section, the basic de-
sign parameter(s) for any process unit
that is not at a steam electric gener-
ating facility are maximum rate of fuel
or heat input, maximum rate of mate-
rial input, or maximum rate of product
output. Combustion process units will
typically use maximum rate of fuel
input. For sources having multiple end
products and raw materials, the owner
or operator should consider the pri-
mary product or primary raw material
when selecting a basic design param-
eter.

(iii) If the owner or operator believes
the basic design parameter(s) in para-
graphs (h)(2)(i) and (ii) of this section
is not appropriate for a specific indus-
try or type of process unit, the owner
or operator may propose to the review-
ing authority an alternative basic de-
sign parameter(s) for the source’s proc-
ess unit(s). If the reviewing authority
approves of the use of an alternative
basic design parameter(s), the review-
ing authority shall issue a permit that
is legally enforceable that records such
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basic design parameter(s) and requires
the owner or operator to comply with
such parameter(s).

(iv) The owner or operator shall use
credible information, such as results of
historic maximum capability tests, de-
sign information from the manufac-
turer, or engineering calculations, in
establishing the magnitude of the basic
design parameter(s) specified in para-
graphs (h)(2)(i) and (ii) of this section.

(v) If design information is not avail-
able for a process unit, then the owner
or operator shall determine the process
unit’s basic design parameter(s) using
the maximum value achieved by the
process unit in the five-year period im-
mediately preceding the planned activ-
ity.

(vi) Efficiency of a process unit is not
a basic design parameter.

(3) The replacement activity shall
not cause the process unit to exceed
any emission limitation, or operational
limitation that has the effect of con-
straining emissions, that applies to the
process unit and that is legally en-
forceable.

[61 FR 40669, Nov. 7, 1986, as amended at 52
FR 24713, July 1, 1987; 52 FR 29386, Aug 7,
1987; 54 FR 27285, 27299 June 28, 1989; 57 FR
3946, Feb. 3, 1992; 57 FR 32334, July 21, 1992; 67
FR 80244, Dec. 31, 2002; 68 FR 61276, Oct. 27,
2003; 68 FR 63027, Nov. 7, 2003; 69 FR 40275,
July 1, 2004; 70 FR 71698, Nov. 29, 2005; 72 FR
24077, May 1, 2007; 72 FR 32528, June 13, 2007;
72 FR 72616, Dec. 21, 2007]

EFFECTIVE DATE NOTE: At 73 FR 28347, May
16, 2008, §51.166 was amended by revising
paragraph (a)(1)(x)(A); removing the word

“or” at the end of paragraph
(a)(1)(xxxvii)(B); revising paragraph
(a)(1)(xxxvii)(C); adding paragraph
(a)(D)(xxxvii)(D); redesignating paragraphs

(a)(9)(i) through (iii) as paragraphs (a)(9)(ii)
through (iv), respectively, and adding new
paragraph (a)(9)(i); removing from newly re-
designated paragraph (a)(9)(iii) the reference
to ‘‘paragraph (a)(9)i)” and adding in its
place ‘‘paragraph (a)(9)(ii)”’; and adding para-
graph (a)(11), effective July 15, 2008. For the
convenience of the user, the added and re-
vised text is set forth as follows:

§51.165 Permit requirements.

(a) * k k

(1) * K %

(x)(A) Significant means, in reference to a
net emissions increase or the potential of a
source to emit any of the following pollut-
ants, a rate of emissions that would equal or
exceed any of the following rates:
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POLLUTANT EMISSION RATE

Carbon monoxide: 100 tons per year (tpy)

Nitrogen oxides: 40 tpy

Sulfur dioxide: 40 tpy

Ozone: 40 tpy of volatile organic compounds
or nitrogen oxides

Lead: 0.6 tpy

PM,o: 15 tpy

PM.,s: 10 tpy of direct PM, s emissions; 40 tpy
of sulfur dioxide emissions; 40 tpy of nitro-
gen oxide emissions unless demonstrated
not to be a PM,s precursor under para-
graph (a)(1)(xxxvii) of this section

* * * * *

(XxxXVii) * * *

(C) Any pollutant that is identified under
this paragraph (a)(1)(xxxvii)(C) as a con-
stituent or precursor of a general pollutant
listed under paragraph (a)(1)(xxxvii)(A) or
(B) of this section, provided that such con-
stituent or precursor pollutant may only be
regulated under NSR as part of regulation of
the general pollutant. Precursors identified
by the Administrator for purposes of NSR
are the following:

(1) Volatile organic compounds and nitro-
gen oxides are precursors to ozone in all
ozone nonattainment areas.

(2) Sulfur dioxide is a precursor to PM,s in
all PM, s nonattainment areas.

(3) Nitrogen oxides are presumed to be pre-
cursors to PM,s in all PM,s nonattainment
areas, unless the State demonstrates to the
Administrator’s satisfaction or EPA dem-
onstrates that emissions of nitrogen oxides
from sources in a specific area are not a sig-
nificant contributor to that area’s ambient
PM, s concentrations.

(4) Volatile organic compounds and ammo-
nia are presumed not to be precursors to
PM,s in any PM,s nonattainment area, un-
less the State demonstrates to the Adminis-
trator’s satisfaction or EPA demonstrates
that emissions of volatile organic com-
pounds or ammonia from sources in a spe-
cific area are a significant contributor to
that area’s ambient PM,s concentrations; or

(D) PM,s emissions and PM,, emissions
shall include gaseous emissions from a
source or activity which condense to form
particulate matter at ambient temperatures.
On or after January 1, 2011 (or any earlier
date established in the upcoming rulemaking
codifying test methods), such condensable
particulate matter shall be accounted for in
applicability determinations and in estab-
lishing emissions limitations for PM,s and
PM,p in nonattainment major NSR permits.
Compliance with emissions limitations for
PM, s and PM,, issued prior to this date shall
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not be based on condensable particulate mat-
ter unless required by the terms and condi-
tions of the permit or the applicable imple-
mentation plan. Applicability determina-
tions made prior to this date without ac-
counting for condensable particulate matter
shall not be considered in violation of this
section unless the applicable implementa-
tion plan required condensable particulate
matter to be included.

* * * * *

(9)(1) The plan shall require that in meet-
ing the emissions offset requirements of
paragraph (a)(3) of this section, the ratio of
total actual emissions reductions to the
emissions increase shall be at least 1:1 unless
an alternative ratio is provided for the appli-
cable nonattainment area in paragraphs
(a)(9)(ii) through (a)(9)(iv) of this section.

* * * * *

(11) The plan shall require that in meeting
the emissions offset requirements of para-
graph (a)(3) of this section, the emissions off-
sets obtained shall be for the same regulated
NSR pollutant unless interprecursor offset-
ting is permitted for a particular pollutant
as specified in this paragraph. The plan may
allow the offset requirements in paragraph
(a)(3) of this section for direct PM,s emis-
sions or emissions of precursors of PM,s to
be satisfied by offsetting reductions in direct
PM,s emissions or emissions of any PM.,s
precursor identified under paragraph
(a)(1)(xxxvii)(C) of this section if such offsets
comply with the interprecursor trading hier-
archy and ratio established in the approved
plan for a particular nonattainment area.

* * * * *

§51.166 Prevention of significant dete-
rioration of air quality.

(a)(1) Plan requirements. In accordance
with the policy of section 101(b)(1) of
the Act and the purposes of section 160
of the Act, each applicable State Im-
plementation Plan and each applicable
Tribal Implementation Plan shall con-
tain emission limitations and such
other measures as may be necessary to
prevent significant deterioration of air
quality.

(2) Plan revisions. If a State Imple-
mentation Plan revision would result
in increased air quality deterioration
over any baseline concentration, the
plan revision shall include a dem-
onstration that it will not cause or
contribute to a violation of the appli-
cable increment(s). If a plan revision
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proposing less restrictive requirements
was submitted after August 7, 1977 but
on or before any applicable baseline
date and was pending action by the Ad-
ministrator on that date, no such dem-
onstration is necessary with respect to
the area for which a baseline date
would be established before final action
is taken on the plan revision. Instead,
the assessment described in paragraph
(a)(4) of this section, shall review the
expected impact to the applicable in-
crement(s).

(3) Required plan revision. If the State
or the Administrator determines that a
plan is substantially inadequate to pre-
vent significant deterioration or that
an applicable increment is being vio-
lated, the plan shall be revised to cor-
rect the inadequacy or the violation.
The plan shall be revised within 60 days
of such a finding by a State or within
60 days following notification by the
Administrator, or by such later date as
prescribed by the Administrator after
consultation with the State.

(4) Plan assessment. The State shall
review the adequacy of a plan on a
periodic basis and within 60 days of
such time as information becomes
available that an applicable increment
is being violated.

(5) Public participation. Any State ac-
tion taken under this paragraph shall
be subject to the opportunity for public
hearing in accordance with procedures
equivalent to those established in
§51.102.

(6) Amendments. (i) Any State re-
quired to revise its implementation
plan by reason of an amendment to
this section, including any amendment
adopted simultaneously with this para-
graph (a)(6)(i), shall adopt and submit
such plan revision to the Adminis-
trator for approval no later than three
yvears after such amendment is pub-
lished in the FEDERAL REGISTER.

(ii) Any revision to an implementa-
tion plan that would amend the provi-
sions for the prevention of significant
air quality deterioration in the plan
shall specify when and as to what
sources and modifications the revision
is to take effect.

(iii) Any revision to an implementa-
tion plan that an amendment to this
section required shall take effect no
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later than the date of its approval and
may operate prospectively.

(T) Applicability. Each plan shall con-
tain procedures that incorporate the
requirements in paragraphs (a)(7)@i)
through (vi) of this section.

(i) The requirements of this section
apply to the construction of any new
major stationary source (as defined in
paragraph (b)(1) of this section) or any
project at an existing major stationary
source in an area designated as attain-
ment or unclassifiable under sections
107(d)(1)(A)(ii) or (iii) of the Act.

(ii) The requirements of paragraphs
(j) through (r) of this section apply to
the construction of any new major sta-
tionary source or the major modifica-
tion of any existing major stationary
source, except as this section otherwise
provides.

(iii) No new major stationary source
or major modification to which the re-
quirements of paragraphs (j) through
(r)(5) of this section apply shall begin
actual construction without a permit
that states that the major stationary
source or major modification will meet
those requirements.

(iv) Each plan shall use the specific
provisions of paragraphs (a)(T)(iv)(a)
through (f) of this section. Deviations
from these provisions will be approved
only if the State specifically dem-
onstrates that the submitted provi-
sions are more stringent than or at
least as stringent in all respects as the
corresponding provisions in paragraphs
(a)(T)(iv)(a) through (f) of this section.

(a) Except as otherwise provided in
paragraphs (a)(7)(v) and (vi) of this sec-
tion, and consistent with the definition
of major modification contained in
paragraph (b)(2) of this section, a
project is a major modification for a
regulated NSR pollutant if it causes
two types of emissions increases—a sig-
nificant emissions increase (as defined
in paragraph (b)(39) of this section),
and a significant net emissions in-
crease (as defined in paragraphs (b)(3)
and (b)(23) of this section). The project
is not a major modification if it does
not cause a significant emissions in-
crease. If the project causes a signifi-
cant emissions increase, then the
project is a major modification only if
it also results in a significant net emis-
sions increase.

§51.166

(b) The procedure for calculating (be-
fore beginning actual construction)
whether a significant emissions in-
crease (i.e., the first step of the proc-
ess) will occur depends upon the type of
emissions units being modified, accord-
ing to paragraphs (a)(7)(iv)(c) through
(f) of this section. The procedure for
calculating (before beginning actual
construction) whether a significant net
emissions increase will occur at the
major stationary source (i.e., the sec-
ond step of the process) is contained in
the definition in paragraph (b)(3) of
this section. Regardless of any such
preconstruction projections, a major
modification results if the project
causes a significant emissions increase
and a significant net emissions in-
crease.

(c) Actual-to-projected-actual applica-
bility test for projects that only involve
existing emissions units. A significant
emissions increase of a regulated NSR
pollutant is projected to occur if the
sum of the difference between the pro-
jected actual emissions (as defined in
paragraph (b)(40) of this section) and
the baseline actual emissions (as de-
fined in paragraphs (b)(47)(i) and (ii) of
this section) for each existing emis-
sions unit, equals or exceeds the sig-
nificant amount for that pollutant (as
defined in paragraph (b)(23) of this sec-
tion).

(d) Actual-to-potential test for projects
that only involve construction of a new
emissions unit(s). A significant emis-
sions increase of a regulated NSR pol-
lutant is projected to occur if the sum
of the difference between the potential
to emit (as defined in paragraph (b)(4)
of this section) from each new emis-
sions unit following completion of the
project and the baseline actual emis-
sions (as defined in paragraph
(b)(47)(iii) of this section) of these units
before the project equals or exceeds the
significant amount for that pollutant
(as defined in paragraph (b)(23) of this
section).

(e) [Reserved]

(f) Hybrid test for projects that involve
multiple types of emissions units. A sig-
nificant emissions increase of a regu-
lated NSR pollutant is projected to
occur if the sum of the emissions in-
creases for each emissions unit, using
the method specified in paragraphs
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(a)(T)(iv)(c) through (d) of this section
as applicable with respect to each
emissions unit, for each type of emis-
sions unit equals or exceeds the signifi-
cant amount for that pollutant (as de-
fined in paragraph (b)(23) of this sec-
tion).

(v) The plan shall require that for
any major stationary source for a PAL
for a regulated NSR pollutant, the
major stationary source shall comply
with requirements under paragraph (w)
of this section.

(b) Definitions. All State plans shall
use the following definitions for the
purposes of this section. Deviations
from the following wording will be ap-
proved only if the State specifically
demonstrates that the submitted defi-
nition is more stringent, or at least as
stringent, in all respects as the cor-
responding definitions below:

(1)(i) Major stationary source means:

(a) Any of the following stationary
sources of air pollutants which emits,
or has the potential to emit, 100 tons
per year or more of any regulated NSR
pollutant: Fossil fuel-fired steam elec-
tric plants of more than 250 million
British thermal units per hour heat
input, coal cleaning plants (with ther-
mal dryers), kraft pulp mills, portland
cement plants, primary zinc smelters,
iron and steel mill plants, primary alu-
minum ore reduction plants (with ther-
mal dryers), primary copper smelters,
municipal incinerators capable of
charging more than 250 tons of refuse
per day, hydrofluoric, sulfuric, and ni-
tric acid plants, petroleum refineries,
lime plants, phosphate rock processing
plants, coke oven batteries, sulfur re-
covery plants, carbon black plants (fur-
nace process), primary lead smelters,
fuel conversion plants, sintering
plants, secondary metal production
plants, chemical process plants (which
does not include ethanol production fa-
cilities that produce ethanol by nat-
ural fermentation included in NAICS
codes 325193 or 312140), fossil-fuel boil-
ers (or combinations thereof) totaling
more than 250 million British thermal
units per hour heat input, petroleum
storage and transfer units with a total
storage capacity exceeding 300,000 bar-
rels, taconite ore processing plants,
glass fiber processing plants, and char-
coal production plants;
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(b) Notwithstanding the stationary
source size specified in paragraph
(b)Q)(E)(a) of this section, any sta-
tionary source which emits, or has the
potential to emit, 260 tons per year or
more of a regulated NSR pollutant; or

(¢) Any physical change that would
occur at a stationary source not other-
wise qualifying under paragraph (b)(1)
of this section, as a major stationary
source if the change would constitute a
major stationary source by itself.

(ii) A major source that is major for
volatile organic compounds or NOx
shall be considered major for ozone.

(iii) The fugitive emissions of a sta-
tionary source shall not be included in
determining for any of the purposes of
this section whether it is a major sta-
tionary source, unless the source be-
longs to one of the following categories
of stationary sources:

(a) Coal cleaning plants (with ther-
mal dryers);

(b) Kraft pulp mills;

(c¢) Portland cement plants;

(d) Primary zinc smelters;

(e) Iron and steel mills;

(f) Primary aluminum ore reduction
plants;

(g9) Primary copper smelters;

(h) Municipal incinerators capable of
charging more than 250 tons of refuse
per day;

(i) Hydrofluoric,
acid plants;

(j) Petroleum refineries;

(k) Lime plants;

() Phosphate rock processing plants;

(m) Coke oven batteries;

(n) Sulfur recovery plants;

(0) Carbon black plants
process);

(p) Primary lead smelters;

(@) Fuel conversion plants;

(r) Sintering plants;

(s) Secondary metal
plants;

(t) Chemical process plants—The
term chemical processing plant shall
not include ethanol production facili-
ties that produce ethanol by natural
fermentation included in NAICS codes
325193 or 312140;

(u) Fossil-fuel boilers (or combina-
tion thereof) totaling more than 250
million British thermal units per hour
heat input;

sulfuric, or nitric

(furnace

production
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(v) Petroleum storage and transfer
units with a total storage capacity ex-
ceeding 300,000 barrels;

(w) Taconite ore processing plants;

(x) Glass fiber processing plants;

(y) Charcoal production plants;

(2) Fossil fuel-fired steam electric
plants of more that 250 million British
thermal units per hour heat input;

(aa) Any other stationary source cat-
egory which, as of August 7, 1980, is
being regulated under section 111 or 112
of the Act.

(2)(1) Major modification means any
physical change in or change in the
method of operation of a major sta-
tionary source that would result in: a
significant emissions increase (as de-
fined in paragraph (b)(39) of this sec-
tion) of a regulated NSR pollutant (as
defined in paragraph (b)(49) of this sec-
tion); and a significant net emissions
increase of that pollutant from the
major stationary source.

(ii) Any significant emissions in-
crease (as defined at paragraph (b)(39)
of this section) from any emissions
units or net emissions increase (as de-
fined in paragraph (b)(3) of this sec-
tion) at a major stationary source that
is significant for volatile organic com-
pounds or NOx shall be considered sig-
nificant for ozone.

(iii) A physical change or change in
the method of operation shall not in-
clude:

(a) Routine maintenance, repair and
replacement. Routine maintenance, re-
pair and replacement shall include, but
not be limited to, any activity(s) that
meets the requirements of the equip-
ment replacement provisions contained
in paragraph (y) of this section;

NOTE TO PARAGRAPH (B)(2)(II)(a): On De-
cember 24, 2003, the second sentence of this
paragraph (b)(2)(iii)(a) is stayed indefinitely
by court order. The stayed provisions will
become effective immediately if the court
terminates the stay. At that time, EPA will
publish a document in the FEDERAL REG-
ISTER advising the public of the termination
of the stay.

(b) Use of an alternative fuel or raw
material by reason of any order under
section 2 (a) and (b) of the Energy Sup-
ply and Environmental Coordination
Act of 1974 (or any superseding legisla-
tion) or by reason of a natural gas cur-
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tailment plan pursuant to the Federal
Power Act;

(c) Use of an alternative fuel by rea-
son of an order or rule under section
125 of the Act;

(d) Use of an alternative fuel at a
steam generating unit to the extent
that the fuel is generated from munic-
ipal solid waste;

(e) Use of an alternative fuel or raw
material by a stationary source which:

(I) The source was capable of accom-
modating before January 6, 1975, unless
such change would be prohibited under
any federally enforceable permit condi-
tion which was established after Janu-
ary 6, 1975 pursuant to 40 CFR 52.21 or
under regulations approved pursuant to
40 CFR subpart I or §51.166; or

(2) The source is approved to use
under any permit issued under 40 CFR
52.21 or under regulations approved
pursuant to 40 CFR 51.166;

(f) An increase in the hours of oper-
ation or in the production rate, unless
such change would be prohibited under
any federally enforceable permit condi-
tion which was established after Janu-
ary 6, 1975, pursuant to 40 CFR 52.21 or
under regulations approved pursuant to
40 CFR subpart I or §51.166.

(g9) Any change in ownership at a sta-
tionary source.

(h) [Reserved]

(i) The installation, operation, ces-
sation, or removal of a temporary
clean coal technology demonstration
project, provided that the project com-
plies with:

(I) The State implementation plan
for the State in which the project is lo-
cated; and

(2) Other requirements necessary to
attain and maintain the national ambi-
ent air quality standards during the
project and after it is terminated.

(j) The installation or operation of a
permanent clean coal technology dem-
onstration project that constitutes
repowering, provided that the project
does not result in an increase in the po-
tential to emit of any regulated pollut-
ant emitted by the unit. This exemp-
tion shall apply on a pollutant-by-pol-
lutant basis.

(k) The reactivation of a very clean
coal-fired electric utility steam gener-
ating unit.
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(iv) This definition shall not apply
with respect to a particular regulated
NSR pollutant when the major sta-
tionary source is complying with the
requirements under paragraph (w) of
this section for a PAL for that pollut-
ant. Instead, the definition at para-
graph (w)(2)(viii) of this section shall
apply.

(3)(1) Net emissions increase means,
with respect to any regulated NSR pol-
lutant emitted by a major stationary
source, the amount by which the sum
of the following exceeds zero:

(a) The increase in emissions from a
particular physical change or change in
the method of operation at a sta-
tionary source as calculated pursuant
to paragraph (a)(7)(iv) of this section;
and

(b) Any other increases and decreases
in actual emissions at the major sta-
tionary source that are contempora-
neous with the particular change and
are otherwise creditable. Baseline ac-
tual emissions for calculating in-
creases and decreases under this para-
graph (b)(3)(1)(b) shall be determined as
provided in paragraph (b)(47), except
that paragraphs (b)@7)({H)(c) and
(b)(47)(ii)(d) of this section shall not
apply.

(ii) An increase or decrease in actual
emissions is contemporaneous with the
increase from the particular change
only if it occurs within a reasonable
period (to be specified by the State) be-
fore the date that the increase from
the particular change occurs.

(iii) An increase or decrease in actual
emissions is creditable only if:

(a) It occurs within a reasonable pe-
riod (to be specified by the reviewing
authority); and

(b) The reviewing authority has not
relied on it in issuing a permit for the
source under regulations approved pur-
suant to this section, which permit is
in effect when the increase in actual
emissions from the particular change
occurs; and

(c) The increase or decrease in emis-
sions did not occur at a Clean Unit, ex-
cept as provided in paragraphs (t)(8)
and (u)(10) of this section.

(iv) An increase or decrease in actual
emissions of sulfur dioxide, particulate
matter, or nitrogen oxides that occurs
before the applicable minor source
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baseline date is creditable only if it is
required to be considered in calcu-
lating the amount of maximum allow-
able increases remaining available.

(v) An increase in actual emissions is
creditable only to the extent that the
new level of actual emissions exceeds
the old level.

(vi) A decrease in actual emissions is
creditable only to the extent that:

(a) The old level of actual emissions
or the old level of allowable emissions,
whichever is lower, exceeds the new
level of actual emissions;

(b) It is enforceable as a practical
matter at and after the time that ac-
tual construction on the particular
change begins;

(¢) It has approximately the same
qualitative significance for public
health and welfare as that attributed
to the increase from the particular
change; and

(vii) An increase that results from a
physical change at a source occurs
when the emissions unit on which con-
struction occurred becomes oper-
ational and begins to emit a particular
pollutant. Any replacement unit that
requires shakedown becomes oper-
ational only after a reasonable shake-
down period, not to exceed 180 days.

(viii) Paragraph (b)(21)(ii) of this sec-
tion shall not apply for determining
creditable increases and decreases.

(4) Potential to emit means the max-
imum capacity of a stationary source
to emit a pollutant under its physical
and operational design. Any physical
or operational limitation on the capac-
ity of the source to emit a pollutant,
including air pollution control equip-
ment and restrictions on hours of oper-
ation or on the type or amount of ma-
terial combusted, stored, or processed,
shall be treated as part of its design if
the limitation or the effect it would
have on emissions is federally enforce-
able. Secondary emissions do not count
in determining the potential to emit of
a stationary source.

(b) Stationary source means any build-
ing, structure, facility, or installation
which emits or may emit a regulated
NSR pollutant.

(6) Building, structure, facility, or in-
stallation means all of the pollutant-
emitting activities which belong to the
same industrial grouping, are located
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on one or more contiguous or adjacent
properties, and are under the control of
the same person (or persons under com-
mon control) except the activities of
any vessel. Pollutant-emitting activi-
ties shall be considered as part of the
same industrial grouping if they belong
to the same Major Group (i.e., which
have the same two-digit code) as de-
scribed in the Standard Industrial Clas-
sification Manual, 1972, as amended by
the 1977 Supplement (U.S. Government
Printing Office stock numbers 4101-0066
and 003-005-00176-0, respectively).

(7T) Emissions unit means any part of a
stationary source that emits or would
have the potential to emit any regu-
lated NSR pollutant and includes an
electric utility steam generating unit
as defined in paragraph (b)(30) of this
section. For purposes of this section,
there are two types of emissions units
as described in paragraphs (b)(7)(i) and
(ii) of this section.

(i) A new emissions unit is any emis-
sions unit that is (or will be) newly
constructed and that has existed for
less than 2 years from the date such
emissions unit first operated.

(ii) An existing emissions unit is any
emissions unit that does not meet the
requirements in paragraph (b)(7)(i) of
this section. A replacement unit, as de-
fined in paragraph (b)(32) of this sec-
tion, is an existing emissions unit.

(8) Construction means any physical
change or change in the method of op-
eration (including fabrication, erec-
tion, installation, demolition, or modi-
fication of an emissions unit) that
would result in a change in emissions.

(9) Commence as applied to construc-
tion of a major stationary source or
major modification means that the
owner or operator has all necessary
preconstruction approvals or permits
and either has:

(i) Begun, or caused to begin, a con-
tinuous program of actual on-site con-
struction of the source, to be com-
pleted within a reasonable time; or

(ii) Entered into binding agreements
or contractual obligations, which can-
not be cancelled or modified without
substantial loss to the owner or oper-
ator, to undertake a program of actual
construction of the source to be com-
pleted within a reasonable time.
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(10) Necessary preconstruction approv-
als or permits means those permits or
approvals required under Federal air
quality control laws and regulations
and those air quality control laws and
regulations which are part of the appli-
cable State Implementation Plan.

(11) Begin actual construction means,
in general, initiation of physical on-
site construction activities on an emis-
sions unit which are of a permanent
nature. Such activities include, but are
not limited to, installation of building
supports and foundations, laying of un-
derground pipework, and construction
of permanent storage structures. With
respect to a change in method of oper-
ation this term refers to those on-site
activities, other than preparatory ac-
tivities, which mark the initiation of
the change.

(12) Best available control technology
means an emissions limitation (includ-
ing a visible emissions standard) based
on the maximum degree of reduction
for each a regulated NSR pollutant
which would be emitted from any pro-
posed major stationary source or major
modification which the reviewing au-
thority, on a case-by-case basis, taking
into account energy, environmental,
and economic impacts and other costs,
determines is achievable for such
source or modification through appli-
cation of production processes or avail-
able methods, systems, and techniques,
including fuel cleaning or treatment or
innovative fuel combination tech-
niques for control of such pollutant. In
no event shall application of best avail-
able control technology result in emis-
sions of any pollutant which would ex-
ceed the emissions allowed by any ap-
plicable standard under 40 CFR parts 60
and 61. If the reviewing authority de-
termines that technological or eco-
nomic limitations on the application of
measurement methodology to a par-
ticular emissions unit would make the
imposition of an emissions standard in-
feasible, a design, equipment, work
practice, operational standard or com-
bination thereof, may be prescribed in-
stead to satisfy the requirement for the
application of best available control
technology. Such standard shall, to the
degree possible, set forth the emissions
reduction achievable by implementa-
tion of such design, equipment, work
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practice or operation, and shall provide
for compliance by means which achieve
equivalent results.

(13)(i1) Baseline concentration means
that ambient concentration level that
exists in the baseline area at the time
of the applicable minor source baseline
date. A baseline concentration is deter-
mined for each pollutant for which a
minor source baseline date is estab-
lished and shall include:

(a) The actual emissions, as defined
in paragraph (b)(21) of this section, rep-
resentative of sources in existence on
the applicable minor source baseline
date, except as provided in paragraph
(b)(13)(ii) of this section;

(b) The allowable emissions of major
stationary sources that commenced
construction before the major source
baseline date, but were not in oper-
ation by the applicable minor source
baseline date.

(ii) The following will not be included
in the baseline concentration and will
affect the applicable maximum allow-
able increase(s):

(a) Actual emissions, as defined in
paragraph (b)(21) of this section, from
any major stationary source on which
construction commenced after the
major source baseline date; and

(b) Actual emissions increases and
decreases, as defined in paragraph
(b)(21) of this section, at any sta-
tionary source occurring after the
minor source baseline date.

(14)(i) Major source baseline
means:

(a) In the case of particulate matter
and sulfur dioxide, January 6, 1975, and

(b) In the case of nitrogen dioxide,
February 8, 1988.

(i1) Minor source baseline date means
the earliest date after the trigger date
on which a major stationary source or
a major modification subject to 40 CFR
52.21 or to regulations approved pursu-
ant to 40 CFR 51.166 submits a complete
application under the relevant regula-
tions. The trigger date is:

(a) In the case of particulate matter
and sulfur dioxide, August 7, 1977, and

(b) In the case of nitrogen dioxide,
February 8, 1988.

(iii) The baseline date is established
for each pollutant for which incre-
ments or other equivalent measures
have been established if:

date
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(a) The area in which the proposed
source or modification would construct
is designated as attainment or
unclassifiable under section 107(d)(i)
(D) or (E) of the Act for the pollutant
on the date of its complete application
under 40 CFR 52.21 or under regulations
approved pursuant to 40 CFR 51.166; and

(b) In the case of a major stationary
source, the pollutant would be emitted
in significant amounts, or, in the case
of a major modification, there would be
a significant net emissions increase of
the pollutant.

(iv) Any minor source baseline date
established originally for the TSP in-
crements shall remain in effect and
shall apply for purposes of determining
the amount of available PM-10 incre-
ments, except that the reviewing au-
thority may rescind any such minor
source baseline date where it can be
shown, to the satisfaction of the re-
viewing authority, that the emissions
increase from the major stationary
source, or the net emissions increase
from the major modification, respon-
sible for triggering that date did not
result in a significant amount of PM-10
emissions.

(15)(1) Baseline area means any intra-
state area (and every part thereof) des-
ignated as attainment or unclassifiable
under section 107(d)(1) (D) or (E) of the
Act in which the major source or major
modification establishing the minor
source baseline date would construct or
would have an air quality impact equal
to or greater than 1 ug/ms3 (annual aver-
age) of the pollutant for which the
minor source baseline date is estab-
lished.

(ii) Area redesignations under section
107(d)(1) (D) or (E) of the Act cannot
intersect or be smaller than the area of
impact of any major stationary source
or major modification which:

(a) Establishes a minor source base-
line date; or

(b) Is subject to 40 CFR 52.21 or under
regulations approved pursuant to 40
CFR 51.166, and would be constructed in
the same State as the State proposing
the redesignation.

(iii) Any baseline area established
originally for the TSP increments shall
remain in effect and shall apply for
purposes of determining the amount of
available PM-10 increments, except
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that such baseline area shall not re-
main in effect if the permit authority
rescinds the corresponding minor
source baseline date in accordance with
paragraph (b)(14)(iv) of this section.

(16) Allowable emissions means the
emissions rate of a stationary source
calculated using the maximum rated
capacity of the source (unless the
source is subject to federally enforce-
able limits which restrict the operating
rate, or hours of operation, or both)
and the most stringent of the fol-
lowing:

(i) The applicable standards as set
forth in 40 CFR parts 60 and 61;

(ii) The applicable State Implementa-
tion Plan emissions limitation, includ-
ing those with a future compliance
date; or

(iii) The emissions rate specified as a
federally enforceable permit condition.

(17) Federally enforceable means all
limitations and conditions which are
enforceable by the Administrator, in-
cluding those requirements developed
pursuant to 40 CFR parts 60 and 61, re-
quirements within any applicable State
implementation plan, any permit re-
quirements established pursuant to 40
CFR 52.21 or under regulations ap-
proved pursuant to 40 CFR part 51, sub-
part I, including operating permits
issued under an EPA-approved program
that is incorporated into the State im-
plementation plan and expressly re-
quires adherence to any permit issued
under such program.

(18) Secondary emissions means emis-
sions which occur as a result of the
construction or operation of a major
stationary source or major modifica-
tion, but do not come from the major
stationary source or major modifica-
tion itself. For the purposes of this sec-
tion, secondary emissions must be spe-
cific, well defined, quantifiable, and
impact the same general areas the sta-
tionary source modification which
causes the secondary emissions. Sec-
ondary emissions include emissions
from any offsite support facility which
would not be constructed or increase
its emissions except as a result of the
construction or operation of the major
stationary source or major modifica-
tion. Secondary emissions do not in-
clude any emissions which come di-
rectly from a mobile source, such as
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emissions from the tailpipe of a motor
vehicle, from a train, or from a vessel.

(19) Imnovative control technology
means any system of air pollution con-
trol that has not been adequately dem-
onstrated in practice, but would have a
substantial likelihood of achieving
greater continuous emissions reduction
than any control system in current
practice or of achieving at least com-
parable reductions at lower cost in
terms of energy, economics, or nonair
quality environmental impacts.

(20) Fugitive emissions means those
emissions which could not reasonably
pass through a stack, chimney, vent, or
other functionally equivalent opening.

(21)(i) Actual emissions means the ac-
tual rate of emissions of a regulated
NSR pollutant from an emissions unit,
as determined in accordance with para-
graphs (b)(21)(ii) through (iv) of this
section, except that this definition
shall not apply for calculating whether
a significant emissions increase has oc-
curred, or for establishing a PAL under
paragraph (w) of this section. Instead,
paragraphs (b)(40) and (b)(47) of this
section shall apply for those purposes.

(ii) In general, actual emissions as of
a particular date shall equal the aver-
age rate, in tons per year, at which the
unit actually emitted the pollutant
during a consecutive 24-month period
which precedes the particular date and
which 1is representative of normal
source operation. The reviewing au-
thority shall allow the use of a dif-
ferent time period upon a determina-
tion that it is more representative of
normal source operation. Actual emis-
sions shall be calculated using the
unit’s actual operating hours, produc-
tion rates, and types of materials proc-
essed, stored, or combusted during the
selected time period.

(iii) The reviewing authority may
presume that source-specific allowable
emissions for the unit are equivalent to
the actual emissions of the unit.

(iv) For any emissions unit that has
not begun normal operations on the
particular date, actual emissions shall
equal the potential to emit of the unit
on that date.

(22) Complete means, in reference to
an application for a permit, that the
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application contains all the informa-
tion necessary for processing the appli-
cation. Designating an application
complete for purposes of permit proc-
essing does not preclude the reviewing
authority from requesting or accepting
any additional information.

(23)(1) Significant means, in reference
to a net emissions increase or the po-
tential of a source to emit any of the
following pollutants, a rate of emis-
sions that would equal or exceed any of
the following rates:

POLLUTANT AND EMISSIONS RATE

Carbon monoxide: 100 tons per year (tpy)

Nitrogen oxides: 40 tpy

Sulfur dioxide: 40 tpy

Particulate matter: 25 tpy of particulate
matter emissions. 15 tpy of PM,, emissions.

Ozone: 40 tpy of volatile organic compounds
or NOx

Lead: 0.6 tpy

Fluorides: 3 tpy

Sulfuric acid mist: 7 tpy

Hydrogen sulfide (H> S): 10 tpy

Total reduced sulfur (including H, S): 10 tpy

Reduced sulfur compounds (including H, S):
10 tpy

Municipal waste combustor organics (meas-
ured as total tetra- through octa-
chlorinated dibenzo-p-dioxins and
dibenzofurans): 3.2 x 10-¢ megagrams per
year (3.5 x 106 tons per year)

Municipal waste combustor metals (meas-
ured as articulate matter): 14 megagrams
per year (15 tons per year) Municipal waste
combustor acid gases (measured as sulfur
dioxide and hydrogen chloride): 36
megagrams per year (40 tons per year)

Municipal solid waste landfill emissions
(measured as nonmethane organic com-
pounds): 45 megagrams per year (50 tons
per year)

(ii) Significant means, in reference to
a net emissions increase or the poten-
tial of a source to emit a regulated
NSR pollutant that paragraph (b)(23)(i)
of this section, does not list, any emis-
sions rate.

(iii) Notwithstanding paragraph
(b)(23)(1) of this section, significant
means any emissions rate or any net
emissions increase associated with a
major stationary source or major
modification, which would construct
within 10 kilometers of a Class I area,
and have an impact on such area equal
to or greater than 1 pg/ms3 (24-hour av-
erage).

(24) Federal Land Manager means,
with respect to any lands in the United
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States, the Secretary of the depart-
ment with authority over such lands.

(25) High terrain means any area hav-
ing an elevation 900 feet or more above
the base of the stack of a source.

(26) Low terrain means any area other
than high terrain.

(27) Indian Reservation means any fed-
erally recognized reservation estab-
lished by Treaty, Agreement, Execu-
tive Order, or Act of Congress.

(28) Indian Governing Body means the
governing body of any tribe, band, or
group of Indians subject to the jurisdic-
tion of the United States and recog-
nized by the United States as pos-
sessing power of self-government.

(29) Volatile organic compounds (VOC)
is as defined in §51.100(s) of this part.

(380) Electric wutility steam generating
unit means any steam electric gener-
ating unit that is constructed for the
purpose of supplying more than one-
third of its potential electric output
capacity and more than 256 MW elec-
trical output to any utility power dis-
tribution system for sale. Any steam
supplied to a steam distribution sys-
tem for the purpose of providing steam
to a steam-electric generator that
would produce electrical energy for
sale is also considered in determining
the electrical energy output capacity
of the affected facility.

(31) [Reserved]

(32) Replacement unit means an emis-
sions unit for which all the criteria
listed in paragraphs (b)(32)(i) through
(iv) of this section are met. No cred-
itable emission reductions shall be gen-
erated from shutting down the existing
emissions unit that is replaced.

(i) The emissions unit is a recon-
structed unit within the meaning of
§60.15(b)(1) of this chapter, or the emis-
sions unit completely takes the place
of an existing emissions unit.

(ii) The emissions unit is identical to
or functionally equivalent to the re-
placed emissions unit.

(iii) The replacement does not change
the basic design parameter(s) (as dis-
cussed in paragraph (y)(2) of this sec-
tion) of the process unit.

(iv) The replaced emissions unit is
permanently removed from the major
stationary source, otherwise perma-
nently disabled, or permanently barred
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from operation by a permit that is en-
forceable as a practical matter. If the
replaced emissions unit is brought
back into operation, it shall constitute
a new emissions unit.

(33) Clean coal technology means any
technology, including technologies ap-
plied at the precombustion, combus-
tion, or post combustion stage, at a
new or existing facility which will
achieve significant reductions in air
emissions of sulfur dioxide or oxides of
nitrogen associated with the utiliza-
tion of coal in the generation of elec-
tricity, or process steam which was not
in widespread use as of November 15,
1990.

(34) Clean coal technology demonstra-
tion project means a project using funds
appropriated under the heading ‘‘De-
partment of Energy—Clean Coal Tech-
nology’’, up to a total amount of
$2,500,000,000 for commercial dem-
onstration of clean coal technology, or
similar projects funded through appro-
priations for the Environmental Pro-
tection Agency. The Federal contribu-
tion for a qualifying project shall be at
least 20 percent of the total cost of the
demonstration project.

(35) Temporary clean coal technology
demonstration project means a clean
coal technology demonstration project
that is operated for a period of 5 years
or less, and which complies with the
State implementation plan for the
State in which the project is located
and other requirements necessary to
attain and maintain the national ambi-
ent air quality standards during and
after the project is terminated.

(36)(1) Repowering means replacement
of an existing coal-fired boiler with one
of the following clean coal tech-
nologies: atmospheric or pressurized
fluidized bed combustion, integrated
gasification combined cycle, magneto-
hydrodynamics, direct and indirect
coal-fired turbines, integrated gasifi-
cation fuel cells, or as determined by
the Administrator, in consultation
with the Secretary of Energy, a deriva-
tive of one or more of these tech-
nologies, and any other technology ca-
pable of controlling multiple combus-
tion emissions simultaneously with im-
proved boiler or generation efficiency
and with significantly greater waste
reduction relative to the performance
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of technology in widespread commer-
cial use as of November 15, 1990.

(ii) Repowering shall also include any
oil and/or gas-fired unit which has been
awarded clean coal technology dem-
onstration funding as of January 1,
1991, by the Department of Energy.

(iii) The reviewing authority shall
give expedited consideration to permit
applications for any source that satis-
fies the requirements of this subsection
and is granted an extension under sec-
tion 409 of the Clean Air Act.

(87) Reactivation of a very clean coal-
fired electric utility steam generating unit
means any physical change or change
in the method of operation associated
with the commencement of commercial
operations by a coal-fired utility unit
after a period of discontinued operation
where the unit:

(i) Has not been in operation for the
two-year period prior to the enactment
of the Clean Air Act Amendments of
1990, and the emissions from such unit
continue to be carried in the permit-
ting authority’s emissions inventory at
the time of enactment;

(ii) Was equipped prior to shutdown
with a continuous system of emissions
control that achieves a removal effi-
ciency for sulfur dioxide of no less than
85 percent and a removal efficiency for
particulates of no less than 98 percent;

(iii) Is equipped with low-NOx burn-
ers prior to the time of commencement
of operations following reactivation;
and

(iv) Is otherwise in compliance with
the requirements of the Clean Air Act.

(38) Pollution prevention means any
activity that through process changes,
product reformulation or redesign, or
substitution of less polluting raw ma-
terials, eliminates or reduces the re-
lease of air pollutants (including fugi-
tive emissions) and other pollutants to
the environment prior to recycling,
treatment, or disposal; it does not
mean recycling (other than certain
“‘in-process recycling’ practices), en-
ergy recovery, treatment, or disposal.

(39) Significant emissions increase
means, for a regulated NSR pollutant,
an increase in emissions that is signifi-
cant (as defined in paragraph (b)(23) of
this section) for that pollutant.

(40)(1) Projected actual emissions means
the maximum annual rate, in tons per

235



§51.166

year, at which an existing emissions
unit is projected to emit a regulated
NSR pollutant in any one of the 5 years
(12-month period) following the date
the unit resumes regular operation
after the project, or in any one of the
10 years following that date, if the
project involves increasing the emis-
sions unit’s design capacity or its po-
tential to emit that regulated NSR pol-
lutant, and full utilization of the unit
would result in a significant emissions
increase, or a significant net emissions

increase at the major stationary
source.

(ii) In determining the projected ac-
tual emissions under paragraph
(b)(40)(i) of this section (before begin-
ning actual construction), the owner or
operator of the major stationary
source:

(a) Shall consider all relevant infor-
mation, including but not limited to,
historical operational data, the com-
pany’s own representations, the com-
pany’s expected business activity and
the company’s highest projections of
business activity, the company’s filings
with the State or Federal regulatory
authorities, and compliance plans
under the approved plan; and

(b) Shall include fugitive emissions
to the extent quantifiable and emis-
sions associated with startups, shut-
downs, and malfunctions; and

(c) Shall exclude, in calculating any
increase in emissions that results from
the particular project, that portion of
the unit’s emissions following the
project that an existing unit could
have accommodated during the con-
secutive 24-month period used to estab-
lish the baseline actual emissions
under paragraph (b)(47) of this section
and that are also unrelated to the par-
ticular project, including any increased
utilization due to product demand
growth; or,

(d) In lieu of using the method set
out in paragraphs (b)(40)(ii)(a) through
(c¢) of this section, may elect to use the
emissions unit’s potential to emit, in
tons per year, as defined under para-
graph (b)(4) of this section.

(41) [Reserved]

(42) Prevention of Significant Deteriora-
tion Program (PSD) program means a
major source preconstruction permit
program that has been approved by the
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Administrator and incorporated into
the plan to implement the require-
ments of this section, or the program
in §52.21 of this chapter. Any permit
issued under such a program is a major
NSR permit.

(43) Continuous emissions monitoring
system (CEMS) means all of the equip-
ment that may be required to meet the
data acquisition and availability re-
quirements of this section, to sample,
condition (if applicable), analyze, and
provide a record of emissions on a con-
tinuous basis.

(44) Predictive emissions monitoring sys-
tem (PEMS) means all of the equipment
necessary to monitor process and con-
trol device operational parameters (for
example, control device secondary
voltages and electric currents) and
other information (for example, gas
flow rate, O2 or CO2 concentrations),
and calculate and record the mass
emissions rate (for example, 1b/hr) on a
continuous basis.

(45) Continuous parameter monitoring
system (CPMS) means all of the equip-
ment necessary to meet the data acqui-
sition and availability requirements of
this section, to monitor process and
control device operational parameters
(for example, control device secondary
voltages and electric currents) and
other information (for example, gas
flow rate, O2 or CO2 concentrations),
and to record average operational pa-
rameter value(s) on a continuous basis.

(46) Continuous emissions rate moni-
toring system (CERMS) means the total
equipment required for the determina-
tion and recording of the pollutant
mass emissions rate (in terms of mass
per unit of time).

(47) Baseline actual emissions means
the rate of emissions, in tons per year,
of a regulated NSR pollutant, as deter-
mined in accordance with paragraphs
(b)(47)(i) through (iv) of this section.

(i) For any existing electric utility
steam generating unit, baseline actual
emissions means the average rate, in
tons per year, at which the unit actu-
ally emitted the pollutant during any
consecutive 24-month period selected
by the owner or operator within the 5-
year period immediately preceding
when the owner or operator begins ac-
tual construction of the project. The
reviewing authority shall allow the use
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of a different time period upon a deter-
mination that it is more representative
of normal source operation.

(a) The average rate shall include fu-
gitive emissions to the extent quantifi-
able, and emissions associated with
startups, shutdowns, and malfunctions.

(b) The average rate shall be adjusted
downward to exclude any non-compli-
ant emissions that occurred while the
source was operating above an emis-
sion limitation that was legally en-
forceable during the consecutive 24-
month period.

(¢) For a regulated NSR pollutant,
when a project involves multiple emis-
sions units, only one consecutive 24-
month period must be used to deter-
mine the baseline actual emissions for
the emissions units being changed. A
different consecutive 24-month period
can be used For each regulated NSR
pollutant.

(d) The average rate shall not be
based on any consecutive 24-month pe-
riod for which there is inadequate in-
formation for determining annual
emissions, in tons per year, and for ad-
justing this amount if required by
paragraph (b)(47)(1)(b) of this section.

(ii) For an existing emissions unit
(other than an electric utility steam
generating unit), baseline actual emis-
sions means the average rate, in tons
per year, at which the emissions unit
actually emitted the pollutant during
any consecutive 24-month period se-
lected by the owner or operator within
the 10-year period immediately pre-
ceding either the date the owner or op-
erator begins actual construction of
the project, or the date a complete per-
mit application is received by the re-
viewing authority for a permit required
either under this section or under a
plan approved by the Administrator,
whichever is earlier, except that the 10-
year period shall not include any pe-
riod earlier than November 15, 1990.

(a) The average rate shall include fu-
gitive emissions to the extent quantifi-
able, and emissions associated with
startups, shutdowns, and malfunctions.

(b) The average rate shall be adjusted
downward to exclude any non-compli-
ant emissions that occurred while the
source was operating above an emis-
sion limitation that was legally en-
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forceable during the consecutive 24-
month period.

(c) The average rate shall be adjusted
downward to exclude any emissions
that would have exceeded an emission
limitation with which the major sta-
tionary source must currently comply,
had such major stationary source been
required to comply with such limita-
tions during the consecutive 24-month
period. However, if an emission limita-
tion is part of a maximum achievable
control technology standard that the
Administrator proposed or promul-
gated under part 63 of this chapter, the
baseline actual emissions need only be
adjusted if the State has taken credit
for such emissions reductions in an at-
tainment demonstration or mainte-
nance plan consistent with the require-
ments of §51.165(a)(3)(1i)(G).

(d) For a regulated NSR pollutant,
when a project involves multiple emis-
sions units, only one consecutive 24-
month period must be used to deter-
mine the baseline actual emissions for
the emissions units being changed. A
different consecutive 24-month period
can be used For each regulated NSR
pollutant.

(e) The average rate shall not be
based on any consecutive 24-month pe-
riod for which there is inadequate in-
formation for determining annual
emissions, in tons per year, and for ad-
justing this amount if required by
paragraphs (b)(47)(ii)(b) and (c) of this
section.

(iii) For a new emissions unit, the
baseline actual emissions for purposes
of determining the emissions increase
that will result from the initial con-
struction and operation of such unit
shall equal zero; and thereafter, for all
other purposes, shall equal the unit’s
potential to emit.

(iv) For a PAL for a stationary
source, the baseline actual emissions
shall be calculated for existing electric
utility steam generating units in ac-
cordance with the procedures con-
tained in paragraph (b)(47)(i) of this
section, for other existing emissions
units in accordance with the proce-
dures contained in paragraph (b)(47)(ii)
of this section, and for a new emissions
unit in accordance with the procedures
contained in paragraph (b)(47)(iii) of
this section.
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(48) [Reserved]

(49) Regulated NSR pollutant, for pur-
poses of this section, means the fol-
lowing:

(i) Any pollutant for which a na-
tional ambient air quality standard has
been promulgated and any constituents
or precursors for such pollutants iden-
tified by the Administrator (e.g., vola-
tile organic compounds and NOx are
precursors for ozone);

(ii) Any pollutant that is subject to
any standard promulgated under sec-
tion 111 of the Act;

(iii) Any Class I or II substance sub-
ject to a standard promulgated under
or established by title VI of the Act; or

(iv) Any pollutant that otherwise is
subject to regulation under the Act; ex-
cept that any or all hazardous air pol-
lutants either listed in section 112 of
the Act or added to the list pursuant to
section 112(b)(2) of the Act, which have
not been delisted pursuant to section
112(b)(3) of the Act, are not regulated
NSR pollutants unless the listed haz-
ardous air pollutant is also regulated
as a constituent or precursor of a gen-
eral pollutant listed under section 108
of the Act.

(50) Reviewing authority means the
State air pollution control agency,
local agency, other State agency, In-
dian tribe, or other agency authorized
by the Administrator to carry out a
permit program under §51.165 and this
section, or the Administrator in the
case of EPA-implemented permit pro-
grams under §52.21 of this chapter.

(61) Project means a physical change
in, or change in method of operation of,
an existing major stationary source.

(62) Lowest achievable emission rate
(LAER) is as defined in
§51.165(a)(1)(xiii).

(63)(i) In general, process unit means
any collection of structures and/or
equipment that processes, assembles,
applies, blends, or otherwise uses mate-
rial inputs to produce or store an inter-
mediate or a completed product. A sin-
gle stationary source may contain
more than one process unit, and a proc-
ess unit may contain more than one
emissions unit.

(ii) Pollution control equipment is
not part of the process unit, unless it
serves a dual function as both process
and control equipment. Administrative
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and warehousing facilities are not part
of the process unit.

(iii) For replacement cost purposes,
components shared between two or
more process units are proportionately
allocated based on capacity.

(iv) The following list identifies the
process units at specific categories of
stationary sources.

(a) For a steam electric generating
facility, the process unit consists of
those portions of the plant that con-
tribute directly to the production of
electricity. For example, at a pulver-
ized coal-fired facility, the process unit
would generally be the combination of
those systems from the coal receiving
equipment through the emission stack
(excluding post-combustion pollution
controls), including the coal handling
equipment, pulverizers or coal
crushers, feedwater heaters, ash han-

dling, boiler, burners, turbine-gener-
ator set, condenser, cooling tower,
water treatment system, air

preheaters, and operating control sys-
tems. Each separate generating unit is
a separate process unit.

(b) For a petroleum refinery, there
are several categories of process units:
those that separate and/or distill petro-
leum feedstocks; those that change mo-
lecular structures; petroleum treating
processes; auxiliary facilities, such as
steam generators and hydrogen produc-
tion units; and those that load, unload,
blend or store intermediate or com-
pleted products.

(¢) For an incinerator, the process
unit would consist of components from
the feed pit or refuse pit to the stack,
including conveyors, combustion de-
vices, heat exchangers and steam gen-
erators, quench tanks, and fans.

NOTE TO PARAGRAPH (b)(63): By a court
order on December 24, 2003, this paragraph
(b)(53) is stayed indefinitely. The stayed pro-
visions will become effective immediately if
the court terminates the stay. At that time,
EPA will publish a document in the FEDERAL
REGISTER advising the public of the termi-
nation of the stay.

(64) Functionally equivalent component
means a component that serves the
same purpose as the replaced compo-
nent.

NOTE TO PARAGRAPH (b)(54): By a court
order on December 24, 2003, this paragraph
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(b)(54) is stayed indefinitely. The stayed pro-
visions will become effective immediately if
the court terminates the stay. At that time,
EPA will publish a document in the FEDERAL
REGISTER advising the public of the termi-
nation of the stay.

(65) Fixed capital cost means the cap-
ital needed to provide all the depre-
ciable components. ‘‘Depreciable com-
ponents’ refers to all components of
fixed capital cost and is calculated by
subtracting land and working capital
from the total capital investment, as
defined in paragraph (b)(56) of this sec-
tion.

NOTE TO PARAGRAPH (b)(55): By a court
order on December 24, 2003, this paragraph
(b)(6b) is stayed indefinitely. The stayed pro-
visions will become effective immediately if
the court terminates the stay. At that time,
EPA will publish a document in the FEDERAL
REGISTER advising the public of the termi-
nation of the stay.

(66) Total capital investment means the
sum of the following: all costs required
to purchase needed process equipment
(purchased equipment costs); the costs
of labor and materials for installing
that equipment (direct installation
costs); the costs of site preparation and
buildings; other costs such as engineer-
ing, construction and field expenses,
fees to contractors, startup and per-
formance tests, and contingencies (in-
direct installation costs); land for the
process equipment; and working cap-
ital for the process equipment.

NOTE TO PARAGRAPH (b)(56): By a court
order on December 24, 2003, this paragraph
(b)(56) is stayed indefinitely. The stayed pro-
visions will become effective immediately if
the court terminates the stay. At that time,
EPA will publish a document in the FEDERAL
REGISTER advising the public of the termi-
nation of the stay.

(c) Ambient air increments and other
measures. (1) The plan shall contain
emission limitations and such other
measures as may be necessary to as-
sure that in areas designated as Class I,
II, or III, increases in pollutant con-
centrations over the baseline con-
centration shall be limited to the fol-
lowing:
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Maximum
allowable
Pollutant (n:?cg%ﬁ?ns
per cubic
meter)
Class |
Particulate matter:
PMo, annual arithmetic mean ........ 4
PMo, 24-hr maximum .............c....... 8
Sulfur dioxide:
Annual arithmetic mean . 2
24-hr maximum 5
3-hr maximum 25
Nitrogen dioxide:
Annual arithmetic mean .................. 25
Class Il
Particulate matter:
PMo, annual arithmetic mean ........ 17
PMio, 24-hr maximum ...........cccueeues 30
Sulfur dioxide:
Annual arithmetic mean . 20
24-hr maximum 91
3-hr maximum 512
Nitrogen dioxide:
Annual arithmetic mean ................. 25
Class il
Particulate matter:
PMo, annual arithmetic mean ........ 34
PMio, 24-hr maximum ........cccccoeeeees 60
Sulfur dioxide:
Annual arithmetic mean .................. 40
24-hr maximum ... 182
3-hr maximum 700
Nitrogen dioxide:
Annual arithmetic mean .................. 50

For any period other than an annual
period, the applicable maximum allow-
able increase may be exceeded during
one such period per year at any one lo-
cation.

(2) Where the State can demonstrate
that it has alternative measures in its
plan other than maximum allowable
increases that satisfy the requirements
in sections 166(c) and 166(d) of the
Clean Air Act for nitrogen oxides, the
requirements for maximum allowable
increases for nitrogen dioxide under
paragraph (c)(1) of this section shall
not apply upon approval of the plan by
the Administrator.

(d) Ambient air ceilings. The plan shall
provide that no concentration of a pol-
lutant shall exceed:

(1) The concentration permitted
under the national secondary ambient
air quality standard, or

(2) The concentration permitted
under the national primary ambient
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air quality standard, whichever con-
centration is lowest for the pollutant
for a period of exposure.

(e) Restrictions on area classifications.
The plan shall provide that—

(1) All of the following areas which
were in existence on August 7, 1977,
shall be Class I areas and may not be
redesignated:

(i) International parks,

(ii) National wilderness areas which
exceed 5,000 acres in size,

(iii) National memorial parks which
exceed 5,000 acres in size, and

(iv) National parks which exceed 6,000
acres in size.

(2) Areas which were redesignated as
Class I under regulations promulgated
before August 7, 1977, shall remain
Class I, but may be redesignated as
provided in this section.

(3) Any other area, unless otherwise
specified in the legislation creating
such an area, is initially designated
Class II, but may be redesignated as
provided in this section.

(4) The following areas may be redes-
ignated only as Class I or II:

(i) An area which as of August 7, 1977,
exceeded 10,000 acres in size and was a
national monument, a national primi-
tive area, a national preserve, a na-
tional recreational area, a national
wild and scenic river, a national wild-
life refuge, a national lakeshore or sea-
shore; and

(ii) A national park or national wil-
derness area established after August 7,
1977, which exceeds 10,000 acres in size.

(f) Exclusions from increment consump-
tion. (1) The plan may provide that the
following concentrations shall be ex-
cluded in determining compliance with
a maximum allowable increase:

(i) Concentrations attributable to the
increase in emissions from stationary
sources which have converted from the
use of petroleum products, natural gas,
or both by reason of an order in effect
under section 2 (a) and (b) of the En-
ergy Supply and Environmental Co-
ordination Act of 1974 (or any super-
seding legislation) over the emissions
from such sources before the effective
date of such an order;

(i) Concentrations attributable to
the increase in emissions from sources
which have converted from using nat-
ural gas by reason of natural gas cur-
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tailment plan in effect pursuant to the
Federal Power Act over the emissions
from such sources before the effective
date of such plan;

(iii) Concentrations of particulate
matter attributable to the increase in
emissions from construction or other
temporary emission-related activities
of new or modified sources;

(iv) The increase in concentrations
attributable to new sources outside the
United States over the concentrations
attributable to existing sources which
are included in the baseline concentra-
tion; and

(v) Concentrations attributable to
the temporary increase in emissions of
sulfur dioxide, particulate matter, or
nitrogen oxides from stationary
sources which are affected by plan revi-
sions approved by the Administrator as
meeting the criteria specified in para-
graph (f)(4) of this section.

(2) If the plan provides that the con-
centrations to which paragraph (£f)(1) (i)
or (ii) of this section, refers shall be ex-
cluded, it shall also provide that no ex-
clusion of such concentrations shall
apply more than five years after the ef-
fective date of the order to which para-
graph (f)(1)(i) of this section, refers or
the plan to which paragraph (f)(1)(ii) of
this section, refers, whichever is appli-
cable. If both such order and plan are
applicable, no such exclusion shall
apply more than five years after the
later of such effective dates.

(3) [Reserved]

(4) For purposes of excluding con-
centrations pursuant to paragraph
(H)(A)(v) of this section, the Adminis-
trator may approve a plan revision
that:

(i) Specifies the time over which the
temporary emissions increase of sulfur
dioxide, particulate matter, or nitro-
gen oxides would occur. Such time is
not to exceed 2 years in duration unless
a longer time is approved by the Ad-
ministrator.

(ii) Specifies that the time period for
excluding certain contributions in ac-
cordance with paragraph (f)(4)(i) of this
section, is not renewable;

(iii) Allows no emissions increase
from a stationary source which would:

(a) Impact a Class I area or an area
where an applicable increment is
known to be violated; or
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(b) Cause or contribute to the viola-
tion of a national ambient air quality
standard;

(iv) Requires limitations to be in ef-
fect the end of the time period speci-
fied in accordance with paragraph
(£)(4)(i) of this section, which would en-
sure that the emissions levels from sta-
tionary sources affected by the plan re-
vision would not exceed those levels
occurring from such sources before the
plan revision was approved.

(g) Redesignation. (1) The plan shall
provide that all areas of the State (ex-
cept as otherwise provided under para-
graph (e) of this section) shall be des-
ignated either Class I, Class II, or Class
III. Any designation other than Class II
shall be subject to the redesignation
procedures of this paragraph. Redesig-
nation (except as otherwise precluded
by paragraph (e) of this section) may
be proposed by the respective States or
Indian Governing Bodies, as provided
below, subject to approval by the Ad-
ministrator as a revision to the appli-
cable State implementation plan.

(2) The plan may provide that the
State may submit to the Adminis-
trator a proposal to redesignate areas
of the State Class I or Class II: Pro-
vided, That:

(i) At least one public hearing has
been held in accordance with proce-
dures established in §51.102.

(ii) Other States, Indian Governing
Bodies, and Federal Land Managers
whose lands may be affected by the
proposed redesignation were notified at
least 30 days prior to the public hear-
ing;

(iii) A discussion of the reasons for
the proposed redesignation, including a
satisfactory description and analysis of
the health, environmental, economic,
social, and energy effects of the pro-
posed redesignation, was prepared and
made available for public inspection at
least 30 days prior to the hearing and
the notice announcing the hearing con-
tained appropriate notification of the
availability of such discussion;

(iv) Prior to the issuance of notice re-
specting the redesignation of an area
that includes any Federal lands, the
State has provided written notice to
the appropriate Federal Land Manager
and afforded adequate opportunity (not
in excess of 60 days) to confer with the

§51.166

State respecting the redesignation and
to submit written comments and rec-
ommendations. In redesignating any
area with respect to which any Federal
Land Manager had submitted written
comments and recommendations, the
State shall have published a list of any
inconsistency between such redesigna-
tion and such comments and rec-
ommendations (together with the rea-
sons for making such redesignation
against the recommendation of the
Federal Land Manager); and

(v) The State has proposed the redes-
ignation after consultation with the
elected leadership of local and other
substate general purpose governments
in the area covered by the proposed re-
designation.

(3) The plan may provide that any
area other than an area to which para-
graph (e) of this section refers may be
redesignated as Class III if—

(i) The redesignation would meet the
requirements of provisions established
in accordance with paragraph (g)(2) of
this section;

(ii) The redesignation, except any es-
tablished by an Indian Governing Body,
has been specifically approved by the
Governor of the State, after consulta-
tion with the appropriate committees
of the legislature, if it is in session, or
with the leadership of the legislature,
if it is not in session (unless State law
provides that such redesignation must
be specifically approved by State legis-
lation) and if general purpose units of
local government representing a ma-
jority of the residents of the area to be
redesignated enact legislation (includ-
ing resolutions where appropriate) con-
curring in the redesignation;

(iii) The redesignation would not
cause, or contribute to, a concentra-
tion of any air pollutant which would
exceed any maximum allowable in-
crease permitted under the classifica-
tion of any other area or any national
ambient air quality standard; and

(iv) Any permit application for any
major stationary source or major
modification subject to provisions es-
tablished in accordance with paragraph
(1) of this section which could receive a
permit only if the area in question
were redesignated as Class III, and any
material submitted as part of that ap-
plication, were available, insofar as
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was practicable, for public inspection
prior to any public hearing on redesig-
nation of any area as Class III.

(4) The plan shall provide that lands
within the exterior boundaries of In-
dian Reservations may be redesignated
only by the appropriate Indian Gov-
erning Body. The appropriate Indian
Governing Body may submit to the Ad-
ministrator a proposal to redesignate
areas Class I, Class II, or Class III: Pro-
vided, That:

(i) The Indian Governing Body has
followed ©procedures equivalent to
those required of a State under para-
graphs (g) (2), (3)(iii), and (3)(iv) of this
section; and

(ii) Such redesignation is proposed
after consultation with the State(s) in
which the Indian Reservation is lo-
cated and which border the Indian Res-
ervation.

(6) The Administrator shall dis-
approve, within 90 days of submission,
a proposed redesignation of any area
only if he finds, after notice and oppor-
tunity for public hearing, that such re-
designation does not meet the proce-
dural requirements of this section or is
inconsistent with paragraph (e) of this
section. If any such disapproval occurs,
the classification of the area shall be
that which was in effect prior to the re-
designation which was disapproved.

(6) If the Administrator disapproves
any proposed area designation, the
State or Indian Governing Body, as ap-
propriate, may resubmit the proposal
after correcting the deficiencies noted
by the Administrator.

(h) Stack heights. The plan shall pro-
vide, as a minimum, that the degree of
emission limitation required for con-
trol of any air pollutant under the plan
shall not be affected in any manner
by—

(1) So much of a stack height, not in
existence before December 31, 1970, as
exceeds good engineering practice, or

(2) Any other dispersion technique
not implemented before then.

(i) Exemptions. (1) The plan may pro-
vide that requirements equivalent to
those contained in paragraphs (j)
through (r) of this section do not apply
to a particular major stationary source
or major modification if:

(i) The major stationary source
would be a nonprofit health or non-
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profit educational institution or a
major modification that would occur at
such an institution; or

(ii) The source or modification would
be a major stationary source or major
modification only if fugitive emissions,
to the extent quantifiable, are consid-
ered in calculating the potential to
emit of the stationary source or modi-
fication and such source does not be-
long to any following categories:

(a) Coal cleaning plants (with ther-
mal dryers);

(b) Kraft pulp mills;

(c) Portland cement plants;

(d) Primary zinc smelters;

(e) Iron and steel mills;

(f) Primary aluminum ore reduction
plants;

(g9) Primary copper smelters;

(h) Municipal incinerators capable of
charging more than 250 tons of refuse
per day;

(i) Hydrofluoric,
acid plants;

(j) Petroleum refineries;

(k) Lime plants;

() Phosphate rock processing plants;

(m) Coke oven batteries;

(n) Sulfur recovery plants;

(0) Carbon black plants
process);

(p) Primary lead smelters;

(@) Fuel conversion plants;

(r) Sintering plants;

(s) Secondary metal
plants;

(t) Chemical process plants—The
term chemical processing plant shall
not include ethanol production facili-
ties that produce ethanol by natural
fermentation included in NAICS codes
325193 or 312140;

(u) Fossil-fuel boilers (or combina-
tion thereof) totaling more than 250
million British thermal units per hour
heat input;

(v) Petroleum storage and transfer
units with a total storage capacity ex-
ceeding 300,000 barrels;

(w) Taconite ore processing plants;

(r) Glass fiber processing plants;

(y) Charcoal production plants;

(2) Fossil fuel-fired steam electric
plants of more than 250 million British
thermal units per hour heat input;

(aa) Any other stationary source cat-
egory which, as of August 7, 1980, is

sulfuric, or nitric

(furnace

production
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being regulated under section 111 or 112
of the Act; or

(iii) The source or modification is a
portable stationary source which has
previously received a permit under re-
quirements equivalent to those con-
tained in paragraphs (j) through (r) of
this section, if:

(a) The source proposes to relocate
and emissions of the source at the new
location would be temporary; and

(b) The emissions from the source
would not exceed its allowable emis-
sions; and

(¢) The emissions from the source
would impact no Class I area and no
area where an applicable increment is
known to be violated; and

(d) Reasonable notice is given to the
reviewing authority prior to the relo-
cation identifying the proposed new lo-
cation and the probable duration of op-
eration at the new location. Such no-
tice shall be given to the reviewing au-
thority not less than 10 days in ad-
vance of the proposed relocation unless
a different time duration is previously
approved by the reviewing authority.

(2) The plan may provide that re-
quirements equivalent to those con-
tained in paragraphs (j) through (r) of
this section do not apply to a major
stationary source or major modifica-
tion with respect to a particular pol-
lutant if the owner or operator dem-
onstrates that, as to that pollutant,
the source or modification is located in
an area designated as nonattainment
under section 107 of the Act.

(3) The plan may provide that re-
quirements equivalent to those con-
tained in paragraphs (k), (m), and (o) of
this section do not apply to a proposed
major stationary source or major
modification with respect to a par-
ticular pollutant, if the allowable
emissions of that pollutant from a new
source, or the net emissions increase of
that pollutant from a modification,
would be temporary and impact no
Class I area and no area where an ap-
plicable increment is known to be vio-
lated.

(4) The plan may provide that re-
quirements equivalent to those con-
tained in paragraphs (k), (m), and (o) of
this section as they relate to any max-
imum allowable increase for a Class II
area do not apply to a modification of
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a major stationary source that was in
existence on March 1, 1978, if the net
increase in allowable emissions of each
a regulated NSR pollutant from the
modification after the application of
best available control technology
would be less than 50 tons per year.

(5) The plan may provide that the re-
viewing authority may exempt a pro-
posed major stationary source or major
modification from the requirements of
paragraph (m) of this section, with re-
spect to monitoring for a particular
pollutant, if:

(i) The emissions increase of the pol-
lutant from a new stationary source or
the net emissions increase of the pol-
lutant from a modification would
cause, in any area, air quality impacts
less than the following amounts:

(a) Carbon monoxide—575 ug/m3, 8-
hour average;

(b) Nitrogen dioxide—14 ug/ms3,
nual average;

(¢) Particulate matter—10 pg/m3 of
PM-10, 24-hour average.

(d) Sulfur dioxide—13 ug/m3, 24-hour
average;

(e) Ozone;?

(f) Lead—0.1 pg/m3, 3-month average.

(9) Fluorides—0.25 ug/m3, 24-hour av-
erage;

(h) Total reduced sulfur—10 ug/ms, 1-
hour average

(i) Hydrogen sulfide—0.2 ug/m3, 1-hour
average;

(/) Reduced sulfur compounds—10 pg/
m3, 1-hour average; or

(ii) The concentrations of the pollut-
ant in the area that the source or
modification would affect are less than
the concentrations listed in (i)(8)(i) of
this section; or

(iii) The pollutants is not listed in
paragraph (i)(8)(i) of this section.

(6) If EPA approves a plan revision
under 40 CFR 51.166 as in effect before
August 7, 1980, any subsequent revision
which meets the requirements of this
section may contain transition provi-
sions which parallel the transition pro-
visions of 40 CFR 52.21(i)(9), (i)(10) and

an-

1No de minimis air quality level is provided

for ozone. However, any net emissions in-
crease of 100 tons per year or more of volatile
organic compounds or nitrogen oxides sub-
ject to PSD would be required to perform an
ambient impact analysis, including the gath-
ering of air quality data.
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(m)(1)(v) as in effect on that date,
which provisions relate to require-
ments for best available control tech-
nology and air quality analyses. Any
such subsequent revision may not con-
tain any transition provision which in
the context of the revision would oper-
ate any less stringently than would its
counterpart in 40 CFR 52.21.

(7) If EPA approves a plan revision
under §51.166 as in effect [before July
31, 1987], any subsequent revision which
meets the requirements of this section
may contain transition provisions
which parallel the transition provi-
sions of §52.21 (i)(11), and (m)(1) (vii)
and (viii) of this chapter as in effect on
that date, these provisions being re-
lated to monitoring requirements for
particulate matter. Any such subse-
quent revision may not contain any
transition provision which in the con-
text of the revision would operate any
less stringently than would its coun-
terpart in §52.21 of this chapter.

(8) The plan may provide that the
permitting requirements equivalent to
those contained in paragraph (k)(2) of
this section do not apply to a sta-
tionary source or modification with re-
spect to any maximum allowable in-
crease for nitrogen oxides if the owner
or operator of the source or modifica-
tion submitted an application for a per-
mit under the applicable permit pro-
gram approved or promulgated under
the Act before the provisions embody-
ing the maximum allowable increase
took effect as part of the plan and the
permitting authority subsequently de-
termined that the application as sub-
mitted before that date was complete.

(9) The plan may provide that the
permitting requirements equivalent to
those contained in paragraph (k)(2) of
this section shall not apply to a sta-
tionary source or modification with re-
spect to any maximum allowable in-
crease for PM-10 if (i) the owner or op-
erator of the source or modification
submitted an application for a permit
under the applicable permit program
approved under the Act before the pro-
visions embodying the maximum al-
lowable increases for PM-10 took effect
as part of the plan, and (ii) the permit-
ting authority subsequently deter-
mined that the application as sub-
mitted before that date was complete.

40 CFR Ch. | (7-1-08 Edition)

Instead, the applicable requirements
equivalent to paragraph (k)(2) shall
apply with respect to the maximum al-
lowable increases for TSP as in effect
on the date the application was sub-
mitted.

(j) Control technology review. The plan
shall provide that:

(1) A major stationary source or
major modification shall meet each ap-
plicable emissions limitation under the
State Implementation Plan and each
applicable emission standards and
standard of performance under 40 CFR
parts 60 and 61.

(2) A new major stationary source
shall apply best available control tech-
nology for each a regulated NSR pol-
lutant that it would have the potential
to emit in significant amounts.

(3) A major modification shall apply
best available control technology for
each a regulated NSR pollutant for
which it would be a significant net
emissions increase at the source. This
requirement applies to each proposed
emissions unit at which a net emis-
sions increase in the pollutant would
occur as a result of a physical change
or change in the method of operation
in the unit.

(4) For phased construction projects,
the determination of best available
control technology shall be reviewed
and modified as appropriate at the
least reasonable time which occurs no
later than 18 months prior to com-
mencement of construction of each
independent phase of the project. At
such time, the owner or operator of the
applicable stationary source may be re-
quired to demonstrate the adequacy of
any previous determination of best
available control technology for the
source.

(k) Source impact analysis. The plan
shall provide that the owner or oper-
ator of the proposed source or modi-
fication shall demonstrate that allow-
able emission increases from the pro-
posed source or modification, in con-
junction with all other applicable
emissions increases or reduction (in-
cluding secondary emissions) would not
cause or contribute to air pollution in
violation of:

(1) Any national ambient air quality
standard in any air quality control re-
gion; or
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(2) Any applicable maximum allow-
able increase over the baseline con-
centration in any area.

(1) Air quality models. The plan shall
provide for procedures which specify
that—

(1) All applications of air quality
modeling involved in this subpart shall
be based on the applicable models, data
bases, and other requirements specified
in appendix W of this part (Guideline
on Air Quality Models).

(2) Where an air quality model speci-
fied in appendix W of this part (Guide-
line on Air Quality Models) is inappro-
priate, the model may be modified or
another model substituted. Such a
modification or substitution of a model
may be made on a case-by-case basis
or, where appropriate, on a generic
basis for a specific State program.
Written approval of the Administrator
must be obtained for any modification
or substitution. In addition, use of a
modified or substituted model must be
subject to notice and opportunity for
public comment under procedures set
forth in §51.102.

(m) Air quality analysis—(1)
Preapplication analysis. (i) The plan
shall provide that any application for a
permit under regulations approved pur-
suant to this section shall contain an
analysis of ambient air quality in the
area that the major stationary source
or major modification would affect for
each of the following pollutants:

(a) For the source, each pollutant
that it would have the potential to
emit in a significant amount;

(b) For the modification, each pollut-
ant for which it would result in a sig-
nificant net emissions increase.

(ii) The plan shall provide that, with
respect to any such pollutant for which
no National Ambient Air Quality
Standard exists, the analysis shall con-
tain such air quality monitoring data
as the reviewing authority determines
is necessary to assess ambient air qual-
ity for that pollutant in any area that
the emissions of that pollutant would
affect.

(iii) The plan shall provide that with
respect to any such pollutant (other
than nonmethane hydrocarbons) for
which such a standard does exist, the
analysis shall contain continuous air
quality monitoring data gathered for
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purposes of determining whether emis-
sions of that pollutant would cause or
contribute to a violation of the stand-
ard or any maxiumum allowable in-
crease.

(iv) The plan shall provide that, in
general, the continuous air monitoring
data that is required shall have been
gathered over a period of one year and
shall represent the year preceding re-
ceipt of the application, except that, if
the reviewing authority determines
that a complete and adequate analysis
can be accomplished with monitoring
data gathered over a period shorter
than one year (but not to be less than
four months), the data that is required
shall have been gathered over at least
that shorter period.

(v) The plan may provide that the
owner or operator of a proposed major
stationary source or major modifica-
tion of volatile organic compounds who
satisfies all conditions of 40 CFR part
51 appendix S, section IV may provide
postapproval monitoring data for ozone
in lieu of providing preconstruction
data as required under paragraph (m)(1)
of this section.

(2) Post-construction monitoring. The
plan shall provide that the owner or
operator of a major stationary source
or major modification shall, after con-
struction of the stationary source or
modification, conduct such ambient
monitoring as the reviewing authority
determines is necessary to determine
the effect emissions from the sta-
tionary source or modification may
have, or are having, on air quality in
any area.

(3) Operation of monitoring stations.
The plan shall provide that the owner
or operator of a major stationary
source or major modification shall
meet the requirements of appendix B to
part 58 of this chapter during the oper-
ation of monitoring stations for pur-
poses of satisfying paragraph (m) of
this section.

(n) Source information. (1) The plan
shall provide that the owner or oper-
ator of a proposed source or modifica-
tion shall submit all information nec-
essary to perform any analysis or make
any determination required under pro-
cedures established in accordance with
this section.
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(2) The plan may provide that such
information shall include:

(i) A description of the nature, loca-
tion, design capacity, and typical oper-
ating schedule of the source or modi-
fication, including specifications and
drawings showing its design and plant
layout;

(ii) A detailed schedule for construc-
tion of the source or modification;

(iii) A detailed description as to what
system of continuous emission reduc-
tion is planned by the source or modi-
fication, emission estimates, and any
other information as necessary to de-
termine that best available control
technology as applicable would be ap-
plied;

(3) The plan shall provide that upon
request of the State, the owner or oper-
ator shall also provide information on:

(i) The air quality impact of the
source or modification, including mete-
orological and topographical data nec-
essary to estimate such impact; and

(ii) The air quality impacts and the
nature and extent of any or all general
commercial, residential, industrial,
and other growth which has occurred
since August 7, 1977, in the area the
source or modification would affect.

(0) Additional impact analyses.
plan shall provide that—

(1) The owner or operator shall pro-
vide an analysis of the impairment to
visibility, soils, and vegetation that
would occur as a result of the source or
modification and general commercial,
residential, industrial, and other
growth associated with the source or
modification. The owner or operator
need not provide an analysis of the im-
pact on vegetation having no signifi-
cant commercial or recreational value.

(2) The owner or operator shall pro-
vide an analysis of the air quality im-
pact projected for the area as a result
of general commercial, residential, in-
dustrial, and other growth associated
with the source or modification.

(p) Sources impacting Federal Class I
areas—additional requirements—(1) No-
tice to EPA. The plan shall provide that
the reviewing authority shall transmit
to the Administrator a copy of each
permit application relating to a major
stationary source or major modifica-
tion and provide notice to the Adminis-

The
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trator of every action related to the
consideration of such permit.

(2) Federal Land Manager. The Fed-
eral Land Manager and the Federal of-
ficial charged with direct responsi-
bility for management of Class I lands
have an affirmative responsibility to
protect the air quality related values
(including visibility) of any such lands
and to consider, in consultation with
the Administrator, whether a proposed
source or modification would have an
adverse impact on such values.

(3) Denial—impact on air quality re-
lated values. The plan shall provide a
mechanism whereby a Federal Land
Manager of any such lands may present
to the State, after the reviewing
authority’s preliminary determination
required under procedures developed in
accordance with paragraph (r) of this
section, a demonstration that the
emissions from the proposed source or
modification would have an adverse
impact on the air quality-related val-
ues (including visibility) of any Fed-
eral mandatory Class I lands, notwith-
standing that the change in air quality
resulting from emissions from such
source or modification would not cause
or contribute to concentrations which
would exceed the maximum allowable
increases for a Class I area. If the State
concurs with such demonstration, the
reviewing authority shall not issue the
permit.

(4) Class I Variances. The plan may
provide that the owner or operator of a
proposed source or modification may
demonstrate to the Federal Land Man-
ager that the emissions from such
source would have no adverse impact
on the air quality related values of
such lands (including visibility), not-
withstanding that the change in air
quality resulting from emissions from
such source or modification would
cause or contribute to concentrations
which would exceed the maximum al-
lowable increases for a Class I area. If
the Federal land manager concurs with
such demonstration and so certifies to
the State, the reviewing authority
may: Provided, That applicable require-
ments are otherwise met, issue the per-
mit with such emission limitations as
may be necessary to assure that emis-
sions of sulfur dioxide, particulate
matter, and nitrogen oxides would not
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exceed the following maximum allow-
able increases over minor source base-
line concentration for such pollutants:

Maximum
allowable in-
crease
Pollutant (micrograms
per cubic
meter)
Particulate matter:
PM-10, annual arithmetic mean ......... 17
PM-10, 24-hour maximum .................. 30
Sulfur dioxide:
Annual arithmetic mean 20
24-hr maximum ... 91
3-hr maximum ...... 325
Nitrogen dioxide: Annual arithmetic mean ........ 25

(5) Sulfur dioxide variance by Governor
with Federal Land Manager’s concur-
rence. The plan may provide that—

(i) The owner or operator of a pro-
posed source or modification which
cannot be approved under procedures
developed pursuant to paragraph (q)(4)
of this section may demonstrate to the
Governor that the source or modifica-
tion cannot be constructed by reason of
any maximum allowable increase for
sulfur dioxide for periods of twenty-
four hours or less applicable to any
Class I area and, in the case of Federal
mandatory Class I areas, that a vari-
ance under this clause would not ad-
versely affect the air quality related
values of the area (including visi-
bility);

(ii) The Governor, after consideration
of the Federal Land Manager’s rec-
ommendation (if any) and subject to
his concurrence, may grant, after no-
tice and an opportunity for a public
hearing, a variance from such max-
imum allowable increase; and

(iii) If such variance is granted, the
reviewing authority may issue a per-
mit to such source or modification in
accordance with provisions developed
pursuant to paragraph (q)(7) of this sec-
tion: Provided, That the applicable re-
quirements of the plan are otherwise
met.

(6) Variance by the Governor with the
President’s concurrence. The plan may
provide that—

(i) The recommendations of the Gov-
ernor and the Federal Land Manager
shall be transferred to the President in
any case where the Governor rec-
ommends a variance in which the Fed-
eral Land Manager does not concur;
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(ii) The President may approve the
Governor’s recommendation if he finds
that such variance is in the national
interest; and

(iii) If such a variance is approved,
the reviewing authority may issue a
permit in accordance with provisions
developed pursuant to the require-
ments of paragraph (q)(7) of this sec-
tion: Provided, That the applicable re-
quirements of the plan are otherwise
met.

(T) Emission limitations for Presidential
or gubernatorial variance. The plan shall
provide that in the case of a permit
issued under procedures developed pur-
suant to paragraph (q) (56) or (6) of this
section, the source or modification
shall comply with emission limitations
as may be necessary to assure that
emissions of sulfur dioxide from the
source or modification would not (dur-
ing any day on which the otherwise ap-
plicable maximum allowable increases
are exceeded) cause or contribute to
concentrations which would exceed the
following maximum allowable in-
creases over the baseline concentration
and to assure that such emissions
would not cause or contribute to con-
centrations which exceed the otherwise
applicable maximum allowable in-
creases for periods of exposure of 24
hours or less for more than 18 days, not
necessarily consecutive, during any an-
nual period:

MAXIMUM ALLOWABLE INCREASE
[Micrograms per cubic meter]

Terrain areas

Period of exposure

Low High
24-hr maximum . 36 62
3-hr maximum ... 130 221

(q) Public participation. The plan shall
provide that—

(1) The reviewing authority shall no-
tify all applicants within a specified
time period as to the completeness of
the application or any deficiency in the
application or information submitted.
In the event of such a deficiency, the
date of receipt of the application shall
be the date on which the reviewing au-
thority received all required informa-
tion.
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(2) Within one year after receipt of a
complete application, the reviewing
authority shall:

(i) Make a preliminary determination
whether construction should be ap-
proved, approved with conditions, or
disapproved.

(ii) Make available in at least one lo-
cation in each region in which the pro-
posed source would be constructed a
copy of all materials the applicant sub-
mitted, a copy of the preliminary de-
termination, and a copy or summary of
other materials, if any, considered in
making the preliminary determina-
tion.

(iii) Notify the public, by advertise-
ment in a newspaper of general circula-
tion in each region in which the pro-
posed source would be constructed, of
the application, the preliminary deter-
mination, the degree of increment con-
sumption that is expected from the
source or modification, and of the op-
portunity for comment at a public
hearing as well as written public com-
ment.

(iv) Send a copy of the notice of pub-
lic comment to the applicant, the Ad-
ministrator and to officials and agen-
cies having cognizance over the loca-
tion where the proposed construction
would occur as follows: Any other
State or local air pollution control
agencies, the chief executives of the
city and county where the source
would be located; any comprehensive
regional land use planning agency, and
any State, Federal Land Manager, or
Indian Governing body whose lands
may be affected by emissions from the
source or modification.

(v) Provide opportunity for a public
hearing for interested persons to ap-
pear and submit written or oral com-
ments on the air quality impact of the
source, alternatives to it, the control
technology required, and other appro-
priate considerations.

(vi) Consider all written comments
submitted within a time specified in
the notice of public comment and all
comments received at any public hear-
ing(s) in making a final decision on the
approvability of the application. The
reviewing authority shall make all
comments available for public inspec-
tion in the same locations where the
reviewing authority made available
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preconstruction information relating
to the proposed source or modification.

(vii) Make a final determination
whether construction should be ap-
proved, approved with conditions, or
disapproved.

(viii) Notify the applicant in writing
of the final determination and make
such notification available for public
inspection at the same location where
the reviewing authority made available
preconstruction information and public
comments relating to the source.

(r) Source obligation. (1) The plan shall
include enforceable procedures to pro-
vide that approval to construct shall
not relieve any owner or operator of
the responsibility to comply fully with
applicable provisions of the plan and
any other requirements under local,
State or Federal law.

(2) The plan shall provide that at
such time that a particular source or
modification becomes a major sta-
tionary source or major modification
solely by virtue of a relaxation in any
enforceable limitation which was es-
tablished after August 7, 1980, on the
capacity of the source or modification
otherwise to emit a pollutant, such as
a restriction on hours of operation,
then the requirements of paragraphs (j)
through (s) of this section shall apply
to the source or modification as though
construction had not yet commenced
on the source or modification.

(3)-(5) [Reserved]

(6) Each plan shall provide that, ex-
cept as otherwise provided in para-
graph (r)(6)(vi) of this section, the fol-
lowing specific provisions apply with
respect to any regulated NSR pollutant
emitted from projects at existing emis-
sions units at a major stationary
source (other than projects at a source
with a PAL) in circumstances where
there is a reasonable possibility, within
the meaning of paragraph (r)(6)(vi) of
this section, that a project that is not
a part of a major modification may re-
sult in a significant emissions increase
of such pollutant, and the owner or op-
erator elects to use the method speci-
fied in paragraphs (b)(40)(ii)(a) through
(c) of this section for calculating pro-
jected actual emissions. Deviations
from these provisions will be approved
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only if the State specifically dem-
onstrates that the submitted provi-
sions are more stringent than or at
least as stringent in all respects as the
corresponding provisions in paragraphs
(r)(6)(1) through (vi) of this section.

(i) Before beginning actual construc-
tion of the project, the owner or oper-
ator shall document and maintain a
record of the following information:

(a) A description of the project;

(b) Identification of the emissions
unit(s) whose emissions of a regulated
NSR pollutant could be affected by the
project; and

(c) A description of the applicability
test used to determine that the project
is not a major modification for any
regulated NSR pollutant, including the
baseline actual emissions, the pro-
jected actual emissions, the amount of
emissions excluded under paragraph
(b)(40)(ii)(c) of this section and an ex-
planation for why such amount was ex-
cluded, and any netting calculations, if
applicable.

(ii) If the emissions unit is an exist-
ing electric utility steam generating
unit, before beginning actual construc-
tion, the owner or operator shall pro-
vide a copy of the information set out
in paragraph (r)(6)(i) of this section to
the reviewing authority. Nothing in
this paragraph (r)(6)(ii) shall be con-
strued to require the owner or operator
of such a unit to obtain any determina-
tion from the reviewing authority be-
fore beginning actual construction.

(iii) The owner or operator shall
monitor the emissions of any regulated
NSR pollutant that could increase as a
result of the project and that is emit-
ted by any emissions unit identified in
paragraph (r)(6)(i)(b) of this section;
and calculate and maintain a record of
the annual emissions, in tons per year
on a calendar year basis, for a period of
5 years following resumption of regular
operations after the change, or for a
period of 10 years following resumption
of regular operations after the change
if the project increases the design ca-
pacity or potential to emit of that reg-
ulated NSR pollutant at such emis-
sions unit.

(iv) If the unit is an existing electric
utility steam generating unit, the
owner or operator shall submit a report
to the reviewing authority within 60
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days after the end of each year during
which records must be generated under
paragraph (r)(6)(iii) of this section set-
ting out the unit’s annual emissions
during the calendar year that preceded
submission of the report.

(v) If the unit is an existing unit
other than an electric utility steam
generating unit, the owner or operator
shall submit a report to the reviewing
authority if the annual emissions, in
tons per year, from the project identi-
fied in paragraph (r)(6)(i) of this sec-
tion, exceed the baseline actual emis-
sions (as documented and maintained
pursuant to paragraph (r)(6)(i)(c) of this
section) by a significant amount (as de-
fined in paragraph (b)(23) of this sec-
tion) for that regulated NSR pollutant,
and if such emissions differ from the
preconstruction projection as docu-
mented and maintained pursuant to
paragraph (r)(6)(i)(c) of this section.
Such report shall be submitted to the
reviewing authority within 60 days
after the end of such year. The report
shall contain the following:

(a) The name, address and telephone
number of the major stationary source;

(b) The annual emissions as cal-
culated pursuant to paragraph (r)(6)(iii)
of this section; and

(¢) Any other information that the
owner or operator wishes to include in
the report (e.g., an explanation as to
why the emissions differ from the
preconstruction projection).

(vi) A “‘reasonable possibility’’ under
paragraph (r)(6) of this section occurs
when the owner or operator calculates
the project to result in either:

(a) A projected actual emissions in-
crease of at least 50 percent of the
amount that is a ‘‘significant emis-
sions increase,” as defined under para-
graph (b)(39) of this section (without
reference to the amount that is a sig-
nificant net emissions increase), for
the regulated NSR pollutant; or

(b) A projected actual emissions in-
crease that, added to the amount of
emissions excluded under paragraph
(b)(40)(ii)(c), sums to at least 50 percent
of the amount that is a ‘‘significant
emissions increase,” as defined under
paragraph (b)(39) of this section (with-
out reference to the amount that is a
significant net emissions increase), for
the regulated NSR pollutant. For a
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project for which a reasonable possi-
bility occurs only within the meaning
of paragraph (r)(6)(vi)(b) of this section,
and not also within the meaning of
paragraph (a)(6)(vi)(a) of this section,
then provisions (a)(6)(ii) through (v) do
not apply to the project.

(7) Bach plan shall provide that the
owner or operator of the source shall
make the information required to be
documented and maintained pursuant
to paragraph (r)(6) of this section avail-
able for review upon request for inspec-
tion by the reviewing authority or the
general public pursuant to the require-
ments contained in §70.4(b)(3)(viii) of
this chapter.

(s) Innovative control technology. (1)
The plan may provide that an owner or
operator of a proposed major sta-
tionary source or major modification
may request the reviewing authority to
approve a system of innovative control
technology.

(2) The plan may provide that the re-
viewing authority may, with the con-
sent of the Governor(s) of other af-
fected State(s), determine that the
source or modification may employ a
system of innovative control tech-
nology, if:

(i) The proposed control system
would not cause or contribute to an un-
reasonable risk to public health, wel-
fare, or safety in its operation or func-
tion;

(ii) The owner or operator agrees to
achieve a level of continuous emissions
reduction equivalent to that which
would have been required under para-
graph (j)(2) of this section, by a date
specified by the reviewing authority.
Such date shall not be later than 4
years from the time of startup or 7
years from permit issuance;

(iii) The source or modification
would meet the requirements equiva-
lent to those in paragraphs (j) and (k)
of this section, based on the emissions
rate that the stationary source em-
ploying the system of innovative con-
trol technology would be required to
meet on the date specified by the re-
viewing authority;

(iv) The source or modification would
not before the date specified by the re-
viewing authority:
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(a) Cause or contribute to any viola-
tion of an applicable national ambient
air quality standard; or

(b) Impact any area where an applica-
ble increment is known to be violated;

(v) All other applicable requirements
including those for public participation
have been met.

(vi) The provisions of paragraph (p) of
this section (relating to Class I areas)
have been satisfied with respect to all
periods during the life of the source or
modification.

(3) The plan shall provide that the re-
viewing authority shall withdraw any
approval to employ a system of innova-
tive control technology made under
this section, if:

(i) The proposed system fails by the
specified date to achieve the required
continuous emissions reduction rate;
or

(ii) The proposed system fails before
the specified date so as to contribute to
an unreasonable risk to public health,
welfare, or safety; or

(iii) The reviewing authority decides
at any time that the proposed system
is unlikely to achieve the required
level of control or to protect the public
health, welfare, or safety.

(4) The plan may provide that if a
source or modification fails to meet
the required level of continuous emis-
sions reduction within the specified
time period, or if the approval is with-
drawn in accordance with paragraph
(8)(3) of this section, the reviewing au-
thority may allow the source or modi-
fication up to an additional 3 years to
meet the requirement for the applica-
tion of best available control tech-
nology through use of a demonstrated
system of control.

(t)—(v) [Reserved]

(w) Actuals PALs. The plan shall pro-
vide for PALs according to the provi-
sions in paragraphs (w)(1) through (15)
of this section.

(1) Applicability. (i) The reviewing au-
thority may approve the use of an
actuals PAL for any existing major
stationary source if the PAL meets the
requirements in paragraphs (w)(1)
through (15) of this section. The term
“PAL” shall mean ‘‘actuals PAL”
throughout paragraph (w) of this sec-
tion.
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(ii) Any physical change in or change
in the method of operation of a major
stationary source that maintains its
total source-wide emissions below the
PAL level, meets the requirements in
paragraphs (w)(1) through (15) of this
section, and complies with the PAL
permit:

(a) Is not a major modification for
the PAL pollutant;

(b) Does not have to be approved
through the plan’s major NSR pro-
gram; and

(c) Is not subject to the provisions in
paragraph (r)(2) of this section (restric-
tions on relaxing enforceable emission
limitations that the major stationary
source used to avoid applicability of
the major NSR program).

(iii) Except as provided under para-
graph (w)(1)(ii)(c) of this section, a
major stationary source shall continue
to comply with all applicable Federal
or State requirements, emission limi-
tations, and work practice require-
ments that were established prior to
the effective date of the PAL.

(2) Definitions. The plan shall use the
definitions in paragraphs (w)(2)(1)
through (xi) of this section for the pur-
pose of developing and implementing
regulations that authorize the use of
actuals PALs consistent with para-
graphs (w)(1) through (15) of this sec-
tion. When a term is not defined in
these paragraphs, it shall have the
meaning given in paragraph (b) of this
section or in the Act.

(i) Actuals PAL for a major stationary
source means a PAL based on the base-
line actual emissions (as defined in
paragraph (b)(47) of this section) of all
emissions units (as defined in para-
graph (b)(7) of this section) at the
source, that emit or have the potential
to emit the PAL pollutant.

(ii) Allowable emissions means ‘‘allow-
able emissions’’ as defined in paragraph
(b)(16) of this section, except as this
definition is modified according to
paragraphs (w)(2)(ii)(a) and (b) of this
section.

(a) The allowable emissions for any
emissions unit shall be calculated con-
sidering any emission limitations that
are enforceable as a practical matter
on the emissions unit’s potential to
emit.
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(b) An emissions unit’s potential to
emit shall be determined using the def-
inition in paragraph (b)(4) of this sec-
tion, except that the words ‘‘or en-
forceable as a practical matter’ should
be added after ‘‘federally enforceable.”

(iii) Small emissions unit means an
emissions unit that emits or has the
potential to emit the PAL pollutant in
an amount less than the significant
level for that PAL pollutant, as defined
in paragraph (b)(23) of this section or in
the Act, whichever is lower.

(iv) Major emissions unit means:

(a) Any emissions unit that emits or
has the potential to emit 100 tons per
year or more of the PAL pollutant in
an attainment area; or

(b) Any emissions unit that emits or
has the potential to emit the PAL pol-
lutant in an amount that is equal to or
greater than the major source thresh-
old for the PAL pollutant as defined by
the Act for nonattainment areas. For
example, in accordance with the defini-
tion of major stationary source in sec-
tion 182(c) of the Act, an emissions unit
would be a major emissions unit for
VOC if the emissions unit is located in
a serious ozone nonattainment area
and it emits or has the potential to
emit 50 or more tons of VOC per year.

(v) Plantwide applicability limitation
(PAL) means an emission limitation
expressed in tons per year, for a pollut-
ant at a major stationary source, that
is enforceable as a practical matter
and established source-wide in accord-
ance with paragraphs (w)(1) through
(15) of this section.

(vi) PAL effective date generally
means the date of issuance of the PAL
permit. However, the PAL effective
date for an increased PAL is the date
any emissions unit that is part of the
PAL major modification becomes oper-
ational and begins to emit the PAL
pollutant.

(vii) PAL effective period means the
period beginning with the PAL effec-
tive date and ending 10 years later.

(viii) PAL major modification means,
notwithstanding paragraphs (b)(2) and
(b)(3) of this section (the definitions for
major modification and net emissions
increase), any physical change in or
change in the method of operation of
the PAL source that causes it to emit

251



§51.166

the PAL pollutant at a level equal to
or greater than the PAL.

(ix) PAL permit means the major NSR
permit, the minor NSR permit, or the
State operating permit under a pro-
gram that is approved into the plan, or
the title V permit issued by the review-
ing authority that establishes a PAL
for a major stationary source.

(x) PAL pollutant means the pollutant
for which a PAL is established at a
major stationary source.

(xi) Significant emissions unit means
an emissions unit that emits or has the
potential to emit a PAL pollutant in
an amount that is equal to or greater
than the significant level (as defined in
paragraph (b)(23) of this section or in
the Act, whichever is lower) for that
PAL pollutant, but less than the
amount that would qualify the unit as
a major emissions unit as defined in
paragraph (w)(2)(iv) of this section.

(3) Permit application requirements. As
part of a permit application requesting
a PAL, the owner or operator of a
major stationary source shall submit
the following information in para-
graphs (w)(3)(i) through (iii) of this sec-
tion to the reviewing authority for ap-
proval.

(i) A list of all emissions units at the
source designated as small, significant
or major based on their potential to
emit. In addition, the owner or oper-
ator of the source shall indicate which,
if any, Federal or State applicable re-
quirements, emission limitations, or
work practices apply to each unit.

(ii) Calculations of the baseline ac-
tual emissions (with supporting docu-
mentation). Baseline actual emissions
are to include emissions associated not
only with operation of the unit, but
also emissions associated with startup,
shutdown, and malfunction.

(iii) The calculation procedures that
the major stationary source owner or
operator proposes to use to convert the
monitoring system data to monthly
emissions and annual emissions based
on a 12-month rolling total for each
month as required by paragraph
(w)(13)(i) of this section.

(4) General requirements for estab-
lishing PALs. (i) The plan allows the re-
viewing authority to establish a PAL
at a major stationary source, provided
that at a minimum, the requirements
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in paragraphs (w)(4)(i)(a) through (g) of
this section are met.

(a) The PAL shall impose an annual
emission limitation in tons per year,
that is enforceable as a practical mat-
ter, for the entire major stationary
source. For each month during the
PAL effective period after the first 12
months of establishing a PAL, the
major stationary source owner or oper-
ator shall show that the sum of the
monthly emissions from each emis-
sions unit under the PAL for the pre-
vious 12 consecutive months is less
than the PAL (a 12-month average,
rolled monthly). For each month dur-
ing the first 11 months from the PAL
effective date, the major stationary
source owner or operator shall show
that the sum of the preceding monthly
emissions from the PAL effective date
for each emissions unit under the PAL
is less than the PAL.

(b) The PAL shall be established in a
PAL permit that meets the public par-
ticipation requirements in paragraph
(w)(5) of this section.

(¢) The PAL permit shall contain all
the requirements of paragraph (w)(7) of
this section.

(d) The PAL shall include fugitive
emissions, to the extent quantifiable,
from all emissions units that emit or
have the potential to emit the PAL
pollutant at the major stationary
source.

(e) Bach PAL shall regulate emis-
sions of only one pollutant.

(f) Bach PAL shall have a PAL effec-
tive period of 10 years.

(g) The owner or operator of the
major stationary source with a PAL
shall comply with the monitoring, rec-
ordkeeping, and reporting require-
ments provided in paragraphs (w)(12)
through (14) of this section for each
emissions unit under the PAL through
the PAL effective period.

(ii) At no time (during or after the
PAL effective period) are emissions re-
ductions of a PAL pollutant that occur
during the PAL effective period cred-
itable as decreases for purposes of off-
sets under §51.165(a)(3)(ii) of this chap-
ter unless the level of the PAL is re-
duced by the amount of such emissions
reductions and such reductions would
be creditable in the absence of the
PAL.
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(5) Public participation requirements for
PALs. PALs for existing major sta-
tionary sources shall be established, re-
newed, or increased, through a proce-
dure that is consistent with §§51.160
and 51.161 of this chapter. This includes
the requirement that the reviewing au-
thority provide the public with notice
of the proposed approval of a PAL per-
mit and at least a 30-day period for
submittal of public comment. The re-
viewing authority must address all ma-
terial comments before taking final ac-
tion on the permit.

(6) Setting the 10-year actuals PAL
level. (i) Except as provided in para-
graph (w)(6)(ii) of this section, the plan
shall provide that the actuals PAL
level for a major stationary source
shall be established as the sum of the
baseline actual emissions (as defined in
paragraph (b)(47) of this section) of the
PAL pollutant for each emissions unit
at the source; plus an amount equal to
the applicable significant level for the
PAL pollutant under paragraph (b)(23)
of this section or under the Act, which-
ever is lower. When establishing the
actuals PAL level, for a PAL pollutant,
only one consecutive 24-month period
must be used to determine the baseline
actual emissions for all existing emis-
sions units. However, a different con-
secutive 24-month period may be used
for each different PAL pollutant. Emis-
sions associated with units that were
permanently shut down after this 24-
month period must be subtracted from
the PAL level. The reviewing authority
shall specify a reduced PAL level(s) (in
tons/yr) in the PAL permit to become
effective on the future compliance
date(s) of any applicable Federal or
State regulatory requirement(s) that
the reviewing authority is aware of
prior to issuance of the PAL permit.
For instance, if the source owner or op-
erator will be required to reduce emis-
sions from industrial boilers in half
from baseline emissions of 60 ppm NOx
to a new rule limit of 30 ppm, then the
permit shall contain a future effective
PAL level that is equal to the current
PAL level reduced by half of the origi-
nal baseline emissions of such unit(s).

(ii) For newly constructed units
(which do not include modifications to
existing units) on which actual con-
struction began after the 24-month pe-
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riod, in lieu of adding the baseline ac-
tual emissions as specified in para-
graph (w)(6)(i) of this section, the emis-
sions must be added to the PAL level
in an amount equal to the potential to
emit of the units.

() Contents of the PAL permit. The
plan shall require that the PAL permit
contain, at a minimum, the informa-
tion in paragraphs (w)(7)(i) through (x)
of this section.

(i) The PAL pollutant and the appli-
cable source-wide emission limitation
in tons per year.

(ii) The PAL permit effective date
and the expiration date of the PAL
(PAL effective period).

(iii) Specification in the PAL permit
that if a major stationary source owner
or operator applies to renew a PAL in
accordance with paragraph (w)(10) of
this section before the end of the PAL
effective period, then the PAL shall
not expire at the end of the PAL effec-
tive period. It shall remain in effect
until a revised PAL permit is issued by
the reviewing authority.

(iv) A requirement that emission cal-
culations for compliance purposes in-
clude emissions from startups, shut-
downs and malfunctions.

(v) A requirement that, once the PAL
expires, the major stationary source is
subject to the requirements of para-
graph (w)(9) of this section.

(vi) The calculation procedures that
the major stationary source owner or
operator shall use to convert the moni-
toring system data to monthly emis-
sions and annual emissions based on a
12-month rolling total for each month
as required by paragraph (w)3)(i) of
this section.

(vii) A requirement that the major
stationary source owner or operator
monitor all emissions units in accord-
ance with the provisions under para-
graph (w)(13) of this section.

(viii) A requirement to retain the
records required under paragraph
(w)(13) of this section on site. Such
records may be retained in an elec-
tronic format.

(ix) A requirement to submit the re-
ports required under paragraph (w)(14)
of this section by the required dead-
lines.

253



§51.166

(Xx) Any other requirements that the
reviewing authority deems necessary
to implement and enforce the PAL.

(8) PAL effective period and reopening
of the PAL permit. The plan shall re-
quire the information in paragraphs
(w)(8)(i) and (ii) of this section.

(i) PAL effective period. The reviewing
authority shall specify a PAL effective
period of 10 years.

(ii) Reopening of the PAL permit. (a)
During the PAL effective period, the
plan shall require the reviewing au-
thority to reopen the PAL permit to:

(I) Correct typographical/calculation
errors made in setting the PAL or re-
flect a more accurate determination of
emissions used to establish the PAL;

(2) Reduce the PAL if the owner or
operator of the major stationary
source creates creditable emissions re-
ductions for wuse as offsets under
§51.165(a)(3)(ii) of this chapter; and

(3) Revise the PAL to reflect an in-
crease in the PAL as provided under
paragraph (w)(11) of this section.

(b) The plan shall provide the review-
ing authority discretion to reopen the
PAL permit for the following:

(I) Reduce the PAL to reflect newly
applicable Federal requirements (for
example, NSPS) with compliance dates
after the PAL effective date;

(2) Reduce the PAL consistent with
any other requirement, that is enforce-
able as a practical matter, and that the
State may impose on the major sta-
tionary source under the plan; and

(3) Reduce the PAL if the reviewing
authority determines that a reduction
is necessary to avoid causing or con-
tributing to a NAAQS or PSD incre-
ment violation, or to an adverse im-
pact on an AQRV that has been identi-
fied for a Federal Class I area by a Fed-
eral Land Manager and for which infor-
mation is available to the general pub-
lic.

(c) Except for the permit reopening in
paragraph (w)(8)(ii)(a)(1) of this section
for the correction of typographical/cal-
culation errors that do not increase the
PAL level, all reopenings shall be car-
ried out in accordance with the public
participation requirements of para-
graph (w)(5) of this section.

(9) Expiration of a PAL. Any PAL that
is not renewed in accordance with the
procedures in paragraph (w)(10) of this
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section shall expire at the end of the
PAL effective period, and the require-
ments in paragraphs (w)(9)(i) through
(v) of this section shall apply.

(i) Each emissions unit (or each
group of emissions units) that existed
under the PAL shall comply with an al-
lowable emission limitation under a re-
vised permit established according to
the procedures in paragraphs
(w)(9)(i)(a) and (b) of this section.

(a) Within the time frame specified
for PAL renewals in paragraph
(w)(10)(ii) of this section, the major
stationary source shall submit a pro-
posed allowable emission limitation for
each emissions unit (or each group of
emissions units, if such a distribution
is more appropriate as decided by the
reviewing authority) by distributing
the PAL allowable emissions for the
major stationary source among each of
the emissions units that existed under
the PAL. If the PAL had not yet been
adjusted for an applicable requirement
that became effective during the PAL
effective period, as required under
paragraph (w)(10)(v) of this section,
such distribution shall be made as if
the PAL had been adjusted.

(b) The reviewing authority shall de-
cide whether and how the PAL allow-
able emissions will be distributed and
issue a revised permit incorporating al-
lowable limits for each emissions unit,
or each group of emissions units, as the
reviewing authority determines is ap-
propriate.

(ii) Each emissions unit(s) shall com-
ply with the allowable emission limita-
tion on a 12-month rolling basis. The
reviewing authority may approve the
use of monitoring systems (source test-
ing,emission factors, etc.) other than
CEMS, CERMS, PEMS or CPMS to
demonstrate compliance with the al-
lowable emission limitation.

(iii) Until the reviewing authority
issues the revised permit incorporating
allowable limits for each emissions
unit, or each group of emissions units,
as required under paragraph (w)(9)(1)(b)
of this section, the source shall con-
tinue to comply with a source-wide,
multi-unit emissions cap equivalent to
the level of the PAL emission limita-
tion.

(iv) Any physical change or change in
the method of operation at the major
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stationary source will be subject to
major NSR requirements if such
change meets the definition of major
modification in paragraph (b)(2) of this
section.

(v) The major stationary source
owner or operator shall continue to
comply with any State or Federal ap-
plicable requirements (BACT, RACT,
NSPS, etc.) that may have applied ei-
ther during the PAL effective period or
prior to the PAL effective period ex-
cept for those emission limitations
that had been established pursuant to
paragraph (r)(2) of this section, but
were eliminated by the PAL in accord-
ance with the provisions in paragraph
(w)(1)(ii)(c) of this section.

(10) Renewal of a PAL. (i) The review-
ing authority shall follow the proce-
dures specified in paragraph (w)(5) of
this section in approving any request
to renew a PAL for a major stationary
source, and shall provide both the pro-
posed PAL level and a written ration-
ale for the proposed PAL level to the
public for review and comment. During
such public review, any person may
propose a PAL level for the source for
consideration by the reviewing author-
ity.

(ii) Application deadline. The plan
shall require that a major stationary
source owner or operator shall submit
a timely application to the reviewing
authority to request renewal of a PAL.
A timely application is one that is sub-
mitted at least 6 months prior to, but
not earlier than 18 months from, the
date of permit expiration. This dead-
line for application submittal is to en-
sure that the permit will not expire be-
fore the permit is renewed. If the owner
or operator of a major stationary
source submits a complete application
to renew the PAL within this time pe-
riod, then the PAL shall continue to be
effective until the revised permit with
the renewed PAL is issued.

(iii) Application requirements. The ap-
plication to renew a PAL permit shall
contain the information required in
paragraphs (w)(10)(iii) (a) through (d) of
this section.

(a) The information required in para-
graphs (w)(3)(i) through (iii) of this sec-
tion.

(b) A proposed PAL level.
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(c¢) The sum of the potential to emit
of all emissions units under the PAL
(with supporting documentation).

(d) Any other information the owner
or operator wishes the reviewing au-
thority to consider in determining the
appropriate level for renewing the
PAL.

(iv) PAL adjustment. In determining
whether and how to adjust the PAL,
the reviewing authority shall consider
the options outlined in paragraphs
(w)(10)(iv) (a) and (b) of this section.
However, in no case may any such ad-
justment fail to comply with paragraph
(w)(10)(iv)(c) of this section.

(a) If the emissions level calculated
in accordance with paragraph (w)(6) of
this section is equal to or greater than
80 percent of the PAL level, the review-
ing authority may renew the PAL at
the same level without considering the
factors set forth in  paragraph
(w)(10)(iv)(b) of this section; or

(b) The reviewing authority may set
the PAL at a level that it determines
to be more representative of the
source’s baseline actual emissions, or
that it determines to be appropriate
considering air quality needs, advances
in control technology, anticipated eco-
nomic growth in the area, desire to re-
ward or encourage the source’s vol-
untary emissions reductions, or other
factors as specifically identified by the
reviewing authority in its written ra-
tionale.

(©) Notwithstanding paragraphs
(w)(10)(iv) (@) and (b) of this section:

(I) If the potential to emit of the
major stationary source is less than
the PAL, the reviewing authority shall
adjust the PAL to a level no greater
than the potential to emit of the
source; and

(2) The reviewing authority shall not
approve a renewed PAL level higher
than the current PAL, unless the
major stationary source has complied
with the provisions of paragraph (w)(11)
of this section (increasing a PAL).

(v) If the compliance date for a State
or Federal requirement that applies to
the PAL source occurs during the PAL
effective period, and if the reviewing
authority has not already adjusted for
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such requirement, the PAL shall be ad-
justed at the time of PAL permit re-
newal or title V permit renewal, which-
ever occurs first.

(11) Increasing a PAL during the PAL
effective period. (i) The plan shall re-
quire that the reviewing authority may
increase a PAL emission limitation
only if the major stationary source
complies with the provisions in para-
graphs (w)(11)(i) (a) through (d) of this
section.

(a) The owner or operator of the
major stationary source shall submit a
complete application to request an in-
crease in the PAL limit for a PAL
major modification. Such application
shall identify the emissions unit(s)
contributing to the increase in emis-
sions so as to cause the major sta-
tionary source’s emissions to equal or
exceed its PAL.

(b) As part of this application, the
major stationary source owner or oper-
ator shall demonstrate that the sum of
the baseline actual emissions of the
small emissions units, plus the sum of
the baseline actual emissions of the
significant and major emissions units
assuming application of BACT equiva-
lent controls, plus the sum of the al-
lowable emissions of the new or modi-
fied emissions unit(s), exceeds the
PAL. The level of control that would
result from BACT equivalent controls
on each significant or major emissions
unit shall be determined by conducting
a new BACT analysis at the time the
application is submitted, unless the
emissions unit is currently required to
comply with a BACT or LAER require-
ment that was established within the
preceding 10 years. In such a case, the
assumed control level for that emis-
sions unit shall be equal to the level of
BACT or LAER with which that emis-
sions unit must currently comply.

(c) The owner or operator obtains a
major NSR permit for all emissions
unit(s) identified in paragraph
(w)(11)(1)(a) of this section, regardless
of the magnitude of the emissions in-
crease resulting from them (that is, no
significant levels apply). These emis-
sions unit(s) shall comply with any
emissions requirements resulting from
the major NSR process (for example,
BACT), even though they have also be-
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come subject to the PAL or continue to
be subject to the PAL.

(d) The PAL permit shall require
that the increased PAL level shall be
effective on the day any emissions unit
that is part of the PAL major modifica-
tion becomes operational and begins to
emit the PAL pollutant.

(ii) The reviewing authority shall
calculate the new PAL as the sum of
the allowable emissions for each modi-
fied or new emissions unit, plus the
sum of the baseline actual emissions of
the significant and major emissions
units (assuming application of BACT
equivalent controls as determined in
accordance with paragraph (w)(11)(i)(b)
of this section), plus the sum of the
baseline actual emissions of the small
emissions units.

(iii) The PAL permit shall be revised
to reflect the increased PAL level pur-
suant to the public notice require-
ments of paragraph (w)(5) of this sec-
tion.

(12)  Monitoring  requirements  for
PALs—() General requirements. (a) Each
PAL permit must contain enforceable
requirements for the monitoring sys-
tem that accurately determines
plantwide emissions of the PAL pollut-
ant in terms of mass per unit of time.
Any monitoring system authorized for
use in the PAL permit must be based
on sound science and meet generally
acceptable scientific procedures for
data quality and manipulation. Addi-
tionally, the information generated by
such system must meet minimum legal
requirements for admissibility in a ju-
dicial proceeding to enforce the PAL
permit.

(b) The PAL monitoring system must
employ one or more of the four general
monitoring approaches meeting the
minimum requirements set forth in
paragraphs (w)(12)(ii) (a) through (d) of
this section and must be approved by
the reviewing authority.

©) Notwithstanding paragraph
(w)(12)(1)(b) of this section, you may
also employ an alternative monitoring
approach that meets paragraph
(w)(12)(i)(a) of this section if approved
by the reviewing authority.

(d) Failure to use a monitoring sys-
tem that meets the requirements of
this section renders the PAL invalid.
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(ii) Minimum performance require-
ments for approved monitoring ap-
proaches. The following are acceptable
general monitoring approaches when
conducted in accordance with the min-
imum requirements in paragraphs
(w)(12)(iii) through (ix) of this section:

(a) Mass balance calculations for ac-
tivities using coatings or solvents;

(b) CEMS;

(¢) CPMS or PEMS; and

(d) Emission factors.

(iii) Mass balance calculations. An
owner or operator using mass balance
calculations to monitor PAL pollutant
emissions from activities using coating
or solvents shall meet the following re-
quirements:

(a) Provide a demonstrated means of
validating the published content of the
PAL pollutant that is contained in or
created by all materials used in or at
the emissions unit;

(b) Assume that the emissions unit
emits all of the PAL pollutant that is
contained in or created by any raw ma-
terial or fuel used in or at the emis-
sions unit, if it cannot otherwise be ac-
counted for in the process; and

(c) Where the vendor of a material or
fuel, which is used in or at the emis-
sions unit, publishes a range of pollut-
ant content from such material, the
owner or operator must use the highest
value of the range to calculate the PAL
pollutant emissions unless the review-
ing authority determines there is site-
specific data or a site-specific moni-
toring program to support another con-
tent within the range.

(iv) CEMS. An owner or operator
using CEMS to monitor PAL pollutant
emissions shall meet the following re-
quirements:

(a) CEMS must comply with applica-
ble Performance Specifications found
in 40 CFR part 60, appendix B; and

(b) CEMS must sample, analyze, and
record data at least every 15 minutes
while the emissions unit is operating.

(v) CPMS or PEMS. An owner or op-
erator using CPMS or PEMS to mon-
itor PAL pollutant emissions shall
meet the following requirements:

(a) The CPMS or the PEMS must be
based on current site-specific data
demonstrating a correlation between
the monitored parameter(s) and the
PAL pollutant emissions across the
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range of operation of the emissions
unit; and

(b) Bach CPMS or PEMS must sam-
ple, analyze, and record data at least
every 15 minutes, or at another less
frequent interval approved by the re-
viewing authority, while the emissions
unit is operating.

(vi) Emission factors. An owner or
operator using emission factors to
monitor PAL pollutant emissions shall
meet the following requirements:

(a) All emission factors shall be ad-
justed, if appropriate, to account for
the degree of uncertainty or limita-
tions in the factors’ development;

(b) The emissions unit shall operate
within the designated range of use for
the emission factor, if applicable; and

(¢) If technically practicable, the
owner or operator of a significant emis-
sions unit that relies on an emission
factor to calculate PAL pollutant
emissions shall conduct validation
testing to determine a site-specific
emission factor within 6 months of
PAL permit issuance, unless the re-
viewing authority determines that
testing is not required.

(vii) A source owner or operator must
record and report maximum potential
emissions without considering enforce-
able emission limitations or oper-
ational restrictions for an emissions
unit during any period of time that
there is no monitoring data, unless an-
other method for determining emis-
sions during such periods is specified in
the PAL permit.

(viii) Notwithstanding the require-
ments in paragraphs (w)(12)(iii)
through (vii) of this section, where an
owner or operator of an emissions unit
cannot demonstrate a correlation be-
tween the monitored parameter(s) and
the PAL pollutant emissions rate at all
operating points of the emissions unit,
the reviewing authority shall, at the
time of permit issuance:

(a) Establish default value(s) for de-
termining compliance with the PAL
based on the highest potential emis-
sions reasonably estimated at such op-
erating point(s); or

(b) Determine that operation of the
emissions unit during operating condi-
tions when there is no correlation be-
tween monitored parameter(s) and the
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PAL pollutant emissions is a violation
of the PAL.

(ix) Re-validation. All data used to
establish the PAL pollutant must be
re-validated through performance test-
ing or other scientifically valid means
approved by the reviewing authority.
Such testing must occur at least once
every b years after issuance of the
PAL.

(13) Recordkeeping requirements. (i)
The PAL permit shall require an owner
or operator to retain a copy of all
records necessary to determine compli-
ance with any requirement of para-
graph (w) of this section and of the
PAL, including a determination of each
emissions unit’s 12-month rolling total
emissions, for 5 years from the date of
such record.

(ii) The PAL permit shall require an
owner or operator to retain a copy of
the following records, for the duration
of the PAL effective period plus 5
years:

(a) A copy of the PAL permit applica-
tion and any applications for revisions
to the PAL; and

(b) Each annual certification of com-
pliance pursuant to title V and the
data relied on in certifying the compli-
ance.

(14) Reporting and notification require-
ments. The owner or operator shall sub-
mit semi-annual monitoring reports
and prompt deviation reports to the re-
viewing authority in accordance with
the applicable title V operating permit
program. The reports shall meet the re-
quirements in paragraphs (w)(14)(Q)
through (iii) of this section.

(i) Semi-annual report. The semi-an-
nual report shall be submitted to the
reviewing authority within 30 days of
the end of each reporting period. This
report shall contain the information
required in paragraphs (w)(14)(i)(a)
through (g) of this section.

(a) The identification of owner and
operator and the permit number.

(b) Total annual emissions (tons/
yvear) based on a 12-month rolling total
for each month in the reporting period
recorded  pursuant to paragraph
(w)(13)(1) of this section.

(c) All data relied upon, including,
but not limited to, any Quality Assur-
ance or Quality Control data, in calcu-

40 CFR Ch. | (7-1-08 Edition)

lating the monthly and annual PAL
pollutant emissions.

(d) A list of any emissions units
modified or added to the major sta-
tionary source during the preceding 6-
month period.

(e) The number, duration, and cause
of any deviations or monitoring mal-
functions (other than the time associ-
ated with zero and span calibration
checks), and any corrective action
taken.

(f) A notification of a shutdown of
any monitoring system, whether the
shutdown was permanent or tem-
porary, the reason for the shutdown,
the anticipated date that the moni-
toring system will be fully operational
or replaced with another monitoring
system, and whether the emissions
unit monitored by the monitoring sys-
tem continued to operate, and the cal-
culation of the emissions of the pollut-
ant or the number determined by
method included in the permit, as pro-
vided by paragraph (w)(12)(vii) of this
section.

(9) A signed statement by the respon-
sible official (as defined by the applica-
ble title V operating permit program)
certifying the truth, accuracy, and
completeness of the information pro-
vided in the report.

(ii) Deviation report. The major sta-
tionary source owner or operator shall
promptly submit reports of any devi-
ations or exceedance of the PAL re-
quirements, including periods where no
monitoring is available. A report sub-
mitted pursuant to §70.6(a)(3)(iii)(B) of
this chapter shall satisfy this reporting
requirement. The deviation reports
shall be submitted within the time lim-
its prescribed by the applicable pro-
gram implementing §70.6(a)(3)(iii)(B) of
this chapter. The reports shall contain
the following information:

(a) The identification of owner and
operator and the permit number;

(b) The PAL requirement that experi-
enced the deviation or that was exceed-
ed;

(c) Emissions resulting from the devi-
ation or the exceedance; and

(d) A signed statement by the respon-
sible official (as defined by the applica-
ble tit