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percent limitation on development and 
administrative costs and approve a 
higher percentage for a specific period 
of time not to exceed twelve months. 
The conditions under which a waiver 
will be considered are listed below and 
encompass those situations under 
which development and administrative 
costs are being incurred, but the provi-
sion of actual services has not begun or 
has been suspended. A waiver may be 
granted when: 

(i) A new Head Start grantee or dele-
gate agency is being established or 
services are being expanded by an ex-
isting Head Start grantee or delegate 
agency, and the delivery of component 
services to children and families is de-
layed until all program development 
and planning is well underway or com-
pleted; or 

(ii) Component services are disrupted 
in an existing Head Start program due 
to circumstances not under the control 
of the grantee. 

(2) A Head Start grantee that esti-
mates that the cost of development and 
administration will exceed 15 percent 
of total approved costs must submit a 
request for a waiver that explains the 
reasons for exceeding the limitation. 
This must be done as soon as the grant-
ee determines that it cannot comply 
with the 15 percent limit, regardless of 
where the grantee is within the grant 
funding cycle. 

(3) The request for the waiver must 
include the period of time for which 
the waiver is requested. It must also 
describe the action the grantee will 
take to reduce its development and ad-
ministrative costs so that the grantee 
will be able to assure that these costs 
will not exceed 15 percent of the total 
approved costs of the program after the 
completion of the waiver period. 

(4) If granted, the waiver and the pe-
riod of time for which it will be grant-
ed will be indicated on the Financial 
Assistance Award. 

(5) If a waiver requested as a part of 
a grant application for funding or re-
funding is not approved, no Financial 
Assistance Award will be awarded to 
the Head Start program until the 
grantee resubmits a revised budget 

that complies with the 15 percent limi-
tation. 

(Information collection requirements con-
tained in paragraphs (f) (2) and (3) of this sec-
tion were approved on January 26, 1993, by 
the Office of Management and Budget under 
Control Number 0980–1043). 

[57 FR 41885, Sept. 14, 1992, as amended at 58 
FR 26918, May 6, 1993] 

§ 1301.33 Delegation of program oper-
ations. 

Federal financial assistance is not 
available for program operations where 
such operations have been delegated to 
a delegate agency by a Head Start 
agency unless the delegation of pro-
gram operations is made by a written 
agreement and has been approved by 
the responsible HHS official before the 
delegation is made. 

§ 1301.34 Grantee appeals. 

An agency receiving a grant under 
the Act for technical assistance and 
training, or for a research, demonstra-
tion, or pilot project may appeal ad-
verse decisions in accordance with part 
16 of this title. Head Start agencies are 
also subject to the appeal procedures in 
part 16 except appeals by those agen-
cies for suspension, termination and 
denial of refunding are subject to part 
1303 of this title. 

PART 1302—POLICIES AND PROCE-
DURES FOR SELECTION, INITIAL 
FUNDING, AND REFUNDING OF 
HEAD START GRANTEES, AND 
FOR SELECTION OF REPLACE-
MENT GRANTEES 

Subpart A—General 

Sec. 
1302.1 Purpose and scope. 
1302.2 Definitions. 
1302.3 Consultation with public officials and 

consumers. 
1302.4 Transfer of unexpended balances. 
1302.5 Notice for show cause and hearing. 

Subpart B—Basis for Selection of Grantees 

1302.10 Selection among applicants. 
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1302.11 Selection among applicants to re-
place grantee. 

Subpart C—Change in Grantee Requiring 
Amendment of Approved Application 
or Replacement of Head Start Program 

1302.20 Grantee to show both legal status 
and financial viability. 

1302.21 Grantee shows legal status but not 
financial viability. 

1302.22 Suspension or termination of grant-
ee which shows financial viability but 
not legal status. 

1302.23 Suspension or termination of grant-
ee which shows legal status but not fi-
nancial viability. 

1302.24 Denial of refunding of grantee. 
1302.25 Control of funds of grantee sched-

uled for change. 

Subpart D—Replacement of Indian Tribal 
Grantees 

1302.30 Procedure for identification of alter-
native agency. 

1302.31 Requirements of alternative agency. 
1302.32 Alternative agency—prohibition. 

AUTHORITY: 42 U.S.C. 9801 et seq. 

SOURCE: 44 FR 24062, Apr. 24, 1979, unless 
otherwise noted. 

Subpart A—General 

§ 1302.1 Purpose and scope. 

The purpose of this part is to set 
forth policies and procedures for the se-
lection, initial funding and refunding 
of Head Start grantees and for the se-
lection of replacement grantees in the 
event of the voluntary or involuntary 
termination, or denial of refunding, of 
Head Start programs. It particularly 
provides for consideration of the need 
for selection of a replacement grantee 
where the continuing eligibility (legal 
status) and fiscal capability (financial 
viability) of a grantee to operate a 
Head Start program is cast in doubt by 
the cessation of funding under section 
519 of the Act or by the occurrence of 
some other major change. It is in-
tended that Head Start programs be 
administered effectively and respon-
sibly; that applicants to administer 
programs receive fair and equitable 
consideration; and that the legal rights 
of current Head Start grantees be fully 
protected. 

§ 1302.2 Definitions. 
As used in this part— 
Act means Title V of The Economic 

Opportunity Act of 1964, as amended. 
Approvable application means an ap-

plication for a Head Start program, ei-
ther as an initial application or as an 
application to amend an approved ap-
plication governing an on-going Head 
Start program, which, in addition to 
showing that the applicant has legal 
status and financial viability, provides 
for comprehensive services for children 
and families and for effective and re-
sponsible administration which are in 
conformity with the Act and applicable 
regulations, the Head Start Manual 
and Head Start policies. 

Community action agency means a 
public or private nonprofit agency or 
organization designated as a commu-
nity action agency by the Director of 
the Community Services Administra-
tion pursuant to section 210(a) or sec-
tion 210(d) of the Act. 

Community action program means a 
program operated by a community ac-
tion agency. 

Financial viability means the capa-
bility of an applicant or the continuing 
capability of a grantee to furnish the 
non-Federal share of the cost of oper-
ating an approvable or approved Head 
Start program. 

Head Start grantee or grantee means a 
public or private nonprofit agency or 
organization whose application to oper-
ate a Head Start program pursuant to 
section 514 of the Act has been ap-
proved by the responsible HHS official. 

Indian tribe means any tribe, band, 
nation, pueblo, or other organized 
group or community of Indians, includ-
ing any Native village described in sec-
tion 3(c) of the Alaska Native Claims 
Settlement Act (43 U.S.C. 1602 (c)) or 
established pursuant to such Act (43 
U.S.C. 1601 et seq.) that is recognized as 
eligible for special programs and serv-
ices provided by the United States to 
Indians because of their status as Indi-
ans. 

Legal status means the existence of an 
applicant or grantee as a public agency 
or organization under the law of the 
State in which it is located, or exist-
ence as a private nonprofit agency or 
organization as a legal entity recog-
nized under the law of the State in 
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which it is located. Existence as a pri-
vate non-profit agency or organization 
may be established under applicable 
State or Federal law. 

Responsible HHS official means the of-
ficial of the Department of Health and 
Human Services who has authority to 
make grants under the Act. 

[44 FR 24062, Apr. 24, 1979, as amended at 63 
FR 34329, June 24, 1998] 

§ 1302.3 Consultation with public offi-
cials and consumers. 

Responsible HHS officials will con-
sult with Governors, or their represent-
atives, appropriate local general pur-
pose government officials, and Head 
Start Policy Council and other appro-
priate representatives of communities 
to be served on the proposed replace-
ment of Head Start grantees. 

§ 1302.4 Transfer of unexpended bal-
ances. 

When replacing a grantee, unex-
pended balances of funds in the posses-
sion of such grantee in the fiscal year 
following the fiscal year for which the 
funds were appropriated may be trans-
ferred to the replacement grantee if 
the approved application of the re-
placement grantee provides for the 
continuation of the Head Start services 
without significant change to the same 
enrollees and their parents and under-
takes to offer employment to the staff 
of the terminating grantee. A letter of 
concurrence in the change should be 
obtained from the terminating grantee 
whenever possible. 

§ 1302.5 Notice for show cause and 
hearing. 

(a) Except in emergency situations, 
the responsible HHS official will not 
suspend financial assistance under the 
Act unless the grantee has been given 
an opportunity, in accordance with 
part 1303, subpart D, of this chapter, to 
show cause why such action should not 
be taken. 

(b) The responsible HHS official will 
not terminate a grant, suspend a grant 
for longer than 30 days, or deny refund-
ing to a grantee, unless the grantee has 
been given an opportunity for a hear-
ing in accordance with part 1303 of this 
chapter. 

Subpart B—Bases for Selection of 
Grantees 

§ 1302.10 Selection among applicants. 
(a) The basis for selection of appli-

cants proposing to operate a Head 
Start program will be the extent to 
which the applicants demonstrate in 
their application the most effective 
Head Start program. 

(b) In addition to the applicable cri-
teria at section 641(d) of the Head Start 
Act, the criteria for selection will in-
clude: 

(1) The cost effectiveness of the pro-
posed program; 

(2) The qualifications and experience 
of the applicant and the applicant’s 
staff in planning, organizing and pro-
viding comprehensive child develop-
ment services at the community level, 
including the administrative and fiscal 
capability of the applicant to admin-
ister all Head Start programs carried 
out in the designated service area; 

(3) The quality of the proposed pro-
gram as indicated by adherence to or 
evidence of the intent and capability to 
adhere to Head Start Performance 
Standards (in 45 CFR part 1304) and 
program policies, including the oppor-
tunities provided for employment of 
target area residents and career devel-
opment for paraprofessional and other 
staff and provisions made for the direct 
participation of parents in the plan-
ning, conduct and administration of 
the program; 

(4) The proposed program design and 
option including the suitability of fa-
cilities and equipment proposed to be 
used in carrying out the program, as it 
relates to community needs and as the 
applicant proposes to implement the 
program in accordance with program 
policies and regulations; and 

(5) The need for Head Start services 
in the community served by the appli-
cant. 

[57 FR 41887, Sept. 14, 1992] 

§ 1302.11 Selection among applicants 
to replace grantee. 

The bases for making a selection 
among applicants which submit ap-
provable applications to replace a 
grantee, in addition to the basis in 
§ 1302.10 of this part, shall be: 
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(a) The extent to which provision is 
made for a continuation of services to 
the eligible children who have been 
participating as enrollees in the pro-
gram; 

(b) The extent to which provision is 
made for continuation of services to 
the target area or areas served by the 
program; and 

(c) The extent to which provision is 
made for continued employment by the 
applicant of the qualified personnel of 
the existing program. 

Subpart C—Change in Grantee 
Requiring Amendment of Ap-
proved Application or Re-
placement of Head Start Pro-
gram 

§ 1302.20 Grantee to show both legal 
status and financial viability. 

(a) Upon the occurrence of a change 
in the legal condition of a grantee or of 
a substantial diminution of the finan-
cial resources of a grantee, or both, for 
example, such as might result from 
cessation of grants to the grantee 
under section 514 of the Act, the grant-
ee is required within 30 days after the 
effective date of the regulations in this 
Part or the date the grantee has notice 
or knowledge of the change, whichever 
is later, to show in writing to the satis-
faction of the responsible HHS official 
that it has and will continue to have 
legal status and financial viability. 
Failure to make this showing may re-
sult in suspension, termination or de-
nial of refunding. 

(b) The responsible HHS official will 
notify the grantee in writing of the de-
cision as to the grantee’s legal status 
and financial viability within 30 days 
after receiving the grantee’s written 
submittal. 

(c) When it is consistent with proper 
and efficient administration, the re-
sponsible HHS official may extend a 
grantee’s program year to end on the 
date when a change in its legal condi-
tion or a substantial diminution of fi-
nancial resources, or both, is scheduled 
to take place. 

§ 1302.21 Grantee shows legal status 
but not financial viability. 

(a) If a grantee shows legal status but 
impaired financial viability the respon-

sible HHS official will entertain a 
timely request for amendment of the 
grantee’s approved application which 
restores the grantee’s financial viabil-
ity either by a reduction in the pro-
gram which produces minimum disrup-
tion to services and functions, or by an 
amendment which incorporates essen-
tial functions and services not pre-
viously funded as part of the total cost 
of the Head Start program, and, there-
fore, requires an increase in the 
amount of the Head Start grant but 
which will not result in a Federal share 
of the total cost of the Head Start pro-
gram in excess of the percentage au-
thorized by the Act or applicable regu-
lations. In considering such a request 
which includes an increase in the Head 
Start grant the responsible HHS offi-
cial will take into account the funds 
available to him for obligation and 
whether the proposed increase is con-
sistent with that distribution of Head 
Start funds which: 

(1) Maximizes the number of childen 
served within his area of responsibility, 
or in the case of experimental or dem-
onstration programs, the experimental 
or demonstration benefits to be 
achieved, and 

(2) Maintains approximately the 
same distribution of Head Start pro-
gram funds to States as exist during 
the fiscal year in which his decision is 
made. 

(b) A request for amendment will be 
considered to be timely if it is included 
with the written submittal required by 
§ 1302.20(a) of this part, submitted with-
in 30 days after receiving the notice re-
quired by § 1302.20(b) of this part, or 
submitted as a part of a timely applica-
tion for refunding. 

(c) The grantee will be notified in 
writing by the responsible HHS official 
within 30 days after submission of the 
requested amendment of the decision 
to approve or disapprove the requested 
amendment. If the requested amend-
ment is disapproved the notice will 
contain a statement of the reasons for 
disapproval. 

§ 1302.22 Suspension or termination of 
grantee which shows financial via-
bility but not legal status. 

If a grantee fails to show that it will 
continue to have legal status after the 
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date of change even though it may 
show financial viability, the grant 
shall be suspended or terminated or re-
funding shall be denied as of the date of 
change. If it appears reasonable to the 
responsible HHS official that the defi-
ciency in legal status will be corrected 
within 30 days he may suspend the 
grant for not to exceed 30 days after 
the date of change or the date of sub-
mission of a timely request for amend-
ment. If such correction has not been 
made within the 30 day period the 
grant shall be terminated. 

§ 1302.23 Suspension or termination of 
grantee which shows legal status 
but not financial viability. 

(a) If the date of change of financial 
viability precedes or will precede the 
end of the grantee’s program year the 
grant will be suspended or terminated 
on that date, or, if a request for amend-
ment has been submitted under § 1302.21 
of this part, upon written notice of dis-
approval of the requested amendment, 
whichever is later. If it appears reason-
able to the responsible HHS official 
that the deficiency in financial viabil-
ity will be corrected within 30 days he 
may suspend the grant for not to ex-
ceed 30 days after the date of change or 
notice of disapproval. If such correc-
tion has not been made within the 30 
day period the grant will be termi-
nated. 

§ 1302.24 Denial of refunding of grant-
ee. 

(a) If the date of change will coincide 
with or will come after the end of the 
program year and the grantee has no-
tice or knowledge of such change prior 
to the end of the program year any ac-
tion taken to approve the grantee’s ap-
plication for refunding for the fol-
lowing program year shall be subject to 
rescission or ratification depending 
upon the decision of the responsible 
HHS official on the grantee’s legal sta-
tus and financial viability and on any 
requested amendment submitted by the 
grantee. If the requested amendment is 
disapproved the responsible HHS offi-
cial may extend the program year in 
accordance with § 1302.20(c) of this part. 

(b) If the date of change coincides 
with the end of the program year and 
the grantee does not have notice or 

knowledge of the change prior thereto 
and the grantee’s application for re-
funding for the following program year 
has been approved, such approval shall 
be subject to rescission or ratification 
depending upon the decision of the re-
sponsible HHS official on the grantee’s 
legal status and viability and on any 
requested financial amendment sub-
mitted by the grantee. 

(c) If the date of change will coincide 
with or will come after the end of the 
program year and if the responsible 
HHS official has prior notice thereof 
from the grantee or other official 
source such as the Community Services 
Administration action to approve any 
application for refunding submitted by 
the grantee shall be deferred pending 
decision by the responsible HHS offi-
cial on the grantee’s legal status and 
financial viability and any requested 
amendment submitted by the grantee. 

(d) When the responsible HHS official 
determines to approve a requested 
amendment for refunding he will ap-
prove it for the full term of the pro-
posed program period, if that period as 
approved is no longer than a program 
year. 

§ 1302.25 Control of funds of grantee 
scheduled for change. 

Responsible HHS officials will place 
strict controls on the release of grant 
funds to grantees which are scheduled 
for change by cessation of their grants 
under section 519 of the Act. Specifi-
cally, the following controls will be es-
tablished: 

(a) Funds will be released on a 
monthly basis regardless of the form of 
grant payment. 

(b) Funds released each month will be 
limited to the amount required to 
cover actual disbursements during that 
period for activities authorized under 
the approved Head Start program. 

(c) The amount of funds released 
must be approved each month by the 
responsible HHS official. 

Subpart D—Replacement of 
Indian Tribal Grantees 

SOURCE: 63 FR 34329, June 24, 1998, unless 
otherwise noted. 
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§ 1302.30 Procedure for identification 
of alternative agency. 

(a) An Indian tribe whose Head Start 
grant has been terminated, or which 
has been denied refunding as a Head 
Start grantee, may identify an agency 
and request the responsible HHS offi-
cial to designate such agency as an al-
ternative agency to provide Head Start 
services to the tribe if: 

(1) The tribe was the only agency 
that was receiving federal financial as-
sistance to provide Head Start services 
to members of the tribe; and 

(2) The tribe would be otherwise pre-
cluded from providing such services to 
its members because of the termi-
nation or denial of refunding. 

(b)(1) The responsible HHS official, 
when notifying a tribal grantee of the 
intent to terminate financial assist-
ance or deny its application for refund-
ing, must notify the grantee that it 
may identify an agency and request 
that the agency serve as the alter-
native agency in the event that the 
grant is terminated or refunding de-
nied. 

(2) The tribe must identify the alter-
nate agency to the responsible HHS of-
ficial, in writing, within the time for 
filing an appeal under 45 CFR Part 1303. 

(3) The responsible HHS official will 
notify the tribe, in writing, whether 
the alternative agency proposed by the 
tribe is found to be eligible for Head 
Start funding and capable of operating 
a Head Start program. If the alter-
native agency identified by the tribe is 
not an eligible agency capable of oper-
ating a Head Start program, the tribe 
will have 15 days from the date of the 
sending of the notification to that ef-
fect from the responsible HHS official 
to identify another agency and request 
that the agency be designated. The re-
sponsible HHS official will notify the 
tribe in writing whether the second 
proposed alternate agency is found to 
be an eligible agency capable of oper-
ating the Head Start program. 

(4) If the tribe does not identify a 
suitable alternative agency, a replace-
ment grantee will be designated under 
these regulations. 

(c) If the tribe appeals a termination 
of financial assistance or a denial of re-
funding, it will, consistent with the 
terms of 45 CFR Part 1303, continue to 

be funded pending resolution of the ap-
peal. However, the responsible HHS of-
ficial and the grantee will proceed with 
the steps outlined in this regulation 
during the appeal process. 

(d) If the tribe does not identify an 
agency and request that the agency be 
appointed as the alternative agency, 
the responsible HHS official will seek a 
permanent replacement grantee under 
these regulations. 

§ 1302.31 Requirements of alternative 
agency. 

The agency identified by the Indian 
tribe must establish that it meets all 
requirements established by the Head 
Start Act and these requirements for 
designation as a Head Start grantee 
and that it is capable of conducting a 
Head Start program. The responsible 
HHS official, in deciding whether to 
designate the proposed agency, will 
analyze the capacity and experience of 
the agency according to the criteria 
found in section 641(d) of the Head 
Start Act and §§ 1302.10 (b)(1) through 
(5) and 1302.11 of this part. 

§ 1302.32 Alternative agency—prohibi-
tion. 

(a) No agency will be designated as 
the alternative agency pursuant to this 
subpart if the agency includes an em-
ployee who: 

(1) Served on the administrative or 
program staff of the Indian tribal 
grantee, and 

(2) Was responsible for a deficiency 
that: 

(i) Relates to the performance stand-
ards or financial management stand-
ards described in the Head Start Act; 
and 

(ii) Was the basis for the termination 
or denial of refunding described in 
§ 1302.30 of this part. 

(b) The responsible HHS official shall 
determine whether an employee was re-
sponsible for a deficiency within the 
meaning and context of this section. 
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