
104 

45 CFR Ch. XIII (10–1–08 Edition) Pt. 1303 

PART 1303—APPEAL PROCEDURES 
FOR HEAD START GRANTEES AND 
CURRENT OR PROSPECTIVE DELE-
GATE AGENCIES 

Subpart A—General 

Sec. 
1303.1 Purpose and application. 
1303.2 Definitions. 
1303.3 Right to attorney, attorney fees, and 

travel costs. 
1303.4 Remedies. 
1303.5 Service of process. 
1303.6 Successor agencies and officials. 
1303.7 Effect of failure to file or serve docu-

ments in a timely manner. 
1303.8 Waiver of requirements. 

Subpart B—Appeals by Grantees 

1303.10 Purpose. 
1303.11 Suspension on notice and oppor-

tunity to show cause. 
1303.12 Summary suspension and oppor-

tunity to show cause. 
1303.13 Appeal by a grantee of a suspension 

continuing for more than 30 days. 
1303.14 Appeal by a grantee from a termi-

nation of financial assistance. 
1303.15 Appeal by a grantee from a denial of 

refunding. 
1303.16 Conduct of hearing. 
1303.17 Time for hearing and decision. 

Subpart C—Appeals by Current or 
Prospective Delegate Agencies 

1303.20 Appeals to grantees by current or 
prospective delegate agencies of rejec-
tion of an application, failure to act on 
an application, or termination of a grant 
or contract. 

1303.21 Procedures for appeal by current or 
prospective delegate agencies to the re-
sponsible HHS official from denials by 
grantees of an application or failure to 
act on an application. 

1303.22 Decision on appeal in favor of grant-
ee. 

1303.23 Decision on appeal in favor of the 
current or prospective delegate agency. 

1303.24 OMB control number. 

AUTHORITY: 42 U.S.C. 9801 et seq. 

SOURCE: 57 FR 59264, Dec. 14, 1992, unless 
otherwise noted. 

Subpart A—General 
§ 1303.1 Purpose and application. 

This part prescribes regulations 
based on section 646 of the Head Start 
Act, 42 U.S.C. 9841, as it applies to 
grantees and current or prospective 

delegate agencies engaged in or want-
ing to engage in the operation of Head 
Start programs under the Act. It pre-
scribes the procedures for appeals by 
current and prospective delegate agen-
cies from specified actions or inaction 
by grantees. It also provides procedures 
for reasonable notice and opportunity 
to show cause in cases of suspension of 
financial assistance by the responsible 
HHS official and for an appeal to the 
Departmental Appeals Board by grant-
ees in cases of denial of refunding, ter-
mination of financial assistance, and 
suspension of financial assistance. 

§ 1303.2 Definitions. 
As used in this part: 
Act means the Head Start Act, 42 

U.S.C. section 9831, et seq. 
ACYF means the Administration on 

Children, Youth and Families in the 
Department of Health and Human 
Services, and includes Regional staff. 

Agreement means either a grant or a 
contract between a grantee and a dele-
gate agency for the conduct of all or 
part of the grantee’s Head Start pro-
gram. 

Day means the 24 hour period begin-
ning at 12 a.m. local time and con-
tinuing for the next 24 hour period. It 
includes all calendar days unless other-
wise expressly noted. 

Delegate Agency means a public or 
private non-profit organization or 
agency to which a grantee has dele-
gated by written agreement the car-
rying out of all or part of its Head 
Start program. 

Denial of Refunding means the refusal 
of a funding agency to fund an applica-
tion for a continuation of a Head Start 
program for a subsequent program year 
when the decision is based on a deter-
mination that the grantee has improp-
erly conducted its program, or is in-
capable of doing so properly in the fu-
ture, or otherwise is in violation of ap-
plicable law, regulations, or other poli-
cies. 

Funding Agency means the agency 
that provides funds directly to either a 
grantee or a delegate agency. ACYF is 
the funding agency for a grantee, and a 
grantee is the funding agency for a del-
egate agency. 

Grantee means the local public or pri-
vate non-profit agency which has been 
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designated as a Head Start agency 
under 42 U.S.C. 9836 and which has been 
granted financial assistance by the re-
sponsible HHS official to operate a 
Head Start program. 

Interim Grantee means an agency 
which has been appointed to operate a 
Head Start program for a period of 
time not to exceed one year while an 
appeal of a denial of refunding, termi-
nation or suspension action is pending. 

Prospective Delegate Agency means a 
public or private non-profit agency or 
organization which has applied to a 
grantee to serve as a delegate agency. 

Responsible HHS Official means the of-
ficial who is authorized to make the 
grant of financial assistance to operate 
a Head Start program or his or her des-
ignee. 

Submittal means the date of actual re-
ceipt or the date the material was 
served in accordance with § 1303.5 of 
this part for providing documents or 
notices of appeals, and similar matters, 
to either grantees, delegate agencies, 
prospective delegate agencies, or 
ACYF. 

Substantial Rejection means that a 
funding agency requires that the fund-
ing of a current delegate agency be re-
duced to 80 percent or less of the cur-
rent level of operations for any reason 
other than a determination that the 
delegate agency does not need the 
funds to serve all the eligible persons it 
proposes to serve. 

Suspension of a grant means tem-
porary withdrawal of the grantee’s au-
thority to obligate grant funds pending 
corrective action by the grantee. 

Termination of a grant or delegate 
agency agreement means permanent 
withdrawal of the grantee’s or delegate 
agency’s authority to obligate pre-
viously awarded grant funds before 
that authority would otherwise expire. 
It also means the voluntary relinquish-
ment of that authority by the grantee 
or delegate agency. Termination does 
not include: 

(1) Withdrawal of funds awarded on 
the basis of the grantee’s or delegate 
agency’s underestimate of the unobli-
gated balance in a prior period; 

(2) Refusal by the funding agency to 
extend a grant or award additional 
funds (such as refusal to make a com-
peting or noncompeting continuation 

renewal, extension or supplemental 
award); 

(3) Withdrawal of the unobligated 
balance as of the expiration of a grant; 

(4) Annulment, i.e., voiding of a grant 
upon determination that the award was 
obtained fraudulently or was otherwise 
illegal or invalid from its inception. 

Work day means any 24 hour period 
beginning at 12 a.m. local time and 
continuing for 24 hours. It excludes 
Saturdays, Sundays, and legal holi-
days. Any time ending on one of the ex-
cluded days shall extend to 5 p.m. of 
the next full work day. 

§ 1303.3 Right to attorney, attorney 
fees, and travel costs. 

(a) All parties to proceedings under 
this part, including informal pro-
ceedings, have the right to be rep-
resented by an attorney. 

(1) Attorney fees may be charged to 
the program grant in an amount equal 
to the usual and customary fees 
charged in the locality. However, such 
fees may not exceed $250.00 per day, ad-
justed annually to reflect the percent-
age change in the Consumer Price 
Index for All Urban Consumers (issued 
by the Bureau of Labor Statistics) be-
ginning one year after the effective 
date of these regulations. The grantee 
or delegate agency may use current op-
erating funds to pay these costs. The 
fees of only one attorney may be 
charged to the program grant with re-
spect to a particular dispute. Such fees 
may not be charged if the grantee or 
delegate agency has an attorney on its 
staff, or if it has a retainer agreement 
with an attorney which fully covers 
fees connected with litigation. The 
grantee or delegate agency shall have 
the burden of establishing the usual 
and customary fees and shall furnish 
documentation to support that deter-
mination that is satisfactory to the re-
sponsible HHS official. 

(2) A grantee or delegate agency may 
designate up to two persons to attend 
and participate in proceedings held 
under this Part. Travel and per diem 
costs of such persons, and of an attor-
ney representing the grantee or dele-
gate agency, shall not exceed those al-
lowable under Standard Governmental 
Travel Regulations in effect at the 
time of the travel. 
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(b) In the event that use of program 
funds under this section would result 
in curtailment of program operations 
or inability to liquidate prior obliga-
tions, the party so affected may apply 
to the responsible HHS official for pay-
ment of these expenses. 

(c) The responsible HHS official, 
upon being satisfied that these expend-
itures would result in curtailment of 
program operations or inability to liq-
uidate prior obligations, must make 
payment therefor to the affected party 
by way of reimbursement from cur-
rently available funds. 

§ 1303.4 Remedies. 

The procedures established by sub-
parts B and C of this Part shall not be 
construed as precluding ACYF from 
pursuing any other remedies author-
ized by law. 

§ 1303.5 Service of process. 

Whenever documents are required to 
be filed or served under this part, or 
notice provided under this part, cer-
tified mail shall be used with a return 
receipt requested. Alternatively, any 
other system may be used that pro-
vides proof of the date of receipt of the 
documents by the addressee. If this 
regulation is not complied with, and if 
a party alleges that it failed to receive 
documents allegedly sent to it, there 
will be a rebuttable presumption that 
the documents or notices were not sent 
as required by this part, or as alleged 
by the party that failed to use the re-
quired mode of service. The presump-
tion may be rebutted only by a show-
ing supported by a preponderance of 
evidence that the material was in fact 
submitted in a timely manner. 

§ 1303.6 Successor agencies and offi-
cials. 

Wherever reference is made to a par-
ticular Federal agency, office, or offi-
cial it shall be deemed to apply to any 
other agency, office, or official which 
subsequently becomes responsible for 
administration of the program or any 
portion of it. 

§ 1303.7 Effect of failure to file or 
serve documents in a timely man-
ner. 

(a) Whenever an appeal is not filed 
within the time specified in these or re-
lated regulations, the potential appel-
lant shall be deemed to have consented 
to the proposed action and to have 
waived all rights of appeal. 

(b) Whenever a party has failed to file 
a response or other submission within 
the time required in these regulations, 
or by order of an appropriate HHS re-
sponsible official, the party shall be 
deemed to have waived the right to file 
such response or submission. 

(c) A party fails to comply with the 
requisite deadlines or time frames if it 
exceeds them by any amount. 

(d) The time to file an appeal, re-
sponse, or other submission may be 
waived in accordance with § 1303.8 of 
this part. 

§ 1303.8 Waiver of requirements. 

(a) Any procedural requirements re-
quired by these regulations may be 
waived by the responsible HHS official 
or such waiver requests may be granted 
by the Departmental Appeals Board in 
those cases where the Board has juris-
diction. Requests for waivers must be 
in writing and based on good cause. 

(b) Approvals of waivers must be in 
writing and signed by the responsible 
HHS official or by the Departmental 
Appeals Board when it has jurisdiction. 

(c) ‘‘Good cause’’ consists of the fol-
lowing: 

(1) Litigation dates cannot be 
changed; 

(2) Personal emergencies pertaining 
to the health of a person involved in 
and essential to the proceeding or to a 
member of that person’s immediate 
family, spouse, parents, or siblings; 

(3) The complexity of the case is such 
that preparation of the necessary docu-
ments cannot reasonably be expected 
to be completed within the standard 
time frames; 

(4) Other matters beyond the control 
of the party requesting the waiver, 
such as strikes and natural disasters. 

(d) Under no circumstances may 
‘‘good cause’’ consist of a failure to 
meet a deadline due to the oversight of 
either a party or its representative. 
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(e) Waivers of timely filing or service 
shall be granted only when necessary 
in the interest of fairness to all parties, 
including the Federal agency. They 
will be granted sparingly as prompt 
resolution of disputes is a major goal of 
these regulations. The responsible HHS 
official or the Departmental Appeals 
Board shall have the right, on own mo-
tion or on motion of a party, to require 
such documentation as deemed nec-
essary in support of a request for a 
waiver. 

(f) A request for an informal meeting 
by a delegate agency, including a pro-
spective delegate agency, may be de-
nied by the responsible HHS official, on 
motion of the grantee or on his or her 
own motion, if the official concludes 
that the written appeal fails to state 
plausible grounds for reversing the 
grantee’s decision or the grantee’s fail-
ure to act on an application. 

(g) The requirements of this section 
may not be waived. 

Subpart B—Appeals by Grantees 
§ 1303.10 Purpose. 

(a) This subpart establishes rules and 
procedures for the suspension of a 
grantee, denial of a grantee’s applica-
tion for refunding, or termination of 
assistance under the Act for cir-
cumstances related to the particular 
grant, such as ineffective or improper 
use of Federal funds or for failure to 
comply with applicable laws, regula-
tions, policies, instructions, assur-
ances, terms and conditions or, in ac-
cordance with part 1302 of this chapter, 
upon loss by the grantee of legal status 
or financial viability. 

(b) This subpart does not apply to 
any administrative action based upon 
any violation, or alleged violation, of 
title VI of the Civil Rights Act of 1964. 

§ 1303.11 Suspension on notice and op-
portunity to show cause. 

(a) After receiving concurrence from 
the Commissioner, ACYF, the respon-
sible HHS official may suspend finan-
cial assistance to a grantee in whole or 
in part for breach or threatened breach 
of any requirement stated in § 1303.10 
pursuant to notice and opportunity to 
show cause why assistance should not 
be suspended. 

(b) The responsible HHS official will 
notify the grantee as required by 
§ 1303.5 or by telegram that ACYF in-
tends to suspend financial assistance, 
in whole or in part, unless good cause 
is shown why such action should not be 
taken. The notice will include: 

(1) The grounds for the proposed sus-
pension; 

(2) The effective date of the proposed 
suspension; 

(3) Information that the grantee has 
the opportunity to submit written ma-
terial in opposition to the intended 
suspension and to meet informally 
with the responsible HHS official re-
garding the intended suspension; 

(4) Information that the written ma-
terial must be submitted to the respon-
sible HHS official at least seven days 
prior to the effective date of the pro-
posed suspension and that a request for 
an informal meeting must be made in 
writing to the responsible HHS official 
no later than seven days after the day 
the notice of intention to suspend was 
mailed to the grantee; 

(5) Invitation to correct the defi-
ciency by voluntary action; and 

(6) A copy of this subpart. 
(c) If the grantee requests an infor-

mal meeting, the responsible HHS offi-
cial will fix a time and place for the 
meeting. In no event will such meeting 
be scheduled less than seven days after 
the notice of intention to suspend was 
sent to the grantee. 

(d) The responsible HHS official may 
at his or her discretion extend the pe-
riod of time or date for making re-
quests or submitting material by the 
grantee and will notify the grantee of 
any such extension. 

(e) At the time the responsible HHS 
official sends the notice of intention to 
suspend financial assistance to the 
grantee, the official will send a copy of 
it to any delegate agency whose activi-
ties or failures to act are a substantial 
cause of the proposed suspension, and 
will inform such delegate agency that 
it is entitled to submit written mate-
rial in opposition and to participate in 
the informal meeting with the respon-
sible HHS official if one is held. In ad-
dition, the responsible HHS official 
may give such notice to any other 
Head Start delegate agency of the 
grantee. 
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(f) Within three days of receipt of the 
notice of intention to suspend financial 
assistance, the grantee shall send a 
copy of such notice and a copy of this 
subpart to all delegate agencies which 
would be financially affected by the 
proposed suspension action. Any dele-
gate agency that wishes to submit 
written material may do so within the 
time stated in the notice. Any delegate 
agency that wishes to participate in 
the informal meeting regarding the in-
tended suspension, if not otherwise af-
forded a right to participate, may re-
quest permission to do so from the re-
sponsible HHS official, who may grant 
or deny such permission. In acting 
upon any such request from a delegate 
agency, the responsible HHS official 
will take into account the effect of the 
proposed suspension on the particular 
delegate agency, the extent to which 
the meeting would become unduly 
complicated as a result of granting 
such permission, and the extent to 
which the interests of the delegate 
agency requesting such permission ap-
pear to be adequately represented by 
other participants. 

(g) The responsible HHS official will 
consider any timely material presented 
in writing, any material presented dur-
ing the course of the informal meeting 
as well as any showing that the grantee 
has adequately corrected the defi-
ciency which led to the suspension pro-
ceedings. The decision of the respon-
sible HHS official will be made within 
five days after the conclusion of the in-
formal meeting, or, if no informal 
meeting is held, within five days of re-
ceipt by the responsible HHS official of 
written material from all concerned 
parties. If the responsible HHS official 
concludes that the grantee has failed 
to show cause why financial assistance 
should not be suspended, the official 
may suspend financial assistance in 
whole or in part and under such terms 
and conditions as he or she specifies. 

(h) Notice of such suspension will be 
promptly transmitted to the grantee as 
required in § 1303.5 of this part or by 
some other means showing the date of 
receipt, and shall become effective 
upon delivery or on the date delivery is 
refused or the material is returned. 
Suspension shall not exceed 30 days un-
less the responsible HHS official and 

the grantee agree to a continuation of 
the suspension for an additional period 
of time. If termination proceedings are 
initiated in accordance with § 1303.14, 
the suspension of financial assistance 
will be rescinded. 

(i) New obligations incurred by the 
grantee during the suspension period 
will be not be allowed unless the grant-
ing agency expressly authorizes them 
in the notice of suspension or an 
amendment to it. Necessary and other-
wise allowable costs which the grantee 
could not reasonably avoid during the 
suspension period will be allowed if 
they result from obligations properly 
incurred by the grantee before the ef-
fective date of the suspension and not 
in anticipation of suspension or termi-
nation. At the discretion of the grant-
ing agency, third-party in-kind con-
tributions applicable to the suspension 
period may be allowed in satisfaction 
of cost sharing or matching require-
ments. 

(j) The responsible HHS official may 
appoint an agency to serve as an in-
terim grantee to operate the program 
until the grantee’s suspension is lifted. 

(k) The responsible HHS official may 
modify the terms, conditions and na-
ture of the suspension or rescind the 
suspension action at any time on his or 
her own initiative or upon a satisfac-
tory showing that the grantee has ade-
quately corrected the deficiency which 
led to the suspension and that repeti-
tion is not threatened. Suspension 
partly or fully rescinded may, at the 
discretion of the responsible HHS offi-
cial, be reimposed with or without fur-
ther proceedings, except that the total 
time of suspension may not exceed 30 
days unless termination proceedings 
are initiated in accordance with 
§ 1303.14 or unless the responsible HHS 
official and the grantee agree to con-
tinuation of the suspension for an addi-
tional period of time. If termination 
proceedings are initiated, the suspen-
sion of financial assistance will be re-
scinded. 

§ 1303.12 Summary suspension and op-
portunity to show cause. 

(a) After receiving concurrence from 
the Commissioner, ACYF, the respon-
sible HHS official may suspend finan-
cial assistance in whole or in part 
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without prior notice and an oppor-
tunity to show cause if it is determined 
that immediate suspension is necessary 
because of a serious risk of: 

(1) Substantial injury to property or 
loss of project funds; or 

(2) Violation of a Federal, State, or 
local criminal statute; or 

(3) If staff or participants’ health and 
safety are at risk. 

(b) The notice of summary suspen-
sion will be given to the grantee as re-
quired by § 1303.5 of this part, or by 
some other means showing the date of 
receipt, and shall become effective on 
delivery or on the date delivery is re-
fused or the material is returned un-
claimed. 

(c) The notice must include the fol-
lowing items: 

(1) The effective date of the suspen-
sion; 

(2) The grounds for the suspension; 
(3) The extent of the terms and condi-

tions of any full or partial suspension; 
(4) A statement prohibiting the 

grantee from making any new expendi-
tures or incurring any new obligations 
in connection with the suspended por-
tion of the program; and 

(5) A statement advising the grantee 
that it has an opportunity to show 
cause at an informal meeting why the 
suspension should be rescinded. The re-
quest for an informal meeting must be 
made by the grantee in writing to the 
responsible HHS official no later than 
five workdays after the effective date 
of the notice of summary suspension as 
described in paragraph (b) of this sec-
tion. 

(d) If the grantee requests in writing 
the opportunity to show cause why the 
suspension should be rescinded, the re-
sponsible HHS official will fix a time 
and place for an informal meeting for 
this purpose. This meeting will be held 
within five workdays after the grant-
ee’s request is received by the respon-
sible HHS official. Notwithstanding the 
provisions of this paragraph, the re-
sponsible HHS official may proceed to 
deny refunding or initiate termination 
proceedings at any time even though 
financial assistance of the grantee has 
been suspended in whole or in part. 

(e) Notice of summary suspension 
must also be furnished by the grantee 
to its delegate agencies within two 

workdays of its receipt of the notice 
from ACYF by certified mail, return 
receipt requested, or by any other 
means showing dates of transmittal 
and receipt or return as undeliverable 
or unclaimed. Delegate agencies af-
fected by the summary suspension have 
the right to participate in the informal 
meeting as set forth in paragraph (d) of 
this section. 

(f) The effective period of a summary 
suspension of financial assistance may 
not exceed 30 days unless: 

(1) The conditions creating the sum-
mary suspension have not been cor-
rected; or 

(2) The parties agree to a continu-
ation of the summary suspension for an 
additional period of time; or 

(3) The grantee, in accordance with 
paragraph (d) of this section, requests 
an opportunity to show cause why the 
summary suspension should be re-
scinded, in which case it may remain in 
effect in accordance with paragraph (h) 
of this section; or 

(4) Termination or denial of refund-
ing proceedings are initiated in accord-
ance with § 1303.14 or § 1303.15. 

(g) Any summary suspension that re-
mains in effect for more than 30 days is 
subject to the requirements of § 1303.13 
of this part. The only exceptions are 
where there is an agreement under 
paragraph (f)(2) of this section, or the 
circumstances described in paragraph 
(f)(4) or (h)(1) of this section exist. 

(h)(1) If the grantee requests an op-
portunity to show cause why a sum-
mary suspension should be rescinded, 
the suspension of financial assistance 
will continue in effect until the grant-
ee has been afforded such opportunity 
and a decision has been made by the re-
sponsible HHS official. 

(2) If the suspension continues for 
more than 30 days, the suspension re-
mains in effect even if it is appealed to 
the Departmental Appeals Board. 

(3) Notwithstanding any other provi-
sions of these or other regulations, if a 
denial of refunding occurs or a termi-
nation action is instituted while the 
summary suspension is in effect, the 
suspension shall merge into the later 
action and funding shall not be avail-
able until the action is rescinded or a 
decision favorable to the grantee is 
rendered. 
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(i) The responsible HHS official must 
consider any timely material presented 
in writing, any material presented dur-
ing the course of the informal meeting, 
as well as any other evidence that the 
grantee has adequately corrected the 
deficiency which led to the summary 
suspension. 

(j) A decision must be made within 
five work days after the conclusion of 
the informal meeting with the respon-
sible HHS official. If the responsible 
HHS official concludes, after consid-
ering the information provided at the 
informal meeting, that the grantee has 
failed to show cause why the suspen-
sion should be rescinded, the respon-
sible HHS official may continue the 
suspension, in whole or in part and 
under the terms and conditions speci-
fied in the notice of suspension. 

(k) New obligations incurred by the 
grantee during the suspension period 
will not be allowed unless the granting 
agency expressly authorizes them in 
the notice of suspension or by an 
amendment to the notice. Necessary 
and otherwise allowable costs which 
the grantee could not reasonably avoid 
during the suspension period will be al-
lowed if they result from obligations 
properly incurred by the grantee before 
the effective date of the suspension and 
not in anticipation of suspension, de-
nial of refunding or termination. 

(l) The responsible HHS official may 
appoint an agency to serve as an in-
terim grantee to operate the program 
until either the grantee’s summary 
suspension is lifted or a new grantee is 
selected in accordance with subpart B 
of this part. 

(m) At the discretion of the funding 
agency, third-party in-kind contribu-
tions applicable to the suspension pe-
riod may be allowed in satisfaction of 
cost sharing or matching requirements. 

(n) The responsible HHS official may 
modify the terms, conditions and na-
ture of the summary suspension or re-
scind the suspension action at any 
time upon receiving satisfactory evi-
dence that the grantee has adequately 
corrected the deficiency which led to 
the suspension and that the deficiency 
will not occur again. Suspension partly 
or fully rescinded may, at the discre-
tion of the responsible HHS official, be 

reimposed with or without further pro-
ceedings. 

§ 1303.13 Appeal by a grantee of a sus-
pension continuing for more than 
30 days. 

(a) This section applies to summary 
suspensions that are initially issued for 
more than 30 days and summary sus-
pensions continued for more than 30 
days except those identified in para-
graph § 1303.12(g) of this part. 

(b) After receiving concurrence from 
the Commissioner, ACYF, the respon-
sible HHS official may suspend a grant 
for more than 30 days. A suspension 
may, among other bases, be imposed 
for the same reasons that justify ter-
mination of financial assistance or 
which justify a denial of refunding of a 
grant. 

(c) A notice of a suspension under 
this section shall set forth: 

(1) The reasons for the action; 
(2) The duration of the suspension, 

which may be indefinite; 
(3) The fact that the action may be 

appealed to the Departmental Appeals 
Board and the time within which it 
must be appealed. 

(d) During the period of suspension a 
grantee may not incur any valid obli-
gations against Federal Head Start 
grant funds, nor may any grantee ex-
penditure or provision of in-kind serv-
ices or items of value made during the 
period be counted as applying toward 
any required matching contribution re-
quired of a grantee, except as otherwise 
provided in this part. 

(e) The responsible HHS official may 
appoint an agency to serve as an in-
terim grantee to operate the program 
until either the grantee’s suspension is 
lifted or a new grantee is selected in 
accordance with subparts B and C of 45 
CFR part 1302. 

(f) Any appeal to the Departmental 
Appeals Board must be made within 
five days of the grantee’s receipt of no-
tice of suspension or return of the no-
tice as undeliverable, refused, or un-
claimed. Such an appeal must be in 
writing and it must fully set forth the 
grounds for the appeal and be accom-
panied by all documentation that the 
grantee believes is relevant and sup-
portive of its position. 
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All such appeals shall be addressed to 
the Departmental Appeals Board, and 
the appellant will send a copy of the 
appeal to the Commissioner, ACYF, 
and the responsible HHS official. Ap-
peals will be governed by the Depart-
mental Appeals Board’s regulations at 
45 CFR part 16, except as otherwise 
provided in the Head Start appeals reg-
ulations. Any grantee requesting a 
hearing as part of its appeal shall be af-
forded one by the Departmental Ap-
peals Board. 

(g) If a grantee is successful on its 
appeal any costs incurred during the 
period of suspension that are otherwise 
allowable may be paid with Federal 
grant funds. Moreover, any cash or in- 
kind contributions of the grantee dur-
ing the suspension period that are oth-
erwise allowable may be counted to-
ward meeting the grantee’s non-Fed-
eral share requirement. 

(h) If a grantee’s appeal is denied by 
the Departmental Appeals Board, but 
the grantee is subsequently restored to 
the program because it has corrected 
those conditions which warranted the 
suspension, its activities during the pe-
riod of the suspension remain outside 
the scope of the program. 

Federal funds may not be used to off-
set any costs during the period, nor 
may any cash or in-kind contributions 
received during the period be used to 
meet non-Federal share requirements. 

(i) If the Federal agency institutes 
termination proceedings during a sus-
pension, or denies refunding, the two 
actions shall merge and the grantee 
need not file a new appeal. Rather, the 
Departmental Appeals Board will be 
notified by the Federal agency and will 
automatically be vested with jurisdic-
tion over the termination action or the 
denial of refunding and will, pursuant 
to its rules and procedures, permit the 
grantee to respond to the notice of ter-
mination. In a situation where a sus-
pension action is merged into a termi-
nation action in accordance with this 
section, the suspension continues until 
there is an administrative decision by 
the Departmental Appeals Board on 
the grantee’s appeal. 

§ 1303.14 Appeal by a grantee from a 
termination of financial assistance. 

(a) After receiving concurrence from 
the Commissioner, ACYF, the respon-
sible HHS official may terminate fi-
nancial assistance to a grantee. Finan-
cial assistance may be terminated in 
whole or in part. 

(b) Financial assistance may be ter-
minated for any or all of the following 
reasons: 

(1) The grantee is no longer finan-
cially viable; 

(2) The grantee has lost the requisite 
legal status or permits; 

(3) The grantee has failed to comply 
with the required fiscal or program re-
porting requirements applicable to 
grantees in the Head Start program; 

(4) The grantee has failed to timely 
correct one or more deficiencies as de-
fined in 45 CFR Part 1304; 

(5) The grantee has failed to comply 
with the eligibility requirements and 
limitations on enrollment in the Head 
Start program, or both; 

(6) The grantee has failed to comply 
with the Head Start grants administra-
tion requirements set forth in 45 CFR 
part 1301; 

(7) The grantee has failed to comply 
with the requirements of the Head 
Start Act; 

(8) The grantee is debarred from re-
ceiving Federal grants or contracts; 

(9) The grantee fails to abide by any 
other terms and conditions of its award 
of financial assistance, or any other ap-
plicable laws, regulations, or other ap-
plicable Federal or State requirements 
or policies. 

(c) A notice of termination shall set 
forth: 

(1) The legal basis for the termi-
nation under paragraph (b) of this sec-
tion, the factual findings on which the 
termination is based or reference to 
specific findings in another document 
that form the basis for the termination 
(such as reference to item numbers in 
an on-site review report or instru-
ment), and citation to any statutory 
provisions, regulations, or policy 
issuances on which ACF is relying for 
its determination. 

(2) The fact that the termination 
may be appealed within 30 days to the 
Departmental Appeals Board (with a 
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copy of the appeal sent to the respon-
sible HHS official and the Commis-
sioner, ACYF) and that such appeal 
shall be governed by 45 CFR part 16, ex-
cept as otherwise provided in the Head 
Start appeals regulations, and that any 
grantee that requests a hearing shall 
be afforded one, as mandated by 42. 
U.S.C. 9841. 

(3) That the appeal may be made only 
by the Board of Directors of the grant-
ee or an official acting on behalf of 
such Board. 

(4) That, if the activities of a dele-
gate agency are the basis, in whole or 
in part, for the proposed termination, 
the identity of the delegate agency. 

(5) That the grantee’s appeal must 
meet the requirements set forth in 
paragraph (d) of this section. 

(6) That a failure by the responsible 
HHS official to meet the requirements 
of this paragraph may result in the dis-
missal of the termination action with-
out prejudice, or the remand of that ac-
tion for the purpose of reissuing it with 
the necessary corrections. 

(d) A grantee’s appeal must: 
(1) Be in writing; 
(2) Specifically identify what factual 

findings are disputed; 
(3) Identify any legal issues raised, 

including relevant citations; 
(4) Include an original and two copies 

of each document the grantee believes 
is relevant and supportive of its posi-
tion (unless the grantee has obtained 
permission from the Departmental Ap-
peals Board to submit fewer copies); 

(5) Include any request for specifi-
cally identified documents the grantee 
wishes to obtain from ACF and a state-
ment of the relevance of the requested 
documents, and a statement that the 
grantee has attempted informally to 
obtain the documents from ACF and 
was unable to do so; 

(6) Grantees may submit additional 
documents within 14 days of receipt of 
the documentation submitted by ACF 
in response to the grantee’s appeal and 
initial submittals. The ACF response 
to the appeal and initial submittals of 
the grantee shall be filed no later than 
30 days after ACF’s receipt of the mate-
rial. In response to such a submittal, 
ACF may submit additional documents 
should it have any, or request dis-
covery in connection with the new doc-

uments, or both, but must do so within 
10 days of receipt of the additional fil-
ings; 

(7) Include a statement on whether 
the grantee is requesting a hearing; 
and 

(8) Be filed with the Departmental 
Appeals Board and be served on the re-
sponsible HHS official who issued the 
termination notice and on the Commis-
sioner of ACYF. The grantee must also 
serve a copy of the appeal on any dele-
gate agency that would be financially 
affected at the time the grantee files 
its appeal. 

(e) The Departmental Appeals Board 
sanctions with respect to a grantee’s 
failure to comply with the provisions 
of paragraph (d) of this section are as 
follows: 

(1) If in the judgment of the Depart-
mental Appeals Board a grantee has 
failed to substantially comply with the 
provisions of the preceding paragraphs 
of this section, its appeal must be dis-
missed with prejudice. 

(2) If the Departmental Appeals 
Board concludes that the grantee’s fail-
ures are not substantial, but are con-
fined to one or a few specific instances, 
it shall bar the submittal of an omitted 
document, or preclude the raising of an 
argument or objection not timely 
raised in the appeal, or deny a request 
for a document or other ‘‘discovery’’ 
request not timely made. 

(3) The sanctions set forth in para-
graphs (e)(1) and (2) of this section 
shall not apply if the Departmental Ap-
peals Board determines that the grant-
ee has shown good cause for its failure 
to comply with the relevant require-
ments. Delays in obtaining representa-
tion shall not constitute good cause. 
Matters within the control of its 
agents and attorneys shall be deemed 
to be within the control of the grantee. 

(f) (1) During a grantee’s appeal of a 
termination decision, funding will con-
tinue until an adverse decision is ren-
dered or until expiration of the then 
current budget period. At the end of 
the current budget period, if a decision 
has not been rendered, the responsible 
HHS official shall award an interim 
grant to the grantee until a decision is 
made. 
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(2) If a grantee’s funding has been 
suspended, no funding shall be avail-
able during the termination pro-
ceedings, or at any other time, unless 
the action is rescinded or the grantee’s 
appeal is successful. An interim grant-
ee will be appointed during the appeal 
period. 

(3) If a grantee does not appeal an ad-
ministrative decision to court within 
30 days of its receipt of the decision, a 
replacement grantee will be imme-
diately sought. An interim grantee 
may be named, if needed, pending the 
selection of a replacement grantee. 

(4) An interim grantee may be sought 
even though the grantee has appealed 
an administrative decision to court 
within 30 days, if the responsible HHS 
official determines it necessary to do 
so. Examples of circumstances that 
warrant an interim grantee are to pro-
tect children and families from harm 
and Federal funds from misuse or dis-
sipation or both. 

(g) If the Departmental Appeals 
Board informs a grantee that a pro-
posed termination action has been set 
down for hearing, the grantee shall, 
within five days of its receipt of this 
notice, send a copy of it to all delegate 
agencies which would be financially af-
fected by the termination and to each 
delegate agency identified in the no-
tice. The grantee shall send the De-
partmental Appeals Board and the re-
sponsible HHS official a list of all dele-
gate agencies notified and the dates of 
notification. 

(h) If the responsible HHS official ini-
tiated termination proceedings because 
of the activities of a delegate agency, 
that delegate agency may participate 
in the hearing as a matter of right. 
Any other delegate agency, person, 
agency or organization that wishes to 
participate in the hearing may request 
permission to do so from the Depart-
mental Appeals Board. Any request for 
participation, including a request by a 
delegate agency, must be filed within 
30 days of the grantee’s appeal. 

(i) The results of the proceeding and 
any measure taken thereafter by ACYF 
pursuant to this part shall be fully 
binding upon the grantee and all its 
delegate agencies, whether or not they 
actually participated in the hearing. 

(j) A grantee may waive a hearing 
and submit written information and ar-
gument for the record. Such material 
shall be submitted within a reasonable 
period of time to be fixed by the De-
partmental Appeals Board upon the re-
quest of the grantee. The failure of a 
grantee to request a hearing, or to ap-
pear at a hearing for which a date had 
been set, unless excused for good cause, 
shall be deemed a waiver of the right to 
a hearing and consent to the making of 
a decision on the basis of written infor-
mation and argument submitted by the 
parties to the Departmental Appeals 
Board. 

(k) The responsible HHS official may 
attempt, either personally or through a 
representative, to resolve the issues in 
dispute by informal means prior to the 
hearing. 

[57 FR 59264, Dec. 14, 1992, as amended at 61 
FR 57226, Nov. 5, 1996; 65 FR 4768, Feb. 1, 2000] 

§ 1303.15 Appeal by a grantee from a 
denial of refunding. 

(a) After receiving concurrence from 
the Commissioner, ACYF, a grantee’s 
application for refunding may be de-
nied by the responsible HHS official for 
circumstances described in paragraph 
(c) of this section. 

(b) When an intention to deny a 
grantee’s application for refunding is 
arrived at on a basis to which this sub-
part applies, the responsible HHS offi-
cial will provide the grantee as much 
advance notice thereof as is reasonably 
possible, in no event later than 30 days 
after the receipt by ACYF of the appli-
cation. The notice will inform the 
grantee that it has the opportunity for 
a full and fair hearing on whether re-
funding should be denied. 

(1) Such appeals shall be governed by 
45 CFR part 16, except as otherwise 
provided in the Head Start appeals reg-
ulations. Any grantee which requests a 
hearing shall be afforded one, as man-
dated by 42 U.S.C. 9841. 

(2) Any such appeals must be filed 
within 30 days after the grantee re-
ceives notice of the decision to deny re-
funding. 

(c) Refunding of a grant may be de-
nied for any or all of the reasons for 
which a grant may be terminated, as 
set forth in § 1303.14(b) of this part. 
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(d) Decisions to deny refunding shall 
be in writing, signed by the responsible 
HHS official, dated, and sent in compli-
ance with § 1303.5 of this part or by 
telegram, or by any other mode estab-
lishing the date sent and received by 
the addressee, or the date it was deter-
mined delivery could not be made, or 
the date delivery was refused. A Notice 
of Decision shall contain: 

(1) The legal basis for the denial of 
refunding under paragraph (c) of this 
section, the factual findings on which 
the denial of refunding is based or ref-
erences to specific findings in another 
document that form the basis for the 
denial of refunding (such as reference 
to item numbers in an on-site review 
report or instrument), and citation to 
any statutory provisions, regulations 
or policy issuances on which ACF is re-
lying for its determination. 

(2) The identity of the delegate agen-
cy, if the activities of that delegate 
agency are the basis, in whole or in 
part, for the proposed denial of refund-
ing; and 

(3) If the responsible HHS official has 
initiated denial of refunding pro-
ceedings because of the activities of a 
delegate agency, the delegate agency 
may participate in the hearing as a 
matter of right. Any other delegate 
agency, person, agency or organization 
that wishes to participate in the hear-
ing may request permission to do so 
from the Departmental Appeals Board. 
Any request for participation, includ-
ing a request by a delegate agency, 
must be filed within 30 days of the 
grantee’s appeal. 

(4) A statement that failure of the 
notice of denial of refunding to meet 
the requirements of this paragraph 
may result in the dismissal of the de-
nial of refunding action without preju-
dice, or the remand of that action for 
the purpose of reissuing it with the 
necessary corrections. 

(e) The appeal may be made only by 
the Board of Directors of the grantee 
or by an official acting on behalf of 
such Board. 

(f) If the responsible HHS official has 
initiated denial of refunding pro-
ceedings because of the activities of a 
delegate agency, that delegate agency 
may participate in the hearing as a 
matter of right. Any other delegate 

agency, person, agency or organization 
that wishes to participate in the hear-
ing may request permission to do so 
from the Departmental Appeals Board. 
Any request for participation, includ-
ing a request by a delegate agency, 
must be filed within 30 days of the 
grantee’s appeal. 

(g) Paragraphs (i), (j), and (k) of 45 
CFR 1303.14 shall apply to appeals of 
denials of refunding. 

(h) The Departmental Appeals Board 
sanctions with respect to a grantee’s 
appeal of denial of refunding are as fol-
lows: 

(1) If in the judgment of the Depart-
mental Appeals Board a grantee has 
failed to substantially comply with the 
provisions of the preceding paragraphs 
of this section, its appeal must be dis-
missed with prejudice. 

(2) If the Departmental Appeals 
Board concludes that the grantee’s fail-
ure to comply is not substantial, but is 
confined to one or a few specific in-
stances, it shall bar the submittal of an 
omitted document, or preclude the 
raising of an argument or objection not 
timely raised in the appeal, or deny a 
request for a document or other ‘‘dis-
covery’’ request not timely made. 

(3) The sanctions set forth in para-
graphs (h)(1) and (2) of this section 
shall not apply if the Departmental Ap-
peals Board determines that a grantee 
has shown good cause for its failure to 
comply with the relevant require-
ments. Delays in obtaining representa-
tion shall not constitute good cause. 
Matters within the control of its 
agents and attorneys shall be deemed 
to be within the control of the grantee. 

[57 FR 59264, Dec. 14, 1992, as amended at 65 
FR 4769, Feb. 1, 2000] 

§ 1303.16 Conduct of hearing. 

(a) The presiding officer shall con-
duct a full and fair hearing, avoid 
delay, maintain order, and make a suf-
ficient record of the facts and issues. 
To accomplish these ends, the pre-
siding officer shall have all powers au-
thorized by law, and may make all pro-
cedural and evidentiary rulings nec-
essary for the conduct of the hearing. 
The hearing shall be open to the public 
unless the presiding officer for good 
cause shown otherwise determines. 
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(b) Communications outside the 
record are prohibited as provided by 45 
CFR 16.17. 

(c) Both ACYF and the grantee are 
entitled to present their case by oral or 
documentary evidence, to submit re-
buttal evidence and to conduct such ex-
amination and cross-examination as 
may be required for a full and true dis-
closure of all facts bearing on the 
issues. The issues shall be those stated 
in the notice required to be filed by 
paragraph (g) of this section, those 
stipulated in a prehearing conference 
or those agreed to by the parties. 

(d) Prepared written direct testimony 
will be used in appeals under this part 
in lieu of oral direct testimony. When 
the parties submit prepared written di-
rect testimony, witnesses must be 
available at the hearing for cross-ex-
amination and redirect examination. If 
a party can show substantial hardship 
in using prepared written direct testi-
mony, the Departmental Appeals Board 
may exempt it from the requirement. 
However, such hardship must be more 
than difficulty in doing so, and it must 
be shown with respect to each witness. 

(e) In addition to ACYF, the grantee, 
and any delegate agencies which have a 
right to appear, the presiding officer 
may permit the participation in the 
proceedings of such persons or organi-
zations as deemed necessary for a prop-
er determination of the issues involved. 
Such participation may be limited to 
those issues or activities which the 
presiding officer believes will meet the 
needs of the proceeding, and may be 
limited to the filing of written mate-
rial. 

(f) Any person or organization that 
wishes to participate in a proceeding 
may apply for permission to do so from 
the Departmental Appeals Board. This 
application must be made within 30 
days of the grantee’s appeal in the case 
of the appeal of termination or denial 
of refunding, and as soon as possible 
after the notice of suspension has been 
received by the grantee. It must state 
the applicant’s interest in the pro-
ceeding, the evidence or arguments the 
applicant intends to contribute, and 
the necessity for the introduction of 
such evidence or arguments. 

(g) The presiding officer shall permit 
or deny such participation and shall 

give notice of his or her decision to the 
applicant, the grantee, and ACYF, and, 
in the case of denial, a brief statement 
of the reasons therefor. Even if pre-
viously denied, the presiding officer 
may subsequently permit such partici-
pation if, in his or her opinion, it is 
warranted by subsequent cir-
cumstances. If participation is granted, 
the presiding officer shall notify all 
parties of that fact and may, in appro-
priate cases, include in the notification 
a brief statement of the issues as to 
which participation is permitted. 

(h) The Departmental Appeals Board 
will send the responsible HHS official, 
the grantee and any other party a no-
tice which states the time, place, na-
ture of the hearing, and the legal au-
thority and jurisdiction under which 
the hearing is to be held. The notice 
will also identify with reasonable spec-
ificity and ACYF requirements which 
the grantee is alleged to have violated. 
The notice will be served and filed not 
later than ten work days prior to the 
hearing. 

[57 FR 59264, Dec. 14, 1992, as amended at 65 
FR 4769, Feb. 1, 2000] 

§ 1303.17 Time for hearing and deci-
sion. 

(a) Any hearing on an appeal by a 
grantee from a notice of suspension, 
termination, or denial of refunding 
must be commenced no later than 120 
days from the date the grantee’s appeal 
is received by the Departmental Ap-
peals Board. The final decision in an 
appeal whether or not there is a hear-
ing must be rendered not later than 60 
days after the closing of the record, 
i.e., 60 days after the Board receives 
the final authorized submission in the 
case. 

(b) All hearings will be conducted ex-
peditiously and without undue delay or 
postponement. 

(c) The time periods established in 
paragraph(a) of this section may be ex-
tended if: 

(1) The parties jointly request a stay 
to engage in settlement negotiations, 

(2) Either party requests summary 
disposition; or 

(3) The Departmental Appeals Board 
determines that the Board is unable to 
hold a hearing or render its decision 
within the specified time period for 
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reasons beyond the control of either 
party or the Board. 

[65 FR 4770, Feb. 1, 2000] 

Subpart C—Appeals by Current or 
Prospective Delegate Agencies 

§ 1303.20 Appeals to grantees by cur-
rent or prospective delegate agen-
cies of rejection of an application, 
failure to act on an application or 
termination of a grant or contract. 

(a) A grantee must give prompt, fair 
and adequate consideration to applica-
tions submitted by current or prospec-
tive delegate agencies to operate Head 
Start programs. The failure of the 
grantee to act within 30 days after re-
ceiving the application is deemed to be 
a rejection of the application. 

(b) A grantee must notify an appli-
cant in writing within 30 days after re-
ceiving the application of its decision 
to either accept or to wholly or sub-
stantially reject it. If the decision is to 
wholly or substantially reject the ap-
plication, the notice shall contain a 
statement of the reasons for the deci-
sion and a statement that the appli-
cant has a right to appeal the decision 
within ten work days after receipt of 
the notice. If a grantee fails to act on 
the application by the end of the 30 day 
period which grantees have to review 
applications, the current or prospective 
delegate agency may appeal to the 
grantee, in writing, within 15 work 
days of the end of the 30 day grantee 
review period. 

(c) A grantee must notify a delegate 
agency in writing of its decision to ter-
minate its agreement with the delegate 
agency, explaining the reasons for its 
decision and that the delegate agency 
has the right to appeal the decision to 
the grantee within ten work days after 
receipt of the notice. 

(d) The grantee has 20 days to review 
the written appeal and issue its deci-
sion. If the grantee sustains its earlier 
termination of an award or its rejec-
tion of an application, the current or 
prospective delegate agency then may 
appeal, in writing, to the responsible 
HHS official. The appeal must be sub-
mitted to the responsible HHS official 
within ten work days after the receipt 
of the grantee’s final decision. The ap-

peal must fully set forth the grounds 
for the appeal. 

(e) A grantee may not reject the ap-
plication or terminate the operations 
of a delegate agency on the basis of de-
fects or deficiencies in the application 
or in the operation of the program 
without first: 

(1) Notifying the delegate agency of 
the defects and deficiencies; 

(2) Providing, or providing for, tech-
nical assistance so that defects and de-
ficiencies can be corrected by the dele-
gate agency; and 

(3) Giving the delegate agency the op-
portunity to make appropriate correc-
tions. 

(f) An appeal filed pursuant to a 
grantee failing to act on a current or 
prospective delegate agency’s applica-
tion within a 30 day period need only 
contain a copy of the application, the 
date filed, and any proof of the date the 
grantee received the application. The 
grantee shall have five days in which 
to respond to the appeal. 

(g) Failure to appeal to the grantee 
regarding its decision to reject an ap-
plication, terminate an agreement, or 
failure to act on an application shall 
bar any appeal to the responsible HHS 
official. 

§ 1303.21 Procedures for appeal by 
current or prospective delegate 
agencies to the responsible HHS of-
ficial from denials by grantees of an 
application or failure to act on an 
application. 

(a) Any current or prospective dele-
gate agency that is dissatisfied with 
the decision of a grantee rendered 
under § 1303.20 may appeal to the re-
sponsible HHS official whose decision 
is final and not appealable to the Com-
missioner, ACYF. Such an appeal must 
be in writing and it must fully set 
forth the grounds for the appeal and be 
accompanied by all documentation 
that the current or prospective dele-
gate agency believes is relevant and 
supportive of this position, including 
all written material or documentation 
submitted to the grantee under the 
procedures set forth in § 1303.20, as well 
as a copy of any decision rendered by 
the grantee. A copy of the appeal and 
all material filed with the responsible 
HHS official must be simultaneously 
served on the grantee. 
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(b) In providing the information re-
quired by paragraph (a) of this section, 
delegate agencies must set forth: 

(1) Whether, when and how the grant-
ee advised the delegate agency of al-
leged defects and deficiencies in the 
delegate agency’s application or in the 
operation of its program prior to the 
grantee’s rejection or termination no-
tice; 

(2) Whether the grantee provided the 
delegate agency reasonable oppor-
tunity to correct the defects and defi-
ciencies, the details of the opportunity 
that was given and whether or not the 
grantee provided or provided for tech-
nical advice, consultation, or assist-
ance to the current delegate agency 
concerning the correction of the de-
fects and deficiencies; 

(3) What steps or measures, if any, 
were undertaken by the delegate agen-
cy to correct any defects or defi-
ciencies; 

(4) When and how the grantee noti-
fied the delegate agency of its decision; 

(5) Whether the grantee told the dele-
gate agency the reasons for its decision 
and, if so, how such reasons were com-
municated to the delegate agency and 
what they were; 

(6) If it is the delegate agency’s posi-
tion that the grantee acted arbitrarily 
or capriciously, the reasons why the 
delegate agency takes this position; 
and 

(7) Any other facts and cir-
cumstances which the delegate agency 
believes supports its appeal. 

(c) The grantee may submit a written 
response to the appeal of a prospective 
delegate agency. It may also submit 
additional information which it be-
lieves is relevant and supportive of its 
position. 

(d) In the case of an appeal by a dele-
gate agency, the grantee must submit 
a written statement to the responsible 
HHS official responding to the items 
specified in paragraph (b) of this sec-
tion. The grantee must include infor-
mation that explains why it acted 
properly in arriving at its decision or 
in failing to act, and any other facts 
and circumstances which the grantee 
believes supports its position. 

(e)(1) The responsible HHS official 
may meet informally with the current 
or prospective delegate agency if such 

official determines that such a meeting 
would be beneficial to the proper reso-
lution of the appeal. Such meetings 
may be conducted by conference call. 

(2) An informal meeting must be re-
quested by the current or prospective 
delegate agency at the time of the ap-
peal. In addition, the grantee may re-
quest an informal meeting with the re-
sponsible HHS official. If none of the 
parties requests an informal meeting, 
the responsible HHS official may hold 
such a meeting if he or she believes it 
would be beneficial for a proper resolu-
tion of the dispute. Both the grantee 
and the current or prospective delegate 
agency may attend any informal meet-
ing concerning the appeal. If a party 
wishes to oppose a request for a meet-
ing it must serve its opposition on the 
responsible HHS official and any other 
party within five work days of its re-
ceipt of the request. 

(f) A grantee’s response to appeals by 
current or prospective delegate agen-
cies must be submitted to the respon-
sible HHS official within ten work days 
of receipt of the materials served on it 
by the current or prospective delegate 
agency in accordance with paragraph 
(a) of this section. The grantee must 
serve a copy of its response on the cur-
rent or prospective delegate agency. 

(g) The responsible HHS official shall 
notify the current or prospective dele-
gate agency and the grantee whether 
or not an informal meeting will be 
held. If an informal meeting is held, it 
must be held within ten work days 
after the notice by the responsible HHS 
official is mailed. The responsible HHS 
official must designate either the Re-
gional Office or the place where the 
current or prospective delegate agency 
or grantee is located for holding the in-
formal meeting. 

(h) If an informal meeting is not 
held, each party shall have an oppor-
tunity to reply in writing to the writ-
ten statement submitted by the other 
party. The written reply must be sub-
mitted to the responsible HHS official 
within five work days after the notifi-
cation required by paragraph (g) of this 
section. If a meeting is not to be held, 
notice of that fact shall be served on 
the parties within five work days of the 
receipt of a timely response to such a 
request or the expiration of the time 
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for submitting a response to such a re-
quest. 

(i) In deciding an appeal under this 
section, the responsible HHS official 
will arrive at his or her decision by 
considering: 

(1) The material submitted in writing 
and the information presented at any 
informal meeting; 

(2) The application of the current or 
prospective delegate agency; 

(3) His or her knowledge of the grant-
ee’s program as well as any evaluations 
of his or her staff about the grantee’s 
program and current or prospective 
delegate agency’s application and prior 
performance; and 

(4) Any other evidence deemed rel-
evant by the responsible HHS official. 

§ 1303.22 Decision on appeal in favor 
of grantee. 

(a) If the responsible HHS official 
finds in favor of the grantee, the appeal 
will be dismissed unless there is cause 
to remand the matter back to the 
grantee. 

(b) The grantee’s decision will be sus-
tained unless it is determined by the 
responsible HHS official that the 
grantee acted arbitrarily, capriciously, 
or otherwise contrary to law, regula-
tion, or other applicable requirements. 

(c) The decision will be made within 
ten workdays after the informal meet-
ing. The decision, including a state-
ment of the reasons therefor, will be in 
writing, and will be served on the par-
ties within five workdays from the date 
of the decision by the responsible HHS 
official. 

(d) If the decision is made on the 
basis of written materials only, the de-
cision will be made within five work-
days of the receipt of the materials. 
The decision will be served on the par-
ties no more than five days after it is 
made. 

§ 1303.23 Decision on appeal in favor 
of the current or prospective dele-
gate agency. 

(a) The responsible HHS official will 
remand the rejection of an application 
or termination of an agreement to the 
grantee for prompt reconsideration and 
decision if the responsible HHS offi-
cial’s decision does not sustain the 
grantee’s decision, and if there are 

issues which require further develop-
ment before a final decision can be 
made. The grantee’s reconsideration 
and decision must be made in accord-
ance with all applicable requirements 
of this part as well as other relevant 
regulations, statutory provisions, and 
program issuances. The grantee must 
issue its decision on remand in writing 
to both the current or prospective dele-
gate agency and the responsible HHS 
official within 15 workdays after the 
date of receipt of the remand. 

(b) If the current or prospective dele-
gate agency is dissatisfied with the 
grantee’s decision on remand, it may 
appeal to the responsible HHS official 
within five workdays of its receipt of 
that decision. Any such appeal must 
comply with the requirements of 
§ 1303.21 of this part. 

(c) If the responsible HHS official 
finds that the grantee’s decision on re-
mand is incorrect or if the grantee fails 
to issue its decision within 15 work 
days, the responsible HHS official will 
entertain an application by the current 
or prospective delegate agency for a di-
rect grant. 

(1) If such an application is approved, 
there will be a commensurate reduc-
tion in the level of funding of the 
grantee and whatever other action is 
deemed appropriate in the cir-
cumstances. Such reduction in funding 
shall not be considered a termination 
or denial of refunding and may not be 
appealed under this part. 

(2) If such an application is not ap-
proved, the responsible HHS official 
will take whatever action he or she 
deems appropriate under the cir-
cumstances. 

(d) If, without fault on the part of a 
delegate agency, its operating funds 
are exhausted before its appeal has 
been decided, the grantee will furnish 
sufficient funds for the maintenance of 
the delegate agency’s current level of 
operations until a final administrative 
decision has been reached. 

(e) If the responsible HHS official 
sustains the decision of the grantee fol-
lowing remand, he or she shall notify 
the parties of the fact within 15 work 
days of the receipt of final submittal of 
documents, or of the conclusion of any 
meeting between the official and the 
parties, whichever is later. 
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§ 1303.24 OMB control number. 

The collection of information re-
quirements in sections 1303.10 through 
1303.23 of this part were approved on 
January 22, 1993, by the Office of Man-
agement and Budget and assigned OMB 
control number 0980–0242. 

[58 FR 13019, Mar. 9, 1993] 

PART 1304—PROGRAM PERFORM-
ANCE STANDARDS FOR THE OP-
ERATION OF HEAD START PRO-
GRAMS BY GRANTEE AND DELE-
GATE AGENCIES 

Subpart A—General 

Sec. 
1304.1 Purpose and scope. 
1304.2 Effective date. 
1304.3 Definitions. 

Subpart B—Early Childhood Development 
and Health Services 

1304.20 Child health and developmental 
services. 

1304.21 Education and early childhood devel-
opment. 

1304.22 Child health and safety. 
1304.23 Child nutrition. 
1304.24 Child mental health. 

Subpart C—Family and Community 
Partnerships 

1304.40 Family partnerships. 
1304.41 Community partnerships. 

Subpart D—Program Design and 
Management 

1304.50 Program governance. 
1304.51 Management systems and proce-

dures. 
1304.52 Human resources management. 
1304.53 Facilities, materials, and equip-

ment. 

Subpart E—Implementation and 
Enforcement 

1304.60 Deficiencies and quality improve-
ment plans. 

1304.61 Noncompliance. 

AUTHORITY: 42 U.S.C. 9801 et seq. 

SOURCE: 61 FR 57210, Nov. 5, 1996, unless 
otherwise noted. 

Subpart A—General 
§ 1304.1 Purpose and scope. 

This part describes regulations im-
plementing sections 641A, 644(a) and 
(c), and 645A(h) of the Head Start Act, 
as amended (42 U.S.C. 9801 et seq.). Sec-
tion 641A, paragraph (a)(3)(C) directs 
the Secretary of Health and Human 
Services to review and revise, as nec-
essary, the Head Start Program Per-
formance Standards in effect under 
prior law. This paragraph further pro-
vides that any revisions should not re-
sult in an elimination or reduction of 
requirements regarding the scope or 
types of Head Start services to a level 
below that of the requirements in ef-
fect on November 2, 1978. Section 
641A(a) directs the Secretary to issue 
regulations establishing performance 
standards and minimum requirements 
with respect to health, education, par-
ent involvement, nutrition, social, 
transition, and other Head Start serv-
ices as well as administrative and fi-
nancial management, facilities, and 
other appropriate program areas. Sec-
tions 644(a) and (c) require the issuance 
of regulations setting standards for the 
organization, management, and admin-
istration of Head Start programs. Sec-
tion 645A(h) requires that the Sec-
retary develop and publish performance 
standards for the newly authorized pro-
gram for low-income pregnant women 
and families with infants and toddlers, 
entitled ‘‘Early Head Start.’’ The fol-
lowing regulations respond to these 
provisions in the Head Start Act, as 
amended, for new or revised Head Start 
Program Performance Standards. 
These new regulations define standards 
and minimum requirements for the en-
tire range of Early Head Start and 
Head Start services, including those 
specified in the authorizing legislation. 
They are applicable to both Head Start 
and Early Head Start programs, with 
the exceptions noted, and are to be 
used in conjunction with the regula-
tions at 45 CFR parts 1301, 1302, 1303, 
1305, 1306, and 1308. 

§ 1304.2 Effective date. 
Early Head Start and Head Start 

grantee and delegate agencies must 
comply with these requirements on 
January 1, 1998. Nothing in this part 
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