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(End of notice) 

[48 FR 42447, Sept. 19, 1983, as amended at 60 
FR 48250, Sept. 18, 1995] 

PART 50—EXTRAORDINARY CON-
TRACTUAL ACTIONS AND THE 
SAFETY ACT 
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AUTHORITY: 40 U.S.C. 121(c); 10 U.S.C. chap-
ter 137; and 42 U.S.C. 2473(c). 

SOURCE: 72 FR 63030, Nov. 7, 2007, unless 
otherwise noted. 

50.000 Scope of part. 
This part— 
(a)(1) Prescribes policies and proce-

dures for entering into, amending, or 
modifying contracts in order to facili-
tate the national defense under the ex-
traordinary emergency authority 
granted by Public Law 85–804 (50 U.S.C. 
1431—1434) and Executive Order 10789, 
dated November 14, 1958. It does not 
cover advance payments (see Subpart 
32.4); and 

(2) Implements indemnification au-
thority granted by Pub. L. 85–804 and 
paragraph 1A of E.O. 10789 with respect 
to any matter that has been, or could 
be, designated by the Secretary of 
Homeland Security as a qualified anti- 
terrorism technology as defined in the 
Support Anti-terrorism by Fostering 
Effective Technologies Act of 2002 
(SAFETY Act); and 

(b) Implements SAFETY Act liabil-
ity protections to promote develop-
ment and use of anti-terrorism tech-
nologies. 

Subpart 50.1—Extraordinary 
Contractual Actions 

50.100 Definitions. 
As used in this part— 
Approving authority means an agency 

official or contract adjustment board 
authorized to approve actions under 
Pub. L. 85–804 and E.O. 10789. 

Secretarial level means a level at or 
above the level of a deputy assistant 
agency head, or a contract adjustment 
board. 

50.101 General. 

50.101–1 Authority. 
(a) Pub. L. 85–804 empowers the Presi-

dent to authorize agencies exercising 
functions in connection with the na-
tional defense to enter into, amend, 
and modify contracts, without regard 
to other provisions of law related to 
making, performing, amending, or 
modifying contracts, whenever the 
President considers that such action 
would facilitate the national defense. 

(b) E.O. 10789 authorizes the heads of 
the following agencies to exercise the 
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authority conferred by Pub. L. 85–804 
and to delegate it to other officials 
within the agency: the Government 
Printing Office; the Department of 
Homeland Security; the Tennessee Val-
ley Authority; the National Aero-
nautics and Space Administration; the 
General Services Administration; the 
Defense, Army, Navy, Air Force, Treas-
ury, Interior, Agriculture, Commerce, 
and Transportation Departments; the 
Department of Energy for functions 
transferred to that Department from 
other authorized agencies; and any 
other agency that may be authorized 
by the President. 

50.101–2 Policy. 

(a) The authority conferred by Pub. 
L. 85–804 may not— 

(1) Be used in a manner that encour-
ages carelessness and laxity on the 
part of persons engaged in the defense 
effort; or 

(2) Be relied upon when other ade-
quate legal authority exists within the 
agency. 

(b) Actions authorized under Pub. L. 
85–804 shall be accomplished as expedi-
tiously as practicable, consistent with 
the care, restraint, and exercise of 
sound judgment appropriate to the use 
of such extraordinary authority. 

(c) Certain kinds of relief previously 
available only under Pub. L. 85–804; 
e.g., rescission or reformation for mu-
tual mistake, are now available under 
the authority of the Contract Disputes 
Act of 1978. In accordance with para-
graph (a)(2) of this subsection, Part 33 
must be followed in preference to Sub-
part 50.1 for such relief. In case of 
doubt as to whether Part 33 applies, the 
contracting officer should seek legal 
advice. 

50.101–3 Records. 

Agencies shall maintain complete 
records of all actions taken under this 
Subpart 50.1. For each request for relief 
processed, these records shall include, 
as a minimum— 

(a) The contractor’s request; 
(b) All relevant memorandums, cor-

respondence, affidavits, and other per-
tinent documents; 

(c) The Memorandum of Decision (see 
50.103–6 and 50.104–2); and 

(d) A copy of the contractual docu-
ment implementing an approved re-
quest. 

50.102 Delegation of and limitations 
on exercise of authority. 

50.102–1 Delegation of authority. 

An agency head may delegate in 
writing authority under Pub. L. 85–804 
and E.O. 10789, subject to the following 
limitations: 

(a) Authority delegated shall be to a 
level high enough to ensure uniformity 
of action. 

(b) Authority to approve requests to 
obligate the Government in excess of 
$55,000 may not be delegated below the 
secretarial level. 

(c) Regardless of dollar amount, au-
thority to approve any amendment 
without consideration that increases 
the contract price or unit price may 
not be delegated below the secretarial 
level, except in extraordinary cases or 
classes of cases when the agency head 
finds that special circumstances clear-
ly justify such delegation. 

(d) Regardless of dollar amount, au-
thority to indemnify against unusually 
hazardous or nuclear risks, including 
extension of such indemnification to 
subcontracts, shall be exercised only 
by the Secretary or Administrator of 
the agency concerned, the Public 
Printer, or the Chairman of the Board 
of Directors of the Tennessee Valley 
Authority (see 50.104–3). 

50.102–2 Contract adjustment boards. 

An agency head may establish a con-
tract adjustment board with authority 
to approve, authorize, and direct appro-
priate action under this Subpart 50.1 
and to make all appropriate determina-
tions and findings. The decisions of the 
board shall not be subject to appeal; 
however, the board may reconsider and 
modify, correct, or reverse its previous 
decisions. The board shall determine 
its own procedures and have authority 
to take all action necessary or appro-
priate to conduct its functions. 

50.102–3 Limitations on exercise of au-
thority. 

(a) Pub. L. 85–804 is not authority 
for— 
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(1) Using a cost-plus-a-percentage-of- 
cost system of contracting; 

(2) Making any contract that violates 
existing law limiting profit or fees; 

(3) Providing for other than full and 
open competition for award of con-
tracts for supplies or services; or 

(4) Waiving any bid bond, payment 
bond, performance bond, or other bond 
required by law. 

(b) No contract, amendment, or 
modification shall be made under Pub. 
L. 85–804’s authority— 

(1) Unless the approving authority 
finds that the action will facilitate the 
national defense; 

(2) Unless other legal authority with-
in the agency concerned is deemed to 
be lacking or inadequate; 

(3) Except within the limits of the 
amounts appropriated and the statu-
tory contract authorization (however, 
indemnification agreements authorized 
by an agency head (50.104–3) are not 
limited to amounts appropriated or to 
contract authorization); and 

(4) That will obligate the Govern-
ment for any amount over $28.5 mil-
lion, unless the Senate and House Com-
mittees on Armed Services are notified 
in writing of the proposed obligation 
and 60 days of continuous session of 
Congress have passed since the trans-
mittal of such notification. However, 
this paragraph (b)(4) does not apply to 
indemnification agreements authorized 
under 50.104–3. 

(c) No contract shall be amended or 
modified unless the contractor submits 
a request before all obligations (includ-
ing final payment) under the contract 
have been discharged. No amendment 
or modification shall increase the con-
tract price to an amount higher than 
the lowest rejected bid of any respon-
sible bidder, if the contract was nego-
tiated under 10 U.S.C. 2304(a)(15) or 41 
U.S.C. 252(c)(14), or FAR 14.404–1(f). 

(d) No informal commitment shall be 
formalized unless— 

(1) The contractor submits a written 
request for payment within 6 months 
after furnishing, or arranging to fur-
nish, supplies or services in reliance 
upon the commitment; and 

(2) The approving authority finds 
that, at the time the commitment was 
made, it was impracticable to use nor-
mal contracting procedures. 

(e) The exercise of authority by offi-
cials below the secretarial level is sub-
ject to the following additional limita-
tions: 

(1) The action shall not— 
(i) Release a contractor from per-

formance of an obligation over $55,000; 
(ii) Result in an increase in cost to 

the Government over $55,000; 
(iii) Deal with, or directly affect, any 

matter that has been submitted to the 
Government Accountability Office; or 

(iv) Involve disposal of Government 
surplus property. 

(2) Mistakes shall not be corrected by 
an action obligating the Government 
for over $1,000, unless the contracting 
officer receives notice of the mistake 
before final payment. 

(3) The correction of a contract be-
cause of a mistake in its making shall 
not increase the original contract price 
to an amount higher than the next low-
est responsive offer of a responsible of-
feror. 

(f) No executive department or agen-
cy shall exercise the indemnification 
authority granted under paragraph 1A 
of E.O. 10789 with respect to any supply 
or service that has been, or could be, 
designated by the Secretary of Home-
land Security as a qualified anti-ter-
rorism technology unless— 

(1) For the Department of Defense, 
the Secretary of Defense has deter-
mined that the exercise of authority 
under E.O. 10789 is necessary for the 
timely and effective conduct of the 
United States military or intelligence 
activities, after consideration of the 
authority provided under the SAFETY 
Act (Subtitle G of title VIII of the 
Homeland Security Act of 2002, 6 U.S.C. 
441–444); or 

(2) For other departments and agen-
cies that have authority under E.O. 
10789— 

(i) The Secretary of Homeland Secu-
rity has advised whether the use of the 
authority under the SAFETY Act 
would be appropriate; and 

(ii) The Director of the Office of Man-
agement and Budget has approved the 
exercise of authority under the Execu-
tive order. 

50.103 Contract adjustments. 
This section prescribes standards and 

procedures for processing contractors’ 
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requests for contract adjustment under 
Pub. L. 85–804 and E.O. 10789. 

50.103–1 General. 
The fact that losses occur under a 

contract is not sufficient basis for exer-
cising the authority conferred by Pub. 
L. 85–804. Whether appropriate action 
will facilitate the national defense is a 
judgment to be made on the basis of all 
of the facts of the case. Although it is 
impossible to predict or enumerate all 
the types of cases in which action may 
be appropriate, examples are included 
in 50.103–2. Even if all of the factors in 
any of the examples are present, other 
considerations may warrant denying a 
contractor’s request for contract ad-
justment. The examples are not in-
tended to exclude other cases in which 
the approving authority determines 
that the circumstances warrant action. 

50.103–2 Types of contract adjustment. 
(a) Amendments without consideration. 

(1) When an actual or threatened loss 
under a defense contract, however 
caused, will impair the productive abil-
ity of a contractor whose continued 
performance on any defense contract or 
whose continued operation as a source 
of supply is found to be essential to the 
national defense, the contract may be 
amended without consideration, but 
only to the extent necessary to avoid 
such impairment to the contractor’s 
productive ability. 

(2) When a contractor suffers a loss 
(not merely a decrease in anticipated 
profits) under a defense contract be-
cause of Government action, the char-
acter of the action will generally deter-
mine whether any adjustment in the 
contract will be made, and its extent. 
When the Government directs its ac-
tion primarily at the contractor and 
acts in its capacity as the other con-
tracting party, the contract may be ad-
justed in the interest of fairness. Thus, 
when Government action, while not 
creating any liability on the Govern-
ment’s part, increases performance 
cost and results in a loss to the con-
tractor, fairness may make some ad-
justment appropriate. 

(b) Correcting mistakes. (1) A contract 
may be amended or modified to correct 
or mitigate the effect of a mistake. 
The following are examples of mistakes 

that may make such action appro-
priate: 

(i) A mistake or ambiguity consisting 
of the failure to express, or express 
clearly, in a written contract, the 
agreement as both parties understood 
it. 

(ii) A contractor’s mistake so obvious 
that it was or should have been appar-
ent to the contracting officer. 

(iii) A mutual mistake as to a mate-
rial fact. 

(2) Amending contracts to correct 
mistakes with the least possible delay 
normally will facilitate the national 
defense by expediting the contracting 
program and assuring contractors that 
mistakes will be corrected expedi-
tiously and fairly. 

(c) Formalizing informal commitments. 
Under certain circumstances, informal 
commitments may be formalized to 
permit payment to persons who have 
taken action without a formal con-
tract; for example, when a person, re-
sponding to an agency official’s written 
or oral instructions and relying in good 
faith upon the official’s apparent au-
thority to issue them, has furnished or 
arranged to furnish supplies or services 
to the agency, or to a defense con-
tractor or subcontractor, without for-
mal contractual coverage. Formalizing 
commitments under such cir-
cumstances normally will facilitate 
the national defense by assuring such 
persons that they will be treated fairly 
and paid expeditiously. 

50.103–3 Contract adjustment. 

(a) Contractor requests. A contractor 
seeking a contract adjustment shall 
submit a request in duplicate to the 
contracting officer or an authorized 
representative. The request, normally 
a letter, shall state as a minimum— 

(1) The precise adjustment requested; 
(2) The essential facts, summarized 

chronologically in narrative form; 
(3) The contractor’s conclusions 

based on these facts, showing, in terms 
of the considerations set forth in 
50.103–1 and 50.103–2, when the con-
tractor considers itself entitled to the 
adjustment; and 

(4) Whether or not— 
(i) All obligations under the con-

tracts involved have been discharged; 
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(ii) Final payment under the con-
tracts involved has been made; 

(iii) Any proceeds from the request 
will be subject to assignment or other 
transfer, and to whom; and 

(iv) The contractor has sought the 
same, or a similar or related, adjust-
ment from the Government Account-
ability Office or any other part of the 
Government, or anticipates doing so. 

(b) Contractor certification. A con-
tractor seeking a contract adjustment 
that exceeds the simplified acquisition 
threshold shall, at the time the request 
is submitted, submit a certification by 
a person authorized to certify the re-
quest on behalf of the contractor 
that— 

(1) The request is made in good faith; 
and 

(2) The supporting data are accurate 
and complete to the best of that per-
son’s knowledge and belief. 

50.103–4 Facts and evidence. 
(a) General. When it is appropriate, 

the contracting officer or other agency 
official shall request the contractor to 
support any request made under 50.103– 
3(a) with any of the following informa-
tion: 

(1) A brief description of the con-
tracts involved, the dates of execution 
and amendments, the items being ac-
quired, the price or prices, the delivery 
schedules, and any special contract 
provisions relevant to the request. 

(2) A history of performance indi-
cating when work under the contracts 
or commitments began, the progress 
made to date, an exact statement of 
the contractor’s remaining obligations, 
and the contractor’s expectations re-
garding completion. 

(3) A statement of payments re-
ceived, due, and yet to be received or to 
become due, including advance and 
progress payments; amounts withheld 
by the Government; and information as 
to any obligations of the Government 
yet to be performed under the con-
tracts. 

(4) A detailed analysis of the re-
quest’s monetary elements, including 
precisely how the actual or estimated 
dollar amount was determined and the 
effect of approval or denial on the con-
tractor’s profits before Federal income 
taxes. 

(5) A statement of the contractor’s 
understanding of why the request’s 
subject matter cannot now, and could 
not at the time it arose, be disposed of 
under the contract terms. 

(6) The best supporting evidence 
available to the contractor, including 
contemporaneous memorandums, cor-
respondence, and affidavits. 

(7) Relevant financial statements, 
cost analyses, or other such data, pref-
erably certified by a certified public 
accountant, as necessary to support 
the request’s monetary elements. 

(8) A list of persons connected with 
the contracts who have factual knowl-
edge of the subject matter, including, 
when possible, their names, offices or 
titles, addresses, and telephone num-
bers. 

(9) A statement and evidence of steps 
taken to reduce losses and claims to a 
minimum. 

(10) Any other relevant statements or 
evidence that may be required. 

(b) Amendments without consider-
ation—essentiality a factor. When a re-
quest involves possible amendment 
without consideration, and essentiality 
to the national defense is a factor 
(50.103–2(a)(1)), the contractor may be 
asked to furnish, in addition to the 
facts and evidence listed in paragraph 
(a) of this subsection, any of the fol-
lowing information: 

(1) A statement and evidence of the 
contractor’s original breakdown of es-
timated costs, including contingency 
allowances, and profit. 

(2) A statement and evidence of the 
contractor’s present estimate of total 
costs under the contracts involved if it 
is enabled to complete them, broken 
down between costs accrued to date 
and completion costs, and between 
costs paid and those owed. 

(3) A statement and evidence of the 
contractor’s estimate of the final price 
of the contracts, taking into account 
all known or contemplated escalation, 
changes, extras, and the like. 

(4) A statement of any claims known 
or contemplated by the contractor 
against the Government involving the 
contracts, other than those stated in 
response to paragraph (b)(3) of this sub-
section. 

(5) An estimate of the contractor’s 
total profit or loss under the contracts 
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if it is enabled to complete them at the 
estimated final contract price, broken 
down between profit or loss to date and 
completion profit or loss. 

(6) An estimate of the contractor’s 
total profit or loss from other Govern-
ment business and all other sources, 
from the date of the first contract in-
volved to the estimated completion 
date of the last contract involved. 

(7) A statement of the amount of any 
tax refunds to date, and an estimate of 
those anticipated, for the period from 
the date of the first contract involved 
to the estimated completion date of 
the last contract involved. 

(8) A detailed statement of efforts the 
contractor has made to obtain funds 
from commercial sources to enable 
contract completion. 

(9) A statement of the minimum 
amount the contractor needs as an 
amendment without consideration to 
enable contract completion, and the 
detailed basis for that amount. 

(10) A estimate of the time required 
to complete each contract if the re-
quest is granted. 

(11) A statement of the factors caus-
ing the loss under the contracts in-
volved. 

(12) A statement of the course of 
events anticipated if the request is de-
nied. 

(13) Balance sheets, preferably cer-
tified by a certified public accountant, 
(i) for the contractor’s fiscal year im-
mediately preceding the date of the 
first contract, (ii) for each subsequent 
fiscal year, (iii) as of the request date, 
and (iv) projected as of the completion 
date of all the contracts involved (as-
suming the contractor is enabled to 
complete them at the estimated final 
prices), together with income state-
ments for annual periods subsequent to 
the date of the first balance sheet. Bal-
ance sheets and income statements 
should be both consolidated and broken 
down by affiliates. They should show 
all transactions between the con-
tractor and its affiliates, stockholders, 
and partners, including loans to the 
contractor guaranteed by any stock-
holder or partner. 

(14) A list of all salaries, bonuses, and 
other compensation paid or furnished 
to the principal officers or partners, 
and of all dividends and other with-

drawals, and of all payments to stock-
holders in any form since the date of 
the first contract involved. 

(c) Amendments without consider-
ation—essentiality not a factor. When a 
request involves possible amendment 
without consideration because of Gov-
ernment action, and essentiality to the 
national defense is not a factor (50.103– 
2(a)(2)), the contractor may be asked to 
furnish, in addition to the facts and 
evidence listed in paragraph (a) of this 
subsection, any of the following infor-
mation: 

(1) A clear statement of the precise 
Government action that the contractor 
considers to have caused a loss under 
the contract, with evidence to support 
each essential fact. 

(2) A statement and evidence of the 
contractor’s original breakdown of es-
timated costs, including contingency 
allowances, and profit. 

(3) The estimated total loss under the 
contract, with detailed supporting 
analysis. 

(4) The estimated loss resulting spe-
cifically from the Government action, 
with detailed supporting analysis. 

(d) Correcting mistakes. When a re-
quest involves possible correction of a 
mistake (50.103–2(b)), the contractor 
may be asked to furnish, in addition to 
the facts and evidence listed in para-
graph (a) of this subsection, any of the 
following information: 

(1) A statement and evidence of the 
precise error made, ambiguity existing, 
or misunderstanding arising, showing 
what it consists of, how it occurred, 
and the intention of the parties. 

(2) A statement explaining when the 
mistake was discovered, when the con-
tracting officer was given notice of it, 
and whether this notice was given be-
fore completion of work under, or the 
effective termination date of, the con-
tract. 

(3) An estimate of profit or loss under 
the contract, with detailed supporting 
analysis. 

(4) An estimate of the increase in 
cost to the Government resulting from 
the adjustment requested, with de-
tailed supporting analysis. 

(e) Formalizing informal commitments. 
When a request involves possible for-
malizing of an informal commitment 
(50.103–2(c)), the contractor may be 
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asked to furnish, in addition to the 
facts and evidence listed in paragraph 
(a) of this subsection, any of the fol-
lowing information: 

(1) Copies of any written instructions 
or assurances (or a sworn statement of 
any oral instructions or assurances) 
given the contractor, and identifica-
tion of the Government official who 
gave them. 

(2) A statement as to when the con-
tractor furnished or arranged to fur-
nish the supplies or services involved, 
and to whom. 

(3) Evidence that the contractor re-
lied upon the instructions or assur-
ances, with a full description of the cir-
cumstances that led to this reliance. 

(4) Evidence that, when performing 
the work, the contractor expected to be 
compensated directly for it by the Gov-
ernment and did not anticipate recov-
ering the costs in some other way. 

(5) A cost breakdown supporting the 
amount claimed as fair compensation 
for the work performed. 

(6) A statement and evidence of the 
impracticability of providing, in an ap-
propriate contractual instrument, for 
the work performed. 

50.103–5 Processing cases. 
(a) In response to a contractor re-

quest made in accordance with 50.103– 
3(a), the contracting officer or an au-
thorized representative shall make a 
thorough investigation to establish the 
facts necessary to decide a given case. 
Facts and evidence, including signed 
statements of material facts within the 
knowledge of individuals when docu-
mentary evidence is lacking, and au-
dits if considered necessary to estab-
lish financial or cost facts, shall be ob-
tained from contractor and Govern-
ment personnel. 

(b) When a case involves matters of 
interest to more than one Government 
agency, the interested agencies should 
maintain liaison with each other to de-
termine whether joint action should be 
taken. 

(c) When additional funds are re-
quired from another agency, the con-
tracting agency may not approve ad-
justment requests before receiving ad-
vice that the funds will be available. 
The request for this advice shall give 
the contractor’s name, the contract 

number, the amount of proposed relief, 
a brief description of the contract, and 
the accounting classification or fund 
citation. If the other agency makes ad-
ditional funds available, the agency 
considering the adjustment request 
shall be solely responsible for any ac-
tion taken on the request. 

(d) When essentiality to the national 
defense is an issue (50.103–2(a)(1)), agen-
cies considering requests for amend-
ment without consideration involving 
another agency shall obtain advice on 
the issue from the other agency before 
making the final decision. When this 
advice is received, the agency consid-
ering the request for amendment with-
out consideration shall be responsible 
for taking whatever action is appro-
priate. 

50.103–6 Disposition. 

When approving or denying a con-
tractor’s request made in accordance 
with 50.103–3(a), the approving author-
ity shall sign and date a Memorandum 
of Decision containing— 

(a) The contractor’s name and ad-
dress, the contract identification, and 
the nature of the request; 

(b) A concise description of the sup-
plies or services involved; 

(c) The decision reached and the ac-
tual cost or estimated potential cost 
involved, if any; 

(d) A statement of the circumstances 
justifying the decision; 

(e) Identification of any of the fore-
going information classified ‘‘Con-
fidential’’ or higher (instead of being 
included in the memorandum, such in-
formation may be set forth in a sepa-
rate classified document referenced in 
the memorandum); and 

(f) If some adjustment is approved, a 
statement in substantially the fol-
lowing form: ‘‘I find that the action au-
thorized herein will facilitate the na-
tional defense.’’ The case files sup-
porting this statement will show the 
derivation and rationale for the dollar 
amount of the award. When the dollar 
amount exceeds the amounts supported 
by audit or other independent reviews, 
the approving authority will further 
document the rationale for deviating 
from the recommendation. 
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50.103–7 Contract requirements. 
(a) Pub. L. 85–804 and E.O. 10789 re-

quire that every contract entered into, 
amended, or modified under this Sub-
part 50.1 shall contain— 

(1) A citation of Pub. L. 85–804 and 
E.O. 10789; 

(2) A brief statement of the cir-
cumstances justifying the action; and 

(3) A recital of the finding that the 
action will facilitate the national de-
fense. 

(b) The authority in 50.101–1(a) shall 
not be used to omit from contracts, 
when otherwise required, the clauses at 
52.203–5, Covenant Against Contingent 
Fees; 52.215–2, Audit and Records—Ne-
gotiation; 52.222–4, Contract Work 
Hours and Safety Standards Act—Over-
time Compensation; 52.222–6, Davis- 
Bacon Act; 52.222–10, Compliance With 
Copeland Act Requirements; 52.222–20, 
Walsh-Healey Public Contracts Act; 
52.222–26, Equal Opportunity; and 
52.232–23, Assignment of Claims. 

50.104 Residual powers. 
This section prescribes standards and 

procedures for exercising residual pow-
ers under Pub. L. 85–804. The term ‘‘re-
sidual powers’’ includes all authority 
under Pub. L. 85–804 except— 

(a) That covered by section 50.103; 
and 

(b) The authority to make advance 
payments (see Subpart 32.4). 

50.104–1 Standards for use. 
Subject to the limitations in 50.102–3, 

residual powers may be used in accord-
ance with the policies in 50.101–2 when 
necessary and appropriate, all cir-
cumstances considered. In authorizing 
the inclusion of the clause at 52.250–1, 
Indemnification Under Public Law 85– 
804, in a contract or subcontract, an 
agency head may require the indem-
nified contractor to provide and main-
tain financial protection of the type 
and amount determined appropriate. In 
deciding whether to approve use of the 
indemnification clause, and in deter-
mining the type and amount of finan-
cial protection the indemnified con-
tractor is to provide and maintain, an 
agency head shall consider such factors 
as self-insurance, other proof of finan-
cial responsibility, workers’ compensa-
tion insurance, and the availability, 

cost, and terms of private insurance. 
The approval and determination shall 
be final. 

50.104–2 General. 

(a) When approving or denying a pro-
posal for the exercise of residual pow-
ers, the approving authority shall sign 
and date a Memorandum of Decision 
containing substantially the same in-
formation called for by 50.103–6. 

(b) Every contract entered into, 
amended, or modified under residual 
powers shall comply with the require-
ments of 50.103–7. 

50.104–3 Special procedures for unusu-
ally hazardous or nuclear risks. 

(a) Indemnification requests. (1) Con-
tractor requests for the indemnifica-
tion clause to cover unusually haz-
ardous or nuclear risks should be sub-
mitted to the contracting officer and 
shall include the following informa-
tion: 

(i) Identification of the contract for 
which the indemnification clause is re-
quested. 

(ii) Identification and definition of 
the unusually hazardous or nuclear 
risks for which indemnification is re-
quested, with a statement indicating 
how the contractor would be exposed to 
them. 

(iii) A statement, executed by a cor-
porate official with binding contrac-
tual authority, of all insurance cov-
erage applicable to the risks to be de-
fined in the contract as unusually haz-
ardous or nuclear, including— 

(A) Names of insurance companies, 
policy numbers, and expiration dates; 

(B) A description of the types of in-
surance provided (including the extent 
to which the contractor is self-insured 
or intends to self-insure), with empha-
sis on identifying the risks insured 
against and the coverage extended to 
persons or property, or both; 

(C) Dollar limits per occurrence and 
annually, and any other limitation, for 
relevant segments of the total insur-
ance coverage; 

(D) Deductibles, if any, applicable to 
losses under the policies; 

(E) Any exclusions from coverage 
under such policies for unusually haz-
ardous or nuclear risks; and 
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(F) Applicable workers’ compensa-
tion insurance coverage. 

(iv) The controlling or limiting fac-
tors for determining the amount of fi-
nancial protection the contractor is to 
provide and maintain, with informa-
tion regarding the availability, cost, 
and terms of additional insurance or 
other forms of financial protection. 

(v) Whether the contractor’s insur-
ance program has been approved or ac-
cepted by any Government agency; and 
whether the contractor has an indem-
nification agreement covering similar 
risks under any other Government pro-
gram, and, if so, a brief description of 
any limitations. 

(vi) If the contractor is a division or 
subsidiary of a parent corporation— 

(A) A statement of any insurance 
coverage of the parent corporation that 
bears on the risks for which the con-
tractor seeks indemnification; and 

(B) A description of the precise legal 
relationship between parent and sub-
sidiary or division. 

(2) If the dollar value of the contrac-
tor’s insurance coverage varies by 10 
percent or more from that stated in an 
indemnification request submitted in 
accordance with paragraph (a)(1) of 
this subsection, or if other significant 
changes in insurance coverage occur 
after submission and before approval, 
the contractor shall immediately sub-
mit to the contracting officer a brief 
description of the changes. 

(b) Action on indemnification requests. 
(1) The contracting officer, with assist-
ance from legal counsel and cognizant 
program office personnel, shall review 
the indemnification request and ascer-
tain whether it contains all required 
information. If the contracting officer, 
after considering the facts and evi-
dence, denies the request, the con-
tracting officer shall notify the con-
tractor promptly of the denial and of 
the reasons for it. If recommending ap-
proval, the contracting officer shall 
forward the request (as modified, if 
necessary, by negotiation) through 
channels to the appropriate official 
specified in 50.102–1(d). The contracting 
officer’s submission shall include all 
information submitted by the con-
tractor and— 

(i) All pertinent information regard-
ing the proposed contract or program, 

including the period of performance, 
locations, and facilities involved; 

(ii) A definition of the unusually haz-
ardous or nuclear risks involved in the 
proposed contract or program, with a 
statement that the parties have agreed 
to it; 

(iii) A statement by responsible au-
thority that the indemnification action 
would facilitate the national defense; 

(iv) A statement that the contract 
will involve unusually hazardous or nu-
clear risks that could impose liability 
upon the contractor in excess of finan-
cial protection reasonably available; 

(v) A statement that the contractor 
is complying with applicable Govern-
ment safety requirements; 

(vi) A statement of whether the in-
demnification should be extended to 
subcontractors; and 

(vii) A description of any significant 
changes in the contractor’s insurance 
coverage (see 50.104–3(a)(2)) occurring 
since submission of the indemnifica-
tion request. 

(2) Approval of a request to include 
the indemnification clause in a con-
tract shall be by a Memorandum of De-
cision executed by the appropriate offi-
cial specified in 50.102–1(d). 

(3) When use of the indemnification 
clause is approved under paragraph 
(b)(2) of this subsection, the definition 
of unusually hazardous or nuclear risks 
(see paragraph (b)(1)(ii) of this sub-
section) shall be incorporated into the 
contract, along with the clause. 

(4) When approval is— 
(i) Authorized in the Memorandum of 

Decision; and 
(ii) Justified by the circumstances, 

the contracting officer may approve 
the contractor’s written request to pro-
vide for indemnification of subcontrac-
tors, using the same procedures as 
those required for contractors. 

50.104–4 Contract clause. 
The contracting officer shall insert 

the clause at 52.250–1, Indemnification 
Under Public Law 85–804, in contracts 
whenever the approving official deter-
mines that the contractor shall be in-
demnified against unusually hazardous 
or nuclear risks (also see 50.104–3(b)(3)). 
In cost-reimbursement contracts, the 
contracting officer shall use the clause 
with its Alternate I. 
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Subpart 50.2—Support Anti-ter-
rorism by Fostering Effective 
Technologies Act of 2002 

50.200 Scope of subpart. 
This subpart implements the Support 

Anti-terrorism by Fostering Effective 
Technologies Act of 2002 (SAFETY Act) 
liability protections to promote devel-
opment and use of anti-terrorism tech-
nologies. 

50.201 Definitions. 
Act of terrorism means any act deter-

mined to have met the following re-
quirements or such other requirements 
as defined and specified by the Sec-
retary of Homeland Security: 

(1) Is unlawful. 
(2) Causes harm, including financial 

harm, to a person, property, or entity, 
in the United States, or in the case of 
a domestic United States air carrier or 
a United States-flag vessel (or a vessel 
based principally in the United States 
on which United States income tax is 
paid and whose insurance coverage is 
subject to regulation in the United 
States), in or outside the United 
States. 

(3) Uses or attempts to use instru-
mentalities, weapons or other methods 
designed or intended to cause mass de-
struction, injury or other loss to citi-
zens or institutions of the United 
States. 

Pre-qualification designation notice 
means a notice in a procurement solici-
tation or other publication by the Gov-
ernment stating that the technology to 
be procured either affirmatively or pre-
sumptively satisfies the technical cri-
teria necessary to be deemed a quali-
fied anti-terrorism technology. A pre- 
qualification designation notice au-
thorizes successful offeror(s) to submit 
streamlined SAFETY Act applications 
for SAFETY Act designation and re-
ceive expedited processing of those ap-
plications. 

Qualified Anti-Terrorism Technology 
(QATT) means any technology de-
signed, developed, modified, procured, 
or sold for the purpose of preventing, 
detecting, identifying, or deterring 
acts of terrorism or limiting the harm 
such acts might otherwise cause, for 
which a SAFETY Act designation has 
been issued. For purposes of defining a 

QATT, technology means any product, 
equipment, service (including support 
services), device, or technology (includ-
ing information technology) or any 
combination of the foregoing. Design 
services, consulting services, engineer-
ing services, software development 
services, software integration services, 
threat assessments, vulnerability stud-
ies, and other analyses relevant to 
homeland security may be deemed a 
technology. 

SAFETY Act certification means a de-
termination by Department of Home-
land Security (DHS) pursuant to 6 
U.S.C. 442, as further delineated in 6 
CFR 25.8 and 25.9, that a QATT for 
which a SAFETY Act designation has 
been issued is an approved product for 
homeland security, i.e., it will perform 
as intended, conforms to the seller’s 
specifications, and is safe for use as in-
tended. ‘‘Block certification’’ refers to 
a technology class that DHS has deter-
mined to be an approved class of ap-
proved products for homeland security. 

SAFETY Act designation means a de-
termination by DHS pursuant to 6 
U.S.C. 443, as further delineated in 6 
CFR 25.4, that a particular Anti-Ter-
rorism Technology constitutes a QATT 
under the SAFETY Act. ‘‘Block des-
ignation’’ refers to a technology class 
that DHS has determined to be a 
QATT. 

50.202 Authorities. 

The following authorities apply: 
(a) Support Anti-terrorism by Fos-

tering Effective Technologies Act of 
2002 (SAFETY Act), 6 U.S.C. 441–444. 

(b) Executive Order 13286 of February 
28, 2003, Amendment of Executive Or-
ders, and Other Actions, in Connection 
With the Transfer of Certain Functions 
to the Secretary of Homeland Security. 

(c) Executive Order 10789 of Novem-
ber 14, 1958, Contracting Authority of 
Government Agencies in Connection 
with National Defense Functions. 

(d) 6 CFR Part 25. 

50.203 General. 

(a) As part of the Homeland Security 
Act of 2002, Pub. L. 107–296, Congress 
enacted the SAFETY Act to— 

(1) Encourage the development and 
use of anti-terrorism technologies that 
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will enhance the protection of the na-
tion; and 

(2) Provide risk management and liti-
gation management protections for 
sellers of QATTs and others in the sup-
ply and distribution chain. 

(b) The SAFETY Act’s liability pro-
tections are complementary to the Ter-
rorism Risk Insurance Act of 2002. 

(c) Questions concerning the SAFE-
TY Act may be directed to DHS Office 
of SAFETY Act Implementation 
(OSAI). Additional information about 
the SAFETY Act may be found at 
http://www.SAFETYAct.gov. 

50.204 Policy. 
(a) Agencies should— 
(1) Determine whether the tech-

nology to be procured is appropriate 
for SAFETY Act protections; 

(2) Encourage offerors to seek SAFE-
TY Act protections for their offered 
technologies, even in advance of the 
issuance of a solicitation; and 

(3) Not mandate SAFETY Act protec-
tions for acquisitions because applying 
for SAFETY Act protections for a par-
ticular technology is the choice of the 
offeror. 

(b) Agencies shall not solicit offers 
contingent upon SAFETY Act designa-
tion or certification before contract 
award unless authorized in accordance 
with 50.205–3. 

(c) Agencies shall not solicit offers or 
award contracts presuming DHS will 
issue a SAFETY Act designation or 
certification after contract award un-
less authorized in accordance with 
50.205–4. 

(d) The DHS determination to extend 
SAFETY Act protections for a par-
ticular technology is not a determina-
tion that the technology meets, or fails 
to meet, the requirements of a solicita-
tion. 

50.205 Procedures. 

50.205–1 SAFETY Act Considerations. 
(a) SAFETY Act applicability. Requir-

ing activities shall review require-
ments to identify potential tech-
nologies that prevent, detect, identify, 
or deter acts of terrorism or limit the 
harm such acts might cause, and may 
be appropriate for SAFETY Act protec-
tions. In questionable cases, the agency 

shall consult with DHS. For acquisi-
tions involving such technologies, the 
requiring activity should address 
through preliminary discussions with 
DHS whether a block designation or 
block certification exists for the tech-
nology being acquired. 

(1) If one does exist, the requiring ac-
tivity shall inform the contracting of-
ficer to notify offerors. 

(2) If one does not exist, see 50.205–2, 
Pre-qualification designation notice. 

(b) Early consideration of the SAFETY 
Act. Acquisition officials shall consider 
SAFETY Act issues as early in the ac-
quisition cycle as possible. Normally, 
this would be at the point where the re-
quired capabilities or performance 
characteristics are addressed. This is 
important because the processing 
times for issuing determinations on all 
types of SAFETY Act applications 
vary depending on many factors, in-
cluding the influx of applications to 
DHS and the technical complexity of 
individual applications. 

(c) Industry outreach. When applica-
ble, acquisition officials should include 
SAFETY Act considerations in all in-
dustry outreach efforts including, but 
not limited to, requests for informa-
tion, draft requests for proposal, and 
industry conferences. 

(d) Reciprocal waiver of claims. For 
purposes of 6 CFR 25.5(e), the Govern-
ment is not a customer from which a 
contractor must request a reciprocal 
waiver of claims. 

50.205–2 Pre-qualification designation 
notice. 

(a) Requiring activity responsibilities. 
(1) If the requiring activity determines 
that the technology to be acquired may 
qualify for SAFETY Act protection, 
the requiring activity is responsible for 
requesting a pre-qualification designa-
tion notice from DHS. DHS will then 
determine whether the technology 
identified in the request either affirma-
tively or presumptively satisfies the 
technical criteria for SAFETY Act des-
ignation. An affirmative determination 
means the technology described in the 
pre-qualification designation notice 
satisfies the technical criteria for 
SAFETY Act designation as a QATT. A 
presumptive determination means that 
the technology is a good candidate for 
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SAFETY Act designation as a QATT. 
In either case, the notice will authorize 
offerors to— 

(i) Submit a streamlined application 
for SAFETY Act designation; and 

(ii) Receive expedited review of their 
application for SAFETY Act designa-
tion. 

(2) The requiring activity shall make 
requests using the procurement pre- 
qualification request form available at 
http://www.SAFETYAct.gov. The website 
includes instructions for completing 
and submitting the form. 

(3) The requiring activity shall pro-
vide a copy of the request, as well as a 
copy of the resulting pre-qualification 
designation notice or DHS denial, to 
the contracting officer. 

(b) Contracting officer responsibilities. 
Upon receipt of the documentation 
specified in paragraph (a)(3) of this sub-
section, the contracting officer shall— 

(1) Include in any pre-solicitation no-
tice (Subpart 5.2) that a pre-qualifica-
tion designation notice has been— 

(i) Requested and is under review by 
DHS; 

(ii) Denied by DHS; or 
(iii) Issued and a copy will be in-

cluded with the solicitation; and 
(2) Incorporate the pre-qualification 

designation notice into the solicita-
tion. 

50.205–3 Authorization of offers con-
tingent upon SAFETY Act designa-
tion or certification before contract 
award. 

(a) Contracting officers may author-
ize such contingent offers, only if— 

(1) DHS has issued— 
(i) For offers contingent upon SAFE-

TY Act designation, a pre-qualification 
designation notice or a block designa-
tion; or 

(ii) For offers contingent upon SAFE-
TY Act certification, a block certifi-
cation; 

(2) To the contracting officer’s 
knowledge, the Government has not 
provided advance notice so that poten-
tial offerors could have obtained 
SAFETY Act designations/ certifi-
cations for their offered technologies 
before release of any solicitation; and 

(3) Market research shows that there 
will be insufficient competition with-
out SAFETY Act protections or the 
subject technology would be sold to the 

Government only with SAFETY Act 
protections. 

(b) Contracting officers shall not au-
thorize offers contingent upon obtain-
ing a SAFETY Act certification (as op-
posed to a SAFETY Act designation), 
unless a block certification applies to 
the solicitation. 

50.205–4 Authorization of awards 
made presuming SAFETY Act des-
ignation or certification after con-
tract award. 

(a) When necessary to award a con-
tract prior to DHS issuing SAFETY 
Act protections, contracting officers 
may award contracts presuming that 
DHS will issue a SAFETY Act designa-
tion/certification to the contractor 
after contract award only if— 

(1) The criteria of 50.205–3(a) are met; 
(2) The chief of the contracting office 

(or other official designated in agency 
procedures) approves the action; and 

(3) The contracting officer advises 
DHS of the timelines for potential 
award and consults DHS as to when 
DHS could reasonably complete eval-
uations of offerors’ applications for 
SAFETY Act designations or certifi-
cations. 

(b) Contracting officers shall not au-
thorize offers presuming that SAFETY 
Act certification will be obtained (as 
opposed to a SAFETY Act designa-
tion), unless a block certification ap-
plies to the solicitation. 

50.206 Solicitation provisions and con-
tract clause. 

(a) Insert the provision at 52.250–2, 
SAFETY Act Coverage Not Applicable, 
in solicitations if— 

(1) The agency consulted with DHS 
on a questionable case of SAFETY Act 
applicability to an acquisition in ac-
cordance with 50.205–1(a), and after the 
consultation, the agency has deter-
mined that SAFETY Act protection is 
not applicable for the acquisition; or 

(2) DHS has denied approval of a pre- 
qualification designation notice. 

(b)(1) Insert the provision at 52.250–3, 
SAFETY Act Block Designation/Cer-
tification, in a solicitation when DHS 
has issued a block designation/certifi-
cation for the solicited technologies. 

(2) Use the provision at 52.250–3 with 
its Alternate I when contingent offers 
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are authorized in accordance with 
50.205–3. 

(3) Use the provision at 52.250–3 with 
its Alternate II when offers presuming 
SAFETY Act designation or certifi-
cation are authorized in accordance 
with 50.205–4. If this alternate is used, 
the contracting officer may alter the 
number of days within which offerors 
must submit their SAFETY Act des-
ignation or certification application. 

(c)(1) Insert the provision at 52.250–4, 
SAFETY Act Pre-qualification Des-
ignation Notice, in a solicitation for 
which DHS has issued a pre-qualifica-
tion designation notice. 

(2) Use the provision at 52.250–4 with 
its Alternate I when contingent offers 
are authorized in accordance with 
50.205–3. 

(3) Use the provision at 52.250–4 with 
its Alternate II when offers presuming 
SAFETY Act designation or certifi-
cation are authorized in accordance 
with 50.205–4. If this alternate is used, 
the contracting officer may alter the 
number of days within which offerors 
must submit their SAFETY Act des-
ignation or certification application. 

(d) Insert the clause at 52.250–5, 
SAFETY Act—Equitable Adjustment— 

(1) In the solicitation, if the provi-
sion at 52.250–3 or 52.250–4 is used with 
its Alternate II; and 

(2) In any resultant contract, if DHS 
has not issued SAFETY Act designa-
tion or certification to the successful 
offeror before contract award. 

PART 51—USE OF GOVERNMENT 
SOURCES BY CONTRACTORS 

Sec. 
51.000 Scope of part. 

Subpart 51.1—Contractor Use of 
Government Supply Sources 

51.100 Scope of subpart. 
51.101 Policy. 
51.102 Authorization to use Government 

supply sources. 
51.103 Ordering from Government supply 

sources. 
51.104 Furnishing assistance to contractors. 
51.105 Payment for shipments. 
51.106 Title. 

51.107 Contract clause. 

Subpart 51.2—Contractor Use of Inter-
agency Fleet Management System 
(IFMS) 

51.200 Scope of subpart. 
51.201 Policy. 
51.202 Authorization. 
51.203 Means of obtaining service. 
51.204 Use of interagency fleet management 

system (IFMS) vehicles and related serv-
ices. 

51.205 Contract clause. 

AUTHORITY: Authority: 40 U.S.C. 121(c); 10 
U.S.C. chapter 137; and 42 U.S.C. 2473(c). 

SOURCE: 48 FR 42476, Sept. 19, 1983, unless 
otherwise noted. 

51.000 Scope of part. 

This part prescribes policies and pro-
cedures for the use by contractors of 
Government supply sources and inter-
agency motor pool vehicles and related 
services. 

Subpart 51.1—Contractor Use of 
Government Supply Sources 

51.100 Scope of subpart. 

This subpart prescribes policies and 
procedures for the use of Government 
supply sources (see 51.102(c)) by con-
tractors. In this subpart, the terms 
contractors and contracts include sub-
contractors and subcontracts. 

51.101 Policy. 

(a) If it is in the Government’s inter-
est, and if supplies or services required 
in the performance of a Government 
contract are available from Govern-
ment supply sources, contracting offi-
cers may authorize contractors to use 
these sources in performing— 

(1) Government cost-reimbursement 
contracts; 

(2) Other types of negotiated con-
tracts when the agency determines 
that a substantial dollar portion of the 
contractor’s contracts are of a Govern-
ment cost-reimbursement nature; or 

(3) A contract under the Javits-Wag-
ner-O’Day Act (41 U.S.C. 46, et seq.) if: 

(i) The nonprofit agency requesting 
use of the supplies and services is pro-
viding a commodity or service to the 
Federal Government, and 
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