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SUBCHAPTER D—SOCIOECONOMIC PROGRAMS 

PART 819—SMALL BUSINESS 
PROGRAMS 

Subpart 819.2—Policies 

Sec. 
819.201 General policy. 
819.202 Specific policies. 
819.202–1 Encouraging small business par-

ticipation in acquisitions. 
819.202–5 Data collection and reporting re-

quirements. 
819.202–70 HCA responsibilities. 
819.202–71 Additional contracting officer re-

sponsibilities. 
819.202–72 Order of precedence. [Reserved] 

Subpart 819.5—Set-Asides For Small 
Business 

819.502 Setting aside acquisitions. 
819.502–2 Total small business set-asides. 
819.502–3 Partial set-asides. 

Subpart 819.6—Certificates of Com-
petency and Determinations of Re-
sponsibility 

819.602 Procedures. 
819.602–3 Resolving differences between VA 

and the Small Business Administration. 

Subpart 819.8—Contracting with the Small 
Business Administration (The 8(a) Program) 

819.800 General. 

Subpart 819.70—Veteran-Owned and 
Operated Small Businesses 

819.7001 Policy. 

AUTHORITY: 40 U.S.C. 121(c) and 48 CFR 
1.301–1.304. 

SOURCE: 73 FR 2717, Jan. 15, 2008, unless 
otherwise noted. 

Subpart 819.2—Policies 

819.201 General policy. 

The Director, Office of Small and 
Disadvantaged Business Utilization 
(OSBDU), is designated as the official 
responsible for making the determina-
tion required by FAR 19.201(f). 

819.202 Specific policies. 

819.202–1 Encouraging small business 
participation in acquisitions. 

Contracting officers may negotiate 
payment terms of less than 30 calendar 
days to encourage small business par-
ticipation. A period of less than 7 days 
may not be prescribed (see FAR 
32.908(c)(2)). The contracting officer 
and the local fiscal officer must be in 
agreement on the negotiated payment 
terms before awarding the contract. 

819.202–5 Data collection and report-
ing requirements. 

(a) Administration heads, staff office 
directors, and HCAs must, in addition 
to the responsibilities designated in 
FAR 19.202–5, cooperate with OSDBU in 
formulating specific small business 
program goals and providing other data 
necessary for goal assessment. 

(b) Each VA acquisition activity 
shall establish goals for the expendi-
ture of funds with preferred businesses 
within their projected annual budget. 
OSDBU is responsible for Department- 
wide goals and accomplishments and 
will approve or adjust each acquisition 
activity’s goals. 

(c) A Procurement Preference Pro-
gram Goals Report (Report Control 
Symbol 00–0427) shall be submitted an-
nually by each acquisition activity to 
reach OSDBU by November 1. Each re-
port shall contain total expenditure es-
timates and goals for the current fiscal 
year and explanations of the methods 
utilized to arrive at each proposed 
goal. Anticipated problems in the at-
tainment of the proposed goal in any 
category shall also be identified. This 
information will be used in negotiating 
the Department goals with the Small 
Business Administration (SBA). 

(d) As an addendum to the report, 
each acquisition activity shall provide 
a narrative explaining the reason(s) for 
any shortfall(s) in the achievement of 
any previous fiscal year goal category. 

(e) Upon review by OSDBU of the pro-
posed goals, each acquisition activity 
will be notified of the acceptance of 
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goals as submitted, or of any defi-
ciencies. If the goals are not accept-
able, the acquisition activity will be 
requested to submit further written 
justification for the goals submitted. 
Based on documents submitted, 
OSDBU will make a final determina-
tion on the goal assignment. 

(f) Accomplishment of goals will be 
determined by OSDBU from data re-
ported by acquisition activities into 
the Federal Procurement Data System- 
Next Generation (FPDS–NG). 

819.202–70 HCA responsibilities. 

An HCA must perform the following 
functions in support of the small busi-
ness program. These functions cannot 
be delegated without written approval 
of the Director, OSBDU: 

(a) Develop, on an annual basis, a 
plan of operation to increase the share 
of contracts and purchase orders 
awarded to the small business pro-
grams prescribed in FAR Part 19. This 
plan must also include veteran-owned 
and service-disabled veteran-owned 
small business concerns. 

(b) Promote goals for the small busi-
ness programs set forth in FAR Part 19. 
This must also include veteran-owned 
and service-disabled veteran-owned 
small business concerns. 

(c) Review the types and classes of 
items and services to be purchased to 
determine the applicability of indi-
vidual small business set-asides. 

(d) Review class set-asides, estab-
lished in accordance with criteria in 
FAR 19.503, at least annually to deter-
mine whether items or services pro-
cured under a unilateral or joint set- 
aside should be modified or withdrawn. 

(e) Maintain updated lists of acquisi-
tions reserved for small business on a 
class basis. 

(f) If the acquisition activity is as-
signed to an SBA Procurement Center 
Representative, assure that the rep-
resentative is provided logistical sup-
port, cooperation, and access to all rea-
sonably obtainable contract informa-
tion directly pertinent to the SBA Pro-
curement Center Representative’s offi-
cial duties. 

(g) Encourage technical personnel 
and end-users to participate in discus-
sions with veteran-owned and service- 

disabled veteran-owned small business 
concerns. 

(h) Attend conferences and meetings 
publicizing small business programs. 
This responsibility may be delegated 
without the written approval of the Di-
rector, OSBDU. 

819.202–71 Additional contracting offi-
cer responsibilities. 

In addition to the duties designated 
in FAR 19.202 through 19.202–6, con-
tracting officers must perform the fol-
lowing functions in support of the 
small business program: 

(a) Make maximum use of small busi-
ness source lists. 

(b) Assure that small business firms 
are identified on solicitation mailing 
lists and bid abstracts. 

(c) Assure that specifications are not 
unduly restrictive, thereby enabling 
small business participation to the 
maximum extent possible. 

(d) Assist and counsel small business 
firms with individual problems. 

(e) Provide for counseling non-re-
sponsive or non-responsible small busi-
ness bidders to help qualify them for 
future awards. 

(f) Submit informational copies of all 
small business protests and appeals to 
the Director, OSBDU, at the same time 
they are submitted to the SBA. 

819.202–72 Order of precedence. [Re-
served] 

Subpart 819.5—Set-Asides for 
Small Business 

819.502 Setting aside acquisitions. 

819.502–2 Total small business set- 
asides. 

(a) When a total small business set- 
aside is made, one of the following 
statements, as applicable, will be in-
cluded in the solicitation for bids: 

(1) Notice of total small business set- 
aside, page ll, applies to all items in 
this solicitation. 

(2) Notice of total small business set- 
aside, page ll, applies to items ll 

through ll in this solicitation. 
(b) Contracting officers must ensure 

that the appropriate product or service 
classification and the related size 
standard are included in each solicita-
tion. 
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819.502–3 Partial set-asides. 
When, in accordance with the provi-

sions of FAR 19.502–3, the contracting 
officer determines that a particular 
procurement will be partially set aside 
for small business participation, the 
solicitation for bids shall include the 
appropriate product or service classi-
fication and appropriate size standard, 
and the following statement shall be 
placed on the face page: 

Notice of partial set-aside, page ll, ap-
plies to item ll through item ll in this 
solicitation. 

Subpart 819.6—Certificates of 
Competency and Determina-
tions of Responsibility 

819.602 Procedures. 

819.602–3 Resolving differences be-
tween VA and the Small Business 
Administration. 

The Director, OSDBU, is the VA liai-
son with the SBA. Information copies 
of correspondence sent to the SBA 
seeking a certificate of competency de-
termination must be concurrently pro-
vided to the Director, OSDBU. Before 
appealing a certificate of competency, 
the HCA must seek concurrence from 
the Director, OSDBU. 

Subpart 819.8—Contracting With 
the Small Business Administra-
tion (The 8(a) Program) 

819.800 General. 
(a) No contract will be entered into 

with SBA under section 8(a) of the 
Small Business Act (15 U.S.C. 637(a)) 
unless a certification is made by the 
Administrator of that agency, or des-
ignee, that SBA is competent to per-
form the contract. 

(b) When it is determined that the re-
quirements of VA are appropriate for 
inclusion in this program, the con-
tracting officer will make this fact 
known to proper officials of the SBA 
regional office servicing his/her area. 
However, when projects funded from 
minor construction appropriation (be-
tween $400,000 and $2 million) are pro-
posed for 8(a) acquisition, the Director, 
OSDBU (00SB), shall be contacted by 

telephone or notified in writing in 
order to afford the OSDBU an oppor-
tunity to identify possible 8(a) sources 
prior to apprising SBA officials. If the 
certification required by paragraph (a) 
of this section is received, the VA con-
tracting officer will secure from SBA 
the name(s) and location(s) of their 
subcontractor(s) and the unit price(s) 
to be paid. Should these prices be with-
in a range acceptable to VA, the con-
tracting officer will notify SBA of ac-
ceptance. 

(c) The contract will be made be-
tween VA and SBA and will be admin-
istered by VA. 

Subpart 819.70—Veteran-Owned 
and Operated Small Businesses 

819.7001 Policy. 

(a) The Small Business Act directs 
the SBA to give ‘‘special consider-
ation’’ to veterans of the Armed Forces 
in all SBA programs. It is the policy of 
VA to encourage participation by all 
veteran-owned and operated small busi-
nesses in VA acquisitions. 

(b) All VA facilities having procure-
ment requirements for which veteran- 
owned small businesses are known 
sources must take affirmative action 
to solicit these firms and assist them 
in participating in VA acquisition op-
portunities. 

PART 822—APPLICATION OF 
LABOR LAWS TO GOVERNMENT 
ACQUISITIONS 

Subpart 822.3—Contract Work Hours and 
Safety Standards Act 

Sec. 
822.304 Variations, tolerances, and exemp-

tions. 
822.305 Contract clause. 

Subpart 822.4—Labor Standards for 
Contracts Involving Construction 

822.406 Administration and enforcement. 
822.406–11 Contract terminations. 

AUTHORITY: 29 CFR 5.15(d); 40 U.S.C. 121(c); 
48 CFR 1.301–1.304. 

SOURCE: 73 FR 2717, Jan. 15, 2008, unless 
otherwise noted. 
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Subpart 822.3—Contract Work 
Hours and Safety Standards Act 

822.304 Variations, tolerances, and ex-
emptions. 

When issuing a contract for nursing 
home care, a contracting officer may 
exempt a contractor from certain re-
quirements of the Contract Work 
Hours and Safety Standards Act (40 
U.S.C. 3701–3708) regarding the payment 
of overtime (see 29 CFR 5.15(d)(2) and 
852.222–70). 

822.305 Contract clause. 
The contracting officer shall insert 

the clause at 852.222–70, Contract Work 
Hours and Safety Standards Act—nurs-
ing home care contract supplement, in 
solicitations and contracts for nursing 
home care when the FAR clause at 
52.222–4, Contract Work Hours and 
Safety Standards Act—Overtime Com-
pensation, is included. 

Subpart 822.4—Labor Standards 
for Contracts Involving Con-
struction 

822.406 Administration and enforce-
ment. 

822.406–11 Contract terminations. 
(a) Contracting officers must submit 

any proposed termination of a contract 
based on violations of the labor stand-
ard provisions of the contract to OGC 
for review and comment prior to tak-
ing final action. The submittal must 
include a detailed explanation of the 
facts and circumstances involved. Con-
tracting officers, except those in the 
Office of Construction and Facilities 
Management, shall forward the sub-
mittal to OGC through the DSPE. Con-
tracting officers in the Office of Con-
struction and Facilities Management 
shall forward the submittal to OGC 
through the Director, Office of Con-
struction and Facilities Management. 

(b) If the contract is to be termi-
nated, the DSPE or the Director, Office 
of Construction and Facilities Manage-
ment, must submit the reports re-
quired by 29 CFR 5.7(d) over the signa-
ture of the SPE. 

PART 823—ENVIRONMENT, ENERGY 

AND WATER EFFICIENCY, RENEW-
ABLE ENERGY TECHNOLOGIES, 
OCCUPATIONAL SAFETY, AND 
DRUG-FREE WORKPLACE [RE-
SERVED] 

PART 824—PROTECTION OF PRI-
VACY AND FREEDOM OF INFOR-
MATION 

Subpart 824.1—Protection of Individual 
Privacy 

Sec. 
824.102 General. 

Subpart 824.2—Freedom of Information Act 

824.203 Policy. 

AUTHORITY: 38 CFR 1.550–1.559 and 1.575– 
1.584; 40 U.S.C. 121(c), and 48 CFR 1.301–1.304. 

SOURCE: 73 FR 2717, Jan. 15, 2008, unless 
otherwise noted. 

Subpart 824.1—Protection of 
Individual Privacy 

824.102 General. 

VA rules implementing the Privacy 
Act of 1974 are in 38 CFR 1.575 through 
1.584. 

Subpart 824.2—Freedom of 
Information Act 

824.203 Policy. 

VA rules implementing the Freedom 
of Information Act are in 38 CFR 1.550 
through 1.559. 

PART 825—FOREIGN ACQUISITION 

Subpart 825.1—Buy American Act— 
Supplies 

Sec. 
825.103 Exceptions. 
825.104 Nonavailable articles. 

Subpart 825.2—Buy American Act— 
Construction Materials 

825.202 Exceptions. 
825.205 Post-award determinations. 

Subpart 825.6—Trade Sanctions 

825.602 Exceptions. 
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Subpart 825.8—Other International 
Agreements and Coordination 

825.870 Technical assistance. 

Subpart 825.9—Customs and Duties 

825.902 Procedures. 
825.902–70 Technical assistance. 

Subpart 825.10—Additional Foreign 
Acquisition Regulations 

825.1001 Waiver of right to examination of 
records. 

Subpart 825.11—Solicitation Provisions and 
Contract Clauses 

825.1102 Acquisition of construction. 

AUTHORITY: 40 U.S.C. 121(c) and 48 CFR 
1.301–1.304. 

SOURCE: 73 FR 2717, Jan. 15, 2008, unless 
otherwise noted. 

Subpart 825.1—Buy American 
Act—Supplies 

825.103 Exceptions. 
(a) Public Interest. When a con-

tracting officer believes that a deter-
mination that domestic preference 
would be inconsistent with the public 
interest is necessary under FAR 
25.103(a), the contracting officer must 
submit the request for determination 
to the DSPE for submission to the 
SPE, who will forward the request to 
the Secretary for approval. The request 
for determination must contain all the 
facts and other pertinent information 
upon which a determination may be 
made. 

(b) Non-availability. (1) For each de-
termination of non-availability made 
in accordance with FAR 25.103(b)(2)(i), 
the HCA must do the following: 

(i) Factually support the determina-
tion and include the supporting facts in 
the contract file. 

(ii) Forward a copy of the determina-
tion, along with supporting docu-
mentation, to the DSPE. 

(2) If the HCA believes that the non- 
availability of an article is likely to af-
fect future acquisitions, include a rec-
ommendation that a copy of the deter-
mination and supporting documenta-
tion be forwarded to the Civilian Agen-
cy Acquisition Council (CAAC) for pos-
sible addition to the list of non-avail-

able articles in FAR 25.104. The DSPE 
will decide whether to submit the ma-
terial to the CAAC. 

825.104 Nonavailable articles. 

The following items are added to the 
list of nonavailable articles contained 
in FAR 25.104: 

Glass, lead 
Insulin, human 

Subpart 825.2—Buy American 
Act—Construction Materials 

825.202 Exceptions. 

(a) When a determination is required 
under FAR 25.202(a)(1), the contracting 
officer must submit the request for de-
termination to the DSPE for submis-
sion to the SPE, who will forward the 
request to the Secretary. The submis-
sion must contain all the facts and 
other pertinent information necessary 
for the Secretary to make a determina-
tion. 

(b) For each determination of non- 
availability that the HCA makes in ac-
cordance with FAR 25.202(a)(2), the 
HCA must do the following: 

(1) Factually support the determina-
tion in writing and include the deter-
mination in the contract file. 

(2) Forward a copy of the determina-
tion, along with supporting docu-
mentation, to the Director, Office of 
Construction and Facilities Manage-
ment, through the DSPE. 

(3) If the HCA believes that the non- 
availability of an article is likely to af-
fect future acquisitions, include a rec-
ommendation that a copy of the deter-
mination and supporting documenta-
tion be forwarded to the Civilian Agen-
cy Acquisition Council (CAAC) for pos-
sible addition to the list of non-avail-
able articles in FAR 25.104. The DSPE 
will decide whether to submit the ma-
terial to the CAAC. 

825.205 Post-award determinations. 

A post-award determination that an 
exception to the Buy American Act ap-
plies, as provided in FAR 25.205(c), will 
be made in accordance with FAR 25.202 
and 825.202. 
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Subpart 825.6—Trade Sanctions 

825.602 Exceptions. 

When the contracting officer deter-
mines it to be in the best interest of 
the Government, the contracting offi-
cer may request an exception to the re-
quirements of FAR 25.601 from the Sec-
retary through the DSPE and the SPE. 
Each such request must be fully justi-
fied and include all pertinent facts, as 
provided in FAR 25.602(b). The SPE is 
responsible for notifying the U.S. 
Trade Representative of approved re-
quests, as required by FAR 25.602(b)(2). 

Subpart 825.8—Other International 
Agreements and Coordination 

825.870 Technical assistance. 

Contracting officers may obtain tech-
nical information or guidance on inter-
national agreements and treaties for 
procurements outside of the United 
States by contacting the Executive Di-
rector and Chief Operating Officer, VA 
National Acquisition Center. 

Subpart 825.9—Customs and 
Duties 

825.902 Procedures. 

825.902–70 Technical assistance. 

Should the regulations contained in 
FAR Subpart 25.9 be inadequate to 
meet the particular needs of the con-
tracting officer in clearing items 
through customs and/or obtaining 
duty-free entry of goods, the con-
tracting officer should contact the 
nearest U.S. Customs and Boarder Pro-
tection office for technical assistance. 
The location of the nearest office can 
be found at http://www.customs.gov/xp/ 
cgov/toolbox/contacts/cmcs/. 

Subpart 825.10—Additional 
Foreign Acquisition Regulations 

825.1001 Waiver of right to examina-
tion of records. 

(a) The contracting officer must pre-
pare proposed determinations and find-
ings to use either of the following: 

(1) Alternate I of the FAR clause at 
52.212–5, Contract Terms and Condi-
tions Required to Implement Statutes 
or Executive Orders—Commercial 
Items. 

(2) Alternate III of the FAR clause at 
52.215–2, Audit and Records—Negotia-
tion. 

(b) The contracting officer must sub-
mit the determinations and findings to 
the DSPE for submission to the SPE, 
who will forward the request to the 
Secretary for the signature, as pro-
vided in FAR 25.1001(a)(2)(iii). The sub-
mission must include all appropriate 
documentation. 

(c) The Secretary, upon concurring 
with the contracting officer’s proposed 
determination and findings, will, if re-
quired by FAR 25.1001(a)(2)(iii), forward 
the document to the Comptroller Gen-
eral for concurrence. 

(d) The completed determination and 
findings will be made part of the con-
tract file. 

Subpart 825.11—Solicitation 
Provisions and Contract Clauses 

825.1102 Acquisition of construction. 
The Buy American Act (41 U.S.C. 10a– 

d), except as modified by various trade 
agreements (see FAR Part 25), requires 
that only domestic construction mate-
rial be used in the performance of con-
tracts for construction. For solicita-
tions and contracts for construction 
that contain a FAR clause related to 
the Buy American Act, the contracting 
officer shall insert the applicable 
VAAR clause, with or without an alter-
nate, as shown in Table 825.1102: 

TABLE 825.1102 

FAR clause VAAR clause to be used 

FAR 52.225–9, Buy American Act—Construction Materials ................................ 852.236–89, Buy American Act. 
FAR clause 52.225–11, Buy American Act—Construction Materials under 

Trade Agreements, without its Alternate I (see FAR 25.1102(c)).
852.236–89, Buy American Act, with its Alter-

nate I. 
FAR clause 52.225–11, Buy American Act—Construction Materials under 

Trade Agreements, with its Alternate I (see FAR 25.1102(c)(3)).
852.236–89, Buy American Act, with its Alter-

nate II. 
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PART 826—OTHER SOCIO-
ECONOMIC PROGRAMS [RE-

SERVED] 
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