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SUBCHAPTER G—CONTRACT MANAGEMENT 

PART 942—CONTRACT 
ADMINISTRATION 

Subpart 942.2—Contract Administration 
Services 

Sec. 
942.270–1 Contracting Officer’s Representa-

tives 
942.270–2 Contract Clause 

Subpart 942.7—Indirect Cost Rates 

942.704 Billing rates. 
942.705–1 Contracting officer determination 

procedure. 
942.705–3 Educational institutions. 
942.705–4 State and local governments. 
942.705–5 Nonprofit organizations other than 

educational and state and local govern-
ments. 

Subpart 942.8—Disallowance of Costs 

942.803 Disallowing costs after incurrence. 

AUTHORITY: 42 U.S.C. 7254; 40 U.S.C. 486(c). 

SOURCE: 49 FR 12026, Mar. 28, 1984, unless 
otherwise noted. 

Subpart 942.2—Contract 
Administration Services 

SOURCE: 65 FR 81007, Dec. 22, 2000, unless 
otherwise noted. 

942.270–1 Contracting Officer’s Rep-
resentatives. 

In accordance with internal agency 
procedures, a contracting officer may 
designate other qualified personnel to 
be the Contracting Officer’s Represent-
ative (COR) for the purpose of per-
forming certain technical functions in 
administering a contract. These func-
tions include, but are not limited to, 
technical monitoring, inspection, ap-
proval of shop drawings, testing, and 
approval of samples. The COR acts 
solely as a technical representative of 
the contracting officer and is not au-
thorized to perform any function that 
results in a change in the scope, price, 
terms or conditions of the contract. 
COR designations must be made in 
writing by the contracting officer, and 
shall identify the responsibilities and 
limitations of the designation. A copy 

of the COR designation must be fur-
nished to the contractor and the con-
tract administration office. 

942.270–2 Contract Clause. 

The clause at 952.242–70, or a clause 
substantially the same, may be in-
serted in solicitations and contracts 
when a designated Contracting Offi-
cer’s Representative will issue tech-
nical direction to the contractor under 
the contract. 

Subpart 942.7—Indirect Cost Rates 

942.704 Billing rates. 

(b) When the contracting officer or 
auditor responsible for establishing 
billing rates, in accordance with FAR 
42.704, has not established such rates or 
such rates are not current for the per-
formance periods (contractor FY) 
under contract, the DOE contracting 
officer responsible for administration 
of the contract shall establish an ap-
propriate rate(s) for billing purposes. If 
the contractor holds more than one 
DOE contract covering that period of 
performance, the DOE office with the 
largest unliquidated obligations as of 
the beginning of that performance pe-
riod shall take the lead in establishing 
the required billing rate for use on 
DOE contracts. Once appropriate bill-
ing rates are established by the respon-
sible contracting officer designated by 
FAR 42.704, such rates shall be adopted 
by the contracting officer and all bil-
lings and payments shall be retro-
actively revised to reflect the agreed 
upon rate(s). 

942.705–1 Contracting officer deter-
mination procedure. (DOE cov-
erage—paragraphs (a) and (b)) 

(a)(3) The Department of Energy 
shall use the contracting officer deter-
mination procedure for all business 
units for which it shall be required to 
negotiate final indirect cost rates. A 
list of such business units is main-
tained by the Office of Policy, within 
the Headquarters procurement organi-
zation. 
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(b)(1) Pursuant to FAR 52.216–7, Al-
lowable Cost and Payment, contractors 
shall be requested to submit their final 
indirect cost rate proposals reflecting 
actual cost experience during the cov-
ered period to the cognizant con-
tracting officer responsible for negoti-
ating their final rates. 

The DOE negotiating official shall 
request all needed audit service in ac-
cordance with internal procedures. 

[61 FR 41710, Aug. 9, 1996] 

942.705–3 Educational institutions. 
(DOE coverage—paragraph (a)) 

(a)(2) The negotiated rates estab-
lished for the institutions cited in OMB 
Circular No. A–88 are distributed to the 
Cognizant DOE Office (CDO) assigned 
lead office responsibility for all DOE 
indirect cost matters relating to a par-
ticular contractor by the Office of Pol-
icy, within the Headquarters procure-
ment organization. 

[61 FR 41710, Aug. 9, 1996] 

942.705–4 State and local governments. 
A list of cognizant agencies for State/ 

local government organizations is peri-
odically published in the FEDERAL REG-
ISTER by the Office of Management and 
Budget (OMB). The responsible agen-
cies are notified of such assignments. 
The current negotiated rates for State/ 
local government activities is distrib-
uted to each CDO by the Office of Pol-
icy, within the Headquarters procure-
ment organization. 

[61 FR 41710, Aug. 9, 1996] 

942.705–5 Nonprofit organizations 
other than educational and state 
and local governments. 

OMB Circular A–122 establishes the 
rules for assigning cognizant agencies 
for the negotiation and approval of in-
direct cost rates. The Federal agency 
with the largest dollar value of awards 
(contracts plus federal financial assist-
ance dollars) will be designated as the 
cognizant agency. There is no pub-
lished list of assigned agencies. The Of-
fice of Policy, within the Headquarters 
procurement organization, distributes 
to each CDO the rates established by 
the cognizant agency. 

[61 FR 41710, Aug. 9, 1996] 

Subpart 942.8—Disallowance of 
Costs 

942.803 Disallowing costs after incur-
rence. 

(a) Contracting officer receipt of 
vouchers. Vouchers and invoices sub-
mitted to DOE shall be submitted to 
the contracting officer or designee for 
review and approval for payment. If the 
examination of a voucher or invoice 
raises a question regarding the allow-
ability of a cost submitted therein, the 
contracting officer, shall: 

(1) Hold informal discussion with the 
contractor as appropriate. 

(2) Issue a notice (letter, memo, etc.) 
to the contractor advising of cost dis-
allowed or to be disallowed and advis-
ing the contractor that it may: 

(i) Submit a written claim as to why 
the cost should be reimbursed—if in 
disagreement with the disallowance. 

(ii) File a claim under the disputes 
clause, which will be processed in ac-
cordance with disputes procedures in 
the event disagreements cannot be set-
tled. 

(3) Process the voucher or invoice for 
payment and advise the finance office 
to deduct the disallowed cost when 
scheduling the voucher for payment. 

(c) Auditor reports and other sources of 
questioned costs. (1) From time to time 
reports are received from professional 
auditors that may question the allow-
ability of an incurred cost. Such re-
ports are received as the result of audi-
tors, in their independent role under 
OMB Circular A–73 or their own char-
ters, scheduling and conducting finan-
cial or compliance audits of govern-
ment contracts or as the result of an 
independent request for auditor serv-
ice, as discussed in 942.70 Audit Serv-
ices. 

(2) When auditor reports or other no-
tifications question cost or consider 
them unallowable, the contracting offi-
cer shall follow up such reports and re-
solve all such cost issues promptly by 
determining, through discussions with 
the contractor and/or auditor within 
six months of the audit report date, or 
date of receipt if a non-Federal audit. 
One of the following courses of action 
shall be pursued: 

(i) Accept and implement audit rec-
ommendations as submitted. 
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(ii) Accept the principle of the audit 
recommendation but reject the cost 
questioned amount. 

(iii) Reject audit findings and rec-
ommendations. 

(3) When implementing the accepted 
course of action, the contracting offi-
cer shall— 

(i) Hold discussions with the auditor 
and contractor as appropriate. 

(ii) Issue a notice in writing advising 
the contractor of the government’s in-
tent to disallow the cost questioned, if 
the contracting officer agrees with the 
auditor concerning the questioned 
costs. 

(iii) Negotiate a mutual settlement 
of questioned costs if they are agreed 
with in principle but there is a dif-
ference of opinion as to a proper 
amount. 

(iv) Negotiate a mutual settlement of 
questioned costs if the auditor rec-
ommendations are acceptable to the 
contracting officer but the contractor 
does not accept the finding or disallow-
ance. 

(v) Issue a final decision of the con-
tracting officer disallowing the ques-
tionable cost where differences cannot 
be resolved, advising of the contrac-
tor’s right to appeal the decision, and 
advising the procedure to be followed if 
it is decided to make such an appeal. 

(vi) Initiate immediate recoupment 
actions for all disallowed cost owed the 
government by: 

(A) Requesting the contractor to pro-
vide a credit adjustment (offset) 
against amounts billed the government 
on the next or future invoice(s) if such 
shall be submitted under a contract for 
which the disallowed cost applies. 

(B) Deducting (offset) the disallowed 
cost from the next or future invoice(s) 
submitted under the contract; if the 
contractor provides no adjustment 
under the contract for which the dis-
allowed cost applies; provided such re-
duction is deemed appropriate. 

(C) Advising the contractor that a re-
fund shall be directly payable to the 
government in situations where there 
are insufficient payments owed by the 
government to effect recovery via (A) 
or (B) above or an offset is otherwise 
inappropriate. 

(vii) Promptly notify the appropriate 
finance office of refunds directly pay-

able to the government to ensure prop-
er billing and follow-up action for col-
lection. 

[49 FR 12026, Mar. 28, 1984, as amended at 59 
FR 9107, Feb. 25, 1994] 

PART 945—GOVERNMENT 
PROPERTY 

Sec. 
945.000 Scope of part. 

Subpart 945.1—General 

945.101 Definitions. 
945.102–70 Reporting of contractor-held 

property. 
945.102–71 Maintenance of records. 

Subpart 945.3—Providing Government 
Property to Contractors 

945.303–1 Policy. 

Subpart 945.4—Contractor Use and Rental 
of Government Property 

945.407 Non-Government use of plant equip-
ment. 

Subpart 945.5—Management of Govern-
ment Property in the Possession of 
Contractors 

945.505–11 Records of transportation and in-
stallation costs of plant equipment. 

945.506 Identification. 
945.570–2 Acquisition of motor vehicles. 
945.570–7 Disposition of motor vehicles. 
945.570–8 Reporting motor vehicle data. 

Subpart 945.6—Reporting, Redistribution, 
and Disposal of Contractor Inventory 

945.601 Definitions. 
945.603 Disposal methods. 
945.603–70 Plant clearance function. 
945.603–71 Disposal of radioactively con-

taminated personal property. 
945.607–2 Recovering precious metals. 
945.608–2 Standard screening. 
945.608–3 Agency screening. 
945.608–4 Limited screening. 
945.608–5 Special items screening. 
945.608–6 Waiver of screening requirements. 
945.610–4 Contractor inventory in foreign 

countries. 

AUTHORITY: 42 U.S.C. 7254; 40 U.S.C. 486(c). 

SOURCE: 49 FR 12032, Mar. 28, 1984, unless 
otherwise noted. 

VerDate Aug<31>2005 09:09 Dec 12, 2008 Jkt 214206 PO 00000 Frm 00378 Fmt 8010 Sfmt 8010 Y:\SGML\214206.XXX 214206cp
ric

e-
se

w
el

l o
n 

P
R

O
D

P
C

61
 w

ith
 C

F
R



369 

Department of Energy 945.303–1 

945.000 Scope of part. 
This part and FAR Part 45 are not 

applicable to the management of prop-
erty by operating and management 
contractors. In addition, the policies 
and procedures contained in FAR Part 
45 governing the management, control, 
reporting, and disposal of special test 
equipment and special tooling are not 
followed by the DOE. 

Subpart 945.1—General 
945.101 Definitions. 

Personal property, as used in this part, 
means property of any kind or interest 
therein, except real property; records 
of the Federal Government; and nu-
clear and special source materials, 
atomic weapons, and by-product mate-
rials. 

Capital equipment, as used in this 
part, means personal property items 
having a unit acquisition cost of $5,000 
or more and an anticipated service life 
in excess of two years, regardless of 
type of funding, and having the poten-
tial for maintaining their integrity as 
capital items; i.e., not expendable due 
to use. 

[54 FR 27647, June 30, 1989] 

945.102–70 Reporting of contractor- 
held property. 

Within 30 days after the end of each 
fiscal year, the Head of the Contracting 
Activity shall report the following in-
formation to the Director, Office of 
Property Management, within the 
Headquarters procurement organiza-
tion. 

(a) Name and address of each con-
tractor with DOE property in their pos-
session, or in the possession of their 
subcontractors (do not include grant-
ees, cooperative agreements, inter-
agency agreements, or agreements 
with state or local governments). 

(b) Contract number of each DOE 
contract with Government property. 

(c) Date contractor’s property man-
agement system was approved and by 
whom (DOE office, Defense Contract 
Management Command, or the Office 
of Naval Research). 

(d) Date of most current appraisal of 
contractor’s property management sys-
tem, who conducted the appraisal, and 

status of the system (satisfactory or 
unsatisfactory). 

(e) Total dollar value of DOE prop-
erty as reported on last semiannual 
asset report (including date of report), 
for each DOE contract administered by 
the contracting activity. 

[49 FR 12032, Mar. 28, 1984, as amended at 59 
FR 9107, Feb. 25, 1994] 

945.102–71 Maintenance of records. 
The contracting activity shall main-

tain records of approvals and reviews of 
contractors’ property management sys-
tems, the dollar value of DOE property 
as reported on the most recent semi-
annual financial report, and records on 
property administration delegations to 
other Government agencies. 

Subpart 945.3—Providing Govern-
ment Property to Contractors 

945.303–1 Policy. 
The DOE has established specific 

policies concerning special nuclear ma-
terial requirements needed under DOE 
contracts for fabricating end items 
using special nuclear material, and for 
conversion or scrap recovery of special 
nuclear material. Special nuclear mate-
rial means uranium enriched in the iso-
topes U233, and U235, and/or plutonium 
other than PU238. The policies to be 
followed are: 

(a) Special nuclear material will be 
furnished by the DOE for fixed-price 
contracts and subcontracts, at any 
tier, which call for the production of 
special nuclear products, including fab-
rication and conversion, for Govern-
ment use. (The contractor or subcon-
tractor must have the appropriate li-
cense or licenses to receive the special 
nuclear material. The Nuclear Regu-
latory Commission is the licensing 
agency.) 

(b) Contracts and subcontracts for 
fabrication of end items using special 
nuclear material generally shall be of 
the fixed-price type. Cost-type con-
tracts or subcontracts for fabrication 
shall be used only with the approval of 
the Head of the Contracting Activity. 
This approval authority shall not be 
further delegated. 

(c) Contracts and subcontracts for 
conversion or scrap recovery of special 
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nuclear material shall be of a fixed- 
price type, except as otherwise ap-
proved by the Head of the Contracting 
Activity. 

[49 FR 12032, Mar. 28, 1984, as amended at 59 
FR 9108, Feb. 25, 1994] 

Subpart 945.4—Contractor Use 
and Rental of Government 
Property 

945.407 Non-Government use of plant 
equipment. 

The type of plant equipment and dol-
lar threshold for non-Government use 
of DOE plant equipment will be deter-
mined by the Head of the Contracting 
Activity which awarded the contract. 
Approval of the Head of the Con-
tracting Activity is required to author-
ize non-Government use exceeding 25% 
of operational use. 

Subpart 945.5—Management of 
Government Property in the 
Possession of Contractors 

945.505–11 Records of transportation 
and installation costs of plant 
equipment. 

The requirements of FAR 45.505–11 
apply to plant equipment having a unit 
cost of $1,000 or more. 

945.506 Identification. 
The requirements of FAR 45.506 apply 

to Government property having a unit 
cost of $1,000 or more. 

945.570–2 Acquisition of motor vehi-
cles. 

(a) The GSA Interagency Fleet Man-
agement System (GSA-IFMS) is the 
first source of supply for providing 
motor vehicles to contractors; how-
ever, contracting officer approval is re-
quired for contractors to utilize this 
service. 

(b) Prior approval of GSA must be ob-
tained before— 

(1) Fixed-price contractors can use 
the GSA-IFMS; 

(2) DOE-owned motor vehicles can be 
furnished to any contractor in an area 
served by a GSA-IFMS; and 

(3) A contractor can commercially 
lease a motor vehicle for more than 60 
days. 

(c) GSA has the responsibility for ac-
quisition of motor vehicles for Govern-
ment agencies. All requisitions (GSA 
Form 1781) shall be processed in accord-
ance with 41 CFR 101–26.501. 

(d) Contractors shall submit all 
motor vehicle requirements to the con-
tracting officer for approval. 

(e) The acquisition of sedans and sta-
tion wagons is limited to small, sub-
compact, and compact vehicles which 
meet Government fuel economy stand-
ards. The acquisition of light trucks is 
limited to those vehicles which meet 
the current fuel economy standards set 
by Executive Orders 12003 and 12375. 

(f) Cost reimbursement contractors 
may be authorized by the contracting 
officer to utilize GSA Federal Supply 
Schedule 751, Motor Vehicle Rental, for 
short term rentals not to exceed 60 
days, and are required to utilize avail-
able GSA consolidated leasing pro-
grams for long term (60 continuous 
days or longer) commercial leasing of 
passenger vehicles and light trucks. 

(g) The Office of Property Manage-
ment, within the Headquarters pro-
curement organization, shall certify all 
requisitions prior to submittal to GSA 
for the following: 

(1) The acquisition of sedans and sta-
tion wagons. 

(2) The lease (60 continuous days or 
longer) of any passenger automobile. 

(3) The acquisition or lease (60 con-
tinuous days or longer) of light trucks 
less than 8,500 GVWR. 

(h) Purchase requisitions for other 
motor vehicles may be submitted di-
rectly to GSA when approved by the 
contracting officer. 

(i) Contractors shall thoroughly ex-
amine motor vehicles acquired under a 
GSA contract for defects. Any defect 
shall be reported promptly to GSA, and 
repairs shall be made under terms of 
the warranty. 

[49 FR 12032, Mar. 28, 1984, as amended at 59 
FR 9108, Feb. 25, 1994] 

945.570–7 Disposition of motor vehi-
cles. 

(a) The contractor shall dispose of 
DOE-owned motor vehicles as directed 
by the contracting officer. 

(b) DOE-owned motor vehicles may 
be disposed of as exchange/sale items 
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when directed by the contracting offi-
cer; however, a designated DOE official 
must execute the Title Transfer forms. 

945.570–8 Reporting motor vehicle 
data. 

(a) Contractors conducting motor ve-
hicle operations shall forward annually 
(on or before December 1) to the con-
tracting officer their plan for acquisi-
tion of motor vehicles for the next fis-
cal year for review, approval and sub-
mittal to DOE Headquarters. This plan 
shall conform to the fuel efficiency 
standards for motor vehicles for the ap-
plicable fiscal year, as established by 
Executive Orders 12003 and 12375 and as 
implemented by GSA and current DOE 
directives. Additional guidance for the 
preparation of the plan will be issued 
by the contracting officer, as required. 

(b) Contractors operating DOE-owned 
and/or commercially leased (for 60 con-
tinuous days or longer) motor vehicles 
shall prepare and submit the following 
annual year-end reports to the con-
tracting officer: 

(1) DOE Report of Motor Vehicle 
Data (passenger vehicles). 

(2) DOE Report of Truck Data. 

[49 FR 12032, Mar. 28, 1984; 49 FR 38951, Oct. 
2, 1984] 

Subpart 945.6—Reporting, Redis-
tribution, and Disposal of Con-
tractor Inventory 

945.601 Definitions. 

Personal property (See 945.101). 

945.603 Disposal methods. 

945.603–70 Plant clearance function. 

If the plant clearance function has 
not been formally delegated to another 
Federal agency, the contracting officer 
shall assume all responsibilities of the 
plant clearance officer identified in 
FAR Subpart 45.6. 

945.603–71 Disposal of radioactively 
contaminated personal property. 

Special procedures regarding the dis-
posal of radioactively contaminated 
property may be found at 41 CFR 109– 
45.50. 

945.607–2 Recovering precious metals. 

(b) Contractors generating con-
tractor inventory containing precious 
metals shall identify and promptly re-
port such items to the contracting offi-
cer for review, approval and reporting 
to the DOE precious metals pool. This 
includes all precious metals in any 
form, including shapes, scrap or radio-
actively contaminated, except for sil-
ver. Only high grade nonradioactively 
contaminated silver should be reported 
to the precious metals pool. The Oak 
Ridge Operations Office is responsible 
for maintaining the DOE pool. Precious 
metals scrap will be reported to the 
DOE precious metals pool, operated by 
Martin Marietta Energy Systems, M.S. 
8207, P.O. Box 2009, Oak Ridge, TN 
37831. 

[54 FR 27648, June 30, 1989, as amended at 59 
FR 9108, Feb. 25, 1994] 

945.608–2 Standard screening. 

(b)(1) Prior to reporting excess prop-
erty to GSA, all reportable property, as 
identified in Federal Property Manage-
ment Regulations 41 CFR 101–43.4801, 
shall be reported to the contracting of-
fice. The contracting office shall trans-
mit this information via terminal proc-
essing or hard copy to DOE Head-
quarters for centralized screening in 
the DOE Reportable Excess Automated 
Property System (REAPS). Agency 
screening will begin when the item is 
first included in the REAPS monthly 
catalog and will end upon the issuance 
of the following monthly catalog. 

(i) REAPS requires the inclusion of a 
five character address code which iden-
tifies the reporting contractor. The ad-
dress code will be assigned by DOE 
Headquarters upon receipt of a com-
pleted Address Notification form for 
the contractor or DOE office reporting 
the property as excess. 

(ii) Excess screening documents and 
Address Notification forms shall be 
submitted to the Office of Contractor 
Management and Administration, 
within the Headquarters procurement 
organization. 

[49 FR 12032, Mar. 28, 1984; 49 FR 38951, Oct. 
2, 1984, as amended at 59 FR 9108, Feb. 25, 
1994; 62 FR 2312, Jan. 16, 1997] 
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945.608–3 Agency screening. 

Items shall be reported to the con-
tracting office and should be screened 
informally within the contracting of-
fice’s complex of contractors and with 
other known users of the property at 
other DOE locations. 

945.608–4 Limited screening. 

(a) Prior to reporting to GSA, all 
nonreportable property, excluding 
scrap and salvage, shall be reported to 
the contracting office for a 15 day in-
formal screening within the con-
tracting office’s complex of contractors 
and other appropriate DOE field loca-
tions. 

945.608–5 Special items screening. 

Prior to reporting to GSA, that prop-
erty in FAR 45.608–5 (a), (b), and (d) 
shall be reported and screened within 
DOE in accordance with 945.608–2 and 
945.608–3. 

(c) Printing equipment. All printing 
equipment excess to requirements shall 
be reported to the Office of Adminis-
trative Services, Headquarters. 

945.608–6 Waiver of screening require-
ments. 

(a) The Director Office of Property 
Management, within the Headquarters 
procurement organization, is the des-
ignee who may authorize exceptions 
from screening requirements in accord-
ance with the provisions of FAR 45.608– 
6. 

(b) A request to the Director of the 
Office of Property Management, within 
the Headquarters procurement organi-
zation for the waiver of screening re-
quirements must be submitted by the 
HCA with a justification setting forth 
the compelling circumstances war-
ranting the exception. 

[54 FR 27648, June 30, 1989, as amended at 59 
FR 9108, Feb. 25, 1994] 

945.610–4 Contractor inventory in for-
eign countries. 

Contractor inventory located in for-
eign countries will be utilized and dis-
posed of in accordance with DOE-PMR 
41 CFR 109–43.5, and 45.51. 

[49 FR 12032, Mar. 28, 1984; 49 FR 38951, Oct. 
2, 1984] 

PART 947—TRANSPORTATION 

Subpart 947.5—Ocean Transportation by 
U.S. Flag Vessels 

947.506 Procedures. 

Subpart 947.70—Foreign Travel 

Sec. 
947.7000 [Reserved] 
947.7001 Policy. 
947.7002 Contract clause. 

AUTHORITY: 42 U.S.C. 7254; 40 U.S.C. 486(c). 

SOURCE: 49 FR 12038, Mar. 28, 1984, unless 
otherwise noted. 

Subpart 947.5—Ocean 
Transportation by U.S. Flag Vessels 

947.506 Procedures. 

For contract awards involving for-
eign suppliers which will necessitate 
ocean transportation, a copy of the 
award document is to be furnished to 
the Maritime Administration at the 
following address: Inter-Agency Liai-
son, Division of National Cargo, Office 
of Market Development, Maritime Ad-
ministration, 400 7th Street, SW., 
Washington, DC 20590 

Subpart 947.70—Foreign Travel 

SOURCE: 65 FR 81007, Dec. 22, 2000, unless 
otherwise noted. 

947.7000 [Reserved] 

947.7001 Policy. 

Contractor foreign travel shall be 
conducted pursuant to the require-
ments contained in DOE Order 551.1, 
Official Foreign Travel, or any subse-
quent version of the order in effect at 
the time of award. 

947.7002 Contract clause. 

When foreign travel may be required 
under the contract, the contracting of-
ficer shall insert the clause at 48 CFR 
952.247–70, Foreign Travel. 
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PART 949—TERMINATION OF 
CONTRACTS 

Subpart 949.1—General Principles 

Sec. 
949.101 Authorities and responsibilities. 
949.106 Fraud or other criminal conduct. 
949.111 Review of proposed settlements. 

Subpart 949.5—Contract Termination 
Clauses 

949.501 General. 
949.505 Other termination clauses. 

AUTHORITY: 42 U.S.C. 7254; 40 U.S.C. 486(c). 

SOURCE: 49 FR 12038, Mar. 28, 1984, unless 
otherwise noted. 

Subpart 949.1—General Principles 
949.101 Authorities and responsibil-

ities. 
The Procurement Executive shall be 

notified prior to taking any action to 
terminate (a) contracts for the oper-
ation of Government-owned facilities, 
(b) any prime contract or subcontract 
in excess of $10 million, and (c) any 
contract the termination of which is 
likely to provoke unusual interest. 

949.106 Fraud or other criminal con-
duct. 

Any evidence of fraud or other crimi-
nal conduct in connection with the set-
tlement of a contract termination shall 
be reported in accordance with 909.406. 

949.111 Review of proposed settle-
ments. 

(a) The Heads of Contracting Activi-
ties shall establish settlement review 
boards for the review of each termi-
nation settlement or determination of 
amount due under the termination 
clause of a contract or approval or rati-
fication of a subcontract settlement 
when the action involves $50,000 or 
more. 

(b) Settlement review boards may be 
established for actions below $50,000 
when considered desirable by the Head 
of the Contracting Activity or when 
specifically requested by the con-
tracting officer. 

(c) Proposed settlement agreements 
or determinations in excess of contrac-
tual authority of the Heads of Con-
tracting Activities will be transmitted 

to the Procurement Executive for re-
view and approval. 

(d) Contracting officers shall not con-
clude proposed settlement or deter-
minations until the approvals required 
by this subsection have been obtained. 

[49 FR 12038, Mar. 28, 1984, as amended at 59 
FR 9108, Feb. 25, 1994] 

Subpart 949.5—Contract 
Termination Clauses 

949.501 General. 

The standard clauses set forth in 
FAR Subpart 49.5 are applicable as pre-
scribed subject to the cost principles 
referenced in the various termination 
articles shall be in accordance with 
part 931. 

[49 FR 12038, Mar. 28, 1984, as amended at 59 
FR 9108, Feb. 25, 1994] 

949.505 Other termination clauses. 

(f) The clause at 952.249–70 is sug-
gested for use in cost-plus-fixed-fee Ar-
chitect-Engineer contracts. 

PART 950—EXTRAORDINARY 
CONTRACTUAL ACTIONS 

Subpart 950.70—Nuclear Indemnification 
of DOE Contractors 

Sec. 
950.7000 Scope of subpart. 
950.7001 General policy. 
950.7002 Definitions. 
950.7003 Nuclear hazards indemnity. 
950.7004–950.7005 [Reserved] 
950.7006 Statutory nuclear hazards indem-

nity agreement. 
950.7007–950.7008 [Reserved] 
950.7009 Fees. 
950.7010 Financial protection requirements. 

Subpart 950.71—General Contract 
Authority Indemnity 

950.7101 Applicability. 

AUTHORITY: 42 U.S.C. 7101 et seq.; 41 U.S.C. 
418(b); and 50 U.S.C. 2401 et seq. 

SOURCE: 49 FR 12039, Mar. 28, 1984, unless 
otherwise noted. 

VerDate Aug<31>2005 09:09 Dec 12, 2008 Jkt 214206 PO 00000 Frm 00383 Fmt 8010 Sfmt 8010 Y:\SGML\214206.XXX 214206cp
ric

e-
se

w
el

l o
n 

P
R

O
D

P
C

61
 w

ith
 C

F
R



374 

48 CFR Ch. 9 (10–1–08 Edition) § 950.7000 

Subpart 950.70—Nuclear Indem-
nification of DOE Contractors 

§ 950.7000 Scope of subpart. 
This subpart describes the estab-

lished policies concerning indemnifica-
tion of DOE contractors against public 
liability for a nuclear incident arising 
out of or in connection with the con-
tract activity. 

[49 FR 12039, Mar. 28, 1984, as amended at 56 
FR 57827, Nov. 14, 1991] 

§ 950.7001 Applicability 
The policies and procedures of this 

subpart shall govern DOE’s entering 
into agreements of indemnification 
with recipients of a contract whose 
work under the contract involves the 
risk of public liability for a nuclear in-
cident or precautionary evacuation. 

[49 FR 12039, Mar. 28, 1984, as amended at 56 
FR 57827, Nov. 14, 1991] 

950.7002 Definitions. 
DOE contractor means any DOE prime 

contractor, including any agency of the 
Federal Government with which DOE 
has entered into an interagency agree-
ment. 

Nuclear incident means any occur-
rence, including an extraordinary nu-
clear occurrence, within the United 
States causing, within or outside the 
United States, bodily injury, sickness, 
disease, or death, or loss of or damage 
to property, or loss of use of property, 
arising out of or resulting from the ra-
dioactive, toxic, explosive, or other 
hazardous properties of source, special 
nuclear, or byproduct material. The 
term includes any such occurrence out-
side the United States if such occur-
rence involves source, special nuclear, 
or byproduct material owned by, and 
used by or under contract with, the 
United States. 

Person indemnified means: 
(1) With respect to a nuclear incident 

occurring within the United States or 
outside the United States as the term 
is defined above and with respect to 
any nuclear incident in connection 
with the design, development, con-
struction, operation, repair, mainte-
nance, or use of the nuclear ship Sa-
vannah, the person with whom an in-
demnity agreement is executed or who 

is required to maintain financial pro-
tection, and any other person who may 
be liable for public liability; or 

(2) With respect to any other nuclear 
incident occurring outside the United 
States, the person with whom an in-
demnity agreement is executed and 
any other person who may be liable for 
public liability by reason of his activi-
ties under any contract with the Sec-
retary of Energy or any project to 
which indemnification under the provi-
sions of section 170d. of the Atomic En-
ergy Act of 1954, as amended, has been 
extended or under any subcontract, 
purchase order, or other agreement, or 
any tier under any such contract or 
project. 

Public liability means any legal liabil-
ity arising out of or resulting from a 
nuclear incident or precautionary 
evacuation (including all reasonable 
additional costs incurred by a State, or 
a political subdivision of a State, in 
the course of responding to a nuclear 
incident or precautionary evacuation), 
except: (1) Claims under State or Fed-
eral workmen’s compensation acts of 
employees of persons indemnified who 
are employed at the site of and in con-
nection with the activity where the nu-
clear incident occurs; (2) claims arising 
out of an act of war; and (3) whenever 
used in subsections a., c., and k. of sec-
tion 170 of the Atomic Energy Act of 
1954, as amended, claims for loss of, or 
damage to, or loss of use of property 
which is located at the site of and used 
in connection with the licensed activ-
ity where the nuclear incident occurs. 
Public liability also includes damage to 
property of persons indemnified: Pro-
vided, that such property is covered 
under the terms of the financial protec-
tion required, except property which is 
located at the site of and used in con-
nection with the activity where the nu-
clear incident occurs. 

[49 FR 12039, Mar. 28, 1984, as amended at 50 
FR 12185, Mar. 27, 1985; 56 FR 57827, Nov. 14, 
1991] 

950.7003 Nuclear hazards indemnity. 
(a) Section 170d. of the Atomic En-

ergy Act, as amended, requires DOE 
‘‘to enter into agreements of indem-
nification with any person who may 
conduct activities under a contract 
with (DOE) that involve the risk of 
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public liability * * *.’’ However, DOE 
contractors whose activities are al-
ready subject to indemnification by the 
Nuclear Regulatory Commission are 
not eligible for such statutory indem-
nity. See 950.7006 below. 

(b) The Heads of Contracting Activi-
ties shall assure that contracts subject 
to this requirement contain the appro-
priate nuclear hazards indemnity pro-
visions. 

[56 FR 57828, Nov. 14, 1991, as amended at 59 
FR 9108, Feb. 25, 1994] 

950.7004–950.7005 [Reserved] 

950.7006 Statutory nuclear hazards in-
demnity agreement. 

(a) The contract clause contained in 
952.250–70 shall be incorporated in all 
contracts in which the contractor is 
under risk of public liability for a nu-
clear incident or precautionary evacu-
ation arising out of or in connection 
with the contract work, including such 
events caused by a product delivered to 
a DOE-owned facility for use by DOE or 
its contractors. The clause at 952.250–70 
shall be included in contracts with ar-
chitect-engineer contractors for the de-
sign of a DOE facility, the construction 
or operation of which may involve the 
risk of public liability for a nuclear in-
cident or a precautionary evacuation. 

(b) However, this clause shall not be 
included in contracts in which the con-
tractor is subject to Nuclear Regu-
latory Commission (NRC) financial 
protection requirements under section 
170b. of the Act or NRC agreements of 
indemnification under section 170c. or 
k. of the Act for activities to be per-
formed under the contract. 

[56 FR 57828, Nov. 14, 1991, as amended at 59 
FR 9108, Feb. 25, 1994] 

950.7007–950.7008 [Reserved] 

950.7009 Fees. 
No fee will be charged a DOE con-

tractor for a statutory nuclear hazards 
indemnity agreement. 

[49 FR 12039, Mar. 28, 1984, as amended at 56 
FR 57828, Nov. 14, 1991] 

950.7010 Financial protection require-
ments. 

DOE contractors with whom statu-
tory nuclear hazards indemnity agree-

ments under the authority of section 
170d. of the Atomic Energy Act of 1954, 
as amended, are executed will not nor-
mally be required or permitted to fur-
nish financial protection by purchase 
of insurance to cover public liability 
for nuclear incidents. However, if au-
thorized by the DOE Headquarters of-
fice having responsibility for con-
tractor casualty insurance programs, 
DOE contractors may be (a) permitted 
to furnish financial protection to 
themselves or (b) permitted to con-
tinue to carry such insurance at cost 
to the Government if they currently 
maintain insurance for such liability. 

[56 FR 57828, Nov. 14, 1991] 

Subpart 950.71—General Contract 
Authority Indemnity 

950.7101 Applicability. 
(a) The DOE also has general con-

tract authority to enter into indem-
nity agreements with its contractors. 
Under such authority a certain meas-
ure of protection is extended to the 
DOE contractor against risk of liabil-
ity, but the assumption of liability by 
DOE will be expressly subject to the 
availability of appropriated funds. 
Prior to enactment of section 170 of the 
Atomic Energy Act 1954, as amended, 
this authority was exercised in a num-
ber of Atomic Energy Commission con-
tracts and this type of indemnification 
remains in some DOE contracts. 

(b) It is the policy of the DOE, subse-
quent to the enactment of section 170, 
to restrict indemnity agreements with 
DOE contractors, with respect to pro-
tection against public liability for a 
nuclear incident, to the statutory in-
demnity provided under section 170. 
However, it is recognized that cir-
cumstances may exist under which a 
DOE contractor may be exposed to a 
risk of public liability for a nuclear oc-
currence which would not be covered 
by the statutory indemnity. 

(c) While it is normally DOE policy 
to require its non-management and op-
erating contractors to obtain insurance 
coverage against public liability for 
nonnuclear risks, there may be cir-
cumstances in which a contractual in-
demnity may be warranted to protect a 
DOE non-management and operating 
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contractor against liability for unin-
sured nonnuclear risks. 

(d) If circumstances as mentioned in 
paragraph (b) or (c) of this section do 
arise, it shall be the responsibility of 
the Heads of Contracting Activities to 
submit to the Head of the Agency or 
designee for review and decision, all 
pertinent information concerning the 
need for, or desirability of, providing a 
general authority indemnity to a DOE 
contractor. 

(e) Where the indemnified risk is 
nonnuclear, the amount of general au-
thority indemnity extended to a fixed- 
price contractor should normally have 
a maximum obligation equivalent to 
the amount of insurance that the con-
tractor usually carries to cover such 
risks in its other commercial oper-
ations or, if the risk involved is dis-
similar to those normally encountered 
by the contractor, the amount that it 
otherwise would have reasonably pro-
cured to insure this contract risk. 

(f) In the event that a DOE con-
tractor has been extended both a statu-
tory indemnity and a general authority 
indemnity, the general authority in-
demnity will not apply to the extent 
that the statutory indemnity applies. 

(g) The provisions of this subsection 
do not restrict or affect the policy of 
DOE to pay its cost-reimbursement 
type contractors for the allowable cost 
of losses and expenses incurred in the 
performance of the contact work, with-
in the maximum amount of the con-
tract obligation. 

[49 FR 12039, Mar. 28, 1984, as amended at 56 
FR 28102, June 19, 1991. Redesignated and 
amended at 56 FR 57828, Nov. 14, 1991; 59 FR 
9108, Feb. 25, 1994; 61 FR 21977, May 13, 1996; 
62 FR 34861, June 27, 1997] 

PART 951—USE OF GOVERNMENT 
SOURCES BY CONTRACTORS 

Subpart 951.1—Contractor Use of 
Government Supply Sources 

Sec. 
951.101 Policy. 
951.102 Authorization to use Government 

supply sources. 
951.103 Ordering from Government supply 

sources. 

Subpart 951.70—Contractor Employee 
Travel Discounts 

951.7002 Responsibilities. 

AUTHORITY: 42 U.S.C. 7254; 40 U.S.C. 486(c). 

SOURCE: 49 FR 12042, Mar. 28, 1984, unless 
otherwise noted. 

Subpart 951.1—Contractor Use of 
Government Supply Sources 

951.101 Policy. 

(a) It is DOE policy that contractors 
performing under cost-reimbursement 
contracts should meet their require-
ments from Government sources of 
supply when these sources are avail-
able to them, and if it is economically 
advantageous or otherwise in the best 
interest of the Government. 

951.102 Authorization to use Govern-
ment supply sources. 

(a) The Head of the Contracting Ac-
tivity may authorize contractors per-
forming under cost-reimbursement 
contracts and subcontractors per-
forming under cost-reimbursement sub-
contracts, where all higher tier con-
tracts and subcontracts are cost-type, 
to use Government supply sources in 
accordance with the requirements and 
procedures in FAR Part 51, DOE PMR 
41 CFR 109–26, and any necessary ap-
proval from the agency involved. This 
authority may be redelegated to the 
level of contracting officer. Direct ac-
quisition by the DOE, rather than by a 
contractor under cost-reimbursement 
contracts, shall be required where 
deemed necessary by the Head of the 
Contracting Activity in order to carry 
out special requirements of appropria-
tion acts or other applicable laws relat-
ing to particular items. 

(c)(1) The DOE central point of con-
tact for the assignment, correction, or 
deletion of FEDSTRIP activity address 
codes is the Office of Property Manage-
ment, within the Headquarters pro-
curement organization. 

(e)(4)(iii) Materials, supplies, and 
equipment acquired from Government 
sources of supply under the procedures 
described herein must be used exclu-
sively in connection with Government 
work, except as otherwise authorized 
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by the Head of the Contracting Activ-
ity. 

[49 FR 12042, Mar. 28, 1984; 49 FR 38951, Oct. 
2, 1984, as amended at 59 FR 9108, Feb. 25, 
1994] 

951.103 Ordering from Government 
supply sources. 

(b) The Procurement Executive shall 
be informed of instances in which GSA 
sources of supply are not used because 
of the quality of the items available 
from GSA or when a Federal Supply 
Schedule contractor refuses to honor 
an order. 

Subpart 951.70—Contractor 
Employee Travel Discounts 

951.7002 Responsibilities. 

The contracting officer shall insert 
the clause at 952.251–70, Contractor em-
ployee travel discounts, in all cost-re-
imbursable solicitations and contracts 
when significant costs for rail travel, 
car rental, or lodging will be required 
to perform the contract. The con-
tracting officer may furnish the con-
tractor with appropriate identification 
letters. 

[65 FR 81007, Dec. 22, 2000] 
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