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Qualifying Family Member of U-1 Re-
cipient.” An alien in U nonimmigrant
status who is seeking a waiver of sec-
tion 212(a)(9)(B) of the Act, 8 U.S.C.
1182(a)(9)(B) (unlawful presence ground
of inadmissibility triggered by depar-
ture from the United States), must file
Form 1-192 prior to his or her applica-
tion for re-entry to the United States
in accordance with the form instruc-
tions.

(b) Treatment of waiver application. (1)
USCIS, in its discretion, may grant
Form 1-192 based on section 212(d)(14)
of the Act, 8 U.S.C. 1182(d)(14), if it de-
termines that it is in the public or na-
tional interest to exercise discretion to
waive the applicable ground(s) of inad-
missibility. USCIS may not waive a
ground of inadmissibility based upon
section 212(a)(3)(E) of the Act, 8 U.S.C.
1182(a)(3)(E). USCIS, in its discretion,
may grant Form 1-192 based on section
212(d)(3) of the Act, 8 U.S.C. 1182(d)(3),
except where the ground of inadmis-
sibility arises under sections
212()) (A,  B)(A)(D),  B)(A)(iii),
(3)(C), or (3)(E) of the Act, 8 U.S.C.
1182(2) ) (A)()(D),  B)(A)(ii), B)(A)(iii),
(3)(C), or 3)(B).

(2) In the case of applicants inadmis-
sible on criminal or related grounds, in
exercising its discretion USCIS will
consider the number and severity of
the offenses of which the applicant has
been convicted. In cases involving vio-
lent or dangerous crimes or inadmis-
sibility based on the security and re-
lated grounds in section 212(a)(3) of the
Act, USCIS will only exercise favorable
discretion in extraordinary  cir-
cumstances.

(3) There is no appeal of a decision to
deny a waiver. However, nothing in
this paragraph is intended to prevent
an applicant from re-filing a request
for a waiver of ground of inadmis-
sibility in appropriate cases.

(c) Revocation. The Secretary of
Homeland Security, at any time, may
revoke a waiver previously authorized
under section 212(d) of the Act, 8 U.S.C.
118(d). Under no circumstances will the
alien or any party acting on his or her
behalf have a right to appeal from a de-
cision to revoke a waiver.

[72 FR 53035, Sept. 17, 2007]
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PART 213—ADMISSION OF ALIENS
OONSGIVING BOND OR CASH DE-
POSIT

AUTHORITY: 8 U.S.C. 1103; 8 CFR part 2.

§213.1 Admission under bond or cash
deposit.

The district director having jurisdic-
tion over the intended place of resi-
dence of an alien may accept a public
charge bond prior to the issuance of an
immigrant visa to the alien upon re-
ceipt of a request directly from a
United States consular officer or upon
presentation by an interested person of
a notification from the consular officer
requiring such a bond. Upon acceptance
of such a bond, the district director
shall notify the U.S. consular officer
who requested the bond, giving the
date and place of acceptance and the
amount of the bond. The district direc-
tor having jurisdiction over the place
where the examination for admission is
being conducted or the special inquiry
officer to whom the case is referred
may exercise the authority contained
in section 213 of the Act. All bonds and
agreements covering cash deposits
given as a condition of admission of an
alien under section 213 of the Act shall
be executed on Form 1-352 and shall be
in the sum of not less than $1,000. The
officer accepting such deposit shall
give his receipt therefor on Form 1-305.
For procedures relating to bond riders,
acceptable sureties, cancellation or
breaching of bonds, see §103.6 of this
chapter.

[29 FR 10579, July 30, 1964, as amended at 32
FR 9626, July 4, 1967; 62 FR 10349, Mar. 6, 1997]

PART 213a—AFFIDAVITS OF SUP-
PORT ON BEHALF OF IMMI-
GRANTS
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213a.4 Actions for reimbursement, public
notice, and congressional reports.
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fidavits of support.
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otherwise noted.
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§213a.1 Definitions.

As used in this part, the term:

Domicile means the place where a
sponsor has his or her principal resi-
dence, as defined in section 101(a)(33) of
the Act, with the intention to main-
tain that residence for the foreseeable
future.

Federal poverty line means the level of
income equal to the poverty guidelines
as issued by the Secretary of Health
and Human Services in accordance
with 42 U.S.C. 9902 that is applicable to
a household of the size involved. For
purposes of considering the Form 1-864,
Affidavit of Support Under Section
213A of the Act, the Service and Con-
sular Posts will use the most recent in-
come-poverty guidelines published in
the FEDERAL REGISTER by the Depart-
ment of Health and Human Services.
These guidelines are updated annually,
and the Service and Consular Posts
will begin to use updated guidelines on
the first day of the second month after
the date the guidelines are published in
the FEDERAL REGISTER.

Household income means the income
used to determine whether the sponsor
meets the minimum income require-
ments under sections 213A(f)(1)(E),
213A(f)(3), or 213A(f)(5) of the Act. It in-
cludes the income of the sponsor, and
of the sponsor’s spouse and any other
person included in determining the
sponsor’s household size, if the spouse
or other person is at least 18 years old
and has signed a U.S. Citizenship and
Immigration Services (USCIS) Form I-
864A, Affidavit of Support Contract Be-
tween Sponsor and Household Member,
on behalf of the sponsor and intending
immigrants. The ‘‘household income”
may not, however, include the income
of an intending immigrant, unless the
intending immigrant is either the
sponsor’s spouse or has the same prin-
cipal residence as the sponsor and the
preponderance of the evidence shows
that the intending immigrant’s income
results from the intending immigrant’s
lawful employment in the United
States or from some other lawful
source that will continue to be avail-
able to the intending immigrant after
he or she acquires permanent resident
status. The prospect of employment in
the United States that has not yet ac-

8 CFR Ch. | (1-1-08 Edition)

tually begun will not be sufficient to
meet this requirement.

Household size means the number ob-
tained by adding the number of persons
specified in this definition. In calcu-
lating household size, no individual
shall be counted more than once. If the
intending immigrant’s spouse or child
is a citizen or already holds the status
of an alien lawfully admitted for per-
manent residence, then the sponsor
should not include that spouse or child
in determining the total household
size, unless the intending immigrant’s
spouse or child is a dependent of the
sponsor.

(1) In all cases, the household size in-
cludes the sponsor, the sponsor’s
spouse and all of the sponsor’s chil-
dren, as defined in section 101(b)(1) of
the Act (other than a stepchild who
meets the requirements of section
101(b)(1)(B) of the Act, if the stepchild
does not reside with the sponsor, is not
claimed by the sponsor as a dependent
for tax purposes, and is not seeking to
immigrate based on the stepparent/
stepchild relationship), unless these
children have reached the age of major-
ity under the law of the place of domi-
cile and the sponsor did not claim them
as dependents on the sponsor’s Federal
income tax return for the most recent
tax year. The following persons must
also be included in calculating the
sponsor’s household size: Any other
persons (whether related to the sponsor
or not) whom the sponsor has claimed
as dependents on the sponsor’s Federal
income tax return for the most recent
tax year, even if such persons do not
have the same principal residence as
the sponsor, plus the number of aliens
the sponsor has sponsored under any
other Forms 1-864 for whom the spon-
sor’s support obligation has not termi-
nated, plus the number of aliens to be
sponsored under the current Form I-
864, even if such aliens do not or will
not have the same principal residence
as the sponsor. If a child, as defined in
section 101(b)(1) of the Act, or spouse of
the principal intending immigrant is
an alien who does not currently reside
in the United States and who either is
not seeking to immigrate at the same
time as, or will not seek to immigrate
within six months of the principal in-
tending immigrant’s immigration, the
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sponsor may exclude that child or
spouse in calculating the sponsor’s
household size.

(2) If the sponsor chooses to do so,
the sponsor may add to the number of
persons specified in the first part of
this definition the number of relatives
(as defined in this section) of the spon-
sor who have the same principal resi-
dence as the sponsor and whose income
will be relied on to meet the require-
ments of section 213A of the Act and
this part.

Immigration Officer, solely for pur-
poses of this part, includes a Consular
Officer, as defined by section 101(a)(9)
of the Act, as well as an Immigration
Officer, as defined by §103.1(j) of this
chapter.

Income means an individual’s total
income (adjusted gross income for
those who file IRS Form 1040EZ) for
purposes of the individual’s U.S. Fed-
eral income tax liability, including a
joint income tax return (e.g., line 22 on
the 2004 IRS Form 1040, line 15 on the
2004 IRS Form 1040A, or line 4 on the
2004 IRS Form 1040EZ or the cor-
responding line on any future revision
of these IRS Forms). Only an individ-
ual’s Federal income tax return—that
is, neither a state or territorial income
tax return nor an income tax return
filed with a foreign government—shall
be filed with an affidavit of support,
unless the individual had no duty to
file a Federal income tax return, and
claims that his or her state, territorial
or foreign taxable income is sufficient
to establish the sufficiency of the affi-
davit of support.

Intending immigrant means any bene-
ficiary of an immigrant visa petition
filed under section 204 of the Act, in-
cluding any alien who will accompany
or follow-to-join the principal bene-
ficiary.

Joint sponsor means any individual
who meets the requirements of section
213A(F)(1)(A), (B), (C), and (E) of the Act
and 8 CFR 213a.2(c)(1)(i), and who, as
permitted by section 213A(f)(5)(A) of
the Act, is willing to submit a Form I-
864 and accept joint and several liabil-
ity with the sponsor or substitute spon-
sor, in any case in which the sponsor’s
or substitute sponsor’s household in-
come is not sufficient to satisfy the re-
quirements of section 213A of the Act.

§213a.1

Means-tested public benefit means ei-
ther a Federal means-tested public
benefit, which is any public benefit
funded in whole or in part by funds pro-
vided by the Federal Government that
the Federal agency administering the
Federal funds has determined to be a
Federal means-tested public benefit
under the Personal Responsibility and
Work Opportunity Reconciliation Act
of 1996, Public Law 104-193, or a State
means-tested public benefit, which is
any public benefit for which no Federal
funds are provided that a State, State
agency, or political subdivision of a
State has determined to be a means-
tested public benefit. No benefit shall
be considered to be a means-tested pub-
lic benefit if it is a benefit described in
sections 401(b), 411(b), 422(b) or 423(d) of
Public Law 104-193.

Program official means the officer or
employee of any Federal, State, or
local government agency or of any pri-
vate agency that administers any
means-tested public benefit program
who has authority to act on the agen-
cy’s behalf in seeking reimbursement
of means-tested public benefits.

Relative means a husband, wife, fa-
ther, mother, child, adult son, adult
daughter, brother, or sister.

Significant ownership interest means
an ownership interest of 5 percent or
more in a for-profit entity that filed an
immigrant visa petition to accord a
prospective employee an immigrant
status under section 203(b) of the Act.

Sponsor means an individual who is
either required to execute or has exe-
cuted a Form 1-864 under this part.

Sponsored immigrant means any alien
who was an intending immigrant, once
that person has been lawfully admitted
for permanent residence, so that the af-
fidavit of support filed for that person
under this part has entered into force.

Substitute sponsor means an indi-
vidual who meets the requirements of
section 213A(f)(1)(A), (B), (C), and (E) of
the Act and 8 CFR 213a.2(c)(1)(i), who is
related to the principal intending im-
migrant in one of the ways described in
section 213A(f)(5)(B) of the Act, and
who is willing to sign a Form 1-864 in
place of the now-deceased person who
filed the Form 1-130 or Form I1-129F
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that provides the basis for the intend-
ing immigrant’s ability to seek perma-
nent residence.

[62 FR 54352, Oct. 20, 1997, as amended at 71
FR 35749, June 21, 2006]

§213a.2 Use of affidavit of support.

(a) General. (1)(i)(A) In any case speci-
fied in paragraph (a)(2) of this section,
an intending immigrant is inadmissible
as an alien likely to become a public
charge, unless the qualified sponsor
specified in paragraph (b) of this sec-
tion or a substitute sponsor and, if nec-
essary, a joint sponsor, has executed on
behalf of the intending immigrant a
Form 1-864, Affidavit of Support Under
Section 213A of the Act, in accordance
with section 213A of the Act, this sec-
tion, and the instructions on Form I-
864. The sponsor may use the Form I-
864EZ, EZ Affidavit of Support Under
Section 213A of the Act, rather than
the Form 1-864, if the sponsor meets
the eligibility requirements on the in-
structions for the Form I-864EZ. Each
reference in this section to Form 1-864
is deemed to be a reference to Form I-
864EZ for any case in which the sponsor
is eligible to use the Form I-864EZ.

(B) If the intending immigrant
claims that, under paragraph
@@)(i1)(A), (C), or (E) of this section,
the intending immigrant is exempt

from the requirement to file a Form I-
864, the intending immigrant must in-
clude with his or her application for an
immigrant visa or adjustment of status
a properly completed Form 1-864W, In-
tending Immigrant’s 1-864 Exemption.

(ii) An affidavit of support is exe-
cuted when a sponsor signs a Form I-
864 and that Form 1-864 is submitted,
together with the current edition of
Form 1-864P and the initial evidence
required by this section, in accordance
with this paragraph. The current edi-
tion Form 1-864P is available on the
Internet at http://www.uscis.gov/graph-
ics/formsfee/forms. Those without Inter-
net access may call (800) 870-3676 to ob-
tain the Form 1-864P.

(A) If the intending immigrant is ap-
plying for an immigrant visa, the in-
tending immigrant must submit the
Form 1-864 (and any Forms 1-864A) to
the Department of State officer with
jurisdiction over the intending immi-
grant’s application for an immigrant

8 CFR Ch. | (1-1-08 Edition)

visa, in accordance with instructions
from the Department of State officer
or the National Visa Center;

(B) If the intending immigrant is ap-
plying for adjustment of status, the in-
tending immigrant must submit the
Form 1-864 (and any Forms 1-864A)
with the application for adjustment of
status.

(iii) There must be a separate Form
1-864 (and any Form(s) 1-864A), with
original signatures, for each principal
visa petition beneficiary.

(iv) Each immigrant who will accom-
pany the principal intending immi-
grant must be included on Form 1-864
(and any Forms 1-864A). See paragraph
(f) of this section for further informa-
tion concerning immigrants who in-
tend to accompany or follow the prin-
cipal intending immigrant to the
United States.

(v)(A) Except as provided for under
paragraph (a)(1)(v)(B) of this section,
the Department of State officer, immi-
gration officer, or immigration judge
shall determine the sufficiency of a
Form 1-864 or 1-864A based on the spon-
sor’s, substitute sponsor’s, or joint
sponsor’s reasonably expected house-
hold income in the year in which the
intending immigrant filed the applica-
tion for an immigrant visa or for ad-
justment of status, and based on the
evidence submitted with the Form I-
864 or Form I1-864A and the Poverty
Guidelines in effect when the intending
immigrant filed the application for an
immigrant visa or adjustment of sta-
tus.

(B) If more than one year passes be-
tween the filing of the Form 1-864 or
Form 1-864A and the hearing, inter-
view, or examination of the intending
immigrant concerning the intending
immigrant’s application for an immi-
grant visa or adjustment of status, and
the Department of State officer, immi-
gration officer or immigration judge
determines, in the exercise of discre-
tion, that the particular facts of the
case make the submission of additional
evidence necessary to the proper adju-
dication of the case, then the Depart-
ment of State officer, immigration offi-
cer or immigration judge may direct
the intending immigrant to submit ad-
ditional evidence. A Department of
State officer or immigration officer
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shall make the request in writing, and
provide the intending immigrant not
less than 30 days to submit the addi-
tional evidence. An immigration judge
may direct the intending immigrant to
submit additional evidence and also set
the deadline for submission of the ini-
tial evidence in any manner permitted
under subpart C of 8 CFR part 1003 and
any local rules of the Immigration
Court. If additional evidence is re-
quired under this paragraph, an intend-
ing immigrant must submit additional
evidence (including copies or tran-
scripts of any income tax returns for
the most recent tax year) concerning
the income or employment of the spon-
sor, substitute sponsor, joint sponsor,
or household member in the year in
which the Department of State officer,
immigration officer, or immigration
judge makes the request for additional
evidence. In this case, the sufficiency
of the Form 1-864 and any Form 1-864A
will be determined based on the spon-
sor’s, substitute sponsor’s, or joint
sponsor’s reasonably expected house-
hold income in the year the Depart-
ment of State officer, immigration offi-
cer or immigration judge makes the re-
quest for additional evidence, and
based on the evidence submitted in re-
sponse to the request for additional
evidence and on the Poverty Guidelines
in effect when the request for evidence
was issued.

(2)(i) Except for cases specified in
paragraph (a)(2)(ii) of this section,
paragraph (a)(1) of this section applies
to any application for an immigrant
visa or for adjustment of status filed
on or after December 19, 1997, in which
an intending immigrant seeks an im-
migrant visa, admission as an immi-
grant, or adjustment of status as:

(A) An immediate relative under sec-
tion 201(b)(2)(A)(i) of the Act, including
orphans and any alien admitted as a K
nonimmigrant when the alien seeks ad-
justment of status;

(B) A family-based immigrant under
section 203(a) of the Act; or

(C) An employment-based immigrant
under section 203(b) of the Act, if a rel-
ative (as defined in 8 CFR 213a.1) of the
intending immigrant is a citizen or an
alien lawfully admitted for permanent
residence who either filed the employ-
ment-based immigrant petition or has

§213a.2

a significant ownership interest in the
entity that filed the immigrant visa
petition on behalf of the intending im-
migrant. An affidavit of support under
this section is not required, however, if
the relative is a brother or sister of the
intending immigrant, unless the broth-
er or sister is a citizen.

(ii) Paragraph (a)(1) of this section
shall not apply if the intending immi-
grant:

(A) Filed a visa petition on his or her
own behalf pursuant to section
204(a)(1)(A)(ii), (iii), or (iv) or section
204(a)(1)(B)(ii) or (iii) of the Act, or who
seeks to accompany or follow-to-join
an immigrant who filed a visa petition
on his or his own behalf pursuant to
section 204(a)(1)(A)(ii), (iii), or (iv) or
section 204(a)(1)(B)(ii) or (iii) of the
Act;

(B) Seeks admission as an immigrant
on or after December 19, 1997, in a cat-
egory specified in paragraph (a)(2)(i) of
this section with an immigrant visa
issued on the basis of an immigrant
visa application filed with the Depart-
ment of State officer before December
19, 1997,

(C) Establishes, on the basis of the
alien’s own Social Security Adminis-
tration record or those of his or her
spouse or parent(s), that he or she has
already worked, or under section
213A(a)(3)(B) of the Act, can already be
credited with, 40 qualifying quarters of
coverage as defined under title Il of the
Social Security Act, 42 U.S.C. 401, et
seq;

(D) Is a child admitted under section
211(a) of the Act and 8 CFR 211.1(b)(1);
or

(E) Is the child of a citizen, if the
child is not likely to become a public
charge (other than because of the pro-
vision of section 212(a)(4)(C) of the
Act), and the child’s lawful admission
for permanent residence will result
automatically in the child’s acquisi-
tion of citizenship under section 320 of
the Act, as amended. This exception
applies to an alien orphan if the citizen
parent(s) has (or have) legally adopted
the alien orphan before the alien or-
phan’s acquisition of permanent resi-
dence, and if both adoptive parents per-
sonally saw and observed the alien or-
phan before or during the foreign adop-
tion proceeding. An affidavit of support
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under this part is still required if the
citizen parent(s) will adopt the alien
orphan in the United States only after
the alien orphan’s acquisition of per-
manent residence. If the citizen par-
ent(s) adopted the alien orphan abroad,
but at least one of the adoptive parents
did not see and observe the alien or-
phan before or during the foreign adop-
tion proceeding, then an affidavit of
support under this part is still re-
quired, unless the citizen parent estab-
lishes that, under the law of the State
of the alien orphan’s intended resi-
dence in the United States, the foreign
adoption decree is entitled to recogni-
tion without the need for a formal ad-
ministrative or judicial proceeding in
the State of proposed residence. In the
case of a child who immigrates as a
Convention adoptee, as defined in 8
CFR 204.301, this exception applies if
the child was adopted by the petitioner
in the Convention country. An affi-
davit of support under this part is still
required in the case of a child who im-
migrates as a Convention adoptee if
the petitioner will adopt the child in
the United States only after the child’s
acquisition of permanent residence.

(b) Affidavit of support sponsors. The
following individuals must execute
Form 1-864 on behalf of the intending
immigrant in order for the intending
immigrant to be found admissible on
public charge grounds:

(1) For immediate relatives and family-
based immigrants. The person who filed
the Form 1-130 or Form 1-600 immi-
grant visa petition (or the Form I1-129F
petition, for a K nonimmigrant seeking
adjustment), the approval of which
forms the basis of the intending immi-
grant’s eligibility to apply for an im-
migrant visa or adjustment of status as
an immediate relative or a family-
based immigrant, must execute a Form
1-864 on behalf of the intending immi-
grant. If the intending immigrant is
the beneficiary of more than one ap-
proved immigrant visa petition, it is
the person who filed the petition that
is actually the basis for the intending
immigrant’s eligibility to apply for an
immigrant visa or adjustment of status
who must file the Form 1-864.

(2) For employment-based immigrants. A
relative of an intending immigrant
seeking an immigrant visa under sec-

8 CFR Ch. | (1-1-08 Edition)

tion 203(b) of the Act must file a Form
1-864 if the relative either filed the im-
migrant visa petition on behalf of the
intending immigrant or owns a signifi-
cant ownership interest in an entity
that filed an immigrant visa petition
on behalf of the intending immigrant,
but only if the relative is a citizen or
an alien lawfully admitted for perma-
nent residence. If the intending immi-
grant is the beneficiary of more than
one relative’s employment-based immi-
grant visa petition, it is the relative
who filed the petition that is actually
the basis for the intending immigrant’s
eligibility to apply for an immigrant
visa or adjustment of status who must
file the Form 1-864.

(c) Sponsorship requirements. (1)(i)
General. A sponsor must be:

(A) At least 18 years of age;

(B) Domiciled in the United States or
any territory or possession of the
United States; and

(C)(1) A citizen or an alien lawfully
admitted for permanent residence in
the case described in paragraph (a)(2)(i)
of this section; or

(2) A citizen or national or an alien
lawfully admitted for permanent resi-
dence if the individual is a substitute
sponsor or joint sponsor.

(ii) Determination of domicile. (A) If
the sponsor is residing abroad, but only
temporarily, the sponsor bears the bur-
den of proving, by a preponderance of
the evidence, that the sponsor’s domi-
cile (as that term is defined in 8 CFR
213a.1) remains in the United States,
provided, that a permanent resident
who is living abroad temporarily is
considered to be domiciled in the
United States if the permanent resi-
dent has applied for and obtained the
preservation of residence benefit under
section 316(b) or section 317 of the Act,
and provided further, that a citizen who
is living abroad temporarily is consid-
ered to be domiciled in the United
States if the citizen’s employment
abroad meets the requirements of sec-
tion 319(b)(1) of the Act.

(B) If the sponsor is not domiciled in
the United States, the sponsor can still
sign and submit a Form 1-864 so long as
the sponsor satisfies the Department of
State officer, immigration officer, or
immigration judge, by a preponderance
of the evidence, that the sponsor will
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establish a domicile in the United
States on or before the date of the
principal intending immigrant’s admis-
sion or adjustment of status. The in-
tending immigrant will be inadmissible
under section 212(a)(4) of the Act, and
the immigration officer or immigra-
tion judge must deny the intending im-
migrant’s application for admission or
adjustment of status, if the sponsor has
not, in fact, established a domicile in
the United States on or before the date
of the decision on the principal intend-
ing immigrant’s application for admis-
sion or adjustment of status. In the
case of a sponsor who comes to the
United States intending to establish
his or her principal residence in the
United States at the same time as the
principal intending immigrant’s ar-
rival and application for admission at a
port-of-entry, the sponsor shall be
deemed to have established a domicile
in the United States for purposes of
this paragraph, unless the sponsor is
also a permanent resident alien and the
sponsor’s own application for admis-
sion is denied and the sponsor leaves
the United States under a removal
order or as a result of the sponsor’s
withdrawal of the application for ad-
mission.

(2) Demonstration of ability to support
intending immigrants. In order for the
intending immigrant to overcome the
public charge ground of inadmis-
sibility, the sponsor must demonstrate
the means to maintain the intending
immigrant at an annual income of at
least 125 percent of the Federal poverty
line. If the sponsor is on active duty in
the Armed Forces of the United States
(other than active duty for training)
and the intending immigrant is the
sponsor’s spouse or child, the sponsor’s
ability to maintain income must equal
at least 100 percent of the Federal pov-
erty line.

(i) Proof of income. (A) The sponsor
must include with the Form 1-864 ei-
ther a photocopy or an Internal Rev-
enue Service-issued transcript of his or
her complete Federal income tax re-
turn for the most recent taxable year
(counting from the date of the signing,
rather than the filing, of the Form I-
864). However, the sponsor may, at his
or her option, submit tax returns for
the three most recent years if the spon-

§213a.2

sor believes that these additional tax
returns may help in establishing the
sponsor’s ability to maintain his or her
income at the applicable threshold set
forth in Form 1-864P, Poverty Guide-
lines. Along with each transcript or
photocopy, the sponsor must also sub-
mit as initial evidence copies of all
schedules filed with each return and (if
the sponsor submits a photocopy, rath-
er than an IRS transcript of the tax re-
turn(s)) all Forms W-2 (if the sponsor
relies on income from employment)
and Forms 1099 (if the sponsor relies on
income from sources documented on
Forms 1099) in meeting the income
threshold. The sponsor may also in-
clude as initial evidence: Letter(s) evi-
dencing his or her current employment
and income, paycheck stub(s) (showing
earnings for the most recent six
months, financial statements, or other
evidence of the sponsor’s anticipated
household income for the year in which
the intending immigrant files the ap-
plication for an immigrant visa or ad-
justment of status. By executing Form
1-864, the sponsor certifies under pen-
alty of perjury under United States law
that the evidence of his or her current
household income is true and correct
and that each transcript or photocopy
of each income tax return is a true and
correct transcript or photocopy of the
return that the sponsor filed with the
Internal Revenue Service for that tax-
able year.

(B) If the sponsor had no legal duty
to file a Federal income tax return for
the most recent tax year, the sponsor
must explain why he or she had no
legal duty to a file a Federal income
tax return for that year. If the sponsor
claims he or she had no legal duty to
file for any reason other than the level
of the sponsor’s income for that year,
the initial evidence submitted with the
Form 1-864 must also include any evi-
dence of the amount and source of the
income that the sponsor claims was ex-
empt from taxation and a copy of the
provisions of any statute, treaty, or
regulation that supports the claim that
he or she had no duty to file an income
tax return with respect to that income.
If the sponsor had no legal obligation
to file a Federal income tax return, he
or she may submit other evidence of
annual income. The fact that a sponsor
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had no duty to file a Federal income
tax return does not relieve the sponsor
of the duty to file Form 1-864.

(C)(1) The sponsor’s ability to meet
the income requirement will be deter-
mined based on the sponsor’s household
income. In establishing the household
income, the sponsor may rely entirely
on his or her personal income, if it is
sufficient to meet the income require-
ment. The sponsor may also rely on the
income of the sponsor’s spouse and of
any other person included in deter-
mining the sponsor’s household size, if
the spouse or other person is at least 18
years old and has completed and signed
a Form 1-864A. A person does not need
to be a U.S. citizen, national, or alien
lawfully admitted for permanent resi-
dence in order to sign a Form I-864A.

(2) Each individual who signs Form |-
864A agrees, in consideration of the
sponsor’s signing of the Form 1-864, to
provide to the sponsor as much finan-
cial assistance as may be necessary to
enable the sponsor to maintain the in-
tending immigrants at the annual in-
come level required by section
213A(a)(1)(A) of the Act, to be jointly
and severally liable for any reimburse-
ment obligation that the sponsor may
incur, and to submit to the personal ju-
risdiction of any court that has subject
matter jurisdiction over a civil suit to
enforce the contract or the affidavit of
support. The sponsor, as a party to the
contract, may bring suit to enforce the
contract. The intending immigrants
and any Federal, state, or local agency
or private entity that provides a
means-tested public benefit to an in-
tending immigrant are third party
beneficiaries of the contract between
the sponsor and the other individual or
individuals on whose income the spon-
sor relies and may bring an action to
enforce the contract in the same man-
ner as third party beneficiaries of other
contracts.

(3) If there is no spouse or child im-
migrating with the intending immi-
grant, then there will be no need for
the intending immigrant to sign a
Form 1-864A, even if the sponsor will
rely on the continuing income of the
intending immigrant to meet the in-
come requirement. If, however, the
sponsor seeks to rely on an intending
immigrant’s continuing income to es-
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tablish the sponsor’s ability to support
the intending immigrant’s spouse or
children, then the intending immigrant
whose income is to be relied on must
sign the Form 1-864A.

(4) If the sponsor relies on the income
of any individual who has signed Form
1-864A, the sponsor must also include
with the Form 1-864 and Form 1-864A,
with respect to the person who signed
the Form 1-864A, the initial evidence
required under paragraph (c)(2)(i)(A) of
this section. The household member’s
tax return(s) must be for the same tax
year as the sponsor’s tax return(s). An
individual who signs Form 1-864A cer-
tifies, under penalty of perjury, that
the submitted transcript or photocopy
of the tax return is a true and correct
transcript or photocopy of the Federal
income tax return filed with the Inter-
nal Revenue Service, and that the in-
formation concerning that person’s em-
ployment and income is true and cor-
rect.

(5) If the person who signs the Form
1-864A is not an intending immigrant,
and is any person other than the spon-
sor’s spouse or a claimed dependent of
the sponsor, the sponsor must also at-
tach proof that the person is a relative
(as defined in 8 CFR 213a.1) of the spon-
sor and that the Form I-864A signer
has the same principal residence as the
sponsor. If an intending immigrant
signs a Form 1-864A, the sponsor must
also provide proof that the sponsored
immigrant has the same principal resi-
dence as the sponsor, unless the spon-
sored Iimmigrant is the sponsor’s
spouse.

(D) Effect of failure to file income tax
returns. If a sponsor, substitute spon-
sor, joint sponsor, or household mem-
ber did not file a Federal income tax
return for the year for which a tran-
script or photocopy must be provided,
the Form 1-864 or Form 1-864A will not
be considered sufficient to satisfy the
requirements of section 213A of the
Act, even if the household income
meets the requirements of section 213A
of the Act, unless the sponsor, sub-
stitute sponsor, joint sponsor, or
household member proves, by a prepon-
derance of the evidence, that he or she
had no duty to file. If the sponsor, sub-
stitute sponsor, joint sponsor or house-
hold member cannot prove that he or
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she had no duty to file, then the Form
1-864 or Form 1-864A will not be consid-
ered sufficient to satisfy the require-
ments of section 213A of the Act until
the sponsor, substitute sponsor, joint
sponsor, or household member proves
that he or she has satisfied the obliga-
tion to file the tax return and provides
a transcript or copy of the return.

(ii) Determining the sufficiency of an
affidavit of support. The sufficiency of
an affidavit of support shall be deter-
mined in accordance with this para-
graph.

(A) Income. The sponsor must first
calculate the total income attributable
to the sponsor under paragraph
(©)(2)(i)(C) of this section for the year
in which the intending immigrant filed
the application for an immigrant visa
or adjustment of status.

(B) Number of persons to be supported.
The sponsor must then determine his
or her household size as defined in 8
CFR 213a.1.

(C) Sufficiency of income. Except as
provided in this paragraph, or in para-
graph (a)(1)(v)(B) of this section, the
sponsor’s affidavit of support shall be
considered sufficient to satisfy the re-
quirements of section 213A of the Act
and this section if the reasonably ex-
pected household income for the year
in which the intending immigrant filed
the application for an immigrant visa
or adjustment of status, calculated
under paragraph (c)(2)(iii)(A) of this
section, would equal at least 125 per-
cent of the Federal poverty line for the
sponsor’s household size as defined in 8
CFR 213a.1, under the Poverty Guide-
lines in effect when the intending im-
migrant filed the application for an im-
migrant visa or for adjustment of sta-
tus, except that the sponsor’s income
need only equal at least 100 percent of
the Federal poverty line for the spon-
sor’s household size, if the sponsor is
on active duty (other than for training)
in the Armed Forces of the United
States and the intending immigrant is
the sponsor’s spouse or child. The spon-
sor’s household income for the year in
which the intending immigrant filed
the application for an immigrant visa
or adjustment of status shall be given
the greatest evidentiary weight; any
tax return and other information relat-
ing to the sponsor’s financial history
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will serve as evidence tending to show
whether the sponsor is likely to be able
to maintain his or her income in the
future. If the projected household in-
come for the year in which the intend-
ing immigrant filed the application for
an immigrant visa or adjustment of
status meets the applicable income
threshold, the affidavit of support may
be held to be insufficient on the basis
of the household income but only if, on
the basis of specific facts, including a
material change in employment or in-
come history of the sponsor, substitute
sponsor, joint sponsor or household
member, the number of aliens included
in Forms 1-864 that the sponsor has
signed but that have not yet entered
into force in accordance with para-
graph (e) of this section, or other rel-
evant facts, it is reasonable to infer
that the sponsor will not be able to
maintain his or her household income
at a level sufficient to meet his or her
support obligations.

(iii) Inability to meet income require-
ment. (A) If the sponsor is unable to
meet the minimum income require-
ment in paragraph (c)(2)(iii) of this sec-
tion, the intending immigrant is inad-
missible under section 212(a)(4) of the
Act unless:

(1) The sponsor, the intending immi-
grant or both, can meet the significant
assets provision of paragraph
(©)(2)(iv)(B) of this section; or

(2) A joint sponsor executes a sepa-
rate Form 1-864.

(B) Significant assets. The sponsor
may submit evidence of the sponsor’s
ownership of significant assets, such as
savings accounts, stocks, bonds, cer-
tificates of deposit, real estate, or
other assets. An intending immigrant
may submit evidence of the intending
immigrant’s assets as a part of the affi-
davit of support, even if the intending
immigrant is not required to sign a
Form 1-864A. The assets of any person
who has signed a Form 1-864A may also
be considered in determining whether
the assets are sufficient to meet this
requirement. To qualify as ‘“‘significant
assets’ the combined cash value of all
the assets (the total value of the assets
less any offsetting liabilities) must ex-
ceed:

255



§213a.2

(1) If the intending immigrant is the
spouse or child of a United States cit-
izen (and the child has reached his or
her 18th birthday), three times the dif-
ference between the sponsor’s house-
hold income and the Federal poverty
line for the sponsor’s household size
(including all immigrants sponsored in
any affidavit of support in force or sub-
mitted under this section);

(2) If the intending immigrant is an
alien orphan who will be adopted in the
United States after the alien orphan
acquires permanent residence (or in
whose case the parents will need to
seek a formal recognition of a foreign
adoption under the law of the State of
the intending immigrant’s proposed
residence because at least one of the
parents did not see the child before or
during the adoption), and who will, as
a result of the adoption or formal rec-
ognition of the foreign adoption, ac-
quire citizenship under section 320 of
the Act, the difference between the
sponsor’s household income and the
Federal poverty line for the sponsor’s
household size (including all immi-
grants sponsored in any affidavit of
support in force or submitted under
this section);

(3) In all other cases, five times the
difference between the sponsor’s house-
hold income and the Federal poverty
line for the sponsor’s household size
(including all immigrants sponsored in
any affidavit of support in force or sub-
mitted under this section).

(C) Joint sponsor. A joint sponsor
must execute a separate Form 1-864 on
behalf of the intending immigrant(s)
and be willing to accept joint and sev-
eral liability with the sponsor or sub-
stitute sponsor. A joint sponsor must
meet all the eligibility requirements
under paragraph (c)(1) of this section,
except that the joint sponsor does not
have to have filed a visa petition on be-
half of the intending immigrant. The
joint sponsor must demonstrate his or
her ability to support the intending
immigrant in the manner specified in
paragraph (c)(2) of this section. A joint
sponsor’s household income must meet
or exceed the income requirement in
paragraph (c)(2)(iii) of this section un-
less the joint sponsor can demonstrate
significant assets as provided in para-
graph (c)(2)(iv)(A) of this section. The
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joint sponsor’s household income must
equal at least 125% of the Poverty
Guidelines for the joint sponsor’s
household size, unless the joint sponsor
is on active duty in the Armed Forces
and the intending immigrant is the
joint sponsor’s spouse or child, in
which case the joint sponsor’s house-
hold income is sufficient if it equals at
least 100% of the Poverty Guidelines
for the joint sponsor’s household size.
An intending immigrant may not have
more than one joint sponsor, but, if the
joint sponsor’s household income is not
sufficient to meet the income require-
ment with respect to the principal in-
tending immigrant, any spouse and all
the children who, under section 203(d)
of the Act, seek to accompany the prin-
cipal intending immigrant, then the
joint sponsor may specify on the Form
1-864 that the Form 1-864 is submitted
only on behalf of the principal intend-
ing immigrant and those accom-
panying family members specifically
listed on the Form 1-864. The remain-
ing accompanying family members will
then be inadmissible under section
212(a)(4) of the Act unless a second
joint sponsor submits a Form 1-864 on
behalf of all the remaining family
members who seek to accompany the
principal intending immigrant and who
are not included in the first joint spon-
sor’s Form 1-864. There may not be
more than two joint sponsors for the
family group consisting of the prin-
cipal intending immigrant and the ac-
companying spouse and children who
will accompany the principal intending
immigrant.

(D) Substitute sponsor. In a family-
sponsored case, if the visa petitioner
dies after approval of the visa petition,
but the U.S. Citizenship and Immigra-
tion Services determines, under 8 CFR
205.1(a)(3)(i)(C), that for humanitarian
reasons it would not be appropriate to
revoke approval of the visa petition,
then a substitute sponsor, as defined in
8 CFR 213a.1, may sign the Form 1-864.
The substitute sponsor must meet all
the requirements of this section that
would have applied to the visa peti-
tioner, had the visa petitioner survived
and been the sponsor. The substitute
sponsor’s household income must equal
at least 125% of the Poverty Guidelines
for the substitute sponsor’s household
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size, unless the intending immigrant is
the substitute sponsor’s spouse or child
and the substitute sponsor is on active
duty in the Armed Forces (other than
active duty for training), in which case
the substitute sponsor’s household in-
come is sufficient if it equals at least
100% of the Poverty Guidelines for the
substitute sponsor’s household size. If
the substitute sponsor’s household in-
come is not sufficient to meet the re-
quirements of section 213A(a)(f)(1)(E) of
the Act and paragraph (c)(2) of this sec-
tion, the alien will be inadmissible un-
less a joint sponsor signs a Form 1-864.

(iv) Remaining inadmissibility on public
charge grounds. Notwithstanding the
filing of a sufficient affidavit of sup-
port under section 213A of the Act and
this section, an alien may be found to
be inadmissible under section 212(a)(4)
of the Act if the alien’s case includes
evidence of specific facts that, when
considered in light of section
212(a)(4)(B) of the Act, support a rea-
sonable inference that the alien is like-
ly at any time to become a public
charge.

(v) Verification of employment, income,
and assets. The Federal Government
may pursue verification of any infor-
mation provided on or with Form 1-864,
including information on employment,
income, or assets, with the employer,
financial or other institutions, the In-
ternal Revenue Service, or the Social
Security Administration. To facilitate
this verification process, the sponsor,
joint sponsor, substitute sponsor, or
household member must sign and sub-
mit any necessary waiver form when
directed to do so by the immigration
officer, immigration judge, or Depart-
ment of State officer who has jurisdic-
tion to adjudicate the case to which
the Form 1-864 or I-864A relates. A
sponsor’s, substitute sponsor’s, joint
sponsor’s, or household member’s fail-
ure or refusal to sign any waiver need-
ed to verify the information when di-
rected to do so constitutes a with-
drawal of the Form 1-864 or 1-864A, so
that, in adjudicating the intending im-
migrant’s application for an immigrant
visa or adjustment of status, the Form
1-864 or Form 1-864A will be deemed not
to have been filed.

(vi) Effect of fraud or material conceal-
ment or misrepresentation. A Form 1-864
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or Form 1-864A is insufficient to satisfy
the requirements of section 213A of the
Act and this part, and the affidavit of
support shall be found insufficient to
establish that the intending immigrant
is not likely to become a public charge,
if the Department of State officer, im-
migration officer or immigration judge
finds that Form 1-864 or Form 1-864A is
forged, counterfeited, or otherwise
falsely executed, or if the Form 1-864 or
Form 1-864A conceals or misrepresents
facts concerning household size, house-
hold income, employment history, or
any other material fact. Any person
who knowingly participated in the for-
gery, counterfeiting, or false produc-
tion of a Form 1-864 or Form 1-864A, or
in any concealment or misrepresenta-
tion of any material fact, may be sub-
ject to a civil penalty under section
274C of the Act, to criminal prosecu-
tion, or to both, to the extent per-
mitted by law. If the person is an alien,
the person may also be subject to re-
moval from the United States.

(d) Legal effect of affidavit of support.
Execution of a Form 1-864 under this
section creates a contract between the
sponsor and the U.S. Government for
the benefit of the sponsored immi-
grant, and of any Federal, State, or
local governmental agency or private
entity that administers any means-
tested public benefits program. The
sponsored immigrant, or any Federal,
State, or local governmental agency or
private entity that provides any
means-tested public benefit to the
sponsored immigrant after the spon-
sored immigrant acquires permanent
resident status, may seek enforcement
of the sponsor’s obligations through an
appropriate civil action.

(e) Commencement and termination of
support obligation. (1) With respect to
any intending immigrant, the support
obligation and change of address obli-
gation imposed on a sponsor, sub-
stitute sponsor, or joint sponsor under
Form 1-864, and any household mem-
ber’s support obligation under Form I-
864A, all begin when the immigration
officer or the immigration judge grants
the intending immigrant’s application
for admission as an immigrant or for
adjustment of status on the basis of an
application for admission or adjust-
ment that included the Form 1-864 or
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Form 1-864A. Any person completing
and submitting a Form 1-864 as a joint
sponsor or a Form I-864A as a house-
hold member is not bound to any obli-
gations under section 213A of the Act
if, notwithstanding his or her signing
of a Form 1-864 or Form 1-864A, the De-
partment of State officer (in deciding
an application for an immigrant visa)
or the immigration officer or immigra-
tion judge (in deciding an application
for admission or adjustment of status)
includes in the decision a specific find-
ing that the sponsor or substitute spon-
sor’s own household income is suffi-
cient to meet the income requirements
under section 213A of the Act.

(2)(i) The support obligation and the
change of address reporting require-
ment imposed on a sponsor, substitute
sponsor and joint sponsor under Form
1-864, and any household member’s sup-
port obligation under Form 1-864A, all
terminate by operation of law when the
sponsored immigrant:

(A) Becomes a citizen of the United
States;

(B) Has worked, or can be credited
with, 40 qualifying quarters of coverage
under title Il of the Social Security
Act, 42 U.S.C. 401, et seq., provided that
the sponsored immigrant is not cred-
ited with any quarter beginning after
December 31, 1996, during which the
sponsored immigrant receives or re-
ceived any Federal means-tested public
benefit;

(C) Ceases to hold the status of an
alien lawfully admitted for permanent
residence and departs the United
States (if the sponsored immigrant has
not filed USCIS Form 1-407, Abandon-
ment of Lawful Permanent Resident
Status, this provision will apply only if
the sponsored immigrant is found in a
removal proceeding to have abandoned
that status while abroad);

(D) Obtains in a removal proceeding a
new grant of adjustment of status as
relief from removal (in this case, if the
sponsored immigrant is still subject to
the affidavit of support requirement
under this part, then any individual(s)
who signed the Form 1-864 or 1-864A in
relation to the new adjustment appli-
cation will be subject to the obliga-
tions of this part, rather than those
who signed a Form 1-864 or 1-864A in re-
lation to an earlier grant of admission
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as an immigrant or of adjustment of
status); or

(E) Dies.

(i) The support obligation under
Form 1-864 also terminates if the spon-
sor, substitute sponsor or joint sponsor
dies. A household member’s obligation
under Form I-864A terminates when
the household member dies. The death
of one person who had a support obliga-
tion under a Form 1-864 or Form 1-864A
does not terminate the support obliga-
tion of any other sponsor, substitute
sponsor, joint sponsor, or household
member with respect to the same spon-
sored immigrant.

(3) The termination of the sponsor’s,
substitute sponsor’s, or joint sponsor’s
obligations under Form 1-864 or of a
household member’s obligations under
Form 1-864A does not relieve the spon-
sor, substitute sponsor, joint sponsor,
or household member (or their respec-
tive estates) of any reimbursement ob-
ligation under section 213A(b) of the
Act and this section that accrued be-
fore the support obligation terminated.

(f) Withdrawal of Form 1-864 or Form I-
864A. (1) In an immigrant visa case,
once the sponsor, substitute sponsor,
joint sponsor, household member, or
intending immigrant has presented a
signed Form 1-864 or Form I-864A to a
Department of State officer, the spon-
sor, substitute sponsor, joint sponsor,
or household member may disavow his
or her agreement to act as sponsor,
substitute sponsor, joint sponsor, or
household member if he or she does so
in writing and submits the document
to the Department of State officer be-
fore the actual issuance of an immi-
grant visa to the intending immigrant.
Once the intending immigrant has ob-
tained an immigrant visa, a sponsor,
substitute sponsor, joint sponsor, or
household member cannot disavow his
or her agreement to act as a sponsor,
joint sponsor, or household member un-
less the person or entity who filed the
visa petition withdraws the visa peti-
tion in writing, as specified in 8 CFR
205.1(a)(3)(i)(A) or 8 CFR
205.1(a)(3)(iii)(C), and also notifies the
Department of State officer who issued
the visa of the withdrawal of the peti-
tion.

(2) In an adjustment of status case,
once the sponsor, substitute sponsor,
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joint sponsor, household member, or
intending immigrant has presented a
signed Form 1-864 or Form 1-864A to an
immigration officer or immigration
judge, the sponsor, substitute sponsor,
joint sponsor, or household member
may disavow his or her agreement to
act as sponsor, substitute sponsor,
joint sponsor, or household member
only if he or she does so in writing and
submits the document to the immigra-
tion officer or immigration judge be-
fore the decision on the adjustment ap-
plication.

(g) Aliens who accompany or follow-to-
join a principal intending immigrant. (1)
To avoid inadmissibility under section
212(a)(4) of the Act, an alien who ap-
plies for an immigrant visa, admission,
or adjustment of status as an alien who
is accompanying, as defined in 22 CFR
40.1, a principal intending immigrant
must submit clear and true photo-
copies of the signed Form(s) 1-864 (and
any Form(s) 1-864A) filed on behalf of
the principal intending immigrant.

(2)(i) To avoid inadmissibility under
section 212(a)(4) of the Act, an alien
who applies for an immigrant visa, ad-
mission, or adjustment of status as an
alien who is following-to-join a prin-
cipal intending immigrant must sub-
mit new Forms 1-864 and 1-864A, to-
gether with all documents or other evi-
dence necessary to prove that the new
Forms 1-864 and 1-864A comply with the
requirements of section 213A of the Act
and 8 CFR part 213a.

(i) When paragraph (g)(2)(i) of this
section requires the filing of a new
Form 1-864 for an alien who seeks to
follow-to-join a principal sponsored im-
migrant, the same sponsor who filed
the visa petition and Form 1-864 for the
principal sponsored immigrant must
file the new Form 1-864 on behalf of the
alien seeking to follow-to-join. If that
person has died, then the alien seeking
to follow-to-join is inadmissible unless
a substitute sponsor, as defined by 8
CFR 213a.1, signs a new Form 1-864 that
meets the requirements of this section.
Forms 1-864A may be signed by persons
other than the person or persons who
signed Forms 1-864A on behalf of the
principal sponsored immigrant.

(iii) If a joint sponsor is needed in the
case of an alien who seeks to follow-to-
join a principal sponsored immigrant,
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and the principal sponsored immigrant
also required a joint sponsor when the
principal sponsored immigrant immi-
grated, that same person may, but is
not required to be, the joint sponsor for
the alien who seeks to follow-to-join
the principal sponsored immigrant.

[62 FR 54352, Oct. 20, 1997; 62 FR 60122, Nov. 6,
1997; 62 FR 64048, Dec. 3, 1997; 71 FR 35750,
June 21, 2006; 72 FR 56867, Oct. 4, 2007]

§213a.3 Notice of change of address.

(a)(1) If the address of a sponsor (in-
cluding a substitute sponsor or joint
sponsor) changes for any reason while
the sponsor’s support obligation under
the affidavit of support remains in ef-
fect with respect to any sponsored im-
migrant, the sponsor shall file Form I-
865, Sponsor’s Notice of Change of Ad-
dress, with U.S. Citizenship and Immi-
gration Services (USCIS) no later than
30 days after the change of address be-
comes effective. As evidence that the
sponsor, substitute sponsor, or joint
sponsor has complied with this require-
ment, USCIS will accept a photocopy
of the properly completed Form 1-865,
together with proof of the Form’s de-
livery to the proper service center
(such as a post-marked United States
Postal Service Express Mail or cer-
tified mail receipt, showing that the
sponsor mailed the Form 1-865 to the
proper USCIS service center, together
with the corresponding post-marked
United States Postal Service return re-
ceipt card or other proof of delivery
provided by the United States Postal
Service, or, if the sponsor, substitute
sponsor, or joint sponsor sent the Form
1-865 by a commercial delivery service,
a photocopy of the shipping label and
signature proof of delivery).

(2) If the sponsor is an alien, filing
Form 1-865 does not relieve the sponsor
of the requirement under 8 CFR 265.1
also to file a Form AR-11, Alien’s
Change of Address Card.

(b) Civil penalty—(1) Amount of pen-
alty. (i) Except as provided in para-
graph (b)(1)(ii) of this section, if the
sponsor fails to give notice in accord-
ance with paragraph (a) of this section,
the Service may impose on the sponsor
a civil penalty in an amount within the
penalty range established in section
213A(d)(2)(A) of the Act.
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(ii) If the sponsor, knowing that the
sponsored immigrant has received any
means-tested public benefit, fails to
give notice in accordance with para-
graph (a) of this section, the Service
may impose on the sponsor a civil pen-
alty in an amount within the penalty
range established in section
213A(d)(2)(B) of the Act.

(2) Procedure for imposing penalty. The
procedure for imposing a civil penalty
under this paragraph follows that
which is established at 8 CFR part 280.

(c) Change of address. If the sponsor is
an alien, filing Form 1-865 under this
section does not satisfy or substitute
for the change of address notice re-
quired under §265.1 of this chapter.

[62 FR 54352, Oct. 20, 1997, as amended at 71
FR 35755, June 21, 2006]

§213a.4 Actions for reimbursement,
public notice, and congressional re-
ports.

(@) Requests for reimbursement; com-
mencement of civil action. (1) By agencies.
(i) If an agency that provides a means-
tested public benefit to a sponsored im-
migrant wants to seek reimbursement
from a sponsor, household member, or
joint sponsor, the program official
must arrange for service of a written
request for reimbursement upon the
sponsor, household member, or joint
sponsor, by personal service, as defined
by 8 CFR 103.5a(a)(2), except that the
person making personal service need
not be a Federal Government officer or
employee.

(if) The request for reimbursement
must specify the date the sponsor,
household member, or joint sponsor’s
support obligation commenced (this is
the date the sponsored immigrant be-
came a permanent resident), the spon-
sored immigrant’s name, alien reg-
istration number, address, and date of
birth, as well as the types of means-
tested public benefit(s) that the spon-
sored immigrant received, the dates
the sponsored immigrant received the
means-tested public benefit(s), and the
total amount of the means-tested pub-
lic benefit(s) received.

(iii) It is not necessary to make a
separate request for each type of
means-tested public benefit, nor for
each separate payment. The agency
may instead aggregate in a single re-
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quest all benefit payments the agency
has made as of the date of the request.
A state or local government may make
a single reimbursement request on be-
half of all of the state or local govern-
ment agencies that have provided
means-tested public benefits.

(iv) So that the sponsor, household
member, or joint sponsor may verify
the accuracy of the request, the re-
quest for reimbursement must include
an itemized statement supporting the
claim for reimbursement. The request
for reimbursement must also include a
notification to the sponsor, household
member, or joint sponsor that the
sponsor, household member, or joint
sponsor must, within 45 days of the
date of service, respond to the request
for reimbursement either by paying the
reimbursement or by arranging to com-
mence payments pursuant to a pay-
ment schedule that is agreeable to the
program official.

(v) Prior to filing a lawsuit against a
sponsor, household member, or joint
sponsor to enforce the sponsor, house-
hold member, or joint sponsor’s sup-
port obligation under section 213A(b)(2)
of the Act, a Federal, state, or local
governmental agency or a private enti-
ty must wait 45 days from the date it
serves a written request for reimburse-
ment in accordance with this section.

(2) By the sponsored immigrant. Sec-
tion 213A(b) of the Act does not require
a sponsored immigrant to request the
sponsor or joint sponsor to comply
with the support obligation, before
bringing an action to compel compli-
ance.

(3) Role of USCIS and DHS. Upon the
receipt of a duly issued subpoena,
USCIS may provide a certified copy of
a Form 1-864 or Form I-864A that has
been filed on behalf of a specific alien
for use as evidence in a civil action to
enforce the Form 1-864 or Form 1-864A,
and may also disclose the last known
address and social security number of
the sponsor, substitute sponsor, or
joint sponsor. Requesting information
through the Systematic Alien
Verification for Entitlement (SAVE)
Programis sufficient, and a subpoena is
not required, to obtain the sponsored
immigrant’s current immigration or
citizenship status or the name, social
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security number and last known ad-
dress of a sponsor, substitute sponsor,
or joint sponsor.

(b) Designation of means-tested public
benefits.

Federal, State, and local government
agencies should issue public notice of
determinations regarding which bene-
fits are considered ‘“means-tested pub-
lic benefits’’ prior to December 19, 1997,
the date the new affidavit of support
goes into effect, or as soon as possible
thereafter. Additional notices should
be issued whenever an agency revises
its determination of which benefits are
considered ‘‘means-tested public bene-
fits.”” A sponsor, joint sponsor, or
household member is not liable to re-
imburse any agency for any benefit
with respect to which a public notice of
the determination that the benefit is a
means-tested public benefit was not
published until after the date the ben-
efit was first provided to the immi-
grant.

(c) Congressional reports. (1) For pur-
poses of section 213A(i)(3) of the Act,
USCIS will consider a sponsor or joint
sponsor to be in compliance with the fi-
nancial obligations of section 213A of
the Act unless a party that has ob-
tained a final judgment enforcing the
sponsor or joint sponsor’s obligations
under section 213A(a)(1)(A) or 213A(b) of
the Act has provided a copy of the final
judgment to the USCIS by mailing a
certified copy to the address listed in
paragraph (c)(3) of this section. The
copy should be accompanied by a cover
letter that includes the reference
“Civil Judgments for Congressional Re-
ports under section 213A(i)(3) of the
Act.” Failure to file a certified copy of
the final civil judgment in accordance
with this section has no effect on the
plaintiff’s ability to collect on the
judgment pursuant to law.

(2) If a Federal, state, or local agency
or private entity that administers any
means-tested public benefit makes a
determination under section 421(e) of
the Personal Responsibility and Work
Opportunity Reconciliation Act of 1996
in the case of any sponsored immi-
grant, the program official shall send
written notice of the determination,
including the name of the sponsored
immigrant and of the sponsor, to the
address listed in paragraph (c)(3) of this
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section. The written notice should in-
clude the reference ‘‘Determinations
under 421(e) of the Personal Responsi-
bility and Work Opportunity Reconcili-
ation Act of 1996.”

(3) The address referred to in para-
graphs (c)(1) and (c)(2) of this section
is: Office of Program and Regulation
Development, U.S. Citizenship and Im-
migration Services, 20 Massachusetts
Avenue, NW., Washington, DC, 20529.

[62 FR 54352, Oct. 20, 1997, as amended at 71
FR 35755, June 21, 2006]

§213a.5 Relationship of this part to
other affidavits of support.

Nothing in this part precludes the
continued use of Form 1-134, Affidavit
of Support (other than INA section
213A), or of Form 1-361, Affidavit of Fi-
nancial Support and Intent to Petition
for Legal Custody for Public Law 97-359
Amerasian, in any case, other than a
case described in §213a.2(a)(2), in which
these forms were used prior to enact-
ment of section 213A of the Act. The
obligations of section 213A of the Act
do not bind a person who executes
Form 1-134 or Form 1-361, although the
person who executes Form 1-361 re-
mains subject to the provisions of sec-
tion 204(f)(4)(B) of the Act and of
§204.4(i) of this chapter.

PART 214—NONIMMIGRANT
CLASSES

Sec.

214.1 Requirements for admission,
sion, and maintenance of status.

214.2 Special requirements for admission,
extension, and maintenance of status.

214.3 Approval of schools for enrollment of
F and M nonimmigrants.

214.4 Withdrawal of school approval.

214.5 Libyan and third country nationals
acting on behalf of Libyan entities.

214.6 Canadian and Mexican citizens seeking
temporary entry to engage in business
activities at a professional level.

214.7 What is habitual residence in the ter-
ritories and possessions of the United
States and what are the consequences
thereof?

214.8-214.10 [Reserved]

214.11 Alien victims of severe forms of traf-
ficking in persons.

214.12 Preliminary enrollment of schools in
the Student and Exchange Visitor Infor-
mation System (SEVIS).

exten-
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