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shall be permitted to depart on such 
aircraft until and unless he or she is 
found to be admissible as provided in 
this section. 

(b) In foreign territory. In the case of 
any aircraft, vessel, or train proceeding 
directly, without stopping, from a port 
or place in foreign territory to a port- 
of-entry in the United States, the ex-
amination and inspection of passengers 
and crew required by the Act and final 
determination of admissibility may be 
made immediately prior to such depar-
ture at the port or place in the foreign 
territory and shall have the same ef-
fect under the Act as though made at 
the destined port-of-entry in the 
United States. 

[62 FR 10358, Mar. 6, 1997] 

§ 1235.6 Referral to immigration judge. 
(a) Notice—(1) Referral by Form I–862, 

Notice to Appear. An immigration offi-
cer or asylum officer will sign and de-
liver a Form I–862 to an alien in the 
following cases: 

(i) If, in accordance with the provi-
sions of section 235(b)(2)(A) of the Act, 
the examining immigration officer de-
tains an alien for a proceeding before 
an immigration judge under section 240 
of the Act; or 

(ii) If an asylum officer determines 
that an alien in expedited removal pro-
ceedings has a credible fear of persecu-
tion or torture and refers the case to 
the immigration judge for consider-
ation of the application for asylum. 

(iii) If the immigration judge deter-
mines that an alien in expedited re-
moval proceedings has a credible fear 
of persecution or torture and vacates 
the expedited removal order issued by 
the asylum officer. 

(iv) If an immigration officer verifies 
that an alien subject to expedited re-
moval under section 235(b)(1) of the Act 
has been admitted as a lawful perma-
nent resident refugee, or asylee, or 
upon review pursuant to 
§ 1235.3(b)(5)(iv) an immigration judge 
determines that the alien was once so 
admitted, provided that such status 
has not been terminated by final ad-
ministrative action, and the Service 
initiates removal proceedings against 
the alien under section 240 of the Act. 

(2) Referral by Form I–863, Notice of Re-
ferral to Immigration Judge. An immigra-

tion officer will sign and deliver a 
Form I–863 to an alien in the following 
cases: 

(i) If an asylum officer determines 
that an alien does not have a credible 
fear of persecution or torture, and the 
alien requests a review of that deter-
mination by an immigration judge; or 

(ii) If, in accordance with section 
235(b)(1)(C) of the Act, an immigration 
officer refers an expedited removal 
order entered on an alien claiming to 
be a lawful permanent resident, ref-
ugee, asylee, or U.S. citizen for whom 
the officer could not verify such status 
to an immigration judge for review of 
the order. 

(iii) If an immigration officer refers 
an applicant described in § 1208.2(b)(1) 
of this chapter to an immigration 
judge for an asylum hearing under 
§ 208.2(b)(2) of this chapter. 

(b) Certification for mental condition; 
medical appeal. An alien certified under 
sections 212(a)(1) and 232(b) of the Act 
shall be advised by the examining im-
migration officer that he or she may 
appeal to a board of medical examiners 
of the United States Public Health 
Service pursuant to section 232 of the 
Act. If such appeal is taken, the dis-
trict director shall arrange for the con-
vening of the medical board. 

[62 FR 10358, Mar. 6, 1997, as amended at 64 
FR 8494, Feb. 19, 1999] 

§ 1235.8 Inadmissibility on security 
and related grounds. 

(a) Report. When an immigration offi-
cer or an immigration judge suspects 
that an arriving alien appears to be in-
admissible under section 212(a)(3)(A) 
(other than clause (ii)), (B), or (C) of 
the Act, the immigration officer or im-
migration judge shall order the alien 
removed and report the action prompt-
ly to the district director who has ad-
ministrative jurisdiction over the place 
where the alien has arrived or where 
the hearing is being held. The immi-
gration officer shall, if possible, take a 
brief sworn question-and-answer state-
ment from the alien, and the alien 
shall be notified by personal service of 
Form I–147, Notice of Temporary Inad-
missibility, of the action taken and the 
right to submit a written statement 
and additional information for consid-
eration by the Attorney General. The 
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district director shall forward the re-
port to the regional director for further 
action as provided in paragraph (b) of 
this section. 

(b) Action by regional director. (1) In 
accordance with section 235(c)(2)(B) of 
the Act, the regional director may 
deny any further inquiry or hearing by 
an immigration judge and order the 
alien removed by personal service of 
Form I–148, Notice of Permanent Inad-
missibility, or issue any other order 
disposing of the case that the regional 
director considers appropriate. 

(2) If the regional director concludes 
that the case does not meet the cri-
teria contained in section 235(c)(2)(B) 
of the Act, the regional director may 
direct that: 

(i) An immigration officer shall con-
duct a further examination of the 
alien, concerning the alien’s admissi-
bility; or, 

(ii) The alien’s case be referred to an 
immigration judge for a hearing, or for 
the continuation of any prior hearing. 

(3) The regional director’s decision 
shall be in writing and shall be signed 
by the regional director. Unless the 
written decision contains confidential 
information, the disclosure of which 
would be prejudicial to the public in-
terest, safety, or security of the United 
States, the written decision shall be 
served on the alien. If the written deci-
sion contains such confidential infor-
mation, the alien shall be served with a 
separate written order showing the dis-
position of the case, but with the con-
fidential information deleted. 

(4) The Service shall not execute a re-
moval order under this section under 
circumstances that violate section 
241(b)(3) of the Act or Article 3 of the 
Convention Against Torture. The pro-
visions of part 1208 of this chapter re-
lating to consideration or review by an 
immigration judge, the Board of Immi-
gration Appeals, or an asylum officer 
shall not apply. 

(c) Finality of decision. The regional 
director’s decision under this section is 
final when it is served upon the alien in 
accordance with paragraph (b)(3) of 
this section. There is no administrative 
appeal from the regional director’s de-
cision. 

(d) Hearing by immigration judge. If 
the regional director directs that an 

alien subject to removal under this sec-
tion be given a hearing or further hear-
ing before an immigration judge, the 
hearing and all further proceedings in 
the matter shall be conducted in ac-
cordance with the provisions of section 
240 of the Act and other applicable sec-
tions of the Act to the same extent as 
though the alien had been referred to 
an immigration judge by the exam-
ining immigration officer. In a case 
where the immigration judge ordered 
the alien removed pursuant to para-
graph (a) of this section, the Service 
shall refer the case back to the immi-
gration judge and proceedings shall be 
automatically reopened upon receipt of 
the notice of referral. If confidential 
information, not previously considered 
in the matter, is presented supporting 
the inadmissibility of the alien under 
section 212(a)(3)(A) (other than clause 
(ii)), (B) or (C) of the Act, the disclo-
sure of which, in the discretion of the 
immigration judge, may be prejudicial 
to the public interest, safety, or secu-
rity, the immigration judge may again 
order the alien removed under the au-
thority of section 235(c) of the Act and 
further action shall be taken as pro-
vided in this section. 

(e) Nonapplicability. The provisions of 
this section shall apply only to arriv-
ing aliens, as defined in § 1001.1(q) of 
this chapter. Aliens present in the 
United States who have not been ad-
mitted or paroled may be subject to 
proceedings under Title V of the Act. 

[62 FR 10358, Mar. 6, 1997, as amended at 64 
FR 8494, Feb. 19, 1999] 

§ 1235.9 Northern Marianas identifica-
tion card. 

During the two-year period that 
ended July 1, 1990, the Service issued 
Northern Marianas Identification 
Cards to aliens who acquired United 
States citizenship when the Covenant 
to Establish a Commonwealth of the 
Northern Mariana Islands in Political 
Union with the United States entered 
into force on November 3, 1986. These 
cards remain valid as evidence of 
United States citizenship. Although 
the Service no longer issues these 
cards, a United States citizen to whom 
a card was issued may file Form I–777, 
Application for Issuance or Replace-
ment of Northern Marianas Card, to 
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