
45 

Nuclear Regulatory Commission § 2.302 

Washington, DC 20555–0001; or by elec-
tronic submissions, for example, via 
facsimile, Electronic Information Ex-
change, e-mail, or CD-ROM. Electronic 
submissions must be made in a manner 
that enables the NRC to receive, read, 
authenticate, distribute, and archive 
the submission, and process and re-
trieve it a single page at a time. De-
tailed guidance on making electronic 
submissions can be obtained by visiting 
the NRC’s Web site at http:// 
www.nrc.gov/site-help/ e-submittals.html, 
by calling (301) 415–0439, by e-mail to 
EIE@nrc.gov; or by writing the Office of 
Information Services, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001. The request must specify 
the action requested and set forth the 
facts that constitute the basis for the 
request. The Executive Director for Op-
erations will refer the request to the 
Director of the NRC office with respon-
sibility for the subject matter of the 
request for appropriate action in ac-
cordance with paragraph (b) of this sec-
tion. 

(b) Within a reasonable time after a 
request pursuant to paragraph (a) of 
this section has been received, the Di-
rector of the NRC office with responsi-
bility for the subject matter of the re-
quest shall either institute the re-
quested proceeding in accordance with 
this subpart or shall advise the person 
who made the request in writing that 
no proceeding will be instituted in 
whole or in part, with respect to the re-
quest, and the reasons for the decision. 

(c)(1) Director’s decisions under this 
section will be filed with the Office of 
the Secretary. Within twenty-five (25) 
days after the date of the Director’s de-
cision under this section that no pro-
ceeding will be instituted or other ac-
tion taken in whole or in part, the 
Commission may on its own motion re-
view that decision, in whole or in part, 
to determine if the Director has abused 
his discretion. This review power does 
not limit in any way either the Com-
mission’s supervisory power over dele-
gated staff actions or the Commission’s 
power to consult with the staff on a 
formal or informal basis regarding in-
stitution of proceedings under this sec-
tion. 

(2) No petition or other request for 
Commission review of a Director’s de-

cision under this section will be enter-
tained by the Commission. 

(3) The Secretary is authorized to ex-
tend the time for Commission review 
on its own motion of a Director’s de-
nial under paragraph (c) of this section. 

[39 FR 12353, Apr. 5, 1974, as amended at 42 
FR 36240, July 14, 1977; 45 FR 73466, Nov. 5, 
1980; 52 FR 31608, Aug. 21, 1987; 53 FR 43419, 
Oct. 27, 1988; 64 FR 48948, Sept. 9, 1999; 68 FR 
58799, Oct. 10, 2003; 69 FR 2236, Jan. 14, 2004; 69 
FR 41749, July 12, 2004] 

Subpart C—Rules of General Ap-
plicability: Hearing Requests, 
Petitions To Intervene, Avail-
ability of Documents, Selec-
tion of Specific Hearing Pro-
cedures, Presiding Officer 
Powers, and General Hearing 
Management for NRC Adju-
dicatory Hearings 

SOURCE: 69 FR 2236, Jan. 14, 2004, unless 
otherwise noted. 

§ 2.300 Scope of subpart C. 

The provisions of this subpart apply 
to all adjudications conducted under 
the authority of the Atomic Energy 
Act of 1954, as amended, the Energy Re-
organization Act of 1974, and 10 CFR 
Part 2, unless specifically stated other-
wise in this subpart. 

§ 2.301 Exceptions. 

Consistent with 5 U.S.C. 554(a)(4) of 
the Administrative Procedure Act, the 
Commission may provide alternative 
procedures in adjudications to the ex-
tent that the conduct of military or 
foreign affairs functions is involved. 

§ 2.302 Filing of documents. 

(a) Documents filed in Commission 
adjudicatory proceedings subject to 
this part shall be electronically trans-
mitted through the E-Filing system, 
unless the Commission or presiding of-
ficer grants an exemption permitting 
an alternative filing method or unless 
the filing falls within the scope of para-
graph (g)(1) of this section. 
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(b) Upon an order from the Commis-
sion or presiding officer permitting al-
ternative filing methods, or as other-
wise set forth in Guidance for Elec-
tronic Submissions to the NRC, docu-
ments may be filed by: 

(1) First-class mail: Office of the Sec-
retary, U.S. Nuclear Regulatory Com-
mission, Washington, DC 20555–0001, At-
tention: Rulemakings and Adjudica-
tions Staff; or 

(2) Courier, express mail, and expe-
dited delivery services: Office of the 
Secretary, Sixteenth Floor, One White 
Flint North, 11555 Rockville Pike, 
Rockville, MD 20852, Attention: 
Rulemakings and Adjudications Staff. 

(c) All documents offered for filing 
must be accompanied by a certificate 
of service stating the names and ad-
dresses of the persons served as well as 
the manner and date of service. 

(d) Filing is considered complete: 
(1) By electronic transmission when 

the filer performs the last act that it 
must perform to transmit a document, 
in its entirety, electronically; 

(2) By first-class mail as of the time 
of deposit in the mail; 

(3) By courier, express mail, or expe-
dited delivery service upon depositing 
the document with the provider of the 
service; or 

(4) If a filing must be submitted by 
two or more methods, such as a filing 
that the Guidance for Electronic Sub-
mission to the NRC indicates should be 
transmitted electronically as well as 
physically delivered or mailed on opti-
cal storage media, the filing is com-
plete when all methods of filing have 
been completed. 

(e) For filings by electronic trans-
mission, the filer must make a good 
faith effort to successfully transmit 
the entire filing. Notwithstanding 
paragraph (d) of this section, a filing 
will not be considered complete if the 
filer knows or has reason to know that 
the entire filing has not been success-
fully transmitted. 

(f) Digital ID Certificates. 
(1) Through digital ID certificates, 

the NRC permits participants in the 
proceeding to access the E-Filing sys-
tem to file documents, serve other par-
ticipants, and retrieve documents in 
the proceeding. 

(2) Any participant or participant 
representative that does not have a 
digital ID certificate shall request one 
from the NRC before that participant 
or representative intends to make its 
first electronic filing to the E-Filing 
system. A participant or representative 
may apply for a digital ID certificate 
on the NRC Web site at http:// 
www.nrc.gov/site-help/e-submittals.html. 

(3) Group ID Certificate. A partici-
pant wishing to obtain a digital ID cer-
tificate valid for several persons may 
obtain a group digital ID certificate. A 
Group ID cannot be used to file docu-
ments. The Group ID provides access to 
the E-Filing system for the individuals 
specifically identified in the group’s 
application to retrieve documents re-
cently received by the system. The 
Group ID also enables a group of peo-
ple, all of whom may not have indi-
vidual digital ID certificates, to be no-
tified when a filing has been made in a 
particular proceeding. 

(g) Filing Method Requirements. 
(1) Electronic filing. Unless otherwise 

provided by order, all filings must be 
made as electronic submissions in a 
manner that enables the NRC to re-
ceive, read, authenticate, distribute, 
and archive the submission, and proc-
ess and retrieve it a single page at a 
time. Detailed guidance on making 
electronic submissions may be found in 
the Guidance for Electronic Submis-
sions to the NRC and on the NRC Web 
site at http://www.nrc.gov/site-help/e-sub-
mittals.html. If a filing contains sec-
tions of information or electronic for-
mats that may not be transmitted elec-
tronically for security or other rea-
sons, the portions not containing those 
sections will be transmitted electroni-
cally to the E-Filing system. In addi-
tion, optical storage media (OSM) con-
taining the entire filing must be phys-
ically delivered or mailed. In such 
cases, the submitter does not need to 
apply to the Commission or presiding 
officer for an exemption to deviate 
from the requirements in paragraph 
(g)(1) of this section. 

(2) Electronic transmission exemption. 
Upon a finding of good cause, the Com-
mission or presiding officer can grant 
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an exemption from electronic trans-
mission requirements found in para-
graph (g)(1) of this section to a partici-
pant who is filing electronic docu-
ments. The exempt participant is per-
mitted to file electronic documents by 
physically delivering or mailing an 
OSM containing the documents. A par-
ticipant granted this exemption would 
still be required to meet the electronic 
formatting requirement in paragraph 
(g)(1) of this section. 

(3) Electronic document exemption. 
Upon a finding of good cause, the Com-
mission or presiding officer can exempt 
a participant from both the electronic 
(computer file) formatting and elec-
tronic transmission requirements in 
paragraph (g)(1) of this section. A par-
ticipant granted such an exemption 
can file paper documents either in per-
son or by courier, express mail, some 
other expedited delivery service, or 
first-class mail, as ordered by the Com-
mission or presiding officer. 

(4) Requesting an exemption. A filer 
seeking an exemption under para-
graphs (g)(2) or (g)(3) of this section 
must submit the exemption request 
with its first filing in the proceeding. 
In the request, a filer must show good 
cause as to why it cannot file elec-
tronically. The filer may not change 
its formats or delivery methods for fil-
ing until a ruling on the exemption re-
quest is issued. Exemption requests 
under paragraphs (g)(2) or (g)(3) of this 
section sought after the first filing in 
the proceeding will be granted only if 
the requestor shows that the interests 
of fairness so require. 

[72 FR 49149, Aug. 28, 2007] 

§ 2.303 Docket. 

The Secretary shall maintain a dock-
et for each proceeding conducted under 
this part, commencing with either the 
initial notice of hearing, notice of pro-
posed action, order, request for hearing 
or petition for leave to intervene, as 
appropriate. The Secretary shall main-
tain all files and records of pro-
ceedings, including transcripts and 
video recordings of testimony, exhibits, 
and all papers, correspondence, deci-
sions and orders filed or issued. All 
documents, records, and exhibits filed 
in any proceeding must be filed with 

the Secretary as described in §§ 2.302 
and 2.304. 

§ 2.304 Formal requirements for docu-
ments; signatures; acceptance for 
filing. 

(a) Docket numbers and titles. Each 
document filed in an adjudication to 
which a docket number has been as-
signed must contain a caption setting 
forth the docket number and the title 
of the proceeding and a description of 
the document (e.g., motion to quash 
subpoena). 

(b) Paper documents. In addition to 
the requirements in this part, paper 
documents must be stapled or bound on 
the left side; typewritten, printed, or 
otherwise reproduced in permanent 
form on good unglazed paper of stand-
ard letterhead size; signed in ink by 
the participant, its authorized rep-
resentative, or an attorney having au-
thority with respect to it; and filed 
with an original and two conforming 
copies. 

(c) Format. Each page in a document 
must begin not less than one inch from 
the top, with side and bottom margins 
of not less than one inch. Text must be 
double-spaced, except that quotations 
may be single-spaced and indented. The 
requirements of this paragraph do not 
apply to original documents, or admis-
sible copies, offered as exhibits, or to 
specifically prepared exhibits. 

(d) Signatures. The original of each 
document must be signed by the partic-
ipant or its authorized representative, 
or by an attorney having authority 
with respect to it. The document must 
state the capacity of the person sign-
ing; his or her address, phone number, 
and e-mail address; and the date of sig-
nature. The signature of a person sign-
ing a pleading or other similar docu-
ment submitted by a participant is a 
representation that the document has 
been subscribed in the capacity speci-
fied with full authority, that he or she 
has read it and knows the contents, 
that to the best of his or her knowl-
edge, information, and belief the state-
ments made in it are true, and that it 
is not interposed for delay. The signa-
ture of a person signing an affidavit or 
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similar document, which should be sub-
mitted in accord with the form out-
lined in 28 U.S.C. 1746, is a representa-
tion that, under penalty of perjury, the 
document is true and correct to the 
best of that individual’s knowledge and 
belief. If a document is not signed, or is 
signed with intent to defeat the pur-
pose of this section, it may be struck. 

(1) An electronic document must be 
signed using a participant’s or a partic-
ipant representative’s digital ID cer-
tificate. Additional signatures can be 
added to the electronic document, in-
cluding to any affidavits that accom-
pany the document, by a typed-in des-
ignation that indicates the signer un-
derstands and acknowledges that he or 
she is assenting to the representations 
in paragraph (d) of this section. 

(i) When signing an electronic docu-
ment using a digital ID certificate, the 
signature page for the electronic docu-
ment should contain a typed signature 
block that includes the phrase ‘‘Signed 
(electronically) by’’ typed onto the sig-
nature line; the name and the capacity 
of the person signing; the person’s ad-
dress, phone number, and e-mail ad-
dress; and the date of signature. 

(ii) If additional individuals need to 
sign an electronic document, including 
any affidavits that accompany the doc-
ument, such individuals must sign by 
inserting a typed signature block in 
the electronic document that includes 
the phrase ‘‘Executed in Accord with 10 
CFR 2.304(d)’’ or its equivalent typed 
on the signature line as well as the 
name and the capacity of the person 
signing; the person’s address, phone 
number, and e-mail address; and the 
date of signature to the extent any of 
these items are different from the in-
formation provided for the digital ID 
certificate signer. 

(2) Paper documents must be signed 
in ink. 

(e) Designation for service. The first 
document filed by any participant in a 
proceeding must designate the name 
and address of a person on whom serv-
ice may be made. This document must 
also designate the e-mail address, if 
any, of the person on whom service 
may be made. 

(f) Acceptance for filing. Any docu-
ment that fails to conform to the re-
quirements of this section may be re-

fused acceptance for filing by the Sec-
retary or the presiding officer and may 
be returned with an indication of the 
reason for nonacceptance. Any docu-
ment that is not accepted for filing will 
not be entered on the Commission’s 
docket. 

(g) Pre-filed written testimony and ex-
hibits. In any instance in which a par-
ticipant submits electronically 
through the E-Filing system written 
testimony or hearing exhibits in ad-
vance of a hearing, the written testi-
mony of each individual witness or wit-
ness panel and each individual exhibit 
shall be submitted as an individual 
electronic file. 

[72 FR 49150, Aug. 28, 2007] 

§ 2.305 Service of documents; methods; 
proof. 

(a) Service of documents by the Commis-
sion. Except for subpoenas, the Com-
mission shall serve all orders, deci-
sions, notices, and other documents to 
all participants, by the same delivery 
method those participants use to file 
and accept service. 

(b) Who may be served. Any document 
required to be served upon a partici-
pant shall be served upon that person 
or upon the representative designated 
by the participant or by law to receive 
service of documents. When a partici-
pant has appeared by attorney, service 
shall be made upon the attorney of 
record. 

(c) Method of service accompanying a 
filing. Service must be made electroni-
cally to the E-Filing system. Upon an 
order from the Commission or pre-
siding officer permitting alternative 
filing methods under § 2.302(g)(4), serv-
ice may be made by personal delivery, 
courier, expedited delivery service, or 
by first-class, express, certified or reg-
istered mail. As to each participant 
that cannot serve electronically, the 
Commission or presiding officer shall 
require service by the most expeditious 
means permitted under this paragraph 
that are available to the participant, 
unless the Commission or presiding of-
ficer finds that this requirement would 
impose undue burden or expense on the 
participant. 

(1) Unless otherwise provided in this 
section, a participant will serve docu-
ments on the other participants by the 

VerDate Nov<24>2008 11:14 Feb 26, 2009 Jkt 217030 PO 00000 Frm 00058 Fmt 8010 Sfmt 8010 Y:\SGML\217030.XXX 217030er
ow

e 
on

 P
R

O
D

1P
C

63
 w

ith
 C

F
R



49 

Nuclear Regulatory Commission § 2.305 

same method by which those partici-
pants filed. 

(2) A participant granted an exemp-
tion under § 2.302(g)(2) will serve the 
presiding officer and the participants 
in the proceeding that filed electroni-
cally by physically delivering or mail-
ing optical storage media containing 
the electronic document. 

(3) A participant granted an exemp-
tion under § 2.302(g)(3) will serve the 
presiding officer and the other partici-
pants in the proceeding by physically 
delivering or mailing a paper copy. 

(4) To provide proof of service, any 
paper served upon participants to the 
proceeding as may be required by law, 
rule, or order of the presiding officer 
must be accompanied by a signed cer-
tificate of service stating the names 
and addresses of the persons served as 
well as the method and date of service. 

(d) Method of service not accompanying 
a filing. Service of demonstrative evi-
dence, e.g., maps and other physical 
evidence, may be made by first-class 
mail in all cases, unless the presiding 
officer directs otherwise or the partici-
pant desires to serve by a faster meth-
od. In instances when service of a docu-
ment, such as a discovery document 
under § 2.336, will not accompany a fil-
ing with the agency, the participant 
may use any reasonable method of 
service to which the recipient agrees. 

(e) Service on the Secretary. (1) All mo-
tions, briefs, pleadings, and other docu-
ments must be served on the Secretary 
of the Commission by the same or 
equivalent method, such as by elec-
tronic transmission or first-class mail, 
that they are served upon the presiding 
officer, so that the Secretary will re-
ceive the filing at approximately the 
same time that it is received by the 
presiding officer to which the filing is 
directed. 

(2) When pleadings are personally de-
livered to a presiding officer con-
ducting proceedings outside the Wash-
ington, DC area, service on the Sec-
retary may be accomplished electroni-
cally to the E-Filing system, as well as 
by courier, express mail, or expedited 
delivery service. 

(3) Service of demonstrative evidence 
(e.g., maps and other physical exhibits) 
on the Secretary of the Commission 
may be made by first-class mail in all 

cases, unless the presiding officer di-
rects otherwise or the participant de-
sires to serve by a faster method. All 
pre-filed testimony and exhibits shall 
be served on the Secretary of the Com-
mission by the same or equivalent 
method that it is served upon the pre-
siding officer to the proceedings, i.e., 
electronically to the E-Filing system, 
personal delivery or courier, express 
mail, or expedited delivery service. 

(4) The addresses for the Secretary 
are: 

(i) Internet: The E-Filing system at 
http://www.nrc.gov. 

(ii) First-class mail: Office of the 
Secretary, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555– 
0001, Attention: Rulemakings and Ad-
judications Staff; and 

(iii) Courier, express mail, and expe-
dited delivery services: Office of the 
Secretary, Sixteenth Floor, One White 
Flint North, 11555 Rockville Pike, 
Rockville, Maryland 20852, Attention: 
Rulemakings and Adjudications Staff. 

(f) When service is complete. Service 
upon a participant is complete: 

(1) By the E-Filing system, when fil-
ing electronically to the E-Filing sys-
tem is considered complete under 
§ 2.302(d). 

(2) By personal delivery, upon hand-
ing the document to the person, or 
leaving it at his or her office with that 
person’s clerk or other person in 
charge or, if there is no one in charge, 
leaving it in a conspicuous place in the 
office, or if the office is closed or the 
person to be served has no office, leav-
ing it at his or her usual place of resi-
dence with some person of suitable age 
and discretion then residing there; 

(3) By mail, upon deposit in the 
United States mail, properly stamped 
and addressed; 

(4) By expedited service, upon depos-
iting the document with the provider 
of the expedited service; or 

(5) When service cannot be effected 
by a method provided by paragraphs 
(f)(1)–(4) of this section, by any other 
method authorized by law. 

(6) When two or more methods of 
service are required, service is consid-
ered complete when service by each 
method is complete under paragraphs 
(f)(1)–(4) of this section. 

(g) Service on the NRC staff. 
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(1) Service shall be made upon the 
NRC staff of all documents required to 
be filed with participants and the pre-
siding officer in all proceedings, includ-
ing those proceedings where the NRC 
staff informs the presiding officer of its 
determination not to participate as a 
party. Service upon the NRC staff shall 
be by the same or equivalent method as 
service upon the Office of the Sec-
retary and the presiding officer, e.g., 
electronically, personal delivery or 
courier, express mail, or expedited de-
livery service. 

(2) If the NRC staff decides not to 
participate as a party in a proceeding, 
it shall, in its notification to the pre-
siding officer and participants of its de-
termination not to participate, des-
ignate a person and address for service 
of documents. 

[72 FR 49150, Aug. 28, 2007] 

§ 2.306 Computation of time. 

(a) In computing any period of time, 
the day of the act, event, or default 
after which the designated period of 
time begins to run is not included. The 
last day of the period so computed is 
included unless it is a Saturday or Sun-
day, a Federal legal holiday at the 
place where the action or event is to 
occur, or a day upon which, because of 
an emergency closure of the Federal 
government in Washington, DC, NRC 
Headquarters does not open for busi-
ness, in which event the period runs 
until the end of the next day that is 
not a Saturday, Sunday, Federal legal 
holiday, or emergency closure. 

(b) Whenever a participant has the 
right or is required to do some act 
within a prescribed period after the 
service of a notice or other document 
upon him or her, no additional time is 
added to the prescribed period except 
in the following circumstances: 

(1) If a notice or document is served 
upon a participant, by first-class mail 
only, three (3) calendar days will be 
added to the prescribed period for all 
the participants in the proceeding. 

(2) If a notice or document is served 
upon a participant, by express mail or 
other expedited service only, two (2) 
calendar days will be added to the pre-
scribed period for all the participants 
in the proceeding. 

(3) If a document is to be served by 
multiple service methods, such as par-
tially electronic and entirely on opti-
cal storage media, the additional num-
ber of days is computed according to 
the service method used to deliver the 
entire document, excluding courtesy 
copies, to all of the other participants 
in the proceeding. The presiding officer 
may determine the calculation of addi-
tional days when a participant is not 
entitled to receive an entire filing 
served by multiple methods. 

(4) In mixed service proceedings when 
all participants are not using the same 
filing and service method, the number 
of days for service will be determined 
by the presiding officer based on con-
siderations of fairness and efficiency. 

(c) To be considered timely, a docu-
ment must be served: 

(1) By 5 p.m. Eastern Time for a doc-
ument served in person or by expedited 
service; and 

(2) By 11:59 p.m. Eastern Time for a 
document served by the E-Filing sys-
tem. 

[72 FR 49151, Aug. 28, 2007] 

§ 2.307 Extension and reduction of 
time limits; delegated authority to 
order use of procedures for access 
by potential parties to certain sen-
sitive unclassified information. 

(a) Except as otherwise provided by 
law, the time fixed or the period of 
time prescribed for an act that is re-
quired or allowed to be done at or with-
in a specified time, may be extended or 
shortened either by the Commission or 
the presiding officer for good cause, or 
by stipulation approved by the Com-
mission or the presiding officer. 

(b) If this part does not prescribe a 
time limit for an action to be taken in 
the proceeding, the Commission or the 
presiding officer may set a time limit 
for the action. 

(c) In circumstances where, in order 
to meet Commission requirements for 
intervention, potential parties may 
deem it necessary to obtain access to 
safeguards information (as defined in 
§ 73.2 of this chapter) or to sensitive un-
classified non-safeguards information, 
the Secretary is delegated authority to 
issue orders establishing procedures 
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and timelines for submitting and re-
solving requests for this information. 

[69 FR 2236, Jan. 14, 2004, as amended at 73 
FR 10980, Feb. 29, 2008] 

§ 2.308 Treatment of requests for hear-
ing or petitions for leave to inter-
vene by the Secretary. 

Upon receipt of a request for hearing 
or a petition to intervene, the Sec-
retary will forward the request or peti-
tion and/or proffered contentions and 
any answers and replies either to the 
Commission for a ruling on the request/ 
petition and/or proffered contentions or 
to the Chief Administrative Judge of 
the Atomic Safety and Licensing Board 
Panel for the designation of a presiding 
officer under § 2.313(a) to rule on the 
matter. 

§ 2.309 Hearing requests, petitions to 
intervene, requirements for stand-
ing, and contentions. 

(a) General requirements. Any person 
whose interest may be affected by a 
proceeding and who desires to partici-
pate as a party must file a written re-
quest for hearing and a specification of 
the contentions which the person seeks 
to have litigated in the hearing. In a 
proceeding under 10 CFR 52.103, the 
Commission, acting as the presiding of-
ficer, will grant the request if it deter-
mines that the requestor has standing 
under the provisions of paragraph (d) of 
this section and has proposed at least 
one admissible contention that meets 
the requirements of paragraph (f) of 
this section. For all other proceedings, 
except as provided in paragraph (e) of 
this section, the Commission, presiding 
officer, or the Atomic Safety and Li-
censing Board designated to rule on the 
request for hearing and/or petition for 
leave to intervene, will grant the re-
quest/petition if it determines that the 
requestor/petitioner has standing under 
the provisions of paragraph (d) of this 
section and has proposed at least one 
admissible contention that meets the 
requirements of paragraph (f) of this 
section. In ruling on the request for 
hearing/petition to intervene sub-
mitted by petitioners seeking to inter-
vene in the proceeding on the HLW re-
pository, the Commission, the pre-
siding officer, or the Atomic Safety 
and Licensing Board shall also consider 

any failure of the petitioner to partici-
pate as a potential party in the pre-li-
cense application phase under subpart 
J of this part in addition to the factors 
in paragraph (d) of this section. If a re-
quest for hearing or petition to inter-
vene is filed in response to any notice 
of hearing or opportunity for hearing, 
the applicant/licensee shall be deemed 
to be a party. 

(b) Timing. Unless otherwise pro-
vided by the Commission, the request 
and/or petition and the list of conten-
tions must be filed as follows: 

(1) In proceedings for the direct or in-
direct transfer of control of an NRC li-
cense when the transfer requires prior 
approval of the NRC under the Com-
mission’s regulations, governing stat-
ute, or pursuant to a license condition, 
twenty (20) days from the date of publi-
cation of the notice in the FEDERAL 
REGISTER. 

(2) In proceedings for the initial au-
thorization to construct a high-level 
radioactive waste geologic repository, 
and the initial licensee to receive and 
process high level radioactive waste at 
a geological repository operations 
area, thirty (30) days from the date of 
publication of the notice in the FED-
ERAL REGISTER. 

(3) In proceedings for which a FED-
ERAL REGISTER notice of agency action 
is published (other than a proceeding 
covered by paragraphs (b)(1) or (b)(2) of 
this section), not later than: 

(i) The time specified in any notice of 
hearing or notice of proposed action or 
as provided by the presiding officer or 
the Atomic Safety and Licensing Board 
designated to rule on the request and/ 
or petition, which may not be less than 
sixty (60) days from the date of publica-
tion of the notice in the FEDERAL REG-
ISTER; or 

(ii) If no period is specified, sixty (60) 
days from the date of publication of 
the notice. 

(4) In proceedings for which a FED-
ERAL REGISTER notice of agency action 
is not published, not later than the lat-
est of: 

(i) Sixty (60) days after publication of 
notice on the NRC Web site at http:// 
www.nrc.gov/public-involve/major-ac-
tions.html, or 
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(ii) Sixty (60) days after the requestor 
receives actual notice of a pending ap-
plication, but not more than sixty (60) 
days after agency action on the appli-
cation. 

(5) For orders issued under § 2.202 the 
time period provided therein. 

(c) Nontimely filings. (1) Nontimely 
requests and/or petitions and conten-
tions will not be entertained absent a 
determination by the Commission, the 
presiding officer or the Atomic Safety 
and Licensing Board designated to rule 
on the request and/or petition and con-
tentions that the request and/or peti-
tion should be granted and/or the con-
tentions should be admitted based upon 
a balancing of the following factors to 
the extent that they apply to the par-
ticular nontimely filing: 

(i) Good cause, if any, for the failure 
to file on time; 

(ii) The nature of the requestor’s/pe-
titioner’s right under the Act to be 
made a party to the proceeding; 

(iii) The nature and extent of the re-
questor’s/petitioner’s property, finan-
cial or other interest in the proceeding; 

(iv) The possible effect of any order 
that may be entered in the proceeding 
on the requestor’s/petitioner’s interest; 

(v) The availability of other means 
whereby the requestor’s/petitioner’s in-
terest will be protected; 

(vi) The extent to which the reques-
tor’s/petitioner’s interests will be rep-
resented by existing parties; 

(vii) The extent to which the reques-
tor’s/petitioner’s participation will 
broaden the issues or delay the pro-
ceeding; and 

(viii) The extent to which the reques-
tor’s/petitioner’s participation may 
reasonably be expected to assist in de-
veloping a sound record. 

(2) The requestor/petitioner shall ad-
dress the factors in paragraphs (c)(1)(i) 
through (c)(1)(viii) of this section in its 
nontimely filing. 

(d) Standing. (1) General require-
ments. A request for hearing or peti-
tion for leave to intervene must state: 

(i) The name, address and telephone 
number of the requestor or petitioner; 

(ii) The nature of the requestor’s/pe-
titioner’s right under the Act to be 
made a party to the proceeding; 

(iii) The nature and extent of the re-
questor’s/petitioner’s property, finan-

cial or other interest in the proceeding; 
and 

(iv) The possible effect of any deci-
sion or order that may be issued in the 
proceeding on the requestor’s/peti-
tioner’s interest. 

(2) State, local governmental body, 
and affected, Federally-recognized In-
dian Tribe. (i) A State, local govern-
mental body (county, municipality or 
other subdivision), and any affected 
Federally-recognized Indian Tribe that 
desires to participate as a party in the 
proceeding shall submit a request for 
hearing/petition to intervene. The re-
quest/petition must meet the require-
ments of this section (including the 
contention requirements in paragraph 
(f) of this section), except that a State, 
local governmental body or affected 
Federally-recognized Indian Tribe that 
wishes to be a party in a proceeding for 
a facility located within its boundaries 
need not address the standing require-
ments under this paragraph. The State, 
local governmental body, and affected 
Federally-recognized Indian Tribe 
shall, in its request/petition, each des-
ignate a single representative for the 
hearing. 

(ii) The Commission, the presiding 
officer or the Atomic Safety and Li-
censing Board designated to rule on re-
quests for hearings or petitions for 
leave to intervene will admit as a party 
to a proceeding a single designated rep-
resentative of the State, a single des-
ignated representative for each local 
governmental body (county, munici-
pality or other subdivision), and a sin-
gle designated representative for each 
affected Federally-recognized Indian 
Tribe. In determining the request/peti-
tion of a State, local governmental 
body, and any affected Federally-recog-
nized Indian Tribe that wishes to be a 
party in a proceeding for a facility lo-
cated within its boundaries, the Com-
mission, the presiding officer or the 
Atomic Safety and Licensing Board 
designated to rule on requests for hear-
ings or petitions for leave to intervene 
shall not require a further demonstra-
tion of standing. 

(iii) In any proceeding on an applica-
tion for a construction authorization 
for a high-level radioactive waste re-
pository at a geologic repository oper-
ations area under parts 60 or 63 of this 
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chapter, or an application for a license 
to receive and possess high-level radio-
active waste at a geologic repository 
operations area under parts 60 or 63 of 
this chapter, the Commission shall per-
mit intervention by the State and local 
governmental body (county, munici-
pality or other subdivision) in which 
such an area is located and by any af-
fected Federally-recognized Indian 
Tribe as defined in parts 60 or 63 of this 
chapter if the requirements of para-
graph (f) of this section are satisfied 
with respect to at least one contention. 
All other petitions for intervention in 
any such proceeding must be reviewed 
under the provisions of paragraphs (a) 
through (f) of this section. 

(3) The Commission, the presiding of-
ficer, or the Atomic Safety and Licens-
ing Board designated to rule on re-
quests for hearing and/or petitions for 
leave to intervene will determine 
whether the petitioner has an interest 
affected by the proceeding considering 
the factors enumerated in § 2.309(d)(1)– 
(2), among other things. In enforce-
ment proceedings, the licensee or other 
person against whom the action is 
taken shall have standing. 

(e) Discretionary Intervention. The 
presiding officer may consider a re-
quest for discretionary intervention 
when at least one requestor/petitioner 
has established standing and at least 
one admissible contention has been ad-
mitted so that a hearing will be held. A 
requestor/petitioner may request that 
his or her petition be granted as a mat-
ter of discretion in the event that the 
petitioner is determined to lack stand-
ing to intervene as a matter of right 
under paragraph (d)(1) of this section. 
Accordingly, in addition to addressing 
the factors in paragraph (d)(1) of this 
section, a petitioner who wishes to 
seek intervention as a matter of discre-
tion in the event it is determined that 
standing as a matter of right is not 
demonstrated shall address the fol-
lowing factors in his/her initial peti-
tion, which the Commission, the pre-
siding officer or the Atomic Safety and 
Licensing Board will consider and bal-
ance: 

(1) Factors weighing in favor of al-
lowing intervention— 

(i) The extent to which the reques-
tor’s/petitioner’s participation may 

reasonably be expected to assist in de-
veloping a sound record; 

(ii) The nature and extent of the re-
questor’s/petitioner’s property, finan-
cial or other interests in the pro-
ceeding; and 

(iii) The possible effect of any deci-
sion or order that may be issued in the 
proceeding on the requestor’s/peti-
tioner’s interest; 

(2) Factors weighing against allowing 
intervention— 

(i) The availability of other means 
whereby the requestor’s/petitioner’s in-
terest will be protected; 

(ii) The extent to which the reques-
tor’s/petitioner’s interest will be rep-
resented by existing parties; and 

(iii) The extent to which the reques-
tor’s/petitioner’s participation will in-
appropriately broaden the issues or 
delay the proceeding. 

(f) Contentions. (1) A request for 
hearing or petition for leave to inter-
vene must set forth with particularity 
the contentions sought to be raised. 
For each contention, the request or pe-
tition must: 

(i) Provide a specific statement of 
the issue of law or fact to be raised or 
controverted, provided further, that the 
issue of law or fact to be raised in a re-
quest for hearing under 10 CFR 52.103(b) 
must be directed at demonstrating that 
one or more of the acceptance criteria 
in the combined license have not been, 
or will not be met, and that the spe-
cific operational consequences of non-
conformance would be contrary to pro-
viding reasonable assurance of ade-
quate protection of the public health 
and safety; 

(ii) Provide a brief explanation of the 
basis for the contention; 

(iii) Demonstrate that the issue 
raised in the contention is within the 
scope of the proceeding; 

(iv) Demonstrate that the issue 
raised in the contention is material to 
the findings the NRC must make to 
support the action that is involved in 
the proceeding; 

(v) Provide a concise statement of 
the alleged facts or expert opinions 
which support the requestor’s/peti-
tioner’s position on the issue and on 
which the petitioner intends to rely at 
hearing, together with references to 
the specific sources and documents on 
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which the requestor/petitioner intends 
to rely to support its position on the 
issue; 

(vi) In a proceeding other than one 
under 10 CFR 52.103, provide sufficient 
information to show that a genuine 
dispute exists with the applicant/li-
censee on a material issue of law or 
fact. This information must include 
references to specific portions of the 
application (including the applicant’s 
environmental report and safety re-
port) that the petitioner disputes and 
the supporting reasons for each dis-
pute, or, if the petitioner believes that 
the application fails to contain infor-
mation on a relevant matter as re-
quired by law, the identification of 
each failure and the supporting reasons 
for the petitioner’s belief; and 

(vii) In a proceeding under 10 CFR 
52.103(b), the information must be suffi-
cient, and include supporting informa-
tion showing, prima facie, that one or 
more of the acceptance criteria in the 
combined license have not been, or will 
not be met, and that the specific oper-
ational consequences of nonconform-
ance would be contrary to providing 
reasonable assurance of adequate pro-
tection of the public health and safety. 
This information must include the spe-
cific portion of the report required by 
10 CFR 52.99(c) which the requestor be-
lieves is inaccurate, incorrect, and/or 
incomplete (i.e., fails to contain the 
necessary information required by 
§ 52.99(c)). If the requestor identifies a 
specific portion of the § 52.99(c) report 
as incomplete and the requestor con-
tends that the incomplete portion pre-
vents the requestor from making the 
necessary prima facie showing, then the 
requestor must explain why this defi-
ciency prevents the requestor from 
making the prima facie showing. 

(2) Contentions must be based on doc-
uments or other information available 
at the time the petition is to be filed, 
such as the application, supporting 
safety analysis report, environmental 
report or other supporting document 
filed by an applicant or licensee, or 
otherwise available to a petitioner. On 
issues arising under the National Envi-
ronmental Policy Act, the petitioner 
shall file contentions based on the ap-
plicant’s environmental report. The pe-
titioner may amend those contentions 

or file new contentions if there are 
data or conclusions in the NRC draft or 
final environmental impact statement, 
environmental assessment, or any sup-
plements relating thereto, that differ 
significantly from the data or conclu-
sions in the applicant’s documents. 
Otherwise, contentions may be amend-
ed or new contentions filed after the 
initial filing only with leave of the pre-
siding officer upon a showing that— 

(i) The information upon which the 
amended or new contention is based 
was not previously available; 

(ii) The information upon which the 
amended or new contention is based is 
materially different than information 
previously available; and 

(iii) The amended or new contention 
has been submitted in a timely fashion 
based on the availability of the subse-
quent information. 

(3) If two or more requestors/peti-
tioners seek to co-sponsor a conten-
tion, the requestors/petitioners shall 
jointly designate a representative who 
shall have the authority to act for the 
requestors/petitioners with respect to 
that contention. If a requestor/peti-
tioner seeks to adopt the contention of 
another sponsoring requestor/peti-
tioner, the requestor/petitioner who 
seeks to adopt the contention must ei-
ther agree that the sponsoring re-
questor/petitioner shall act as the rep-
resentative with respect to that con-
tention, or jointly designate with the 
sponsoring requestor/petitioner a rep-
resentative who shall have the author-
ity to act for the requestors/petitioners 
with respect to that contention. 

(g) Selection of hearing procedures. A 
request for hearing and/or petition for 
leave to intervene may, except in a 
proceeding under 10 CFR 52.103, also ad-
dress the selection of hearing proce-
dures, taking into account the provi-
sions of § 2.310. If a request/petition re-
lies upon § 2.310(d), the request/petition 
must demonstrate, by reference to the 
contention and the bases provided and 
the specific procedures in subpart G of 
this part, that resolution of the con-
tention necessitates resolution of ma-
terial issues of fact which may be best 
determined through the use of the 
identified procedures. 

VerDate Nov<24>2008 11:14 Feb 26, 2009 Jkt 217030 PO 00000 Frm 00064 Fmt 8010 Sfmt 8010 Y:\SGML\217030.XXX 217030er
ow

e 
on

 P
R

O
D

1P
C

63
 w

ith
 C

F
R



55 

Nuclear Regulatory Commission § 2.310 

(h) Answers to requests for hearing 
and petitions to intervene. Unless oth-
erwise specified by the Commission, 
the presiding officer, or the Atomic 
Safety and Licensing Board designated 
to rule on requests for hearings or peti-
tions for leave to intervene— 

(1) The applicant/licensee, the NRC 
staff, and any other party to a pro-
ceeding may file an answer to a request 
for a hearing, a petition to intervene 
and/or proffered contentions within 
twenty-five (25) days after service of 
the request for hearing, petition and/or 
contentions. Answers should address, 
at a minimum, the factors set forth in 
paragraphs (a) through (g) of this sec-
tion insofar as these sections apply to 
the filing that is the subject of the an-
swer. 

(2) Except in a proceeding under 10 
CFR 52.103, the requestor/petitioner 
may file a reply to any answer. The 
reply must be filed within 7 days after 
service of that answer. 

(3) No other written answers or re-
plies will be entertained. 

(i) Decision on request/petition. In all 
proceedings other than a proceeding 
under 10 CFR 52.103, the presiding offi-
cer shall, within 45 days after the filing 
of answers and replies under paragraph 
(h) of this section, issue a decision on 
each request for hearing/petition to in-
tervene, absent an extension from the 
Commission. The Commission, acting 
as the presiding officer, shall expedi-
tiously grant or deny the request for 
hearing in a proceeding under 10 CFR 
52.103. The Commission’s decision may 
not be the subject of any appeal under 
10 CFR 2.311. 

[69 FR 2236, Jan. 14, 2004, as amended at 72 
FR 49474, Aug. 28, 2007; 73 FR 44620, July 31, 
2008] 

§ 2.310 Selection of hearing proce-
dures. 

Upon a determination that a request 
for hearing/petition to intervene should 
be granted and a hearing held, the 
Commission, the presiding officer, or 
the Atomic Safety and Licensing Board 
designated to rule on the request/peti-
tion will determine and identify the 
specific hearing procedures to be used 
for the proceeding as follows— 

(a) Except as determined through the 
application of paragraphs (b) through 

(h) of this section, proceedings for the 
grant, renewal, licensee-initiated 
amendment, or termination of licenses 
or permits subject to parts 30, 32 
through 36, 39, 40, 50, 52, 54, 55, 61, 70 
and 72 of this chapter may be con-
ducted under the procedures of subpart 
L of this part. 

(b) Proceedings on enforcement mat-
ters must be conducted under the pro-
cedures of subpart G of this part, un-
less all parties agree and jointly re-
quest that the proceedings be con-
ducted under the procedures of subpart 
L or subpart N of this part, as appro-
priate. 

(c) Proceedings on the licensing of 
the construction and operation of a 
uranium enrichment facility must be 
conducted under the procedures of sub-
part G of this part. 

(d) In proceedings for the grant, re-
newal, licensee-initiated amendment, 
or termination of licenses or permits 
for nuclear power reactors, where the 
presiding officer by order finds that 
resolution of the contention or con-
tested matter necessitates resolution 
of issues of material fact relating to 
the occurrence of a past activity, 
where the credibility of an eyewitness 
may reasonably be expected to be at 
issue, and/or issues of motive or intent 
of the party or eyewitness material to 
the resolution of the contested matter, 
the hearing for resolution of that con-
tention or contested matter will be 
conducted under subpart G of this part. 

(e) Proceedings on applications for a 
license or license amendment to ex-
pand the spent nuclear fuel storage ca-
pacity at the site of a civilian nuclear 
power plant must be conducted under 
the procedures of subpart L of this 
part, unless a party requests that the 
proceeding be conducted under the pro-
cedures of subpart K of this part, or if 
all parties agree and jointly request 
that the proceeding be conducted under 
the procedures of subpart N of this 
part. 

(f) Proceedings on an application for 
initial construction authorization for a 
high-level radioactive waste repository 
at a geologic repository operations 
area noticed pursuant to §§ 2.101(f)(8) or 
2.105(a)(5), and proceedings on an ini-
tial application for a license to receive 
and possess high-level radioactive 
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waste at a geologic repository oper-
ations area must be conducted under 
the procedures of subparts G and J of 
this part. Subsequent amendments to a 
construction authorization for a high- 
level radioactive geologic repository, 
and amendments to a license to receive 
and possess high level radioactive 
waste at a high level waste geologic re-
pository may be conducted under the 
procedures of subpart L of this part, 
unless all parties agree and jointly re-
quest that the proceeding be conducted 
under the procedures of subpart N of 
this part. 

(g) Proceedings on an application for 
the direct or indirect transfer of con-
trol of an NRC license which transfer 
requires prior approval of the NRC 
under the Commission’s regulations, 
governing statutes or pursuant to a li-
cense condition shall be conducted 
under the procedures of subpart M of 
this part, unless the Commission deter-
mines otherwise in a case-specific 
order. 

(h) Except as determined through the 
application of paragraphs (b) through 
(g) of this section, proceedings for the 
grant, renewal, licensee-initiated 
amendment, or termination of licenses 
or permits subject to parts 30, 32 
through 36, 39, 40, 50, 52, 54, 55, 61, 70 
and 72 of this chapter, and proceedings 
on an application for the direct or indi-
rect transfer of control of an NRC li-
cense may be conducted under the pro-
cedures of subpart N of this part if— 

(1) The hearing itself is expected to 
take no more than two (2) days to com-
plete; or 

(2) All parties to the proceeding agree 
that it should be conducted under the 
procedures of subpart N of this part. 

(i) In design certification rulemaking 
proceedings under part 52 of this chap-
ter, any informal hearing held under 
§ 52.51 of this chapter must be con-
ducted under the procedures of subpart 
O of this part. 

(j) Proceedings on a Commission 
finding under 10 CFR 52.103(c) and (g) 
shall be conducted in accordance with 
the procedures designated by the Com-
mission in each proceeding. 

(k) In proceedings where the Com-
mission grants a petition filed under 
§ 2.335(b), the Commission may, in its 
discretion, conduct a hearing under the 

procedures of subpart O of this part to 
assist the Commission in developing a 
record on the matters raised in the pe-
tition. 

[69 FR 2236, Jan. 14, 2004, as amended at 72 
FR 49475, Aug. 28, 2007] 

§ 2.311 Interlocutory review of rulings 
on requests for hearings/petitions 
to intervene, selection of hearing 
procedures, and requests by poten-
tial parties for access to sensitive 
unclassified non-safeguards infor-
mation and safeguards information. 

(a) An order of the presiding officer, 
or if a presiding officer has not been 
designated, of the Chief Administrative 
Judge, or if he or she is unavailable, of 
another administrative judge, or of an 
administrative law judge with jurisdic-
tion under § 2.318(a), may be appealed 
to the Commission with respect to: 

(1) A request for hearing; 
(2) A petition to intervene; or 
(3) A request for access to sensitive 

unclassified non-safeguards informa-
tion (SUNSI), including, but not lim-
ited to, proprietary, confidential com-
mercial, and security-related informa-
tion, and Safeguards Information 
(SGI). An appeal to the Commission 
may also be taken from an order of an 
officer designated to rule on informa-
tion access issues. 

(b) These appeals must be made as 
specified by the provisions of this sec-
tion, within ten (10) days after the 
service of the order. The appeal must 
be initiated by the filing of a notice of 
appeal and accompanying supporting 
brief. Any party who opposes the ap-
peal may file a brief in opposition to 
the appeal within ten (10) days after 
service of the appeal. The supporting 
brief and any answer must conform to 
the requirements of § 2.341(c)(2). No 
other appeals from rulings on requests 
for hearings are allowed. 

(c) An order denying a petition to in-
tervene, and/or request for hearing, or 
a request for access to the information 
described in paragraph (a) of this sec-
tion, is appealable by the requestor/pe-
titioner on the question as to whether 
the request and/or petition should have 
been granted. 

(d) An order granting a petition to 
intervene, and/or request for hearing, 
or granting a request for access to the 
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information described in paragraph (a) 
of this section, is appealable by a party 
other than the requestor/petitioner on 
the question as to: 

(1) Whether the request for hearing 
or petition to intervene should have 
been wholly denied; or 

(2) Whether the request for access to 
the information described in paragraph 
(a)(3) of this section should have been 
denied in whole or in part. However, 
such a question with respect to SGI 
may only be appealed by the NRC staff, 
and such a question with respect to 
SUNSI may be appealed only by the 
NRC staff or by a party whose interest 
independent of the proceeding would be 
harmed by the release of the informa-
tion. 

(e) An order selecting a hearing pro-
cedure may be appealed by any party 
on the question as to whether the se-
lection of the particular hearing proce-
dures was in clear contravention of the 
criteria set forth in § 2.310. The appeal 
must be filed with the Commission no 
later than ten (10) days after issuance 
of the order selecting a hearing proce-
dure. 

[73 FR 12631, Mar. 10, 2008] 

§ 2.312 Notice of hearing. 
(a) In a proceeding in which the 

terms of a notice of hearing are not 
otherwise prescribed by this part, the 
order or notice of hearing will state: 

(1) The nature of the hearing and its 
time and place, or a statement that the 
time and place will be fixed by subse-
quent order; 

(2) The legal authority and jurisdic-
tion under which the hearing is to be 
held; 

(3) The matters of fact and law as-
serted or to be considered; and 

(4) A statement describing the spe-
cific hearing procedures or subpart 
that will be used for the hearing. 

(b) The time and place of hearing will 
be fixed with due regard for the con-
venience of the parties or their rep-
resentatives, the nature of the pro-
ceeding and the public interest. 

§ 2.313 Designation of presiding offi-
cer, disqualification, unavailability, 
and substitution. 

(a) Designation of presiding officer. 
The Commission may provide in the 

notice of hearing that one or more 
members of the Commission, an admin-
istrative law judge, an administrative 
judge, an Atomic Safety and Licensing 
Board, or a named officer who has been 
delegated final authority in the mat-
ter, shall be the presiding officer. The 
Commission alone shall designate the 
presiding officer in a hearing con-
ducted under subpart O. If the Commis-
sion does not designate the presiding 
officer for a hearing under subparts G, 
J, K, L, M, or N of this part, then the 
Chief Administrative Judge shall issue 
an order designating: 

(1) An Atomic Safety and Licensing 
Board appointed under Section 191 of 
the Atomic Energy Act of 1954, as 
amended, or an administrative law 
judge appointed pursuant to 5 U.S.C. 
3105, for a hearing conducted under 
subparts G, J, K, L, or N of this part; or 

(2) An Atomic Safety and Licensing 
Board, an administrative law judge, or 
an administrative judge for a hearing 
conducted under subpart M of this 
part. 

(b) Disqualification. (1) If a des-
ignated presiding officer or a des-
ignated member of an Atomic Safety 
and Licensing Board believes that he or 
she is disqualified to preside or to par-
ticipate as a board member in the hear-
ing, he or she shall withdraw by notice 
on the record and shall notify the Com-
mission or the Chief Administrative 
Judge, as appropriate, of the with-
drawal. 

(2) If a party believes that a presiding 
officer or a designated member of an 
Atomic Safety and Licensing Board 
should be disqualified, the party may 
move that the presiding officer or the 
Licensing Board member disqualify 
himself or herself. The motion must be 
supported by affidavits setting forth 
the alleged grounds for disqualifica-
tion. If the presiding officer does not 
grant the motion or the Licensing 
Board member does not disqualify him-
self, the motion must be referred to the 
Commission. The Commission will de-
termine the sufficiency of the grounds 
alleged. 

(c) Unavailability. If a presiding offi-
cer or a designated member of an 
Atomic Safety and Licensing Board be-
comes unavailable during the course of 
a hearing, the Commission or the Chief 
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Administrative Judge, as appropriate, 
will designate another presiding officer 
or Atomic Safety and Licensing Board 
member. If he or she becomes unavail-
able after the hearing has been con-
cluded, then: 

(1) The Commission may designate 
another presiding officer; 

(2) The Chief Administrative Judge 
or the Commission, as appropriate, 
may designate another Atomic Safety 
and Licensing Board member to par-
ticipate in the decision; 

(3) The Commission may direct that 
the record be certified to it for deci-
sion. 

(d) Substitution. If a presiding officer 
or a designated member of an Atomic 
Safety and Licensing Board is sub-
stituted for the one originally des-
ignated, any motion predicated upon 
the substitution must be made within 
five (5) days after the substitution. 

§ 2.314 Appearance and practice be-
fore the Commission in adjudica-
tory proceedings. 

(a) Standards of practice. In the exer-
cise of their functions under this sub-
part, the Commission, the Atomic 
Safety and Licensing Boards, Adminis-
trative Law Judges, and Administra-
tive Judges function in a quasi-judicial 
capacity. Accordingly, parties and 
their representatives in proceedings 
subject to this subpart are expected to 
conduct themselves with honor, dig-
nity, and decorum as they should be-
fore a court of law. 

(b) Representation. A person may ap-
pear in an adjudication on his or her 
own behalf or by an attorney-at-law. A 
partnership, corporation, or unincor-
porated association may be represented 
by a duly authorized member or officer, 
or by an attorney-at-law. A party may 
be represented by an attorney-at-law if 
the attorney is in good standing and 
has been admitted to practice before 
any Court of the United States, the 
District of Columbia, or the highest 
court of any State, territory, or posses-
sion of the United States. Any person 
appearing in a representative capacity 
shall file with the Commission a writ-
ten notice of appearance. The notice 
must state his or her name, address, 
telephone number, and facsimile num-
ber and email address, if any; the name 

and address of the person or entity on 
whose behalf he or she appears; and, in 
the case of an attorney-at-law, the 
basis of his or her eligibility as a rep-
resentative or, in the case of another 
representative, the basis of his or her 
authority to act on behalf of the party. 

(c) Reprimand, censure or suspension 
from the proceeding. (1) A presiding of-
ficer, or the Commission may, if nec-
essary for the orderly conduct of a pro-
ceeding, reprimand, censure or suspend 
from participation in the particular 
proceeding pending before it any party 
or representative of a party who re-
fuses to comply with its directions, or 
who is disorderly, disruptive, or en-
gages in contemptuous conduct. 

(2) A reprimand, censure, or a suspen-
sion that is ordered to run for one day 
or less must state the grounds for the 
action in the record of the proceeding, 
and must advise the person disciplined 
of the right to appeal under paragraph 
(c)(3) of this section. A suspension that 
is ordered for a longer period must be 
in writing, state the grounds on which 
it is based, and advise the person sus-
pended of the right to appeal and to re-
quest a stay under paragraphs (c)(3) 
and (c)(4) of this section. The suspen-
sion may be stayed for a reasonable 
time in order for an affected party to 
obtain other representation if this 
would be necessary to prevent injus-
tice. 

(3) Anyone disciplined under this sec-
tion may file an appeal with the Com-
mission within ten (10) days after 
issuance of the order. The appeal must 
be in writing and state concisely, with 
supporting argument, why the appel-
lant believes the order was erroneous, 
either as a matter of fact or law. The 
Commission shall consider each appeal 
on the merits, including appeals in 
cases in which the suspension period 
has already run. If necessary for a full 
and fair consideration of the facts, the 
Commission may conduct further evi-
dentiary hearings, or may refer the 
matter to another presiding officer for 
development of a record. In the latter 
event, unless the Commission provides 
specific directions to the presiding offi-
cer, that officer shall determine the 
procedure to be followed and who shall 
present evidence, subject to applicable 
provisions of law. The hearing must 
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begin as soon as possible. In the case of 
an attorney, if no appeal is taken of a 
suspension, or, if the suspension is 
upheld at the conclusion of the appeal, 
the presiding officer, or the Commis-
sion, as appropriate, shall notify the 
State bar(s) to which the attorney is 
admitted. The notification must in-
clude copies of the order of suspension, 
and, if an appeal was taken, briefs of 
the parties, and the decision of the 
Commission. 

(4) A suspension exceeding one (1) day 
is not effective for seventy-two (72) 
hours from the date the suspension 
order is issued. Within this time, a sus-
pended individual may request a stay 
of the sanction from the appropriate 
reviewing tribunal pending appeal. No 
responses to the stay request from 
other parties will be entertained. If a 
timely stay request is filed, the suspen-
sion must be stayed until the reviewing 
tribunal rules on the motion. The stay 
request must be in writing and contain 
the information specified in § 2.342(b). 
The Commission shall rule on the stay 
request within ten (10) days after the 
filing of the motion. The Commission 
shall consider the factors specified in 
§ 2.342(e)(1) and (e)(2) in determining 
whether to grant or deny a stay appli-
cation. 

§ 2.315 Participation by a person not a 
party. 

(a) A person who is not a party (in-
cluding persons who are affiliated with 
or represented by a party) may, in the 
discretion of the presiding officer, be 
permitted to make a limited appear-
ance by making an oral or written 
statement of his or her position on the 
issues at any session of the hearing or 
any prehearing conference within the 
limits and on the conditions fixed by 
the presiding officer. However, that 
person may not otherwise participate 
in the proceeding. Such statements of 
position shall not be considered evi-
dence in the proceeding. 

(b) The Secretary will give notice of 
a hearing to any person who requests it 
before the issuance of the notice of 
hearing, and will furnish a copy of the 
notice of hearing to any person who re-
quests it thereafter. If a communica-
tion bears more than one signature, 
the Commission will give the notice to 

the person first signing unless the com-
munication clearly indicates other-
wise. 

(c) The presiding officer will afford 
an interested State, local govern-
mental body (county, municipality or 
other subdivision), and affected, Feder-
ally-recognized Indian Tribe, which has 
not been admitted as a party under 
§ 2.309, a reasonable opportunity to par-
ticipate in a hearing. Each State, local 
governmental body, and affected Fed-
erally-recognized Indian Tribe shall, in 
its request to participate in a hearing, 
each designate a single representative 
for the hearing. The representative 
shall be permitted to introduce evi-
dence, interrogate witnesses where 
cross-examination by the parties is 
permitted, advise the Commission 
without requiring the representative to 
take a position with respect to the 
issue, file proposed findings in those 
proceedings where findings are per-
mitted, and petition for review by the 
Commission under § 2.341 with respect 
to the admitted contentions. The rep-
resentative shall identify those conten-
tions on which it will participate in ad-
vance of any hearing held. 

(d) If a matter is taken up by the 
Commission under § 2.341 or sua sponte, 
a person who is not a party may, in the 
discretion of the Commission, be per-
mitted to file a brief ‘‘amicus curiae.’’ 
Such a person shall submit the amicus 
brief together with a motion for leave 
to do so which identifies the interest of 
the person and states the reasons why 
a brief is desirable. Unless the Commis-
sion provides otherwise, the brief must 
be filed within the time allowed to the 
party whose position the brief will sup-
port. A motion of a person who is not 
a party to participate in oral argument 
before the Commission will be granted 
at the discretion of the Commission. 

§ 2.316 Consolidation of parties. 
On motion or on its or his own initia-

tive, the Commission or the presiding 
officer may order any parties in a pro-
ceeding who have substantially the 
same interest that may be affected by 
the proceeding and who raise substan-
tially the same questions, to consoli-
date their presentation of evidence, 
cross-examination, briefs, proposed 
findings of fact, and conclusions of law 
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and argument. However, it may not 
order any consolidation that would 
prejudice the rights of any party. A 
consolidation under this section may 
be for all purposes of the proceeding, 
all of the issues of the proceeding, or 
with respect to any one or more issues 
thereof. 

§ 2.317 Separate hearings; consolida-
tion of proceedings. 

(a) Separate hearings. On motion by 
the parties or upon request of the pre-
siding officer for good cause shown, or 
on its own initiative, the Commission 
may establish separate hearings in a 
proceeding if it is found that the action 
will be conducive to the proper dis-
patch of its business and to the ends of 
justice and will be conducted in accord-
ance with the other provisions of this 
subpart. 

(b) Consolidation of proceedings. On 
motion and for good cause shown or on 
its own initiative, the Commission or 
the presiding officers of each affected 
proceeding may consolidate for hearing 
or for other purposes two or more pro-
ceedings, or may hold joint hearings 
with interested States and/or other 
Federal agencies on matters of concur-
rent jurisdiction, if it is found that the 
action will be conducive to the proper 
dispatch of its business and to the ends 
of justice and will be conducted in ac-
cordance with the other provisions of 
this subpart. 

§ 2.318 Commencement and termi-
nation of jurisdiction of presiding 
officer. 

(a) Unless the Commission orders 
otherwise, the jurisdiction of the pre-
siding officer designated to conduct a 
hearing over the proceeding, including 
motions and procedural matters, com-
mences when the proceeding com-
mences. If a presiding officer has not 
been designated, the Chief Administra-
tive Judge has jurisdiction or, if he or 
she is unavailable, another administra-
tive judge or administrative law judge 
has jurisdiction. A proceeding com-
mences when a notice of hearing or a 
notice of proposed action under § 2.105 
is issued. When a notice of hearing pro-
vides that the presiding officer is to be 
an administrative judge or an adminis-
trative law judge, the Chief Adminis-

trative Judge will designate by order 
the administrative judge or adminis-
trative law judge, as appropriate, who 
is to preside. The presiding officer’s ju-
risdiction in each proceeding termi-
nates when the period within which the 
Commission may direct that the record 
be certified to it for final decision ex-
pires, when the Commission renders a 
final decision, or when the presiding of-
ficer withdraws from the case upon 
considering himself or herself disquali-
fied, whichever is earliest. 

(b) The Director, Office of Nuclear 
Reactor Regulation, Director, Office of 
New Reactors, or the Director, Office of 
Nuclear Material Safety and Safe-
guards, as appropriate, may issue an 
order and take any otherwise proper 
administrative action with respect to a 
licensee who is a party to a pending 
proceeding. Any order related to the 
subject matter of the pending pro-
ceeding may be modified by the pre-
siding officer as appropriate for the 
purpose of the proceeding. 

[69 FR 2236, Jan. 14, 2004, as amended at 73 
FR 5716, Jan. 31, 2008] 

§ 2.319 Power of the presiding officer. 
A presiding officer has the duty to 

conduct a fair and impartial hearing 
according to law, to take appropriate 
action to control the prehearing and 
hearing process, to avoid delay and to 
maintain order. The presiding officer 
has all the powers necessary to those 
ends, including the powers to: 

(a) Administer oaths and affirma-
tions; 

(b) Issue subpoenas authorized by 
law, including subpoenas requested by 
a participant for the attendance and 
testimony of witnesses or the produc-
tion of evidence upon the requestor’s 
showing of general relevance and rea-
sonable scope of the evidence sought; 

(c) Consolidate parties and pro-
ceedings in accordance with §§ 2.316 and 
2.317 and/or direct that common inter-
ests be represented by a single spokes-
person; 

(d) Rule on offers of proof and receive 
evidence. In proceedings under this 
part, strict rules of evidence do not 
apply to written submissions. However, 
the presiding officer may, on motion or 
on the presiding officer’s own initia-
tive, strike any portion of a written 
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presentation or a response to a written 
question that is irrelevant, immaterial, 
unreliable, duplicative or cumulative. 

(e) Restrict irrelevant, immaterial, 
unreliable, duplicative or cumulative 
evidence and/or arguments; 

(f) Order depositions to be taken as 
appropriate; 

(g) Regulate the course of the hear-
ing and the conduct of participants; 

(h) Dispose of procedural requests or 
similar matters; 

(i) Examine witnesses; 
(j) Hold conferences before or during 

the hearing for settlement, simplifica-
tion of contentions, or any other prop-
er purpose; 

(k) Set reasonable schedules for the 
conduct of the proceeding and take ac-
tions reasonably calculated to main-
tain overall schedules; 

(l) Certify questions to the Commis-
sion for its determination, either in the 
presiding officer’s discretion, or on mo-
tion of a party or on direction of the 
Commission; 

(m) Reopen a proceeding for the re-
ceipt of further evidence at any time 
before the initial decision; 

(n) Appoint special assistants from 
the Atomic Safety and Licensing Board 
Panel under § 2.322; 

(o) Issue initial decisions as provided 
in this part; 

(p) Dispose of motions by written 
order or by oral ruling during the 
course of a hearing or prehearing con-
ference. The presiding officer should 
ensure that parties not present for the 
oral ruling are notified promptly of the 
ruling; 

(q) Issue orders necessary to carry 
out the presiding officer’s duties and 
responsibilities under this part; and 

(r) Take any other action consistent 
with the Act, this chapter, and 5 U.S.C. 
551–558. 

§ 2.320 Default. 
If a party fails to file an answer or 

pleading within the time prescribed in 
this part or as specified in the notice of 
hearing or pleading, to appear at a 
hearing or prehearing conference, to 
comply with any prehearing order en-
tered by the presiding officer, or to 
comply with any discovery order en-
tered by the presiding officer, the Com-
mission or the presiding officer may 

make any orders in regard to the fail-
ure that are just, including, among 
others, the following: 

(a) Without further notice, find the 
facts as to the matters regarding which 
the order was made in accordance with 
the claim of the party obtaining the 
order, and enter the order as appro-
priate; or 

(b) Proceed without further notice to 
take proof on the issues specified. 

§ 2.321 Atomic Safety and Licensing 
Boards. 

(a) The Commission or the Chief Ad-
ministrative Judge may establish one 
or more Atomic Safety and Licensing 
Boards, each comprised of three mem-
bers, one of whom will be qualified in 
the conduct of administrative pro-
ceedings and two of whom have such 
technical or other qualifications as the 
Commission or the Chief Administra-
tive Judge determines to be appro-
priate to the issues to be decided. The 
members of an Atomic Safety and Li-
censing Board shall be designated from 
the Atomic Safety and Licensing Board 
Panel established by the Commission. 
In proceedings for granting, sus-
pending, revoking, or amending li-
censes or authorizations as the Com-
mission may designate, the Atomic 
Safety and Licensing Board shall per-
form the adjudicatory functions that 
the Commission determines are appro-
priate. 

(b) The Commission or the Chief Ad-
ministrative Judge may designate an 
alternate qualified in the conduct of 
administrative proceedings, or an al-
ternate having technical or other 
qualifications, or both, for an Atomic 
Safety and Licensing Board established 
under paragraph (a) of this section. If a 
member of a board becomes unavail-
able, the Commission or the Chief Ad-
ministrative Judge may constitute the 
alternate qualified in the conduct of 
administrative proceedings, or the al-
ternate having technical or other 
qualifications, as appropriate, as a 
member of the board by notifying the 
alternate who will, as of the date of the 
notification, serve as a member of the 
board. If an alternate is unavailable or 
no alternates have been designated, 
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and a member of a board becomes un-
available, the Commission or Chief Ad-
ministrative Judge may appoint a 
member of the Atomic Safety and Li-
censing Board Panel who is qualified in 
the conduct of administrative pro-
ceedings or a member having technical 
or other qualifications, as appropriate, 
as a member of the Atomic Safety and 
Licensing Board by notifying the ap-
pointee who will, as of the date of the 
notification, serve as a member of the 
board. 

(c) An Atomic Safety and Licensing 
Board has the duties and may exercise 
the powers of a presiding officer as 
granted by § 2.319 and otherwise in this 
part. Any time when a board is in ex-
istence but is not actually in session, 
any powers which could be exercised by 
a presiding officer or by the Chief Ad-
ministrative Judge may be exercised 
with respect to the proceeding by the 
chairman of the board having jurisdic-
tion over it. Two members of an Atom-
ic Safety and Licensing Board con-
stitute a quorum if one of those mem-
bers is the member qualified in the 
conduct of administrative proceedings. 

§ 2.322 Special assistants to the pre-
siding officer. 

(a) In consultation with the Chief Ad-
ministrative Judge, the presiding offi-
cer may, at his or her discretion, ap-
point personnel from the Atomic Safe-
ty and Licensing Board Panel estab-
lished by the Commission to assist the 
presiding officer in taking evidence and 
preparing a suitable record for review. 
The appointment may occur at any ap-
propriate time during the proceeding 
but must, at the time of the appoint-
ment, be subject to the notice and dis-
qualification provisions as described in 
§ 2.313. The special assistants may func-
tion as: 

(1) Technical interrogators in their 
individual fields of expertise. The in-
terrogators shall study the written tes-
timony and sit with the presiding offi-
cer to hear the presentation and, where 
permitted in the proceeding, the cross- 
examination by the parties of all wit-
nesses on the issues of the interroga-
tors’ expertise. The interrogators shall 
take a leading role in examining the 
witnesses to ensure that the record is 
as complete as possible; 

(2) Upon consent of all the parties, 
special masters to hear evidentiary 
presentations by the parties on specific 
technical matters, and, upon comple-
tion of the presentation of evidence, to 
prepare a report that would become 
part of the record. Special masters may 
rule on evidentiary issues brought be-
fore them, in accordance with § 2.333. 
Appeals from special masters’ rulings 
may be taken to the presiding officer 
in accordance with procedures estab-
lished in the presiding officer’s order 
appointing the special master. Special 
masters’ reports are advisory only; the 
presiding officer retains final authority 
with respect to the issues heard by the 
special master; 

(3) Alternate Atomic Safety and Li-
censing Board members to sit with the 
presiding officer, to participate in the 
evidentiary sessions on the issue for 
which the alternate members were des-
ignated by examining witnesses, and to 
advise the presiding officer of their 
conclusions through an on-the-record 
report. This report is advisory only; 
the presiding officer retains final au-
thority on the issue for which the al-
ternate member was designated; or 

(4) Discovery master to rule on the 
matters specified in § 2.1018(a)(2). 

(b) The presiding officer may, as a 
matter of discretion, informally seek 
the assistance of members of the Atom-
ic Safety and Licensing Board Panel to 
brief the presiding officer on the gen-
eral technical background of subjects 
involving complex issues that the pre-
siding officer might otherwise have dif-
ficulty in quickly grasping. These 
briefings take place before the hearing 
on the subject involved and supplement 
the reading and study undertaken by 
the presiding officer. They are not sub-
ject to the procedures described in 
§ 2.313. 

§ 2.323 Motions. 

(a) Presentation and disposition. All 
motions must be addressed to the Com-
mission or other designated presiding 
officer. A motion must be made no 
later than ten (10) days after the occur-
rence or circumstance from which the 
motion arises. All written motions 
must be filed with the Secretary and 
served on all parties to the proceeding. 
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(b) Form and content. Unless made 
orally on-the-record during a hearing, 
or the presiding officer directs other-
wise, or under the provisions of subpart 
N of this part, a motion must be in 
writing, state with particularity the 
grounds and the relief sought, be ac-
companied by any affidavits or other 
evidence relied on, and, as appropriate, 
a proposed form of order. A motion 
must be rejected if it does not include 
a certification by the attorney or rep-
resentative of the moving party that 
the movant has made a sincere effort 
to contact other parties in the pro-
ceeding and resolve the issue(s) raised 
in the motion, and that the movant’s 
efforts to resolve the issue(s) have been 
unsuccessful. 

(c) Answers to motions. Within ten 
(10) days after service of a written mo-
tion, or other period as determined by 
the Secretary, the Assistant Secretary, 
or the presiding officer, a party may 
file an answer in support of or in oppo-
sition to the motion, accompanied by 
affidavits or other evidence. The mov-
ing party has no right to reply, except 
as permitted by the Secretary, the As-
sistant Secretary, or the presiding offi-
cer. Permission may be granted only in 
compelling circumstances, such as 
where the moving party demonstrates 
that it could not reasonably have an-
ticipated the arguments to which it 
seeks leave to reply. 

(d) Accuracy in filing. All parties are 
obligated, in their filings before the 
presiding officer and the Commission, 
to ensure that their arguments and as-
sertions are supported by appropriate 
and accurate references to legal au-
thority and factual basis, including, as 
appropriate, citations to the record. 
Failure to do so may result in appro-
priate sanctions, including striking a 
matter from the record or, in extreme 
circumstances, dismissal of the party. 

(e) Motions for reconsideration. Mo-
tions for reconsideration may not be 
filed except upon leave of the presiding 
officer or the Commission, upon a 
showing of compelling circumstances, 
such as the existence of a clear and ma-
terial error in a decision, which could 
not have reasonably been anticipated, 
that renders the decision invalid. A 
motion must be filed within ten (10) 
days of the action for which reconsider-

ation is requested. The motion and any 
responses to the motion are limited to 
ten (10) pages. 

(f) Referral and certifications to the 
Commission. (1) If, in the judgment of 
the presiding officer, prompt decision 
is necessary to prevent detriment to 
the public interest or unusual delay or 
expense, or if the presiding officer de-
termines that the decision or ruling in-
volves a novel issue that merits Com-
mission review at the earliest oppor-
tunity, the presiding officer may refer 
the ruling promptly to the Commis-
sion. The presiding officer must notify 
the parties of the referral either by an-
nouncement on-the-record or by writ-
ten notice if the hearing is not in ses-
sion. 

(2) A party may petition the pre-
siding officer to certify an issue to the 
Commission for early review. The pre-
siding officer shall apply the alter-
native standards of § 2.341(f) in ruling 
on the petition for certification. No 
motion for reconsideration of the pre-
siding officer’s ruling on a petition for 
certification will be entertained. 

(g) Effect of filing a motion, petition, 
or certification of question to the Com-
mission. Unless otherwise ordered, nei-
ther the filing of a motion, the filing of 
a petition for certification, nor the cer-
tification of a question to the Commis-
sion stays the proceeding or extends 
the time for the performance of any 
act. 

(h) Motions to compel discovery. Par-
ties may file answers to motions to 
compel discovery in accordance with 
paragraph (c) of this section. The pre-
siding officer, in his or her discretion, 
may order that the answer be given 
orally during a telephone conference or 
other prehearing conference, rather 
than in writing. If responses are given 
over the telephone, the presiding offi-
cer shall issue a written order on the 
motion summarizing the views pre-
sented by the parties. This does not 
preclude the presiding officer from 
issuing a prior oral ruling on the mat-
ter effective at the time of the ruling, 
if the terms of the ruling are incor-
porated in the subsequent written 
order. 
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§ 2.324 Order of procedure. 
The presiding officer or the Commis-

sion will designate the order of proce-
dure at a hearing. The proponent of an 
order will ordinarily open and close. 

§ 2.325 Burden of proof. 
Unless the presiding officer otherwise 

orders, the applicant or the proponent 
of an order has the burden of proof. 

§ 2.326 Motions to reopen. 
(a) A motion to reopen a closed 

record to consider additional evidence 
will not be granted unless the following 
criteria are satisfied: 

(1) The motion must be timely. How-
ever, an exceptionally grave issue may 
be considered in the discretion of the 
presiding officer even if untimely pre-
sented; 

(2) The motion must address a sig-
nificant safety or environmental issue; 
and 

(3) The motion must demonstrate 
that a materially different result 
would be or would have been likely had 
the newly proffered evidence been con-
sidered initially. 

(b) The motion must be accompanied 
by affidavits that set forth the factual 
and/or technical bases for the movant’s 
claim that the criteria of paragraph (a) 
of this section have been satisfied. Affi-
davits must be given by competent in-
dividuals with knowledge of the facts 
alleged, or by experts in the disciplines 
appropriate to the issues raised. Evi-
dence contained in affidavits must 
meet the admissibility standards of 
this subpart. Each of the criteria must 
be separately addressed, with a specific 
explanation of why it has been met. 
When multiple allegations are in-
volved, the movant must identify with 
particularity each issue it seeks to liti-
gate and specify the factual and/or 
technical bases which it believes sup-
port the claim that this issue meets 
the criteria in paragraph (a) of this sec-
tion. 

(c) A motion predicated in whole or 
in part on the allegations of a confiden-
tial informant must identify to the 
presiding officer the source of the alle-
gations and must request the issuance 
of an appropriate protective order. 

(d) A motion to reopen which relates 
to a contention not previously in con-

troversy among the parties must also 
satisfy the requirements for nontimely 
contentions in § 2.309(c). 

§ 2.327 Official recording; transcript. 
(a) Recording hearings. A hearing 

will be recorded stenographically or by 
other means under the supervision of 
the presiding officer. If the hearing is 
recorded on videotape or some other 
video medium, before an official tran-
script is prepared under paragraph (b) 
of this section, that video recording 
will be considered to constitute the 
record of events at the hearing. 

(b) Official transcript. For each hear-
ing, a transcript will be prepared from 
the recording made in accordance with 
paragraph (a) of this section that will 
be the sole official transcript of the 
hearing. The transcript will be pre-
pared by an official reporter who may 
be designated by the Commission or 
may be a regular employee of the Com-
mission. Except as limited by section 
181 of the Act or order of the Commis-
sion, the transcript will be available 
for inspection in the agency’s public 
records system. 

(c) Availability of copies. Copies of 
transcripts prepared in accordance 
with paragraph (b) of this section are 
available to the parties and to the pub-
lic from the official reporter on pay-
ment of the charges fixed therefor. If a 
hearing is recorded on videotape or 
other video medium, copies of the re-
cording of each daily session of the 
hearing may be made available to the 
parties and to the public from the pre-
siding officer upon payment of a charge 
specified by the Chief Administrative 
Judge. 

(d) Transcript corrections. Correc-
tions of the official transcript may be 
made only in the manner provided by 
this paragraph. Corrections ordered or 
approved by the presiding officer must 
be included in the record as an appen-
dix. When so incorporated, the Sec-
retary shall make the necessary phys-
ical corrections in the official tran-
script so that it will incorporate the 
changes ordered. In making correc-
tions, pages may not be substituted 
but, to the extent practicable, correc-
tions must be made by running a line 
through the matter to be changed 
without obliteration and writing the 
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matter as changed immediately above. 
If the correction consists of an inser-
tion, it must be added by rider or inter-
lineation as near as possible to the text 
which is intended to precede and follow 
it. 

§ 2.328 Hearings to be public. 
Except as may be requested under 

section 181 of the Act, all hearings will 
be public unless otherwise ordered by 
the Commission. 

§ 2.329 Prehearing conference. 
(a) Necessity for prehearing con-

ference; timing. The Commission or 
the presiding officer may, and in the 
case of a proceeding on an application 
for a construction permit or an oper-
ating license for a facility of a type de-
scribed in §§ 50.21(b) or 50.22 of this 
chapter or a testing facility, shall di-
rect the parties or their counsel to ap-
pear at a specified time and place for a 
conference or conferences before trial. 
A prehearing conference in a pro-
ceeding involving a construction per-
mit or operating license for a facility 
of a type described in §§ 50.21(b) or 50.22 
of this chapter must be held within 
sixty (60) days after discovery has been 
completed or any other time specified 
by the Commission or the presiding of-
ficer. 

(b) Objectives. The following subjects 
may be discussed, as directed by the 
Commission or the presiding officer, at 
the prehearing conference: 

(1) Expediting the disposition of the 
proceeding; 

(2) Establishing early and continuing 
control so that the proceeding will not 
be protracted because of lack of man-
agement; 

(3) Discouraging wasteful prehearing 
activities; 

(4) Improving the quality of the hear-
ing through more thorough prepara-
tion, and; 

(5) Facilitating the settlement of the 
proceeding or any portions of it. 

(c) Other matters for consideration. 
As appropriate for the particular pro-
ceeding, a prehearing conference may 
be held to consider such matters as: 

(1) Simplification, clarification, and 
specification of the issues; 

(2) The necessity or desirability of 
amending the pleadings; 

(3) Obtaining stipulations and admis-
sions of fact and the contents and au-
thenticity of documents to avoid un-
necessary proof, and advance rulings 
from the presiding officer on the ad-
missibility of evidence; 

(4) The appropriateness and timing of 
summary disposition motions under 
subparts G and L of this part, including 
appropriate limitations on the page 
length of motions and responses there-
to; 

(5) The control and scheduling of dis-
covery, including orders affecting dis-
closures and discovery under the dis-
covery provisions in subpart G of this 
part. 

(6) Identification of witnesses and 
documents, and the limitation of the 
number of expert witnesses, and other 
steps to expedite the presentation of 
evidence, including the establishment 
of reasonable limits on the time al-
lowed for presenting direct and, where 
permitted, cross-examination evidence; 

(7) The disposition of pending mo-
tions; 

(8) Settlement and the use of special 
procedures to assist in resolving any 
issues in the proceeding; 

(9) The need to adopt special proce-
dures for managing potentially dif-
ficult or protracted proceedings that 
may involve particularly complex 
issues, including the establishment of 
separate hearings with respect to any 
particular issue in the proceeding; 

(10) The setting of a hearing sched-
ule, including any appropriate limita-
tions on the scope and time permitted 
for cross-examination where cross-ex-
amination is permitted; and 

(11) Other matters that the Commis-
sion or presiding officer determines 
may aid in the just and orderly disposi-
tion of the proceeding. 

(d) Reports. Prehearing conferences 
may be reported stenographically or by 
other means. 

(e) Prehearing conference order. The 
presiding officer shall enter an order 
that recites the action taken at the 
conference, the amendments allowed to 
the pleadings and agreements by the 
parties, and the issues or matters in 
controversy to be determined in the 
proceeding. Any objections to the order 
must be filed by a party within five (5) 
days after service of the order. Parties 
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may not file replies to the objections 
unless the presiding officer so directs. 
The filing of objections does not stay 
the decision unless the presiding offi-
cer so orders. The presiding officer may 
revise the order in the light of the ob-
jections presented and, as permitted by 
§ 2.319(l), may certify for determination 
to the Commission any matter raised 
in the objections the presiding officer 
finds appropriate. The order controls 
the subsequent course of the pro-
ceeding unless modified for good cause. 

§ 2.330 Stipulations. 

Apart from any stipulations made 
during or as a result of a prehearing 
conference, the parties may stipulate 
in writing at any stage of the pro-
ceeding or orally during the hearing, 
any relevant fact or the contents or au-
thenticity of any document. These 
stipulations may be received in evi-
dence. The parties may also stipulate 
as to the procedure to be followed in 
the proceeding. These stipulations 
may, on motion of all parties, be recog-
nized by the presiding officer to govern 
the conduct of the proceeding. 

§ 2.331 Oral argument before the pre-
siding officer. 

When, in the opinion of the presiding 
officer, time permits and the nature of 
the proceeding and the public interest 
warrant, the presiding officer may 
allow, and fix a time for, the presen-
tation of oral argument. The presiding 
officer will impose appropriate limits 
of time on the argument. The tran-
script of the argument is part of the 
record. 

§ 2.332 General case scheduling and 
management. 

(a) Scheduling order. The presiding of-
ficer shall, as soon as practicable after 
consulting with the parties by a sched-
uling conference, telephone, mail, or 
other suitable means, enter a sched-
uling order that establishes limits for 
the time to file motions, conclude dis-
covery, commence the oral phase of the 
hearing (if applicable), and take other 
actions in the proceeding. The sched-
uling order may also include: 

(1) Modifications of the times for dis-
closures under §§ 2.336 and 2.704 and of 

the extent of discovery to be per-
mitted; 

(2) The date or dates for prehearing 
conferences; and 

(3) Any other matters appropriate in 
the circumstances of the proceeding. 

(b) Model milestones. In developing the 
scheduling order under paragraph (a) of 
this section, the presiding officer shall 
utilize the applicable model milestones 
in Appendix B to this part as a starting 
point. The presiding officer shall make 
appropriate modifications based upon 
all relevant information, including but 
not limited to, the number of conten-
tions admitted, the complexity of the 
issues presented, relevant consider-
ations which a party may bring to the 
attention of the presiding officer, the 
NRC staff’s schedule for completion of 
its safety and environmental evalua-
tions (paragraph (e) of this section), 
and the NRC’s interest in providing a 
fair and expeditious resolution of the 
issues sought to be adjudicated by the 
parties in the proceeding. 

(c) Objectives of scheduling order. The 
scheduling order must have as its ob-
jectives proper case management pur-
poses such as: 

(1) Expediting the disposition of the 
proceeding; 

(2) Establishing early and continuing 
control so that the proceeding will not 
be protracted because of lack of man-
agement; 

(3) Discouraging wasteful prehearing 
activities; 

(4) Improving the quality of the hear-
ing through more thorough prepara-
tion; and 

(5) Facilitating the settlement of the 
proceeding or any portions thereof, in-
cluding the use of Alternative Dispute 
Resolution, when and if the presiding 
officer, upon consultation with the par-
ties, determines that these types of ef-
forts should be pursued. 

(d) Effect of NRC staff’s schedule on 
scheduling order. In establishing a 
schedule, the presiding officer shall 
take into consideration the NRC staff’s 
projected schedule for completion of its 
safety and environmental evaluations 
to ensure that the hearing schedule 
does not adversely impact the staff’s 
ability to complete its reviews in a 
timely manner. Hearings on safety 
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issues may be commenced before publi-
cation of the NRC staff’s safety evalua-
tion upon a finding by the presiding of-
ficer that commencing the hearings at 
that time would expedite the pro-
ceeding. Where an environmental im-
pact statement (EIS) is involved, hear-
ings on environmental issues addressed 
in the EIS may not commence before 
the issuance of the final EIS. In addi-
tion, discovery against the NRC staff 
on safety or environmental issues, re-
spectively, should be suspended until 
the staff has issued the SER or EIS, un-
less the presiding officer finds that the 
commencement of discovery against 
the NRC staff (as otherwise permitted 
by the provisions of this part) before 
the publication of the pertinent docu-
ment will not adversely affect comple-
tion of the document and will expedite 
the hearing. 

[69 FR 2236, Jan. 14, 2004, as amended at 70 
FR 20461, Apr. 20, 2005] 

§ 2.333 Authority of the presiding offi-
cer to regulate procedure in a hear-
ing. 

To prevent unnecessary delays or an 
unnecessarily large record, the pre-
siding officer: 

(a) May limit the number of wit-
nesses whose testimony may be cumu-
lative; 

(b) May strike argumentative, repeti-
tious, cumulative, unreliable, immate-
rial, or irrelevant evidence; 

(c) Shall require each party or partic-
ipant who requests permission to con-
duct cross-examination to file a cross- 
examination plan for each witness or 
panel of witnesses the party or partici-
pant proposes to cross-examine; 

(d) Must ensure that each party or 
participant permitted to conduct cross- 
examination conducts its cross-exam-
ination in conformance with the par-
ty’s or participant’s cross-examination 
plan filed with the presiding officer; 

(e) May take necessary and proper 
measures to prevent argumentative, 
repetitious, or cumulative cross-exam-
ination; and 

(f) May impose such time limitations 
on arguments as the presiding officer 
determines appropriate, having regard 
for the volume of the evidence and the 
importance and complexity of the 
issues involved. 

§ 2.334 Implementing hearing schedule 
for proceeding. 

(a) Unless the Commission directs 
otherwise in a particular proceeding, 
the presiding officer assigned to the 
proceeding shall, based on information 
and projections provided by the parties 
and the NRC staff, take appropriate ac-
tion to maintain the hearing schedule 
established by the presiding officer in 
accordance with 10 CFR 2.332(a) of this 
part for the completion of the evi-
dentiary record and, as appropriate, 
the issuance of its initial decision. 

(b) Modification of hearing schedule. A 
hearing schedule may not be modified 
except upon a finding of good cause by 
the presiding officer or the Commis-
sion. In making such a good cause de-
termination, the presiding officer or 
the Commission should take into ac-
count the following factors, among 
other things: 

(1) Whether the requesting party has 
exercised due diligence to adhere to the 
schedule; 

(2) Whether the requested change is 
the result of unavoidable cir-
cumstances; and 

(3) Whether the other parties have 
agreed to the change and the overall ef-
fect of the change on the schedule of 
the case. 

(c) The presiding officer shall provide 
written notification to the Commission 
any time during the course of the pro-
ceeding when it appears that there will 
be a delay of more than forty-five (45) 
days in meeting any of the dates for 
major activities in the hearing sched-
ule established by the presiding officer 
under 10 CFR 2.332(a), or that the com-
pletion of the record or the issuance of 
the initial decision will be delayed 
more than sixty (60) days beyond the 
time specified in the hearing schedule 
established under 10 CFR 2.332(a). The 
notification must include an expla-
nation of the reasons for the projected 
delay and a description of the actions, 
if any, that the presiding officer or the 
Board proposes to take to avoid or 
mitigate the delay. 

[70 FR 20461, Apr. 20, 2005] 
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§ 2.335 Consideration of Commission 
rules and regulations in adjudica-
tory proceedings. 

(a) Except as provided in paragraphs 
(b), (c), and (d) of this section, no rule 
or regulation of the Commission, or 
any provision thereof, concerning the 
licensing of production and utilization 
facilities, source material, special nu-
clear material, or byproduct material, 
is subject to attack by way of dis-
covery, proof, argument, or other 
means in any adjudicatory proceeding 
subject to this part. 

(b) A party to an adjudicatory pro-
ceeding subject to this part may peti-
tion that the application of a specified 
Commission rule or regulation or any 
provision thereof, of the type described 
in paragraph (a) of this section, be 
waived or an exception made for the 
particular proceeding. The sole ground 
for petition of waiver or exception is 
that special circumstances with re-
spect to the subject matter of the par-
ticular proceeding are such that the 
application of the rule or regulation (or 
a provision of it) would not serve the 
purposes for which the rule or regula-
tion was adopted. The petition must be 
accompanied by an affidavit that iden-
tifies the specific aspect or aspects of 
the subject matter of the proceeding as 
to which the application of the rule or 
regulation (or provision of it) would 
not serve the purposes for which the 
rule or regulation was adopted. The af-
fidavit must state with particularity 
the special circumstances alleged to 
justify the waiver or exception re-
quested. Any other party may file a re-
sponse by counter affidavit or other-
wise. 

(c) If, on the basis of the petition, af-
fidavit and any response permitted 
under paragraph (b) of this section, the 
presiding officer determines that the 
petitioning party has not made a prima 
facie showing that the application of 
the specific Commission rule or regula-
tion (or provision thereof) to a par-
ticular aspect or aspects of the subject 
matter of the proceeding would not 
serve the purposes for which the rule or 
regulation was adopted and that appli-
cation of the rule or regulation should 
be waived or an exception granted, no 
evidence may be received on that mat-
ter and no discovery, cross-examina-

tion or argument directed to the mat-
ter will be permitted, and the presiding 
officer may not further consider the 
matter. 

(d) If, on the basis of the petition, af-
fidavit and any response provided for in 
paragraph (b) of this section, the pre-
siding officer determines that the prima 
facie showing required by paragraph (b) 
of this section has been made, the pre-
siding officer shall, before ruling on the 
petition, certify the matter directly to 
the Commission (the matter will be 
certified to the Commission notwith-
standing other provisions on certifi-
cation in this part) for a determination 
in the matter of whether the applica-
tion of the Commission rule or regula-
tion or provision thereof to a par-
ticular aspect or aspects of the subject 
matter of the proceeding, in the con-
text of this section, should be waived 
or an exception made. The Commission 
may, among other things, on the basis 
of the petition, affidavits, and any re-
sponse, determine whether the applica-
tion of the specified rule or regulation 
(or provision thereof) should be waived 
or an exception be made. The Commis-
sion may direct further proceedings as 
it considers appropriate to aid its de-
termination. 

(e) Whether or not the procedure in 
paragraph (b) of this section is avail-
able, a party to an initial or renewal li-
censing proceeding may file a petition 
for rulemaking under § 2.802. 

§ 2.336 General discovery. 

(a) Except for proceedings conducted 
under subparts G and J of this part or 
as otherwise ordered by the Commis-
sion, the presiding officer or the Atom-
ic Safety and Licensing Board assigned 
to the proceeding, all parties, other 
than the NRC staff, to any proceeding 
subject to this part shall, within thirty 
(30) days of the issuance of the order 
granting a request for hearing or peti-
tion to intervene and without further 
order or request from any party, dis-
close and provide: 

(1) The name and, if known, the ad-
dress and telephone number of any per-
son, including any expert, upon whose 
opinion the party bases its claims and 
contentions and may rely upon as a 
witness, and a copy of the analysis or 
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other authority upon which that per-
son bases his or her opinion; 

(2)(i) A copy, or a description by cat-
egory and location, of all documents 
and data compilations in the posses-
sion, custody, or control of the party 
that are relevant to the contentions, 
provided that if only a description is 
provided of a document or data com-
pilation, a party shall have the right to 
request copies of that document and/or 
data compilation, and 

(ii) A copy (for which there is no 
claim of privilege or protected status), 
or a description by category and loca-
tion, of all tangible things (e.g., books, 
publications and treatises) in the pos-
session, custody or control of the party 
that are relevant to the contention. 

(iii) When any document, data com-
pilation, or other tangible thing that 
must be disclosed is publicly available 
from another source, such as at the 
NRC Web site, http: //www.nrc.gov, and/ 
or the NRC Public Document Room, a 
sufficient disclosure would be the loca-
tion, the title and a page reference to 
the relevant document, data compila-
tion, or tangible thing. 

(3) A list of documents otherwise re-
quired to be disclosed for which a claim 
of privilege or protected status is being 
made, together with sufficient infor-
mation for assessing the claim of privi-
lege or protected status of the docu-
ments. 

(b) Except for proceedings conducted 
under subpart J of this part or as oth-
erwise ordered by the Commission, the 
presiding officer, or the Atomic Safety 
and Licensing Board assigned to the 
proceeding, the NRC staff shall, within 
thirty (30) days of the issuance of the 
order granting a request for hearing or 
petition to intervene and without fur-
ther order or request from any party, 
disclose and/or provide, to the extent 
available (but excluding those docu-
ments for which there is a claim of 
privilege or protected status): 

(1) The application and/or applicant/ 
licensee requests associated with the 
application or proposed action that is 
the subject of the proceeding; 

(2) NRC correspondence with the ap-
plicant or licensee associated with the 
application or proposed action that is 
the subject of the proceeding; 

(3) All documents (including docu-
ments that provide support for, or op-
position to, the application or proposed 
action) supporting the NRC staff’s re-
view of the application or proposed ac-
tion that is the subject of the pro-
ceeding; 

(4) Any NRC staff documents (except 
those documents for which there is a 
claim of privilege or protected status) 
representing the NRC staff’s deter-
mination on the application or pro-
posal that is the subject of the pro-
ceeding; and 

(5) A list of all otherwise-discover-
able documents for which a claim of 
privilege or protected status is being 
made, together with sufficient infor-
mation for assessing the claim of privi-
lege or protected status of the docu-
ments. 

(c) Each party and the NRC staff 
shall make its initial disclosures under 
paragraphs (a) and (b) of this section, 
based on the information and docu-
mentation then reasonably available to 
it. A party, including the NRC staff, is 
not excused from making the required 
disclosures because it has not fully 
completed its investigation of the case, 
it challenges the sufficiency of another 
entity’s disclosures, or that another 
entity has not yet made its disclosures. 
All disclosures under this section must 
be accompanied by a certification (by 
sworn affidavit) that all relevant mate-
rials required by this section have been 
disclosed, and that the disclosures are 
accurate and complete as of the date of 
the certification. 

(d) The duty of disclosure under this 
section is continuing, and any informa-
tion or documents that are subse-
quently developed or obtained must be 
disclosed within fourteen (14) days. 

(e)(1)The presiding officer may im-
pose sanctions, including dismissal of 
specific contentions, dismissal of the 
adjudication, denial or dismissal of the 
application or proposed action, or the 
use of the discovery provisions in sub-
part G of this part against the offend-
ing party, for the offending party’s 
continuing unexcused failure to make 
the disclosures required by this sec-
tion. 
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(2) The presiding officer may impose 
sanctions on a party that fails to pro-
vide any document or witness name re-
quired to be disclosed under this sec-
tion, unless the party demonstrates 
good cause for its failure to make the 
disclosure required by this section. A 
sanction that may be imposed by the 
presiding officer is prohibiting the ad-
mission into evidence of documents or 
testimony of the witness proffered by 
the offending party in support of its 
case. 

(f) The disclosures required by this 
section constitute the sole discovery 
permitted for NRC proceedings under 
this part unless there is further provi-
sion for discovery under the specific 
subpart under which the hearing will 
be conducted or unless the Commission 
provides otherwise in a specific pro-
ceeding. 

EFFECTIVE DATE NOTE: At 73 FR 63567, Oct. 
24, 2008, § 2.336 was amended by redesignating 
paragraph (f) as paragraph (g), and adding a 
new paragraph (f), effective Feb. 23, 2009. For 
the convenience of the user, the added text is 
set forth as follows: 

§ 2.336 General discovery. 

* * * * * 

(f)(1) In the event of a dispute over disclo-
sure of documents and records including 
Safeguards Information referred to in Sec-
tions 147 and 181 of the Atomic Energy Act of 
1954, as amended, the presiding officer may 
issue an order requiring disclosure if— 

(i) The presiding officer finds that the indi-
vidual seeking access to Safeguards Informa-
tion to participate in an NRC adjudication 
has the requisite ’’need to know’’, as defined 
in 10 CFR 73.2; 

(ii) The individual has undergone an FBI 
criminal history records check, unless ex-
empt under 10 CFR 73.22(b)(3) or 73.23(b)(3), as 
applicable, by submitting fingerprints to the 
NRC Office of Administration, Security 
Processing Unit, Mail Stop T–6E46, U.S. Nu-
clear Regulatory Commission, Washington, 
DC 20555–0001, and otherwise following the 
procedures in 10 CFR 73.57(d) for submitting 
and processing fingerprints. However, before 
a final adverse determination by the NRC Of-
fice of Administration on an individual’s 
criminal history records check is made, the 
individual shall be afforded the protections 
provided by 10 CFR 73.57; and 

(iii) The NRC Office of Administration has 
found, based upon a background check, that 
the individual is trustworthy and reliable, 
unless exempt under 10 CFR 73.22(b)(3) or 
73.23(b)(3), as applicable. In addition to the 

protections provided by 10 CFR 73.57 for ad-
verse determinations based on criminal his-
tory records checks, the Office of Adminis-
tration must take the following actions be-
fore making a final adverse determination 
on an individual’s background check for 
trustworthiness and reliability. The Office of 
Administration will: 

(A) For the purpose of assuring correct and 
complete information, provide to the indi-
vidual any records, in addition to those re-
quired to be provided under 10 CFR 
73.57(e)(1), that were considered in the trust-
worthiness and reliability determination; 

(B) Resolve any challenge by the indi-
vidual to the completeness or accuracy of 
the records described in § 2.336(f)(1)(iii)(A). 
The individual may make this challenge by 
submitting information and/or an expla-
nation to the Office of Administration. The 
challenge must be submitted within 10 days 
of the distribution of the records described in 
§ 2.336(f)(1)(iii)(A), and the Office of Adminis-
tration must promptly resolve any chal-
lenge. 

(iv) Individuals seeking access to Safe-
guards Information to participate in an NRC 
adjudication for whom the NRC Office of Ad-
ministration has made a final adverse deter-
mination on trustworthiness and reliability 
may submit a request to the Chief Adminis-
trative Judge for review of the adverse deter-
mination. Upon receiving such a request, the 
Chief Administrative Judge shall designate 
an officer other than the presiding officer of 
the proceeding to review the adverse deter-
mination. For purposes of review, the ad-
verse determination must be in writing and 
set forth the grounds for the determination. 
The request for review shall be served on the 
NRC staff and may include additional infor-
mation for review by the designated officer. 
The request must be filed within 15 days 
after receipt of the adverse determination by 
the person against whom the adverse deter-
mination has been made. Within 10 days of 
receipt of the request for review and any ad-
ditional information, the NRC staff will file 
a response indicating whether the request 
and additional information has caused the 
NRC Office of Administration to reverse its 
adverse determination. The designated offi-
cer may reverse the Office of Administra-
tion’s final adverse determination only if the 
officer finds, based on all the information 
submitted, that the adverse determination 
constitutes an abuse of discretion. The des-
ignated officer’s decision must be rendered 
within 15 days after receipt of the staff filing 
indicating that the request for review and 
additional information has not changed the 
NRC Office of Administration’s adverse de-
termination. 

(2) The presiding officer may include in an 
order any protective terms and conditions 
(including affidavits of nondisclosure) as 
may be necessary and appropriate to prevent 
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the unauthorized disclosure of Safeguards In-
formation. 

(3) When Safeguards Information protected 
from unauthorized disclosure under Section 
147 of the Atomic Energy Act of 1954, as 
amended, is received and possessed by any-
one other than the NRC staff, it must also be 
protected according to the requirements of 
§ 73.21 and the requirements of § 73.22 or § 73.23 
of this chapter, as applicable. 

(4) The presiding officer may also prescribe 
additional procedures to effectively safe-
guard and prevent disclosure of Safeguards 
Information to unauthorized persons with 
minimum impairment of the procedural 
rights which would be available if Safe-
guards Information were not involved. 

(5) In addition to any other sanction that 
may be imposed by the presiding officer for 
violation of an order issued pursuant to this 
paragraph, violation of a provision for the 
protection of Safeguards Information from 
unauthorized disclosure that is contained in 
an order may be subject to a civil penalty 
imposed under § 2.205. 

(6) For the purpose of imposing the crimi-
nal penalties contained in Section 223 of the 
Atomic Energy Act of 1954, as amended, a 
provision for the protection of Safeguards In-
formation from unauthorized disclosure that 
is contained in an order issued pursuant to 
this paragraph is considered to be issued 
under Section 161b of the Atomic Energy Act 
of 1954, as amended. 

(7) If a presiding officer has yet to be ap-
pointed, the authority to take the actions 
described in paragraphs (f)(1) to (f)(6) of this 
section resides in the officer with jurisdic-
tion under § 2.318(a). 

* * * * * 

§ 2.337 Evidence at a hearing. 
(a) Admissibility. Only relevant, ma-

terial, and reliable evidence which is 
not unduly repetitious will be admit-
ted. Immaterial or irrelevant parts of 
an admissible document will be seg-
regated and excluded so far as is prac-
ticable. 

(b) Objections. An objection to evi-
dence must briefly state the grounds of 
objection. The transcript must include 
the objection, the grounds, and the rul-
ing. Exception to an adverse ruling is 
preserved without notation on-the- 
record. 

(c) Offer of proof. An offer of proof, 
made in connection with an objection 
to a ruling of the presiding officer ex-
cluding or rejecting proffered oral tes-
timony, must consist of a statement of 
the substance of the proffered evidence. 

If the excluded evidence is in written 
form, a copy must be marked for iden-
tification. Rejected exhibits, ade-
quately marked for identification, 
must be retained in the record. 

(d) Exhibits. A written exhibit will 
not be received in evidence unless the 
original and two copies are offered and 
a copy is furnished to each party, or 
the parties have been previously fur-
nished with copies or the presiding offi-
cer directs otherwise. The presiding of-
ficer may permit a party to replace 
with a true copy an original document 
admitted in evidence. 

(e) Official record. An official record 
of a government agency or entry in an 
official record may be evidenced by an 
official publication or by a copy at-
tested by the officer having legal cus-
tody of the record and accompanied by 
a certificate of his custody. 

(f) Official notice. (1) The Commis-
sion or the presiding officer may take 
official notice of any fact of which a 
court of the United States may take 
judicial notice or of any technical or 
scientific fact within the knowledge of 
the Commission as an expert body. 
Each fact officially noticed under this 
paragraph must be specified in the 
record with sufficient particularity to 
advise the parties of the matters which 
have been noticed or brought to the at-
tention of the parties before final deci-
sion and each party adversely affected 
by the decision shall be given oppor-
tunity to controvert the fact. 

(2) If a decision is stated to rest in 
whole or in part on official notice of a 
fact which the parties have not had a 
prior opportunity to controvert, a 
party may controvert the fact by filing 
an appeal from an initial decision or a 
petition for reconsideration of a final 
decision. The appeal must clearly and 
concisely set forth the information re-
lied upon to controvert the fact. 

(g) Proceedings involving applica-
tions— 

(1) Facility construction permits. In 
a proceeding involving an application 
for construction permit for a produc-
tion or utilization facility, the NRC 
staff shall offer into evidence any re-
port submitted by the ACRS in the pro-
ceeding in compliance with section 
182(b) of the Act, any safety evaluation 
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prepared by the NRC staff, and any en-
vironmental impact statement pre-
pared in the proceeding under subpart 
A of part 51 of this chapter by the Di-
rector, Office of Nuclear Reactor Regu-
lation, Director, Office of New Reac-
tors, or Director, Office of Nuclear Ma-
terial Safety and Safeguards, as appro-
priate, or his or her designee. 

(2) Other applications where the NRC 
staff is a party. In a proceeding involv-
ing an application for other than a con-
struction permit for a production or 
utilization facility, the NRC staff shall 
offer into evidence: 

(i) Any report submitted by the 
ACRS in the proceeding in compliance 
with section 182(b) of the Act; 

(ii) At the discretion of the NRC 
staff, a safety evaluation prepared by 
the NRC staff and/or NRC staff testi-
mony and evidence on the contention/ 
controverted matter prepared in ad-
vance of the completion of the safety 
evaluation; 

(iii) Any NRC staff statement of posi-
tion on the contention/controverted 
matter provided to the presiding offi-
cer under §§ 2.1202(a); and 

(iv) Any environmental impact state-
ment or environmental assessment pre-
pared in the proceeding under subpart 
A of part 51 of this chapter by the Di-
rector, Office of Nuclear Reactor Regu-
lation, Director, Office of New Reac-
tors, or Director, Office of Nuclear Ma-
terial Safety and Safeguards, as appro-
priate, or his or her designee if there is 
any, but only if there are contentions/ 
controverted matters with respect to 
the adequacy of the environmental im-
pact statement or environmental as-
sessment. 

(3) Other applications where the NRC 
staff is not a party. In a proceeding in-
volving an application for other than a 
construction permit for a production or 
utilization facility, the NRC staff shall 
offer into evidence, and (with the ex-
ception of an ACRS report) provide one 
or more sponsoring witnesses, for: 

(i) Any report submitted by the 
ACRS in the proceeding in compliance 
with section 182(b) of the Act; 

(ii) At the discretion of the NRC 
staff, a safety evaluation prepared by 
the NRC staff and/or NRC staff testi-
mony and evidence on the contention/ 
controverted matter prepared in ad-

vance of the completion of the safety 
evaluation; 

(iii) Any NRC staff statement of posi-
tion on the contention/controverted 
matter under § 2.1202(a); and 

(iv) Any environmental impact state-
ment or environmental assessment pre-
pared in the proceeding under subpart 
A of part 51 of this chapter by the Di-
rector, Office of Nuclear Reactor Regu-
lation, Director, Office of New Reac-
tors, or Director, Office of Nuclear Ma-
terial Safety and Safeguards, as appro-
priate, or his or her designee if there is 
any, but only if there are contentions/ 
controverted matters with respect to 
the adequacy of the environmental im-
pact statement or environmental as-
sessment. 

[69 FR 2236, Jan. 14, 2004, as amended at 73 
FR 5716, Jan. 31, 2008] 

§ 2.338 Settlement of issues; alter-
native dispute resolution. 

The fair and reasonable settlement 
and resolution of issues proposed for 
litigation in proceedings subject to this 
part is encouraged. Parties are encour-
aged to employ various methods of al-
ternate dispute resolution to address 
the issues without the need for litiga-
tion in proceedings subject to this part. 

(a) Availability. The parties shall 
have the opportunity to submit a pro-
posed settlement of some or all issues 
to the Commission or presiding officer, 
as appropriate, or submit a request for 
alternative dispute resolution under 
paragraph (b) of this section. 

(b) Settlement judge; alternative dis-
pute resolution. (1) The presiding offi-
cer, upon joint motion of the parties, 
may request the Chief Administrative 
Judge to appoint a Settlement Judge 
to conduct settlement negotiations or 
remit the proceeding to alternative 
dispute resolution as the Commission 
may provide or to which the parties 
may agree. The order appointing the 
Settlement Judge may confine the 
scope of settlement negotiations to 
specified issues. The order must direct 
the Settlement Judge to report to the 
Chief Administrative Judge at speci-
fied time periods. 

(2) If a Settlement Judge is ap-
pointed, the Settlement Judge shall: 

(i) Convene and preside over con-
ferences and settlement negotiations 
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between the parties and assess the 
practicalities of a potential settle-
ment; 

(ii) Report to the Chief Administra-
tive Judge describing the status of the 
settlement negotiations and recom-
mending the termination or continu-
ation of the settlement negotiations; 
and 

(iii) Not discuss the merits of the 
case with the Chief Administrative 
Judge or any other person, or appear as 
a witness in the case. 

(3) Settlement negotiations con-
ducted by the Settlement Judge termi-
nate upon the order of the Chief Ad-
ministrative Judge issued after con-
sultation with the Settlement Judge. 

(4) No decision concerning the ap-
pointment of a Settlement Judge or 
the termination of the settlement ne-
gotiation is subject to review by, ap-
peal to, or rehearing by the presiding 
officer or the Commission. 

(c) Availability of parties’ attorneys 
or representatives. The presiding offi-
cer (or Settlement Judge) may require 
that the attorney or other representa-
tive who is expected to try the case for 
each party be present and that the par-
ties, or agents having full settlement 
authority, also be present or available 
by telephone. 

(d) Admissibility in subsequent hear-
ing. No evidence, statements, or con-
duct in settlement negotiations under 
this section will be admissible in any 
subsequent hearing, except by stipula-
tion of the parties. Documents dis-
closed may not be used in litigation 
unless obtained through appropriate 
discovery or subpoena. 

(e) Imposition of additional require-
ments. The presiding officer (or Settle-
ment Judge) may impose on the parties 
and persons having an interest in the 
outcome of the adjudication additional 
requirements as the presiding officer 
(or Settlement Judge) finds necessary 
for the fair and efficient resolution of 
the case. 

(f) Effects of ongoing settlement ne-
gotiations. The conduct of settlement 
negotiations does not divest the pre-
siding officer of jurisdiction and does 
not automatically stay the proceeding. 
A hearing must not be unduly delayed 
because of the conduct of settlement 
negotiations. 

(g) Form. A settlement must be in 
the form of a proposed settlement 
agreement, a consent order, and a mo-
tion for its entry that includes the rea-
sons why it should be accepted. It must 
be signed by the consenting parties or 
their authorized representatives. 

(h) Content of settlement agreement. 
The proposed settlement agreement 
must contain the following: 

(1) An admission of all jurisdictional 
facts; 

(2) An express waiver of further pro-
cedural steps before the presiding offi-
cer, of any right to challenge or con-
test the validity of the order entered 
into in accordance with the agreement, 
and of all rights to seek judicial review 
or otherwise to contest the validity of 
the consent order; 

(3) A statement that the order has 
the same force and effect as an order 
made after full hearing; and 

(4) A statement that matters identi-
fied in the agreement, required to be 
adjudicated have been resolved by the 
proposed settlement agreement and 
consent order. 

(i) Approval of settlement agree-
ment. Following issuance of a notice of 
hearing, a settlement must be approved 
by the presiding officer or the Commis-
sion as appropriate in order to be bind-
ing in the proceeding. The presiding of-
ficer or Commission may order the ad-
judication of the issues that the pre-
siding officer or Commission finds is 
required in the public interest to dis-
pose of the proceeding. In an enforce-
ment proceeding under subpart B of 
this part, the presiding officer shall ac-
cord due weight to the position of the 
NRC staff when reviewing the settle-
ment. If approved, the terms of the set-
tlement or compromise must be em-
bodied in a decision or order. Settle-
ments approved by a presiding officer 
are subject to the Commission’s review 
in accordance with § 2.341. 

§ 2.339 Expedited decisionmaking pro-
cedure. 

(a) The presiding officer may deter-
mine a proceeding by an order after the 
conclusion of a hearing without issuing 
an initial decision, when: 

(1) All parties stipulate that the ini-
tial decision may be omitted and waive 
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their rights to file a petition for re-
view, to request oral argument, and to 
seek judicial review; 

(2) No unresolved substantial issue of 
fact, law, or discretion remains, and 
the record clearly warrants granting 
the relief requested; and 

(3) The presiding officer finds that 
dispensing with the issuance of the ini-
tial decision is in the public interest. 

(b) An order entered under paragraph 
(a) of this section is subject to review 
by the Commission on its own motion 
within forty (40) days after its date. 

(c) An initial decision may be made 
effective immediately, subject to re-
view by the Commission on its own mo-
tion within thirty (30) days after its 
date, except as otherwise provided in 
this chapter, when: 

(1) All parties stipulate that the ini-
tial decision may be made effective im-
mediately and waive their rights to file 
a petition for review, to request oral 
argument, and to seek judicial review; 

(2) No unresolved substantial issue of 
fact, law, or discretion remains and the 
record clearly warrants granting the 
relief requested; and 

(3) The presiding officer finds that it 
is in the public interest to make the 
initial decision effective immediately. 

(d) The provisions of this section do 
not apply to an initial decision direct-
ing the issuance of a limited work au-
thorization under 10 CFR 50.10, an early 
site permit under subpart A of part 52 
of this chapter, a construction permit 
or construction authorization, a com-
bined license under subpart C of part 52 
of this chapter, or a manufacturing li-
cense under subpart F of part 52. 

[69 FR 2236, Jan. 14, 2004, as amended at 72 
FR 49475, Aug. 28, 2007] 

§ 2.340 Initial decision in certain con-
tested proceedings; immediate ef-
fectiveness of initial decisions; 
issuance of authorizations, permits, 
and licenses. 

(a) Initial decision—production or utili-
zation facility operating license. In any 
initial decision in a contested pro-
ceeding on an application for an oper-
ating license (including an amendment 
to or renewal of an operating license) 
for a production or utilization facility, 
the presiding officer shall make find-
ings of fact and conclusions of law on 

the matters put into controversy by 
the parties to the proceeding, any mat-
ter designated by the Commission to be 
decided by the presiding officer, and 
any matter not put into controversy by 
the parties, but only to the extent that 
the presiding officer determines that a 
serious safety, environmental, or com-
mon defense and security matter ex-
ists, and the Commission approves of 
an examination of and decision on the 
matter upon its referral by the pre-
siding officer. Depending on the resolu-
tion of those matters, the Commission, 
the Director, Office of Nuclear Reactor 
Regulation or Director, Office of New 
Reactors, as appropriate, after making 
the requisite findings, will issue, deny 
or appropriately condition the license. 

(b) Initial decision—combined license 
under 10 CFR part 52. In any initial de-
cision in a contested proceeding on an 
application for a combined license (in-
cluding an amendment to or renewal of 
a combined license) under subpart C of 
part 52 of this chapter, the presiding of-
ficer shall make findings of fact and 
conclusions of law on the matters put 
into controversy by the parties to the 
proceeding, and any matter designated 
by the Commission to be decided by the 
presiding officer. Depending on the res-
olution of those matters, the Commis-
sion, the Director of New Reactors, or 
the Director of Nuclear Reactor Regu-
lation, as appropriate, after making 
the requisite findings, will issue, deny 
or appropriately condition the license. 

(c) Initial decision on finding under 10 
CFR 52.103 with respect to acceptance cri-
teria in nuclear power reactor combined 
licenses. In any initial decision under 
§ 52.103(g) of this chapter with respect 
to whether acceptance criteria have 
been or will be met, the presiding offi-
cer shall make findings of fact and con-
clusions of law on the matters put into 
controversy by the parties to the pro-
ceeding, and on any matters designated 
by the Commission to be decided by the 
presiding officer. Matters not put into 
controversy by the parties shall be re-
ferred to the Commission for its deter-
mination. The Commission may, in its 
discretion, treat the matter as a re-
quest for action under § 2.206 and proc-
ess the matter in accordance with 
§ 52.103(f) of this chapter. Depending on 
the resolution of those matters, the 
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Commission, the Director, Office of 
New Reactors or Director, Office of Nu-
clear Reactor Regulation, as appro-
priate, will make the finding under 
§ 52.103 of this chapter, or appropriately 
condition that finding. 

(d) Initial decision—manufacturing li-
cense under 10 CFR part 52. In any ini-
tial decision in a contested proceeding 
on an application for a manufactured 
license (including an amendment to or 
renewal of a combined license) under 
subpart C of part 52 of this chapter, the 
presiding officer shall make findings of 
fact and conclusions of law on the mat-
ters put into controversy by the par-
ties to the proceeding, and any matter 
designated by the Commission to be de-
cided by the presiding officer. Depend-
ing on the resolution of those matters, 
the Commission, the Director of New 
Reactors, or the Director of Nuclear 
Reactor Regulation, as appropriate, 
after making the requisite findings, 
will issue, deny, or appropriately con-
dition the manufacturing license. 

(e) Initial decision—other proceedings 
not involving production or utilization fa-
cilities. In proceedings not involving 
production or utilization facilities, the 
presiding officer shall make findings of 
fact and conclusions of law on the mat-
ters put into controversy by the par-
ties to the proceeding, and on any mat-
ters designated by the Commission to 
be decided by the presiding officer. 
Matters not put into controversy by 
the parties must be referred to the Di-
rector of Nuclear Material Safety and 
Safeguards, or the Director of the Of-
fice of Federal and State Materials and 
Environmental Management Programs, 
as appropriate. Depending on the reso-
lution of those matters, the Director of 
Nuclear Material Safety and Safe-
guards or the Director of the Office of 
Federal and State Materials and Envi-
ronmental Management Programs, as 
appropriate, after making the requisite 
findings, will issue, deny, revoke or ap-
propriately condition the license, or 
take other action as necessary or ap-
propriate. 

(f) Immediate effectiveness of certain de-
cisions. An initial decision directing the 
issuance or amendment of a limited 
work authorization under 10 CFR 50.10, 
an early site permit under subpart A of 
part 52 of this chapter, a construction 

permit or construction authorization 
under part 50 of this chapter, an oper-
ating license under part 50 of this chap-
ter, a combined license under subpart C 
of part 52 of this chapter, a manufac-
turing license under subpart F of part 
52 of this chapter, or a license under 10 
CFR part 72 to store spent fuel in an 
independent spent fuel storage facility 
(ISFSI) or a monitored retrievable 
storage installation (MRS), an initial 
decision directing issuance of a license 
under part 61 of this chapter, or an ini-
tial decision under 10 CFR 52.103(g) 
that acceptance criteria in a combined 
license have been met, is immediately 
effective upon issuance unless the pre-
siding officer finds that good cause has 
been shown by a party why the initial 
decision should not become imme-
diately effective. 

(g)–(h) [Reserved] 
(i) Issuance of authorizations, permits, 

and licenses—production and utilization 
facilities. The Commission, the Director 
of New Reactors, or the Director of Nu-
clear Reactor Regulation, as appro-
priate, shall issue a limited work au-
thorization under 10 CFR 50.10, an early 
site permit under subpart A of part 52 
of this chapter, a construction permit 
or construction authorization under 
part 50 of this chapter, an operating li-
cense under part 50 of this chapter, a 
combined license under subpart C of 
part 52 of this chapter, or a manufac-
turing license under subpart F of part 
52 of this chapter within 10 days from 
the date of issuance of the initial deci-
sion: 

(1) If the Commission or the appro-
priate Director has made all findings 
necessary for issuance of the authoriza-
tion, permit or license, not within the 
scope of the initial decision of the pre-
siding officer; and 

(2) Notwithstanding the pendency of 
a petition for reconsideration under 
§ 2.345, a petition for review under 
§ 2.341, or a motion for stay under 
§ 2.342, or the filing of a petition under 
§ 2.206. 

(j) Issuance of finding on acceptance 
criteria under 10 CFR 52.103. The Com-
mission, the Director of New Reactors, 
or the Director of Nuclear Reactor 
Regulation, as appropriate, shall make 
the finding under 10 CFR 52.103(g) that 
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acceptance criteria in a combined li-
cense have been, or will be met, within 
10 days from the date of issuance of the 
initial decision: 

(1) If the Commission or the appro-
priate Director has made the finding 
under § 52.103(g) that acceptance cri-
teria have been, or will be met, for 
those acceptance criteria which are not 
within the scope of the initial decision 
of the presiding officer; and 

(2) Notwithstanding the pendency of 
a petition for reconsideration under 
§ 2.345, a petition for review under 
§ 2.341, or a motion for stay under 
§ 2.342, or the filing of a petition under 
§ 2.206. 

(k) Issuance of other licenses. The 
Commission or the Director of Nuclear 
Material Safety and Safeguards, or the 
Director of the Office of Federal and 
State Materials and Environmental 
Management Programs, as appropriate, 
shall issue a license, including a li-
cense under 10 CFR part 72 to store 
spent fuel in either an independent 
spent fuel storage facility (ISFSI) lo-
cated away from a reactor site or at a 
monitored retrievable storage installa-
tion (MRS), within 10 days from the 
date of issuance of the initial decision: 

(1) If the Commission or the appro-
priate Director has made all findings 
necessary for issuance of the license, 
not within the scope of the initial deci-
sion of the presiding officer; and 

(2) Notwithstanding the pendency of 
a petition for reconsideration under 
§ 2.345, a petition for review under 
§ 2.341, or a motion for stay under 
§ 2.342, or the filing of a petition under 
§ 2.206. 

[72 FR 49475, Aug. 28, 2007, as amended at 73 
FR 5717, Jan. 31, 2008] 

§ 2.341 Review of decisions and actions 
of a presiding officer. 

(a)(1) Except for requests for review 
or appeals under § 2.311 or in a pro-
ceeding on the high-level radioactive 
waste repository (which are governed 
by § 2.1015), review of decisions and ac-
tions of a presiding officer are treated 
under this section, provided, however, 
that no party may request a further 
Commission review of a Commission 
determination to allow a period of in-
terim operation under 10 CFR 52.103(c). 

(2) Within forty (40) days after the 
date of a decision or action by a pre-
siding officer, or within forty (40) days 
after a petition for review of the deci-
sion or action has been served under 
paragraph (b) of this section, whichever 
is greater, the Commission may review 
the decision or action on its own mo-
tion, unless the Commission, in its dis-
cretion, extends the time for its re-
view. 

(b)(1) Within fifteen (15) days after 
service of a full or partial initial deci-
sion by a presiding officer, and within 
fifteen (15) days after service of any 
other decision or action by a presiding 
officer with respect to which a petition 
for review is authorized by this part, a 
party may file a petition for review 
with the Commission on the grounds 
specified in paragraph (b)(4) of this sec-
tion. Unless otherwise authorized by 
law, a party to an NRC proceeding 
must file a petition for Commission re-
view before seeking judicial review of 
an agency action. 

(2) A petition for review under this 
paragraph may not be longer than 
twenty-five (25) pages, and must con-
tain the following: 

(i) A concise summary of the decision 
or action of which review is sought; 

(ii) A statement (including record ci-
tation) where the matters of fact or 
law raised in the petition for review 
were previously raised before the pre-
siding officer and, if they were not, 
why they could not have been raised; 

(iii) A concise statement why in the 
petitioner’s view the decision or action 
is erroneous; and 

(iv) A concise statement why Com-
mission review should be exercised. 

(3) Any other party to the proceeding 
may, within ten (10) days after service 
of a petition for review, file an answer 
supporting or opposing Commission re-
view. This answer may not be longer 
than twenty-five (25) pages and should 
concisely address the matters in para-
graph (b)(2) of this section to the ex-
tent appropriate. The petitioning party 
may file a reply brief within five (5) 
days of service of any answer. This 
reply brief may not be longer than five 
(5) pages. 
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(4) The petition for review may be 
granted in the discretion of the Com-
mission, giving due weight to the exist-
ence of a substantial question with re-
spect to the following considerations: 

(i) A finding of material fact is clear-
ly erroneous or in conflict with a find-
ing as to the same fact in a different 
proceeding; 

(ii) A necessary legal conclusion is 
without governing precedent or is a de-
parture from or contrary to established 
law; 

(iii) A substantial and important 
question of law, policy, or discretion 
has been raised; 

(iv) The conduct of the proceeding in-
volved a prejudicial procedural error; 
or 

(v) Any other consideration which 
the Commission may deem to be in the 
public interest. 

(5) A petition for review will not be 
granted to the extent that it relies on 
matters that could have been but were 
not raised before the presiding officer. 
A matter raised sua sponte by a pre-
siding officer has been raised before the 
presiding officer for the purpose of this 
section. 

(6) A petition for review will not be 
granted as to issues raised before the 
presiding officer on a pending motion 
for reconsideration. 

(c) (1) If a petition for review is 
granted, the Commission will issue an 
order specifying the issues to be re-
viewed and designating the parties to 
the review proceeding. The Commis-
sion may, in its discretion, decide the 
matter on the basis of the petition for 
review or it may specify whether any 
briefs may be filed. 

(2) Unless the Commission orders 
otherwise, any briefs on review may 
not exceed thirty (30) pages in length, 
exclusive of pages containing the table 
of contents, table of citations, and any 
addendum containing appropriate ex-
hibits, statutes, or regulations. A brief 
in excess of ten (10) pages must contain 
a table of contents with page ref-
erences and a table of cases (alphabeti-
cally arranged), cited statutes, regula-
tions and other authorities, with ref-
erences to the pages of the brief where 
they are cited. 

(d) Petitions for reconsideration of 
Commission decisions granting or de-

nying review in whole or in part will 
not be entertained. A petition for re-
consideration of a Commission decision 
after review may be filed within ten 
(10) days, but is not necessary for ex-
haustion of administrative remedies. 
However, if a petition for reconsider-
ation is filed, the Commission decision 
is not final until the petition is de-
cided. Any petition for reconsideration 
will be evaluated against the standard 
in § 2.323(e). 

(e) Neither the filing nor the grant-
ing of a petition under this section 
stays the effect of the decision or ac-
tion of the presiding officer, unless the 
Commission orders otherwise. 

(f) Interlocutory review. (1) A ques-
tion certified to the Commission under 
§ 2.319(l), or a ruling referred or issue 
certified to the Commission under 
§ 2.323(f), will be reviewed if the certifi-
cation or referral raises significant and 
novel legal or policy issues, and resolu-
tion of the issues would materially ad-
vance the orderly disposition of the 
proceeding. 

(2) The Commission may, in its dis-
cretion, grant interlocutory review at 
the request of a party despite the ab-
sence of a referral or certification by 
the presiding officer. A petition and an-
swer to it must be filed within the 
times and in the form prescribed in 
paragraph (b) of this section and must 
be treated in accordance with the gen-
eral provisions of this section. The pe-
tition for interlocutory review will be 
granted only if the party demonstrates 
that the issue for which the party 
seeks interlocutory review: 

(i) Threatens the party adversely af-
fected by it with immediate and seri-
ous irreparable impact which, as a 
practical matter, could not be allevi-
ated through a petition for review of 
the presiding officer’s final decision; or 

(ii) Affects the basic structure of the 
proceeding in a pervasive or unusual 
manner. 

[69 FR 2236, Jan. 14, 2004, as amended at 72 
FR 49476, Aug. 28, 2007] 

§ 2.342 Stays of decisions. 
(a) Within ten (10) days after service 

of a decision or action of a presiding of-
ficer, any party to the proceeding may 
file an application for a stay of the ef-
fectiveness of the decision or action 
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pending filing of and a decision on a pe-
tition for review. This application may 
be filed with the Commission or the 
presiding officer, but not both at the 
same time. 

(b) An application for a stay may be 
no longer than ten (10) pages, exclusive 
of affidavits, and must contain the fol-
lowing: 

(1) A concise summary of the decision 
or action which is requested to be 
stayed; 

(2) A concise statement of the 
grounds for stay, with reference to the 
factors specified in paragraph (e) of 
this section; and 

(3) To the extent that an application 
for a stay relies on facts subject to dis-
pute, appropriate references to the 
record or affidavits by knowledgeable 
persons. 

(c) Service of an application for a 
stay on the other parties must be by 
the same method, e.g., electronic or 
facsimile transmission, mail, as the 
method for filing the application with 
the Commission or the presiding offi-
cer. 

(d) Within ten (10) days after service 
of an application for a stay under this 
section, any party may file an answer 
supporting or opposing the granting of 
a stay. This answer may not be longer 
than ten (10) pages, exclusive of affida-
vits, and should concisely address the 
matters in paragraph (b) of this section 
to the extent appropriate. Further re-
plies to answers will not be enter-
tained. Filing of and service of an an-
swer on the other parties must be by 
the same method, e.g., electronic or 
facsimile transmission, mail, as the 
method for filing the application for 
the stay. 

(e) In determining whether to grant 
or deny an application for a stay, the 
Commission or presiding officer will 
consider: 

(1) Whether the moving party has 
made a strong showing that it is likely 
to prevail on the merits; 

(2) Whether the party will be irrep-
arably injured unless a stay is granted; 

(3) Whether the granting of a stay 
would harm other parties; and 

(4) Where the public interest lies. 
(f) In extraordinary cases, where 

prompt application is made under this 
section, the Commission or presiding 

officer may grant a temporary stay to 
preserve the status quo without wait-
ing for filing of any answer. The appli-
cation may be made orally provided 
the application is promptly confirmed 
by electronic or facsimile transmission 
message. Any party applying under 
this paragraph shall make all reason-
able efforts to inform the other parties 
of the application, orally if made oral-
ly. 

§ 2.343 Oral argument. 

In its discretion, the Commission 
may allow oral argument upon the re-
quest of a party made in a petition for 
review, brief on review, or upon its own 
initiative. 

§ 2.344 Final decision. 

(a) The Commission will ordinarily 
consider the whole record on review, 
but may limit the issues to be reviewed 
to those identified in an order taking 
review. 

(b) The Commission may adopt, mod-
ify, or set aside the findings, conclu-
sions and order in the initial decision, 
and will state the basis of its action. 
The final decision will be in writing 
and will include: 

(1) A statement of findings and con-
clusions, with the basis for them on all 
material issues of fact, law or discre-
tion presented; 

(2) All facts officially noticed; 
(3) The ruling on each material issue; 

and 
(4) The appropriate ruling, order, or 

denial of relief, with the effective date. 

§ 2.345 Petition for reconsideration. 

(a)(1) Any petition for reconsider-
ation of a final decision must be filed 
by a party within ten (10) days after 
the date of the decision. 

(2) Petitions for reconsideration of 
Commission decisions are subject to 
the requirements in § 2.341(d). 

(b) A petition for reconsideration 
must demonstrate a compelling cir-
cumstance, such as the existence of a 
clear and material error in a decision, 
which could not have been reasonably 
anticipated, which renders the decision 
invalid. The petition must state the re-
lief sought. Within ten (10) days after a 
petition for reconsideration has been 
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served, any other party may file an an-
swer in opposition to or in support of 
the petition. 

(c) Neither the filing nor the grant-
ing of the petition stays the decision 
unless the Commission orders other-
wise. 

§ 2.346 Authority of the Secretary. 

When briefs, motions or other docu-
ments are submitted to the Commis-
sion itself, as opposed to officers who 
have been delegated authority to act 
for the Commission, the Secretary or 
the Assistant Secretary is authorized 
to: 

(a) Prescribe procedures for the filing 
of briefs, motions, or other pleadings, 
when the schedules differ from those 
prescribed by the rules of this part or 
when the rules of this part do not pre-
scribe a schedule; 

(b) Rule on motions for extensions of 
time; 

(c) Reject motions, briefs, pleadings, 
and other documents filed with the 
Commission later then the time pre-
scribed by the Secretary or the Assist-
ant Secretary or established by an 
order, rule or regulation of the Com-
mission unless good cause is shown for 
the late filing; 

(d) Prescribe all procedural arrange-
ments relating to any oral argument to 
be held before the Commission; 

(e) Extend the time for the Commis-
sion to rule on a petition for review 
under §§ 2.311 and 2.341; 

(f) Extend the time for the Commis-
sion to grant review on its own motion 
under § 2.341; 

(g) Direct pleadings improperly filed 
before the Commission to the appro-
priate presiding officer for action; 

(h) Deny a request for hearings, 
where the request fails to comply with 
the Commission’s pleading require-
ments set forth in this part, and fails 
to set forth an arguable basis for fur-
ther proceedings; 

(i) Refer to the Atomic Safety and 
Licensing Board Panel or an Adminis-
trative Judge, as appropriate requests 
for hearing not falling under § 2.104, 
where the requestor is entitled to fur-
ther proceedings; and 

(j) Take action on minor procedural 
matters. 

[69 FR 2236, Jan. 14, 2004, as amended at 72 
FR 49152, Aug. 28, 2007] 

§ 2.347 Ex parte communications. 

In any proceeding under this sub-
part— 

(a)(1) Interested persons outside the 
agency may not make or knowingly 
cause to be made to any Commission 
adjudicatory employee, any ex parte 
communication relevant to the merits 
of the proceeding. 

(2) For purposes of this section, merits 
of the proceeding includes: 

(i) A disputed issue; 
(ii) A matter which a presiding offi-

cer seeks to be referred to the Commis-
sion under 10 CFR 2.340(a); and 

(iii) A matter for which the Commis-
sion has approved examination by the 
presiding officer under § 2.340(a). 

(b) Commission adjudicatory employ-
ees may not request or entertain from 
any interested person outside the agen-
cy or make or knowingly cause to be 
made to any interested person outside 
the agency, any ex parte communica-
tion relevant to the merits of the pro-
ceeding. 

(c) Any Commission adjudicatory 
employee who receives, makes, or 
knowingly causes to be made a commu-
nication prohibited by this section 
shall ensure that it, and any responses 
to the communication, are promptly 
served on the parties and placed in the 
public record of the proceeding. In the 
case of oral communications, a written 
summary must be served and placed in 
the public record of the proceeding. 

(d) Upon receipt of a communication 
knowingly made or knowingly caused 
to be made by a party in violation of 
this section, the Commission or other 
adjudicatory employee presiding in a 
proceeding may, to the extent con-
sistent with the interests of justice and 
the policy of the underlying statutes, 
require the party to show cause why its 
claim or interest in the proceeding 
should not be dismissed, denied, dis-
regarded, or otherwise adversely af-
fected on account of the violation. 

(e) (1) The prohibitions of this section 
apply— 
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(i) When a notice of hearing or other 
comparable order is issued in accord-
ance with §§ 2.104(a), 2.105(e)(2), 2.202(c), 
2.204, 2.205(e), or 2.312; or 

(ii) Whenever the interested person 
or Commission adjudicatory employee 
responsible for the communication has 
knowledge that a notice of hearing or 
other comparable order will be issued 
in accordance with §§ 2.104(a), 
2.105(e)(2), 2.202(c), 2.204, 2.205(e), or 
2.312. 

(2) The prohibitions of this section 
cease to apply to ex parte communica-
tions relevant to the merits of a full or 
partial initial decision when, in accord-
ance with § 2.341, the time has expired 
for Commission review of the decision. 

(f) The prohibitions in this section do 
not apply to— 

(1) Requests for and the provision of 
status reports; 

(2) Communications specifically per-
mitted by statute or regulation; 

(3) Communications made to or by 
Commission adjudicatory employees in 
the Office of the General Counsel re-
garding matters pending before a court 
or another agency; and 

(4) Communications regarding ge-
neric issues involving public health and 
safety or other statutory responsibil-
ities of the agency (e.g., rulemakings, 
congressional hearings on legislation, 
budgetary planning) not associated 
with the resolution of any proceeding 
under this subpart pending before the 
NRC. 

(5) Communications, in contested 
proceedings and uncontested manda-
tory proceeding, regarding an undis-
puted issue. 

[69 FR 2236, Jan. 14, 2004, as amended at 72 
FR 49476, Aug. 28, 2007] 

§ 2.348 Separation of functions. 
(a) In any proceeding under this part, 

any NRC officer or employee engaged 
in the performance of any investigative 
or litigating function in the proceeding 
or in a factually related proceeding 
with respect to a disputed issue in that 
proceeding, may not participate in or 
advise a Commission adjudicatory em-
ployee about the initial or final deci-
sion with respect to that disputed 
issue, except— 

(1) As witness or counsel in the pro-
ceeding; 

(2) Through a written communication 
served on all parties and made on-the- 
record of the proceeding; or 

(3) Through an oral communication 
made both with reasonable prior notice 
to all parties and with reasonable op-
portunity for all parties to respond. 

(b) The prohibition in paragraph (a) 
of this section does not apply to— 

(1) Communications to or from any 
Commission adjudicatory employee re-
garding— 

(i) The status of a proceeding; 
(ii) Matters for which the commu-

nications are specifically permitted by 
statute or regulation; 

(iii) NRC participation in matters 
pending before a court or another agen-
cy; or 

(iv) Generic issues involving public 
health and safety or other statutory 
responsibilities of the NRC (e.g., 
rulemakings, congressional hearings on 
legislation, budgetary planning) not as-
sociated with the resolution of any pro-
ceeding under this subpart pending be-
fore the NRC. 

(2) Communications to or from Com-
missioners, members of their personal 
staffs, Commission adjudicatory em-
ployees in the Office of the General 
Counsel, and the Secretary and em-
ployees of the Office of the Secretary, 
regarding— 

(i) Initiation or direction of an inves-
tigation or initiation of an enforce-
ment proceeding; 

(ii) Supervision of NRC staff to en-
sure compliance with the general poli-
cies and procedures of the agency; 

(iii) NRC staff priorities and sched-
ules or the allocation of agency re-
sources; or 

(iv) General regulatory, scientific, or 
engineering principles that are useful 
for an understanding of the issues in a 
proceeding and are not contested in the 
proceeding. 

(3) None of the communications per-
mitted by paragraph (b)(2) (i) through 
(iii) of this section is to be associated 
by the Commission adjudicatory em-
ployee or the NRC officer or employee 
performing investigative or litigating 
functions with the resolution of any 
proceeding under this subpart pending 
before the NRC. 
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(c) Any Commission adjudicatory 
employee who receives a communica-
tion prohibited under paragraph (a) of 
this section shall ensure that it, and 
any responses to the communication, 
are placed in the public record of the 
proceeding and served on the parties. 
In the case of oral communications, a 
written summary must be served and 
placed in the public record of the pro-
ceeding. 

(d)(1) The prohibitions in this section 
apply— 

(i) When a notice of hearing or other 
comparable order is issued in accord-
ance with §§ 2.104(a), 2.105(e)(2), 2.202(c), 
2.204, 2.205(e), or 2.312; or 

(ii) Whenever an NRC officer or em-
ployee who is or has reasonable cause 
to believe he or she will be engaged in 
the performance of an investigative or 
litigating function or a Commission 
adjudicatory employee has knowledge 
that a notice of hearing or other com-
parable order will be issued in accord-
ance with §§ 2.104(a), 2.105(e)(2), 2.202(c), 
2.204, 2.205(e), or 2.312. 

(iii) A matter which a presiding offi-
cer seeks to be referred to the Commis-
sion under 10 CFR 2.340(a); and 

(iv) A matter for which the Commis-
sion has approved examination by the 
presiding officer under § 2.340(a). 

(2) The prohibitions of this section 
cease to apply to the disputed issues 
pertinent to a full or partial initial de-
cision when the time has expired for 
Commission review of the decision in 
accordance with § 2.341. 

(3) Separation of functions does not 
apply to uncontested proceedings, or to 
an undisputed issue in contested initial 
licensing proceedings. 

(e) Communications to, from, and be-
tween Commission adjudicatory em-
ployees not prohibited by this section 
may not serve as a conduit for a com-
munication that otherwise would be 
prohibited by this section or for an ex 
parte communication that otherwise 
would be prohibited by § 2.347. 

(f) If an initial or final decision is 
stated to rest in whole or in part on 
fact or opinion obtained as a result of 
a communication authorized by this 
section, the substance of the commu-
nication must be specified in the 
record of the proceeding and every 
party must be afforded an opportunity 

to controvert the fact or opinion. If the 
parties have not had an opportunity to 
controvert the fact or opinion before 
the decision is filed, a party may con-
trovert the fact or opinion by filing a 
petition for review of an initial deci-
sion, or a petition for reconsideration 
of a final decision that clearly and con-
cisely sets forth the information or ar-
gument relied on to show the contrary. 
If appropriate, a party may be afforded 
the opportunity for cross-examination 
or to present rebuttal evidence. 

[69 FR 2236, Jan. 14, 2004, as amended at 72 
FR 49477, Aug. 28, 2007] 

§ 2.390 Public inspections, exemptions, 
requests for withholding. 

(a) Subject to the provisions of para-
graphs (b), (d), (e), and (f) of this sec-
tion, final NRC records and documents, 
including but not limited to cor-
respondence to and from the NRC re-
garding the issuance, denial, amend-
ment, transfer, renewal, modification, 
suspension, revocation, or violation of 
a license, permit, order, or standard de-
sign approval, or regarding a rule-
making proceeding subject to this part 
shall not, in the absence of an NRC de-
termination of a compelling reason for 
nondisclosure after a balancing of the 
interests of the person or agency urg-
ing nondisclosure and the public inter-
est in disclosure, be exempt from dis-
closure and will be made available for 
inspection and copying at the NRC Web 
site, http://www.nrc.gov, and/or at the 
NRC Public Document Room, except 
for matters that are: 

(1)(i) Specifically authorized under 
criteria established by an Executive 
order to be kept secret in the interest 
of national defense or foreign policy; 
and 

(ii) Are in fact properly classified 
under that Executive order; 

(2) Related solely to the internal per-
sonnel rules and practices of the Com-
mission; 

(3) Specifically exempted from disclo-
sure by statute (other than 5 U.S.C. 
552(b)), but only if that statute requires 
that the matters be withheld from the 
public in such a manner as to leave no 
discretion on the issue, or establishes 
particular criteria for withholding or 
refers to particular types or matters to 
be withheld. 
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(4) Trade secrets and commercial or 
financial information obtained from a 
person and privileged or confidential; 

(5) Interagency or intra-agency mem-
orandums or letters which would not 
be available by law to a party other 
than an agency in litigation with the 
Commission; 

(6) Personnel and medical files and 
similar files, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy; 

(7) Records or information compiled 
for law enforcement purposes, but only 
to the extent that the production of 
such law enforcement records or infor-
mation: 

(i) Could reasonably be expected to 
interfere with enforcement pro-
ceedings; 

(ii) Would deprive a person of a right 
to a fair trial or an impartial adjudica-
tion; 

(iii) Could reasonably be expected to 
constitute an unwarranted invasion of 
personal privacy; 

(iv) Could reasonably be expected to 
disclose the identity of a confidential 
source, including a State, local, or for-
eign agency or authority, or any pri-
vate institution which furnished infor-
mation on a confidential basis, and, in 
the case of a record or information 
compiled by a criminal law enforce-
ment authority in the course of a 
criminal investigation, or by an agency 
conducting a lawful national security 
intelligence investigation, information 
furnished by a confidential source; 

(v) Would disclose techniques and 
procedures for law enforcement inves-
tigations or prosecutions, or would dis-
close guidelines for law enforcement 
investigations or prosecutions if such 
disclosure could reasonably be ex-
pected to risk circumvention of the 
law; or 

(vi) Could reasonably be expected to 
endanger the life or physical safety of 
any individual; 

(8) Contained in or related to exam-
ination, operating, or condition reports 
prepared by, on behalf of, or for the use 
of an agency responsible for the regula-
tion or supervision of financial institu-
tions; or 

(9) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells. 

(b) The procedures in this section 
must be followed by anyone submitting 
a document to the NRC who seeks to 
have the document, or a portion of it, 
withheld from public disclosure be-
cause it contains trade secrets, privi-
leged, or confidential commercial or fi-
nancial information. 

(1) The submitter shall request with-
holding at the time the document is 
submitted and shall comply with the 
document marking and affidavit re-
quirements set forth in this paragraph. 
The NRC has no obligation to review 
documents not so marked to determine 
whether they contain information eli-
gible for withholding under paragraph 
(a) of this section. Any documents not 
so marked may be made available to 
the public at the NRC Web site, http:// 
www.nrc.gov or at the NRC Public Doc-
ument Room. 

(i) The submitter shall ensure that 
the document containing information 
sought to be withheld is marked as fol-
lows: 

(A) The top of the first page of the 
document and the top of each page con-
taining such information must be 
marked with language substantially 
similar to: ‘‘confidential information 
submitted under 10 CFR 2.390’’; ‘‘with-
hold from public disclosure under 10 
CFR 2.390’’; or ‘‘proprietary’’ to indi-
cate it contains information the sub-
mitter seeks to have withheld. 

(B) Each document, or page, as ap-
propriate, containing information 
sought to be withheld from public dis-
closure must indicate, adjacent to the 
information, or at the top if the entire 
page is affected, the basis (i.e., trade se-
cret, personal privacy, etc.) for pro-
posing that the information be with-
held from public disclosure under para-
graph (a) of this section. 

(ii) The Commission may waive the 
affidavit requirements on request, or 
on its own initiative, in circumstances 
the Commission, in its discretion, 
deems appropriate. Otherwise, except 
for personal privacy information, 
which is not subject to the affidavit re-
quirement, the request for withholding 
must be accompanied by an affidavit 
that— 

(A) Identifies the document or part 
sought to be withheld; 
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(B) Identifies the official position of 
the person making the affidavit; 

(C) Declares the basis for proposing 
the information be withheld, encom-
passing considerations set forth in 
§ 2.390(a); 

(D) Includes a specific statement of 
the harm that would result if the infor-
mation sought to be withheld is dis-
closed to the public; and 

(E) Indicates the location(s) in the 
document of all information sought to 
be withheld. 

(iii) In addition, an affidavit accom-
panying a withholding request based on 
paragraph (a)(4) of this section must 
contain a full statement of the reason 
for claiming the information should be 
withheld from public disclosure. This 
statement must address with speci-
ficity the considerations listed in para-
graph (b)(4) of this section. In the case 
of an affidavit submitted by a com-
pany, the affidavit shall be executed by 
an officer or upper-level management 
official who has been specifically dele-
gated the function of reviewing the in-
formation sought to be withheld and 
authorized to apply for its withholding 
on behalf of the company. The affidavit 
shall be executed by the owner of the 
information, even though the informa-
tion sought to be withheld is submitted 
to the Commission by another person. 
The application and affidavit shall be 
submitted at the time of filing the in-
formation sought to be withheld. The 
information sought to be withheld 
shall be incorporated, as far as pos-
sible, into a separate document. The af-
fiant must designate with appropriate 
markings information submitted in the 
affidavit as a trade secret, or confiden-
tial or privileged commercial or finan-
cial information within the meaning of 
§ 9.17(a)(4) of this chapter, and such in-
formation shall be subject to disclosure 
only in accordance with the provisions 
of § 9.19 of this chapter. 

(2) A person who submits commercial 
or financial information believed to be 
privileged or confidential or a trade se-
cret shall be on notice that it is the 
policy of the Commission to achieve an 
effective balance between legitimate 
concerns for protection of competitive 
positions and the right of the public to 
be fully apprised as to the basis for and 
effects of licensing or rulemaking ac-

tions, and that it is within the discre-
tion of the Commission to withhold 
such information from public disclo-
sure. 

(3) The Commission shall determine 
whether information sought to be with-
held from public disclosure under this 
paragraph: 

(i) Is a trade secret or confidential or 
privileged commercial or financial in-
formation; and (ii) If so, should be 
withheld from public disclosure. 

(4) In making the determination re-
quired by paragraph (b)(3)(i) of this sec-
tion, the Commission will consider: 

(i) Whether the information has been 
held in confidence by its owner; 

(ii) Whether the information is of a 
type customarily held in confidence by 
its owner and, except for voluntarily 
submitted information, whether there 
is a rational basis therefor; 

(iii) Whether the information was 
transmitted to and received by the 
Commission in confidence; 

(iv) Whether the information is avail-
able in public sources; 

(v) Whether public disclosure of the 
information sought to be withheld is 
likely to cause substantial harm to the 
competitive position of the owner of 
the information, taking into account 
the value of the information to the 
owner; the amount of effort or money, 
if any, expended by the owner in devel-
oping the information; and the ease or 
difficulty with which the information 
could be properly acquired or dupli-
cated by others. 

(5) If the Commission determines, 
under paragraph (b)(4) of this section, 
that the record or document contains 
trade secrets or privileged or confiden-
tial commercial or financial informa-
tion, the Commission will then deter-
mine whether the right of the public to 
be fully apprised as to the bases for and 
effects of the proposed action out-
weighs the demonstrated concern for 
protection of a competitive position, 
and whether the information should be 
withheld from public disclosure under 
this paragraph. If the record or docu-
ment for which withholding is sought 
is deemed by the Commission to be ir-
relevant or unnecessary to the per-
formance of its functions, it will be re-
turned to the applicant. 

VerDate Nov<24>2008 11:14 Feb 26, 2009 Jkt 217030 PO 00000 Frm 00093 Fmt 8010 Sfmt 8010 Y:\SGML\217030.XXX 217030er
ow

e 
on

 P
R

O
D

1P
C

63
 w

ith
 C

F
R



84 

10 CFR Ch. I (1–1–09 Edition) § 2.390 

(6) Withholding from public inspec-
tion does not affect the right, if any, of 
persons properly and directly con-
cerned to inspect the document. Either 
before a decision of the Commission on 
the matter of whether the information 
should be made publicly available or 
after a decision has been made that the 
information should be withheld from 
public disclosure, the Commission may 
require information claimed to be a 
trade secret or privileged or confiden-
tial commercial or financial informa-
tion to be subject to inspection under a 
protective agreement by contractor 
personnel or government officials other 
than NRC officials, by the presiding of-
ficer in a proceeding, and under protec-
tive order by the parties to a pro-
ceeding. In camera sessions of hearings 
may be held when the information 
sought to be withheld is produced or of-
fered in evidence. If the Commission 
subsequently determines that the in-
formation should be disclosed, the in-
formation and the transcript of such in 
camera session will be made publicly 
available. 

(c) The Commission either may grant 
or deny a request for withholding 
under this section. 

(1) If the request is granted, the Com-
mission will notify the submitter of its 
determination to withhold the infor-
mation from public disclosure. 

(2) If the Commission denies a re-
quest for withholding under this sec-
tion, it will provide the submitter with 
a statement of reasons for that deter-
mination. This decision will specify the 
date, which will be a reasonable time 
thereafter, when the document will be 
available at the NRC Web site, http:// 
www.nrc.gov. The document will not be 
returned to the submitter. 

(3) Whenever a submitter desires to 
withdraw a document from Commis-
sion consideration, it may request re-
turn of the document, and the docu-
ment will be returned unless the infor-
mation— 

(i) Forms part of the basis of an offi-
cial agency decision, including but not 
limited to, a rulemaking proceeding or 
licensing activity; 

(ii) Is contained in a document that 
was made available to or prepared for 
an NRC advisory committee; 

(iii) Was revealed, or relied upon, in 
an open Commission meeting held in 
accordance with 10 CFR part 9, subpart 
C; 

(iv) Has been requested in a Freedom 
of Information Act request; or 

(v) Has been obtained during the 
course of an investigation conducted 
by the NRC Office of Investigations. 

(d) The following information is con-
sidered commercial or financial infor-
mation within the meaning of 
§ 9.17(a)(4) of this chapter and is subject 
to disclosure only in accordance with 
the provisions of § 9.19 of this chapter. 

(1) Correspondence and reports to or 
from the NRC which contain informa-
tion or records concerning a licensee’s 
or applicant’s physical protection, 
classified matter protection, or mate-
rial control and accounting program 
for special nuclear material not other-
wise designated as Safeguards Informa-
tion or classified as National Security 
Information or Restricted Data. 

(2) Information submitted in con-
fidence to the Commission by a foreign 
source. 

(e) Submitting information to NRC 
for consideration in connection with 
NRC licensing or regulatory activities 
shall be deemed to constitute author-
ity for the NRC to reproduce and dis-
tribute sufficient copies to carry out 
the Commission’s official responsibil-
ities. 

(f) The presiding officer, if any, or 
the Commission may, with reference to 
the NRC records and documents made 
available pursuant to this section, 
issue orders consistent with the provi-
sions of this section and § 2.705(c). 

[69 FR 2236, Jan. 14, 2004, as amended at 72 
FR 49152, Aug. 28, 2007; 72 FR 49477, Aug. 28, 
2007] 

Subpart D—Additional Procedures 
Applicable to Proceedings for 
the Issuance of Licenses To 
Construct and/or Operate Nu-
clear Power Plants of Identical 
Design at Multiple Sites 

SOURCE: 72 FR 49477, Aug. 28, 2007, unless 
otherwise noted. 
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