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not withdraw as a party, may continue 
to participate as a party with respect 
to the remaining unresolved issues 
only if, within the time prescribed for 
filing of petitions for leave to inter-
vene in the supplementary notice of 
hearing, that person files a petition for 
intervention which meets the applica-
ble requirements in subpart C of this 
part, including § 2.309, provided, how-
ever, that the petition need not address 
§ 2.309(d). However, a person who was 
granted discretionary intervention 
under § 2.309(e) must address in its peti-
tion the factors in § 2.309(e) as they 
apply to the supplementary hearing. 

(d) A party who files a non-timely pe-
tition for intervention under paragraph 
(b) of this section to continue as a 
party may be dismissed from the pro-
ceeding, absent a determination that 
the party has made a substantial show-
ing of good cause for failure to file on 
time, and with particular reference to 
the factors specified in §§ 2.309(c)(1)(i) 
through (iv) and 2.309(d). The notice 
will be ruled upon by the Commission 
or presiding officer designated to rule 
on petitions for leave to intervene. 

(e) To the maximum extent prac-
ticable, the membership of the Atomic 
Safety and Licensing Board, or the in-
dividual presiding officer, as applica-
ble, designated to preside in the pro-
ceeding on the remaining unresolved 
issues under the supplemental notice of 
hearing will be the same as the mem-
bership or individual designated to pre-
side in the initial notice of hearing. 

§ 2.647 [Reserved] 

§ 2.649 Partial decisions on limited 
work authorization. 

The provisions of §§ 2.331, 2.339, 
2.340(b), 2.343, 2.712, and 2.713 apply to 
any partial initial decision rendered in 
accordance with this subpart. Section 
2.340(c) does not apply to any partial 
initial decision rendered in accordance 
with this subpart. A limited work au-
thorization may not be issued under 10 
CFR 50.10(d) without completion of the 
review for limited work authorizations 
required by subpart A of part 51 of this 
chapter. The authority of the Commis-
sion to review such a partial initial de-
cision sua sponte, or to raise sua sponte 
an issue that has not been raised by the 

parties, will be exercised within the 
same time as in the case of a full deci-
sion relating to the issuance of a con-
struction permit or combined license. 

Subpart G—Rules for Formal 
Adjudications 

SOURCE: 69 FR 2256, Jan. 14, 2004, unless 
otherwise noted. 

§ 2.700 Scope of subpart G. 

The provisions of this subpart apply 
to and supplement the provisions set 
forth in subpart C of this part with re-
spect to enforcement proceedings initi-
ated under subpart B of this part unless 
otherwise agreed to by the parties, pro-
ceedings conducted with respect to the 
initial licensing of a uranium enrich-
ment facility, proceedings for the 
grant, renewal, licensee-initiated 
amendment, or termination of licenses 
or permits for nuclear power reactors, 
where the presiding officer by order 
finds that resolution of the contention 
necessitates resolution of: issues of ma-
terial fact relating to the occurrence of 
a past event, where the credibility of 
an eyewitness may reasonably be ex-
pected to be at issue, and/or issues of 
motive or intent of the party or eye-
witness material to the resolution of 
the contested matter, proceedings for 
initial applications for construction 
authorization for high-level radio-
active waste repository noticed under 
§§ 2.101(f)(8) or 2.105(a)(5), proceedings 
for initial applications for a license to 
receive and possess high-level radio-
active waste at a geologic repository 
operations area, and any other pro-
ceeding as ordered by the Commission. 
If there is any conflict between the 
provisions of this subpart and those set 
forth in subpart C of this part, the pro-
visions of this subpart control. 

§ 2.701 Exceptions. 

Consistent with 5 U.S.C. 554(a)(4) of 
the Administrative Procedure Act, the 
Commission may provide alternative 
procedures in adjudications to the ex-
tent that there is involved the conduct 
of military or foreign affairs functions. 
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§ 2.702 Subpoenas. 
(a) On application by any party, the 

designated presiding officer or, if he or 
she is not available, the Chief Adminis-
trative Judge, or other designated offi-
cer will issue subpoenas requiring the 
attendance and testimony of witnesses 
or the production of evidence. The offi-
cer to whom application is made may 
require a showing of general relevance 
of the testimony or evidence sought, 
and may withhold the subpoena if such 
a showing is not made. However, the 
officer may not determine the admissi-
bility of evidence. 

(b) Every subpoena will bear the 
name of the Commission, the name and 
office of the issuing officer and the 
title of the hearing, and will command 
the person to whom it is directed to at-
tend and give testimony or produce 
specified documents or other things at 
a designated time and place. The sub-
poena will also advise of the quashing 
procedure provided in paragraph (f) of 
this section. 

(c) Unless the service of a subpoena is 
acknowledged on its face by the wit-
ness or is served by an officer or em-
ployee of the Commission, it must be 
served by a person who is not a party 
to the hearing and is not less than 
eighteen (18) years of age. Service of a 
subpoena must be made by delivery of 
a copy of the subpoena to the person 
named in it and tendering that person 
the fees for one day’s attendance and 
the mileage allowed by law. When the 
subpoena is issued on behalf of the 
Commission, fees and mileage need not 
be tendered and the subpoena may be 
served by registered mail. 

(d) Witnesses summoned by subpoena 
must be paid the fees and mileage paid 
to witnesses in the district courts of 
the United States by the party at 
whose instance they appear. 

(e) The person serving the subpoena 
shall make proof of service by filing 
the subpoena and affidavit or acknowl-
edgment of service with the officer be-
fore whom the witness is required to 
testify or produce evidence or with the 
Secretary. Failure to make proof of 
service does not affect the validity of 
the service. 

(f) On motion made promptly, and in 
any event at or before the time speci-
fied in the subpoena for compliance by 

the person to whom the subpoena is di-
rected, and on notice to the party at 
whose instance the subpoena was 
issued, the presiding officer or, if he is 
unavailable, the Commission may: 

(1) Quash or modify the subpoena if it 
is unreasonable or requires evidence 
not relevant to any matter in issue, or 

(2) Condition denial of the motion on 
just and reasonable terms. 

(g) On application and for good cause 
shown, the Commission will seek judi-
cial enforcement of a subpoena issued 
to a party and which has not been 
quashed. 

(h) The provisions of paragraphs (a) 
through (g) of this section are not ap-
plicable to the attendance and testi-
mony of the Commissioners or NRC 
personnel, or to the production of 
records or documents in their custody. 

§ 2.703 Examination by experts. 
(a) A party may request the presiding 

officer to permit a qualified individual 
who has scientific or technical training 
or experience to participate on behalf 
of that party in the examination and 
cross-examination of expert witnesses. 
The presiding officer may permit the 
individual to participate on behalf of 
the party in the examination and 
cross-examination of expert witnesses, 
upon finding: 

(1) That cross-examination by that 
individual would serve the purpose of 
furthering the conduct of the pro-
ceeding; 

(2) That the individual is qualified by 
scientific or technical training or expe-
rience to contribute to the develop-
ment of an adequate decisional record 
in the proceeding by the conduct of 
such examination or cross-examina-
tion; 

(3) That the individual has read any 
written testimony on which he intends 
to examine or cross-examine and any 
documents to be used or referred to in 
the course of the examination or cross- 
examination; and 

(4) That the individual has prepared 
himself to conduct a meaningful and 
expeditious examination or cross-ex-
amination, and has submitted a cross- 
examination plan in accordance with 
§ 2.711(c). 

(b) Examination or cross-examina-
tion conducted under this section must 
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be limited to areas within the expertise 
of the individual conducting the exam-
ination or cross-examination. The 
party on behalf of whom this examina-
tion or cross-examination is conducted 
and his or her attorney is responsible 
for the conduct of examination or 
cross-examination by such individuals. 

§ 2.704 Discovery—required disclo-
sures. 

(a) Initial disclosures. Except to the 
extent otherwise stipulated or directed 
by order of the presiding officer or the 
Commission, a party other than the 
NRC staff shall, without awaiting a 
discovery request, provide to other par-
ties: 

(1) The name and, if known, the ad-
dress and telephone number of each in-
dividual likely to have discoverable in-
formation relevant to disputed issues 
alleged with particularity in the plead-
ings, identifying the subjects of the in-
formation; and 

(2) A copy of, or a description by cat-
egory and location of, all documents, 
data compilations, and tangible things 
in the possession, custody, or control 
of the party that are relevant to dis-
puted issues alleged with particularity 
in the pleadings. When any document, 
data compilation, or other tangible 
thing that must be disclosed is publicly 
available from another source, such as 
at the NRC Web site, http:// 
www.nrc.gov, and/or the NRC Public 
Document Room, a sufficient disclo-
sure would be the location, the title 
and a page reference to the relevant 
document, data compilation, or tan-
gible thing; 

(3) Unless otherwise stipulated or di-
rected by the presiding officer, these 
disclosures must be made within forty- 
five (45) days after the issuance of a 
prehearing conference order following 
the initial prehearing conference speci-
fied in § 2.329. A party shall make its 
initial disclosures based on the infor-
mation then reasonably available to it. 
A party is not excused from making its 
disclosures because it has not fully 
completed its investigation of the case, 
because it challenges the sufficiency of 
another party’s disclosures, or because 
another party has not made its disclo-
sures. 

(b) Disclosure of expert testimony. (1) 
In addition to the disclosures required 
by paragraph (a) of this section, a 
party other than the NRC staff shall 
disclose to other parties the identity of 
any person who may be used at trial to 
present evidence under § 2.711. 

(2) Except in proceedings with pre- 
filed written testimony, or as other-
wise stipulated or directed by the pre-
siding officer, this disclosure must be 
accompanied by a written report pre-
pared and signed by the witness, con-
taining: A complete statement of all 
opinions to be expressed and the basis 
and reasons therefor; the data or other 
information considered by the witness 
in forming the opinions; any exhibits 
to be used as a summary of or support 
for the opinions; the qualifications of 
the witness, including a list of all pub-
lications authored by the witness with-
in the preceding ten years; and a list-
ing of any other cases in which the wit-
ness has testified as an expert at trial 
or by deposition within the preceding 
four (4) years. 

(3) These disclosures must be made at 
the times and in the sequence directed 
by the presiding officer. In the absence 
of other directions from the presiding 
officer, or stipulation by the parties, 
the disclosures must be made at least 
ninety (90) days before the hearing 
commencement date or the date the 
matter is to be presented for hearing. If 
the evidence is intended solely to con-
tradict or rebut evidence on the same 
subject matter identified by another 
party under paragraph (b)(2) of this 
section, the disclosures must be made 
within thirty (30) days after the disclo-
sure made by the other party. The par-
ties shall supplement these disclosures 
when required under paragraph (e) of 
this section. 

(c) Pretrial disclosures. (1) In addi-
tion to the disclosures required in the 
preceding paragraphs, a party other 
than the NRC staff shall provide to 
other parties the following information 
regarding the evidence that it may 
present at trial other than solely for 
impeachment purposes: 

(i) The name and, if not previously 
provided, the address and telephone 
number of each witness, separately 
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identifying those whom the party ex-
pects to present and those whom the 
party may call if the need arises; 

(ii) The designation of those wit-
nesses whose testimony is expected to 
be presented by means of a deposition 
and, when available, a transcript of the 
pertinent portions of the deposition 
testimony; and 

(iii) An appropriate identification of 
each document or other exhibit, includ-
ing summaries of other evidence, sepa-
rately identifying those which the 
party expects to offer and those which 
the party may offer if the need arises. 

(2) Unless otherwise directed by the 
presiding officer or the Commission, 
these disclosures must be made at least 
thirty (30) days before commencement 
of the hearing at which the issue is to 
be presented. 

(3) A party may object to the admis-
sibility of documents identified under 
paragraph (c) of this section. A list of 
those objections must be served and 
filed within fourteen (14) days after 
service of the disclosures required by 
paragraphs (c)(1) and (2) of this section, 
unless a different time is specified by 
the presiding officer or the Commis-
sion. Objections not so disclosed, other 
than objections as to a document’s ad-
missibility under § 2.711(e), are waived 
unless excused by the presiding officer 
or Commission for good cause shown. 

(d) Form of disclosures; filing. Unless 
otherwise directed by order of the pre-
siding officer or the Commission, all 
disclosures under paragraphs (a) 
through (c) of this section must be 
made in writing, signed, served, and 
promptly filed with the presiding offi-
cer or the Commission. 

(e) Supplementation of responses. A 
party who has made a disclosure under 
this section is under a duty to supple-
ment or correct the disclosure to in-
clude information thereafter acquired 
if ordered by the presiding officer or in 
the following circumstances: 

(1) A party is under a duty to supple-
ment at appropriate intervals its dis-
closures under paragraph (a) of this 
section within a reasonable time after 
a party learns that in some material 
respect the information disclosed is in-
complete or incorrect and if the addi-
tional or corrective information has 
not otherwise been made known to the 

other parties during the discovery 
process or in writing. 

(2) With respect to testimony of an 
expert from whom a report is required 
under paragraph (b) of this section, the 
duty extends both to information con-
tained in the report and to information 
provided through a deposition of the 
expert, and any additions or other 
changes to this information must be 
disclosed by the time the party’s dis-
closures under § 2.704(c) are due. 

EFFECTIVE DATE NOTE: At 73 FR 63567, Oct. 
24, 2008, § 2.704 was amended by adding para-
graph (f), effective Feb. 23, 2009. For the con-
venience of the user, the added text is set 
forth as follows: 

§ 2.704 Discovery—required disclosures. 

* * * * * 

(f) Disclosure under this section of docu-
ments and records including Safeguards In-
formation referred to in Sections 147 and 181 
of the Atomic Energy Act of 1954, as amend-
ed, will be according to the provisions in 
§ 2.705(c)(3) through (c)(8). 

§ 2.705, Nt. Discovery—additional 
methods. 

(a) Discovery methods. Parties may 
obtain discovery by one or more of the 
following methods: depositions upon 
oral examination or written interrog-
atories (§ 2.706); interrogatories to par-
ties (§ 2.706); production of documents 
or things or permission to enter upon 
land or other property, for inspection 
and other purposes (§ 2.707); and re-
quests for admission (§ 2.708). 

(b) Scope of discovery. Unless other-
wise limited by order of the presiding 
officer in accordance with this section, 
the scope of discovery is as follows: 

(1) In general. Parties may obtain 
discovery regarding any matter, not 
privileged, that is relevant to the sub-
ject matter involved in the proceeding, 
whether it relates to the claim or de-
fense of any other party, including the 
existence, description, nature, custody, 
condition, and location of any books, 
documents, or other tangible things 
and the identity and location of per-
sons having knowledge of any discover-
able matter. When any book, docu-
ment, or other tangible thing sought is 
reasonably available from another 
source, such as at the NRC Web site, 
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http://www.nrc.gov, and/or the NRC Pub-
lic Document Room, sufficient re-
sponse to an interrogatory on mate-
rials would be the location, the title 
and a page reference to the relevant 
book, document, or tangible thing. In a 
proceeding on an application for a con-
struction permit or an operating li-
cense for a production or utilization fa-
cility, discovery begins only after the 
prehearing conference and relates only 
to those matters in controversy which 
have been identified by the Commis-
sion or the presiding officer in the pre-
hearing order entered at the conclusion 
of that prehearing conference. In such 
a proceeding, discovery may not take 
place after the beginning of the pre-
hearing conference held under § 2.329 
except upon leave of the presiding offi-
cer upon good cause shown. It is not a 
ground for objection that the informa-
tion sought will be inadmissible at the 
hearing if the information sought ap-
pears reasonably calculated to lead to 
the discovery of admissible evidence. 

(2) Limitations. Upon his or her own 
initiative after reasonable notice or in 
response to a motion filed under para-
graph (c) of this section, the presiding 
officer may alter the limits in these 
rules on the number of depositions and 
interrogatories, and may also limit the 
length of depositions under § 2.706 and 
the number of requests under §§ 2.707 
and 2.708. The presiding officer shall 
limit the frequency or extent of use of 
the discovery methods otherwise per-
mitted under these rules if he or she 
determines that: 

(i) The discovery sought is unreason-
ably cumulative or duplicative, or is 
obtainable from some other source that 
is more convenient, less burdensome, 
or less expensive; 

(ii) The party seeking discovery has 
had ample opportunity by discovery in 
the proceeding to obtain the informa-
tion sought; or 

(iii) The burden or expense of the pro-
posed discovery outweighs its likely 
benefit, taking into account the needs 
of the proceeding, the parties’ re-
sources, the importance of the issue in 
the proceeding, and the importance of 
the proposed discovery in resolving the 
issues. 

(3) Trial preparation materials. A 
party may obtain discovery of docu-

ments and tangible things otherwise 
discoverable under paragraph (b)(1) of 
this section and prepared in anticipa-
tion of or for the hearing by or for an-
other party’s representative (including 
his attorney, consultant, surety, 
indemnitor, insurer, or agent) only 
upon a showing that the party seeking 
discovery has substantial need of the 
materials in the preparation of this 
case and that he is unable without 
undue hardship to obtain the substan-
tial equivalent of the materials by 
other means. In ordering discovery of 
such materials when the required 
showing has been made, the presiding 
officer shall protect against disclosure 
of the mental impressions, conclusions, 
opinions, or legal theories of an attor-
ney for a party concerning the pro-
ceeding. 

(4) Claims of privilege or protection 
of trial preparation materials. When a 
party withholds information otherwise 
discoverable under these rules by 
claiming that it is privileged or subject 
to protection as trial preparation ma-
terial, the party shall make the claim 
expressly and shall describe the nature 
of the documents, communications, or 
things not produced or disclosed in a 
manner that, without revealing infor-
mation itself privileged or protected, 
will enable other parties to assess the 
applicability of the privilege or protec-
tion. Identification of these privileged 
materials must be made within the 
time provided for disclosure of the ma-
terials, unless otherwise extended by 
order of the presiding officer or the 
Commission. 

(5) Nature of interrogatories. Inter-
rogatories may seek to elicit factual 
information reasonably related to a 
party’s position in the proceeding, in-
cluding data used, assumptions made, 
and analyses performed by the party. 
Interrogatories may not be addressed 
to, or be construed to require: 

(i) Reasons for not using alternative 
data, assumptions, and analyses where 
the alternative data, assumptions, and 
analyses were not relied on in devel-
oping the party’s position; or 

(ii) Performance of additional re-
search or analytical work beyond that 
which is needed to support the party’s 
position on any particular matter. 
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(c) Protective order. (1) Upon motion 
by a party or the person from whom 
discovery is sought, accompanied by a 
certification that the movant has in 
good faith conferred or attempted to 
confer with other affected parties in an 
effort to resolve the dispute without 
action by the presiding officer, and for 
good cause shown, the presiding officer 
may make any order which justice re-
quires to protect a party or person 
from annoyance, embarrassment, op-
pression, or undue burden or expense, 
including one or more of the following: 

(i) That the discovery not be had; 
(ii) That the discovery may be had 

only on specified terms and conditions, 
including a designation of the time or 
place; 

(iii) That the discovery may be had 
only by a method of discovery other 
than that selected by the party seeking 
discovery; 

(iv) That certain matters not be in-
quired into, or that the scope of dis-
covery be limited to certain matters; 

(v) That discovery be conducted with 
no one present except persons des-
ignated by the presiding officer; 

(vi) That, subject to the provisions of 
§§ 2.709 and 2.390, a trade secret or other 
confidential research, development, or 
commercial information not be dis-
closed or be disclosed only in a des-
ignated way; or 

(vii) That studies and evaluations not 
be prepared. 

(2) If the motion for a protective 
order is denied in whole or in part, the 
presiding officer may, on such terms 
and conditions as are just, order that 
any party or person provide or permit 
discovery. 

(d) Sequence and timing of discovery. 
Except when authorized under these 
rules or by order of the presiding offi-
cer, or agreement of the parties, a 
party may not seek discovery from any 
source before the parties have met and 
conferred as required by paragraph (f) 
of this section, nor may a party seek 
discovery after the time limit estab-
lished in the proceeding for the conclu-
sion of discovery. Unless the presiding 
officer upon motion, for the conven-
ience of parties and witnesses and in 
the interests of justice, orders other-
wise, methods of discovery may be used 
in any sequence and the fact that a 

party is conducting discovery, whether 
by deposition or otherwise, does not 
operate to delay any other party’s dis-
covery. 

(e) Supplementation of responses. A 
party who responded to a request for 
discovery with a response is under a 
duty to supplement or correct the re-
sponse to include information there-
after acquired if ordered by the pre-
siding officer or, with respect to a re-
sponse to an interrogatory, request for 
production, or request for admission, 
within a reasonable time after a party 
learns that the response is in some ma-
terial respect incomplete or incorrect, 
and if the additional or corrective in-
formation has not otherwise been made 
known to the other parties during the 
discovery process or in writing. 

(f) Meeting of parties; planning for 
discovery. Except when otherwise or-
dered, the parties shall, as soon as 
practicable and in any event no more 
than thirty (30) days after the issuance 
of a prehearing conference order fol-
lowing the initial prehearing con-
ference specified in § 2.329, meet to dis-
cuss the nature and basis of their 
claims and defenses and the possibili-
ties for a prompt settlement or resolu-
tion of the proceeding or any portion 
thereof, to make or arrange for the dis-
closures required by § 2.704, and to de-
velop a proposed discovery plan. 

(1) The plan must indicate the par-
ties’ views and proposals concerning: 

(i) What changes should be made in 
the timing, form, or requirement for 
disclosures under § 2.704, including a 
statement as to when disclosures under 
§ 2.704(a)(1) were made or will be made; 

(ii) The subjects on which discovery 
may be needed, when discovery should 
be completed, and whether discovery 
should be conducted in phases or be 
limited to or focused upon particular 
issues; 

(iii) What changes should be made in 
the limitations on discovery imposed 
under these rules, and what other limi-
tations should be imposed; and 

(iv) Any other orders that should be 
entered by the presiding officer under 
paragraph (c) of this section. 

(2) The attorneys of record and all 
unrepresented parties that have ap-
peared in the proceeding are jointly re-
sponsible for arranging and being 
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present or represented at the meeting, 
for attempting in good faith to agree 
on the proposed discovery plan, and for 
submitting to the presiding officer 
within ten (10) days after the meeting a 
written report outlining the plan. 

(g) Signing of disclosures, discovery 
requests, responses, and objections. (1) 
Every disclosure made in accordance 
with § 2.704 must be signed by at least 
one attorney of record in the attor-
ney’s individual name, whose address 
must be stated. An unrepresented 
party shall sign the disclosure and 
state the party’s address. The signa-
ture of the attorney or party con-
stitutes a certification that to the best 
of the signer’s knowledge, information, 
and belief, formed after a reasonable 
inquiry, the disclosure is complete and 
correct as of the time it is made. 

(2) Every discovery request, response, 
or objection made by a party rep-
resented by an attorney must be signed 
by at least one attorney of record in 
the attorney’s individual name, whose 
address must be stated. An unrepre-
sented party shall sign the request, re-
sponse, or objection and state the par-
ty’s address. The signature of the at-
torney or party constitutes a certifi-
cation that to the best of the signer’s 
knowledge, information, and belief, 
formed after a reasonable inquiry, the 
request, response, or objection is: 

(i) Consistent with these rules and 
warranted by existing law or a good 
faith argument for the extension, 
modification, or reversal of existing 
law; 

(ii) Not interposed for any improper 
purpose, such as to harass or to cause 
unnecessary delay or needless increase 
in the cost of litigation; and 

(iii) Not unreasonable or unduly bur-
densome or expensive, given the needs 
of the case, the discovery already had 
in the case, the amount in controversy, 
and the importance of the issues at 
stake in the litigation. 

(3) If a request, response, or objection 
is not signed, it must be stricken un-
less it is signed promptly after the 
omission is called to the attention of 
the party making the request, re-
sponse, or objection, and a party shall 
not be obligated to take any action 
with respect to it until it is signed. 

(4) If a certification is made in viola-
tion of the rule without substantial 
justification, the presiding officer, 
upon motion or upon its own initiative, 
shall impose upon the person who made 
the certification, the party on whose 
behalf the disclosure, request, re-
sponse, or objection is made, or both, 
an appropriate sanction, which may, in 
appropriate circumstances, include ter-
mination of that person’s right to par-
ticipate in the proceeding. 

(h) Motion to compel discovery. (1) If 
a deponent or party upon whom a re-
quest for production of documents or 
answers to interrogatories is served 
fails to respond or objects to the re-
quest, or any part thereof, or fails to 
permit inspection as requested, the de-
posing party or the party submitting 
the request may move the presiding of-
ficer, within ten (10) days after the 
date of the response or after failure of 
a party to respond to the request, for 
an order compelling a response or in-
spection in accordance with the re-
quest. The motion must set forth the 
nature of the questions or the request, 
the response or objection of the party 
upon whom the request was served, and 
arguments in support of the motion. 
The motion must be accompanied by a 
certification that the movant has in 
good faith conferred or attempted to 
confer with other affected parties in an 
effort to resolve the dispute without 
action by the presiding officer. Failure 
to answer or respond may not be ex-
cused on the ground that the discovery 
sought is objectionable unless the per-
son or party failing to answer or re-
spond has applied for a protective order 
pursuant to paragraph (c) of this sec-
tion. For purposes of this paragraph, 
an evasive or incomplete answer or re-
sponse will be treated as a failure to 
answer or respond. 

(2) In ruling on a motion made under 
this section, the presiding officer may 
issue a protective order under para-
graph (c) of this section. 

(3) This section does not preclude an 
independent request for issuance of a 
subpoena directed to a person not a 
party for production of documents and 
things. This section does not apply to 
requests for the testimony or interrog-
atories of the NRC staff under § 2.709(a), 
or the production of NRC documents 
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under §§ 2.709(b) or § 2.390, except for 
paragraphs (c) and (e) of this section. 

EFFECTIVE DATE NOTE: At 73 FR 63568, Oct. 
24, 2008, § 2.705 was amended by adding para-
graphs (c)(3) through (c)(8), effective Feb. 23, 
2009. For the convenience of the user, the 
added text is set forth as follows: 

§ 2.705 Discovery-additional methods. 

* * * * * 

(c) * * * 
(3) In the case of documents and records in-

cluding Safeguards Information referred to 
in Sections 147 and 181 of the Atomic Energy 
Act of 1954, as amended, the presiding officer 
may issue an order requiring disclosure if— 

(i) The presiding officer finds that the indi-
vidual seeking access to Safeguards Informa-
tion in order to participate in an NRC pro-
ceeding has the requisite ‘‘need to know,’’ as 
defined in 10 CFR 73.2; 

(ii) The individual has undergone an FBI 
criminal history records check, unless ex-
empt under 10 CFR 73.22(b)(3) or 73.23(b)(3), as 
applicable, by submitting fingerprints to the 
NRC Office of Administration, Security 
Processing Unit, Mail Stop T–6E46, U.S. Nu-
clear Regulatory Commission, Washington, 
DC 20555–0001, and otherwise following the 
procedures in 10 CFR 73.57(d) for submitting 
and processing fingerprints. However, before 
a final adverse determination by the NRC Of-
fice of Administration on an individual’s 
criminal history records check is made, the 
individual shall be afforded the protections 
provided by 10 CFR 73.57; and 

(iii) The NRC Office of Administration has 
found, based upon a background check, that 
the individual is trustworthy and reliable, 
unless exempt under 10 CFR 73.22(b)(3) or 
73.23(b)(3), as applicable. In addition to the 
protections provided by 10 CFR 73.57 for ad-
verse determinations based on criminal his-
tory records checks, the Office of Adminis-
tration must take the following actions be-
fore making a final adverse determination 
on an individual’s background check for 
trustworthiness and reliability. The Office of 
Administration will: 

(A) For the purpose of assuring correct and 
complete information, provide to the indi-
vidual any records, in addition to those re-
quired to be provided under 10 CFR 
73.57(e)(1), that were considered in the trust-
worthiness and reliability determination; 

(B) Resolve any challenge by the indi-
vidual to the completeness or accuracy of 
the records described in § 2.705(c)(3)(iii)(A). 
The individual may make this challenge by 
submitting information and/or an expla-
nation to the Office of Administration. The 
challenge must be submitted within 10 days 
of the distribution of the records described in 
§ 2.705(c)(3)(iii)(A), and the Office of Adminis-

tration must promptly resolve any chal-
lenge. 

(iv) Individuals seeking access to Safe-
guards Information to participate in an NRC 
adjudication for whom the NRC Office of Ad-
ministration has made a final adverse deter-
mination on trustworthiness and reliability 
may submit a request to the Chief Adminis-
trative Judge for review of the adverse deter-
mination. Upon receiving such a request, the 
Chief Administrative Judge shall designate 
an officer other than the presiding officer of 
the proceeding to review the adverse deter-
mination. For purposes of review, the ad-
verse determination must be in writing and 
set forth the grounds for the determination. 
The request for review shall be served on the 
NRC staff and may include additional infor-
mation for review by the designated officer. 
The request must be filed within 15 days 
after receipt of the adverse determination by 
the person against whom the adverse deter-
mination has been made. Within 10 days of 
receipt of the request for review and any ad-
ditional information, the NRC staff will file 
a response indicating whether the request 
and additional information has caused the 
NRC Office of Administration to reverse its 
adverse determination. The designated offi-
cer may reverse the Office of Administra-
tion’s final adverse determination only if the 
officer finds, based on all the information 
submitted, that the adverse determination 
constitutes an abuse of discretion. The des-
ignated officer’s decision must be rendered 
within 15 days after receipt of the staff filing 
indicating that the request for review and 
additional information has not changed the 
NRC Office of Administration’s adverse de-
termination. 

(4) The presiding officer may include in an 
order any protective terms and conditions 
(including affidavits of nondisclosure) as 
may be necessary and appropriate to prevent 
the unauthorized disclosure of Safeguards In-
formation. 

(5) When Safeguards Information protected 
from unauthorized disclosure under Section 
147 of the Atomic Energy Act of 1954, as 
amended, is received and possessed by any-
one other than the NRC staff, it must also be 
protected according to the requirements of 
§ 73.21 and the requirements of § 73.22 or § 73.23 
of this chapter, as applicable. 

(6) The presiding officer may also prescribe 
additional procedures to effectively safe-
guard and prevent disclosure of Safeguards 
Information to unauthorized persons with 
minimum impairment of the procedural 
rights which would be available if Safe-
guards Information were not involved. 

(7) In addition to any other sanction that 
may be imposed by the presiding officer for 
violation of an order issued pursuant to this 
paragraph, violation of a provision for the 
protection of Safeguards Information from 
unauthorized disclosure that is contained in 
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an order may be subject to a civil penalty 
imposed under § 2.205. 

(8) For the purpose of imposing the crimi-
nal penalties contained in Section 223 of the 
Atomic Energy Act of 1954, as amended, a 
provision for the protection of Safeguards In-
formation from unauthorized disclosure that 
is contained in an order issued pursuant to 
this paragraph is considered to be issued 
under Section 161b of the Atomic Energy Act 
of 1954, as amended. 

* * * * * 

§ 2.706 Depositions upon oral examina-
tion and written interrogatories; in-
terrogatories to parties. 

(a) Depositions upon oral examina-
tion and written interrogatories. (1) 
Any party desiring to take the testi-
mony of any party or other person by 
deposition on oral examination or writ-
ten interrogatories shall, without leave 
of the Commission or the presiding of-
ficer, give reasonable notice in writing 
to every other party, to the person to 
be examined and to the presiding offi-
cer of the proposed time and place of 
taking the deposition; the name and 
address of each person to be examined, 
if known, or if the name is not known, 
a general description sufficient to iden-
tify him or the class or group to which 
he belongs; the matters upon which 
each person will be examined and the 
name or descriptive title and address of 
the officer before whom the deposition 
is to be taken. 

(2) [Reserved] 
(3) Within the United States, a depo-

sition may be taken before any officer 
authorized to administer oaths by the 
laws of the United States or of the 
place where the examination is held. 
Outside of the United States, a deposi-
tion may be taken before a secretary of 
an embassy or legation, a consul gen-
eral, vice consul or consular agent of 
the United States, or a person author-
ized to administer oaths designated by 
the Commission. 

(4) Before any questioning, the depo-
nent shall either be sworn or affirm the 
truthfulness of his or her answers. Ex-
amination and cross-examination must 
proceed as at a hearing. Each question 
propounded must be recorded and the 
answer taken down in the words of the 
witness. Objections on questions of evi-
dence must be noted in short form 

without the arguments. The officer 
may not decide on the competency, 
materiality, or relevancy of evidence 
but must record the evidence subject to 
objection. Objections on questions of 
evidence not made before the officer 
will not be considered waived unless 
the ground of the objection is one 
which might have been obviated or re-
moved if presented at that time. 

(5) When the testimony is fully tran-
scribed, the deposition must be sub-
mitted to the deponent for examina-
tion and signature unless he or she is 
ill, cannot be found, or refuses to sign. 
The officer shall certify the deposition 
or, if the deposition is not signed by 
the deponent, shall certify the reasons 
for the failure to sign, and shall 
promptly forward the deposition by 
registered mail to the Commission. 

(6) Where the deposition is to be 
taken on written interrogatories, the 
party taking the deposition shall serve 
a copy of the interrogatories, showing 
each interrogatory separately and con-
secutively numbered, on every other 
party with a notice stating the name 
and address of the person who is to an-
swer them, and the name, description, 
title, and address of the officer before 
whom they are to be taken. Within ten 
(10) days after service, any other party 
may serve cross-interrogatories. The 
interrogatories, cross-interrogatories, 
and answers must be recorded and 
signed, and the deposition certified, re-
turned, and filed as in the case of a 
deposition on oral examination. 

(7) A deposition will not become a 
part of the record in the hearing unless 
received in evidence. If only part of a 
deposition is offered in evidence by a 
party, any other party may introduce 
any other parts. A party does not make 
a person his or her own witness for any 
purpose by taking his deposition. 

(8) A deponent whose deposition is 
taken and the officer taking a deposi-
tion are entitled to the same fees as 
are paid for like services in the district 
courts of the United States. The fees 
must be paid by the party at whose in-
stance the deposition is taken. 

(9) The witness may be accompanied, 
represented, and advised by legal coun-
sel. 

(10) The provisions of paragraphs 
(a)(1) through (a)(9) of this section are 
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not applicable to NRC personnel. Testi-
mony of NRC personnel by oral exam-
ination and written interrogatories ad-
dressed to NRC personnel are subject 
to the provisions of § 2.709. 

(b) Interrogatories to parties. (1) Any 
party may serve upon any other party 
(other than the NRC staff) written in-
terrogatories to be answered in writing 
by the party served, or if the party 
served is a public or private corpora-
tion or a partnership or association, by 
any officer or agent, who shall furnish 
such information as is available to the 
party. A copy of the interrogatories, 
answers, and all related pleadings must 
be filed with the Secretary of the Com-
mission, and must be served on the pre-
siding officer and all parties to the pro-
ceeding. 

(2) Each interrogatory must be an-
swered separately and fully in writing 
under oath or affirmation, unless it is 
objected to, in which event the reasons 
for objection must be stated in lieu of 
an answer. The answers must be signed 
by the person making them, and the 
objections by the attorney making 
them. The party upon whom the inter-
rogatories were served shall serve a 
copy of the answers and objections 
upon all parties to the proceeding with-
in fourteen (14) days after service of 
the interrogatories, or within such 
shorter or longer period as the pre-
siding officer may allow. Answers may 
be used in the same manner as deposi-
tions (see § 2.706(a)(7)). 

§ 2.707 Production of documents and 
things; entry upon land for inspec-
tions and other purposes. 

(a) Request for discovery. Any party 
may serve on any other party a request 
to: 

(1) Produce and permit the party 
making the request, or a person acting 
on his or her behalf, to inspect and 
copy any designated documents, or to 
inspect and copy, test, or sample any 
tangible things which are within the 
scope of § 2.704 and which are in the 
possession, custody, or control of the 
party upon whom the request is served; 
or 

(2) Permit entry upon designated 
land or other property in the posses-
sion or control of the party upon whom 
the request is served for the purpose of 

inspection and measuring, surveying, 
photographing, testing, or sampling 
the property or any designated object 
or operation on the property, within 
the scope of § 2.704. 

(b) Service. The request may be 
served on any party without leave of 
the Commission or the presiding offi-
cer. Except as otherwise provided in 
§ 2.704, the request may be served after 
the proceeding is set for hearing. 

(c) Contents. The request must iden-
tify the items to be inspected either by 
individual item or by category, and de-
scribe each item and category with rea-
sonable particularity. The request 
must specify a reasonable time, place, 
and manner of making the inspection 
and performing the related acts. 

(d) Response. The party upon whom 
the request is served shall serve on the 
party submitting the request a written 
response within thirty (30) days after 
the service of the request. The response 
must state, with respect to each item 
or category, that inspection and re-
lated activities will be permitted as re-
quested, unless the request is objected 
to, in which case the reasons for objec-
tion must be stated. If objection is 
made to part of an item or category, 
the part must be specified. 

(e) NRC records and documents. The 
provisions of paragraphs (a) through (d) 
of this section do not apply to the pro-
duction for inspection and copying or 
photographing of NRC records or docu-
ments. Production of NRC records or 
documents is subject to the provisions 
of §§ 2.709 and 2.390. 

§ 2.708 Admissions. 
(a) Apart from any admissions made 

during or as a result of a prehearing 
conference, at any time after his or her 
answer has been filed, a party may file 
a written request for the admission of 
the genuineness and authenticity of 
any relevant document described in or 
attached to the request, or for the ad-
mission of the truth of any specified 
relevant matter of fact. A copy of the 
document for which an admission of 
genuineness and authenticity is re-
quested must be delivered with the re-
quest unless a copy has already been 
furnished. 

(b)(1) Each requested admission is 
considered made unless, within a time 
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designated by the presiding officer or 
the Commission, and not less than ten 
(10) days after service of the request or 
such further time as may be allowed on 
motion, the party to whom the request 
is directed serves on the requesting 
party either: 

(i) A sworn statement denying spe-
cifically the relevant matters of which 
an admission is requested or setting 
forth in detail the reasons why he can 
neither truthfully admit nor deny 
them; or 

(ii) Written objections on the ground 
that some or all of the matters in-
volved are privileged or irrelevant or 
that the request is otherwise improper 
in whole or in part. 

(2) Answers on matters to which such 
objections are made may be deferred 
until the objections are determined. If 
written objections are made to only a 
part of a request, the remainder of the 
request must be answered within the 
time designated. 

(c) Admissions obtained under the 
procedure in this section may be used 
in evidence to the same extent and sub-
ject to the same objections as other ad-
missions. 

§ 2.709 Discovery against NRC staff. 
(a)(1) In a proceeding in which the 

NRC staff is a party, the NRC staff will 
make available one or more witnesses, 
designated by the Executive Director 
for Operations or a delegee of the Exec-
utive Director for Operations, for oral 
examination at the hearing or on depo-
sition regarding any matter, not privi-
leged, that is relevant to the issues in 
the proceeding. The attendance and 
testimony of the Commissioners and 
named NRC personnel at a hearing or 
on deposition may not be required by 
the presiding officer, by subpoena or 
otherwise. However, the presiding offi-
cer may, upon a showing of exceptional 
circumstances, such as a case in which 
a particular named NRC employee has 
direct personal knowledge of a mate-
rial fact not known to the witnesses 
made available by the Executive Direc-
tor for Operations or a delegee of the 
Executive Director for Operations, re-
quire the attendance and testimony of 
named NRC personnel. 

(2) A party may file with the pre-
siding officer written interrogatories 

to be answered by NRC personnel with 
knowledge of the facts, as designated 
by the Executive Director for Oper-
ations, or a delegee of the Executive 
Director for Operations. Upon a finding 
by the presiding officer that answers to 
the interrogatories are necessary to a 
proper decision in the proceeding and 
that answers to the interrogatories are 
not reasonably obtainable from any 
other source, the presiding officer may 
require that the NRC staff answer the 
interrogatories. 

(3) A deposition of a particular 
named NRC employee or answer to in-
terrogatories by NRC personnel under 
paragraphs (a)(1) and (2) of this section 
may not be required before the matters 
in controversy in the proceeding have 
been identified by order of the Commis-
sion or the presiding officer, or after 
the beginning of the prehearing con-
ference held in accordance with § 2.329, 
except upon leave of the presiding offi-
cer for good cause shown. 

(4) The provisions of § 2.704(c) and (e) 
apply to interrogatories served under 
this paragraph. 

(5) Records or documents in the cus-
tody of the Commissioners and NRC 
personnel are available for inspection 
and copying or photographing under 
paragraph (b) of this section and § 2.390. 

(b) A request for the production of an 
NRC record or document not available 
under § 2.390 by a party to an initial li-
censing proceeding may be served on 
the Executive Director for Operations 
or a delegee of the Executive Director 
for Operations, without leave of the 
Commission or the presiding officer. 
The request must identify the records 
or documents requested, either by indi-
vidual item or by category, describe 
each item or category with reasonable 
particularity, and state why that 
record or document is relevant to the 
proceeding. 

(c) If the Executive Director for Op-
erations, or a delegee of the Executive 
Director for Operations, objects to pro-
ducing a requested record or document 
on the ground that it is not relevant or 
it is exempted from disclosure under 

VerDate Nov<24>2008 11:14 Feb 26, 2009 Jkt 217030 PO 00000 Frm 00114 Fmt 8010 Sfmt 8010 Y:\SGML\217030.XXX 217030er
ow

e 
on

 P
R

O
D

1P
C

63
 w

ith
 C

F
R



105 

Nuclear Regulatory Commission § 2.709 

§ 2.390 and the disclosure is not nec-
essary to a proper decision in the pro-
ceeding or the document or the infor-
mation therein is reasonably obtain-
able from another source, the Execu-
tive Director for Operations, or a 
delegee of the Executive Director for 
Operations, shall advise the requesting 
party. 

(d) If the Executive Director for Op-
erations, or a delegee of the Executive 
Director for Operations, objects to pro-
ducing a record or document, the re-
questing party may apply to the pre-
siding officer, in writing, to compel 
production of that record or document. 
The application must set forth the rel-
evancy of the record or document to 
the issues in the proceeding. The appli-
cation will be processed as a motion in 
accordance with § 2.323 (a) through (d). 
The record or document covered by the 
application must be produced for the in 
camera inspection of the presiding offi-
cer, exclusively, if requested by the 
presiding officer and only to the extent 
necessary to determine: 

(1) The relevancy of that record or 
document; 

(2) Whether the document is exempt 
from disclosure under § 2.390; 

(3) Whether the disclosure is nec-
essary to a proper decision in the pro-
ceeding; and 

(4) Whether the document or the in-
formation therein is reasonably obtain-
able from another source. 

(e) Upon a determination by the pre-
siding officer that the requesting party 
has demonstrated the relevancy of the 
record or document and that its pro-
duction is not exempt from disclosure 
under § 2.390 or that, if exempt, its dis-
closure is necessary to a proper deci-
sion in the proceeding, and the docu-
ment or the information therein is not 
reasonably obtainable from another 
source, the presiding officer shall order 
the Executive Director for Operations, 
or a delegee of the Executive Director 
for Operations, to produce the docu-
ment. 

(f) In the case of requested docu-
ments and records (including Safe-
guards Information referred to in sec-
tions 147 and 181 of the Atomic Energy 
Act, as amended) exempt from disclo-
sure under § 2.390, but whose disclosure 
is found by the presiding officer to be 

necessary to a proper decision in the 
proceeding, any order to the Executive 
Director for Operations or a delegee of 
the Executive Director for Operations, 
to produce the document or records (or 
any other order issued ordering produc-
tion of the document or records) may 
contain any protective terms and con-
ditions (including affidavits of non-dis-
closure) as may be necessary and ap-
propriate to limit the disclosure to par-
ties in the proceeding, to interested 
States and other governmental entities 
participating under § 2.315(c), and to 
their qualified witnesses and counsel. 
When Safeguards Information pro-
tected from disclosure under section 
147 of the Atomic Energy Act, as 
amended, is received and possessed by a 
party other than the Commission staff, 
it must also be protected according to 
the requirements of § 73.21 of this chap-
ter. The presiding officer may also pre-
scribe additional procedures to effec-
tively safeguard and prevent disclosure 
of Safeguards Information to unauthor-
ized persons with minimum impair-
ment of the procedural rights which 
would be available if Safeguards Infor-
mation were not involved. In addition 
to any other sanction that may be im-
posed by the presiding officer for viola-
tion of an order issued pursuant to this 
paragraph, violation of an order per-
taining to the disclosure of Safeguards 
Information protected from disclosure 
under section 147 of the Atomic Energy 
Act, as amended, may be subject to a 
civil penalty imposed under § 2.205. For 
the purpose of imposing the criminal 
penalties contained in Section 223 of 
the Atomic Energy Act, as amended, 
any order issued pursuant to this para-
graph with respect to Safeguards Infor-
mation is considered to be an order 
issued under Section 161.b of the Atom-
ic Energy Act. 

(g) A ruling by the presiding officer 
or the Commission for the production 
of a record or document will specify 
the time, place, and manner of produc-
tion. 

(h) A request under this section may 
not be made or entertained before the 
matters in controversy have been iden-
tified by the Commission or the pre-
siding officer, or after the beginning of 
the prehearing conference held under 
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§ 2.329 except upon leave of the pre-
siding officer for good cause shown. 

(i) The provisions of § 2.705 (c) and (e) 
apply to production of NRC records and 
documents under this section. 

EFFECTIVE DATE NOTE: At 73 FR 63568, Oct. 
24, 2008, § 2.709 was amended by revising para-
graph (f), effective Feb. 23, 2009. For the con-
venience of the user, the revised text is set 
forth as follows: 

§ 2.709 Discovery against NRC staff. 

* * * * * 

(f)(1) In the case of requested documents 
and records including Safeguards Informa-
tion referred to in Sections 147 and 181 of the 
Atomic Energy Act of 1954, as amended ex-
empt from disclosure under § 2.390, the pre-
siding officer may issue an order requiring 
disclosure to the Executive Director for Op-
erations or a delegee of the Executive Direc-
tor for Operations, to produce the documents 
or records (or any other order issued order-
ing production of the document or records) 
if— 

(i) The presiding officer finds that the indi-
vidual seeking access to Safeguards Informa-
tion to participate in an NRC adjudication 
has the requisite ‘‘need to know,’’ as defined 
in 10 CFR 73.2; 

(ii) The individual has undergone an FBI 
criminal history records check, unless ex-
empt under 10 CFR 73.22(b)(3) or 73.23(b)(3), as 
applicable, by submitting fingerprints to the 
NRC Office of Administration, Security 
Processing Unit, Mail Stop T–6E46, U.S. Nu-
clear Regulatory Commission, Washington, 
DC 20555–0001, and otherwise following the 
procedures in 10 CFR 73.57(d) for submitting 
and processing fingerprints. However, before 
a final adverse determination by the NRC Of-
fice of Administration on an individual’s 
criminal history records check is made, the 
individual shall be afforded the protections 
provided by 10 CFR 73.57; and 

(iii) The NRC Office of Administration has 
found, based upon a background check, that 
the individual is trustworthy and reliable, 
unless exempt under 10 CFR 73.22(b)(3) or 
73.23(b)(3), as applicable. In addition to the 
protections provided by 10 CFR 73.57 for ad-
verse determinations based on criminal his-
tory records checks, the Office of Adminis-
tration must take the following actions be-
fore making a final adverse determination 
on an individual’s background check for 
trustworthiness and reliability. The Office of 
Administration will: 

(A) For the purpose of assuring correct and 
complete information, provide to the indi-
vidual any records, in addition to those re-
quired to be provided under 10 CFR 
73.57(e)(1), that were considered in the trust-
worthiness and reliability determination; 

(B) Resolve any challenge by the indi-
vidual to the completeness or accuracy of 
the records described in § 2.709(f)(1)(iii)(A). 
The individual may make this challenge by 
submitting information and/or an expla-
nation to the Office of Administration. The 
challenge must be submitted within 10 days 
of the distribution of the records described in 
§ 2.709(f)(1)(iii)(A), and the Office of Adminis-
tration must promptly resolve any chal-
lenge. 

(iv) Individuals seeking access to Safe-
guards Information to participate in an NRC 
adjudication for whom the NRC Office of Ad-
ministration has made a final adverse deter-
mination on trustworthiness and reliability 
may submit a request to the Chief Adminis-
trative Judge for review of the adverse deter-
mination. Upon receiving such a request, the 
Chief Administrative Judge shall designate 
an officer other than the presiding officer of 
the proceeding to review the adverse deter-
mination. For purposes of review, the ad-
verse determination must be in writing and 
set forth the grounds for the determination. 
The request for review shall be served on the 
NRC staff and may include additional infor-
mation for review by the designated officer. 
The request must be filed within 15 days 
after receipt of the adverse determination by 
the person against whom the adverse deter-
mination has been made. Within 10 days of 
receipt of the request for review and any ad-
ditional information, the NRC staff will file 
a response indicating whether the request 
and additional information has caused the 
NRC Office of Administration to reverse its 
adverse determination. The designated offi-
cer may reverse the Office of Administra-
tion’s final adverse determination only if the 
officer finds, based on all the information 
submitted, that the adverse determination 
constitutes an abuse of discretion. The des-
ignated officer’s decision must be rendered 
within 15 days after receipt of the staff filing 
indicating that the request for review and 
additional information has not changed the 
NRC Office of Administration’s adverse de-
termination. 

(2) The presiding officer may include in an 
order any protective terms and conditions 
(including affidavits of nondisclosure) as 
may be necessary and appropriate to prevent 
the unauthorized disclosure of Safeguards In-
formation. 

(3) When Safeguards Information protected 
from disclosure under Section 147 of the 
Atomic Energy Act of 1954, as amended, is 
received and possessed by anyone other than 
the NRC staff, it must also be protected ac-
cording to the requirements of § 73.21 and the 
requirements of § 73.22 or § 73.23 of this chap-
ter, as applicable. 

(4) The presiding officer may also prescribe 
additional procedures to effectively safe-
guard and prevent disclosure of Safeguards 
Information to unauthorized persons with 
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minimum impairment of the procedural 
rights which would be available if Safe-
guards Information were not involved. 

(5) In addition to any other sanction that 
may be imposed by the presiding officer for 
violation of an order issued pursuant to this 
paragraph, violation of a provision for the 
protection of Safeguards Information from 
unauthorized disclosure that is contained in 
an order may be subject to a civil penalty 
imposed under § 2.205. 

(6) For the purpose of imposing the crimi-
nal penalties contained in Section 223 of the 
Atomic Energy Act of 1954, as amended, a 
provision for the protection of Safeguards In-
formation from unauthorized disclosure that 
is contained in an order issued pursuant to 
this paragraph is considered to be issued 
under Section 161b of the Atomic Energy Act 
of 1954, as amended. 

* * * * * 

§ 2.710 Motions for summary disposi-
tion. 

(a) Any party to a proceeding may 
move, with or without supporting affi-
davits, for a decision by the presiding 
officer in that party’s favor as to all or 
any part of the matters involved in the 
proceeding. Summary disposition mo-
tions must be filed no later than twen-
ty (20) days after the close of discovery. 
The moving party shall attach to the 
motion a separate, short, and concise 
statement of the material facts as to 
which the moving party contends that 
there is no genuine issue to be heard. 
Any other party may serve an answer 
supporting or opposing the motion, 
with or without affidavits, within 
twenty (20) days after service of the 
motion. The party shall attach to any 
answer opposing the motion a separate, 
short, and concise statement of the 
material facts as to which it is con-
tended there exists a genuine issue to 
be heard. All material facts set forth in 
the statement required to be served by 
the moving party will be considered to 
be admitted unless controverted by the 
statement required to be served by the 
opposing party. The opposing party 
may, within ten (10) days after service, 
respond in writing to new facts and ar-
guments presented in any statement 
filed in support of the motion. No fur-
ther supporting statements or re-
sponses thereto will be entertained. 

(b) Affidavits must set forth the facts 
that would be admissible in evidence, 

and must demonstrate affirmatively 
that the affiant is competent to testify 
to the matters stated in the affidavit. 
The presiding officer may permit affi-
davits to be supplemented or opposed 
by depositions, answers to interrog-
atories or further affidavits. When a 
motion for summary decision is made 
and supported as provided in this sec-
tion, a party opposing the motion may 
not rest upon the mere allegations or 
denials of his answer. The answer by 
affidavits or as otherwise provided in 
this section must set forth specific 
facts showing that there is a genuine 
issue of fact. If no answer is filed, the 
decision sought, if appropriate, must be 
rendered. 

(c) Should it appear from the affida-
vits of a party opposing the motion 
that he or she cannot, for reasons stat-
ed, present by affidavit facts essential 
to justify the party’s opposition, the 
presiding officer may refuse the appli-
cation for summary decision, order a 
continuance to permit affidavits to be 
obtained, or make an order as is appro-
priate. A determination to that effect 
must be made a matter of record. 

(d)(1) The presiding officer need not 
consider a motion for summary disposi-
tion unless its resolution will serve to 
expedite the proceeding if the motion 
is granted. The presiding officer may 
dismiss summarily or hold in abeyance 
untimely motions filed shortly before 
the hearing commences or during the 
hearing if the other parties or the pre-
siding officer would be required to di-
vert substantial resources from the 
hearing in order to respond adequately 
to the motion and thereby extend the 
proceeding. 

(2) The presiding officer shall render 
the decision sought if the filings in the 
proceeding, depositions, answers to in-
terrogatories, and admissions on file, 
together with the statements of the 
parties and the affidavits, if any, show 
that there is no genuine issue as to any 
material fact and that the moving 
party is entitled to a decision as a mat-
ter of law. However, in any proceeding 
involving a construction permit for a 
production or utilization facility, the 
procedure described in this section may 
be used only for the determination of 
specific subordinate issues and may not 
be used to determine the ultimate issue 
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as to whether the permit shall be 
issued. 

(e) The presiding officer shall issue 
an order no later than forty (40) days 
after any responses to the summary 
disposition motion are filed, indicating 
whether the motion is granted, or de-
nied, and the bases therefore. 

§ 2.711 Evidence. 

(a) General. Every party to a pro-
ceeding has the right to present oral or 
documentary evidence and rebuttal 
evidence and to conduct, in accordance 
with an approved cross-examination 
plan that contains the information 
specified in paragraph (c) of this sec-
tion, any cross-examination required 
for full and true disclosure of the facts. 

(b) Testimony. The parties shall sub-
mit direct testimony of witnesses in 
written form, unless otherwise ordered 
by the presiding officer on the basis of 
objections presented. In any proceeding 
in which advance written testimony is 
to be used, each party shall serve cop-
ies of its proposed written testimony 
on every other party at least fifteen 
(15) days in advance of the session of 
the hearing at which its testimony is 
to be presented. The presiding officer 
may permit the introduction of written 
testimony not so served, either with 
the consent of all parties present or 
after they have had a reasonable oppor-
tunity to examine it. Written testi-
mony must be incorporated into the 
transcript of the record as if read or, in 
the discretion of the presiding officer, 
may be offered and admitted in evi-
dence as an exhibit. 

(c) Cross-examination. (1) The pre-
siding officer shall require a party 
seeking an opportunity to cross-exam-
ine to request permission to do so in 
accordance with a schedule established 
by the presiding officer. A request to 
conduct cross-examination must be ac-
companied by a cross-examination plan 
containing the following information: 

(i) A brief description of the issue or 
issues on which cross-examination will 
be conducted; 

(ii) The objective to be achieved by 
cross-examination; and 

(iii) The proposed line of questions 
that may logically lead to achieving 
the objective of the cross-examination. 

(2) The cross-examination plan may 
be submitted only to the presiding offi-
cer and must be kept by the presiding 
officer in confidence until issuance of 
the initial decision on the issue being 
litigated. The presiding officer shall 
then provide each cross-examination 
plan to the Commission’s Secretary for 
inclusion in the official record of the 
proceeding. 

(d) Non-applicability to subpart B 
proceedings. Paragraphs (b) and (c) of 
this section do not apply to pro-
ceedings initiated under subpart B of 
this part for modification, suspension, 
or revocation of a license or to pro-
ceedings for imposition of a civil pen-
alty, unless otherwise directed by the 
presiding officer. 

(e) Admissibility. Only relevant, ma-
terial, and reliable evidence which is 
not unduly repetitious will be admit-
ted. Immaterial or irrelevant parts of 
an admissible document will be seg-
regated and excluded so far as is prac-
ticable. 

(f) Objections. An objection to evi-
dence must briefly state the grounds of 
objection. The transcript must include 
the objection, the grounds, and the rul-
ing. Exception to an adverse ruling is 
preserved without notation on-the- 
record. 

(g) Offer of proof. An offer of proof, 
made in connection with an objection 
to a ruling of the presiding officer ex-
cluding or rejecting proffered oral tes-
timony, must consist of a statement of 
the substance of the proffered evidence. 
If the excluded evidence is in written 
form, a copy must be marked for iden-
tification. Rejected exhibits, ade-
quately marked for identification, 
must be retained in the record. 

(h) Exhibits. A written exhibit will 
not be received in evidence unless the 
original and two copies are offered and 
a copy is furnished to each party, or 
the parties have been previously fur-
nished with copies or the presiding offi-
cer directs otherwise. The presiding of-
ficer may permit a party to replace 
with a true copy an original document 
admitted in evidence. 

(i) Official record. An official record 
of a government agency or entry in an 
official record may be evidenced by an 
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official publication or by a copy at-
tested by the officer having legal cus-
tody of the record and accompanied by 
a certificate of his custody. 

(j) Official notice. (1) The Commis-
sion or the presiding officer may take 
official notice of any fact of which a 
court of the United States may take 
judicial notice or of any technical or 
scientific fact within the knowledge of 
the Commission as an expert body. 
Each fact officially noticed under this 
paragraph must be specified in the 
record with sufficient particularity to 
advise the parties of the matters which 
have been noticed or brought to the at-
tention of the parties before final deci-
sion and each party adversely affected 
by the decision shall be given oppor-
tunity to controvert the fact. 

(2) If a decision is stated to rest in 
whole or in part on official notice of a 
fact which the parties have not had a 
prior opportunity to controvert, a 
party may controvert the fact by filing 
an appeal from an initial decision or a 
petition for reconsideration of a final 
decision. The appeal must clearly and 
concisely set forth the information re-
lied upon to controvert the fact. 

§ 2.712 Proposed findings and conclu-
sions. 

(a) Any party to a proceeding may, or 
if directed by the presiding officer 
shall, file proposed findings of fact and 
conclusions of law, briefs and a pro-
posed form of order or decision within 
the time provided by this section, ex-
cept as otherwise ordered by the pre-
siding officer: 

(1) The party who has the burden of 
proof shall, within thirty (30) days 
after the record is closed, file proposed 
findings of fact and conclusions of law 
and briefs, and a proposed form of order 
or decision. 

(2) Other parties may file proposed 
findings, conclusions of law and briefs 
within forty (40) days after the record 
is closed. 

(3) A party who has the burden of 
proof may reply within five (5) days 
after filing of proposed findings and 
conclusions of law and briefs by other 
parties. 

(b) Failure to file proposed findings 
of fact, conclusions of law, or briefs 
when directed to do so may be consid-

ered a default, and an order or initial 
decision may be entered accordingly. 

(c) Proposed findings of fact must be 
clearly and concisely set forth in num-
bered paragraphs and must be confined 
to the material issues of fact presented 
on-the-record, with exact citations to 
the transcript of record and exhibits in 
support of each proposed finding. Pro-
posed conclusions of law must be set 
forth in numbered paragraphs as to all 
material issues of law or discretion 
presented on-the-record. An interve-
nor’s proposed findings of fact and con-
clusions of law must be confined to 
issues which that party placed in con-
troversy or sought to place in con-
troversy in the proceeding. 

§ 2.713 Initial decision and its effect. 
(a) After hearing, the presiding offi-

cer will render an initial decision 
which will constitute the final action 
of the Commission forty (40) days after 
its date unless any party petitions for 
Commission review in accordance with 
§ 2.341 or the Commission takes review 
sua sponte. 

(b) Where the public interest so re-
quires, the Commission may direct 
that the presiding officer certify the 
record to it without an initial decision, 
and may: 

(1) Prepare its own decision which 
will become final unless the Commis-
sion grants a petition for reconsider-
ation under § 2.345; or 

(2) Omit an initial decision on a find-
ing that due and timely execution of 
its functions imperatively and unavoid-
ably so requires. 

(c) An initial decision will be in writ-
ing and will be based on the whole 
record and supported by reliable, pro-
bative, and substantial evidence. The 
initial decision will include: 

(1) Findings, conclusions, and rul-
ings, with the reasons or basis for 
them, on all material issues of fact, 
law, or discretion presented on-the- 
record; 

(2) All facts officially noticed and re-
lied on in making the decision; 

(3) The appropriate ruling, order, or 
denial of relief with the effective date; 

(4) The time within which a petition 
for review of the decision may be filed, 
the time within which answers in sup-
port of or in opposition to a petition 
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for review filed by another party may 
be filed and, in the case of an initial 
decision which may become final in ac-
cordance with paragraph (a) of this sec-
tion, the date when it may become 
final. 

Subpart H—Rulemaking 
§ 2.800 Scope and applicability. 

(a) This subpart governs the 
issuance, amendment, and repeal of 
regulations in which participation by 
interested persons is prescribed under 
Section 553 of title 5 of the U.S. Code. 

(b) The procedures in §§ 2.804 through 
2.810 apply to all rulemakings. 

(c) The procedures in §§ 2.802 through 
2.803 apply to all petitions for rule-
making except for initial applications 
for standard design certification rule-
making under subpart B of part 52 of 
this chapter, and subsequent petitions 
for amendment of an existing design 
certification rule filed by the original 
applicant for the design certification 
rule. 

(d) The procedures in §§ 2.811 through 
2.819, as supplemented by the provi-
sions of subpart B of part 52, apply to 
standard design certification rule-
making. 

[72 FR 49481, Aug. 28, 2007] 

§ 2.801 Initiation of rulemaking. 
Rulemaking may be initiated by the 

Commission at its own instance, on the 
recommendation of another agency of 
the United States, or on the petition of 
any other interested person, including 
an application for design certification 
under subpart B of part 52 of this chap-
ter. 

[72 FR 49482, Aug. 28, 2007] 

§ 2.802 Petition for rulemaking. 
(a) Any interested person may peti-

tion the Commission to issue, amend or 
rescind any regulation. The petition 
should be addressed to the Secretary, 
Attention: Rulemakings and Adjudica-
tions Staff, and sent either by mail ad-
dressed to the U.S. Nuclear Regulatory 
Commission, Washington, DC 20555– 
0001; by facsimile; by hand delivery to 
the NRC’s offices at 11555 Rockville 
Pike, Rockville, Maryland; or, where 
practicable, by electronic submission, 

for example, via Electronic Informa-
tion Exchange, e-mail, or CD-ROM. 
Electronic submissions must be made 
in a manner that enables the NRC to 
receive, read, authenticate, distribute, 
and archive the submission, and proc-
ess and retrieve it a single page at a 
time. Detailed guidance on making 
electronic submissions can be obtained 
by visiting the NRC’s Web site at http:// 
www.nrc.gov/site-help/ e-submittals.html, 
by calling (301) 415–0439, by e-mail to 
EIE@nrc.gov, or by writing the Office of 
Information Services, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001. The guidance discusses, 
among other topics, the formats the 
NRC can accept, the use of electronic 
signatures, and the treatment of non-
public information. 

(b) A prospective petitioner may con-
sult with the NRC before filing a peti-
tion for rulemaking by writing to the 
Chief, Rulemaking, Directives, and Ed-
iting Branch, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555– 
0001. A prospective petitioner also may 
telephone the Rulemaking, Directives, 
and Editing Branch on (301) 415–7163, or 
toll free on (800) 368–5642, or send e-mail 
to NRCREP@nrc.gov. 

(1) In any consultation prior to the 
filing of a petition for rulemaking, the 
assistance that may be provided by the 
NRC staff is limited to— 

(i) Describing the procedure and proc-
ess for filing and responding to a peti-
tion for rulemaking; 

(ii) Clarifying an existing NRC regu-
lation and the basis for the regulation; 
and 

(iii) Assisting the prospective peti-
tioner to clarify a potential petition so 
that the Commission is able to under-
stand the nature of the issues of con-
cern to the petitioner. 

(2) In any consultation prior to the 
filing of a petition for rulemaking, in 
providing the assistance permitted in 
paragraph (b)(1) of this section, the 
NRC staff will not draft or develop text 
or alternative approaches to address 
matters in the prospective petition for 
rulemaking. 

(c) Each petition filed under this sec-
tion shall: 

(1) Set forth a general solution to the 
problem or the substance or text of any 
proposed regulation or amendment, or 
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