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officer and to all parties to the pro-
ceeding an unclassified statement set-
ting forth the information in the clas-
sified matter as accurately and com-
pletely as possible. 

(b) In accordance with such proce-
dures as may be agreed upon by the 
parties or prescribed by the presiding 
officer, and after notice to all parties 
and opportunity to be heard thereon, 
the presiding officer shall determine 
whether the unclassified statement or 
any portion of it, together with any ap-
propriate modifications suggested by 
any party, may be substituted for the 
classified matter or any portion of it 
without prejudice to the interest of 
any party or to the public interest. 

(c) If the presiding officer determines 
that the unclassified statement, to-
gether with such unclassified modifica-
tions as he finds are necessary or ap-
propriate to protect the interest of 
other parties and the public interest, 
adequately sets forth information in 
the classified matter which is relevant 
and material to the issues in the pro-
ceeding, he shall direct that the classi-
fied matter be excluded from the 
record of the proceeding. His deter-
mination will be considered by the 
Commission as a part of the decision in 
the event of review. 

(d) If the presiding officer determines 
that an unclassified statement does not 
adequately present the information 
contained in the classified matter 
which is relevant and material to the 
issues in the proceeding, he shall in-
clude his reasons in his determination. 
This determination shall be included as 
part of the record and will be consid-
ered by the Commission in the event of 
review of the determination. 

(e) The presiding officer may post-
pone all or part of the procedures es-
tablished in this section until the re-
ception of all other evidence has been 
completed. Service of the unclassified 
statement required in paragraph (a) of 
this section shall not be postponed if 
any party does not have access to Re-
stricted Data or other National Secu-
rity Information. 

§ 2.911 Admissibility of restricted data 
or other national security informa-
tion. 

A presiding officer shall not receive 
any Restricted Data or other National 
Security Information in evidence un-
less: 

(a) The relevance and materiality of 
the Restricted Data or other National 
Security Information to the issues in 
the preceeding, and its competence, are 
clearly established; and 

(b) The exclusion of the Restricted 
Data or other National Security Infor-
mation would prejudice the interests of 
a party or the public interest. 

§ 2.912 Weight to be attached to classi-
fied evidence. 

In considering the weight and effect 
of any Restricted Data or other Na-
tional Security Information received in 
evidence to which an interested party 
has not had opportunity to receive ac-
cess, the presiding officer and the Com-
mission shall give to such evidence 
such weight as is appropriate under the 
circumstances, taking into consider-
ation any lack of opportunity to rebut 
or impeach the evidence. 

§ 2.913 Review of Restricted Data or 
other National Security Informa-
tion received in evidence. 

At the close of the reception of evi-
dence, the presiding officer shall re-
view the record and shall direct that 
any Restricted Data or other National 
Security Information be expunged from 
the record where such expunction 
would not prejudice the interests of a 
party or the public interest. Such di-
rections by the presiding officer will be 
considered by the Commission in the 
event of review of the determinations 
of the presiding officer. 

Subpart J—Procedures Applicable 
to Proceedings for the 
Issuance of Licenses for the 
Receipt of High-Level Radio-
active Waste at a Geologic 
Repository 

SOURCE: 54 FR 14944, Apr. 14, 1989, unless 
otherwise noted. 
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§ 2.1000 Scope of subpart J. 
The rules in this subpart, together 

with the rules in subparts C and G of 
this part, govern the procedure for an 
application for authorization to con-
struct a high-level radioactive waste 
repository at a geologic repository op-
erations area noticed under §§ 2.101(f)(8) 
or 2.105(a)(5), and for an application for 
a license to receive and possess high 
level radioactive waste at a geologic 
repository operations area. The proce-
dures in this subpart take precedence 
over those in 10 CFR part 2, subpart C, 
except for the following provisions: 
§§ 2.301; 2.303; 2.307; 2.309; 2.312; 2.313; 
2.314; 2.315; 2.316; 2.317(a); 2.318; 2.319; 
2.320; 2.321; 2.322; 2.323; 2.324; 2.325; 2.326; 
2.327; 2.328; 2.330; 2.331; 2.333; 2.335; 2.338; 
2.339; 2.342; 2.343; 2.344; 2.345; 2.346; 2.348; 
and 2.390. The procedures in this sub-
part take precedence over those in 10 
CFR part 2, subpart G, except for the 
following provisions: §§ 2.701, 2.702; 
2.703; 2.708; 2.709; 2.710; 2.711; 2.712. 

[69 FR 2264, Jan. 14, 2004] 

§ 2.1001 Definitions. 
Bibliographic header means the min-

imum series of descriptive fields that a 
potential party, interested govern-
mental participant, or party must sub-
mit with a document or other material. 

Circulated draft means a nonfinal doc-
ument circulated for supervisory con-
currence or signature in which the 
original author or others in the concur-
rence process have non-concurred. A 
‘‘circulated draft’’ meeting the above 
criterion includes a draft of a docu-
ment that eventually becomes a final 
document, and a draft of a document 
that does not become a final document 
due to either a decision not to finalize 
the document or the passage of a sub-
stantial period of time in which no ac-
tion has been taken on the document. 

Complex document means a document 
that consists (entirely or in part) of 
electronic files having substantial por-
tions that are neither textual nor 
image in nature, and graphic or other 
Binary Large Objects that exceed 50 
megabytes and cannot logically be di-
vided. For example, specialized submis-
sions may include runtime executable 
software, viewer or printer executables, 
dynamic link library (.dll) files, large 

data sets associated with an execut-
able, and actual software code for ana-
lytical programs that a party may in-
tend to introduce into the proceeding. 

Document means any written, print-
ed, recorded, magnetic, graphic matter, 
or other documentary material, regard-
less of form or characteristic. 

Documentary material means: 
(1) Any information upon which a 

party, potential party, or interested 
governmental participant intends to 
rely and/or to cite in support of its po-
sition in the proceeding for a construc-
tion authorization for a high-level ra-
dioactive waste repository at a geo-
logic repository operations area pursu-
ant to parts 60 or 63 of this chapter, a 
license to receive and possess high- 
level radioactive waste at a geologic 
repository operations area pursuant to 
parts 60 or 63 of this chapter; 

(2) Any information that is known to, 
and in the possession of, or developed 
by the party that is relevant to, but 
does not support, that information or 
that party’s position; and 

(3) All reports and studies, prepared 
by or on behalf of the potential party, 
interested governmental participant, 
or party, including all related ‘‘cir-
culated drafts,’’ relevant to both the li-
cense application and the issues set 
forth in the Topical Guidelines in Reg-
ulatory Guide 3.69, regardless of wheth-
er they will be relied upon and/or cited 
by a party. The scope of documentary 
material shall be guided by the topical 
guidelines in the applicable NRC Regu-
latory Guide. 

DOE means the U.S. Department of 
Energy or its duly authorized rep-
resentatives. 

Electronic docket means the NRC in-
formation system that receives, dis-
tributes, stores, and retrieves the Com-
mission’s adjudicatory docket mate-
rials. 

Image means a visual likeness of a 
document, presented on a paper copy, 
microform, or a bit-map on optical or 
magnetic media. 

Interested governmental participant 
means any person admitted under 
§ 2.315(c) of this part to the proceeding 
on an application for a construction 
authorization for a high-level radio-
active waste repository at a geologic 
repository operations area under parts 
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60 or 63 of this chapter, and an applica-
tion for a license to receive and possess 
high level radioactive waste at a geo-
logic repository operations area under 
parts 60 and 63 of this chapter. 

Large document means a document 
that consists of electronic files that 
are larger than 50 megabytes. 

Licensing Support Network means the 
combined system that makes documen-
tary material available electronically 
to parties, potential parties, and inter-
ested governmental participants to a 
proceeding for a construction author-
ization for a high-level radioactive 
waste repository at a geologic reposi-
tory operations area, and an applica-
tion for a license to receive and possess 
high level radioactive waste at a geo-
logic repository operations area under 
parts 60 and 63 of this chapter. 

LSN Administrator means the person 
within the U.S. Nuclear Regulatory 
Commission responsible for coordi-
nating access to and the integrity of 
data available on the Licensing Sup-
port Network. The LSN Administrator 
shall not be in any organizational unit 
that either represents the U.S. Nuclear 
Regulatory Commission staff as a 
party to the high-level waste reposi-
tory licensing proceeding or is a part of 
the management chain reporting to the 
Director, Office of Nuclear Material 
Safety and Safeguards. For the pur-
poses of this subpart, the organiza-
tional unit within the NRC selected to 
be the LSN Administrator shall not be 
considered to be a party to the pro-
ceeding. 

Marginalia means handwritten, print-
ed, or other types of notations added to 
a document excluding underlining and 
highlighting. 

NRC means the U.S. Nuclear Regu-
latory Commission or its duly author-
ized representatives. 

Party for the purpose of this subpart 
means the DOE, the NRC staff, the host 
State, any affected unit of local gov-
ernment as defined in Section 2 of the 
Nuclear Waste Policy Act of 1982, as 
amended (42 U.S.C. 10101), any affected 
Indian Tribe as defined in section 2 of 
the Nuclear Waste Policy Act of 1982, 
as amended (42 U.S.C. 10101), and a per-
son admitted under § 2.309 to the pro-
ceeding on an application for construc-
tion authorization for a high-level ra-

dioactive waste repository at a geo-
logic repository operations area under 
parts 60 or 63 of this chapter, and an 
application for a license to receive and 
possess high level radioactive waste at 
a geologic repository operations area 
under parts 60 and 63 of this chapter; 
provided that a host State, affected 
unit of local government, or affected 
Indian Tribe files a list of contentions 
in accordance with the provisions of 
§ 2.309. 

Personal record means a document in 
the possession of an individual associ-
ated with a party, interested govern-
mental participant, or potential party 
that was not required to be created or 
retained by the party, interested gov-
ernmental participant, or potential 
party, and can be retained or discarded 
at the possessor’s sole discretion, or 
documents of a personal nature that 
are not associated with any business of 
the party, interested governmental 
participant, or potential party. 

Potential party means any person 
who, during the period before the 
issuance of the first pre-hearing con-
ference order under § 2.1021(d), is given 
access to the Licensing Support Net-
work and who consents to comply with 
the regulations set forth in subpart J 
of this part, including the authority of 
the Pre-License Application Presiding 
Officer designated pursuant to § 2.1010. 

Pre-license application electronic docket 
means the NRC’s electronic informa-
tion system that receives, distributes, 
stores, and maintains NRC pre-license 
application docket materials during 
the pre-license application phase. 

Pre-license application phase means 
the time period before a construction 
authorization for a high-level radio-
active waste repository at a geologic 
repository operations area under parts 
60 or 63 of this chapter is docketed 
under § 2.101(f)(3), and the time period 
before a license application to receive 
and possess high-level radioactive 
waste at a geologic repository oper-
ations area under parts 60 or 63 is dock-
eted under § 2.101(f)(3). 

Pre-License Application Presiding Offi-
cer means one or more members of the 
Commission, or an atomic safety and 
licensing board, or a named officer who 
has been delegated final authority in 
the pre-license application phase with 

VerDate Nov<24>2008 11:14 Feb 26, 2009 Jkt 217030 PO 00000 Frm 00131 Fmt 8010 Sfmt 8010 Y:\SGML\217030.XXX 217030er
ow

e 
on

 P
R

O
D

1P
C

63
 w

ith
 C

F
R



122 

10 CFR Ch. I (1–1–09 Edition) § 2.1002 

jurisdiction specified at the time of 
designation. 

Preliminary draft means any nonfinal 
document that is not a circulated 
draft. 

Presiding Officer means one or more 
members of the Commission, or an 
atomic safety and licensing board, or a 
named officer who has been delegated 
final authority in the matter, des-
ignated in the notice of hearing to pre-
side. 

Searchable full text means the elec-
tronic indexed entry of a document 
that allows the identification of spe-
cific words or groups of words within a 
text file. 

Simple document means a document 
that consists of electronic files that 
are 50 megabytes or less. 

Topical Guidelines means the set of 
topics set forth in Regulatory Guide 
3.69, Topical Guidelines for the Licens-
ing Support System, which are in-
tended to serve as guidance on the 
scope of ‘‘documentary material’’. 

[54 FR 14944, Apr. 14, 1989, as amended at 56 
FR 7795, Feb. 26, 1991; 63 FR 71736, Dec. 30, 
1998; 66 FR 29465, May 31, 2001; 66 FR 55788, 
Nov. 2, 2001; 69 FR 2264, Jan. 14, 2004; 69 FR 
32848, June 14, 2004] 

§ 2.1002 [Reserved] 

§ 2.1003 Availability of material. 
(a) Subject to the exclusions in 

§ 2.1005 and paragraphs (b), (c), and (e) 
of this section, DOE shall make avail-
able, no later than six months in ad-
vance of submitting its license applica-
tion for a geologic repository, the NRC 
shall make available no later than 
thirty days after the DOE certification 
of compliance under § 2.1009(b), and 
each other potential party, interested 
governmental participant or party 
shall make available no later than 
ninety days after the DOE certification 
of compliance under § 2.1009(b)— 

(1) An electronic file including biblio-
graphic header for all documentary 
material (including circulated drafts 
but excluding preliminary drafts) gen-
erated by, or at the direction of, or ac-
quired by, a potential party, interested 
governmental participant or party; 
provided, however, that an electronic 
file need not be provided for acquired 
documentary material that has already 

been made available by the potential 
party, interested governmental partici-
pant or party that originally created 
the documentary material. Concurrent 
with the production of the electronic 
files will be an authentication state-
ment for posting on the LSN Web site 
that indicates where an authenticated 
image copy of the documents can be 
obtained. 

(2) In electronic image format, sub-
ject to the claims of privilege in 
§ 2.1006, graphic-oriented documentary 
material that includes raw data, com-
puter runs, computer programs and 
codes, field notes, laboratory notes, 
maps, diagrams and photographs, 
which have been printed, scripted, or 
hand written. Text embedded within 
these documents need not be sepa-
rately entered in searchable full text. 
A bibliographic header must be pro-
vided for all graphic-oriented documen-
tary material. Graphic-oriented docu-
ments may include— 

(i) Calibration procedures, logs, 
guidelines, data and discrepancies; 

(ii) Gauge, meter and computer set-
tings; 

(iii) Probe locations; 
(iv) Logging intervals and rates; 
(v) Data logs in whatever form cap-

tured; 
(vi) Text data sheets; 
(vii) Equations and sampling rates; 
(viii) Sensor data and procedures; 
(ix) Data Descriptions; 
(x) Field and laboratory notebooks; 
(xi) Analog computer, meter or other 

device print-outs; 
(xii) Digital computer print-outs; 
(xiii) Photographs; 
(xiv) Graphs, plots, strip charts, 

sketches; 
(xv) Descriptive material related to 

the information identified in this para-
graph. 

(3) In an electronic file, subject to 
the claims of privilege in § 2.1006, only 
a bibliographic header for each item of 
documentary material that is not suit-
able for image or searchable full text. 

(4) An electronic bibliographic header 
for each documentary material— 

(i) For which a claim of privilege is 
asserted; 

(ii) Which constitutes confidential fi-
nancial or commercial information; or 
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(iii) Which constitutes safeguards in-
formation under § 73.21 of this chapter. 

(b) Basic licensing documents gen-
erated by DOE, such as the Site Char-
acterization Plan, the Environmental 
Impact Statement, and the license ap-
plication, or by NRC, such as the Site 
Characterization Analysis, and the 
Safety Evaluation Report, shall be 
made available in electronic form by 
the respective agency that generated 
the document. 

(c) The participation of the host 
State in the pre-license application 
phase shall not affect the State’s abil-
ity to exercise its disapproval rights 
under section 116(b)(2) of the Nuclear 
Waste Policy Act, as amended, 42 
U.S.C. 10136(b)(2). 

(d) This subpart shall not affect any 
independent right of a potential party, 
interested governmental participant or 
party to receive information. 

(e) Each potential party, interested 
governmental participant or party 
shall continue to supplement its docu-
mentary material made available to 
other participants via the LSN with 
any additional material created after 
the time of its initial certification in 
accordance with paragraph (a)(1) 
through (a)(4) of this section until the 
discovery period in the proceeding has 
concluded. 

[63 FR 71737, Dec. 30, 1998, as amended at 66 
FR 29465, May 31, 2001; 69 FR 2264, Jan. 14, 
2004; 69 FR 32848, June 14, 2004] 

EFFECTIVE DATE NOTE: At 73 FR 63569, Oct. 
24, 2008, § 2.1003 was amended by revising 
paragraph (a)(4)(iii), effective Feb. 23, 2009. 
For the convenience of the user, the revised 
text is set forth as follows: 

§ 2.1003 Availability of material. 
(a) * * * 
(4) * * * 
(iii) Which constitutes Safeguards Infor-

mation under § 73.21 and the requirements of 
§ 73.22 or § 73.23 of this chapter, as applicable. 

* * * * * 

§ 2.1004 Amendments and additions. 
Any document that has not been pro-

vided to other parties in electronic 
form must be identified in an elec-
tronic notice and made available for 
inspection and copying by the poten-
tial party, interested governmental 
participant, or party responsible for 

the submission of the document within 
five days after it has been requested 
unless some other time is approved by 
the Pre-License Application Presiding 
Officer or the Presiding Officer des-
ignated for the high-level waste pro-
ceeding. The time allowed under this 
paragraph will be stayed pending Offi-
cer action on a motion to extend the 
time. 

[63 FR 71737, Dec. 30, 1998] 

§ 2.1005 Exclusions. 
The following material is excluded 

from the requirement to provide elec-
tronic access, either pursuant to 
§ 2.1003, or through derivative discovery 
pursuant to § 2.1019(i)— 

(a) Official notice materials; 
(b) Reference books and text books; 
(c) Material pertaining exclusively to 

administration, such as material re-
lated to budgets, financial manage-
ment, personnel, office space, general 
distribution memoranda, or procure-
ment, except for the scope of work on 
a procurement related to repository 
siting, construction, or operation, or to 
the transportation of spent nuclear 
fuel or high-level waste; 

(d) Press clippings and press releases; 
(e) Junk mail; 
(f) References cited in contractor re-

ports that are readily available; 
(g) Classified material subject to sub-

part I of this part; 
(h) Readily available references, such 

as journal articles and proceedings, 
which may be subject to copyright. 

(i) Correspondence between a poten-
tial party, interested governmental 
participant, or party and the Congress 
of the United States. 

[63 FR 71738, Dec. 30, 1998, as amended at 69 
FR 32848, June 14, 2004] 

§ 2.1006 Privilege. 
(a) Subject to the requirements in 

§ 2.1003(a)(4), the traditional discovery 
privileges recognized in NRC adjudica-
tory proceedings and the exceptions 
from disclosure in § 2.390 may be as-
serted by potential parties, interested 
States, local governmental bodies, Fed-
erally-recognized Indian Tribes, and 
parties. In addition to Federal agen-
cies, the deliberative process privilege 
may also be asserted by States, local 
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governmental bodies, and Federally- 
recognized Indian Tribes. 

(b) Any document for which a claim 
of privilege is asserted, but is denied in 
whole or in part by the Pre-License Ap-
plication Presiding Officer or the Pre-
siding Officer, must be provided in 
electronic form by the party, inter-
ested governmental participant, or po-
tential party that asserted the claim 
to— 

(1) The other participants; or 
(2) To the Pre-License Application 

Presiding Officer or to the Presiding 
Officer, for entry into a Protective 
Order file, if the Pre-License Applica-
tion Presiding Officer or the Presiding 
Officer so directs under §§ 2.1010(b) or 
2.1018(c). 

(c) Notwithstanding any availability 
of the deliberative process privilege 
under paragraph (a) of this section, cir-
culated drafts not otherwise privileged 
shall be provided for electronic access 
pursuant to § 2.1003(a). 

[63 FR 71738, Dec. 30, 1998; 64 FR 15920, Apr. 2, 
1999, as amended at 69 FR 2265, Jan. 14, 2004] 

§ 2.1007 Access. 
(a)(1) A system to provide electronic 

access to the Licensing Support Net-
work shall be provided at the head-
quarters of DOE, and at all DOE Local 
Public Document Rooms established in 
the vicinity of the likely candidate site 
for a geologic repository, beginning in 
the pre-license application phase. 

(2) A system to provide electronic ac-
cess to the Licensing Support Network 
shall be provided at the NRC Web site, 
http://www.nrc.gov, and/or at the NRC 
Public Document Room beginning in 
the pre-license application phase. 

(3) [Reserved] 
(b) Public availability of paper and 

electronic copies of the records of NRC 
and DOE, as well as duplication fees, 
and fee waiver for those records, is gov-
erned by the regulations of the respec-
tive agencies. 

[63 FR 71738, Dec. 30, 1998, as amended at 64 
FR 48949, Sept. 9, 1999] 

§ 2.1008 [Reserved] 

§ 2.1009 Procedures. 
(a) Each potential party, interested 

governmental participant, or party 
shall— 

(1) Designate an official who will be 
responsible for administration of its re-
sponsibility to provide electronic files 
of documentary material ; 

(2) Establish procedures to imple-
ment the requirements in § 2.1003; 

(3) Provide training to its staff on the 
procedures for implementation of the 
responsibility to provide electronic 
files of documentary material; 

(4) Ensure that all documents carry 
the submitter’s unique identification 
number; 

(5) Cooperate with the advisory re-
view process established by the NRC 
under § 2.1011(d). 

(b) The responsible official des-
ignated under paragraph (a)(1) of this 
section shall certify to the Pre-License 
Application Presiding Officer that the 
procedures specified in paragraph (a)(2) 
of this section have been implemented, 
and that to the best of his or her 
knowledge, the documentary material 
specified in § 2.1003 has been identified 
and made electronically available. The 
initial certification must be made at 
the time the participant is required to 
comply with § 2.1003. The responsible 
official for the DOE shall also update 
this certification at the time DOE sub-
mits the license application. 

[63 FR 71738, Dec. 30, 1998, as amended at 66 
FR 29466, May 31, 2001] 

§ 2.1010, Nt. Pre-License Application 
Presiding Officer. 

(a)(1) The Commission may designate 
one or more members of the Commis-
sion, or an atomic safety and licensing 
board, or a named officer who has been 
delegated final authority on the matter 
to serve as the Pre-License Application 
Presiding Officer to rule on disputes 
over the electronic availability of doc-
uments during the pre-license applica-
tion phase, including disputes relating 
to privilege, and disputes relating to 
the implementation of the rec-
ommendations of the Advisory Review 
Panel established under § 2.1011(d). 

(2) The Pre-License Application Pre-
siding Officer shall be designated at 
such time during the pre-license appli-
cation phase as the Commission finds 
it appropriate, but in any event no 
later than fifteen days after the DOE 
certification of initial compliance 
under § 2.1009(b). 
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(b) The Pre-License Application Pre-
siding Officer shall rule on any claim 
of document withholding to deter-
mine— 

(1) Whether it is documentary mate-
rial within the scope of this subpart; 

(2) Whether the material is excluded 
under § 2.1005; 

(3) Whether the material is privileged 
or otherwise excepted from disclosure 
under § 2.1006; 

(4) If privileged, whether it is an ab-
solute or qualified privilege; 

(5) If qualified, whether the document 
should be disclosed because it is nec-
essary to a proper decision in the pro-
ceeding; 

(6) Whether the material should be 
disclosed under a protective order con-
taining such protective terms and con-
ditions (including affidavits of non-
disclosure) as may be necessary and ap-
propriate to limit the disclosure to po-
tential participants, interested govern-
mental participants and parties in the 
proceeding, or to their qualified wit-
nesses and counsel. When Safeguards 
Information protected from disclosure 
under section 147 of the Atomic Energy 
Act of 1954, as amended, is received and 
possessed by a potential party, inter-
ested governmental participant, or 
party, other than the Commission 
staff, it shall also be protected accord-
ing to the requirements of § 73.21 of this 
chapter. The Pre-License Application 
Presiding Officer may also prescribe 
such additional procedures as will ef-
fectively safeguard and prevent disclo-
sure of Safeguards Information to un-
authorized persons with minimum im-
pairment of the procedural rights 
which would be available if Safeguards 
Information were not involved. In addi-
tion to any other sanction that may be 
imposed by the Pre-License Applica-
tion Presiding Officer for violation of 
an order pertaining to the disclosure of 
Safeguards Information protected from 
disclosure under section 147 of the 
Atomic Energy Act of 1954, as amend-
ed, the entity in violation may be sub-
ject to a civil penalty imposed pursu-
ant to § 2.205. For the purpose of impos-
ing the criminal penalties contained in 
section 223 of the Atomic Energy Act of 
1954, as amended, any order issued pur-
suant to this paragraph with respect to 
Safeguards Information shall be 

deemed to be an order issued under sec-
tion 161b of the Atomic Energy Act of 
1954, as amended. 

(c) Upon a final determination that 
the material is relevant, and not privi-
leged, exempt from disclosure, or oth-
erwise exempt from production under 
§ 2.1005, the potential party, interested 
governmental participant, or party 
who asserted the claim of withholding 
must make the document available in 
accordance with the provisions of this 
subpart within five days. 

(d) The service of all pleadings and 
answers, orders, and decisions during 
the pre-license application phase shall 
be made according to the procedures 
specified in § 2.1013(c) and entered into 
the pre-license application electronic 
docket. 

(e) The Pre-License Application pre-
siding officer possesses all the general 
powers specified in §§ 2.319 and 2.321(c). 

(f) The Commission, in designating 
the Pre-License Application Presiding 
Officer in accordance with paragraphs 
(a) (1) and (2) of this section, shall 
specify the jurisdiction of the Officer. 

[63 FR 71738, Dec. 30, 1998, as amended at 66 
FR 29466, May 31, 2001; 69 FR 2265, Jan. 14, 
2004] 

EFFECTIVE DATE NOTE: At 73 FR 63569, Oct. 
24, 2008, § 2.1010 was amended by revising 
paragraph (b)(6), effective Feb. 23, 2009. For 
the convenience of the user, the revised text 
is set forth as follows: 

§ 2.1010 Pre-License application presiding 
officer. 

* * * * * 

(b) * * * 
(6) Whether the material should be dis-

closed under a protective order containing 
such protective terms and conditions (in-
cluding affidavits of nondisclosure) as may 
be necessary and appropriate to limit the 
disclosure to potential parties, interested 
governmental participants, and parties in 
the proceeding, or to their qualified wit-
nesses and counsel. 

(i) The Pre-License Application Presiding 
Officer may issue an order requiring disclo-
sure of Safeguards Information if— 

(A) The Pre-License Application Presiding 
Officer finds that the individual seeking ac-
cess to Safeguards Information in order to 
participate in an NRC adjudication has the 
requisite ‘‘need to know,’’ as defined in 10 
CFR 73.2; 
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(B) The individual has undergone an FBI 
criminal history records check, unless ex-
empt under 10 CFR 73.22(b)(3) or 73.23(b)(3), as 
applicable, by submitting fingerprints to the 
NRC Office of Administration, Security 
Processing Unit, Mail Stop T–6E46, U.S. Nu-
clear Regulatory Commission, Washington, 
DC 20555–0001, and otherwise following the 
procedures in 10 CFR 73.57(d) for submitting 
and processing fingerprints. However, before 
a final adverse determination by the NRC Of-
fice of Administration on an individual’s 
criminal history records check is made, the 
individual shall be afforded the protections 
provided by 10 CFR 73.57; and 

(C) The NRC Office of Administration has 
found, based upon a background check, that 
the individual is trustworthy and reliable, 
unless exempt under 10 CFR 73.22(b)(3) or 
73.23(b)(3), as applicable. In addition to the 
protections provided by 10 CFR 73.57 for ad-
verse determinations based on criminal his-
tory records checks, the Office of Adminis-
tration must take the following actions be-
fore making a final adverse determination 
on an individual’s background check for 
trustworthiness and reliability. The Office of 
Administration will: 

(1) For the purpose of assuring correct and 
complete information, provide to the indi-
vidual any records, in addition to those re-
quired to be provided under 10 CFR 
73.57(e)(1), that were considered in the trust-
worthiness and reliability determination; 

(2) Resolve any challenge by the individual 
to the completeness or accuracy of the 
records described in § 2.1010(b)(6)(i)(C)(1). The 
individual may make this challenge by sub-
mitting information and/or an explanation 
to the Office of Administration. The chal-
lenge must be submitted within 10 days of 
the distribution of the records described in 
§ 2.1010(b)(6)(i)(C)(1), and the Office of Admin-
istration must promptly resolve any chal-
lenge. 

(D) Individuals seeking access to Safe-
guards Information to participate in an NRC 
adjudication for whom the NRC Office of Ad-
ministration has made a final adverse deter-
mination on trustworthiness and reliability 
may submit a request to the Chief Adminis-
trative Judge for review of the adverse deter-
mination. Upon receiving such a request, the 
Chief Administrative Judge shall designate 
an officer other than the Pre-License Appli-
cation Presiding Officer to review the ad-
verse determination. For purposes of review, 
the adverse determination must be in writ-
ing and set forth the grounds for the deter-
mination. The request for review shall be 
served on the NRC staff and may include ad-
ditional information for review by the des-
ignated officer. The request must be filed 
within 15 days after receipt of the adverse 
determination by the person against whom 
the adverse determination has been made. 
Within 10 days of receipt of the request for 

review and any additional information, the 
NRC staff will file a response indicating 
whether the request and additional informa-
tion has caused the NRC Office of Adminis-
tration to reverse its adverse determination. 
The designated officer may reverse the Office 
of Administration’s final adverse determina-
tion only if the officer finds, based on all the 
information submitted, that the adverse de-
termination constitutes an abuse of discre-
tion. The designated officer’s decision must 
be rendered within 15 days after receipt of 
the staff filing indicating that the request 
for review and additional information has 
not changed the NRC Office of Administra-
tion’s adverse determination. 

(ii) The Pre-License Application Presiding 
Officer may include in an order any protec-
tive terms and conditions (including affida-
vits of nondisclosure) as may be necessary 
and appropriate to prevent the unauthorized 
disclosure of Safeguards Information. 

(iii) When Safeguards Information, pro-
tected from disclosure under Section 147 of 
the Atomic Energy Act of 1954, as amended, 
is received and possessed by a potential 
party, interested government participant, or 
party, other than the NRC staff, it shall also 
be protected according to the requirements 
of § 73.21 and the requirements of §§ 73.22 or 
73.23 of this chapter, as applicable. 

(iv) The Pre-License Application Presiding 
Officer may also prescribe such additional 
procedures as will effectively safeguard and 
prevent disclosure of Safeguards Information 
to unauthorized persons with minimum im-
pairment of the procedural rights which 
would be available if Safeguards Information 
were not involved. 

(v) In addition to any other sanction that 
may be imposed by the Pre-License Applica-
tion Presiding Officer for violation of a pro-
vision for the protection of Safeguards Infor-
mation from unauthorized disclosure that is 
contained in an order, the entity in violation 
may be subject to a civil penalty imposed 
pursuant to § 2.205. 

(vi) For the purpose of imposing the crimi-
nal penalties contained in Section 223 of the 
Atomic Energy Act of 1954, as amended, a 
provision for the protection of Safeguards In-
formation from unauthorized disclosure that 
is contained in an order issued pursuant to 
this paragraph is considered to be issued 
under Section 161b of the Atomic Energy Act 
of 1954, as amended. 

* * * * * 

§ 2.1011 Management of electronic in-
formation. 

(a) Electronic document production 
and the electronic docket are subject 
to the provisions of this subpart. 
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(b)(1) The NRC, DOE, parties, and po-
tential parties participating in accord-
ance with the provision of this subpart 
shall be responsible for obtaining the 
computer system necessary to comply 
with the requirements for electronic 
document production and service. 

(2) The NRC, DOE, parties, and po-
tential parties participating in accord-
ance with the provision of this subpart 
shall comply with the following stand-
ards in the design of the computer sys-
tems necessary to comply with the re-
quirements for electronic document 
production and service: 

(i) The participants shall make tex-
tual (or, where non-text, image) 
versions of their documents available 
on a web accessible server which is able 
to be canvassed by web indexing soft-
ware (i.e., a ‘‘robot’’, ‘‘spider’’, ‘‘crawl-
er’’) and the participant system must 
make both data files and log files ac-
cessible to this software. 

(ii) The participants shall make bib-
liographic header data available in an 
HTTP (Hypertext Transfer Protocol) 
accessible, ODBC (Open Database 
Connectivity) and SQL (Structured 
Query Language)-compliant (ANSI 
IX3.135–1992/ISO 9075–1992) database 
management system (DBMS). Alter-
natively, the structured data con-
taining the bibliographic header may 
be made available in a standard data-
base readable (e.g., XML (Extensible 
Markup Language http://www.w3.org/ 
xml/), comma delimited, or comma sep-
arated value (.csv)) file. 

(iii) Textual material must be for-
matted to comply with the ISO/IEC 
8859–1 character set and be in one of 
the following acceptable formats: 
ASCII, native word processing (Word, 
WordPerfect), PDF Normal, or HTML. 

(iv) Image files must be formatted as 
TIFF CCITT G4 for bi-tonal images or 
PNG (Portable Network Graphics) per 
[http://www.w3.org/TR/REC-png- 
multi.html]) format for grey-scale or 
color images, or PDF (Portable Docu-
ment Format—Image). TIFF, PDF, or 
PNG images will be stored at 300 dpi 
(dots per inch) or greater, grey scale 
images at 150 dpi or greater with eight 
bits of tonal depth, and color images at 
150 dpi or greater with 24 bits of color 
depth. Images found on participant ma-
chines will be stored as single image- 

per-page to facilitate retrieval of no 
more than a single page, or alter-
natively, images may be stored in an 
image-per-document format if software 
is incorporated in the web server that 
allows image-per-page representation 
and delivery. 

(v) The participants shall program-
matically link, preferably via 
hyperlink or some other automated 
process, the bibliographic header 
record with the text or image file it 
represents. Each participant’s system 
must afford the LSN software enough 
information to allow a text or image 
file to be identified to the bibliographic 
data that describes it. 

(vi) To facilitate data exchange, par-
ticipants shall adhere to hardware and 
software standards, including, but not 
limited to: 

(A) Network access must be HTTP/1.1 
[http://www.faqs.org/rfcs/rfc2068.html] 
over TCP (Transmission Control Pro-
tocol, [http://www.faqs.org/rfcs/ 
rfc793.html]) over IP (Internet Protocol, 
[http://www.faqs.org/rfcs/rfc791.html]). 

(B) Associating server names with IP 
addresses must follow the DNS (Do-
main Name System), [http:// 
www.faqs.org/rfcs/rfc1034.html] and 
[http://www.faqs.org/rfcs/rfc1035.html]. 

(C) Web page construction must be 
HTML [http://www.w3.org/TR/REC- 
html40/]. 

(D) Electronic mail (e-mail) exchange 
between e-mail servers must be SMTP 
(Simple Mail Transport Protocol, 
[http://www.faqs.org/rfcs/rfc821.html]). 

(E) Format of an electronic mail 
message must be per [http:// 
www.faqs.org/rfcs/rfc822.html] optionally 
extended by MIME (Multipurpose 
Internet Mail Extensions) per [http:// 
www.faqs.org/rfcs/rfc2045.html]) to ac-
commodate multipurpose e-mail. 

(c) The Licensing Support Network 
shall be coordinated by the LSN Ad-
ministrator, who shall be designated 
before the start of the pre-license ap-
plication phase. The LSN Adminis-
trator shall have the responsibility 
to— 

(1) Identify technical and policy 
issues related to implementation of the 
LSN for LSN Advisory Review Panel 
and Commission consideration; 

(2) Address the consensus advice of 
the LSN Advisory Review Panel under 
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paragraph (e)(1) of this section that is 
consistent with the requirements of 
this subpart; 

(3) Identify any problems experienced 
by participants regarding LSN avail-
ability, including the availability of in-
dividual participant’s data, and provide 
a recommendation to resolve any such 
problems to the participant(s) and the 
Pre-License Application Presiding Offi-
cer relative to the resolution of any 
disputes regarding LSN availability, 
including disputes on the availability 
of an individual participant’s data; 

(4) Identify any problems regarding 
the integrity of documentary material 
certified in accordance with § 2.1009(b) 
by the participants to be in the LSN, 
and provide a recommendation to re-
solve any such problems to the partici-
pant(s) and the Pre-License Applica-
tion Presiding Officer relative to the 
resolution of any disputes regarding 
the integrity of documentary material; 

(5) Provide periodic reports to the 
Commission on the status of LSN 
functionality and operability. 

(6) Evaluate LSN participant compli-
ance with the basic design standards in 
paragraph (b)(2) of this section, and 
provide for individual variances from 
the design standards to accommodate 
changes in technology or problems 
identified during initial operability 
testing of the individual documentary 
collection websites or the ‘‘central 
LSN site’’. 

(7) Issue guidance for LSN partici-
pants on how best to comply with the 
design standards in paragraph (b)(2) of 
this section. 

(d) The Secretary of the Commission 
shall reconstitute the LSS Advisory 
Review Panel as the LSN Advisory Re-
view Panel, composed of the interests 
currently represented on the LSS Advi-
sory Review Panel. The Secretary of 
the Commission shall have the author-
ity to appoint additional representa-
tives to the LSN Advisory Review 
Panel consistent with the requirements 
of the Federal Advisory Committee 
Act, 5 U.S.C. app. I, giving particular 
consideration to potential parties, par-
ties, and interested governmental par-
ticipants who were not members of the 
NRC HLW Licensing Support System 
Advisory Review Panel. 

(e)(1) The LSN Advisory Review 
Panel shall provide advice to— 

(i) NRC on the fundamental issues of 
the type of computer system necessary 
to access the Licensing Support Net-
work effectively under paragraph (b) of 
this section; and 

(ii) The Secretary of the Commission 
on the operation and maintenance of 
the electronic docket established for 
the HLW geologic repository licensing 
proceeding under the Commission’s 
Rules of Practice (10 CFR part 2). 

(iii) The LSN Administrator on solu-
tions to improve the functioning of the 
LSN; 

(2) The responsibilities of the LSN 
Advisory Review Panel shall include 
advice on— 

(i) Format standards for providing 
electronic access to the documentary 
material certified by each participant 
to be made available in the LSN to the 
other parties, interested governmental 
participants, or potential parties; 

(ii) The procedures and standards for 
the electronic transmission of filings, 
orders, and decisions during both the 
pre-license application phase and the 
high-level waste licensing proceeding; 

(iii) Other duties as specified in this 
subpart or as directed by the Secretary 
of the Commission. 

[63 FR 71739, Dec. 30, 1998, as amended at 66 
FR 29466, May 31, 2001] 

§ 2.1012 Compliance. 

(a) If the Department of Energy fails 
to make its initial certification at 
least six months prior to tendering the 
application, upon receipt of the ten-
dered application, notwithstanding the 
provisions of § 2.101(f)(3), the Director 
of the NRC’s Office of Nuclear Material 
Safety and Safeguards will not docket 
the application until at least six 
months have elapsed from the time of 
the certification. The Director may de-
termine that the tendered application 
is not acceptable for docketing under 
this subpart if the application is not 
accompanied by an updated certifi-
cation pursuant to § 2.1009(b), or if the 
Secretary of the Commission deter-
mines that the application is not sub-
mitted on optical storage media in a 
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format consistent with NRC regula-
tions and guidance, or for non-compli-
ance with any other requirements iden-
tified in this subpart. 

(b)(1) A person, including a potential 
party given access to the Licensing 
Support Network under this subpart, 
may not be granted party status under 
§ 2.309, or status as an interested gov-
ernmental participant under § 2.315, if 
it cannot demonstrate substantial and 
timely compliance with the require-
ments of § 2.1003 at the time it requests 
participation in the HLW licensing pro-
ceeding under § 2.309 or § 2.315. 

(2) A person denied party status or 
interested governmental participant 
status under paragraph (b)(1) of this 
section may request party status or in-
terested governmental participant sta-
tus upon a showing of subsequent com-
pliance with the requirements of 
§ 2.1003. Admission of such a party or 
interested governmental participant 
under §§ 2.309 or 2.315, respectively, is 
conditioned on accepting the status of 
the proceeding at the time of admis-
sion. 

(c) The Presiding Officer shall not 
make a finding of substantial and time-
ly compliance pursuant to paragraph 
(b) of this section for any person who is 
not in compliance with all applicable 
orders of the Pre-License Application 
Presiding Officer designated pursuant 
to § 2.1010. 

[54 FR 14944, Apr. 14, 1989, as amended at 56 
FR 7796, Feb. 26, 1991; 63 FR 71739, Dec. 30, 
1998; 66 FR 29466, May 31, 2001; 69 FR 2265, 
Jan. 14, 2004; 69 FR 32848, June 14, 2004] 

§ 2.1013 Use of the electronic docket 
during the proceeding. 

(a)(1) As specified in § 2.303, the Sec-
retary of the Commission will main-
tain the official docket of the pro-
ceeding on the application for con-
struction authorization for a high-level 
radioactive waste repository at a geo-
logic repository operations area under 
parts 60 or 63 of this chapter, and for 
applications for a license to receive 
and possess high level radioactive 
waste at a geologic repository oper-
ations area under parts 60 or 63 of this 
Chapter. 

(2) The Secretary of the Commission 
will establish an electronic docket to 
contain the official record materials of 

the high-level radioactive waste reposi-
tory licensing proceeding in searchable 
full text, or, for material that is not 
suitable for entry in searchable full 
text, by header and image, as appro-
priate. 

(b) Absent good cause, all exhibits 
tendered during the hearing must have 
been made available to the parties in 
electronic form before the commence-
ment of that portion of the hearing in 
which the exhibit will be offered. The 
electronic docket will contain a list of 
all exhibits, showing where in the tran-
script each was marked for identifica-
tion and where it was received into evi-
dence or rejected. For any hearing ses-
sions recorded stenographically or by 
other means, transcripts will be en-
tered into the electronic docket on a 
daily basis in order to afford next-day 
availability at the hearing. However, 
for any hearing sessions recorded on 
videotape or other video medium, if a 
copy of the video recording is made 
available to all parties on a daily basis 
that affords next-day availability at 
the hearing, a transcript of the session 
prepared from the video recording will 
be entered into the electronic docket 
within twenty-four (24) hours of the 
time the transcript is tendered to the 
electronic docket by the transcription 
service. 

(c)(1) All filings in the adjudicatory 
proceeding on the application for a 
high-level radioactive waste geologic 
repository under part 60 or 63 of this 
chapter shall be transmitted by the 
submitter to the Presiding Officer, par-
ties, and Secretary of the Commission, 
according to the following require-
ments— 

(i) ‘‘Simple documents’’ must be 
transmitted electronically via EIE; 

(ii) ‘‘Large documents’’ must be 
transmitted electronically in multiple 
transmissions of 50 megabytes or less 
each via EIE; 

(iii) ‘‘Complex documents’’: 
(A) Those portions that can be elec-

tronically submitted through the EIE, 
in 50 MB or less segments, must be 
transmitted electronically, along with 
a transmittal letter; and 

(B) Those portions that are not capa-
ble of being transmitted electronically 
must be submitted on optical storage 
media which must also include those 
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portions of the document that had been 
or will be transmitted electronically. 

(iv) Electronic submissions must 
have the following resolution— 

(A) Electronic submissions of files 
created after January 1, 2004 must have 
300 dots per inch (dpi) as the minimum 
resolution for bi-tonal, color, and 
grayscale, except in limited cir-
cumstances where submitters may 
need to use an image scanned before 
January 1, 2004, in a document created 
after January 1, 2004, or the scanning 
process for a large, one-page image 
may not successfully complete at the 
300 dpi standard resolution. 

(B) Electronic submissions of files 
created before January 1, 2004, or elec-
tronic submissions created after Janu-
ary 1, 2004, which cannot meet the 300 
dpi standard for color and grayscale, 
must meet the standard for documents 
placed on LSN participant Web sites in 
§ 2.1011(b)(2)(iv) of this subpart, which 
is 150 dpi for color and grayscale docu-
ments and 300 dpi for bi-tonal docu-
ments. 

(v) Electronic submissions must be 
generated in the appropriate PDF out-
put format by using: 

(A) PDF—Formatted Text and 
Graphics for textual documents con-
verted from native applications; 

(B) PDF—Searchable Image (Exact) 
for textual documents converted from 
scanned documents; and 

(C) PDF—Image Only for graphic-, 
image-, and forms-oriented documents. 
In addition, Tagged Image File Format 
(TIFF) images and the results of 
spreadsheet applications must to be 
converted to PDF, except in those rare 
instances where PDF conversion is not 
practicable. 

(vi) Electronic submissions must not 
rely on hyperlinks to other documents 
or Web sites for completeness or access 
except for hyperlinks that link to ma-
terial within the same PDF file. If the 
submittal contains hyperlinks to other 
documents or Web sites, then it must 
include a disclaimer to the effect that 
the hyperlinks may be inoperable or 
are not essential to the use of the fil-
ing. Information contained in 
hyperlinks to a Web site on the Inter-
net or to another PDF file, that is nec-
essary for the completeness of a filing, 
must be submitted in its entirety in 

the filing or as an attachment to the 
filing. 

(vii) All electronic submissions must 
be free of author-imposed security re-
strictions. 

(2) Filings required to be served shall 
be served upon either the parties and 
interested governmental participants, 
or their designated representatives. 
When a party or interested govern-
mental participant has appeared by at-
torney, service must be made upon the 
attorney of record. 

(3) Service upon a party or interested 
governmental participant is completed 
when the sender receives electronic ac-
knowledgment (‘‘delivery receipt’’) 
that the electronic submission has 
been placed in the recipient’s elec-
tronic mailbox. 

(4) Proof of service, stating the name 
and address of the person on whom 
served and the manner and date of 
service, shall be shown for each docu-
ment filed, by— 

(i) Electronic acknowledgment (‘‘de-
livery receipt’’); 

(ii) The affidavit of the person mak-
ing the service; or 

(iii) The certificate of counsel. 
(5) All Presiding Officer and Commis-

sion issuances and orders will be trans-
mitted electronically to the parties 
and interested governmental partici-
pants. 

(d) Online access to the electronic 
docket, including a Protective Order 
File if authorized by a Presiding Offi-
cer, shall be provided to the Presiding 
Officer, the representatives of the par-
ties and interested governmental par-
ticipants, and the witnesses while tes-
tifying, for use during the hearing. Use 
of paper copy and other images will 
also be permitted at the hearing. 

[63 FR 71739, Dec. 30, 1998, as amended at 66 
FR 55788, Nov. 2, 2001; 69 FR 2265, Jan. 14, 
2004; 69 FR 32849, June 14, 2004] 

§ 2.1015 Appeals. 
(a) No appeals from any Pre-License 

Application Presiding Officer or Pre-
siding Officer order or decision issued 
under this subpart are permitted, ex-
cept as prescribed in paragraphs (b), 
(c), and (d) of this section. 

(b) A notice of appeal from a Pre-Li-
cense Application presiding officer 
order issued under § 2.1010, a presiding 
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officer prehearing conference order 
issued under § 2.1021, a presiding officer 
order granting or denying a motion for 
summary disposition issued in accord-
ance with § 2.1025, or a presiding officer 
order granting or denying a petition to 
amend one or more contentions under 
§ 2.309, must be filed with the Commis-
sion no later than ten (10) days after 
service of the order. A supporting brief 
must accompany the notice of appeal. 
Any other party, interested govern-
mental participant, or potential party 
may file a brief in opposition to the ap-
peal no later than ten (10) days after 
service of the appeal. 

(c) Appeals from a Presiding Officer 
initial decision or partial initial deci-
sion must be filed and briefed before 
the Commission in accordance with the 
following requirements. 

(1) Notice of appeal. Within ten (10) 
days after service of an initial decision, 
any party may take an appeal to the 
Commission by filing a notice of ap-
peal. The notice shall specify: 

(i) The party taking the appeal; and 
(ii) The decision being appealed. 
(2) Filing appellant’s brief. Each appel-

lant shall file a brief supporting its po-
sition on appeal within thirty (30) days 
(40 days if Commission staff is the ap-
pellant) after the filing of notice re-
quired by paragraph (a) of this section. 

(3) Filing responsive brief. Any party 
who is not an appellant may file a brief 
in support of or in opposition to the ap-
peal within thirty (30) days after the 
period has expired for the filing and 
service of the brief of all appellants. 
Commission staff may file a responsive 
brief within forty (40) days after the pe-
riod has expired for the filing and serv-
ice of the briefs of all appellants. A re-
sponding party shall file a single re-
sponsive brief regardless of the number 
of appellants’ briefs filed. 

(4) Brief content. A brief in excess of 
ten (10) pages must contain a table of 
contents, with page references, and a 
table of cases (alphabetically ar-
ranged), statutes, regulations, and 
other authorities cited, with references 
to the pages of the brief where they are 
cited. 

(i) An appellant’s brief must clearly 
identify the errors of fact or law that 
are the subject of the appeal. An inter-
venor-appellant’s brief must be con-

fined to issues which the intervenor-ap-
pellant placed in controversy or sought 
to place in controversy in the pro-
ceeding. For each issue appealed, the 
precise portion of the record relied 
upon in support of the assertion of 
error must also be provided. 

(ii) Each responsive brief must con-
tain a reference to the precise portion 
of the record which supports each fac-
tual assertion made. 

(5) Brief length. A party shall not file 
a brief in excess of seventy (70) pages in 
length, exclusive of pages containing 
the table of contents, table of citations 
and any addendum containing statutes, 
rules, regulations, etc. A party may re-
quest an increase of this page limit for 
good cause. Such a request shall be 
made by motion submitted at least 
seven (7) days before the date upon 
which the brief is due for filing and 
shall specify the enlargement re-
quested. 

(6) Certificate of service. All documents 
filed under this section must be accom-
panied by a certificate reflecting serv-
ice upon all other parties to the pro-
ceeding. 

(7) Failure to comply. A brief which in 
form or content is not in substantial 
compliance with the provisions of this 
section may be stricken, either on mo-
tion of a party or by the Commission 
on its own initiative. 

(d) When, in the judgment of a Pre- 
License Application presiding officer or 
presiding officer, prompt appellate re-
view of an order not immediately ap-
pealable under paragraph (b) of this 
section is necessary to prevent det-
riment to the public interest or un-
usual delay or expense, the Pre-License 
Application presiding officer or pre-
siding officer may refer the ruling 
promptly to the Commission, and shall 
provide notice of this referral to the 
parties, interested governmental par-
ticipants, or potential parties. The par-
ties, interested governmental partici-
pants, or potential parties may also re-
quest that the Pre-License Application 
presiding officer or presiding officer 
certify under § 2.319 rulings not imme-
diately appealable under paragraph (b) 
of this section. 

(e) Unless otherwise ordered, the fil-
ing of an appeal, petition for review, 
referral, or request for certification of 
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a ruling shall not stay the proceeding 
or extend the time for the performance 
of any act. 

[56 FR 7797, Feb. 26, 1991, as amended at 56 
FR 29410, June 27, 1991; 69 FR 2265, Jan. 14, 
2004] 

§ 2.1017 Computation of time. 

In computing any period of time, the 
day of the act, event, or default after 
which the designated period of time be-
gins to run is not included. The last 
day of the period so computed is in-
cluded unless it is a Saturday, Sunday, 
or legal holiday at the place where the 
action or event is to occur, in which 
event the period runs until the end of 
the next day which is neither a Satur-
day, Sunday, nor holiday. Whenever a 
party, potential party, or interested 
governmental participant, has the 
right or is required to do some act 
within a prescribed period after the 
service of a notice or other document 
upon it, one day shall be added to the 
prescribed period. If the electronic 
docket is unavailable for more than 
four access hours of any day that would 
be counted in the computation of time, 
that day will not be counted in the 
computation of time. 

[63 FR 71740, Dec. 30, 1998] 

§ 2.1018 Discovery. 

(a)(1) Parties, potential parties, and 
interested governmental participants 
in the high-level waste licensing pro-
ceeding may obtain discovery by one or 
more of the following methods: 

(i) Access to the documentary mate-
rial made available pursuant to § 2.1003; 

(ii) Entry upon land for inspection, 
access to raw data, or other purposes 
pursuant to § 2.1020; 

(iii) Access to, or the production of, 
copies of documentary material for 
which bibliographic headers only have 
been submitted pursuant to § 2.1003(a); 

(iv) Depositions upon oral examina-
tion pursuant to § 2.1019; 

(v) Requests for admissions pursuant 
to § 2.708; 

(vi) Informal requests for informa-
tion not made electronically available, 
such as the names of witnesses and the 
subjects they plan to address; and 

(vii) Interrogatories and depositions 
upon written questions, as provided in 
paragraph (a)(2) of this section. 

(2) Interrogatories and depositions 
upon written questions may be author-
ized by order of the discovery master 
appointed under paragraph (g) of this 
section, or if no discovery master has 
been appointed, by order of the Pre-
siding Officer, in the event that the 
parties are unable, after informal good 
faith efforts, to resolve a dispute in a 
timely fashion concerning the produc-
tion of information. 

(b)(1) Parties, potential parties, and 
interested governmental participants, 
pursuant to the methods set forth in 
paragraph (a) of this section, may ob-
tain discovery regarding any matter, 
not privileged, which is relevant to the 
licensing of the likely candidate site 
for a geologic repository, whether it re-
lates to the claim or defense of the per-
son seeking discovery or to the claim 
or defense of any other person. Except 
for discovery pursuant to §§ 2.1018(a)(2) 
and 2.1019 of this subpart, all other dis-
covery shall begin during the pre-li-
cense application phase. Discovery pur-
suant to §§ 2.1018(a)(2) and 2.1019 of this 
subpart shall begin after the issuance 
of the first pre-hearing conference 
order under § 2.1021 of this subpart, and 
shall be limited to the issues defined in 
that order or subsequent amendments 
to the order. It is not ground for objec-
tion that the information sought will 
be inadmissible at the hearing if the in-
formation sought appears reasonably 
calculated to lead to the discovery of 
admissible evidence. 

(2) A party, potential party, or inter-
ested governmental participant may 
obtain discovery of documentary mate-
rial otherwise discoverable under para-
graph (b)(1) of this section and pre-
pared in anticipation of, or for the 
hearing by, or for another party’s, po-
tential party’s, or interested govern-
mental participant’s representative 
(including its attorney, surety, 
indemnitor, insurer, or similar agent) 
only upon a showing that the party, po-
tential party, or interested govern-
mental participant seeking discovery 
has substantial need of the materials 
in the preparation of its case and that 
it is unable without undue hardship to 
obtain the substantial equivalent of 
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the materials by other means. In order-
ing discovery of these materials when 
the required showing has been made, 
the Presiding Officer shall protect 
against disclosure of the mental im-
pressions, conclusions, opinions, or 
legal theories of an attorney or other 
representative of a party, potential 
party, or interested governmental par-
ticipant concerning the proceeding. 

(c)(1) Upon motion by a party, poten-
tial party, interested governmental 
participant, or the person from whom 
discovery is sought, and for good cause 
shown, the presiding officer may make 
any order that justice requires to pro-
tect a party, potential party, inter-
ested governmental participant, or 
other person from annoyance, embar-
rassment, oppression, or undue burden, 
delay, or expense, including one or 
more of the following: 

(i) That the discovery not be had; 
(ii) That the discovery may be had 

only on specified terms and conditions, 
including a designation of the time or 
place; 

(iii) That the discovery may be had 
only by a method of discovery other 
than that selected by the party, poten-
tial party, or interested governmental 
participant seeking discovery; 

(iv) That certain matters not be in-
quired into, or that the scope of dis-
covery be limited to certain matters; 

(v) That discovery be conducted with 
no one present except persons des-
ignated by the presiding officer; 

(vi) That, subject to the provisions of 
§ 2.390 of this part, a trade secret or 
other confidential research, develop-
ment, or commercial information not 
be disclosed or be disclosed only in a 
designated way; or 

(vii) That studies and evaluations not 
be prepared. 

(2) If the motion for a protective 
order is denied in whole or in part, the 
presiding officer may, on such terms 
and conditions as are just, order that 
any party, potential party, interested 
governmental participant or other per-
son provide or permit discovery. 

(d) Except as provided in paragraph 
(b) of this section, and unless the Pre-
siding Officer upon motion, for the con-
venience of parties, potential parties, 
interested governmental participants, 
and witnesses and in the interest of 

justice, orders otherwise, methods of 
discovery may be used in any sequence, 
and the fact that a party, potential 
party, or interested governmental par-
ticipant is conducting discovery, 
whether by deposition or otherwise, 
shall not operate to delay any other 
party’s, potential party’s, or interested 
governmental participant’s discovery. 

(e) A party, potential party, or inter-
ested governmental participant who 
has made available in electronic form 
all material relevant to any discovery 
request or who has responded to a re-
quest for discovery with a response 
that was complete when made is under 
no duty to supplement its response to 
include information thereafter ac-
quired, except as follows: 

(1) To the extent that written inter-
rogatories are authorized pursuant to 
paragraph (a)(2) of this section, a party 
or interested governmental participant 
is under a duty to seasonably supple-
ment its response to any question di-
rectly addressed to (i) the identity and 
location of persons having knowledge 
of discoverable matters, and (ii) the 
identity of each person expected to be 
called as an expert witness at the hear-
ing, the subject matter on which the 
witness is expected to testify, and the 
substance of the witness’ testimony. 

(2) A party, potential party, or inter-
ested governmental participant is 
under a duty seasonably to amend a 
prior response if it obtains information 
upon the basis of which (i) it knows 
that the response was incorrect when 
made, or (ii) it knows that the response 
though correct when made is no longer 
true and the circumstances are such 
that a failure to amend the response is 
in substance a knowing concealment. 

(3) A duty to supplement responses 
may be imposed by order of the Pre-
siding Officer or agreement of the par-
ties, potential parties, and interested 
governmental participants. 

(f)(1) If a deponent of a party, poten-
tial party, or interested governmental 
participant upon whom a request for 
discovery is served fails to respond or 
objects to the request, or any part 
thereof, the party, potential party, or 
interested governmental participant 
submitting the request or taking the 
deposition may move the Presiding Of-
ficer, within five days after the date of 
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the response or after failure to respond 
to the request, for an order compelling 
a response in accordance with the re-
quest. The motion shall set forth the 
nature of the questions or the request, 
the response or objection of the party, 
potential party, interested govern-
mental participant, or other person 
upon whom the request was served, and 
arguments in support of the motion. 
For purposes of this paragraph, an eva-
sive or incomplete answer or response 
shall be treated as a failure to answer 
or respond. Failure to answer or re-
spond shall not be excused on the 
ground that the discovery sought is ob-
jectionable unless the person, party, 
potential party, or interested govern-
mental participant failing to answer or 
respond has applied for a protective 
order pursuant to paragraph (c) of this 
section. 

(2) In ruling on a motion made pursu-
ant to this section, the Presiding Offi-
cer may make such a protective order 
as it is authorized to make on a motion 
made pursuant to paragraph (c) of this 
section. 

(3) An independent request for 
issuance of a subpoena may be directed 
to a nonparty for production of docu-
ments. This section does not apply to 
requests for the testimony of the NRC 
regulatory staff under § 2.709. 

(g) The presiding officer, under § 2.322, 
may appoint a discovery master to re-
solve disputes between parties con-
cerning informal requests for informa-
tion as provided in paragraphs (a)(1) 
and (a)(2) of this section. 

[54 FR 14944, Apr. 14, 1989, as amended at 56 
FR 7797, Feb. 26, 1991; 63 FR 71740, Dec. 30, 
1998; 69 FR 2266, Jan. 14, 2004] 

EFFECTIVE DATE NOTE: At 73 FR 63570, Oct. 
24, 2008, § 2.1018 was amended by adding para-
graph (h), effective Feb. 23, 2009. For the con-
venience of the user, the added text is set 
forth as follows: 

§ 2.1018 Discovery. 

* * * * * 

(h) Discovery under this section of docu-
mentary material including Safeguards In-
formation referred to in Sections 147 and 181 
of the Atomic Energy Act of 1954, as amend-
ed, will be according to the provisions in 
§ 2.1010(b)(6)(i) through (b)(6)(vi). 

§ 2.1019 Depositions. 

(a) Any party or interested govern-
mental participant desiring to take the 
testimony of any person by deposition 
on oral examination shall, without 
leave of the Commission or the Pre-
siding Officer, give reasonable notice in 
writing to every other party and inter-
ested governmental participant, to the 
person to be examined, and to the Pre-
siding Officer of the proposed time and 
place of taking the deposition; the 
name and address of each person to be 
examined, if known, or if the name is 
not known, a general description suffi-
cient to identify him or her or the class 
or group to which he or she belongs, 
the matters upon which each person 
will be examined and the name or de-
scriptive title and address of the officer 
before whom the deposition is to be 
taken. 

(b) Within the United States, a depo-
sition may be taken before any officer 
authorized to administer oaths by the 
laws of the United States or of the 
place where the examination is held. 
Outside of the United States, a deposi-
tion may be taken before a secretary of 
an embassy or legation, a consul gen-
eral, vice consul or consular agent of 
the United States, or a person author-
ized to administer oaths designated by 
the Commission. Depositions may be 
conducted by telephone or by video 
teleconference at the option of the 
party or interested governmental par-
ticipant taking the deposition. 

(c) The deponent shall be sworn or 
shall affirm before any questions are 
put to him or her. Examination and 
cross-examination shall proceed as at a 
hearing. Each question propounded 
shall be recorded and the answer taken 
down in the words of the witness. Ob-
jections on questions of evidence shall 
be noted in short form without the ar-
guments. The officer shall not decide 
on the competency, materiality, or rel-
evancy of evidence but shall record the 
evidence subject to objection. Objec-
tions on questions of evidence not 
made before the officer shall not be 
deemed waived unless the ground of the 
objection is one which might have been 
obviated or removed if presented at 
that time. 
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(d) When the testimony is fully tran-
scribed, the deposition shall be sub-
mitted to the deponent for examina-
tion and signature unless the deponent 
is ill or cannot be found or refuses to 
sign. The officer shall certify the depo-
sition or, if the deposition is not signed 
by the deponent, shall certify the rea-
sons for the failure to sign, and shall 
promptly transmit an electronic copy 
of the deposition to the Secretary of 
the Commission for entry into the elec-
tronic docket. 

(e) Where the deposition is to be 
taken on written questions as author-
ized under § 2.1018(a)(2), the party or in-
terested governmental participant tak-
ing the deposition shall electronically 
serve a copy of the questions, showing 
each question separately and consecu-
tively numbered, on every other party 
and interested governmental partici-
pant with a notice stating the name 
and address of the person who is to an-
swer them, and the name, description, 
title, and address of the officer before 
whom they are to be asked. Within ten 
days after service, any other party or 
interested governmental participant 
may serve cross-questions. The ques-
tions, cross-questions, and answers 
shall be recorded and signed, and the 
deposition certified, returned, and 
transmitted in electronic form to the 
Secretary of the Commission for entry 
into the electronic docket as in the 
case of a deposition on oral examina-
tion. 

(f) A deposition will not become a 
part of the evidentiary record in the 
hearing unless received in evidence. If 
only part of a deposition is offered in 
evidence by a party or interested gov-
ernmental participant, any other party 
or interested governmental participant 
may introduce any other parts. A party 
or interested governmental participant 
shall not be deemed to make a person 
its own witness for any purpose by tak-
ing his or her deposition. 

(g) A deponent whose deposition is 
taken and the officer taking a deposi-
tion shall be entitled to the same fees 
as are paid for like services in the dis-
trict courts of the United States, to be 
paid by the party or interested govern-
mental participant at whose instance 
the deposition is taken. 

(h) The deponent may be accom-
panied, represented, and advised by 
legal counsel. 

(i)(1) After receiving written notice 
of the deposition under paragraph (a) 
or paragraph (e) of this section, and ten 
days before the scheduled date of the 
deposition, the deponent shall submit 
an electronic index of all documents in 
his or her possession, relevant to the 
subject matter of the deposition, in-
cluding the categories of documents set 
forth in paragraph (i)(2) of this section, 
to all parties and interested govern-
mental participants. The index shall 
identify those records which have al-
ready been made available electroni-
cally. All documents that are not iden-
tical to documents already made avail-
able electronically, whether by reason 
of subsequent modification or by the 
addition of notations, shall be treated 
as separate documents. 

(2) The following material is excluded 
from the initial requirements of § 2.1003 
to be made available electronically, 
but is subject to derivative discovery 
under paragraph (i)(1) of this section— 

(i) Personal records; 
(ii) Travel vouchers; 
(iii) Speeches; 
(iv) Preliminary drafts; 
(v) Marginalia. 
(3) Subject to paragraph (i)(6) of this 

section, any party or interested gov-
ernmental participant may request 
from the deponent a paper copy of any 
or all of the documents on the index 
that have not already been provided 
electronically. 

(4) Subject to paragraph (i)(6) of this 
section, the deponent shall bring a 
paper copy of all documents on the 
index that the deposing party or inter-
ested governmental participant re-
quests that have not already been pro-
vided electronically to an oral deposi-
tion conducted pursuant to paragraph 
(a) of this section, or in the case of a 
deposition taken on written questions 
pursuant to paragraph (e) of this sec-
tion, shall submit such documents with 
the certified deposition. 

(5) Subject to paragraph (i)(6) of this 
section, a party or interested govern-
mental participant may request that 
any or all documents on the index that 
have not already been provided elec-
tronically, and on which it intends to 
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rely at hearing, be made electronically 
available by the deponent. 

(6) The deposing party or interested 
governmental participant shall assume 
the responsibility for the obligations 
set forth in paragraphs (i)(1), (i)(3), 
(i)(4), and (i)(5) of this section when de-
posing someone other than a party or 
interested governmental participant. 

[54 FR 14944, Apr. 14, 1989, as amended at 56 
FR 7797, Feb. 26, 1991; 63 FR 71740, Dec. 30, 
1998; 69 FR 2266, Jan. 14, 2004] 

§ 2.1020 Entry upon land for inspec-
tion. 

(a) Any party, potential party, or in-
terested governmental participant may 
serve on any other party, potential 
party, or interested governmental par-
ticipant a request to permit entry upon 
designated land or other property in 
the possession or control of the party, 
potential party, or interested govern-
mental participant upon whom the re-
quest is served for the purpose of ac-
cess to raw data, inspection and meas-
uring, surveying, photographing, test-
ing, or sampling the property or any 
designated object or operation thereon, 
within the scope of § 2.1018 of this sub-
part. 

(b) The request may be served on any 
party, potential party, or interested 
governmental participant without 
leave of the Commission or the Pre-
siding Officer. 

(c) The request shall describe with 
reasonable particularity the land or 
other property to be inspected either 
by individual item or by category. The 
request shall specify a reasonable time, 
place, and manner of making the in-
spection and performing the related 
acts. 

(d) The party, potential party, or in-
terested governmental participant 
upon whom the request is served shall 
serve on the party, potential party, or 
interested governmental participant 
submitting the request a written re-
sponse within ten days after the serv-
ice of the request. The response shall 
state, with respect to each item or cat-
egory, that inspection and related ac-
tivities will be permitted as requested, 
unless the request is objected to, in 
which case the reasons for objection 
shall be stated. If objection is made to 

part of an item or category, the part 
shall be specified. 

[54 FR 14944, Apr. 14, 1989, as amended at 56 
FR 7797, Feb. 26, 1991] 

§ 2.1021 First prehearing conference. 

(a) In any proceeding involving an 
application for a construction author-
ization for a HLW repository at a geo-
logic repository operations area under 
parts 60 or 63 of this chapter, or an ap-
plication for a license to receive and 
possess high-level radioactive waste at 
a geologic repository operations area 
pursuant to parts 60 or 63 of this chap-
ter, the Commission or the presiding 
officer will direct the parties, inter-
ested governmental participants and 
any petitioners for intervention, or 
their counsel, to appear at a specified 
time and place, within seventy days 
after the notice of hearing is published, 
or such other time as the Commission 
or the presiding officer may deem ap-
propriate, for a conference to: 

(1) Permit identification of the key 
issues in the proceeding; 

(2) Take any steps necessary for fur-
ther identification of the issues; 

(3) Consider all intervention petitions 
to allow the Presiding Officer to make 
such preliminary or final determina-
tion as to the parties and interested 
governmental participants, as may be 
appropriate; 

(4) Establish a schedule for further 
actions in the proceeding; and 

(5) Establish a discovery schedule for 
the proceeding taking into account the 
objective of meeting the three year 
time schedule specified in section 
114(d) of the Nuclear Waste Policy Act 
of 1982, as amended, 42 U.S.C. 10134(d). 

(b) The Presiding Officer may order 
any further formal and informal con-
ferences among the parties and inter-
ested governmental participants in-
cluding teleconferences, to the extent 
that it considers that such a con-
ference would expedite the proceeding. 

(c) A prehearing conference held pur-
suant to this section shall be steno-
graphically reported. 

(d) The Presiding Officer shall enter 
an order which recites the action taken 
at the conference, the schedule for fur-
ther actions in the proceeding, and any 
agreements by the parties, and which 
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identifies the key issues in the pro-
ceeding, makes a preliminary or final 
determination as to the parties and in-
terested governmental participants in 
the proceeding, and provides for the 
submission of status reports on dis-
covery. 

[54 FR 14944, Apr. 14, 1989, as amended at 56 
FR 7797, Feb. 26, 1991; 66 FR 55788, Nov. 2, 
2001; 69 FR 2266, Jan. 14, 2004] 

§ 2.1022 Second prehearing con-
ference. 

(a) The Commission or the presiding 
officer in a proceeding on either an ap-
plication for construction authoriza-
tion for a high-level radioactive waste 
repository at a geologic repository op-
erations area under parts 60 or 63 of 
this chapter, or an application for a li-
cense to receive and possess high-level 
radioactive waste at a geologic reposi-
tory operations area under parts 60 or 
63 of this chapter, shall direct the par-
ties, interested governmental partici-
pants, or their counsel to appear at a 
specified time and place not later than 
thirty days after the Safety Evaluation 
Report is issued by the NRC staff for a 
conference to consider: 

(1) Any amended contentions sub-
mitted, which must be reviewed under 
the criteria in § 2.309(c) of this part; 

(2) Simplification, clarification, and 
specification of the issues; 

(3) The obtaining of stipulations and 
admissions of fact and of the contents 
and authenticity of documents to avoid 
unnecessary proof; 

(4) Identification of witnesses and the 
limitation of the number of expert wit-
nesses, and other steps to expedite the 
presentation of evidence; 

(5) The setting of a hearing schedule; 
(6) Establishing a discovery schedule 

for the proceeding taking into account 
the objective of meeting the three year 
time schedule specified in section 
114(d) of the Nuclear Waste Policy Act 
of 1982, as amended, 42 U.S.C. 10134(d); 
and 

(7) Such other matters as may aid in 
the orderly disposition of the pro-
ceeding. 

(b) A prehearing conference held pur-
suant to this section shall be steno-
graphically reported. 

(c) The Presiding Officer shall enter 
an order which recites the action taken 

at the conference and the agreements 
by the parties, limits the issues or de-
fines the matters in controversy to be 
determined in the proceeding, sets a 
discovery schedule, and sets the hear-
ing schedule. 

[54 FR 14944, Apr. 14, 1989, as amended at 56 
FR 7797, Feb. 26, 1991; 69 FR 2266, Jan. 14, 
2004] 

§ 2.1023 Immediate effectiveness. 
(a) Pending review and final decision 

by the Commission, and initial deci-
sion resolving all issues before the pre-
siding officer in favor of issuance or 
amendment of either an authorization 
to construct a high-level radioactive 
waste repository at a geologic reposi-
tory operations area under parts 60 or 
63 of this chapter, or a license to re-
ceive and possess high-level radioactive 
waste at a geologic repository oper-
ations area under parts 60 or 63 of this 
chapter will be immediately effective 
upon issuance except: 

(1) As provided in any order issued in 
accordance with § 2.342 that stays the 
effectiveness of an initial decision; or 

(2) As otherwise provided by the 
Commission in special circumstances. 

(b) The Director of Nuclear Material 
Safety and Safeguards, notwith-
standing the filing or pendency of an 
appeal or a petition for review pursu-
ant to § 2.1015 of this subpart, promptly 
shall issue a construction authoriza-
tion or a license to receive and possess 
high-level radioactive waste at a geo-
logic respository operations area, or 
amendments thereto, following an ini-
tial decision resolving all issues before 
the Presiding Officer in favor of the li-
censing action, upon making the appro-
priate licensing findings, except— 

(1) As provided in paragraph (c) of 
this section; or 

(2) As provided in any order issued in 
accordance with § 2.342 of this part that 
stays the effectiveness of an initial de-
cision; or 

(3) As otherwise provided by the 
Commission in special circumstances. 

(c)(1) Before the Director of Nuclear 
Material Safety and Safeguards may 
issue a construction authorization or a 
license to receive and possess waste at 
a geologic repository operations area 
in accordance with paragraph (b) of 
this section, the Commission, in the 
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exercise of its supervisory authority 
over agency proceedings, shall under-
take and complete a supervisory exam-
ination of those issues contested in the 
proceeding before the Presiding Officer 
to consider whether there is any sig-
nificant basis for doubting that the fa-
cility will be constructed or operated 
with adequate protection of the public 
health and safety, and whether the 
Commission should take action to sus-
pend or to otherwise condition the ef-
fectiveness of a Presiding Officer deci-
sion that resolves contested issues in a 
proceeding in favor of issuing a con-
struction authorization or a license to 
receive and possess high-level radio-
active waste at a geologic repository 
operations area. This supervisory ex-
amination is not part of the adjudica-
tory proceeding. The Commission shall 
notify the Director in writing when its 
supervisory examination conducted in 
accordance with this paragraph has 
been completed. 

(2) Before the Director of Nuclear 
Material Safety and Safeguards issues 
a construction authorization or a li-
cense to receive and possess high-level 
radioactive waste at a geologic reposi-
tory operations area, the Commission 
shall review those issues that have not 
been contested in the proceeding before 
the Presiding Officer but about which 
the Director must make appropriate 
findings prior to the issuance of such a 
license. The Director shall issue a con-
struction authorization or a license to 
receive and possess high-level radio-
active waste at a geologic repository 
operations area only after written noti-
fication from the Commission of its 
completion of its review under this 
paragraph and of its determination 
that it is appropriate for the Director 
to issue such a construction authoriza-
tion or license. This Commission re-
view of uncontested issues is not part 
of the adjudicatory proceeding. 

(3) No suspension of the effectiveness 
of a Presiding Officer’s initial decision 
or postponement of the Director’s 
issuance of a construction authoriza-
tion or license that results from a 
Commission supervisory examination 
of contested issues under paragraph 
(c)(1) of this section or a review of 
uncontested issues under paragraph 
(c)(2) of this section will be entered ex-

cept in writing with a statement of the 
reasons. Such suspension or postpone-
ment will be limited to such period as 
is necessary for the Commission to re-
solve the matters at issue. If the super-
visory examination results in a suspen-
sion of the effectiveness of the Pre-
siding Officer’s initial decision under 
paragraph (c)(1) of this section, the 
Commission will take review of the de-
cision sua sponte and further pro-
ceedings relative to the contested mat-
ters at issue will be in accordance with 
procedures for participation by the 
DOE, the NRC staff, or other parties 
and interested governmental partici-
pants to the Presiding Officer pro-
ceeding established by the Commission 
in its written statement of reasons. If a 
postponement results from a review 
under paragraph (c)(2) of this section, 
comments on the uncontested matters 
at issue may be filed by the DOE with-
in ten days of service of the Commis-
sion’s written statement. 

[54 FR 14944, Apr. 14, 1989, as amended at 56 
FR 7797, Feb. 26, 1991; 66 FR 55789, Nov. 2, 
2001; 69 FR 2266, Jan. 14, 2004] 

§ 2.1025 Authority of the Presiding Of-
ficer to dispose of certain issues on 
the pleadings. 

(a) Any party may move, with or 
without supporting affidavits, for a de-
cision by the Presiding Officer in that 
party’s favor as to all or any part of 
the matters involved in the proceeding. 
The moving party shall annex to the 
motion a separate, short, and concise 
statement of the material facts as to 
which the moving party contends that 
there is no genuine issue to be heard. 
Motions may be filed at any time. Any 
other party may file an answer sup-
porting or opposing the motion, with 
or without affidavits, within twenty 
(20) days after service of the motion. 
The party shall annex to any answer 
opposing the motion a separate, short, 
and concise, statement of the material 
facts as to which it is contended there 
exists a genuine issue to be heard. All 
material facts set forth in the state-
ment to be filed by the moving party 
will be deemed to be admitted unless 
controverted by the statement required 
to be filed by the opposing party. The 
opposing party may, within ten (10) 
days after service, respond in writing 
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to new facts and arguments presented 
in any statement filed in support of the 
motion. No further supporting state-
ments or responses thereto may be en-
tertained. The Presiding Officer may 
dismiss summarily or hold in abeyance 
motions filed shortly before the hear-
ing commences or during the hearing if 
the other parties or the Presiding Offi-
cer would be required to divert sub-
stantial resources from the hearing in 
order to respond adequately to the mo-
tion. 

(b) Affidavits must set forth those 
facts that would be admissible in evi-
dence and show affirmatively that the 
affiant is competent to testify to the 
matters stated therein. The Presiding 
Officer may permit affidavits to be sup-
plemented or opposed by further affida-
vits. When a motion for summary dis-
position is made and supported as pro-
vided in this section, a party opposing 
the motion may not rest upon the mere 
allegations or denials of its answer; its 
answer by affidavits or as otherwise 
provided in this section must set forth 
specific facts showing that there is a 
genuine issue of fact. If no such answer 
is filed, the decision sought, if appro-
priate, must be rendered. 

(c) The Presiding Officer shall render 
the decision sought if the filings in the 
proceeding show that there is no gen-
uine issue as to any material fact and 
that the moving party is entitled to a 
decision as a matter of law. However, 
in any proceeding involving a construc-
tion authorization for a geologic repos-
itory operations area, the procedure 
described in this section may be used 
only for the determination of specific 
subordinate issues and may not be used 
to determine the ultimate issue as to 
whether the authorization must be 
issued. 

[56 FR 7798, Feb. 26, 1991] 

§ 2.1026 Schedule. 
(a) Subject to paragraphs (b) and (c) 

of this section, the Presiding Officer 
shall adhere to the schedule set forth 
in appendix D of this part. 

(b)(1) Pursuant to § 2.307, the pre-
siding officer may approve extensions 
of no more than fifteen (15) days be-
yond any required time set forth in 
this subpart for a filing by a party to 
the proceeding. Except in the case of 

exceptional and unforseen cir-
cumstances, requests for extensions of 
more than fifteen (15) days must be 
filed no later than five (5) days in ad-
vance of the required time set forth in 
this subpart for a filing by a party to 
the proceeding. 

(2) Extensions beyond 15 days must 
be referred to the Commission. If the 
Commission does not disapprove the 
extension within 10 days of receiving 
the request, the extension will be effec-
tive. If the Commission disapproves the 
extension, the date which was the sub-
ject of the extension request will be set 
for 5 days after the Commission’s dis-
approval action. 

(c)(1) The Presiding Officer may 
delay the issuance of an order up to 
thirty days beyond the time set forth 
for the issuance in appendix D. 

(2) If the Presiding Officer antici-
pates that the issuance of an order will 
not occur until after the thirty day ex-
tension specified in paragraph (c)(1) of 
this section, the Presiding Officer shall 
notify the Commission at least ten 
days in advance of the scheduled date 
for the milestone and provide a jus-
tification for the delay. 

[56 FR 7798, Feb. 26, 1991, as amended at 69 
FR 2266, Jan. 14, 2004] 

§ 2.1027 Sua sponte. 

In any initial decision in a pro-
ceeding on an application for a con-
struction authorization for a high-level 
radioactive waste repository at a geo-
logic repository operations area under 
parts 60 or 63 of this chapter, or an ap-
plication for a license to receive and 
possess high-level radioactive waste at 
a geologic repository operations area 
under parts 60 or 63 of this chapter, the 
Presiding Officer, other than the Com-
mission, shall make findings of fact 
and conclusions of law on, and other-
wise give consideration to, only those 
matters put into controversy by the 
parties and determined to be litigable 
issues in the proceeding. 

[69 FR 2266, Jan. 14, 2004] 
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