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(7) Total number of specimens re-
ported as invalid; and 

(8) Number of specimens reported as 
rejected for testing and the reason for 
the rejection. 

Subpart H—Determining Fitness- 
for-Duty Policy Violations and 
Determining Fitness 

§ 26.181 Purpose. 
This subpart contains requirements 

for determining whether a donor has 
violated the FFD policy and for mak-
ing a determination of fitness. 

§ 26.183 Medical review officer. 
(a) Qualifications. The MRO shall be 

knowledgeable of this part and of the 
FFD policies of the licensees and other 
entities for whom the MRO provides 
services. The MRO shall be a physician 
holding either a Doctor of Medicine or 
Doctor of Osteopathy degree who is li-
censed to practice medicine by any 
State or Territory of the United 
States, the District of Columbia, or the 
Commonwealth of Puerto Rico. By 
March 31, 2010, the MRO shall have 
passed an examination administered by 
a nationally-recognized MRO certifi-
cation board or subspecialty board for 
medical practitioners in the field of 
medical review of Federally mandated 
drug tests. 

(b) Relationships. The MRO may be an 
employee of the licensee or other enti-
ty or a contractor. However, the MRO 
may not be an employee or agent of, or 
have any financial interest in, an HHS- 
certified laboratory or a contracted op-
erator of a licensee testing facility for 
whom the MRO reviews drug test re-
sults. Additionally, the MRO may not 
derive any financial benefit by having 
the licensee or other entity use a spe-
cific drug testing laboratory or li-
censee testing facility operating con-
tractor and may not have any agree-
ment with such parties that may be 
construed as a potential conflict of in-
terest. Examples of relationships be-
tween laboratories and MROs that cre-
ate conflicts of interest, or the appear-
ance of such conflicts, include, but are 
not limited to— 

(1) The laboratory employs an MRO 
who reviews test results produced by 
the laboratory; 

(2) The laboratory has a contract or 
retainer with the MRO for the review 
of test results produced by the labora-
tory; 

(3) The laboratory designates which 
MRO the licensee or other entity is to 
use, gives the licensee or other entity a 
slate of MROs from which to choose, or 
recommends certain MROs; 

(4) The laboratory gives the licensee 
or other entity a discount or other in-
centive to use a particular MRO; 

(5) The laboratory has its place of 
business co-located with that of an 
MRO or MRO staff who review test re-
sults produced by the laboratory; or 

(6) The laboratory permits an MRO, 
or an MRO’s organization, to have a fi-
nancial interest in the laboratory. 

(c) Responsibilities. The primary role 
of the MRO is to review and interpret 
positive, adulterated, substituted, in-
valid, and at the licensee’s or other en-
tity’s discretion, dilute test results ob-
tained through the licensee’s or other 
entity’s testing program and to iden-
tify any evidence of subversion of the 
testing process. The MRO is also re-
sponsible for identifying any issues as-
sociated with collecting and testing 
specimens, and for advising and assist-
ing FFD program management in plan-
ning and overseeing the overall FFD 
program. 

(1) In carrying out these responsibil-
ities, the MRO shall examine alternate 
medical explanations for any positive, 
adulterated, substituted, invalid, or, at 
the licensee’s or other entity’s discre-
tion, dilute test result. This action 
may include, but is not limited to, con-
ducting a medical interview with the 
donor, reviewing the donor’s medical 
history, or reviewing any other rel-
evant biomedical factors. The MRO 
shall review all medical records that 
the donor may make available when a 
positive, adulterated, substituted, in-
valid, or dilute test result could have 
resulted from responsible use of legally 
prescribed medication, a documented 
condition or disease state, or the dem-
onstrated physiology of the donor. 

(2) The MRO may only consider the 
results of tests of specimens that are 
collected and processed under this part, 
including the results of testing split 
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specimens, in making his or her deter-
mination, as long as those split speci-
mens have been stored and tested 
under the procedures described in this 
part. 

(d) MRO staff. Individuals who pro-
vide administrative support to the 
MRO may be employees of a licensee or 
other entity, employees of the MRO, or 
employees of an organization with 
whom a licensee or other entity con-
tracts for MRO services. Employees of 
a licensee or other entity who serve 
MRO staff functions may also perform 
other duties for the licensee or other 
entity and need not be under the direc-
tion of the MRO while performing 
those other duties. 

(1) Direction of MRO staff activities. 
MROs shall be directly responsible for 
all administrative, technical, and pro-
fessional activities of individuals who 
are serving MRO staff functions while 
they are performing those functions, 
and those functions must be under the 
MRO’s direction. 

(i) The duties of MRO staff must be 
maintained independent from any 
other activity or interest of a licensee 
or other entity, in order to protect the 
integrity of the MRO function and do-
nors’ privacy. 

(ii) An MRO’s responsibilities for di-
recting MRO staff must include, but 
are not limited to, ensuring that— 

(A) The procedures being performed 
by MRO staff meet NRC regulations 
and HHS’ and professional standards of 
practice; 

(B) Records and other donor personal 
information are maintained confiden-
tial by MRO staff and are not released 
to other individuals or entities, except 
as permitted under this part; 

(C) Data transmission is secure; and 
(D) Drug test results are reported to 

the licensee’s or other entity’s des-
ignated reviewing official only as re-
quired by this part. 

(iii) The MRO may not delegate any 
of his or her responsibilities for direct-
ing MRO staff to any other individual 
or entity, except another MRO. 

(2) MRO staff responsibilities. MRO 
staff may perform routine administra-
tive support functions, including re-
ceiving test results, reviewing negative 
test results, and scheduling interviews 
for the MRO. 

(i) The staff under the direction of 
the MRO may receive, review, and re-
port negative test results to the licens-
ee’s or other entity’s designated rep-
resentative. 

(ii) The staff reviews of positive, 
adulterated, substituted, invalid, and, 
at the licensee’s or other entity’s dis-
cretion, dilute test results must be lim-
ited to reviewing the custody-and-con-
trol form to determine whether it con-
tains any errors that may require cor-
rective action and to ensure that it is 
consistent with the information on the 
MRO’s copy. The staff may resolve er-
rors in custody-and-control forms that 
require corrective action(s), but shall 
forward the custody-and-control forms 
to the MRO for review and approval of 
the resolution. 

(iii) The staff may not conduct inter-
views with donors to discuss positive, 
adulterated, substituted, invalid, or di-
lute test results nor request medical 
information from a donor. Only the 
MRO may request and review medical 
information related to a positive, adul-
terated, substituted, or invalid test re-
sult or other matter from a donor. 

(iv) Staff may not report nor discuss 
with any individuals other than the 
MRO and other MRO staff any positive, 
adulterated, substituted, invalid, or di-
lute test results received from the 
HHS-certified laboratory before those 
results have been reviewed and con-
firmed by the MRO. Any MRO staff dis-
cussions of confirmed positive, adulter-
ated, substituted, invalid, or dilute test 
results must be limited to discussions 
only with the licensee’s or other enti-
ty’s FFD program personnel and may 
not reveal quantitative test results or 
any personal medical information 
about the donor that the MRO may 
have obtained in the course of review-
ing confirmatory test results from the 
HHS-certified laboratory. 

§ 26.185 Determining a fitness-for-duty 
policy violation. 

(a) MRO review required. A positive, 
adulterated, substituted, dilute, or in-
valid drug test result does not auto-
matically identify an individual as 
having used drugs in violation of the 
NRC’s regulations, or the licensee’s or 
other entity’s FFD policy, or as having 
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attempted to subvert the testing proc-
ess. An individual who has a detailed 
knowledge of possible alternate med-
ical explanations is essential to the re-
view of the results. The MRO shall re-
view all positive, adulterated, sub-
stituted, and invalid test results from 
the HHS-certified laboratory to deter-
mine whether the donor has violated 
the FFD policy before reporting the re-
sults to the licensee’s or other entity’s 
designated representative. 

(b) Reporting of initial test results pro-
hibited. Neither the MRO nor MRO staff 
may report positive, adulterated, sub-
stituted, dilute, or invalid initial test 
results that are received from the HHS- 
certified laboratory to the licensee or 
other entity. 

(c) Discussion with the donor. Before 
determining that a positive, adulter-
ated, substituted, dilute, or invalid test 
result or other occurrence is an FFD 
policy violation and reporting it to the 
licensee or other entity, the MRO shall 
give the donor an opportunity to dis-
cuss the test result or other occurrence 
with the MRO, except as described in 
paragraph (d) of this section. After this 
discussion, if the MRO determines that 
a positive, adulterated, substituted, di-
lute, or invalid test result or other oc-
currence is an FFD policy violation, 
the MRO shall immediately notify the 
licensee’s or other entity’s designated 
representative. 

(d) Donor unavailability. The MRO 
may determine that a positive, adulter-
ated, substituted, dilute, or invalid test 
result or other occurrence is an FFD 
policy violation without having dis-
cussed the test result or other occur-
rence directly with the donor in the 
following three circumstances: 

(1) The MRO has made and docu-
mented contact with the donor and the 
donor expressly declined the oppor-
tunity to discuss the test result or 
other occurrence that may constitute 
an FFD policy violation; 

(2) A representative of the licensee or 
other entity, or an MRO staff member, 
has successfully made and documented 
contact with the donor and has in-
structed him or her to contact the 
MRO, and more than 1 business day has 
elapsed since the date on which the li-
censee’s representative or MRO’s staff 

member successfully contacted the 
donor; or 

(3) The MRO, after making all rea-
sonable efforts and documenting the 
dates and time of those efforts, has 
been unable to contact the donor. Rea-
sonable efforts include, at a minimum, 
three attempts, spaced reasonably over 
a 24-hour period, to reach the donor at 
the day and evening telephone numbers 
listed on the custody-and-control form. 

(e) Additional opportunity for discus-
sion. If the MRO determines that the 
donor has violated the FFD policy 
without having discussed the positive, 
adulterated, substituted, dilute, or in-
valid test result or other occurrence di-
rectly with the donor, the donor may, 
on subsequent notification of the MRO 
determination and within 30 days of 
that notification, present to the MRO 
information documenting the cir-
cumstances, including, but not limited 
to, serious illness or injury, which un-
avoidably prevented the donor from 
being contacted by the MRO or a rep-
resentative of the licensee or other en-
tity, or from contacting the MRO in a 
timely manner. On the basis of this in-
formation, the MRO may reopen the 
procedure for determining whether the 
donor’s test result or other occurrence 
is an FFD policy violation and permit 
the individual to present information 
related to the issue. The MRO may 
modify the initial determination based 
on an evaluation of the information 
provided. 

(f) Review of invalid specimens. (1) If 
the HHS-certified laboratory reports 
an invalid result, the MRO shall con-
sult with the laboratory to determine 
whether additional testing by another 
HHS-certified laboratory may be useful 
in determining and reporting a positive 
or adulterated test result. If the MRO 
and the laboratory agree that further 
testing would be useful, the HHS-cer-
tified laboratory shall forward the 
specimen to a second laboratory for ad-
ditional testing. 

(2) If the MRO and the laboratory 
agree that further testing would not be 
useful and there is no technical expla-
nation for the result, the MRO shall 
contact the donor and determine 
whether there is an acceptable medical 
explanation for the invalid result. If 
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there is an acceptable medical expla-
nation, the MRO shall report to the li-
censee or other entity that the test re-
sult is not an FFD policy violation, but 
that a negative test result was not ob-
tained. If the medical reason for the in-
valid result is, in the opinion of the 
MRO, a temporary condition, the li-
censee or other entity shall collect a 
second urine specimen from the donor 
as soon as reasonably practical and 
rely on the MRO’s review of the test re-
sults from the second collection. The 
second specimen collected for the pur-
poses of this paragraph may not be col-
lected under direct observation. If the 
medical reason for the invalid result 
would similarly affect the testing of 
another urine specimen, the MRO may 
authorize an alternative method for 
drug testing. Licensees and other enti-
ties may not impose sanctions for an 
invalid test result due to a medical 
condition. 

(3) If the MRO and the laboratory 
agree that further testing would not be 
useful and there is no legitimate tech-
nical or medical explanation for the in-
valid test result, the MRO shall require 
that a second collection take place as 
soon as practical under direct observa-
tion. The licensee or other entity shall 
rely on the MRO’s review of the test re-
sults from the directly observed collec-
tion. 

(g) Review of dilute specimens. (1) If 
the HHS-certified laboratory reports 
that a specimen is dilute and that 
drugs or drug metabolites were de-
tected in the specimen at or above the 
cutoff levels specified in this part or 
the licensee’s or other entity’s more 
stringent cutoff levels, and the MRO 
determines that there is no legitimate 
medical explanation for the presence of 
the drugs or drug metabolites in the 
specimen, and a clinical examination, 
if required under paragraph (g)(4) of 
this section, has been conducted, the 
MRO shall determine that the drug 
test results are positive and that the 
donor has violated the FFD policy. 

(2) If the licensee or other entity re-
quires the HHS-certified laboratory to 
conduct the special analysis of dilute 
specimens permitted in § 26.163(a)(2), 
the results of the special analysis are 
positive, the MRO determines that 
there is no legitimate medical expla-

nation for the presence of the drug(s) 
or drug metabolite(s) in the specimen, 
and a clinical examination, if required 
under paragraph (g)(4) of this section, 
has been conducted under paragraph (j) 
of this section, the MRO shall deter-
mine whether the positive and dilute 
specimen is a refusal to test. If the 
MRO does not have sufficient reason to 
believe that the positive and dilute 
specimen is a subversion attempt, he or 
she shall determine that the drug test 
results are positive and that the donor 
has violated the FFD policy. When de-
termining whether the donor has di-
luted the specimen in a subversion at-
tempt, the MRO shall also consider the 
following circumstances, if applicable: 

(i) The donor has presented, at this 
or a previous collection, a urine speci-
men that the HHS-certified laboratory 
reported as being substituted, adulter-
ated, or invalid to the MRO and the 
MRO determined that there is no ade-
quate technical or medical explanation 
for the result; 

(ii) The donor has presented a urine 
specimen of 30 mL or more that falls 
outside the required temperature 
range, even if a subsequent directly ob-
served collection was performed; or 

(iii) The collector observed conduct 
clearly and unequivocally indicating 
an attempt to dilute the specimen. 

(3) If a dilute specimen was collected 
under direct observation, the MRO may 
require the laboratory to conduct con-
firmatory testing at the LOD for any 
drugs or drug metabolites, as long as 
each drug class is evaluated as required 
by § 26.31(d)(1)(ii). 

(4) If the drugs detected in a dilute 
specimen are any opium, opiate, or 
opium derivative (e.g., morphine/co-
deine), or if the drugs or metabolites 
detected indicate the use of prescrip-
tion or over-the-counter medications, 
before determining that the donor has 
violated the FFD policy under para-
graph (a) of this section, the MRO or 
his/her designee, who shall also be a li-
censed physician with knowledge of the 
clinical signs of drug abuse, shall con-
duct the clinical examination for abuse 
of these substances that is required in 
paragraph (j) of this section. An eval-
uation for clinical evidence of abuse is 
not required if the laboratory confirms 
the presence of 6–AM (i.e., the presence 
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of this metabolite is proof of heroin 
use) in the dilute specimen. 

(5) An MRO review is not required for 
specimens that the HHS-certified lab-
oratory reports as negative and dilute. 
The licensee or other entity may not 
take any administrative actions or im-
pose any sanctions on a donor who sub-
mits a negative and dilute specimen. 

(h) Review of substituted specimens. (1) 
If the HHS-certified laboratory reports 
a specimen as substituted (i.e., the cre-
atinine concentration is less than 2 mg/ 
dL and the specific gravity is less than 
or equal to 1.0010 or equal to or greater 
than 1.0200), the MRO shall contact the 
donor and offer the donor an oppor-
tunity to provide a legitimate medical 
explanation for the substituted result. 
The burden of proof resides solely with 
the donor, who must provide legitimate 
medical evidence within 5 business 
days that he or she produced the speci-
men for which the HHS-certified lab-
oratory reported a substituted result. 
Any medical evidence must be sub-
mitted through a physician who is ex-
perienced and qualified in the medical 
issues involved, as verified by the 
MRO. Claims of excessive hydration, or 
claims based on unsubstantiated per-
sonal characteristics, including, but 
not limited to, race, gender, diet, and 
body weight, are not acceptable evi-
dence without medical studies which 
demonstrate that the donor did 
produce the laboratory result. 

(2) If the MRO determines that there 
is no legitimate medical explanation 
for the substituted test result, the 
MRO shall report to the licensee or 
other entity that the specimen was 
substituted. 

(3) If the MRO determines that there 
is a legitimate medical explanation for 
the substituted test result and no drugs 
or drug metabolites were detected in 
the specimen, the MRO shall report to 
the licensee or other entity that no 
FFD policy violation has occurred. 

(i) Review of adulterated specimens. (1) 
If the HHS-certified laboratory reports 
a specimen as adulterated with a spe-
cific substance, the MRO shall contact 
the donor and offer the donor an oppor-
tunity to provide a legitimate medical 
explanation for the adulterated result. 
The burden of proof resides solely with 
the donor, who must provide legitimate 

medical evidence within 5 business 
days that he or she produced the adul-
terated result. Any medical evidence 
must be submitted through a physician 
experienced and qualified in the med-
ical issues involved, as verified by the 
MRO. 

(2) If the MRO determines there is no 
legitimate medical explanation for the 
adulterated test result, the MRO shall 
report to the licensee or other entity 
that the specimen is adulterated. 

(3) If the MRO determines that there 
is a legitimate medical explanation for 
the adulterated test result and no 
drugs or drug metabolites were de-
tected in the specimen, the MRO shall 
report to the licensee or other entity 
that no FFD policy violation has oc-
curred. 

(j) Review for opiates, prescription and 
over-the-counter medications. (1) If the 
MRO determines that there is no legiti-
mate medical explanation for a posi-
tive confirmatory test result for opi-
ates and before the MRO determines 
that the test result is a violation of the 
FFD policy, the MRO or his/her des-
ignee, who shall also be a licensed phy-
sician with knowledge of the clinical 
signs of drug abuse, shall determine 
that there is clinical evidence, in addi-
tion to the positive confirmatory test 
result, that the donor has illegally 
used opium, an opiate, or an opium de-
rivative (e.g., morphine/codeine). This 
requirement does not apply if the lab-
oratory confirms the presence of 6-AM 
(i.e., the presence of this metabolite is 
proof of heroin use), or the morphine or 
codeine concentration is equal to or 
greater than 15,000 ng/mL and the 
donor does not present a legitimate 
medical explanation for the presence of 
morphine or codeine at or above this 
concentration. The MRO may not de-
termine that the consumption of food 
products is a legitimate medical expla-
nation for the presence of morphine or 
codeine at or above this concentration. 

(2) If the MRO determines that there 
is no legitimate medical explanation 
for a positive confirmatory test result 
for drugs other than opiates that are 
commonly prescribed or included in 
over-the-counter preparations (e.g., 
benzodiazepines in the first case, bar-
biturates in the second) and are listed 
in the licensee’s or other entity’s panel 
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of substances to be tested, the MRO 
shall determine whether there is clin-
ical evidence, in addition to the posi-
tive confirmatory test result, of abuse 
of any of these substances or their de-
rivatives. 

(3) If the MRO determines that the 
donor has used another individual’s 
prescription medication, including a 
medication containing opiates, and no 
clinical evidence of drug abuse is 
found, the MRO shall report to the li-
censee or other entity that the donor 
has misused a prescription medication. 
If the MRO determines that the donor 
has used another individual’s prescrip-
tion medication and clinical evidence 
of drug abuse is found, the MRO shall 
report to the licensee that the donor 
has violated the FFD policy. 

(4) In determining whether a legiti-
mate medical explanation exists for a 
positive confirmatory test result for 
opiates or prescription or over-the- 
counter medications, the MRO may 
consider the use of a medication from a 
foreign country. The MRO shall exer-
cise professional judgment consistently 
with the following principles: 

(i) There can be a legitimate medical 
explanation only with respect to a drug 
that is obtained legally in a foreign 
country; 

(ii) There can be a legitimate medical 
explanation only with respect to a drug 
that has a legitimate medical use. Use 
of a drug of abuse (e.g., heroin, PCP) or 
any other substance that cannot be 
viewed as having a legitimate medical 
use can never be the basis for a legiti-
mate medical explanation, even if the 
drug is obtained legally in a foreign 
country; and 

(iii) Use of the drug can form the 
basis of a legitimate medical expla-
nation only if it is used consistently 
with its proper and intended medical 
purpose. 

(5) The MRO may not consider con-
sumption of food products, supple-
ments, or other preparations con-
taining substances that may result in a 
positive confirmatory drug test result, 
including, but not limited to supple-
ments containing hemp products or 
coca leaf tea, as a legitimate medical 
explanation for the presence of drugs 
or drug metabolites in the urine speci-
men above the cutoff levels specified in 

§ 26.163 or a licensee’s or other entity’s 
more stringent cutoff levels. 

(6) The MRO may not consider the 
use of any drug contained in Schedule 
I of section 202 of the Controlled Sub-
stances Act [21 U.S.C. 812] as a legiti-
mate medical explanation for a posi-
tive confirmatory drug test result, 
even if the drug may be legally pre-
scribed and used under State law. 

(k) Results consistent with legitimate 
drug use. If the MRO determines that 
there is a legitimate medical expla-
nation for a positive confirmatory drug 
test result, and that the use of a drug 
identified through testing was in the 
manner and at the dosage prescribed, 
and the results do not reflect a lack of 
reliability or trustworthiness, then the 
donor has not violated the licensee’s or 
other entity’s FFD policy. The MRO 
shall report to the licensee or other en-
tity that no FFD policy violation has 
occurred. The MRO shall further evalu-
ate the positive confirmatory test re-
sult and medical explanation to deter-
mine whether use of the drug and/or 
the medical condition poses a potential 
risk to public health and safety as a re-
sult of the individual being impaired 
while on duty. If the MRO determines 
that such a risk exists, he or she shall 
ensure that a determination of fitness 
is performed. 

(l) Retesting authorized. Should the 
MRO question the accuracy or sci-
entific validity of a positive, adulter-
ated, substituted, or invalid test result, 
only the MRO is authorized to order re-
testing of an aliquot of the original 
specimen or the analysis of any split 
specimen (Bottle B) in order to deter-
mine whether the FFD policy has been 
violated. Retesting must be performed 
by a second HHS-certified laboratory. 
The MRO is also the only individual 
who may authorize a reanalysis of an 
aliquot of the original specimen or an 
analysis of any split specimen (Bottle 
B) in response to a request from the 
donor tested. 

(m) Result scientifically insufficient. 
Based on the review of inspection and 
audit reports, quality control data, 
multiple specimens, and other perti-
nent results, the MRO may determine 
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that a positive, adulterated, sub-
stituted or invalid test result is sci-
entifically insufficient for further ac-
tion and may declare that a drug or va-
lidity test result is not an FFD policy 
violation, but that a negative test re-
sult was not obtained. In this situa-
tion, the MRO may request retesting of 
the original specimen before making 
this decision. The MRO is neither ex-
pected nor required to request such re-
testing, unless in the sole opinion of 
the MRO, such retesting is warranted. 
The MRO may request that the rea-
nalysis be performed by the same lab-
oratory, or that an aliquot of the origi-
nal specimen be sent for reanalysis to 
another HHS-certified laboratory. The 
licensee testing facility and the HHS- 
certified laboratory shall assist in this 
review process, as requested by the 
MRO, by making available the indi-
vidual(s) responsible for day-to-day 
management of the licensee testing fa-
cility or the HHS-certified laboratory, 
or other individuals who are forensic 
toxicologists or who have equivalent 
forensic experience in urine drug test-
ing, to provide specific consultation as 
required by the MRO. 

(n) Evaluating results from a second 
laboratory. After a second laboratory 
tests an aliquot of a single specimen or 
the split (Bottle B) specimen, the MRO 
shall take the following actions if the 
second laboratory reports the following 
results: 

(1) If the second laboratory recon-
firms any positive test results, the 
MRO may report an FFD policy viola-
tion to the licensee or other entity; 

(2) If the second laboratory recon-
firms any adulterated, substituted, or 
invalid validity test results, the MRO 
may report an FFD policy violation to 
the licensee or other entity; 

(3) If the second laboratory does not 
reconfirm the positive test results, the 
MRO shall report that no FFD policy 
violation has occurred; or 

(4) If the second laboratory does not 
reconfirm the adulterated, substituted, 
or invalid validity test results, the 
MRO shall report that no FFD policy 
violation has occurred. 

(o) Re-authorization after a first viola-
tion for a positive test result. The MRO is 
responsible for reviewing drug test re-
sults from an individual whose author-

ization was terminated or denied for a 
first violation of the FFD policy in-
volving a confirmed positive drug test 
result and who is being considered for 
re-authorization. In order to determine 
whether subsequent positive confirm-
atory drug test results represent new 
drug use or remaining metabolites 
from the drug use that initially re-
sulted in the FFD policy violation, the 
MRO shall request from the HHS-cer-
tified laboratory, and the laboratory 
shall provide, quantitation of the test 
results and other information nec-
essary to make the determination. If 
the drug for which the individual first 
tested positive was marijuana and the 
confirmatory assay for delta-9- 
tetrahydrocannabinol-9-carboxylic acid 
yields a positive result, the MRO shall 
determine whether the confirmatory 
test result indicates further marijuana 
use since the first positive test result, 
or whether the test result is consistent 
with the level of delta-9- 
tetrahydrocannabinol-9-carboxylic acid 
that would be expected if no further 
marijuana use had occurred. If the test 
result indicates that no further mari-
juana use has occurred since the first 
positive test result, then the MRO 
shall declare the drug test result as 
negative. 

(p) Time to complete MRO review. The 
MRO shall complete his or her review 
of positive, adulterated, substituted, 
and invalid test results and, in in-
stances when the MRO determines that 
there is no legitimate medical expla-
nation for the test result(s), notify the 
licensee’s or other entity’s designated 
representative within 10 business days 
of an initial positive, adulterated, sub-
stituted, or invalid test result. The 
MRO shall notify the licensee or other 
entity of the results of his or her re-
view in writing and in a manner de-
signed to ensure the confidentiality of 
the information. 

§ 26.187 Substance abuse expert. 
(a) Implementation. By March 31, 2010, 

any SAEs on whom licensees and other 
entities rely to make determinations 
of fitness under this part shall meet 
the requirements of this section. An 
MRO who meets the requirements of 
this section may serve as both an MRO 
and as an SAE. 
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(b) Credentials. An SAE shall have at 
least one of the following credentials: 

(1) A licensed physician; 
(2) A licensed or certified social 

worker; 
(3) A licensed or certified psycholo-

gist; 
(4) A licensed or certified employee 

assistance professional; or 
(5) An alcohol and drug abuse coun-

selor certified by the National Associa-
tion of Alcoholism and Drug Abuse 
Counselors Certification Commission 
or by the International Certification 
Reciprocity Consortium/Alcohol and 
Other Drug Abuse. 

(c) Basic knowledge. An SAE shall be 
knowledgeable in the following areas: 

(1) Demonstrated knowledge of and 
clinical experience in the diagnosis and 
treatment of alcohol and controlled- 
substance abuse disorders; 

(2) Knowledge of the SAE function as 
it relates to the public’s interests in 
the duties performed by the individuals 
who are subject to this subpart; and 

(3) Knowledge of this part and any 
changes thereto. 

(d) Qualification training. SAEs shall 
receive qualification training on the 
following subjects: 

(1) Background, rationale, and scope 
of this part; 

(2) Key drug testing requirements of 
this part, including specimen collec-
tion, laboratory testing, MRO review, 
and problems in drug testing; 

(3) Key alcohol testing requirements 
of this part, including specimen collec-
tion, the testing process, and problems 
in alcohol tests; 

(4) SAE qualifications and prohibi-
tions; 

(5) The role of the SAE in making de-
terminations of fitness and the return- 
to-duty process, including the initial 
evaluation, referrals for education and/ 
or treatment, the followup evaluation, 
continuing treatment recommenda-
tions, and the followup testing plan; 

(6) Procedures for SAE consultation 
and communication with licensees or 
other entities, MROs, and treatment 
providers; 

(7) Reporting and recordkeeping re-
quirements of this part; and 

(8) Issues that SAEs confront in car-
rying out their duties under this part. 

(e) Continuing education. During each 
3-year period following completion of 
initial qualification training, the SAE 
shall complete continuing education 
consisting of at least 12 continuing pro-
fessional education hours relevant to 
performing SAE functions. 

(1) This continuing education must 
include material concerning new tech-
nologies, interpretations, recent guid-
ance, rule changes, and other informa-
tion about developments in SAE prac-
tice pertaining to this part, since the 
time the SAE met the qualification 
training requirements of this section. 

(2) Continuing education activities 
must include documented assessment 
tools to assist in determining that the 
SAE has learned the material. 

(f) Documentation. The SAE shall 
maintain documentation showing that 
he or she currently meets all require-
ments of this section. The SAE shall 
provide this documentation on request 
to NRC representatives, licensees, or 
other entities who are relying on or 
contemplating relying on the SAE’s 
services, and to other individuals and 
entities, as required by § 26.37. 

(g) Responsibilities and prohibitions. 
The SAE shall evaluate individuals 
who have violated the substance abuse 
provisions of an FFD policy and make 
recommendations concerning edu-
cation, treatment, return to duty, fol-
lowup drug and alcohol testing, and 
aftercare. The SAE is not an advocate 
for the licensee or other entity, or the 
individual. The SAE’s function is to 
protect public health and safety and 
the common defense and security by 
professionally evaluating the indi-
vidual and recommending appropriate 
education/treatment, follow-up tests, 
and aftercare. 

(1) The SAE is authorized to make 
determinations of fitness in at least 
the following three circumstances: 

(i) When potentially disqualifying 
FFD information has been identified 
regarding an individual who has ap-
plied for authorization under this part; 

(ii) When an individual has violated 
the substance abuse provisions of a li-
censee’s or other entity’s FFD policy; 
and 

(iii) When an individual may be im-
paired by alcohol, prescription or over- 
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the-counter medications, or illegal 
drugs. 

(2) After determining the best rec-
ommendation for assisting the indi-
vidual, the SAE shall serve as a refer-
ral source to assist the individual’s 
entry into an education and/or treat-
ment program. 

(i) To prevent the appearance of a 
conflict of interest, the SAE may not 
refer an individual requiring assistance 
to his or her private practice or to a 
person or organization from whom the 
SAE receives payment or in which the 
SAE has a financial interest. The SAE 
is precluded from making referrals to 
entities with whom the SAE is finan-
cially associated. 

(ii) There are four exceptions to the 
prohibitions contained in the preceding 
paragraph. The SAE may refer an indi-
vidual to any of the following providers 
of assistance, regardless of his or her 
relationship with them: 

(A) A public agency (e.g., treatment 
facility) operated by a state, county, or 
municipality; 

(B) A person or organization under 
contract to the licensee or other entity 
to provide alcohol or drug treatment 
and/or education services (e.g., the li-
censee’s or other entity’s contracted 
treatment provider); 

(C) The sole source of therapeutically 
appropriate treatment under the indi-
vidual’s health insurance program 
(e.g., the single substance abuse in-pa-
tient treatment program made avail-
able by the individual’s insurance cov-
erage plan); or 

(D) The sole source of therapeutically 
appropriate treatment reasonably 
available to the individual (e.g., the 
only treatment facility or education 
program reasonably located within the 
general commuting area). 

§ 26.189 Determination of fitness. 
(a) A determination of fitness is the 

process entered when there are indica-
tions that an individual specified in 
§ 26.4(a) through (e), and at the licens-
ee’s or other entity’s discretion as 
specified in § 26.4(f) and (g), may be in 
violation of the licensee’s or other en-
tity’s FFD policy or is otherwise un-
able to safely and competently perform 
his or her duties. A determination of 
fitness must be made by a licensed or 

certified professional who is appro-
priately qualified and has the nec-
essary clinical expertise, as verified by 
the licensee or other entity, to evalu-
ate the specific fitness issues presented 
by the individual. A professional called 
on by the licensee or other entity may 
not perform a determination of fitness 
regarding fitness issues that are out-
side of his or her specific areas of ex-
pertise. The types of professionals and 
the fitness issues for which they are 
qualified to make determinations of 
fitness include, but are not limited to, 
the following: 

(1) An SAE who meets the require-
ments of § 26.187 may determine the fit-
ness of an individual who may have en-
gaged in substance abuse and shall de-
termine an individual’s fitness to be 
granted authorization following an un-
favorable termination or denial of au-
thorization under this part, but may 
not be qualified to assess the fitness of 
an individual who may have experi-
enced mental illness, significant emo-
tional stress, or other mental or phys-
ical conditions that may cause impair-
ment but are unrelated to substance 
abuse, unless the SAE has additional 
qualifications for addressing those fit-
ness issues; 

(2) A clinical psychologist may deter-
mine the fitness of an individual who 
may have experienced mental illness, 
significant emotional stress, or cog-
nitive or psychological impairment 
from causes unrelated to substance 
abuse, but may not be qualified to as-
sess the fitness of an individual who 
may have a substance abuse disorder, 
unless the psychologist is also an SAE; 

(3) A psychiatrist may determine the 
fitness of an individual who is taking 
psychoactive medications consistently 
with one or more valid prescription(s), 
but may not be qualified to assess po-
tential impairment attributable to sub-
stance abuse, unless the psychiatrist 
has had specific training to diagnose 
and treat substance abuse disorders; 

(4) A physician may determine the 
fitness of an individual who may be ill, 
injured, fatigued, taking medications 
in accordance with one or more valid 
prescriptions, or using over-the- 
counter medications, but may not be 
qualified to assess the fitness of an in-
dividual who may have a substance 
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abuse disorder, unless the physician is 
also an SAE; and 

(5) As a physician with specialized 
training, the MRO may determine the 
fitness of an individual who may have 
engaged in substance abuse or may be 
ill, injured, fatigued, taking medica-
tions under one or more valid prescrip-
tions, and/or using over-the-counter 
medications, but may not be qualified 
to assess an individual’s fitness to be 
granted authorization following an un-
favorable termination or denial of au-
thorization under this part, unless the 
MRO is also an SAE. 

(b) A determination of fitness must 
be made in at least the following cir-
cumstances: 

(1) When there is an acceptable med-
ical explanation for a positive, adulter-
ated, substituted, or invalid test result, 
but there is a basis for believing that 
the individual could be impaired while 
on duty; 

(2) Before making return-to-duty rec-
ommendations after an individual’s au-
thorization has been terminated unfa-
vorably or denied under a licensee’s or 
other entity’s FFD policy; 

(3) Before an individual is granted au-
thorization when potentially disquali-
fying FFD information is identified 
that has not previously been evaluated 
by another licensee or entity who is 
subject to this subpart; and 

(4) When potentially disqualifying 
FFD information is otherwise identi-
fied and the licensee’s or other entity’s 
reviewing official concludes that a de-
termination of fitness is warranted 
under § 26.69. 

(c) A determination of fitness that is 
conducted for cause (i.e., because of ob-
served behavior or a physical condi-
tion) must be conducted through face- 
to-face interaction between the subject 
individual and the professional making 
the determination. Electronic means of 
communication may not be used. 

(1) If there is neither conclusive evi-
dence of an FFD policy violation nor a 
significant basis for concern that the 
individual may be impaired while on 
duty, then the individual must be de-
termined to be fit for duty. 

(2) If there is no conclusive evidence 
of an FFD policy violation but there is 
a significant basis for concern that the 
individual may be impaired while on 

duty, then the subject individual must 
be determined to be unfit for duty. 
This result does not constitute a viola-
tion of this part nor of the licensee’s or 
other entity’s FFD policy, and no sanc-
tions may be imposed. However, the 
professional who made the determina-
tion of fitness shall consult with the li-
censee’s or other entity’s management 
personnel to identify the actions re-
quired to ensure that any possible lim-
iting condition does not represent a 
threat to workplace or public health 
and safety. Licensee or other entity 
management personnel shall imple-
ment the required actions. When appro-
priate, the subject individual may also 
be referred to the EAP. 

(d) Neither the individual nor licens-
ees and other entities may seek a sec-
ond determination of fitness if a deter-
mination of fitness under this part has 
already been performed by a qualified 
professional employed by or under con-
tract to the licensee or other entity. 
After the initial determination of fit-
ness has been made, the professional 
may modify his or her evaluation and 
recommendations based on new or ad-
ditional information from other 
sources including, but not limited to, 
the subject individual, another licensee 
or entity, or staff of an education or 
treatment program. Unless the profes-
sional who made the initial determina-
tion of fitness is no longer employed by 
or under contract to the licensee or 
other entity, only that professional is 
authorized to modify the evaluation 
and recommendations. When reason-
ably practicable, licensees and other 
entities shall assist in arranging for 
consultation between the new profes-
sional and the professional who is no 
longer employed by or under contract 
to the licensee or other entity, to en-
sure continuity and consistency in the 
recommendations and their implemen-
tation. 

Subpart I—Managing Fatigue 
§ 26.201 Applicability. 

The requirements in this subpart 
apply to the licensees and other enti-
ties identified in § 26.3(a), and, if appli-
cable, (c) and (d). The requirements in 
§§ 26.203 and 26.211 apply to the individ-
uals identified in § 26.4 (a) through (c). 
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