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40.63 Tests. 
40.64 Reports. 
40.65 Effluent monitoring reporting require-

ments. 
40.66 Requirements for advance notice of ex-

port shipments of natural uranium. 
40.67 Requirement for advance notice for 

importation of natural uranium from 
countries that are not party to the Con-
vention on the Physical Protection of 
Nuclear Material. 

MODIFICATION AND REVOCATION OF LICENSES 

40.71 Modification and revocation of li-
censes. 

ENFORCEMENT 

40.81 Violations. 
40.82 Criminal penalties. 
APPENDIX A TO PART 40—CRITERIA RELATING 

TO THE OPERATION OF URANIUM MILLS AND 
THE DISPOSITION OF TAILINGS OR WASTES 
PRODUCED BY THE EXTRACTION OR CON-
CENTRATION OF SOURCE MATERIAL FROM 
ORES PROCESSED PRIMARILY FROM THEIR 
SOURCE MATERIAL CONTENT 

AUTHORITY: Secs. 62, 63, 64, 65, 81, 161, 182, 
183, 186, 68 Stat. 932, 933, 935, 948, 953, 954, 955, 
as amended, secs. 11e(2), 83, 84, Pub. L. 95–604, 
92 Stat. 3033, as amended, 3039, sec. 234, 83 
Stat. 444, as amended (42 U.S.C. 2014(e)(2), 
2092, 2093, 2094, 2095, 2111, 2113, 2114, 2201, 2232, 
2233, 2236, 2282); sec. 274, Pub. L. 86–373, 73 
Stat. 688 (42 U.S.C. 2021); secs. 201, as amend-
ed, 202, 206, 88 Stat. 1242, as amended, 1244, 
1246 (42 U.S.C. 5841, 5842, 5846); sec. 275, 92 
Stat. 3021, as amended by Pub. L. 97–415, 96 
Stat. 2067 (42 U.S.C. 2022); sec. 193, 104 Stat. 
2835, as amended by Pub. L. 104–134, 110 Stat. 
1321, 1321–349 (42 U.S.C. 2243); sec. 1704, 112 
Stat. 2750 (44 U.S.C. 3504 note). 

Section 40.7 is also issued under Pub. L. 95– 
601, sec. 10, 92 Stat. 2951 as amended by Pub. 
L. 102–486, sec. 2902, 106 Stat. 3123 (42 U.S.C. 
5851). Section 40.31(g) also issued under sec. 
122, 68 Stat. 939 (42 U.S.C. 2152). Section 40.46 
also issued under sec. 184, 68 Stat. 954, as 
amended (42 U.S.C. 2234). Section 40.71 also 
issued under sec. 187, 68 Stat. 955 (42 U.S.C. 
2237). 

EFFECTIVE DATE NOTE: At 73 FR 63570, Oct. 
24, 2008, the authority citation for Part 40 
was revised, effective Feb. 23, 2009. For the 
convenience of the user, the revised text is 
set forth as follows: 

AUTHORITY: Secs. 62, 63, 64, 65, 81, 161, 182, 
183, 186, 68 Stat. 932, 933, 935, 948, 953, 954, 955, 
as amended, secs. 11e(2), 83, 84, Pub. L. 95–604, 
92 Stat. 3033, as amended, 3039, sec. 234, 83 
Stat. 444, as amended (42 U.S.C. 2014(e)(2), 
2092, 2093, 2094, 2095, 2111, 2113, 2114, 2201, 2232, 
2233, 2236, 2282); sec. 274, Pub. L. 86–373, 73 
Stat. 688 (42 U.S.C. 2021); secs. 201, as amend-
ed, 202, 206, 88 Stat. 1242, as amended, 1244, 
1246 (42 U.S.C. 5841, 5842, 5846); sec. 275, 92 

Stat. 3021, as amended by Pub. L. 97–415, 96 
Stat. 2067 (42 U.S.C. 2022); sec. 193, 104 Stat. 
2835, as amended by Pub. L. 104–134, 110 Stat. 
1321, 1321–349 (42 U.S.C. 2243); sec. 1704, 112 
Stat. 2750 (44 U.S.C. 3504 note); Energy Policy 
Act of 2005, Pub. L. No. 109–59, 119 Stat. 594 
(2005). Section 40.7 also issued under Pub. L. 
95–601, sec. 10, 92 Stat. 2951 (42 U.S.C. 5851). 
Section 40.31(g) also issued under sec. 122, 68 
Stat. 939 (42 U.S.C. 2152). Section 40.46 also 
issued under sec. 184, 68 Stat. 954, as amended 
(42 U.S.C. 2234). Section 40.71 also issued 
under sec. 187, 68 Stat. 955 (42 U.S.C. 2237). 

SOURCE: 26 FR 284, Jan. 14, 1961, unless oth-
erwise noted. 

GENERAL PROVISIONS 

§ 40.1 Purpose. 
(a) The regulations in this part estab-

lish procedures and criteria for the 
issuance of licenses to receive title to, 
receive, possess, use, transfer, or de-
liver source and byproduct materials, 
as defined in this part, and establish 
and provide for the terms and condi-
tions upon which the Commission will 
issue such licenses. (Additional re-
quirements applicable to natural and 
depleted uranium at enrichment facili-
ties are set forth in § 70.22 of this chap-
ter.) These regulations also provide for 
the disposal of byproduct material and 
for the long-term care and custody of 
byproduct material and residual radio-
active material. The regulations in this 
part also establish certain require-
ments for the physical protection of 
import, export, and transient ship-
ments of natural uranium. (Additional 
requirements applicable to the import 
and export of natural uranium are set 
forth in part 110 of this chapter.) 

(b) The regulations contained in this 
part are issued under the Atomic En-
ergy Act of 1954, as amended (68 Stat. 
919), title II of the Energy Reorganiza-
tion Act of 1974, as amended (88 Stat. 
1242), and titles I and II of the Uranium 
Mill Tailings Radiation Control Act of 
1978, as amended (42 U.S.C. 7901). 

[55 FR 45597, Oct. 30, 1990, as amended at 56 
FR 55997, Oct. 31, 1991] 

§ 40.2 Scope. 
Except as provided in §§ 40.11 to 40.14, 

inclusive, the regulations in this part 
apply to all persons in the United 
States. This part also gives notice to 
all persons who knowingly provide to 
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any licensee, applicant, contractor, or 
subcontractor, components, equipment, 
materials, or other goods or services, 
that relate to a licensee’s or appli-
cant’s activities subject to this part, 
that they may be individually subject 
to NRC enforcement action for viola-
tion of § 40.10. 

[63 FR 1896, Jan. 13, 1998] 

§ 40.2a Coverage of inactive tailings 
sites. 

(a) Prior to the completion of the re-
medial action, the Commission will not 
require a license pursuant to 10 CFR 
chapter I for possession of residual ra-
dioactive materials as defined in this 
part that are located at a site where 
milling operations are no longer ac-
tive, if the site is covered by the reme-
dial action program of title I of the 
Uranium Mill Tailings Radiation Con-
trol Act of 1978, as amended. The Com-
mission will exert its regulatory role in 
remedial actions primarily through 
concurrence and consultation in the 
execution of the remedial action pursu-
ant to title I of the Uranium Mill 
Tailings Radiation Control Act of 1978, 
as amended. After remedial actions are 
completed, the Commission will license 
the long-term care of sites, where re-
sidual radioactive materials are dis-
posed, under the requirements set out 
in § 40.27. 

(b) The Commission will regulate by-
product material as defined in this part 
that is located at a site where milling 
operations are no longer active, if such 
site is not covered by the remedial ac-
tion program of title I of the Uranium 
Mill Tailings Radiation Control Act of 
1978. The criteria in appendix A of this 
part will be applied to such sites. 

[45 FR 65531, Oct. 3, 1980, as amended at 55 FR 
45598, Oct. 30, 1990] 

§ 40.3 License requirements. 

A person subject to the regulations 
in this part may not receive title to, 
own, receive, possess, use, transfer, 
provide for long-term care, deliver or 
dispose of byproduct material or resid-
ual radioactive material as defined in 
this part or any source material after 
removal from its place of deposit in na-
ture, unless authorized in a specific or 

general license issued by the Commis-
sion under the regulations in this part. 

[55 FR 45598, Oct. 30, 1990] 

§ 40.4 Definitions. 

Act means the Atomic Energy Act of 
1954 (68 Stat. 919), including any 
amendments thereto; 

Agreement State means any State with 
which the Atomic Energy Commission 
or the Nuclear Regulatory Commission 
has entered into an effective agree-
ment under subsection 274b. of the 
Atomic Energy Act of 1954, as amend-
ed. 

Alert means events may occur, are in 
progress, or have occurred that could 
lead to a release of radioactive mate-
rial but that the release is not expected 
to require a response by offsite re-
sponse organizations to protect persons 
offsite. 

Byproduct Material means the tailings 
or wastes produced by the extraction 
or concentration of uranium or tho-
rium from any ore processed primarily 
for its source material content, includ-
ing discrete surface wastes resulting 
from uranium solution extraction proc-
esses. Underground ore bodies depleted 
by such solution extraction operations 
do not constitute ‘‘byproduct mate-
rial’’ within this definition. 

With the exception of ‘‘byproduct 
material’’ as defined in section 11e. of 
the Act, other terms defined in section 
11 of the Act shall have the same mean-
ing when used in the regulations in 
this part. 

Commencement of construction means 
any clearing of land, excavation, or 
other substantial action that would ad-
versely affect the natural environment 
of a site but does not include changes 
desirable for the temporary use of the 
land for public recreational uses, nec-
essary borings to determine site char-
acteristics or other preconstruction 
monitoring to establish background in-
formation related to the suitability of 
a site or to the protection of environ-
mental values. 

Commission means the Nuclear Regu-
latory Commission or its duly author-
ized representatives. 

Corporation means the United States 
Enrichment Corporation (USEC), or its 
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successor, a Corporation that is au-
thorized by statute to lease the gas-
eous diffusion enrichment plants in Pa-
ducah, Kentucky, and Piketon, Ohio, 
from the Department of Energy, or any 
person authorized to operate one or 
both of the gaseous diffusion plants, or 
other facilities, pursuant to a plan for 
the privatization of USEC that is ap-
proved by the President. 

Decommission means to remove a fa-
cility or site safely from service and 
reduce residual radioactivity to a level 
that permits— 

(1) Release of the property for unre-
stricted use and termination of the li-
cense; or 

(2) Release of the property under re-
stricted conditions and termination of 
the license. 

Department and Department of Energy 
means the Department of Energy es-
tablished by the Department of Energy 
Organization Act (Pub. L. 95–91, 91 
Stat. 565, 42 U.S.C. 7101 et seq.) to the 
extent that the Department, or its duly 
authorized representatives, exercises 
functions formerly vested in the U.S. 
Atomic Energy Commission, its Chair-
man, members, officers and compo-
nents and transferred to the U.S. En-
ergy Research and Development Ad-
ministration and to the Administrator 
thereof pursuant to sections 104 (b), (c) 
and (d) of the Energy Reorganization 
Act of 1974 (Pub. L. 93–438, 88 Stat. 1233 
at 1237, 42 U.S.C. 5814) and retransferred 
to the Secretary of Energy pursuant to 
section 301(a) of the Department of En-
ergy Organization Act (Pub. L. 95–91, 91 
Stat. 565 at 577–578, 42 U.S.C. 7151). 

Depleted uranium means the source 
material uranium in which the isotope 
uranium-235 is less than 0.711 weight 
percent of the total uranium present. 
Depleted uranium does not include spe-
cial nuclear material. 

Effective kilogram means (1) for the 
source material uranium in which the 
uranium isotope uranium–235 is greater 
than 0.005 (0.5 weight percent) of the 
total uranium present: 10,000 kilo-
grams, and (2) for any other source ma-
terial: 20,000 kilograms. 

Foreign obligations means the com-
mitments entered into by the U.S. Gov-
ernment under Atomic Energy Act 
(AEA) section 123 agreements for co-
operation in the peaceful uses of atom-

ic energy. Imports and exports of mate-
rial or equipment pursuant to such 
agreements are subject to these com-
mitments, which in some cases involve 
an exchange of information on imports, 
exports, retransfers with foreign gov-
ernments, peaceful end-use assurances, 
and other conditions placed on the 
transfer of the material or equipment. 
The U.S. Government informs the li-
censee of obligations attached to mate-
rial. 

Government agency means any execu-
tive department, commission, inde-
pendent establishment, corporation, 
wholly or partly owned by the United 
States of America which is an instru-
mentality of the United States, or any 
board, bureau, division, service, office, 
officer, authority, administration, or 
other establishment in the executive 
branch of the Government. 

License, except where otherwise spec-
ified, means a license issued pursuant 
to the regulations in this part. 

Persons means: (1) Any individual, 
corporation, partnership, firm, associa-
tion, trust, estate, public or private in-
stitution, group, Government agency 
other than the Commission or the De-
partment of Energy except that the De-
partment of Energy shall be considered 
a person within the meaning of the reg-
ulations in this part to the extent that 
its facilities and activities are subject 
to the licensing and related regulatory 
authority of the Commission pursuant 
to section 202 of the Energy Reorga-
nization Act of 1974 (88 Stat. 1244) and 
the Uranium Mill Tailings Radiation 
Control Act of 1978 (92 Stat. 3021), any 
State or any political subdivision of, or 
any political entity within a State, any 
foreign government or nation or any 
subdivision of any such government or 
nation, or other entity; and (2) any 
legal successor, representative, agent 
or agency of the foregoing. 

Pharmacist means an individual reg-
istered by a state or territory of the 
United States, the District of Columbia 
or the Commonwealth of Puerto Rico 
to compound and dispense drugs, pre-
scriptions and poisons. 

Physician means a medical doctor or 
doctor of osteopathy licensed by a 
State or Territory of the United 
States, the District of Columbia, or the 
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Commonwealth of Puerto Rico to pre-
scribe drugs in the practice of medi-
cine. 

Principal activities, as used in this 
part, means activities authorized by 
the license which are essential to 
achieving the purpose(s) for which the 
license was issued or amended. Storage 
during which no licensed material is 
accessed for use or disposal and activi-
ties incidental to decontamination or 
decommissioning are not principal ac-
tivities. 

Reconciliation means the process of 
evaluating and comparing licensee re-
ports required under this part to the 
projected material balances generated 
by the Nuclear Materials Management 
and Safeguards System. This process is 
considered complete when the licensee 
resolves any differences between the 
reported and projected balances, in-
cluding those listed for foreign obli-
gated materials. 

Residual radioactive material means: 
(1) Waste (which the Secretary of En-
ergy determines to be radioactive) in 
the form of tailings resulting from the 
processing of ores for the extraction of 
uranium and other valuable constitu-
ents of the ores; and (2) other waste 
(which the Secretary of Energy deter-
mines to be radioactive) at a proc-
essing site which relates to such proc-
essing, including any residual stock of 
unprocessed ores or low-grade mate-
rials. This term is used only with re-
spect to materials at sites subject to 
remediation under title I of the Ura-
nium Mill Tailings Radiation Control 
Act of 1978, as amended. 

Site area emergency means events may 
occur, are in progress, or have occurred 
that could lead to a significant release 
of radioactive material and that could 
require a response by offsite response 
organizations to protect persons off-
site. 

Source Material means: (1) Uranium or 
thorium, or any combination thereof, 
in any physical or chemical form or (2) 
ores which contain by weight one- 
twentieth of one percent (0.05%) or 
more of: (i) Uranium, (ii) thorium or 
(iii) any combination thereof. Source 
material does not include special nu-
clear material. 

Special nuclear material means: (1) 
Plutonium, uranium 233, uranium en-

riched in the isotope 233 or in the iso-
tope 235, and any other material which 
the Commission, pursuant to the provi-
sions of section 51 of the Act, deter-
mines to be special nuclear material; 
or (2) any material artificially enriched 
by any of the foregoing. 

Transient shipment means a shipment 
of nuclear material, originating and 
terminating in foreign countries, on a 
vessel or aircraft that stops at a United 
States port. 

United States, when used in a geo-
graphical sense, includes Puerto Rico 
and all territories and possessions of 
the United States. 

Unrefined and unprocessed ore means 
ore in its natural form prior to any 
processing, such as grinding, roasting 
or beneficiating, or refining. 

Uranium enrichment facility means: 
(1) Any facility used for separating 

the isotopes of uranium or enriching 
uranium in the isotope 235, except lab-
oratory scale facilities designed or 
used for experimental or analytical 
purposes only; or 

(2) Any equipment or device, or im-
portant component part especially de-
signed for such equipment or device, 
capable of separating the isotopes of 
uranium or enriching uranium in the 
isotope 235. 

Uranium Milling means any activity 
that results in the production of by-
product material as defined in this 
part. 

[26 FR 284, Jan. 14, 1961] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 40.4, see the List of CFR 
Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access. 

§ 40.5 Communications. 
(a) Unless otherwise specified or cov-

ered under the regional licensing pro-
gram as provided in paragraph (b) of 
this section, any communication or re-
port concerning the regulations in this 
part and any application filed under 
these regulations may be submitted to 
the Commission as follows: 

(1) By mail addressed: ATTN: Docu-
ment Control Desk, Director, Office of 
Federal and State Materials and Envi-
ronmental Management Programs, or 
Director, Office of Nuclear Security, or 
Director, Office of Nuclear Security 
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and Incident Response, as appropriate, 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555–0001. 

(2) By hand delivery to the NRC’s of-
fices at 11555 Rockville Pike, Rock-
ville, Maryland. 

(3) Where practicable, by electronic 
submission, for example, via Electronic 
Information Exchange, or CD-ROM. 
Electronic submissions must be made 
in a manner that enables the NRC to 
receive, read, authenticate, distribute, 
and archive the submission, and proc-
ess and retrieve it a single page at a 
time. Detailed guidance on making 
electronic submissions can be obtained 
by visiting the NRC’s Web site at http:// 
www.nrc.gov/site-help/ e-submittals.html, 
by calling (301) 415–0439, by e-mail to 
EIE@nrc.gov, or by writing the Office of 
Information Services, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001. The guidance discusses, 
among other topics, the formats the 
NRC can accept, the use of electronic 
signatures, and the treatment of non-
public information. 

(b) The Commission has delegated to 
the four Regional Administrators li-
censing authority for selected parts of 
its decentralized licensing program for 
nuclear materials as described in para-
graph (b)(1) of this section. Any com-
munication, report, or application cov-
ered under this licensing program must 
be submitted to the appropriate Re-
gional Administrator. The administra-
tors’ jurisdictions and mailing address-
es are listed in paragraph (b)(2) of this 
section. 

(1) The delegated licensing program 
includes authority to issue, renew, 
amend, cancel, modify, suspend, or re-
voke licenses for nuclear materials 
issued pursuant to 10 CFR parts 30 
through 36, 39, 40, and 70 to all persons 
for academic, medical, and industrial 
uses, with the following exceptions: 

(i) Activities in the fuel cycle and 
special nuclear material in quantities 
sufficient to constitute a critical mass 
in any room or area. This exception 
does not apply to license modifications 
relating to termination of special nu-
clear material licenses that authorize 
possession of larger quantities when 
the case is referred for action from 
NRC’s Headquarters to the Regional 
Administrators. 

(ii) Health and safety design review 
of sealed sources and devices and ap-
proval, for licensing purposes, of sealed 
sources and devices. 

(iii) Processing of source material for 
extracting of metallic compounds (in-
cluding Zirconium, Hafnium, Tan-
talum, Titanium, Niobium, etc.). 

(iv) Distribution of products con-
taining radioactive material to persons 
exempt pursuant to 10 CFR 32.11 
through 32.26. 

(v) New uses or techniques for use of 
byproduct, source, or special nuclear 
material. 

(vi) Uranium enrichment facilities. 
(2) Submission—(i) Region I. The re-

gional licensing program involves all 
Federal facilities in the region and 
non-Federal licensees in the following 
Region I non-Agreement States and the 
District of Columbia: Connecticut, 
Delaware, Maine, Massachusetts, New 
Jersey, Pennsylvania, and Vermont. 
All mailed or hand-delivered inquiries, 
communications, and applications for a 
new license or an amendment or re-
newal of an existing license specified in 
paragraph (b)(1) of this section must 
use the following address: U.S. Nuclear 
Regulatory Commission, Region I, 475 
Allendale Road, King of Prussia, Penn-
sylvania 19406–1415; where e-mail is ap-
propriate it should be addressed to 
RidsRgn1MailCenter@nrc.gov. 

(ii) Region II. The regional licensing 
program involves all Federal facilities 
in the region and non-Federal licensees 
in the following Region II non-Agree-
ment states and territories: Virginia, 
West Virginia, Puerto Rico, and the 
Virgin Islands. All mailed or hand-de-
livered inquiries, communications, and 
applications for a new license or an 
amendment or renewal of an existing 
license specified in paragraph (b)(1) of 
this section must use the following ad-
dress: U.S. Nuclear Regulatory Com-
mission, Region II Material Licensing/ 
Inspection Branch, Sam Nunn Atlanta 
Federal Center, Suite 23T85, 61 Forsyth 
Street, Atlanta, Georgia 30303–8931; 
where e-mail is appropriate it should 
be addressed to 
RidsRgn2MailCenter@nrc.gov. 

(iii) Region III. The regional licensing 
program involves all Federal facilities 
in the region and non-Federal licensees 
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in the following Region III non-Agree-
ment States: Indiana, Michigan, Min-
nesota, Missouri, Ohio, and Wisconsin. 
All mailed or hand-delivered inquiries, 
communications, and applications for a 
new license or an amendment, or re-
newal of an existing license specified in 
paragraph (b)(1) of this section must 
use the following address: U.S. Nuclear 
Regulatory Commission, Region III, 
Material Licensing Section, 2443 
Warrenville Road, Suite 210, Lisle, IL 
60532–4352; where e-mail is appropriate 
it should be addressed to 
RidsRgn3MailCenter@nrc.gov. 

(iv) Region IV. The regional licensing 
program involves all Federal facilities 
in the region and non-Federal licensees 
in the following Region IV non-Agree-
ment States and a territory: Alaska, 
Hawaii, Montana, Oklahoma, South 
Dakota, Wyoming, and Guam. All 
mailed or hand-delivered inquiries, 
communications, and applications for a 
new license or an amendment or re-
newal of an existing license specified in 
paragraph (b)(1) of this section must 
use the following address: U.S. Nuclear 
Regulatory Commission, Region IV, Di-
vision of Nuclear Materials Safety, 612 
E. Lamar Blvd., Suite 400, Arlington, 
Texas 76011–4125; where e-mail is appro-
priate, it should be addressed to 
RidsRgn4MailCenter@nrc.gov. 

[48 FR 16031, Apr. 14, 1983] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 40.5, see the List of CFR 
Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access. 

§ 40.6 Interpretations. 
Except as specifically authorized by 

the Commission in writing, no inter-
pretation of the meaning of the regula-
tions in this part by any officer or em-
ployee of the Commission other than a 
written interpretation by the General 
Counsel will be recognized to be bind-
ing upon the Commission. 

§ 40.7 Employee protection. 
(a) Discrimination by a Commission 

licensee, an applicant for a Commis-
sion license, or a contractor or subcon-
tractor of a Commission licensee or ap-
plicant against an employee for engag-
ing in certain protected activities is 
prohibited. Discrimination includes 

discharge and other actions that relate 
to compensation, terms, conditions, or 
privileges of employment. The pro-
tected activities are established in sec-
tion 211 of the Energy Reorganization 
Act of 1974, as amended, and in general 
are related to the administration or en-
forcement of a requirement imposed 
under the Atomic Energy Act or the 
Energy Reorganization Act. 

(1) The protected activities include 
but are not limited to: 

(i) Providing the Commission or his 
or her employer information about al-
leged violations of either of the stat-
utes named in paragraph (a) introduc-
tory text of this section or possible vio-
lations of requirements imposed under 
either of those statutes; 

(ii) Refusing to engage in any prac-
tice made unlawful under either of the 
statutes named in paragraph (a) intro-
ductory text or under these require-
ments if the employee has identified 
the alleged illegality to the employer; 

(iii) Requesting the Commission to 
institute action against his or her em-
ployer for the administration or en-
forcement of these requirements; 

(iv) Testifying in any Commission 
proceeding, or before Congress, or at 
any Federal or State proceeding re-
garding any provision (or proposed pro-
vision) of either of the statutes named 
in paragraph (a) introductory text. 

(v) Assisting or participating in, or is 
about to assist or participate in, these 
activities. 

(2) These activities are protected 
even if no formal proceeding is actu-
ally initiated as a result of the em-
ployee assistance or participation. 

(3) This section has no application to 
any employee alleging discrimination 
prohibited by this section who, acting 
without direction from his or her em-
ployer (or the employer’s agent), delib-
erately causes a violation of any re-
quirement of the Energy Reorganiza-
tion Act of 1974, as amended, or the 
Atomic Energy Act of 1954, as amend-
ed. 

(b) Any employee who believes that 
he or she has been discharged or other-
wise discriminated against by any per-
son for engaging in protected activities 
specified in paragraph (a)(1) of this sec-
tion may seek a remedy for the dis-
charge or discrimination through an 
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administrative proceeding in the De-
partment of Labor. The administrative 
proceeding must be initiated within 180 
days after an alleged violation occurs. 
The employee may do this by filing a 
complaint alleging the violation with 
the Department of Labor, Employment 
Standards Administration, Wage and 
Hour Division. The Department of 
Labor may order reinstatement, back 
pay, and compensatory damages. 

(c) A violation of paragraphs (a), (e), 
or (f) of this section by a Commission 
licensee, an applicant for a Commis-
sion license, or a contractor or subcon-
tractor of a Commission licensee or ap-
plicant may be grounds for— 

(1) Denial, revocation, or suspension 
of the license. 

(2) Imposition of a civil penalty on 
the licensee, applicant, or a contractor 
or subcontractor of the licensee or ap-
plicant. 

(3) Other enforcement action. 
(d) Actions taken by an employer, or 

others, which adversely affect an em-
ployee may be predicated upon non-
discriminatory grounds. The prohibi-
tion applies when the adverse action 
occurs because the employee has en-
gaged in protected activities. An em-
ployee’s engagement in protected ac-
tivities does not automatically render 
him or her immune from discharge or 
discipline for legitimate reasons or 
from adverse action dictated by non-
prohibited considerations. 

(e)(1) Each specific licensee, each ap-
plicant for a specific license, and each 
general licensee subject to part 19 shall 
prominently post the revision of NRC 
Form 3, ‘‘Notice to Employees’’, ref-
erenced in 10 CFR 19.11(c). 

(2) The posting of NRC Form 3 must 
be at locations sufficient to permit em-
ployees protected by this section to ob-
serve a copy on the way to or from 
their place of work. Premises must be 
posted not later than 30 days after an 
application is docketed and remain 
posted while the application is pending 
before the Commission, during the 
term of the license, and for 30 days fol-
lowing license termination. 

(3) Copies of NRC Form 3 may be ob-
tained by writing to the Regional Ad-
ministrator of the appropriate U.S. Nu-
clear Regulatory Commission Regional 
Office listed in appendix D to part 20 of 

this chapter, by calling (301) 415–7232, 
via e-mail to FORMS.Resource@nrc.gov, 
or by visiting the NRC’s Web site at 
http://www.nrc.gov and selecting forms 
from the index found on the home page. 

(f) No agreement affecting the com-
pensation, terms, conditions, or privi-
leges of employment, including an 
agreement to settle a complaint filed 
by an employee with the Department 
of Labor pursuant to section 211 of the 
Energy Reorganization Act of 1974, 
may contain any provision which 
would prohibit, restrict, or otherwise 
discourage an employee from partici-
pating in protected activity as defined 
in paragraph (a)(1) of this section in-
cluding, but not limited to, providing 
information to the NRC or to his or her 
employer on potential violations or 
other matters within NRC’s regulatory 
responsibilities. 

[58 FR 52409, Oct. 8, 1993, as amended at 60 FR 
24551, May 9, 1995; 61 FR 6765, Feb. 22, 1996; 68 
FR 58806, Oct. 10, 2003; 72 FR 63973, Nov. 14, 
2007; 73 FR 30458, May 28, 2008] 

§ 40.8 Information collection require-
ments: OMB approval. 

(a) The Nuclear Regulatory Commis-
sion has submitted the information 
collection requirements contained in 
this part to the Office of Management 
and Budget (OMB) for approval as re-
quired by the Paperwork Reduction 
Act (44 U.S.C. 3501 et seq.). The NRC 
may not conduct or sponsor, and a per-
son is not required to respond to, a col-
lection of information unless it dis-
plays a currently valid OMB control 
number. OMB has approved the infor-
mation collection requirements con-
tained in this part under control num-
ber 3150–0020. 

(b) The approved information collec-
tion requirements contained in this 
part appear in §§ 40.9, 40.23, 40.25, 40.26, 
40.27, 40.31, 40.35, 40.36, 40.41, 40.42, 40.43, 
40.44, 40.51, 40.60, 40.61, 40.64, 40.65, 40.66, 
40.67, and appendix A to this part. 

(c) This part contains information 
collection requirements in addition to 
those approved under the control num-
ber specified in paragraph (a) of this 
section. These information collection 
requirements and the control numbers 
under which they are approved are as 
follows: 
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(1) In §§ 40.31, 40.43, 40.44, and appen-
dix A, NRC Form 313 is approved under 
control number 3150–0120. 

(2) In § 40.31, DOC/NRC Forms AP–1, 
AP–A, and associated forms are ap-
proved under control numbers 0694– 
0135. 

(3) In § 40.31, Forms N–71 and associ-
ated forms are approved under control 
number 3150–0056. 

(4) In § 40.42, NRC Form 314 is ap-
proved under control number 3150–0028. 

(5) In § 40.64, DOE/NRC Form 741 is ap-
proved under control number 3150–0003. 

[49 FR 19626, May 9, 1984, as amended at 56 
FR 40768, Aug. 16, 1991; 58 FR 68731, Dec. 29, 
1993; 62 FR 52187, Oct. 6, 1997; 73 FR 78604, 
Dec. 23, 2008] 

§ 40.9 Completeness and accuracy of 
information. 

(a) Information provided to the Com-
mission by an applicant for a license or 
by a licensee or information required 
by statute or by the Commission’s reg-
ulations, orders, or license conditions 
to be maintained by the applicant or 
the licensee shall be complete and ac-
curate in all material respects. 

(b) Each applicant or licensee shall 
notify the Commission of information 
identified by the applicant or licensee 
as having for the regulated activity a 
significant implication for public 
health and safety or common defense 
and security. An applicant or licensee 
violates this paragraph only if the ap-
plicant or licensee fails to notify the 
Commission of information that the 
applicant or licensee has identified as 
having a significant implication for 
public health and safety or common de-
fense and security. Notification shall 
be provided to the Administrator of the 
appropriate Regional Office within two 
working days of identifying the infor-
mation. This requirement is not appli-
cable to information which is already 
required to be provided to the Commis-
sion by other reporting or undating re-
quirements. 

[52 FR 49371, Dec. 31, 1987] 

§ 40.10 Deliberate misconduct. 
(a) Any licensee, applicant for a li-

cense, employee of a licensee or appli-
cant; or any contractor (including a 
supplier or consultant), subcontractor, 
employee of a contractor or subcon-

tractor of any licensee or applicant for 
a license, who knowingly provides to 
any licensee, applicant, contractor, or 
subcontractor, any components, equip-
ment, materials, or other goods or 
services that relate to a licensee’s or 
applicant’s activities in this part, may 
not: 

(1) Engage in deliberate misconduct 
that causes or would have caused, if 
not detected, a licensee or applicant to 
be in violation of any rule, regulation, 
or order; or any term, condition, or 
limitation of any license issued by the 
Commission; or 

(2) Deliberately submit to the NRC, a 
licensee, an applicant, or a licensee’s 
or applicant’s contractor or subcon-
tractor, information that the person 
submitting the information knows to 
be incomplete or inaccurate in some 
respect material to the NRC. 

(b) A person who violates paragraph 
(a)(1) or (a)(2) of this section may be 
subject to enforcement action in ac-
cordance with the procedures in 10 CFR 
part 2, subpart B. 

(c) For the purposes of paragraph 
(a)(1) of this section, deliberate mis-
conduct by a person means an inten-
tional act or omission that the person 
knows: 

(1) Would cause a licensee or appli-
cant to be in violation of any rule, reg-
ulation, or order; or any term, condi-
tion, or limitation, of any license 
issued by the Commission; or 

(2) Constitutes a violation of a re-
quirement, procedure, instruction, con-
tract, purchase order, or policy of a li-
censee, applicant, contractor, or sub-
contractor. 

[63 FR 1896, Jan. 13, 1998] 

EXEMPTIONS 

§ 40.11 Persons using source material 
under certain Department of En-
ergy and Nuclear Regulatory Com-
mission contracts. 

Except to the extent that Depart-
ment facilities or activities of the 
types subject to licensing pursuant to 
section 202 of the Energy Reorganiza-
tion Act of 1974 or the Uranium Mill 
Tailings Radiation Control Act of 1978 
are involved, any prime contractor of 
the Department is exempt from the re-
quirements for a license set forth in 
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