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right of first refusal with respect to 
this use of the land. The application 
must demonstrate that— 

(1) The proposed action does not en-
danger the public health, safety, wel-
fare, or the environment; 

(2) Whether the proposed action is of 
a temporary or permanent nature, the 
site would be maintained and/or re-
stored to meet requirements in appen-
dix A of this part for closed sites; and 

(3) Adequate financial arrangements 
are in place to ensure that the byprod-
uct materials will not be disturbed, or 
if disturbed that the applicant is able 
to restore the site to a safe and envi-
ronmentally sound condition. 

(e) The general license in paragraph 
(a) of this section is exempt from parts 
19, 20, and 21 of this chapter, unless sig-
nificant construction, actions, or re-
pairs are required. If these types of ac-
tions are to be undertaken, the licensee 
shall explain to the Commission which 
requirements from these parts apply 
for the actions and comply with the ap-
propriate requirements. 

(f) In cases where the Commission de-
termines that transfer of title of land 
used for disposal of any byproduct ma-
terials to the United States or any ap-
propriate State is not necessary to pro-
tect the public health, safety or wel-
fare or to minimize or eliminate dan-
ger to life or property (Atomic Energy 
Act, § 83(b)(1)(A)), the Commission will 
consider specific modifications of the 
custodial agency’s LTSP provisions on 
a case-by-case basis. 

[55 FR 45599, Oct. 30, 1990] 

LICENSE APPLICATIONS 

§ 40.31 Application for specific li-
censes. 

(a) A person may file an application 
for specific license on NRC Form 313, 
‘‘Application for Material License,’’ in 
accordance with the instructions in 
§ 40.5 of this chapter. Information con-
tained in previous applications, state-
ments or reports filed with the Com-
mission may be incorporated by ref-
erence provided that the reference is 
clear and specific. 

(b) The Commission may at any time 
after the filing of the original applica-
tion, and before the expiration of the 
license, require further statements in 

order to enable the Commission to de-
termine whether the application should 
be granted or denied or whether a li-
cense should be modified or revoked. 
All applications and statements shall 
be signed by the applicant or licensee 
or a person duly authorized to act for 
and on his behalf. 

(c) Applications and documents sub-
mitted to the Commission in connec-
tion with applications will be made 
available for public inspection in ac-
cordance with the provisions of the 
regulations contained in parts 2 and 9 
of this chapter. 

(d) An application for a license filed 
pursuant to the regulations in this part 
will be considered also as an applica-
tion for licenses authorizing other ac-
tivities for which licenses are required 
by the Act: Provided, That the applica-
tion specifies the additional activities 
for which licenses are requested and 
complies with regulations of the Com-
mission as to applications for such li-
censes. 

(e) Each application for a source ma-
terial license, other than a license ex-
empted from part 170 of this chapter, 
shall be accompanied by the fee pre-
scribed in § 170.31 of this chapter. No fee 
will be required to accompany an appli-
cation for renewal or amendment of a 
license, except as provided in § 170.31 of 
this chapter. 

(f) An application for a license to 
possess and use source material for 
uranium milling, production of ura-
nium hexafluoride, or for the conduct 
of any other activity which the Com-
mission has determined pursuant to 
subpart A of part 51 of this chapter will 
significantly affect the quality of the 
environment shall be filed at least 9 
months prior to commencement of con-
struction of the plant or facility in 
which the activity will be conducted 
and shall be accompanied by any Envi-
ronmental Report required pursuant to 
subpart A of part 51 of this chapter. 

(g) An applicant for a license to pos-
sess and use source material, or the re-
cipient of such a license shall report in-
formation to the Commission as fol-
lows: 

(1) In response to a written request 
by the Commission, a uranium or tho-
rium processing plant, and any other 
applicant for a license to possess and 
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use source material, shall submit facil-
ity information described in § 75.10 of 
this chapter on Form N–71 and associ-
ated forms and site information on 
DOC/NRC Form AP–A, and associated 
forms; 

(2) As required by the Additional Pro-
tocol, a uranium or thorium processing 
plant, and any other applicant for a li-
cense to possess and use source mate-
rial, shall submit location information 
described in § 75.11 of this chapter on 
DOC/NRC Form AP–1 and associated 
forms; shall permit verification of this 
information by the International 
Atomic Energy Agency (IAEA); and 
shall take other actions as may be nec-
essary to implement the US/IAEA Safe-
guards Agreement, as described in part 
75 of this chapter; or 

(3) As required by the Additional Pro-
tocol, an ore processing plant or a fa-
cility using or storing ore concentrates 
or other impure source materials shall 
submit the information described in 
§ 75.11 of this chapter, as appropriate, 
on DOC/NRC Form AP–1 and associated 
forms; shall permit verification of this 
information by the International 
Atomic Energy Agency (IAEA); and 
shall take other actions as may be nec-
essary to implement the US/IAEA Safe-
guards Agreement, as described in part 
75 of this chapter. 

(h) An application for a license to re-
ceive, possess, and use source material 
for uranium or thorium milling or by-
product material, as defined in this 
part, at sites formerly associated with 
such milling shall contain proposed 
written specifications relating to mill-
ing operations and the disposition of 
the byproduct material to achieve the 
requirements and objectives set forth 
in appendix A of this part. Each appli-
cation must clearly demonstrate how 
the requirements and objectives set 
forth in appendix A of this part have 
been addressed. Failure to clearly dem-
onstrate how the requirements and ob-
jectives in appendix A have been ad-
dressed shall be grounds for refusing to 
accept an application. 

(i) As provided by § 40.36, certain ap-
plications for specific licenses filed 
under this part must contain a pro-
posed decommissioning funding plan or 
a certification of financial assurance 
for decommissioning. In the case of re-

newal applications submitted before 
July 27, 1990, this submittal may follow 
the renewal application but must be 
submitted on or before July 27, 1990. 

(j)(1) Each application to possess ura-
nium hexafluoride in excess of 50 kilo-
grams in a single container or 1000 
kilograms total must contain either: 

(i) An evaluation showing that the 
maximum intake of uranium by a 
member of the public due to a release 
would not exceed 2 milligrams; or 

(ii) An emergency plan for responding 
to the radiological hazards of an acci-
dental release of source material and 
to any associated chemical hazards di-
rectly incident thereto. 

(2) One or more of the following fac-
tors may be used to support an evalua-
tion submitted under paragraph (j)(1)(i) 
of this section: 

(i) All or part of the radioactive ma-
terial is not subject to release during 
an accident because of the way it is 
stored or packaged; 

(ii) Facility design or engineered 
safety features in the facility would re-
duce the amount of the release; or 

(iii) Other factors appropriate for the 
specific facility. 

(3) An emergency plan submitted 
under paragraph (j)(1)(ii) of this section 
must include the following: 

(i) Facility description. A brief descrip-
tion of the licensee’s facility and area 
near the site. 

(ii) Types of accidents. An identifica-
tion of each type of accident for which 
protective actions may be needed. 

(iii) Classification of accidents. A clas-
sification system for classifying acci-
dents as alerts or site area emer-
gencies. 

(iv) Detection of accidents. Identifica-
tion of the means of detecting each 
type of radioactive materials accident 
in a timely manner. 

(v) Mitigation of consequences. A brief 
description of the means and equip-
ment for mitigating the consequences 
of each type of accident, including 
those provided to protect workers on-
site, and a description of the program 
for maintaining the equipment. 

(vi) Assessment of releases. A brief de-
scription of the methods and equip-
ment to assess releases of radioactive 
materials. 
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1 These reporting requirements do not su-
persede or release licensees of complying 
with the requirements under the Emergency 
Planning and Community Right-to-Know 
Act of 1986, Title III. Pub. L. 99–499 or other 
state or federal reporting requirements. 

(vii) Responsibilities. A brief descrip-
tion of the responsibilities of licensee 
personnel should an accident occur, in-
cluding identification of personnel re-
sponsible for promptly notifying offsite 
response organizations and the NRC; 
also responsibilities for developing, 
maintaining, and updating the plan. 

(viii) Notification and coordination. A 
commitment to and a brief description 
of the means to promptly notify offsite 
response organizations and request off-
site assistance, including medical as-
sistance for the treatment of contami-
nated injured onsite workers when ap-
propriate. A control point must be es-
tablished. The notification and coordi-
nation must be planned so that un-
availability of some personnel, parts of 
the facility, and some equipment will 
not prevent the notification and co-
ordination. The licensee shall also 
commit to notify the NRC operations 
center immediately after notification 
of the offsite response organizations 
and not later than one hour after the 
licensee declares an emergency. 1 

(ix) Information to be communicated. A 
brief description of the types of infor-
mation on facility status, radioactive 
releases, and recommended protective 
actions, if necessary, to be given to off-
site response organizations and to the 
NRC. 

(x) Training. A brief description of 
the frequency, performance objectives 
and plans for the training that the li-
censee will provide workers on how to 
respond to an emergency including any 
special instructions and orientation 
tours the licensee would offer to fire, 
police, medical and other emergency 
personnel. The training shall famil-
iarize personnel with site-specific 
emergency procedures. Also, the train-
ing shall thoroughly prepare site per-
sonnel for their responsibilities in the 
event of accident scenarios postulated 
as most probable for the specific site, 
including the use of team training for 
such scenarios. 

(xi) Safe shutdown. A brief description 
of the means of restoring the facility 
to a safe condition after an accident. 

(xii) Exercises. Provisions for con-
ducting quarterly communications 
checks with offsite response organiza-
tions and biennial onsite exercises to 
test response to simulated emer-
gencies. Quarterly communications 
checks with offsite response organiza-
tions must include the check and up-
date of all necessary telephone num-
bers. The licensee shall invite offsite 
response organizations to participate 
in the biennial exercises. Participation 
of offsite response organizations in bi-
ennial exercises although rec-
ommended is not required. Exercises 
must use accident scenarios postulated 
as most probable for the specific site 
and the scenarios shall not be known 
to most exercise participants. The li-
censee shall critique each exercise 
using individuals not having direct im-
plementation responsibility for the 
plan. Critiques of exercises must evalu-
ate the appropriateness of the plan, 
emergency procedures, facilities, 
equipment, training of personnel, and 
overall effectiveness of the response. 
Deficiencies found by the critiques 
must be corrected. 

(xiii) Hazardous chemicals. A certifi-
cation that the application has met its 
responsibilities under the Emergency 
Planning and Community Right-to- 
Know Act of 1986, title III, Pub. L. 99– 
499, if applicable to the applicant’s ac-
tivities at the proposed place of the use 
of the source material. 

(4) The licensee shall allow the off-
site response organizations expected to 
respond in case of an accident 60 days 
to comment on the licensee’s emer-
gency plan before submitting it to the 
NRC. The licensee shall provide any 
comments received within the 60 days 
to the NRC with the emergency plan. 

(k) A license application for a ura-
nium enrichment facility must be ac-
companied by an Environmental Re-
port required under subpart A of part 
51 of this chapter. 

(l) A license application that involves 
the use of source material in a uranium 
enrichment facility must include the 
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applicant’s provisions for liability in-
surance. 

[26 FR 284, Jan. 14, 1961, as amended at 31 FR 
4669, Mar. 19, 1966; 34 FR 19546, Dec. 11, 1969; 
36 FR 145, Jan. 6, 1971; 37 FR 5748, Mar. 21, 
1972; 46 FR 13497, Feb. 23, 1981; 49 FR 9403, 
Mar. 12, 1984; 49 FR 19626, May 9, 1984; 49 FR 
21699, May 23, 1984; 49 FR 27924, July 9, 1984; 
53 FR 24047, June 27, 1988; 54 FR 14061, Apr. 7, 
1989; 57 FR 18390, Apr. 30, 1992; 68 FR 58807, 
Oct. 10, 2003; 73 FR 78604, Dec. 23, 2008] 

EFFECTIVE DATE NOTE: At 73 FR 63570, Oct. 
24, 2008, § 40.31 was amended by adding para-
graph (m), effective Feb. 23, 2009. For the 
convenience of the user, the added text is set 
forth as follows: 

§ 40.31 Application for specific licenses. 

* * * * * 

(m) Each applicant for a license for the 
possession of source material at a facility for 
the production or conversion of uranium 
hexafluoride shall protect Safeguards Infor-
mation against unauthorized disclosure in 
accordance with the requirements in §§ 73.21 
and 73.22 of this chapter, as applicable. Each 
applicant for a license for source material 
shall protect Safeguards Information against 
unauthorized disclosure in accordance with 
the requirements in § 73.21 and the require-
ments of § 73.22 or § 73.23 of this chapter, as 
applicable. 

§ 40.32 General requirements for 
issuance of specific licenses. 

An application for a specific license 
will be approved if: 

(a) The application is for a purpose 
authorized by the Act; and 

(b) The applicant is qualified by rea-
son of training and experience to use 
the source material for the purpose re-
quested in such manner as to protect 
health and minimize danger to life or 
property; and 

(c) The applicant’s proposed equip-
ment, facilities and procedures are ade-
quate to protect health and minimize 
danger to life or property; and 

(d) The issuance of the license will 
not be inimical to the common defense 
and security or to the health and safe-
ty of the public; and 

(e) In the case of an application for a 
license for a uranium enrichment facil-
ity, or for a license to possess and use 
source and byproduct material for ura-
nium milling, production of uranium 
hexafluoride, or for the conduct of any 
other activity which the Commission 

determines will significantly affect the 
quality of the environment, the Direc-
tor, Office of Federal and State Mate-
rials and Environmental Management 
Programs or his designee, before com-
mencement of construction of the 
plant or facility in which the activity 
will be conducted, on the basis of infor-
mation filed and evaluations made pur-
suant to subpart A of part 51 of this 
chapter, has concluded, after weighing 
the environmental, economic, tech-
nical and other benefits against envi-
ronmental costs and considering avail-
able alternatives, that the action 
called for is the issuance of the pro-
posed license, with any appropriate 
conditions to protect environmental 
values. Commencement of construction 
prior to this conclusion is grounds for 
denial of a license to possess and use 
source and byproduct material in the 
plant or facility. As used in this para-
graph, the term ‘‘commencement of 
construction’’ means any clearing of 
land, excavation, or other substantial 
action that would adversely affect the 
environment of a site. The term does 
not mean site exploration, roads nec-
essary for site exploration, borings to 
determine foundation conditions, or 
other preconstruction monitoring or 
testing to establish background infor-
mation related to the suitability of the 
site or the protection of environmental 
values. 

(f) The applicant satisfies any appli-
cable special requirements contained 
in § 40.34. 

(g) If the proposed activity involves 
use of source material in a uranium en-
richment facility, the applicant has 
satisfied the applicable provisions of 
part 140 of this chapter. 

[26 FR 284, Jan. 14, 1961, as amended at 36 FR 
12731, July 7, 1971; 40 FR 8787, Mar. 3, 1975; 41 
FR 53332, Dec. 6, 1976; 43 FR 6924, Feb. 17, 
1978; 49 FR 9403, Mar. 12, 1984; 57 FR 18390, 
Apr. 30, 1992; 73 FR 5721, Jan. 31, 2008] 

§ 40.33 Issuance of a license for a ura-
nium enrichment facility. 

(a) The Commission will hold a hear-
ing pursuant to 10 CFR part 2, subparts 
A, G, and I, on each application with 
regard to the licensing of the construc-
tion and operation of a uranium en-
richment facility. The Commission will 
publish public notice of the hearing in 
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the FEDERAL REGISTER at least 30 days 
before the hearing. 

(b) A license for a uranium enrich-
ment facility may not be issued before 
the hearing is completed and a decision 
issued on the application. 

[57 FR 18391, Apr. 30, 1992] 

§ 40.34 Special requirements for 
issuance of specific licenses. 

(a) An application for a specific li-
cense to manufacture industrial prod-
ucts and devices containing depleted 
uranium, or to initially transfer such 
products or devices, for use pursuant to 
§ 40.25 of this part or equivalent regula-
tions of an Agreement State, will be 
approved if: 

(1) The applicant satisfies the general 
requirements specified in § 40.32; 

(2) The applicant submits sufficient 
information relating to the design, 
manufacture, prototype testing, qual-
ity control procedures, labeling or 
marking, proposed uses, and potential 
hazards of the industrial product or de-
vice to provide reasonable assurance 
that possession, use, or transfer of the 
depleted uranium in the product or de-
vice is not likely to cause any indi-
vidual to receive in 1 year a radiation 
dose in excess of 10 percent of the an-
nual limits specified in § 20.1201(a) of 
this chapter; and 

(3) The applicant submits sufficient 
information regarding the industrial 
product or device and the presence of 
depleted uranium for a mass-volume 
application in the product or device to 
provide reasonable assurance that 
unique benefits will accrue to the pub-
lic because of the usefulness of the 
product or device. 

(b) In the case of an industrial prod-
uct or device whose unique benefits are 
questionable, the Commission will ap-
prove an application for a specific li-
cense under this paragraph only if the 
product or device is found to combine a 
high degree of utility and low prob-
ability of uncontrolled disposal and 
dispersal of significant quantities of 
depleted uranium into the environ-
ment. 

(c) The Commission may deny an ap-
plicant for a specific license under this 
paragraph if the end uses of the indus-

trial product or device cannot be rea-
sonably foreseen. 

[41 FR 53332, Dec. 6, 1976, as amended at 43 
FR 6924, Feb. 17, 1978; 58 FR 67661, Dec. 22, 
1993; 59 FR 41643, Aug. 15, 1994] 

§ 40.35 Conditions of specific licenses 
issued pursuant to § 40.34. 

Each person licensed pursuant to 
§ 40.34 shall: 

(a) Maintain the level of quality con-
trol required by the license in the man-
ufacture of the industrial product or 
device, and in the installation of the 
depleted uranium into the product or 
device; 

(b) Label or mark each unit to: (1) 
Identify the manufacturer or initial 
transferor of the product or device and 
the number of the license under which 
the product or device was manufac-
tured or initially transferred, the fact 
that the product or device contains de-
pleted uranium, and the quantity of de-
pleted uranium in each product or de-
vice; and (2) state that the receipt, pos-
session, use, and transfer of the prod-
uct or device are subject to a general 
license or the equivalent and the regu-
lations of the U.S. NRC or of an Agree-
ment State; 

(c) Assure that the depleted uranium 
before being installed in each product 
or device has been impressed with the 
following legend clearly legible 
through any plating or other covering: 
‘‘Depleted Uranium’’; 

(d)(1) Furnish a copy of the general 
license contained in § 40.25 and a copy 
of Form NRC 244 to each person to 
whom he transfers source material in a 
product or device for use pursuant to 
the general license contained in § 40.25; 
or 

(2) Furnish a copy of the general li-
cense contained in the Agreement 
State’s regulation equivalent to § 40.25 
and a copy of the Agreement State’s 
certificate, or alternately, furnish a 
copy of the general license contained 
in § 40.25 and a copy of Form NRC 244 to 
each person to whom he transfers 
source material in a product or device 
for use pursuant to the general license 
of an Agreement State. If a copy of the 
general license in § 40.25 and a copy of 
Form NRC 244 are furnished to such 
person, they shall be accompanied by a 
note explaining that use of the product 
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or device is regulated by the Agree-
ment State under requirements sub-
stantially the same as those in § 40.25; 
and 

(e)(1) Report to the Director, Office 
of Federal and State Materials and En-
vironmental Management Programs, 
by an appropriate method listed in 
§ 40.5, all transfers of industrial prod-
ucts or devices to persons for use under 
the general license in § 40.25. Such re-
port shall identify each general li-
censee by name and address, an indi-
vidual by name and/or position who 
may constitute a point of contact be-
tween the Commission and the general 
licensee, the type and model number of 
device transferred, and the quantity of 
depleted uranium contained in the 
product or device. The report shall be 
submitted within 30 days after the end 
of each calendar quarter in which such 
a product or device is transferred to 
the generally licensed person. If no 
transfers have been made to persons 
generally licensed under § 40.25 during 
the reporting period, the report shall 
so indicate; 

(2) Report to the responsible Agree-
ment State Agency all transfers of in-
dustrial products or devices to persons 
for use under the general license in the 
Agreement State’s regulation equiva-
lent to § 40.25. Such report shall iden-
tify each general licensee by name and 
address, an individual by name and/or 
position who may constitute a point of 
contact between the Agency and the 
general licensee, the type and model 
number of device transferred, and the 
quantity of depleted uranium con-
tained in the product or device. The re-
port shall be submitted within 30 days 
after the end of each calendar quarter 
in which such product or device is 
transferred to the generally licensed 
person. If no transfers have been made 
to a particular Agreement State during 
the reporting period, this information 
shall be reported to the responsible 
Agreement State Agency; 

(3) Keep records showing the name, 
address, and a point of contact for each 
general license to whom he or she 
transfers depleted uranium in indus-
trial products or devices for use pursu-
ant to the general license provided in 
§ 40.25 or equivalent regulations of an 
Agreement State. The records must be 

retained for three years from the date 
of transfer and must show the date of 
each transfer, the quantity of depleted 
uranium in each product or device 
transferred, and compliance with the 
report requirements of this section. 

(f) Licensees required to submit 
emergency plans by § 40.31(i) shall fol-
low the emergency plan approved by 
the Commission. The licensee may 
change the plan without Commission 
approval if the changes do not decrease 
the effectiveness of the plan. The li-
censee shall furnish the change to the 
Director, Office of Federal and State 
Materials and Environmental Manage-
ment Programs, by an appropriate 
method listed in § 40.5, and to affected 
offsite response organizations, within 
six months after the change is made. 
Proposed changes that decrease the ef-
fectiveness of the approved emergency 
plan may not be implemented without 
application to and prior approval by 
the Commission. 

[41 FR 53332, Dec. 6, 1976, as amended at 43 
FR 6924, Feb. 17, 1978; 52 FR 31611, Aug. 21, 
1987; 53 FR 19248, May 27, 1988; 54 FR 14062, 
Apr. 7, 1989; 68 FR 58807, Oct. 10, 2003; 73 FR 
5721, Jan. 31, 2008] 

§ 40.36 Financial assurance and rec-
ordkeeping for decommissioning. 

Except for licenses authorizing the 
receipt, possession, and use of source 
material for uranium or thorium mill-
ing, or byproduct material at sites for-
merly associated with such milling, for 
which financial assurance require-
ments are set forth in appendix A of 
this part, criteria for providing finan-
cial assurance for decommissioning are 
as follows: 

(a) Each applicant for a specific li-
cense authorizing the possession and 
use of more than 100 mCi of source ma-
terial in a readily dispersible form 
shall submit a decommissioning fund-
ing plan as described in paragraph (d) 
of this section. 

(b) Each applicant for a specific li-
cense authorizing possession and use of 
quantities of source material greater 
than 10 mCi but less than or equal to 
100 mCi in a readily dispersible form 
shall either— 

(1) Submit a decommissioning fund-
ing plan as described in paragraph (d) 
of this section; or 

VerDate Nov<24>2008 11:14 Feb 26, 2009 Jkt 217030 PO 00000 Frm 00776 Fmt 8010 Sfmt 8010 Y:\SGML\217030.XXX 217030er
ow

e 
on

 P
R

O
D

1P
C

63
 w

ith
 C

F
R



767 

Nuclear Regulatory Commission § 40.36 

(2) Submit a certification that finan-
cial assurance for decommissioning has 
been provided in the amount of $225,000 
by June 2, 2005 using one of the meth-
ods described in paragraph (e) of this 
section. For an applicant, this certifi-
cation may state that the appropriate 
assurance will be obtained after the ap-
plication has been approved and the li-
cense issued but before the receipt of 
licensed material. If the applicant de-
fers execution of the financial instru-
ment until after the license has been 
issued, a signed original of the finan-
cial instrument obtained to satisfy the 
requirements of paragraph (e) of this 
section must be submitted to NRC 
prior to receipt of licensed material. If 
the applicant does not defer execution 
of the financial instrument, the appli-
cant shall submit to NRC, as part of 
the certification, a signed original of 
the financial instrument obtained to 
satisfy the requirements of paragraph 
(e) of this section. 

(c)(1) Each holder of a specific license 
issued on or after July 27, 1990, which is 
covered by paragraph (a) or (b) of this 
section, shall provide financial assur-
ance for decommissioning in accord-
ance with the criteria set forth in this 
section. 

(2) Each holder of a specific license 
issued before July 27, 1990, and of a 
type described in paragraph (a) of this 
section shall submit a decommis-
sioning funding plan as described in 
paragraph (d) of this section or a cer-
tification of financial assurance for de-
commissioning in an amount at least 
equal to $1,125,000 in accordance with 
the criteria set forth in this section. If 
the licensee submits the certification 
of financial assurance rather than a de-
commissioning funding plan, the li-
censee shall include a decommissioning 
funding plan in any application for li-
cense renewal. Licensees required to 
submit the $1,125,000 amount must do 
so by December 2, 2004. 

(3) Each holder of a specific license 
issued before July 27, 1990, and of a 
type described in paragraph (b) of this 
section shall submit, on or before July 
27, 1990, a decommissioning funding 
plan, as described in paragraph (d) of 
this section, or a certification of finan-
cial assurance for decommissioning in 

accordance with the criteria set forth 
in this section. 

(4) Any licensee who has submitted 
an application before July 27, 1990, for 
renewal of license in accordance with 
§ 40.43 shall provide financial assurance 
for decommissioning in accordance 
with paragraphs (a) and (b) of this sec-
tion. This assurance must be submitted 
when this rule becomes effective No-
vember 24, 1995. 

(d) Each decommissioning funding 
plan must contain a cost estimate for 
decommissioning and a description of 
the method of assuring funds for de-
commissioning from paragraph (e) of 
this section, including means for ad-
justing cost estimates and associated 
funding levels periodically over the life 
of the facility. Cost estimates must be 
adjusted at intervals not to exceed 3 
years. The decommissioning funding 
plan must also contain a certification 
by the licensee that financial assur-
ance for decommissioning has been 
provided in the amount of the cost esti-
mate for decommissioning and a signed 
original of the financial instrument ob-
tained to satisfy the requirements of 
paragraph (e) of this section. 

(e) Financial assurance for decom-
missioning must be provided by one or 
more of the following methods: 

(1) Prepayment. Prepayment is the de-
posit prior to the start of operation 
into an account segregated from li-
censee assets and outside the licensee’s 
administrative control of cash or liquid 
assets such that the amount of funds 
would be sufficient to pay decommis-
sioning costs. Prepayment may be in 
the form of a trust, escrow account, 
government fund, certificate of de-
posit, or deposit of government securi-
ties. 

(2) A surety method, insurance, or other 
guarantee method. These methods guar-
antee that decommissioning costs will 
be paid. A surety method may be in the 
form of a surety bond, letter of credit, 
or line of credit. A parent company 
guarantee of funds for decommis-
sioning costs based on a financial test 
may be used if the guarantee and test 
are as contained in appendix A to part 
30. A parent company guarantee may 
not be used in combination with other 
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financial methods to satisfy the re-
quirements of this section. For com-
mercial corporations that issue bonds, 
a guarantee of funds by the applicant 
or licensee for decommissioning costs 
based on a financial test may be used if 
the guarantee and test are as contained 
in appendix C to part 30. For commer-
cial companies that do not issue bonds, 
a guarantee of funds by the applicant 
or licensee for decommissioning costs 
may be used if the guarantee and test 
are as contained in appendix D to part 
30. For nonprofit entities, such as col-
leges, universities, and nonprofit hos-
pitals, a guarantee of funds by the ap-
plicant or licensee may be used if the 
guarantee and test are as contained in 
appendix E to part 30. A guarantee by 
the applicant or licensee may not be 
used in combination with any other fi-
nancial methods used to satisfy the re-
quirements of this section or in any 
situation where the applicant or li-
censee has a parent company holding 
majority control of the voting stock of 
the company. Any surety method or in-
surance used to provide financial assur-
ance for decommissioning must con-
tain the following conditions: 

(i) The surety method or insurance 
must be open-ended or, if written for a 
specified term, such as five years, must 
be renewed automatically unless 90 
days or more prior to the renewal date, 
the issuer notifies the Commission, the 
beneficiary, and the licensee of its in-
tention not to renew. The surety meth-
od or insurance must also provide that 
the full face amount be paid to the ben-
eficiary automatically prior to the ex-
piration without proof of forfeiture if 
the licensee fails to provide a replace-
ment acceptable to the Commission 
within 30 days after receipt of notifica-
tion of cancellation. 

(ii) The surety method or insurance 
must be payable to a trust established 
for decommissioning costs. The trustee 
and trust must be acceptable to the 
Commission. An acceptable trustee in-
cludes an appropriate State or Federal 
government agency or an entity which 
has the authority to act as a trustee 
and whose trust operations are regu-
lated and examined by a Federal or 
State agency. 

(iii) The surety method or insurance 
must remain in effect until the Com-
mission has terminated the license. 

(3) An external sinking fund in which 
deposits are made at least annually, 
coupled with a surety method or insur-
ance, the value of which may decrease 
by the amount being accumulated in 
the sinking fund. An external sinking 
fund is a fund established and main-
tained by setting aside funds periodi-
cally in an account segregated from li-
censee assets and outside the licensee’s 
administrative control in which the 
total amount of funds would be suffi-
cient to pay decommissioning costs at 
the time termination of operation is 
expected. An external sinking fund 
may be in the form of a trust, escrow 
account, government fund, certificate 
of deposit, or deposit of government se-
curities. The surety or insurance provi-
sion must be as stated in paragraph 
(e)(2) of this section. 

(4) In the case of Federal, State, or 
local government licensees, a state-
ment of intent containing a cost esti-
mate for decommissioning or an 
amount based on paragraph (b) of this 
section, and indicating that funds for 
decommissioning will be obtained when 
necessary. 

(5) When a government entity is as-
suming custody and ownership of a 
site, an arrangement that is deemed 
acceptable by such government entity. 

(f) Each person licensed under this 
part shall keep records of information 
important to the decommissioning of a 
facility in an identified location until 
the site is released for unrestricted use. 
Before licensed activities are trans-
ferred or assigned in accordance with 
§ 40.41(b) licensees shall transfer all 
records described in this paragraph to 
the new licensee. In this case, the new 
licensee will be responsible for main-
taining these records until the license 
is terminated. If records important to 
the decommissioning of a facility are 
kept for other purposes, reference to 
these records and their locations may 
be used. Information the Commission 
considers important to decommis-
sioning consists of— 

(1) Records of spills or other unusual 
occurrences involving the spread of 
contamination in and around the facil-
ity, equipment, or site. These records 
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may be limited to instances when con-
tamination remains after any cleanup 
procedures or when there is reasonable 
likelihood that contaminants may 
have spread to inaccessible areas as in 
the case of possible seepage into porous 
materials such as concrete. These 
records must include any known infor-
mation on identification of involved 
nuclides, quantities, forms, and con-
centrations. 

(2) As-built drawings and modifica-
tions of structures and equipment in 
restricted areas where radioactive ma-
terials are used and/or stored, and of 
locations of possible inaccessible con-
tamination such as buried pipes which 
may be subject to contamination. If re-
quired drawings are referenced, each 
relevant document need not be indexed 
individually. If drawings are not avail-
able, the licensee shall substitute ap-
propriate records of available informa-
tion concerning these areas and loca-
tions. 

(3) Except for areas containing de-
pleted uranium used only for shielding 
or as penetrators in unused munitions, 
a list contained in a single document 
and updated every 2 years, of the fol-
lowing: 

(i) All areas designated and formerly 
designated as restricted areas as de-
fined under 10 CFR 20.1003; 

(ii) All areas outside of restricted 
areas that require documentation 
under § 40.36(f)(1); 

(iii) All areas outside of restricted 
areas where current and previous 
wastes have been buried as documented 
under 10 CFR 20.2108; and 

(iv) All areas outside of restricted 
areas that contain material such that, 
if the license expired, the licensee 
would be required to either decontami-
nate the area to meet the criteria for 
decommissioning in 10 CFR part 20, 
subpart E, or apply for approval for dis-
posal under 10 CFR 20.2002. 

(4) Records of the cost estimate per-
formed for the decommissioning fund-
ing plan or of the amount certified for 
decommissioning, and records of the 
funding method used for assuring funds 

if either a funding plan or certification 
is used. 

[53 FR 24047, June 27, 1988, as amended at 58 
FR 39633, July 26, 1993; 58 FR 67661, Dec. 22, 
1993; 58 FR 68731, Dec. 29, 1993; 59 FR 1618, 
Jan. 12, 1994; 60 FR 38238, July 26, 1995; 61 FR 
24674, May 16, 1996; 62 FR 39090, July 21, 1997; 
63 FR 29543, June 1, 1998; 68 FR 57336, Oct. 3, 
2003] 

§ 40.38 Ineligibility of certain appli-
cants. 

A license may not be issued to the 
Corporation if the Commission deter-
mines that: 

(a) The Corporation is owned, con-
trolled, or dominated by an alien, a for-
eign corporation, or a foreign govern-
ment; or 

(b) The issuance of such a license 
would be inimical to— 

(1) The common defense and security 
of the United States; or 

(2) The maintenance of a reliable and 
economical domestic source of enrich-
ment services. 

[62 FR 6669, Feb. 12, 1997] 

LICENSES 

§ 40.41 Terms and conditions of li-
censes. 

(a) Each license issued pursuant to 
the regulations in this part shall be 
subject to all the provisions of the act, 
now or hereafter in effect, and to all 
rules, regulations and orders of the 
Commission. 

(b) Neither the license nor any right 
under the license shall be assigned or 
otherwise transferred in violation of 
the provisions of the Act. 

(c) Each person licensed by the Com-
mission pursuant to the regulations in 
this part shall confine his possession 
and use of source or byproduct mate-
rial to the locations and purposes au-
thorized in the license. Except as oth-
erwise provided in the license, a license 
issued pursuant to the regulations in 
this part shall carry with it the right 
to receive, possess, and use source or 
byproduct material. Preparation for 
shipment and transport of source or 
byproduct material shall be in accord-
ance with the provisions of part 71 of 
this chapter. 

(d) Each license issued pursuant to 
the regulations in this part shall be 
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