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SUBCHAPTER E—ALTERNATE FUELS 

PART 500—DEFINITIONS 

Sec. 
500.1 Purpose and scope. 
500.2 General definitions. 
500.3 Electric regions—electric region 

groupings for reliability measurements 
under the Powerplant and Industrial 
Fuel Use Act of 1978. 

AUTHORITY: Department of Energy Organi-
zation Act, Pub. L. 95–91, 91 Stat. 565 (42 
U.S.C. § 7101 et seq.); Powerplant and Indus-
trial Fuel Use Act of 1978, Pub. L. 95–620, 92 
Stat. 3289 (42 U.S.C. 8301 et seq.); Energy Se-
curity Act, Pub. L.96–294, 94 Stat. 611 (42 
U.S.C. 8701 et seq.); E.O. 1209, 42 FR 46267, 
September 15, 1977. 

SOURCE: 46 FR 59884, Dec. 7, 1981, unless 
otherwise noted. 

OMB Control No.: 1903–0075. See 46 FR 63209, 
Dec. 31, 1981. 

§ 500.1 Purpose and scope. 
Unless otherwise expressly provided 

or the context clearly indicates other-
wise, this section defines the terms 
used in these regulations. The use of 
the male gender is to include female; 
the use of singular to include plural. 

§ 500.2 General definitions. 
For purposes of this part and parts 

501–507 term(s): 
Act means Powerplant and Industrial 

Fuel Use Act of 1978, 42 U.S.C. 8301 et 
seq. 

Action means a prohibition by rule or 
order, in accordance with sections 
301(b) and (c) of FUA; any order grant-
ing or denying an exemption in accord-
ance with sections 211, 212, 311 and 312 
of FUA; a modification or rescission of 
any such order, or rule; an interpreta-
tion; a notice of violation; a remedial 
order; an interpretive ruling; or a rule-
making undertaken by DOE. 

Affiliate, when used in relation to per-
son, means another person who con-
trols, is controlled by, or is under com-
mon control, with such person. 

Aggrieved, for purposes of administra-
tive proceedings, describes and means a 
person (with an interest sought to be 
protected under FUA) who is adversely 
affected by an action proposed or un-
dertaken by DOE. 

Air pollution control agency means any 
of the following: 

(1) A single State agency designated 
as the official State air pollution con-
trol agency; 

(2) An agency established by two or 
more States and having substantial 
powers or duties pertaining to the pre-
vention and control of air pollution; 

(3) A city, county, or other local gov-
ernment health authority or, in the 
case of any city, county, or other local 
unit of government in which there is 
an agency other than the health au-
thority charged with responsibility for 
enforcing ordinances or laws relating 
to the prevention and control of air 
pollution, such other agency; or 

(4) An agency or two or more munici-
palities located in the same State or in 
different States and having substantial 
powers or duties pertaining to the pre-
vention and control of air pollution. 

Alternate fuel means electricity or 
any fuel, other than natural gas or pe-
troleum. The term includes, but is not 
limited to : 

(1) Coal; 
(2) Solar energy; 
(3) Petroleum coke; shale oil; ura-

nium; biomass, tar sands, oil-impreg-
nated diatomaceous earth; municipal, 
industrial, or agricultural wastes; 
wood; and renewable and geothermal 
energy sources (For purposes of this 
paragraph (3), the term industrial does 
not include refineries.); 

(4) Liquid, solid or gaseous waste by- 
products of refinery or industrial oper-
ations which are commercially unmar-
ketable, either by reason of quality or 
quantity. (For purposes of this para-
graph (4), the term waste by-product is 
defined as an unavoidable by-product of 
the industrial or refinery operation.) A 
waste by-product of a refinery or indus-
trial operation is commercially unmar-
ketable if it meets the criteria listed in 
the definition of ‘‘commercial 
unmarketability,’’ set forth below; 

(5) Any fuel derived from an alter-
nate fuel; and 

(6) Waste gases from industrial oper-
ations. (For purposes of this sub-
section, the term industrial does not in-
clude refineries.) 
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Applicable environmental requirements 
includes: 

(1) Any standard, limitation, or other 
requirement established by or pursuant 
to Federal or State law (including any 
final order of any Federal or State 
Court) applicable to emissions of envi-
ronmental pollutants (including air 
and water pollutants) or disposal of 
solid waste residues resulting from the 
use of coal or other alternate fuels, 
natural gas, or petroleum as a primary 
energy source or from the operation of 
pollution control equipment in connec-
tion with such use, taking into account 
any variance of law granted or issued 
in accordance with Federal law or in 
accordance with State law to the ex-
tent consistent with Federal law; and 

(2) Any other standard, limitation, or 
other requirement established by, or 
pursuant to, the Clean Air Act, the 
Federal Water Pollution Control Act, 
the Solid Waste Disposal Act, the Re-
source Conservation and Recovery Act 
of 1976, or the National Environmental 
Policy Act of 1969. 

Base load powerplant means a power-
plant, the electrical generation of 
which in kilowatt hours exceeds, for 
any 12-calendar-month period, such 
powerplant’s design capacity multi-
plied by 3,500 hours. 

Boiler means a closed vessel in which 
water is heated electrically or by the 
combustion of a fuel to produce steam 
of one percent or more quality. 

Btu means British thermal unit. 
Capability to use alternate fuel, for the 

purposes of Title II prohibitions relat-
ing to construction of new power-
plants, means the powerplant to be 
constructed: 

(1) Has sufficient inherent design 
characteristics to permit the addition 
of equipment (including all necessary 
pollution devices) necessary to render 
such electric powerplant capable of 
using coal or another alternate fuel as 
its primary energy source; and 

(2) Is not physically, structurally, or 
technologically precluded from using 
coal or another alternate fuel as its 
primary energy source. 

Capability to use coal or another al-
ternate fuel shall not be interpreted to 
require any such powerplant to be im-
mediately able to use coal or another 
alternate fuel as its primary energy 

source on its initial day of operation. 
In addition, the owner or operator of a 
baseload powerplant need not have ade-
quate on-site space for either a coal 
gasifier or any facilities for handling 
coal or related fuels. 

Certification means a document, 
signed by an official of the owner or op-
erator, notarized, and submitted to 
OFE, which declares that a new power-
plant will have the ‘‘capability to use 
alternate fuel’’ (as defined herein). 

Certifying powerplant means an exist-
ing powerplant whose owner or oper-
ator seeks to obtain a prohibition order 
against the use of natural gas or petro-
leum either totally or in a mixture 
with coal or an alternate fuel by filing 
a certification as to both the technical 
capability and financial feasibility of 
conversion to coal or another alternate 
fuel pursuant to section 301 of FUA, as 
amended. 

Clean Air Act means the Clean Air 
Act, 42 U.S.C. 7401 et seq. (1970), as 
amended by Public Law 93–319, 88 Stat. 
246, and Public Law 95–91, 91 Stat. 685. 

Coal means anthracite, bituminous 
and sub-bituminous coal, lignite, and 
any fuel derivative thereof. 

Cogeneration facility means an elec-
tric powerplant that produces: 

(1) Electric power; and 
(2) Any other form of useful energy 

(such as steam, gas or heat) that is, or 
will be used, for industrial, commer-
cial, or space heating purposes. In addi-
tion, for purposes of this definition, 
electricity generated by the cogenera-
tion facility must constitute more 
than five (5) percent and less than nine-
ty (90) percent of the useful energy out-
put of the facility. 

NOTE: Any cogeneration facility selling or 
exchanging less than fifty percent (50%) of 
the facility’s generated electricity is consid-
ered an industrial cogenerator and is exempt 
from the fuel use prohibitions of FUA. 

Combined cycle unit means an electric 
power generating unit that consists of 
a combination of one or more combus-
tion turbine units and one or more 
steam turbine units with a substantial 
portion of the required energy input of 
the steam turbine unit(s) provided by 
the exhaust gas from the combustion 
turbine unit(s). 

Substantial amounts of supplemental 
firing for a steam turbine or waste heat 
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boiler to improve thermal efficiency 
will not affect a unit’s classification as 
a combined cycle unit. 

Combustion turbine means a unit that 
is a rotary engine driven by a gas 
under pressure that is created by the 
combustion of any fuel. 

Commercial unmarketability as used in 
the definitions of ‘‘alternate fuel,’’ 
‘‘natural gas’’ and ‘‘petroleum’’ shall 
be determined as follows: 

(1) A waste by-product of industrial 
or refinery operations is commercially 
unmarketable by reason of: 

(i) Quality, where the cost of proc-
essing (limited to upgrading the waste 
by-product to commercial quality), 
storing, and distributing the waste by- 
product would not be covered by rea-
sonably expected revenues from its 
sale; 

(ii) Quantity, where the cost of ag-
gregating the waste by-product into 
commercial quantities through storing 
and distributing the waste by-product 
would not be covered by reasonably ex-
pected revenues from its sale. 

(2) A fuel will not be classified as 
‘‘natural gas’’ when it is commercially 
unmarketable by reason of: 

(i) Quality, where the cost of pro-
ducing, upgrading to commercial qual-
ity, storing, and distributing the fuel 
would not be covered by reasonably ex-
pected revenues from its sale; or 

(ii) Quantity, where the quantities of 
the fuel are so small that the revenues 
to be reasonably expected from its sale 
would not cover the cost of its produc-
tion, distribution or storage. 

(3) Costs associated with upgrading, 
storing, distributing, and aggregating a 
by-product or other fuel (to determine 
if such fuel is natural gas) may prop-
erly include a reasonable rate of return 
on any capital investment required to 
overcome the problems posed by the 
quality or quantity of a fuel because 
the return on investment is a normal 
aspect of any investment decision. A 
firm may account for this reasonable 
rate of return by using its customary 
discount rate for an investment of 
similar risk. 

(4) As part of any consideration of 
the rate of return on investment, the 
cost of replacing the Btu’s lost if the 
by-product or other fuel were upgraded 
and sold instead of used as a fuel may 

be taken into consideration. The actual 
expense that would result from burning 
a replacement fuel in lieu of the by- 
product or other fuel in question may 
therefore be considered. The costs asso-
ciated with using a replacement fuel 
are indirect costs that result from up-
grading and selling the fuel, instead of 
burning it. These indirect costs as well 
as the direct costs associated with the 
upgrading, storing, distributing, and 
aggregating of by-products or other 
fuel may be considered in any assess-
ment of commercial unmarketability. 

Conference means an informal meet-
ing incident to any proceeding, be-
tween DOE and any interested person. 

Construction means substantial phys-
ical activity at the unit site and in-
cludes more than clearance of a site or 
installation of foundation pilings. 

Costs means total costs, both oper-
ating and capital, incurred over the es-
timated remaining useful life of an 
electric powerplant, discounted to the 
present, pursuant to rules established 
in parts 503 and 504 of these regula-
tions. 

DEOA means the Department of En-
ergy Organization Act (Pub. L. 95–91) 
(42 U.S.C. 7101 et seq.) as implemented 
by Executive Order 12009 (42 FR 46267, 
September 15, 1977). 

Design capability defined in section 
103(a)(7) of FUA, shall be determined as 
follows: 

(1) Boiler and associated generator tur-
bines. The design fuel heat input rate of 
a steam-electric generating unit (Btu/ 
hr) shall be the product of the genera-
tor’s nameplate rating, measured in 
kilowatts, and 3412 (Btu/kWh), divided 
by the overall boiler-turbine-generator 
unit design efficiency (decimal); or if 
the generator’s nameplate does not 
have a rating measured in kilowatts, 
the product of the generator’s kilovolt- 
amperes nameplate rating, and the 
power factor nameplate rating; and 
3412 (Btu/kWh), divided by the boiler 
turbine-generator unit’s design effi-
ciency (decimal). (The number 3412 
converts kilowatt-hours (absolute) into 
Btu’s (mean).) 

(2) Combustion turbine and associated 
generator. The design fuel heat input 
rate of a combustion turbine (Btu/hr) 
shall be the product of its nameplate 
rating, measured in kilowatts, and 3412 
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1 The election provisions are published at 
46 FR 48118 (October 1, 1981) and will not be 
codified in the Code of Federal Regulations. 

(Btu/kWh), divided by the combustion 
turbine-generator unit’s design effi-
ciency (decimal), adjusted for peaking 
service at an ambient temperature of 
59 degrees Fahrenheit (15 degrees Cel-
sius) at the unit’s elevation. (The num-
ber 3412 converts kilowatt-hours (abso-
lute) into Btu’s (mean).) 

(3) Combined cycle unit. The design 
fuel heat input rate of a combined 
cycle unit (Btu/hr) shall be the summa-
tion of the product of its generator’s 
nameplate rating, measured in kilo-
watts, and 3412 (Btu/kWh), divided by 
the overall combustion turbine-gener-
ator unit’s efficiency (decimal), ad-
justed for peaking service at an ambi-
ent temperature of 59 degrees Fahr-
enheit (15 degrees Celsius) and at the 
unit’s evaluation, plus the product of 
the maximum fuel heat input to any 
supplemental heat recovery steam gen-
erator/boiler in gallons or pounds per 
hour and the fuel’s heat content. If the 
generator’s nameplate does not have a 
rating measured in kilowatts, the prod-
uct of the generator’s kilowatt-am-
peres nameplate rating and power fac-
tor nameplate rating must be sub-
stituted for kilowatts. (The number 
3412 converts kilowatt-hours (absolute) 
into Btu’s (mean).) 

Design capacity of a powerplant pur-
suant to section 103(a)(18) of FUA, is 
determined according to 18 CFR 287.101. 

DOE or the Department means the 
United States Department of Energy, 
as defined in sections 201 and 301(a) of 
the DEOA, including the Secretary of 
Energy or his designee. 

Duly authorized representative means a 
person who is authorized to appear be-
fore DOE in connection with a pro-
ceeding on behalf of a person interested 
in or aggrieved by that proceeding. 
Such appearance may include the sub-
mission of applications, petitions, re-
quests, statements, memoranda of law, 
other documents, or of a personal ap-
pearance, oral communication, or any 
other participation in a proceeding. 

Electing powerplant means an existing 
powerplant, which (1) has been issued a 
proposed prohibition order under 
former section 301 (b) or (c) of FUA 
prior to August 13, 1981, the date of en-
actment of the Omnibus Budget Rec-
onciliation Act of 1981, Public Law 97– 
35 (OBRA); and (2) files an election to 

continue the current prohibition order 
proceeding under provisions of the 
former section 301 of FUA, rather than 
under amended section 301 of FUA.1 
Under the election provisions, an exist-
ing powerplant which has an order 
pending against it under section 2 of 
the Energy Supply and Environmental 
Coordination Act of 1974, as amended, 
15 U.S.C. 791 et seq. (ESECA), as of Au-
gust 13, 1981, may also elect to con-
tinue the current proceeding under sec-
tion 2 of ESECA. Electing powerplants 
under ESECA are not included in the 
FUA definition of ‘‘electing power-
plant’’. Relevant regulations governing 
ESECA proceedings are found at 10 
CFR part 303 and 305. These elections 
must have been filed with DOE by No-
vember 30, 1981 in the case of FUA or-
ders and by January 14, 1982 in the case 
of ESECA orders. 

Electric generating unit does not in-
clude: 

(1) Any electric generating unit sub-
ject to the licensing jurisdiction of the 
Nuclear Regulatory Commission 
(NRC); and 

(2) Any cogeneration facility from 
which less than 50 percent of the net 
annual electric power generation is 
sold or exchanged for resale. Excluded 
from ‘sold or exchanged for resale’ are 
sales or exchanges to or with an elec-
tric utility for resale by the utility to 
the cogenerating supplier, and sales or 
exchanges among owners of the cogen-
eration facility. 

NOTE: For purposes of subparagraph (1) of 
this definition, OFE will not consider any 
unit located at a site subject to NRC’s li-
censing authority to be jurisdictional for 
purposes of FUA. 

Electric powerplant means any sta-
tionary electric generating unit con-
sisting of (a) a boiler, (b) a gas turbine, 
or (c) a combined cycle unit which em-
ploys a generator to produce electric 
power for purposes of sale or exchange 
and has the design capabilityf con-
suming any fuel (or mixture thereof) at 
a fuel heat input rate of 100 million 
Btu’s per hour or greater. In accord-
ance with section 103(a)(7)(C) of FUA, 
the Secretary has determined that it is 
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appropriate to exclude from this defini-
tion any unit which has a design capa-
bility to consume any fuel (including 
any mixture thereof) that does not 
equal or exceed 100 million Btu’s per 
hour. 

Electric Region is as defined in § 500.3 
of this part. 

Electric utility means any person, in-
cluding any affiliate, or Federal agen-
cy, which sells electric power. 

Emission offset means emission reduc-
tions as defined by EPA’s regulations 
set forth at 40 CFR part 51, appendix S. 

EPA means the United States Envi-
ronmental Protection Agency. 

ESECA means the Energy Supply and 
Environmental Coordination Act of 
1974, as amended, 15 U.S.C. 791 et seq. 

Existing powerplant means any power-
plant other than a new powerplant. 

Federal Water Pollution Control Act 
means the Federal Water Pollution 
Control Act, 33 U.S.C. 1251 et seq., as 
amended. 

FERC means the Federal Energy Reg-
ulatory Commission. 

Firm means a parent company and 
the consolidated or unconsolidated en-
tities (if any) that it directly or indi-
rectly controls. 

Fluidized bed combustion means com-
bustion of fuel in connection with a bed 
of inert material, such as limestone or 
dolomite, that is held in a fluid-like 
state by the means of air or other gases 
being passed through such materials. 

FTC means the Federal Trade Com-
mission. 

FUA means the Powerplant and In-
dustrial Fuel Use Act of 1978, 42 U.S.C. 
8301 et seq. 

Fuel Use Act means FUA. 
Fuel use order means a directive 

issued by OFE pursuant to § 501.167 of 
these regulations. 

Gas turbine means ‘‘combustion tur-
bine’’. 

High-priority user, for purposes of sub-
section 312(j) of FUA, means any resi-
dential user of natural gas, or any com-
mercial user whose consumption of 
natural gas on peak day is less than 50 
MCF. 

Internal combustion engine means a 
heat engine in which the combustion 
that generates the heat takes place in-
side the engine proper. 

Interpretation means a written state-
ment issued by the DOE General Coun-
sel or his delegate, in response to a 
written request, that applies the regu-
lations, rulings, and other precedents 
previously issued by the DOE to the 
particular facts of a prospective or 
completed act or transaction. 

Mcf means 1,000 cubic feet of natural 
gas. 

Mixture, when used in relation to 
fuels used in a unit, means a mixture of 
petroleum or natural gas and an alter-
nate fuel, or a combination of such 
fuels, used simultaneously or alter-
nately in such unit. 

Natural gas means any fuel consisting 
in whole or in part of natural gas, in-
cluding components of natural gas such 
as methane and ethane; liquid petro-
leum gas; synthetic gas derived from 
petroleum or natural gas liquids; or 
any mixture of natural gas and syn-
thetic gas. Natural gas does not in-
clude: 

(1) Gaseous waste by-products or 
waste gas specifically designated as an 
alternate fuel in § 500.2 of these regula-
tions; 

(2) Natural gas which is commer-
cially unmarketable, as defined in 
these rules; 

(3) Natural gas produced by the user 
from a well, the maximum efficient 
production rate of which is less than 
250 million Btu’s per day. For purposes 
of paragraph (3) of this definition: 

(i) Produced by the user means: 
(A) All gas produced by the well, 

when such gas is delivered for use in 
the user’s facility through a gas deliv-
ery, gathering, or transportation sys-
tem which could not deliver such gas 
to any other user; or 

(B) Only that amount which rep-
resents the user’s net working (min-
eral) interest in the gas produced from 
such well, where such gas is delivered 
for use in the user’s facility through a 
gas delivery, gathering, or transpor-
tation system which could deliver such 
gas to any other user. 

(ii) Maximum efficient production rate 
(MEPR) means that rate at which pro-
duction of natural gas may be sus-
tained without damage to the reservoir 
or the rate which may be sustained 
without damage to the ultimate recov-
ery of oil or gas through the well. 
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(4) Occluded methane in coal seams 
within the meaning of section 107(c)(3) 
of the Natural Gas Policy Act of 1978 
(NGPA); 

(5) The following gas from wells spud-
ded prior to January 1, 1990: 

(i) Gas produced from geopressurized 
brine, within the meaning of section 
107(c)(2) of the NGPA; 

(ii) Gas produced from Devonian 
shale, within the meaning of section 
107(c)(4) of the NGPA; 

(iii) Gas produced from tight sands, 
as designated by the FERC in accord-
ance with section 107(c)(5) of the 
NGPA; and 

(iv) Other gases designated by FERC 
as ‘‘high-cost natural gas’’ in accord-
ance with section 107(c)(5) of the 
NGPA, except as specifically des-
ignated as ‘‘natural gas’’ by OFE; 

(6)(i) Synthetic gas derived from coal 
or other alternate fuel, the heat con-
tent of which is less than 600 Btu’s per 
cubic foot at 14.73 pounds per square 
inch (absolute) and 60° F; and 

(ii) Commingled natural gas and syn-
thetic gas derived from coal consumed 
as part of the necessary process of a 
major fuel burning installation used in 
the iron and steel industry, so long as 
the average annual Btu heat content of 
the commingled stream as consumed 
within a major fuel burning installa-
tion does not exceed 600 Btu’s per cubic 
foot at 14.73 pounds per square inch 
(absolute) and 60° F; 

(7) Mixtures of natural gas and syn-
thetic gas derived from alternate fuels 
for which the person proposing to use 
the gas certifies to OFE that: 

(i) He owns, or is entitled to receive 
at the point of manufacture, synthetic 
gas derived from alternate fuels; 

(ii) He delivers, or arranges for the 
delivery of such synthetic gas to a 
pipeline which by transport or dis-
placement is capable of delivering such 
synthetic gas, mixed with natural gas, 
to facilities owned by the user; 

(iii) The total annual Btu content of 
the synthetic gas delivered to a pipe-
line is equal to or greater than the 
total annual Btu content of the natural 
gas delivered to the facilities owned by 
the user, plus the approximate total 
annual Btu content of any natural gas 
consumed or lost in transportation; 
and 

(iv) All necessary permits, licenses, 
or approvals from appropriate Federal, 
State, and local agencies (including In-
dian tribes) have been obtained for con-
struction and operation of the facilities 
for the manufacture of the synthetic 
gas involved, except that for purposes 
of the prohibition under section 201(2) 
of FUA against powerplants being con-
structed without the capability of 
using coal or another alternate fuel, 
only permits, licenses, and approvals 
for the construction of such synthetic 
gas facilities shall be required under 
this subparagraph, to be certified and 
documented; and 

(8) A mixture of natural gas and an 
alternate fuel when such mixture is de-
liberately created for purposes of (i) 
Complying with a prohibition order 
issued pursuant to section 301(c) of the 
Act, or (ii) Qualifying for a fuel mix-
tures exemption under the Act, pro-
vided such exemption is granted. 

NEPA means the National Environ-
mental Policy Act of 1969, as amended, 
42 U.S.C. 4321 et seq. 

New electric powerplant means any 
electric powerplant: (1) That was not 
classified as existing under part 515 of 
this subchapter; (2) That was recon-
structed, as defined in these rules 
under the definition of ‘‘reconstruc-
tion’’; or (3) For which construction 
was begun after November 9, 1978. 

NGPA means the Natural Gas Policy 
Act of 1978, 15 U.S.C. 3301 et seq. 

Nonboiler means any powerplant 
which is not a boiler and consists of ei-
ther a combustion turbine unit or com-
bined cycle unit. 

Notice of violation means a written 
statement issued to a person by DOE 
that states one or more alleged viola-
tions of the provisions of these regula-
tions, any order issued pursuant there-
to, or the Act. 

OBRA means the Omnibus Budget 
Reconciliation Act of 1981, Public Law 
97–35. 

OFE means the Office of Fossil En-
ergy of OFE. 

Offset means ‘‘emission offset’’. 
Order means a final disposition, other 

than the issuance of a rule, issued by 
DOE pursuant to these regulations or 
the Act. 

Person means any: 
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(1) Individual, corporation, company, 
partnership, association, firm, institu-
tion, society, trust, joint venture, or 
joint stock company; 

(2) Any State; or 
(3) Any Federal, State, or local agen-

cy or instrumentality (including any 
municipality) thereof. 

Petroleum means crude oil and prod-
ucts derived from crude oil, other than: 

(1) Petroleum products specifically 
designated as alternate fuels pursuant 
to these regulations; 

(2) Synthetic gas derived from crude 
oil; 

(3) Liquid petroleum gas; 
(4) Petroleum coke or waste gases 

from industrial operations; and 
(5) A liquid, solid, or gaseous waste 

by-product of refinery operations 
which is commercially unmarketable 
under the definition of ‘‘commercial 
unmarketability’’ in these rules. 

NOTE: For the purposes of this subpara-
graph, waste by-products do not include 
components (such as butane and propane) 
that can be extracted from the waste by- 
product by reasonable further processing of 
the waste by-product at the refinery, nor do 
they include final products that use the 
waste by-product as a blend stock at the re-
finery. 

Petition means a formal request for 
any action including an exemption sub-
mitted to DOE under these regulations. 

Powerplant means ‘‘electric power-
plant.’’ 

Product or process requirements means 
that product or process for which the 
use of an alternate fuel is not tech-
nically feasible due to the necessity to 
maintain satisfactory control of prod-
uct quality and for which the substi-
tution of steam is not technically fea-
sible due to process requirements. 

Primary energy source means the fuel 
or fuels used by any existing or new 
electric powerplant except: 

(1) Minimum amounts of fuel re-
quired for unit ignition, startup, test-
ing, flame stabilization, and control 
uses. OFE has determined that, unless 
need for a greater amount is dem-
onstrated, twenty-five (25) percent of 
the total annual Btu heat input of a 
unit shall be automatically excluded 
under this paragraph. 

(2) Minimum amounts of fuel re-
quired to alleviate or prevent: 

(i) Unanticipated equipment outages 
as defined in § 501.191 of these regula-
tions; and 

(ii) Emergencies directly affecting 
the public health, safety, or welfare 
that would result from electric power 
outages as defined in § 501.191 of these 
regulations. 

NOTE: (1) Any fuel excluded under the pro-
visions of paragraph (1) of this definition is 
in addition to any fuel authorized to be used 
in any order granting a fuel mixtures exemp-
tion under parts 503 and 504 of these rules. 
The exclusion of fuel under paragraph (1), to-
gether with the authority for such additive 
treatment, shall apply to any jurisdictional 
facility, regardless of whether or not it had 
received an order granting an exemption as 
of the date these rules are promulgated. 

(2) If an auxiliary unit to an electric 
powerplant consumes fuel only for the 
auxiliary functions of unit ignition, 
startup, testing, flame stabilization, 
and other control uses, its use of min-
imum amounts of natural gas or petro-
leum is not prohibited by FUA. The 
measurement of such minimum 
amounts of fuel is discussed in Associ-
ated Electric Cooperative, et al., Inter-
pretation 1980–42 [45 FR 82572, Dec. 15, 
1980]. 

Prohibition order means: 
(1) An order issued pursuant to sec-

tion 301(b) of the Act that prohibits a 
powerplant from burning natural gas 
or petroleum as its primary energy 
source; or 

(2) An order issued pursuant to sec-
tion 301(c) of the Act that prohibits ex-
cessive use of natural gas or petroleum 
in mixtures burned by a powerplant as 
its primary energy source. 

Rated capacity for the purpose of de-
termining reduction in the rated capac-
ity of an existing powerplant, means 
design capacity, or, at the election of 
the facility owner or operator, the ac-
tual maximum sustained energy output 
per unit of time that could be pro-
duced, measured in power output, ex-
pressed in kilowatts, per unit of time. 

Reconstruction means the following: 
(1) Except as provided in paragraph 

(2) of this definition, reconstruction 
shall be found to have taken place 
whenever the capital expenditures for 
refurbishment or modification of an 
electric powerplant on a cumulative 
basis for the current calendar year and 
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preceding calendar year, are equal to 
or greater than fifty (50) percent of the 
capital costs of an equivalent replace-
ment unit of the same capacity, capa-
ble of burning the same fuels. 

(2) Notwithstanding paragraph (1) of 
this definition, reconstruction shall 
not be found to have taken place when-
ever: 

(i) The capital expenditures for refur-
bishment or modification of an electric 
powerplant, on a cumulative basis for 
the current calendar year and pre-
ceding calendar year, are not greater 
than eighty (80) percent of the capital 
costs of an equivalent replacement unit 
of the same capacity, capable of burn-
ing the same fuels and the unit, as re-
furbished or modified, will not have a 
greater fuel consumption capability 
than the unit it replaces; 

(ii) The unit being refurbished or 
modified was destroyed, in whole or 
substantial part, in a plant accident 
and the unit, as refurbished or modi-
fied, will not have a greater fuel con-
sumption capability than the unit it 
replaces; or 

(iii) Refurbishment or modification 
of the unit is undertaken primarily for 
the purpose of increasing fuel burning 
efficiency of the unit, and will not re-
sult in: 

(A) Increased remaining useful plant 
life, or 

(B) Increased total annual fuel con-
sumption. 

Resource Conservation and Recovery 
Act of 1976 means the Resource Con-
servation and Recovery Act of 1976, 42 
U.S.C. 6901 et seq. 

SIP means State Implementation 
Plan pursuant to section 10 of the 
Clean Air Act. 

Site limitation means a specific phys-
ical limitation associated with a par-
ticular site that relates to the use of 
an alternate fuel as a primary energy 
source for the powerplant such as: 

(1) Inaccessibility to alternate fuels; 
(2) Lack of transportation facilities 

for alternate fuels; 
(3) Lack of adequate land for facili-

ties for the handling, use and storage 
of alternate fuels; 

(4) Lack of adequate land or facilities 
for the control or disposal of wastes 
from such powerplant, including lack 
of land for pollution control equipment 

or devices necessary to assure compli-
ance with applicable environmental re-
quirements; and 

(5) Lack of an adequate and reliable 
supply of water, including water for 
use in compliance with applicable envi-
ronmental requirements. 

Solid Waste Disposal Act means the 
Solid Waste Disposal Act, 42 U.S.C. 6901 
et seq., as amended. 

State regulatory authority means any 
State agency that acts as ratemaking 
or power supply authority with respect 
to the sale of electricity by any State 
regulated electric utility. 

Synthetic fuel means any fuel derived 
from an alternate fuel and does not in-
clude any fuels derived from petroleum 
or natural gas. 

Wetlands areas means, for purposes of 
section 103(a)(12) of the Act, those geo-
graphical areas designated as wetlands 
areas by State or local environmental 
regulatory authorities, or in the ab-
sence of any such geographic designa-
tion, those areas that are inundated by 
surface or ground water with frequency 
sufficient to support, and under normal 
circumstances does or would support, a 
prevalence of vegetation or aquatic life 
that requires saturated, seasonably 
saturated, or tidally saturated soil con-
ditions for growth or reproduction. 

(Department of Energy Organization Act, 
Pub. L. 95–91, 42 U.S.C. 7101 et seq.; Energy 
Supply and Environmental Coordination Act 
of 1974, Pub. L. 93–319, as amended by Pub. L. 
94–163, Pub. L. 95–70, and Pub. L. 95–620, (15 
U.S.C. 719 et seq.); Powerplant and Industrial 
Fuel Use Act of 1978, Pub. L. 95–620, as 
amended by Pub. L. 97–35 (42 U.S.C. 8301 et 
seq.); Omnibus Budget Reconciliation Act of 
1981, Pub. L. 97–35) 

[46 FR 59884, Dec. 7, 1981, as amended at 47 
FR 15313, 15314, Apr. 9, 1982; 47 FR 17041, Apr. 
21, 1982; 47 FR 29210, July 6, 1982; 47 FR 34972, 
Aug. 12, 1982; 54 FR 52889, Dec. 22, 1989] 

§ 500.3 Electric regions—electric re-
gion groupings for reliability meas-
urements under the Powerplant 
and Industrial Fuel Use Act of 1978. 

(a) The following is a list of electric 
regions for use with regard to the Act. 
The regions are identified by FERC 
Power Supply Areas (PSA’s) as author-
ized by section 202(a) of the Federal 
Power Act except where noted. They 
will be reviewed annually by ERA. 
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Each grouping meets one or more of 
the following criteria: 

(1) Existing centrally dispatched 
pools and hourly power brokers; 

(2) Systems with joint planning and 
construction agreements; 

(3) Systems with coordination agree-
ments in the areas of: 

(i) Generation reserve and system re-
liability criteria; 

(ii) Capacity and energy exchange 
policies; 

(iii) Maintenance scheduling; and 
(iv) Emergency procedures for deal-

ing with capacity or fuel shortages; or 
(4) Systems within the same National 

Electric Reliability Council (NERC) re-
gion with historical coordination poli-
cies. 

(b) The PSA’s referred to in the defi-
nition of electric regions in paragraph 
(a) of this section were first defined by 
the Federal Power Commission in 1936. 
The most recent reference to them is 
given in the 1970 National Power Survey, 
Vol. 1, Pg. 1–3–16. In cases where a peti-
tioner finds an ambiguity in a regional 
assignment, he shall consult with DOE 
for an official determination. 

Electric Region Groupings and FERC 
PSA’s: 

1. Allegheny Power System (APS)—7, ex-
cept Duquesne Light Company. 

2. American Electric Power System 
(AEP)—entire AEP System. 

3. New England Planning Pool (NEPOOL)— 
1, 2. 

4. New York Planning Pool (NYPP)—3, 4. 
5. Pennsylvania—New Jersey—Maryland 

interconnection (PJM)—5, 6. 
6. Commonwealth Edison Company—14. 
7. Florida Coordination Group (FCG)—24. 
8. Middle South Utilities—25. 
9. Southern Company—22, 23. 
10. Gulf States Group—35. 
11. Tennessee Valley Authority (TVA)—20. 
12. Virginia—Carolina Group (VACAR)—18, 

21. 
13. Central Area Power Coordination Group 

(CAPCO)—Cleveland Electric Illuminating 
Company, Toledo Edison Company, Ohio Edi-
son Company, Duquesne Light Company. 

14. Cincinnati, Columbus, Dayton Group 
(CCD)—Cincinnati Gas and Electric Com-
pany, Columbus and Southern Ohio Electric 
Company, Dayton Power and Light Com-
pany. 

15. Kentucky Group—19. 
16. Indiana Group—Indiana Utilities except 

AEP. 
17. Illinois—Missouri Group (ILLMO)—15, 

40. 

18. Michigan Electric Coordinated Systems 
(MECS)—11. 

19. Wisconsin—Upper Michigan Group 
(WUMS)—13. 

20. Mid-Continent Area Power Pool 
(MAAP)—16, 17, 26, 27, 28. 

21. Missouri—Kansas Group (MOKAN)—24, 
29. 

22. Oklahoma Group—33, 36. 
23. Texas Interconnected Systems (TIS)— 

37, 38. 
24. Rocky Mountain Power Pool (RMPP)— 

31, 32. 
25. Northwest Power Pool (NWPP)—30, 42, 

43, 44, 45. 
26. Arizona—New Mexico Group—39, 48 

within Arizona. in Nevada and California. 
27. Southern California—Nevada—47, 48. 
28. Northern California—Nevada—46. 
29. Alaska (non-interconnected systems to 

be considered separately)—49. 
30. Idaho—Utah Group—41. 

PART 501—ADMINISTRATIVE 
PROCEDURES AND SANCTIONS 

Subpart A—General Provisions 

Sec. 
501.1 Purpose and scope. 
501.2 Prepetition conference. 
501.3 Petitions. 
501.4–501.5 [Reserved] 
501.6 Service. 
501.7 General filing requirements. 
501.8 [Reserved] 
501.9 Effective date of orders or rules. 
501.10 Order of precedence. 
501.11 Address for filing documents. 
501.12 Public files. 
501.13 Appeal. 
501.14 Notice to Environmental Protection 

Agency. 

Subpart B [Reserved] 

Subpart C—Written Comments, Public 
Hearings and Conferences During Ad-
ministrative Proceedings 

501.30 Purpose and scope. 
501.31 Written comments. 
501.32 Conferences (other than prepetition 

conferences). 
501.33 Request for a public hearing. 
501.34 Public hearing. 
501.35 Public file. 

Subpart D—Subpoenas, Special Report 
Orders, Oaths and Witnesses 

501.40 Issuance. 

Subpart E—Prohibition Rules and Orders 

501.50 Policy. 
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501.51 Prohibitions by order—electing pow-
erplants. 

501.52 Prohibitions by order—certifying 
powerplants. 

501.53–501.56 [Reserved] 

Subpart F—Exemptions and Certifications 

501.60 Purpose and scope. 
501.61 Certification contents. 
501.62 Petition contents. 
501.63 Notice of the commencement of an 

administrative proceeding on an exemp-
tion petition. 

501.64 Publication of notice of availability 
of tentative staff analysis. 

501.65 Publication of notice of availability 
of draft EIS. 

501.66 OFE evaluation of the record, deci-
sion and order. 

501.67 Petition redesignations. 
501.68 Decision and order. 
501.69 Judicial review. 

Subpart G—Requests for Modification or 
Rescission of a Rule or Order 

501.100 Purpose and scope. 
501.101 Proceedings to modify or rescind a 

rule or order. 
501.102 OFE evaluation of the record, deci-

sion and order for modification or rescis-
sion of a rule or order. 

501.103 OFE decision. 

Subpart H—Requests for Stay 

501.120 Purpose and scope. 
501.121 Filing and notice of petitions for 

stays. 
501.122 Contents. 
501.123 Evaluation of the record. 
501.124 Decision and order. 

Subpart I—Requests for Interpretation 

501.130 Purpose and scope. 
501.131 Filing a request for interpretation. 
501.132 Contents of a request for interpreta-

tion. 
501.133 DOE evaluation. 
501.134 Issuance and effect of interpreta-

tions. 

Subpart J—Rulings 

501.140 Purpose and scope. 
501.141 Criteria for issuance. 
501.142 Modification or rescission. 
501.143 Comments. 

Subpart K—Enforcement 

501.160 Purpose and scope. 
501.161 Filing a complaint. 
501.162 Contents of a complaint. 
501.163 OFE evaluation. 

501.164 Decision to initiate enforcement 
proceedings. 

501.165 Commencement of enforcement pro-
ceedings. 

501.166 Hearings and conferences. 
501.167 Fuel use order. 

Subpart L—Investigations, Violations, 
Sanctions and Judicial Actions 

501.180 Investigations. 
501.181 Sanctions. 
501.182 Injunctions. 
501.183 Citizen suits. 

Subpart M—Use of Natural Gas or Petro-
leum for Emergency and Unantici-
pated Equipment Outage Purposes 

501.190 Purpose and scope. 
501.191 Use of natural gas or petroleum for 

certain unanticipated equipment outages 
and emergencies defined in section 
103(a)(15)(B) of the act. 

501.192 [Reserved] 

AUTHORITY: 42 U.S.C. 7101 et seq.; 42 U.S.C. 
8301 et seq.; 42 U.S.C. 8701 et seq.; E.O. 12009, 42 
FR 46267; 28 U.S.C. 2461 note. 

SOURCE: 46 FR 59889, Dec. 7, 1981, unless 
otherwise noted. 

OMB Control No.: 1903–0075. See 46 FR 63209, 
Dec. 31, 1981. 

Subpart A—General Provisions 

§ 501.1 Purpose and scope. 
Part 501 establishes the procedures to 

be used in proceedings before DOE 
under parts 500–508 of this chapter ex-
cept as otherwise provided. 

§ 501.2 Prepetition conference. 
(a) Owners and operators of power-

plants may request a prepetition con-
ference with OFE for the purpose of 
discussing the applicability of 10 CFR 
parts 503 and 504 to their situations and 
the scope of any exemption or other pe-
tition that OFE would accept as ade-
quate for filing purposes. 

(b) The owner or operator who re-
quests a prepetition conference may 
personally represent himself or may 
designate a representative to appear on 
his behalf. A prepetition conference or 
a request for a prepetition conference 
does not commence a proceeding before 
OFE. 

(c) If OFE agrees to waive any filing 
requirements under § 501.3(d), a memo-
randum of record stating this fact will 
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be furnished to the potential petitioner 
within thirty (30) days after the con-
ference. Copies of all applicable memo-
randa of record must be attached to 
any subsequently-filed petition. 

(d) A record of all prepetition con-
ferences will be included in the public 
file. OFE may provide for the taking of 
a formal transcript of the conference 
and the transcript will be included in 
the public file. 

[46 FR 59889, Dec. 7, 1981, as amended at 54 
FR 52891, Dec. 22, 1989] 

§ 501.3 Petitions. 
(a) Filing of petitions. Petitions for ex-

emptions are to be filed with OFE at 
the address given in § 501.11. 

(b) Acceptance of petition. (1) Upon ac-
ceptance (as distinguished from filing) 
of the petition, OFE shall publish in 
the FEDERAL REGISTER a Notice of Ac-
ceptance of Petition or, in the case of 
an exemption by certification, a Notice 
of Acceptance and Availability of Cer-
tification, signifying that an exemp-
tion proceeding has commenced. 

(2) OFE will notify each petitioner in 
writing within thirty (30) days of re-
ceipt of the petition that it has been 
accepted or rejected and, if rejected, 
the reasons therefor. 

(3) A petition, including supporting 
documents, will be accepted if the in-
formation contained appears to be suf-
ficient to support an OFE determina-
tion. Additional information may be 
requested during the course of the pro-
ceeding, and failure to respond to such 
a request may ultimately result in de-
nial of the requested exemption. 

(4) Acceptance of petition does not 
constitute a determination that the re-
quested exemption will be granted. 

(c) Rejection of petition. (1) OFE will 
reject a petition if it does not meet the 
information of certification require-
ments established for the relevant ex-
emptions under parts 503 and 504 of this 
chapter. A written explanation of the 
reasons for rejection will be furnished 
with notification of the rejection. 

(2) A timely-filed petition rejected as 
inadequate will not be rendered un-
timely if resubmitted in amended form 
within ninety (90) days of the date of 
rejection. 

(3) OFE will, within thirty (30) days 
of receipt of a petition that is found to 

be incomplete due to minor defi-
ciencies, notify the petitioner of the 
deficiencies and allow ninety (90) days 
from the date of notification to cure 
the specified deficiencies. The failure 
to cure the deficiencies during this 
time may result in denial of the re-
quested exemption. 

(d) Waiver of filing requirements. Upon 
its own motion or at the request of a 
petitioner, OFE may waive some or all 
of the regulatory requirements if the 
purposes of FUA would be best 
achieved by doing so. 

§§ 501.4–501.5 [Reserved] 

§ 501.6 Service. 
(a) DOE will serve all orders, notices 

interpretations or other documents 
that it is required to serve, personally 
or by mail, unless otherwise provided 
in these regulations. 

(b) DOE will consider service upon a 
petitioner’s duly authorized represent-
ative to be service upon the petitioner. 

(c) Service by mail is effective upon 
mailing. 

[54 FR 52891, Dec. 22, 1989] 

§ 501.7 General filing requirements. 
Except as indicated otherwise, all 

documents required or permitted to be 
filed with OFE or DOE in connection 
with a proceeding under parts 503 and 
504 shall be filed in accordance with the 
following provisions: 

(a) Filing of documents. (1) Documents 
including, but not limited to, applica-
tions, requests, complaints, petitions 
(including petitions for exemption), 
and other documents submitted in con-
nection therewith, filed with OFE are 
considered to be filed upon receipt. 

(2) Notwithstanding the provisions of 
paragraph (a)(1) of this section, an ap-
plication for modification or rescission 
in accordance with subpart G of this 
part, a reply to a notice of violation, a 
response to a denial of a claim of con-
fidentiality, or a comment submitted 
in connection with any proceeding 
transmitted by registered or certified 
mail and addressed to the appropriate 
office is considered to be filed upon 
mailing. 

(3) Timeliness. Documents are to be 
filed with the appropriate DOE or OFE 
office listed in § 501.11. Documents that 
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are to be considered filed upon receipt 
under paragraph (a)(1) of this section 
and that are received after regular 
business hours are deemed filed on the 
next regular business day. Regular 
business hours are 8 a.m. to 4:30 p.m. 

(4) Computation of time. In computing 
any period of time prescribed or al-
lowed by FUA, these regulations or by 
an order, the day of the act, event, or 
default from which the designated pe-
riod of time begins to run is not to be 
included. The last day of the period so 
computed is to be included unless it is 
a Saturday, Sunday, or Federal legal 
holiday in which event the period runs 
until the end of the next day that is 
neither a Saturday, Sunday, nor a Fed-
eral legal holiday. 

(5) Additional time after service by mail. 
Whenever a person is required to per-
form an act, to cease and desist there-
from, or to initiate a proceeding under 
this part within a prescribed period of 
time and the order, notice, interpreta-
tion or other document is served by 
mail, three (3) days shall be added to 
the prescribed period. 

(6) Extension of time. When a docu-
ment is required to be filed within a 
prescribed time, an extension of time 
to file may be granted upon good cause 
shown. 

(7) Signing. All applications, peti-
tions, requests, comments, and other 
documents that are required to be 
signed, shall be signed by the person 
filing the document or a duly author-
ized representative. Any application, 
petition, request, complaint, or other 
document filed by a duly authorized 
representative shall contain a state-
ment by such person certifying that he 
is a duly authorized representative, un-
less an OFE form otherwise requires. 
(A false certification is unlawful under 
the provisions of 18 U.S.C. 1001 (1970).) 

(8) Labeling. An application, petition, 
or other request for action by DOE or 
OFE should be clearly labeled accord-
ing to the nature of the action in-
volved, e.g., ‘‘Petition for Temporary 
Exemption;’’ ‘‘Petition for Extension 
(or Renewal) of Temporary Exemp-
tion,’’ both on the document and on the 
outside of the envelope in which the 
document is transmitted. 

(9) Obligation to supply information. A 
person who files an application, peti-

tion, complaint, or other request for 
action is under a continuing obligation 
during the proceeding to provide DOE 
or OFE with any new or newly discov-
ered information that is relevant to 
that proceeding. Such information in-
cludes, but is not limited to, informa-
tion regarding any other application, 
petition, complaint, or request for ac-
tion that is subsequently filed by that 
person with any DOE office or OFE of-
fice. 

(10) The same or related matters. In fil-
ing a petition or other document re-
questing OFE action, the person must 
state whether, to the best of his knowl-
edge, the same or a related issue, act or 
transaction has been or presently is 
being considered or investigated by a 
DOE office, other Federal agency, de-
partment or instrumentality, or a 
State or municipal agency. 

(11) Request for confidential treatment. 
(i) If any person filing a document with 
DOE or OFE claims that some or all of 
the information contained in the docu-
ment is exempt from the mandatory 
public disclosure requirements of the 
Freedom of Information Act (5 U.S.C. 
552); is information referred to in 18 
U.S.C. 1905; or is otherwise exempt by 
law from public disclosure, and if such 
person requests DOE or OFE not to dis-
close such information, such person 
shall make a filing in accordance with 
paragraph (b)(2) of this section. The 
person shall indicate in the original 
document that it is confidential or con-
tains confidential information and may 
file a statement specifying the jus-
tification for non-disclosure of the in-
formation for which confidential treat-
ment is claimed. If the person states 
that the information comes within the 
exception in 5 U.S.C. 552(b)(4) for trade 
secrets and commercial or financial in-
formation, such person shall include a 
statement specifying why such infor-
mation is privileged or confidential. If 
a document is not so filed, OFE may 
assume that there is no objection to 
public disclosure of the document in its 
entirety, unless the person subse-
quently files a claim of confidentiality 
prior to public disclosure of the docu-
ment. 

(ii) DOE or OFE retains the right to 
make its own determination with re-
gard to any claim of confidentiality. 
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Notice of the decision by DOE or OFE 
to deny such claim, in whole or in part, 
and an opportunity to respond or take 
other appropriate action to avoid re-
lease shall be given to a person claim-
ing confidentiality of information no 
less than seven (7) days prior to its 
public disclosure. 

(iii) The above provisions in para-
graphs (a)(11) (i) and (ii) of this section 
do not apply to information submitted 
on OFE forms that contain their own 
instructions concerning the treatment 
of confidential information. 

(12) Separate applications, petitions or 
requests. Each application, petition, or 
request for DOE or OFE action shall be 
submitted as a separate document, 
even if the applications, petitions, or 
requests deal with the same or a re-
lated issue, act, or transaction, or are 
submitted in connection with the same 
proceeding. 

(b) Number of documents to be filed. (1) 
A petitioner must file an executed 
original and fourteen (14) copies of all 
exemption requests submitted to DOE. 
For certification requests, an original 
and three (3) copies shall be submitted. 

(2) Where the petitioner requests con-
fidential treatment of some or all of 
the information submitted, an original 
and eleven (11) copies of the confiden-
tial document and three (3) copies of 
the document with confidential mate-
rial deleted must be filed. 

[46 FR 59889, Dec. 7, 1981, as amended at 47 
FR 15314, Apr. 9, 1982; 54 FR 52891, Dec. 22, 
1989] 

§ 501.8 [Reserved] 

§ 501.9 Effective date of orders or 
rules. 

(a) When OFE issues a rule or order 
imposing a prohibition or granting an 
exemption (or permit) under FUA, the 
rule or order will be effective sixty (60) 
days after publication in the FEDERAL 
REGISTER, unless it is stayed, modified, 
suspended or rescinded. 

(b) If the appropriate State regu-
latory authority has not approved a 
powerplant for which a petition has 
been filed, such exemption, to the ex-
tent it applies to the prohibition under 
section 201 of FUA against construc-
tion without the capability of using 
coal or another alternate fuel, shall 

not take effect until all approvals re-
quired by such State regulatory au-
thority which relate to construction 
have been obtained. 

[54 FR 52891, Dec. 22, 1989] 

§ 501.10 Order of precedence. 
If there is any conflict or inconsist-

ency between the provisions of this 
part and any other provisions or parts 
of this chapter, except for general pro-
cedures which are unique to part 515 of 
this chapter, the provisions of this part 
will control respect to procedure. 

[54 FR 52891, Dec. 22, 1989] 

§ 501.11 Address for filing documents. 
Send all petitions, self-certifications 

and written communications to the fol-
lowing address: Office of Fossil Energy, 
Office of Fuels Programs, Coal and 
Electricity Division, Mail Code FE–52, 
1000 Independence Avenue, SW., Wash-
ington, DC 20585. 

[54 FR 52891, Dec. 22, 1989] 

§ 501.12 Public files. 
DOE will make available at the Free-

dom of Information reading room, 
room 1E190, 1000 Independence Avenue 
SW., Washington, DC for public inspec-
tion and copying any information re-
quired by statute and any information 
that OFE determines should be made 
available to the public. 

[54 FR 52891, Dec. 22, 1989] 

§ 501.13 Appeal. 
There is no administrative appeal of 

any final administrative action to 
which this part applies. 

§ 501.14 Notice to Environmental Pro-
tection Agency. 

A copy of any proposed rule or order 
that imposes a prohibition, order that 
imposes a prohibition, or a petition for 
an exemption or permit, shall be trans-
mitted for comments, if any, to the Ad-
ministrator and the appropriate Re-
gional Administrator of the Environ-
mental Protection Agency (EPA). The 
Administrator of EPA shall be given 
the same opportunity to comment and 
question as is given other interested 
persons. 

[54 FR 52891, Dec. 22, 1989] 
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Subpart B [Reserved] 

Subpart C—Written Comments, 
Public Hearings and Con-
ferences During Administra-
tive Proceedings 

§ 501.30 Purpose and scope. 
This subpart establishes the proce-

dures for requests for and the conduct 
of public hearings; for submission of 
written comments; and for requests for 
and conduct of conferences pursuant to 
an administrative proceeding before 
OFE. Hearings shall be convened at the 
request of any interested person, in ac-
cordance with section 701(d) of FUA, 
and shall be held at a time and place to 
be decided by the Presiding Officer. 

§ 501.31 Written comments. 
(a) New facilities. Except as may be 

provided elsewhere in these regula-
tions, OFE shall provide a period of at 
least forty-five (45) days, commencing 
with publication of the Notice of Ac-
ceptance of Petition, of in the case of 
certification exemptions, Notice of Ac-
ceptance and availability of Certifi-
cation, in the FEDERAL REGISTER in ac-
cordance with § 501.63(a), for submission 
of written comments concerning a peti-
tion for an exemption. Written com-
ments shall be made in accordance 
with § 501.7. 

(b) Existing facilities. Except as may 
be provided elsewhere in these regula-
tions, OFE shall provide a period of at 
least 45 days for submission of written 
comments concerning a proposed pro-
hibition rule or order or a petition for 
a permit. In the case of a proposed pro-
hibition rule or order issued to an ex-
isting electing powerplant, OFE shall 
also provide for a period of at least 45 
days for submission of written com-
ments concerning a Tentative Staff 
Analysis. This period shall commence 
on the day after publication of the No-
tice of Availability of the Tentative 
Staff Analysis in the FEDERAL REG-
ISTER. In the case of prohibition order 
proceedings for certifying powerplants 
under section 301 of FUA, as amended, 
OFE shall provide a period of at least 
45 days, beginning the day after the 
Notice of Acceptance of certification is 
published, for submission of written 

comments concerning the certification 
and OFE’s proposed prohibition order, 
and requests for public hearings. Prohi-
bition order proceedings under section 
301, as amended by OBRA, will have 
only one period of 45 days, since no 
Tentative Staff Analysis will be pre-
pared. The comment period may be ex-
tended by OFE in accordance with 
§ 501.7. See § 501.52(b) of this part for 
further information with respect to the 
comment period. Written comments 
shall be filed in accordance with § 501.7. 

(Department of Energy Organization Act, 
Pub. L. 95–91, 91 Stat. 565 (42 U.S.C. 7101 et 
seq.); Powerplant and Industrial Fuel Use 
Act of 1978, Pub. L. 95–620, 92 Stat. 3289 (42 
U.S.C. 8301 et seq.); Omnibus Budget Rec-
onciliation Act of 1981 (Pub. L. 97–35); E.O. 
12009, 42 FR 46267, Sept. 15, 1977) 

[46 FR 59889, Dec. 7, 1981, as amended at 47 
FR 50848, Nov. 10, 1982; 54 FR 52892, Dec. 22, 
1989] 

§ 501.32 Conferences (other than 
prepetition conferences). 

(a) At any time following commence-
ment of a proceeding before OFE, an 
interested person may request a con-
ference with the staff of OFE to discuss 
a petition, permit or any other issue 
pending before OFE. The request for a 
conference should generally be in writ-
ing and should indicate the subjects to 
be covered and should describe the re-
quester’s interest in the proceeding. 
Conferences held after the commence-
ment of an administrative proceeding 
before OFE shall be convened at the 
discretion of OFE or the Presiding Offi-
cer. 

(b) When OFE convenes a conference 
in accordance with this section, any 
person invited may present views as to 
the issue or issues involved. Documen-
tary evidence may be submitted at the 
conference and such evidence, to the 
extent that it is not deemed to be con-
fidential, will be included in the ad-
ministrative record. OFE will not nor-
mally have a transcript of the con-
ference prepared but may do so at its 
discretion. 

(c) Because a conference is solely for 
the exchange of views incident to a 
proceeding, there will be no formal re-
port or findings by OFE unless OFE in 
its discretion determines that the prep-
aration of a report or findings would be 
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advisable. OFE will, however, place in 
the public file a record of any con-
ference. 

§ 501.33 Request for a public hearing. 

(a) New facilities. In the case of a peti-
tion for an exemption under title II of 
FUA, any interested person may sub-
mit a written request that OFE con-
vene a public hearing in accordance 
with section 701 of FUA no later than 
forty-five (45) days after publication of 
either the Notice of Acceptance of a pe-
tition, or in the case of a certification 
exemption, the publication of the No-
tice of Acceptance of Certification. 
This time period may be extended at 
the discretion of OFE. 

(b) Existing powerplants. In the case of 
a petition for an exemption from a pro-
hibition imposed by a final rule or 
order issued by OFE to an electing 
powerplant under former sections of 
title III of FUA or a petition for a per-
mit under § 504.1, any interested person 
may submit a written request that 
OFE convene a public hearing in ac-
cordance with section 701 of FUA with-
in 45 days after the notice of the filing 
of a petition is published in the FED-
ERAL REGISTER. In the case of a pro-
posed prohibition rule or order issued 
to an electing powerplant under former 
section 301, the 45 day period in which 
to request a public hearing shall com-
mence upon the publication of the No-
tice of Availability of the Tentative 
Staff Analysis. In the case of a pro-
posed prohibition order to be issued to 
certifying powerplants under section 
301 of FUA, as amended, the 45 day pe-
riod in which to request a public hear-
ing commences upon publication of the 
Notice of Acceptance of Certification. 
This time limit may be extended at the 
discretion of OFE in accordance with 
§ 501.7. 

(c) Contents of request. A request for a 
public hearing must be in writing and 
must include a description of the re-
questing party’s interest in the pro-
ceeding and a statement of the issues 
involved. The request should, to the ex-
tent possible, identify any witnesses 
that are to be called, summarize the 
anticipated testimony to be given at 

the hearing, and outline questions that 
are to be posed. 

(Department of Energy Organization Act, 
Pub. L. 95–91, 91 Stat. 565 (42 U.S.C. 7101 et 
seq.); Powerplant and Industrial Fuel Use 
Act of 1978, Pub. L. 95–620, 92 Stat. 3269 (42 
U.S.C. 8301 et seq.); Omnibus Budget Rec-
onciliation Act of 1981 (Pub. L. 97–35); E.O. 
12009, 42 FR 46267, Sept. 15, 1977) 

[46 FR 59889, Dec. 7, 1981, as amended at 47 
FR 50848, Nov. 10, 1982; 54 FR 52892, Dec. 22, 
1989] 

§ 501.34 Public hearing. 

(a) A public hearing under this sub-
section is for the purpose of insuring 
that all issues are fully and properly 
developed, but is not a formal adjudica-
tory hearing subject to the provisions 
of 5 U.S.C. 554 and 556. 

(b) Opportunity to be heard at a public 
hearing. (1) Any interested person, may 
request, and OFE will provide, an op-
portunity to present oral or written 
data, views and arguments at a public 
hearing on any proposed prohibition 
rule or order, or on any petition for an 
exemption or permit. An interested 
person may file a request to be listed 
as a party to a hearing on the service 
list prepared by the Presiding Officer 
pursuant to § 501.34(d) of this part. 

(2) Participants at the public hearing 
will have an opportunity to present 
oral or written data, views and argu-
ments. 

(3) A request for a public hearing 
may be withdrawn by the requestor at 
any time. If other persons have re-
quested to participate as parties in the 
public hearing, OFE may cancel the 
hearing only if all parties agree to can-
cellation. OFE will give notice, when-
ever possible, in the FEDERAL REGISTER 
of the cancellation of any hearings for 
which there has been prior notice. 

(c) Presiding Officer. OFE will appoint 
a Presiding Officer to conduct the pub-
lic hearing. 

(d) Powers of the Presiding Officer. The 
Presiding Officer is responsible for or-
derly conduct of the hearing and for 
certification of the record of the public 
hearing. The Presiding Officer will not 
prepare any recommended findings, 
conclusions, or any other recommenda-
tions for disposition of a particular 
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case, except those of a procedural na-
ture. The Presiding Officer has, but is 
not limited to the following powers: 

(1) Administer oaths, affirmations 
and protective orders; 

(2) Issue administrative subpoenas 
and rule on motions to modify or with-
draw subpoenas that he has issued; 

(3) Rule on questions as to relevance 
and materiality of evidence; 

(4) Regulate the course of the public 
hearing; 

(5) Hold conferences for the sim-
plification of issues by consent of the 
parties; 

(6) Require submission of evidence in 
writing where appropriate; 

(7) Establish service lists; 
(8) Dispose of procedural requests and 

similar matters; and 
(9) Take other actions authorized by 

these rules. 

The Presiding Officer may also limit 
the number of witnesses to be pre-
sented by any party and may impose 
reasonable time limits for testimony. 
The Presiding Officer shall establish 
and maintain a service list that con-
tains the names and addresses of all 
parties to the OFE proceeding. At the 
time the Presiding Officer certifies the 
record, he will provide the staff of OFE 
with an index of the issues addressed in 
the record. 

(e) Notice. OFE will convene a public 
hearing only after publishing a notice 
in the FEDERAL REGISTER that states 
the time, place and nature of the public 
hearing. 

(f) Opportunity to question at the public 
hearing. At any public hearing re-
quested pursuant to paragraph (b) of 
this section, with respect to disputed 
issues of material fact, OFE will pro-
vide any interested person an oppor-
tunity to question: 

(1) Other interested persons who 
make oral presentations; 

(2) Employees and contractors of the 
United States who have made written 
or oral presentations or who have par-
ticipated in the development of the 
proposed rule or order or in the consid-
eration of the petition for an exemp-
tion or permit; and 

(3) Experts and consultants who have 
provided information to any person 
who makes an oral presentation and 

which is contained in or referred to in 
such presentation. 

(g) OFE encourages persons who wish 
to question Government witnesses to 
submit their questions at least ten (10) 
days in advance of the hearing. 

(h) The Presiding Officer will allow 
questions by any interested person to 
be asked of those making presentations 
or submitting information, data, anal-
yses or views at the hearing. The Pre-
siding Officer may restrict questioning 
if he determines that such questioning 
is duplicative or is not likely to result 
in a timely and effective resolution of 
issues pending in the administrative 
proceeding for which the hearing is 
being conducted. 

(i) The Presiding Officer or OFE may 
exercise discretion to control a hearing 
by denying, temporarily or perma-
nently, the privilege of participating in 
a particular OFE hearing if OFE finds, 
for example, that a person: 

(1) Has knowingly made false or mis-
leading statements, either orally or in 
writing; 

(2) Has knowingly filed false affida-
vits or other writings; 

(3) Lacks the specific authority to 
represent the person seeking an OFE 
action; or 

(4) Has disrupted or is disrupting a 
hearing. 

(j) Evidence. (1) The Presiding Officer 
is responsible for orderly submission of 
information, data, materials, views or 
other evidence into the record of the 
public hearing. The Presiding Officer 
may exclude any evidence that is irrel-
evant, immaterial or unduly repeti-
tious. Judicial rules of evidence do not 
apply. 

(2) Documentary material must be of 
a size consistent with ease of handling, 
transportation and filing, and a reason-
able number of copies should be made 
available at the public hearing for the 
use of interested persons. An original 
and fourteen (14) copies shall be fur-
nished to the Presiding Officer and one 
copy to each party listed on the service 
list. Large exhibits that are used dur-
ing the hearing must be provided on no 
larger than 111⁄2″×14″ legal size paper if 
they are to be submitted into the hear-
ing record. 

(k) Hearing record. OFE will have a 
verbatim transcript made of the public 
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hearing. The hearing record shall re-
main open for a period of fourteen (14) 
days following the public hearing, un-
less extended by OFE, during which 
time the participants at the hearing 
may submit additional written state-
ments which will be made part of the 
administrative record and will be 
served by the Presiding Officer upon 
those parties listed on the service list. 
OFE may also request additional infor-
mation, data or analysis following the 
hearing in order to resolve disputed 
issues in the record. If OFE receives or 
obtains any relevant information or 
evidence that is placed in the record 
after the close of the public hearing or 
comment period, it will so notify all 
participants, and allow an additional 
fourteen (14) days for submission of evi-
dence in rebuttal. In addition, OFE 
may, in its discretion, re-open the 
hearing at the request of a party or 
participant, to permit further rebuttal 
of evidence or statements submitted to 
OFE and made part of the hearing 
record after the close of the hearing. 
The transcript, together with any writ-
ten comments submitted in the course 
of the proceeding, will be made part of 
the record available for public inspec-
tion and copying at the OFE Public In-
formation Office, as provided in § 501.12. 

§ 501.35 Public file. 

(a) Contents. The public file shall con-
sist of the rule, order, or petition, with 
supporting data and supplemental in-
formation, and all data and informa-
tion submitted by interested persons. 
Materials which are claimed by any 
party to be exempt from public disclo-
sure under the Freedom of Information 
Act (5 U.S.C. 552) shall be excised from 
the public file provided OFE has made 
a determination that the material is 
confidential in accordance with 
§ 501.7(a)(11) of this part. 

(b) Availability. The public file shall 
be available for inspection at room 
1E190, 1000 Independence Avenue SW., 
Washington, DC. Photocopies may be 
made available, on request. The charge 
for such copies shall be made in accord-
ance with a written schedule. 

[46 FR 59889, Dec. 7, 1981, as amended at 54 
FR 52892, Dec. 22, 1989] 

Subpart D—Subpoenas, Special 
Report Orders, Oaths and Wit-
nesses 

§ 501.40 Issuance. 

(a) Authority. As authorized by sec-
tion 711 of FUA and section 645 of the 
DEOA, the Administrator, his duly au-
thorized agent or a Presiding Officer 
may, in accordance with 10 CFR 205.8, 
sign, issue, and serve subpoenas; issue 
special report orders (SRO); administer 
oaths and affirmations; take sworn tes-
timony, compel attendance of and se-
quester witnesses; control the dissemi-
nation of any record of testimony 
taken pursuant to this section; and 
subpoena and reproduce books, papers, 
correspondence, memoranda, contracts, 
agreements, or other relevant records 
of tangible evidence including, but not 
limited to, information retained in 
computerized or other automated sys-
tems in the possession of the subpoe-
naed person. 

(b) Petition to withdraw or modify. 
Prior to the time specified for compli-
ance in the subpoena or SRO, the per-
son to whom the subpoena or SRO is 
directed may apply for its withdrawal 
or modification as provided in 10 CFR 
205.8, except that if the subpoena or 
SRO is issued by a duly appointed Pre-
siding Officer, the request to withdraw 
or modify must be addressed to that 
Presiding Officer, and its grant or de-
nial will be decided by him. 

Subpart E—Prohibition Rules and 
Orders 

§ 501.50 Policy. 

Except in conjunction with a prohibi-
tion order requested by the intended 
recipient, OFE shall not propose to 
prohibit or prohibit by rule or order 
the use of petroleum or natural gas ei-
ther as a primary energy source or in 
amounts in excess of the minimum 
amount necessary to maintain reli-
ability of operation consistent with 
reasonable fuel efficiency in an exist-
ing installation unless and until OFE 
adopts rules establishing regulatory re-
quirements governing the issuance of 
such orders and rules in accordance 
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with the applicable procedural and sub-
stantive requirements of law. 

(Department of Energy Organization Act, 
Pub. L. 95–91, 91 Stat. 565 (42 U.S.C. 7101 et 
seq.); Powerplant and Industrial Fuel Use 
Act of 1978, Pub. L. 95–620, 92 Stat. 3269 (42 
U.S.C. 8301 et seq.); Omnibus Budget Rec-
onciliation Act of 1981 (Pub. L. 97–35); E.O. 
12009, 42 FR 46267, Sept. 15, 1977) 

[47 FR 50848, Nov. 10, 1982] 

§ 501.51 Prohibitions by order—elect-
ing powerplants. 

(a) OFE may prohibit by order the 
use of petroleum or natural gas as a 
primary energy source or in amounts 
in excess of the minimum amount nec-
essary to maintain reliability of oper-
ation consistent with reasonable fuel 
efficiency in an electing powerplant, if: 

(1) That facility has not been identi-
fied as a member of a category subject 
to a final rule at the time of the 
issuance of such order; and 

(2) The requirements of § 504.6 have 
been met. 

(b) Notice of order and public participa-
tion. (1) OFE may hold a conference 
with the proposed order recipient prior 
to issuing the proposed order. 

(2) Pursuant to section 701 of FUA, 
prior to the issuance of a final order to 
an electing powerplant, OFE shall pub-
lish a proposed order in the FEDERAL 
REGISTER together with a statement of 
the reasons for the order. In the case of 
a proposed order that would prohibit 
the use of petroleum or natural gas as 
a primary energy source, the finding 
required by former section 301(b)(1) of 
the Act shall be published with such 
proposed order. 

(3) OFE shall provide a period for the 
submission of written comments of at 
least three months after the date of the 
proposed order. During this period, the 
recipient of the proposed order and any 
other interested person must submit 
any evidence that they have deter-
mined at that time to support their re-
spective positions as to each of the 
findings that OFE is required to make 
under section 301(b) of the Act. A pro-
posed order recipient may submit addi-
tional new evidence at any time prior 
to the close of the public comment pe-
riod which follows publication of the 
Tentative Staff Analysis or prior to the 
close of the record of any public hear-

ing, whichever occurs later. A request 
by the proposed order recipient for an 
extension of the three-month period 
may be granted at OFE’s discretion. 

(4) Subsequent to the end of the com-
ment period, OFE will issue a notice of 
whether OFE intends to proceed with 
the prohibition order proceeding. 

(5) An owner or operator of a facility 
that may be subject to an order may 
demonstrate prior to issuance of a final 
prohibition order that the facility 
would qualify for an exemption if the 
prohibition had been established by 
rule. OFE will not delay the issuance of 
a final prohibition order or stay the ef-
fective date of such an order for the 
purpose of determining whether a pro-
posed order recipient qualifies for a 
particular exemption unless the dem-
onstration or qualification is sub-
mitted prior to or during the second 
three-month comment period, com-
mencing after issuance of a notice of 
intention to proceed, or unless mate-
rials submitted after the period (i) 
could not have been submitted during 
the period through the exercise of due 
diligence, (ii) address material changes 
in fact or law occurring after the close 
of the period, or (iii) consist of amplifi-
cation or rebuttal occasioned by the 
subsequent course of the proceeding. A 
request by the proposed order recipient 
for an extension of this time period 
may be granted at OFE’s discretion. 

(6) Subsequent to the end of the sec-
ond three (3) month period, OFE will, if 
it intends to issue a final prohibition 
order, prepare and issue a Notice of 
Availability of a Tentative Staff Anal-
ysis. Interested persons wishing a hear-
ing must request a hearing within 
forty-five (45) day after issuance of the 
Notice of Availability of the Tentative 
Staff Analysis. During this forty-five 
(45) days period, interested persons 
may also submit written comments on 
the Tentative Staff Analysis. 

(7) If a hearing has been requested, 
OFE shall provide interested persons 
with an opportunity to present oral 
data, views and arguments at a public 
hearing held in accordance with sub-
part C of this part. The hearing will 
consider the findings which OFE must 
make in order to issue a final prohibi-
tion order and any exemption for which 
the proposed order recipient submitted 

VerDate Nov<24>2008 09:39 Feb 04, 2009 Jkt 217033 PO 00000 Frm 00032 Fmt 8010 Sfmt 8010 Y:\SGML\217033.XXX 217033er
ow

e 
on

 P
R

O
D

1P
C

63
 w

ith
 C

F
R



23 

Department of Energy § 501.52 

its demonstration in accordance with 
paragraph (b)(5) of this section. 

(8) Upon request by the recipient of 
the proposed prohibition order, the 
combined public comment periods pro-
vided for in this section may be re-
duced to a minimum of forty-five (45) 
days from the time of publication of 
the proposed order. 

(9) OFE may terminate a prohibition 
order proceeding at any time prior to 
the date upon which a final order shall 
become effective. Should OFE termi-
nate the proceeding, it will notify the 
proposed order recipient, and publish a 
notice in the FEDERAL REGISTER. 

(c) Decision to issue a final order. (1) 
OFE will base its determination to 
issue an order on consideration of the 
whole record or those parts thereof 
cited by a party and supported by and 
in accordance with reliable, probative 
and substantial evidence. 

(2) OFE shall include in the final 
order a written statement of the perti-
nent facts, a statement of the basis 
upon which the final order is issued, a 
recitation of the conclusions regarding 
the required findings and qualifications 
for exemptions. The final order shall 
state the effective date of the prohibi-
tion contained therein. If it is dem-
onstrated that the facility would have 
been granted a temporary exemption, 
the effective date of the prohibition 
contained in the final order shall be de-
layed until such time as the temporary 
exemption would have terminated. If it 
is demonstrated that a facility will 
need a period of time to comply with 
the final order, the effective date of the 
prohibition contained in the final order 
may be delayed, in OFE’s discretion, so 
as to allow an order recipient to com-
ply with the final order. 

(3) OFE will enclose with a copy of 
the final order, where appropriate, a 
schedule of steps that should be taken 
by a stated date (a compliance sched-
ule) to ensure that the affected facility 
will be able to comply with the prohibi-
tions stated in the order by the effec-
tive date of the prohibition contained 
in the final order. The compliance 
schedule may require the affected per-
son to take steps with regard to a unit 
60 days after service of the final order. 

(4) A copy of the final order and a 
summary of the basis therefore will be 

published in the FEDERAL REGISTER. 
The order will become effective 60 days 
after publication in the FEDERAL REG-
ISTER. 

(d) Request for order. (1) A proceeding 
for issuance of a prohibition order to a 
specific unit may be commenced by 
OFE, in its sole discretion, in response 
to a request for an order filed by the 
owner or operator of a facility. 

(2) A petition requesting OFE to com-
mence a prohibition order proceeding 
should include the following informa-
tion for all units to be covered by the 
prohibition order: 

(i) A statement of the reasons the 
owner or operator is seeking the 
issuance of a prohibition order; and 

(ii) Sufficient information for OFE to 
make the findings required by section 
301(b) of FUA. 

(3) If OFE determines to accept the 
request, OFE shall publish a proposed 
order in the FEDERAL REGISTER to-
gether with a statement of the reasons 
for the order. 

(Department of Energy Organization Act, 
Pub. L. 95–91, 91 Stat. 565 (42 U.S.C. 7101 et 
seq.); Energy Supply and Environmental Co-
ordination Act of 1974; Pub. L. 93–319, as 
amended by Pub. L. 94–163, Pub. L. 95–70, (15 
U.S.C. 719 et seq.); Powerplant and Industrial 
Fuel Use Act of 1978, Pub. L. 95–620, 92 Stat. 
3269 (42 U.S.C. 8301 et seq.); Omnibus Budget 
Reconciliation Act of 1981, (Pub. L. 97–35); 
E.O. 12009, 42 FR 46267, Sept. 15, 1977) 

[46 FR 59889, Dec. 7, 1981, as amended at 47 
FR 17042, Apr. 21, 1982; 47 FR 50848, Nov. 10, 
1982; 54 FR 52892, Dec. 22, 1989] 

§ 501.52 Prohibitions by order—certi-
fying powerplants. 

(a) OFE may prohibit by order the 
use of petroleum or natural gas as a 
primary energy source or in amounts 
in excess of the minimum amount nec-
essary to maintain reliability of oper-
ation consistent with maintaining rea-
sonable fuel efficiency in an existing 
powerplant if the owner or operator of 
the powerplant certifies, and OFE con-
curs in such certification in accordance 
with the requirements of §§ 504.5, 504.6 
and 504.8. 

(b) Notice of order and participation. (1) 
OFE may hold a conference with the 
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proposed order recipient, at the recipi-
ent’s election, prior to issuing the pro-
posed order. The conference may re-
solve any questions regarding the cer-
tification required by section 301 of the 
Act, as amended, and §§ 504.5, 504.6, and 
504.8, and OFE’s review and concur-
rence therein. 

(2) Pursuant to section 701(b) of FUA, 
prior to the issuance of a final order to 
a certifying powerplant owner or oper-
ator, OFE must publish in the FEDERAL 
REGISTER, a proposed prohibition order 
stating the reasons for such order. OFE 
will review all of the information sub-
mitted by a proposed order recipient 
within 60 days after receipt by OFE. If 
the certification is complete, OFE will, 
within 30 days after the end of the 60 
day review period, publish in the FED-
ERAL REGISTER a Notice of Acceptance 
of certification together with a pro-
posed prohibition order stating therein 
the reasons for such order. This com-
mences the prohibition order pro-
ceeding. If OFE does not believe it is 
able to concur in the certification, OFE 
shall notify the proposed order recipi-
ent and shall publish a Notice of Pro-
posed Non-Concurrence in the FEDERAL 
REGISTER within 30 days after the end 
of the 60 day review period. If OFE 
finds that the certification with com-
pliance schedule is incomplete, OFE 
will notify the proposed prohibition 
order recipient as to the deficiencies, 
and provide an additional period of 30 
days for the certification to be amend-
ed and resubmitted. If a complete cer-
tification is not submitted within this 
period, the proceeding shall be termi-
nated in accordance with § 501.52(b)(5). 
OFE will notify the proposed order re-
cipient and other parties to the pro-
ceeding of the termination and publish 
a notice in the FEDERAL REGISTER. 
OFE, on its own motion, may extend 
any period of time by publishing a no-
tice to that effect in the FEDERAL REG-
ISTER. 

(3) The publication of the Notice of 
Acceptance or Notice of Proposed Non- 
Concurrence commences a period of 45 
days during which interested persons 
may submit written comments or re-
quest a public hearing. During this pe-
riod, the recipient of the proposed 
order and any other interested person 
may submit any evidence that they 

have available relating to the proposed 
order, the certification or the concur-
rence that OFE must make. A proposed 
order recipient may submit additional 
new evidence at any time prior to the 
close of the public comment period 
which follows the commencement of 
the proceeding or prior to the close of 
the record of any public hearing, 
whichever occurs later. A request for 
an extension of the 45 day period may 
be granted at OFE’s discretion. In the 
case of a Notice of Acceptance, as set 
forth in § 504.9, no final prohibition 
order can be issued until any necessary 
environmental review pursuant to the 
National Environmental Policy Act of 
1969, 42 U.S.C 4321 et seq. (NEPA) has 
been completed. Upon completion of 
the NEPA review and unless OFE de-
termines on the basis of the record of 
the proceeding that the certification 
fails to meet the requirements of 
§§ 504.5, 504.6, and 504.8, OFE shall pub-
lish a final prohibition order, together 
with the information required by para-
graph (c) of this section. In the case of 
a Notice of Proposed Non-Concurrence, 
at the end of the 45 day comment pe-
riod, OFE will notify the proposed 
order recipient and parties to the pro-
ceeding and publish a final Notice of 
Non-Concurrence in the FEDERAL REG-
ISTER, if OFE determines it cannot con-
cur in the certification based upon ad-
ditional information submitted during 
the proceeding. If, at the end of the 45 
day period, OFE believes it can concur 
in the certification, OFE will notify 
the proposed order recipient and par-
ties to the proceeding and publish a 
Notice of Acceptance followed by a new 
45 day comment period. 

(4) If a hearing has been requested, 
OFE shall provide interested persons 
with an opportunity to present oral 
data, views and arguments at a public 
hearing held in accordance with sub-
part C of this part. The hearing may 
consider, among other matters, the suf-
ficiency of the certification of the 
owner or operator of the powerplant re-
quired by section 301 of FUA, as 
amended, and §§ 504.5, 504.6, and 504.8 of 
these regulations. 

(5) OFE may terminate a prohibition 
order proceeding at any time prior to 
the date upon which a final prohibition 
order is issued whenever OFE believes, 
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from any information contained in the 
record of the proceeding, that the cer-
tification does not meet the require-
ments of section 301 of the Act, as 
amended, or §§ 504.5, 504.6, and 504.8 of 
these regulations. If OFE terminates 
the proceeding or publishes a final No-
tice of Non-Concurrence, or the pro-
posed order recipient fails to submit a 
complete certification, OFE will notify 
the proposed order recipient and other 
parties to the proceeding and publish a 
notice in the FEDERAL REGISTER. In 
such event, the proposed order recipi-
ent may submit a new certification 
under any provision of section 301 of 
the Act, as amended, at a later date. 
Specifically, a Notice of Non-Concur-
rence under either section 301(b) or 
301(c) shall not affect a proposed order 
recipient’s ability to make a certifi-
cation under the other subsection. 

(c) Record and decision to issue a final 
order. (1) OFE will base its determina-
tion to issue an order on consideration 
of the whole record or those parts 
thereof cited by a party and supported 
by and in accordance with reliable, pro-
bative and substantial evidence. 

(2) OFE shall include in the final 
order a written statement of the basis 
upon which the final order is issued, 
and its concurrence in the required cer-
tification. A copy of the final order and 
a summary of the basis therefor will be 
published in the FEDERAL REGISTER. 
While the prohibition order is final for 
purposes of judicial review under sec-
tion 702 of FUA, the prohibitions con-
tained in the final order shall not be-
come effective for purposes of amend-
ment under section 301(d) of FUA, as 
amended, and § 501.52(d) of these regula-
tions until the effective date of the 
prohibitions stated in the order, or, 
where the order is subject to one or 
more conditions subsequent listed in 
the prohibition order compliance 
schedule, until all its conditions are 
met. 

(d) Amendment to certifications under 
§§ 504.5 and 504.6. The proposed prohibi-
tion order recipient may amend its 
compliance schedule under § 504.5(d), or 
its certification under section 301 of 
FUA, as amended, and §§ 504.5, 504.6 and 
504.8 of these regulations in order to 
take into account changes in relevant 
facts and circumstances at any time 

prior to the effective date of the prohi-
bitions contained in the final prohibi-
tion order. 

(e) Rescission of prohibition orders. The 
rescission or modification of final pro-
hibition orders issued to existing elec-
tric powerplants will be governed by 
the procedure in § 501.101 of these regu-
lations. 

(Approved by the Office of Management and 
Budget under control number 1903–0077) 

(Department of Energy Organization Act, 
Pub. L. 95–91, 42 U.S.C. 7101 et seq.; Energy 
Supply and Environmental Coordination Act 
of 1974, Pub. L. 93–319, as amended by Pub. L. 
94–163, Pub. L. 95–70, and Pub. L. 95–620, 15 
U.S.C. 719 et seq.; Powerplant and Industrial 
Fuel Use Act of 1978, Pub. L. 95–620, as 
amended by Pub. L. 97–35, 42 U.S.C. 8301 et 
seq.; Omnibus Budget Reconciliation Act of 
1981, (Pub. L. 97–35)) 

[47 FR 17042, Apr. 21, 1982] 

§§ 501.53–501.56 [Reserved] 

Subpart F—Exemptions and 
Certifications 

§ 501.60 Purpose and scope. 
(a) (1) If the owner or operator plans 

to construct a new baseload powerplant 
and the unit will not be in compliance 
with the prohibition contained in sec-
tion 201(a) of FUA, this subpart estab-
lishes the procedures for filing a peti-
tion requesting a temporary or perma-
nent exemption under, respectively, 
sections 211 and 212 of FUA. 

(2) Self-certification alternative. If 
the owner or operator plans to con-
struct a new baseload powerplant not 
in compliance with the prohibitions 
contained in section 201(a) of FUA, this 
subpart establishes the procedures for 
the filing of a self-certification under 
section 201(d) of FUA. 

(3) If the petitioner owns, operates or 
controls a new powerplant, this sub-
part provides the procedures for filing 
a petition requesting extension of a 
temporary exemption granted under 
sections 211 or 311 of FUA. 

(4) If the petitioner owns, operates or 
controls a new or existing powerplant 
or MFBI, this subpart provides the pro-
cedures for filing a petition requesting 
extension of a temporary exemption 
granted under section 211 or section 311 
of FUA. 
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(b) If the petition is for an extension 
of a temporary exemption, the peti-
tioner must apply for this extension at 
least (90) days prior to the expiration 
of the temporary exemption. 

(Department of Energy Organization Act, 
Pub. L. 95–91, 91 Stat. 565 (42 U.S.C. 7101 et 
seq.); Powerplant and Industrial Fuel Use 
Act of 1978, Pub. L. 95–620, 92 Stat. 3269 (42 
U.S.C. 8301 et seq.); Omnibus Budget Rec-
onciliation Act of 1981, Pub. L. 97–35; E.O. 
12009, 42 FR 46267, Sept. 15, 1977) 

[46 FR 59889, Dec. 7, 1981, as amended at 47 
FR 50849, Nov. 10, 1982; 54 FR 52892, Dec. 22, 
1989] 

§ 501.61 Certification contents. 

(a) A self-certification filed under 
section 201(d) of FUA should include 
the following information: 

(1) Owner’s name and address. 
(2) Operator’s name and address. 
(3) Plant location and address. 
(4) Plant configuration (combined 

cycle, simple cycle, topping cycle, etc.) 
(5) Design capacity in megawatts 

(MW). 
(6) Fuel(s) to be used by the new fa-

cility. 
(7) Name of utility purchasing elec-

tricity from the proposed facility and 
percent of total output to be sold. 

(8) Date unit is expected to be placed 
in service. 

(9) Certification by an officer of the 
company or his designated representa-
tive certifying that the proposed facil-
ity: 

(i) Has sufficient inherent design 
characteristics to permit the addition 
of equipment (including all necessary 
pollution devices) necessary to render 
such electric powerplant capable of 
using coal or another alternate fuel as 
its primary energy source; and 

(ii) Is not physically, structurally, or 
technologically precluded from using 
coal or another alternate fuel as its 
primary energy source. 

(b) A self-certification filed pursuant 
to § 501.61(a) shall be effective to estab-
lish compliance with the requirement 
of section 201(a) of FUA as of the date 
filed. 

(c) OFE will publish a notice in the 
FEDERAL REGISTER within fifteen days 
reciting that the certification has been 
filed. Publication of this notice does 

not serve to commence a public com-
ment period. 

(d) OFE will notify the owner or op-
erator within 60 days if supporting doc-
umentation is needed to verify the cer-
tification. 

[54 FR 52892, Dec. 22, 1989] 

§ 501.62 Petition contents. 
(a) A petition for exemption should 

include the following information: 
(1) The name of the petitioner; 
(2) The name and location of the unit 

for which an exemption is being re-
quested; 

(3) The specific exemption(s) being 
requested; and 

(4) The name, address, and telephone 
number of the person who can supply 
further information. 

(b) Table of contents. Include only 
those sections contained in the peti-
tion. 

(c) Introduction. Include the fol-
lowing: 

(1) Description of the facility under 
consideration; 

(2) Description of the unit and fuel 
the petitioner proposes to burn in that 
unit, including the purpose of and need 
for the unit; and 

(3) Description of the operational re-
quirements for the unit, including size 
(capacity, input and output in millions 
of Btu’s per hour), output in terms of 
product or service to be supplied, fuel 
capability, and operating mode, includ-
ing capacity factor, utilization factor, 
and fluctuations in the load. 

(d) General requirements. The evidence 
required under part 503 subpart B for 
each exemption(s) for which the peti-
tioner is applying: 

(1) No alternate power supply (§ 503.8): 
(2) Use of mixtures (§ 503.9); 
(3) Alternative site (§ 503.11); 
(4) Compliance Plan (§ 503.12); 
(5) Environmental impact analysis 

(§ 503.13); 
(6) Fuels search (§ 503.14). 
(e) Specific evidence. Evidence re-

quired for each exemption, segregated 
by exemption (part 503 subparts C and 
D). 

(f) References. (1) Specify the reports, 
documents, experts, and other sources 
consulted in compiling the petition. 
Cite these sources in accordance with 
acceptable documentation standards, 
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and indicate the part of the petition to 
which they apply. If the source is un-
usual or little known, briefly describe 
its contents. 

(2) Identify at the end of each section 
of the petition any information or any 
statement based, in whole or in part, 
on information or principles which, to 
petitioner’s knowledge, represent sig-
nificant innovations to or departures 
from generally accepted facts or prin-
ciples. 

(g) Appendices. Include in the appen-
dices material which the petitioner be-
lieves substantiates any analyses fun-
damental to the petition, materials 
prepared in connection with it, and any 
other documents, studies, or analyses 
which are believed to be relevant to the 
decision to be made. Also, include in 
the appendices copies of any forms sub-
mitted as part of the petition. 

(h) List of preparers. List the names 
with the qualifications and profes-
sional credentials of the principal con-
tributors to the preparation of the pe-
tition. Indicate the sections or subject 
matters for which each principal con-
tributor was responsible. 

(i) Incorporation by reference. Perti-
nent information may be incorporated 
into the petition by reference when 
this can be done without impeding 
agency and public review. Referenced 
materials must be specifically identi-
fied and their contents briefly de-
scribed in the petition. To incorporate 
by reference, the material must be sub-
mitted with the petition, or if pre-
viously submitted, the office to which 
it was submitted must be identified in 
the petition. The petitioner cannot in-
corporate by reference material based 
on proprietary data not available to 
OFE for review. 

(Department of Energy Organization Act, 
Pub. L. 95–91, 91 Stat. 565 (42 U.S.C. 7101 et 
seq.); Powerplant and Industrial Fuel Use 
Act of 1978, Pub. L. 95–620, 92 Stat. 3269 (42 
U.S.C. 8301 et seq.); Omnibus Budget Rec-
onciliation Act of 1981, Pub. L. 97–35; E.O. 
12009, 42 FR 46267, Sept. 15, 1977) 

[46 FR 59889, Dec. 7, 1981, as amended at 47 
FR 50849, Nov. 10, 1982] 

§ 501.63 Notice of the commencement 
of an administrative proceeding on 
an exemption petition. 

(a)(1) When a petition is accepted, 
OFE will publish in the FEDERAL REG-
ISTER a Notice of Acceptance, or, in the 
case of a certification exemption, a No-
tice of Acceptance and Availability of 
Certification, signifying that an ex-
emption proceeding has commenced. 
The notice will include a summary of 
the exemption petition, and publica-
tion will commence a public comment 
period of no less than forty-five (45) 
days during which interested parties 
may file written comments concerning 
the petition. In the case of a certifi-
cation exemption, interested persons 
may request a public hearing during 
this period, pursuant to § 501.33. 

(2) OFE will notify the appropriate 
State agency having apparent primary 
authority to permit or regulate the 
construction or operation of a power-
plant that an exemption proceeding 
has commenced and will consult with 
this agency to the maximum extent 
practicable. Copies of all accepted peti-
tions also will be forwarded to EPA, as 
provided in § 501.14(a). 

(b) In processing an exemption peti-
tion, OFE shall comply with the re-
quirements of the National Environ-
mental Policy Act of 1969 (NEPA), the 
Council on Environmental Quality’s 
implementing regulations, and the 
DOE guidelines implementing those 
regulations (45 FR 20694, Mar. 28, 1980). 
Compliance with NEPA may involve 
the preparation of (1) an environmental 
impact statement (EIS) evaluating the 
grant or denial of an exemption peti-
tion, (2) an environmental assessment 
(EA), or (3) a memorandum to the file 
finding that the grant of the requested 
petition would not be considered a 
major federal action significantly af-
fecting the quality of the human envi-
ronment. If an EIS is required, OFE 
will publish in the FEDERAL REGISTER a 
Notice of Intent (NOI) to prepare an 
EIS as soon as practicable after com-
mencement of the proceeding. A public 
meeting may be held pursuant to 40 
CFR 1501.7 to solicit comments or sug-
gestions on the structure and content 
of the EIS. 

[46 FR 59889, Dec. 7, 1981, as amended at 54 
FR 52893, Dec. 22, 1989] 

VerDate Nov<24>2008 09:39 Feb 04, 2009 Jkt 217033 PO 00000 Frm 00037 Fmt 8010 Sfmt 8010 Y:\SGML\217033.XXX 217033er
ow

e 
on

 P
R

O
D

1P
C

63
 w

ith
 C

F
R



28 

10 CFR Ch. II (1–1–09 Edition) § 501.64 

§ 501.64 Publication of notice of avail-
ability of tentative staff analysis. 

OFE will publish in the FEDERAL 
REGISTER a Notice of the Availability 
of Tentative Staff Analysis for the non-
certification temporary public interest 
exemption, for noncertification envi-
ronmental exemptions, and for a cogen-
eration exemption based on the public 
interest. OFE will provide a public 
comment period of at least fourteen 
(14) days from the date of publication 
during which interested persons may 
make written comments and request a 
public hearing. 

§ 501.65 Publication of notice of avail-
ability of draft EIS. 

A Notice of Availability of any draft 
EIS will be published in the FEDERAL 
REGISTER and comments thereon will 
also be solicited. Interested persons 
may request a hearing on any draft 
EIS. Such hearing must be requested 
within thirty (30) days of publication of 
the Notice of Availability of the draft 
EIS. 

[54 FR 52893, Dec. 22, 1989] 

§ 501.66 OFE evaluation of the record, 
decision and order. 

(a) The administrative record in a 
proceeding under this part will consist 
of the proposed prohibition order and/ 
or petition and related documents, all 
relevant evidence presented at the pub-
lic hearing, all written comments, and 
any other information in the posses-
sion of OFE and made a part of the 
public record of the proceeding. OFE 
will base its determination to issue a 
rule or order on consideration of the 
whole record, or those parts thereof 
cited by a party and supported by reli-
able, probative, and substantial evi-
dence. 

(b) OFE may investigate and corrobo-
rate any statement in any petition, 
document, or public comments sub-
mitted to it. OFE also may use any rel-
evant facts it possesses in its evalua-
tion and may request submissions from 
third persons relevant to the petition 
or other documents. OFE also may re-
quest additional information, data, or 
analyses following a public hearing, if 
any, if this information is necessary to 
resolve disputed issues in the record. 

Any relevant information received by 
OFE following the hearing that is not 
declared to be confidential under 
§ 501.7(a)(11) shall be made part of the 
public record with opportunity pro-
vided for rebuttal. 

(c) OFE will notify all participants if, 
after the close of any public hearing or 
comment period, it receives or obtains 
any relevant information or evidence. 
Participants may respond to such in-
formation or evidence in writing with-
in fourteen (14) days of such notifica-
tion. If OFE finds that the additional 
information or evidence relates to ma-
terial issues of disputed fact and may 
significantly influence the outcome of 
the proceeding, OFE shall reopen the 
hearing on the issue or issues to which 
the additional information or evidence 
relates. 

§ 501.67 Petition redesignations. 
OFE, with the petitioner’s approval, 

will redesignate an exemption petition 
if the petitioner qualifies for an exemp-
tion other than the one originally re-
quested, even though he may not qual-
ify for the specific exemption origi-
nally requested, or be entitled to the 
full exemption period provided by re-
quested exemption. OFE shall give pub-
lic notice of any redesignation of an ex-
emption petition, and where a public 
hearing has been requested notice shall 
be given at least thirty (30) days prior 
to such hearing. 

§ 501.68 Decision and order. 
(a)(1) OFE shall issue an order either 

granting or denying the petition for an 
exemption or permit within six (6) 
months after the end of the period for 
public comment and hearing applicable 
to any petition. 

(2) OFE may extend the six (6) month 
period for decision to a date certain by 
publishing notice in the FEDERAL REG-
ISTER, and stating the reasons for such 
extension. 

(3) OFE will publish a final EIS at 
least thirty (30) days prior to take 
issuance of the final order in all cases 
where an EIS is required. 

(b)(1) OFE shall serve a copy of the 
order granting or denying a petition 
for exemption to the petitioner and all 
persons on the service list in cases in-
volving a public hearing. 
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(2) OFE shall publish any order 
granting or denying a petition under 
this subpart in the FEDERAL REGISTER 
together with a statement of the rea-
sons for the grant or denial. 

(c)(1) Any order granting or denying 
a petition for exemption shall be based 
upon consideration of the whole record 
or those parts thereof cited by a party 
and supported by, and in accordance 
with, reliable, probative and sub-
stantive evidence. 

(2) The denial of a petition for ex-
emption shall be without prejudice to 
the petitioner’s right to submit an 
amended petition. OFE may, however, 
reject the amended petition if it is not 
materially different from the denied 
petition. 

(d) OFE may design any terms and 
conditions included in any temporary 
exemption issued or extended under 
section 211 of FUA, to ensure, among 
other things, that upon expiration of 
the exemption the persons and power-
plant covered by the exemption will 
comply with the applicable prohibi-
tions under FUA. For purposes of the 
provision, the subsequent grant of a 
permanent exemption to the subject 
unit shall be deemed compliance with 
applicable prohibitions. 

(Department of Energy Organization Act, 
Pub. L. 95–91, 91 Stat. 565 (42 U.S.C. 7101 et 
seq.); Powerplant and Industrial Fuel Use 
Act of 1978, Pub. L. 95–620, 92 Stat. 3269 (42 
U.S.C. 8301 et seq.); Omnibus Budget Rec-
onciliation Act of 1981, Pub. L. 97–35; E.O. 
12009, 42 FR 46267, Sept. 15, 1977) 

[46 FR 59889, Dec. 7, 1981, as amended at 47 
FR 50849, Nov. 10, 1982; 54 FR 52893, Dec. 22, 
1989] 

§ 501.69 Judicial review. 

Any person aggrieved by any order 
issued by OFE under this subpart, must 
file, within sixty (60) days of publica-
tion of the final order in the FEDERAL 
REGISTER, a petition for judicial review 
in the United States Court of Appeals 
for the Circuit wherein he resides, or 
has his principal place of business. Ex-
haustion of administrative remedies 
for purposes of judicial review does not 
require filing a petition pursuant to 
subpart G for modification or rescis-
sion of the order to be reviewed. 

Subpart G—Requests for Modifica-
tion or Rescission of a Rule or 
Order 

§ 501.100 Purpose and scope. 

(a) Anyone may request that OFE 
commence a rulemaking proceeding 
pursuant to 5 U.S.C. 553(e); however, 
this subpart provides the procedures to 
be followed by— 

(1) An interested person seeking the 
modification or rescission of a prohibi-
tion by rule applicable to a new facil-
ity; 

(2) An owner or operator of a facility 
named in a prohibition by rule request-
ing the modification or rescission of 
that rule; or 

(3) An owner or operator subject to 
an exemption order or a specific prohi-
bition imposed by order requesting the 
modification or a rescission of that 
order. 

(b) OFE also may commence a modi-
fication or rescission proceeding on its 
own initiative. 

§ 501.101 Proceedings to modify or re-
scind a rule or order. 

(a) In response to a request duly filed 
by an interested person, OFE may com-
mence a proceeding to modify or re-
scind a rule or order. If OFE deter-
mines that a request to modify or re-
scind a rule or order does not warrant 
commencement of a proceeding, it will 
deny the request and issue a brief 
statement of the reason(s) for the de-
nial. 

(b) A request for modification or re-
scission of a rule or order must comply 
with the requirements of § 501.7 and 
must be filed at the address set forth in 
§ 501.11. 

(c) Notice of the request for modifica-
tion or rescission of an order must be 
given by the requester to each party to 
the original proceeding that resulted in 
the issuance of the original order for 
which modification or rescission is 
sought. If the number of parties to the 
original proceeding is too large to 
allow actual notice at a reasonable 
cost or within a reasonable time, a re-
quester may ask that OFE give notice 
to the parties by publication in the 
FEDERAL REGISTER; however, this al-
ternate notice does not bind OFE to 
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commence a proceeding, if it subse-
quently determines that the request is 
not warranted. 

(d) If OFE determines to grant a re-
quest to commence a proceeding to re-
scind or modify a rule or order, or OFE 
on its own initiative, commences a pro-
ceeding for the modification or rescis-
sion of a rule or order, it will give no-
tice, either by service of a written no-
tice or by oral communication (which 
communication must be promptly con-
firmed in writing) to each person upon 
whom the order was served that OFE 
proposes to modify or rescind, or, alter-
natively, by publication of notice in 
the FEDERAL REGISTER. OFE will give a 
reasonable period of time for each per-
son notified to file a written response. 

(e)(1) A copy of any written com-
ments submitted to OFE under this 
subpart by a party to the original pro-
ceeding must also be sent to the re-
quester. The party submitting such 
comments must certify to OFE that he 
has sent a copy of such comments to 
the requester. 

(2) OFE may notify other persons 
participating in the proceeding of the 
comments and provide an opportunity 
for those notified to respond. 

(f) A request for modification or re-
scission of a rule or order must contain 
a complete statement of all facts rel-
evant to the action sought. The request 
must also include the names and ad-
dresses of all reasonably ascertainable 
persons who will be affected. Pertinent 
provisions contained in any documents 
believed to support a request may be 
briefly described, however, OFE re-
serves the right to obtain copies of any 
significant documents that will assist 
in making a determination on the mer-
its of a request. The request must iden-
tify the specific order or rule for which 
modification or rescission is sought. A 
request should also indicate whether 
an informal conference will facilitate 
OFE’s determination to commence, or 
not to commence a proceeding, or will 
assist OFE in making any determina-
tions on material issues raised by the 
request. 

(g) A decision by OFE to commence a 
proceeding under this subpart does not 
entitle the requester to a public hear-
ing on the request for modification or 
rescission. A public hearing may be 

held, however, if, in its discretion, OFE 
considers that a public hearing will ad-
vance its evaluation of the request. 

§ 501.102 OFE evaluation of the record, 
decision and order for modification 
or rescission of a rule or order. 

(a) OFE will consider the entire ad-
ministrative record in its evaluation of 
the decision and order for modification 
or rescission of a rule or order. OFE 
may investigate and corroborate any 
statement in the petition or related 
documents and may utilize in its eval-
uation any relevant facts obtained by 
its investigations. OFE may solicit or 
accept submissions from third persons 
relevant to any request under this sub-
part and all interested persons will be 
afforded an opportunity to respond to 
these submissions. OFE may, in its dis-
cretion and on its own initiative, con-
vene a conference, if it considers that a 
conference will advance its evaluation 
of the request. 

(b) Criteria. Except where modifica-
tion or rescission of a rule or order is 
initiated by OFE, OFE’s decision to re-
scind or modify a rule or order will be 
based on a determination that there 
are significantly changed cir-
cumstances with respect to the appli-
cability of a particular prohibition or 
exemption to the requester. OFE be-
lieves that there may be ‘‘significantly 
changed circumstances’’, if: 

(1) Significant material facts are sub-
sequently discovered which were not 
known and could not have been known 
to the petitioner or to OFE at the time 
of the original proceeding; 

(2) A law, regulation, interpretation, 
ruling, order or decision on appeal that 
was in effect at the time of the pro-
ceeding upon which the rule or order is 
based and which, if it had been made 
known to OFE, would have been rel-
evant to the proceeding and would have 
substantially altered the outcome is 
subsequently discovered; or 

(3) There has been a substantial 
change in the facts or circumstances 
upon which an outstanding and con-
tinuing order was based, which change 
occurred during the interval between 
issuance of the order and the date of 
filing of the request under this subpart, 
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and was caused by force or cir-
cumstances beyond the requester’s con-
trol. 

§ 501.103 OFE decision. 
(a) OFE shall issue an appropriate 

rule or order after considering the re-
quest for modification or rescission of 
a rule or order and other relevant in-
formation received during the pro-
ceeding. 

(b) OFE will either grant or deny the 
request for modification or rescission 
and will briefly state the pertinent 
facts and legal basis for the decision. 

(c) OFE will serve the rule or order 
granting or denying the request for 
modification or rescission upon the re-
quester, or, if the action was initiated 
by OFE, upon the owner or operator of 
the affected powerplant or installation. 
OFE will publish a notice of the 
issuance of a rule or order modifying or 
rescinding a rule or order in the FED-
ERAL REGISTER. 

Subpart H—Requests for Stay 
§ 501.120 Purpose and scope. 

(a) This subpart sets forth the proce-
dures for the request and issuance of a 
stay of a rule or order or other require-
ment issued or imposed by OFE or 
these regulations but does not apply to 
the mandatory stays provided for in 
sections 202(b) and 301(a) of FUA. The 
application for a stay under this sub-
part will only be considered incidental 
to a proceeding on a request for modi-
fication or rescission of a final prohibi-
tion rule or order. 

(b) The petitioner must comply with 
all final and effective OFE orders, reg-
ulations, rulings, and generally appli-
cable requirements unless a petition 
for a stay is granted or is applicable 
under FUA. 

§ 501.121 Filing and notice of petitions 
for stays. 

(a)(1) The petition for a stay must be 
in writing and comply with the general 
filing requirements stated in § 501.7, in 
addition to any other requirements set 
forth in this subpart, and must be filed 
at the address provided in § 501.11. 

(2) A claim for confidential treat-
ment of any information contained in 
the petition for stay and supporting 

documents must be in accordance with 
§ 501.7(a)(11), and filed at the address 
provided in § 501.11. 

(b) OFE will publish notice of receipt 
of a petition for a stay under this sub-
part in the FEDERAL REGISTER. 

§ 501.122 Contents. 

(a) A petition for a stay shall contain 
a full and complete statement of all 
facts believed to be pertinent to the act 
or transaction for which a stay is 
sought. The facts shall include, but not 
be limited to, the criteria listed below 
in § 501.123(b). 

(b) The petitioner may request a con-
ference regarding the application. If 
the request is not made at the time the 
application is filed, it must be made as 
soon thereafter as possible. The request 
and OFE’s determination regarding it 
will be made in accordance with sub-
part C of this part. 

§ 501.123 Evaluation of the record. 

(a) The record in a proceeding on a 
petition for stay shall consist of the pe-
tition and any related documents, evi-
dence submitted at any public pro-
ceedings and any other information in 
the possession of OFE and made part of 
the record. OFE may investigate and 
corroborate any statement in the peti-
tion or any other document submitted 
to it and may utilize in its evaluation 
any relevant facts obtained by its in-
vestigations. OFE may solicit or accept 
submissions from third persons rel-
evant to the petition for stay or other 
document and any interested person 
will be afforded an opportunity to re-
spond to these submissions. OFE, on its 
initiative, may convene a conference, 
if, in its discretion, it considers that 
the conference will advance its evalua-
tion of the petition. 

(b) Criteria. (1) OFE may grant a stay 
incident to a proceeding on a petition 
for modification of a rule or order if 
the petitioner shows: 

(i) Irreparable injury will result if 
the stay is denied; 

(ii) There is a strong likelihood of 
success on the merits; 

(iii) The denial of a stay will result in 
a more immediate hardship or inequity 
to the petitioner than to other persons 
affected by the proceeding; and 
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(iv) It would be desirable for reasons 
of public policy to grant the stay. 

§ 501.124 Decision and order. 
(a) OFE will issue an order granting 

or denying the petition for a stay upon 
consideration of the request and other 
relevant information received or ob-
tained during the proceeding. 

(b) OFE will include in the order a 
brief written statement setting forth 
the relevant facts and the basis of the 
decision, including any appropriate 
terms and conditions of the stay. 

Subpart I—Requests for 
Interpretation 

§ 501.130 Purpose and scope. 
This subpart establishes procedures 

for filing a formal request for and the 
issuance of an interpretation of a rule, 
order or other action by DOE. Any re-
sponse, whether oral or written, to a 
general inquiry, or to other than a for-
mal written request for interpretation 
filed with DOE, is not an interpreta-
tion and merely provides general infor-
mation that may not be relied upon in 
any proceeding to determine compli-
ance with the applicable requirements 
of FUA. 

§ 501.131 Filing a request for interpre-
tation. 

A proceeding to request an interpre-
tation is commenced by the filing of a 
‘‘Request for Interpretation (FUA).’’ 
The request must be in writing and 
must also comply with the general fil-
ing requirements stated in § 501.7. Any 
claims for confidential treatment for 
any information contained in the re-
quest or other related documents must 
be made pursuant to § 501.7(a)(11). A re-
quest for interpretation should be filed 
with the Assistant General Counsel for 
Interpretations and Rulings at the ad-
dress provided in § 501.11. 

§ 501.132 Contents of a request for in-
terpretation. 

(a) A request for an interpretation 
must contain a complete statement of 
all the facts believed to be relevant to 
the circumstances, acts or transactions 
that are the subject of the request. The 
facts must include the names and ad-
dresses of all potentially affected per-

sons (if reasonably ascertainable) and a 
full discussion of the pertinent provi-
sions and relevant facts contained in 
any documents submitted with the re-
quest. Copies of relevant contracts, 
agreements, leases, instruments, and 
other documents relating to the re-
quest must be submitted if DOE be-
lieves they are necessary for deter-
mination of any issue pending in the 
proceeding under this subpart. When 
the request pertains to only one step in 
a larger integrated transaction, the re-
questing party must also submit the 
facts, circumstances, and other rel-
evant information pertaining to the en-
tire transaction. 

(b) The requesting party must in-
clude in the request a discussion of all 
relevant legal authorities, rulings, reg-
ulations, interpretations and decisions 
on appeal relied upon to support the 
particular interpretation sought. 

(c) DOE may refuse to issue an inter-
pretation if it determines that there is 
insufficient information upon which to 
base an interpretation. 

§ 501.133 DOE evaluation. 

(a)(1) The record shall consist of the 
request for an interpretation and any 
supporting documents, all relevant evi-
dence presented at any public pro-
ceedings, written comments and any 
information in the possession of DOE 
that has been made part of the record. 

(2) DOE may investigate and corrobo-
rate any statement in a request or re-
lated documents and may utilize in its 
evaluation any relevant facts obtained 
by the investigation. DOE may solicit 
or accept submissions from third per-
sons relevant to the request for inter-
pretation, or any other document sub-
mitted under this subpart, and the per-
son requesting the interpretation will 
be afforded an opportunity to respond 
to these submissions. 

(3) The General Counsel or his dele-
gate will issue an interpretation on the 
basis of the information provided in 
the request, unless that information is 
supplemented by other information 
brought to the attention of DOE during 
the proceeding. DOE’s interpretation 
will, therefore, depend on the accuracy 
of the factual statements, and the re-
questing party may rely upon it only 
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to the extent that the facts of the ac-
tual situation correspond to those upon 
which the interpretation is based. 

(b) Criteria. (1) DOE will base its FUA 
interpretations on the DEOA and FUA, 
as applicable, and the regulations and 
published rulings of DOE as applied to 
the specific factual situation pre-
sented. 

(2) DOE will take into consideration 
previously issued interpretations deal-
ing with the same or a related issue. 

§ 501.134 Issuance and effect of inter-
pretations. 

(a) DOE may issue an interpretation 
after consideration of the request for 
interpretation and other relevant in-
formation received or obtained during 
the proceeding. 

(b) The interpretation will contain a 
written statement of the information 
upon which it is based and a legal anal-
ysis of and conclusions regarding the 
application of rulings, regulations and 
other precedent to the situation pre-
sented in the request. 

(c) Only those persons to whom an in-
terpretation is specifically addressed, 
and other persons upon whom the DOE 
serves the interpretation and who are 
directly involved in the same trans-
action or act, are entitled to rely upon 
it. No person entitled to rely upon an 
interpretation shall be subject to civil 
or criminal penalties stated in title VII 
of FUA for any act taken in reliance 
upon the interpretation, notwith-
standing that the interpretation shall 
thereafter be declared by judicial or 
other competent authority to be in-
valid. 

(d) DOE may at any time rescind or 
modify an interpretation on its own 
initiative. Rescission or modification 
shall be made by notifying persons en-
titled to rely on the interpretation 
that it is rescinded or modified. This 
notification will include a statement of 
the reasons for the rescission or modi-
fication and, in the case of a modifica-
tion, a restatement of the interpreta-
tion as modified. 

(e) An interpretation is modified by a 
subsequent amendment to the regula-
tions or ruling to the extent that it is 
inconsistent with the amended regula-
tion or ruling. 

(f) Any person who believes he is di-
rectly affected by an interpretation 
issued by DOE, and who believes that 
he will be aggrieved by its implementa-
tion, may submit a petition for recon-
sideration of that interpretation to the 
General Counsel. DOE will acknowl-
edge receipt of all requests for recon-
sideration; however, this acknowledge-
ment in no way binds DOE to com-
mence any proceeding on the request. 
If within sixty (60) days of DOE’s ac-
knowledgement of the receipt of a re-
quest for reconsideration, DOE has not 
issued either a notice of intent to com-
mence a proceeding to reconsider the 
interpretation or a modification, revi-
sion or rescission of the original inter-
pretation, the request for reconsider-
ation will be deemed denied. DOE may, 
in its discretion, issue a formal denial 
of a request for reconsideration if: 

(1) The request has not been filed in 
a timely manner, and good cause there-
for has not been shown; 

(2) The person requesting reconsider-
ation is not aggrieved or otherwise in-
jured substantially by the interpreta-
tion; or 

(3) The request is defective because it 
fails to state and to present facts and 
legal argument that the interpretation 
was erroneous in fact or in law, or that 
it was arbitrary or capricious. 

Subpart J—Rulings 

§ 501.140 Purpose and scope. 

DOE may issue rulings in accordance 
with the provisions of this subpart. 
DOE will publish each ruling in the 
FEDERAL REGISTER and in 10 CFR part 
518. A person is entitled to rely upon a 
ruling to the extent provided in this 
subpart. 

§ 501.141 Criteria for issuance. 

(a) The General Counsel may issue a 
ruling whenever: 

(1) There has been a substantial num-
ber of inquiries with regard to similar 
factual situations or a particular sec-
tion of the regulations; or 

(2) It is determined that a ruling will 
be of assistance to the public in apply-
ing the regulations to a specific situa-
tion. 
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§ 501.142 Modification or rescission. 
(a) A ruling may be modified or re-

scinded by— 
(1) Publication of the modification or 

rescission by DOE in the FEDERAL REG-
ISTER and in 10 CFR part 518; or 

(2) Adoption of a rule that supersedes 
or modifies a prior ruling. 

(b) A person shall not be subject to 
the sanctions or penalties stated in 
these regulations for actions taken in 
reliance upon a ruling, notwith-
standing that the ruling is subse-
quently declared to be invalid or no 
longer applicable. A person affected by 
a ruling may not rely upon it for more 
than 30 days after it has been rendered 
invalid pursuant to issuance of a super-
seding rule by OFE, or after it has been 
rescinded or modified by DOE. 

§ 501.143 Comments. 
Any interested person may file a 

written comment on or objection to a 
published ruling at any time with the 
Assistant General Counsel for Interpre-
tations and Rulings at the address pro-
vided in § 501.11. 

Subpart K—Enforcement 

§ 501.160 Purpose and scope. 
This subpart provides the procedures 

by which OFE may initiate enforce-
ment proceedings on its own behalf and 
by which complaints concerning a vio-
lation of the Act or any rule or order 
thereunder may be filed. 

§ 501.161 Filing a complaint. 
(a) A complaint under this subpart 

must be submitted in writing over the 
signature of the person making the 
complaint in accordance with the gen-
eral filing requirements stated in 
§ 501.7. OFE will accept oral complaints 
that otherwise satisfy the require-
ments of this subpart, but OFE may re-
quest written verification. 

(b) A complaint shall be filed at the 
address provided in § 501.11. 

§ 501.162 Contents of a complaint. 
A complaint must contain a complete 

statement of all relevant facts per-
taining to the act or transaction that 
is the subject of the complaint. It must 
also include the names and addresses of 

all persons involved (if reasonably as-
certainable), a description of the 
events that led to the complaint, and a 
statement describing the statutory 
provision, regulation, ruling, order, 
rule, or interpretation that allegedly 
has been violated. 

§ 501.163 OFE evaluation. 
(a) The record shall consist of the 

complaint and any supporting docu-
ments and all other relevant informa-
tion developed in the course of any in-
vestigations or proceedings related to 
that complaint. OFE may investigate 
and corroborate any statement in the 
complaint or related documents sub-
mitted, and may utilize in its evalua-
tion any relevant facts obtained by 
such investigation or from any other 
source of information. OFE may solicit 
or accept submissions from third per-
sons relevant to the complaint or other 
related documents. 

(b) Confidentiality of information. OFE 
will treat as confidential information 
received in any investigation of a com-
plaint, including the identity of the 
complainant and the identity of any 
other persons who provide information 
to the extent such information is ex-
empt from public disclosure under the 
Freedom of Information Act, 5 U.S.C. 
552. OFE reserves the right to make 
disclosures that would be in the public 
interest. 

§ 501.164 Decision to initiate enforce-
ment proceedings. 

After investigation of a specific com-
plaint or based on any relevant infor-
mation received or obtained during an 
investigation, OFE may issue a notice 
of violation, determine that no viola-
tion has occurred, or take such other 
actions as it deems appropriate. Prior 
to issuance of a notice of violation, and 
before commencement of an enforce-
ment proceeding, OFE may transmit a 
draft of the notice of violation to the 
potentially affected person in order to 
promote an informal resolution of the 
violation. 

§ 501.165 Commencement of enforce-
ment proceedings. 

(a) Whenever, on the basis of any in-
formation available, OFE determines 
that a person is in violation or about 
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to be in violation of any provision of 
these regulations, OFE may issue a no-
tice of violation stating, in writing and 
with reasonable specificity, the nature 
of the violation. An enforcement pro-
ceeding commences with the issuance 
of a notice of violation. 

(b) Contents of the notice of violation. 
OFE will set forth in the notice of vio-
lation the nature of the violation, the 
relevant facts that OFE believes estab-
lish the violation and the legal basis 
for the conclusions reached therein. 
OFE may also include with the notice 
of violation a copy of a proposed order. 
The notice of violation will also state 
whether or not OFE proposes to assess 
civil penalties. 

(1) If OFE proposes to assess a civil 
penalty, a notice of violation will be 
issued to the violator with an oppor-
tunity for a hearing before an Adminis-
trative Law Judge, as set forth in 
§ 501.166(a)(1) of this part, before any 
final determination on the violation 
and penalty are made by OFE. The re-
cipient of the notice will also be in-
formed of his right to elect to have the 
procedures of § 501.166(a)(2) apply, in 
lieu of the hearing, with respect to a 
final determination on the assessment 
of any civil penalty. 

(2) If OFE does not propose to assess 
a civil penalty, the violator will be pro-
vided the opportunity for a conference, 
as set forth in § 501.166(b), before a final 
determination on the violation is made 
by OFE. OFE may, in its discretion, 
also provide the violator an oppor-
tunity for a hearing pursuant to 
§ 501.166(a)(1). 

(c) Service. OFE will serve the notice 
of violation in accordance with provi-
sions set forth in § 501.6. 

(d) Rescission. If, after issuance of a 
notice of violation and any related in-
vestigation, OFE finds no basis for the 
belief that a violation has occurred, is 
continuing to occur, or is about to 
occur, OFE may rescind the notice of 
violation by giving written notice to 
that effect to the recipient. 

§ 501.166 Hearings and conferences. 
(a) When a civil penalty is proposed— 

(1) Hearing alternative in civil penalty as-
sessment proceedings. Unless the recipi-
ent of a notice of violation elects in 
writing to have the provisions of para-

graph (a)(2) of this section apply, OFE 
will commence a proceeding to assess a 
penalty and, prior to a final determina-
tion on the violation and assessment of 
a penalty, provide an opportunity for a 
hearing pursuant to 5 U.S.C. 554 before 
an Administrative Law Judge. 

(2) Election alternative in civil penalty 
assessment proceedings. The recipient of 
a notice of violation in which a civil 
penalty assessment has been proposed 
may elect, in writing, within thirty (30) 
days of receipt of the notice, to waive 
the administrative proceedings de-
scribed in paragraph (a)(1) of this sec-
tion. OFE will make a determination 
on the proposed civil penalty assess-
ment and issue a final order to that ef-
fect within forty-five (45) days after re-
ceiving notice of the exercise of this 
election. 

(b) When a civil penalty is not pro-
posed—opportunity to request a con-
ference. If a person has received a no-
tice of violation in which a civil pen-
alty has not been proposed, he may, 
within thirty (30) days after receipt of 
the notice, request a conference with 
OFE to discuss the notice. In order to 
request a conference he must comply 
with the instructions set forth in the 
notice. 

§ 501.167 Fuel use order. 
(a) General. OFE will issue a Fuel Use 

Order if, after considering all the infor-
mation received during the proceeding, 
OFE determines that a person has com-
mitted, is committing, or is about to 
commit a violation of FUA or of an 
order or rule thereunder. 

(b) Contents. Any Fuel Use Order 
issued under this section shall set forth 
the relevant facts and legal basis for 
the order and where appropriate, the 
final penalty assessment and the basis 
therefor. When an administrative hear-
ing is requested under § 501.166(a) of 
this part, the Fuel Use Order will in-
clude the recommended findings and 
conclusions of the Administrative Law 
Judge (ALJ) and the basis for the pen-
alty assessment. OFE will make a final 
determination as to any penalty as-
sessment or other appropriate remedy 
based upon the recommended findings 
and conclusions of the ALJ and other 
information in the record of the en-
forcement proceeding. The order will 
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be effective upon service, unless other-
wise provided therein, or stayed pursu-
ant to § 501.120. 

(c) Service. OFE will serve a copy of 
the Fuel Use Order upon any person 
who was served a copy of the notice of 
violation and upon all parties to any 
public proceeding on the notice of vio-
lation. OFE will place a copy of each 
final order on file in the Public Infor-
mation Office described in § 501.12. 

(d) Judicial review. Any person against 
whom a penalty is assessed pursuant to 
§ 501.167(b) after a hearing before an 
ALJ may, within sixty (60) calendar 
days after the date of issuance of the 
order assessing such penalty, institute 
an action in the United States Court of 
Appeals for the appropriate judicial 
circuit for judicial review of such order 
in accordance with the provisions of 
section 723 of FUA. 

Subpart L—Investigations, Viola-
tions, Sanctions and Judicial 
Actions 

§ 501.180 Investigations. 
(a) General. Pursuant to section 711 of 

FUA, the DEOA, and in accordance 
with the provisions of 10 CFR 205.201, 
OFE may initiate and conduct inves-
tigations relating to the scope, nature, 
and extent of compliance by any person 
with the rules, regulations, and orders 
issued by OFE under the authority of 
the Act, or any order or decree of court 
relating thereto, or any other agency 
action. When the circumstances war-
rant, OFE may issue subpoenas as pro-
vided in subpart D of this part. OFE 
may also conduct investigative con-
ferences in conjunction with any inves-
tigation. 

(b) Any duly authorized representa-
tive of OFE has the authority to con-
duct an investigation and to take such 
action as he deems necessary and ap-
propriate to the conduct of the inves-
tigation. 

(c) Notification. If any person is re-
quired to furnish information or docu-
mentary evidence pursuant to a sub-
poena or special report order, OFE will, 
upon written request, inform that per-
son as to the general purposes of the 
investigation. 

(d) Confidentiality. OFE shall not dis-
close any information received during 

an investigation under this section, in-
cluding the identities of the person in-
vestigated and any other person who 
provides information, to the extent it 
is exempt from public disclosure pursu-
ant to 5 U.S.C. 552 and 10 CFR part 1004. 

§ 501.181 Sanctions. 

(a) General. (1) A violation of any pro-
vision of the Act (other than section 
402 of FUA), or any rule or order there-
under shall be subject to the penalties 
and sanctions provided in subtitle C of 
title VII of FUA. 

(2) Each day that any provision of 
the Act (other than section 402), or any 
rule or order thereunder is violated 
constitutes a separate violation within 
the meaning of the provisions of this 
section relating to civil penalties. 

(b) Criminal penalties. Any person who 
willfully violates any provision of the 
Act (other than section 402), or any 
rule or order thereunder will be subject 
to a fine of not more than $50,000, or to 
imprisonment for not more than 1 
year, or both, for each violation. 

(c) Civil penalties. (1) Any person who 
violates any provisions of the Act 
(other than section 402) or any rule or 
order thereunder will be subject to the 
following civil penalty, which may not 
exceed $27,500 for each violation: Any 
person who operates a powerplant or 
major fuel burning installation under 
an exemption, during any 12-calendar- 
month period, in excess of that author-
ized in such exemption will be assessed 
a civil penalty of up to $3.30 for each 
MCF of natural gas or up to $11 for 
each barrel of oil used in excess of that 
authorized in the exemption. 

(2) OFE may compromise and settle, 
and collect civil penalties whenever it 
considers it to be appropriate or advis-
able. 

(d) Corporate personnel. (1) If a direc-
tor, officer, or agent of a corporation 
willfully authorizes, orders, or per-
forms any act or practice constituting 
in whole or in part a violation of the 
Act, or any rule or order thereunder, he 
will be subject to the penalties speci-
fied in paragraphs (b) and (c) of this 
section without regard to any penalties 
to which the corporation may be sub-
ject. He will not, however, be subject to 
imprisonment under paragraph (b) of 
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this section unless he knew of non-
compliance by the corporation, or had 
received from OFE notice of non-
compliance by the corporation. 

(2) Purposes of this paragraph: 
(i) Agent includes any employee or 

other person acting on behalf of the 
corporation on either a temporary or 
permanent basis; and 

(ii) Notice of noncompliance is a final 
Fuel Use Order issued under § 501.167 of 
this part. 

[46 FR 59889, Dec. 7, 1981, as amended at 62 
FR 46183, Sept. 2, 1997] 

§ 501.182 Injunctions. 
Whenever it appears to OFE that any 

person has committed, is committing, 
or is about to commit a violation of 
any provision of the Act, or any rule or 
order thereunder, OFE may, in accord-
ance with section 724 of FUA, bring a 
civil action in the appropriate United 
States District Court to enjoin such 
acts or practices. The relief sought 
may include a mandatory injunction 
commanding any person to comply 
with any provision of such provision, 
order or rule, the violation of which is 
prohibited by section 724 of FUA and 
may also include interim equitable re-
lief. 

§ 501.183 Citizen suits. 
(a) General. A person who believes he 

is aggrieved by the failure of OFE to 
perform any nondiscretionary act of 
duty under the Act may file a Petition 
for Action for OFE to take such action 
as he may feel to be proper. This peti-
tion must be filed at the address pro-
vided in § 501.11. The petition must 
specify the action requested and set 
forth the facts and legal arguments 
that constitute the basis for the re-
quest. The filing of a Petition for Ac-
tion will serve as notice to OFE under 
FUA section 725(b) for purposes of any 
citizens suit that may be subsequently 
filed. 

(b) OFE decision. Within sixty (60) 
days of receiving the Petition for Ac-
tion, OFE will notify the person giving 
notice under this section that it has in-
stituted the action requested or that 
other described action is being taken, 
or that other described action is being 
taken, or that no action is being taken 
and the reasons therefor. 

Subpart M—Use of Natural Gas or 
Petroleum for Emergency and 
Unanticipated Equipment 
Outage Purposes 

§ 501.190 Purpose and scope. 
(a) If a person operates a powerplant 

covered by any of the prohibitions of 
titles II, III, or IV of FUA, § 501.191 of 
this subpart establishes procedures to 
be followed for the use of minimum 
amounts of natural gas or petroleum 
under FUA section 103(a)(15)(B) in 
order to alleviate or prevent unantici-
pated equipment outages and emer-
gencies directly affecting the public 
health, safety, or welfare that would 
result from electric power outages. 

(b) Explanatory note: If a person oper-
ates a rental boiler as a powerplant 
covered by any of the prohibitions of 
titles II, III, or IV of FUA, he may be 
able to use the provisions of this sub-
part for the emergency use of natural 
gas or petroleum. 

[54 FR 52893, Dec. 22, 1989] 

§ 501.191 Use of natural gas or petro-
leum for certain unanticipated 
equipment outages and emer-
gencies defined in section 
103(a)(15)(B) of the act. 

(a) In the event of the occurrence or 
imminent occurrence of an emergency, 
or of the occurrence or imminent oc-
currence of an unanticipated equip-
ment outage in the unit, an owner or 
operator of a powerplant is automati-
cally permitted to use minimum 
amounts of natural gas or petroleum in 
the unit or in a substitute unit to pre-
vent or alleviate the outage or to pre-
vent or alleviate the emergency if he 
complies with procedures contained in 
paragraph (b) of this section. 

(b) If the use of minimum amounts of 
petroleum or natural gas is required 
for purposes specified in this section, 
the owner or operator must notify OFE 
of such use by telegram or telephone 
within 24 hours after the commence-
ment of such use. Immediately there-
after a written confirmation must be 
submitted to OFE, describing, to the 
best estimate of the owner or operator, 
(1) the nature of the emergency and (2) 
how long petroleum or natural gas use 
is likely to be required. 
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(c) For purposes of this section only: 
(1) An emergency is the occurrence or 

threat of imminent occurrence of a 
condition which results or would result 
from an electric power outage and di-
rectly effects or would directly effect 
the public health, safety or welfare; 

(2) Unanticipated equipment outage 
shall mean an unexpected outage due 
to equipment failure. 

(3) Minimum amounts required to allevi-
ate or prevent shall mean: 

(i) For powerplants, the amounts of 
natural gas or petroleum required to 
prevent curtailment of electric supply 
where the operating utility has, to the 
maximum extent possible, utilized al-
ternate fuel-fired capacity to prevent 
such curtailment. Note—A utility oper-
ating hydroelectric facilities may take 
into account seasonal fluctuations in 
storage capacity and shall be permitted 
to prevent depletion of stored power- 
producing capacity as deemed nec-
essary by the utility; and 

(ii) For installations, the amounts of 
natural gas or petroleum required to 
meet plant protection or human health 
and safety needs, including services to 
hospitals, public transportation facili-
ties, sanitation, or water supply and 
pumping. 

[46 FR 59889, Dec. 7, 1981, as amended at 54 
FR 52893, Dec. 22, 1989] 

§ 501.192 [Reserved] 

PART 503—NEW FACILITIES 

Subpart A—General Prohibition 

Sec. 
503.1 Purpose and scope. 
503.2 Prohibition. 
503.3 [Reserved] 

Subpart B—General Requirements for 
Exemptions 

503.4 Purpose and scope. 
503.5 Contents of petition. 
503.6 Cost calculations for new powerplants 

and installations. 
503.7 State approval—general requirement 

for new powerplants. 
503.8 No alternate power supply—general re-

quirement for certain exemptions for 
new powerplants. 

503.9 Use of mixtures—general requirement 
for certain permanent exemptions. 

503.10 Use of fluidized bed combustion not 
feasible—general requirement for perma-
nent exemptions. 

503.11 Alternative sites—general require-
ment for permanent exemptions for new 
powerplants. 

503.12 Terms and conditions; compliance 
plans. 

503.13 Environmental impact analysis. 
503.14 Fuels search. 

Subpart C—Temporary Exemptions for New 
Facilities 

503.20 Purpose and scope. 
503.21 Lack of alternate fuel supply. 
503.22 Site limitations. 
503.23 Inability to comply with applicable 

environmental requirements. 
503.24 Future use of synthetic fuels. 
503.25 Public interest. 

Subpart D—Permanent Exemptions for New 
Facilities 

503.30 Purpose and scope. 
503.31 Lack of alternate fuel supply for the 

first 10 years of useful life. 
503.32 Lack of alternate fuel supply at a 

cost which does not substantially exceed 
the cost of using imported petroleum. 

503.33 Site limitations. 
503.34 Inability to comply with applicable 

environmental requirements. 
503.35 Inability to obtain adequate capital. 
503.36 State or local requirements. 
503.37 Cogeneration. 
503.38 Permanent exemption for certain fuel 

mixtures containing natural gas or pe-
troleum. 

503.39–503.44 [Reserved] 

AUTHORITY: Department of Energy Organi-
zation Act, Pub. L. 95–91, 91 Stat. 565 (42 
U.S.C. § 7101 et seq.); Powerplant and Indus-
trial Fuel Use Act of 1978, Pub. L. 95–620, 92 
Stat. 3289 (42 U.S.C. 8301 et seq.); Energy Se-
curity Act, Pub. L. 96–294, 94 Stat. 611 (42 
U.S.C. 8701 et seq.); E.O. 1209, 42 FR 46267, 
September 15, 1977. 

SOURCE: 46 FR 59903, Dec. 7, 1981, unless 
otherwise noted. 

OMB Control No.: 1903–0075. See 46 FR 63209, 
Dec. 31, 1981. 

Subpart A—General Prohibition 

§ 503.1 Purpose and scope. 
This subpart sets forth the statutory 

prohibition imposed by the Act upon 
new powerplants. The prohibition in 
the subpart applies to all new baseload 
electric powerplants unless an exemp-
tion has been granted by OFE under 

VerDate Nov<24>2008 09:39 Feb 04, 2009 Jkt 217033 PO 00000 Frm 00048 Fmt 8010 Sfmt 8010 Y:\SGML\217033.XXX 217033er
ow

e 
on

 P
R

O
D

1P
C

63
 w

ith
 C

F
R



39 

Department of Energy § 503.6 

subparts C and D of this part. Any per-
son who owns, controls, rents, leases or 
operates a new powerplant that is sub-
ject to the prohibition may be subject 
to sanctions provided by the Act or 
these regulations. 

[54 FR 52893, Dec. 22, 1989] 

§ 503.2 Prohibition. 

Section 201 of the Act prohibits, un-
less an exemption has been granted 
under subpart C or D of this part, any 
new electric powerplant from being 
constructed or operated as a baseload 
powerplant without the capability to 
use coal or another alternate fuel as a 
primary energy source. 

[54 FR 52893, Dec. 22, 1989] 

§ 503.3 [Reserved] 

Subpart B—General Requirements 
for Exemptions 

§ 503.4 Purpose and scope. 

This subpart establishes the general 
requirements necessary to qualify for 
either a temporary or permanent ex-
emption under this part and sets out 
the methodology for calculating the 
cost of using an alternate fuel and the 
cost of using imported petroleum. 

§ 503.5 Contents of petition. 

Before OFE will accept a petition for 
either a temporary or permanent ex-
emption under this part, the petition 
must include all of the evidence and in-
formation required in this part and 
part 501 of this chapter. 

§ 503.6 Cost calculations for new pow-
erplants and installations. 

(a) General. (1) This calculation com-
pares the cost of using alternate fuel to 
the cost of using imported petroleum. 
It must be performed for each alternate 
fuel and/or alternate site that the peti-
tioner is required to examine. 

(2) The cost of using an alternate fuel 
as a primary energy source will be 
deemed to substantially exceed the 
cost of using imported petroleum if the 
difference between the cost of using al-
ternate fuel and the cost of using im-
ported oil is greater than zero. 

(3) There are two comparative cost 
calculations—a general cost test and a 
special cost test. Both take into con-
sideration cash outlays for capital in-
vestments, annual expenses, and the ef-
fect of depreciation and taxes on cash 
flow. To demonstrate eligibility for a 
permanent exemption, a petitioner 
must use the procedures specified in 
the general cost test (paragraph (b) of 
this section). To demonstrate eligi-
bility for a temporary exemption, the 
petitioner may apply the procedures 
specified in either the general cost test 
or the special cost test (paragraph (c) 
of this section). 

(b) Cost calculation—general cost test. 
(1) A petitioner may be eligible for a 
permanent exemption if he can dem-
onstrate that the cost of using an al-
ternate fuel from the first year of oper-
ation substantially exceeds the cost of 
using imported petroleum. Unless the 
best practicable cost estimates as pre-
scribed below will not materially 
change during the first ten years of op-
eration of the unit (given the best in-
formation available at the time the pe-
tition is filed), the petitioner must also 
demonstrate that the cost of using an 
alternate fuel beginning at any time 
within the first ten years of operation 
and using imported petroleum or nat-
ural gas until such time (i.e., delayed 
use of alternate fuel) would substan-
tially exceed the cost of using only im-
ported petroleum. 

(2) The petitioner would only be eli-
gible for a temporary exemption if the 
computed costs of delayed alternate 
fuel use, commencing at the start of 
the second through eleventh years of 
operation, do not always substantially 
exceed the cost of using only imported 
petroleum. The length of the tem-
porary exemption would be the min-
imum period from the start of oper-
ation in which the cost of using alter-
nate fuel substantially exceeds the cost 
of using imported petroleum. 

(3) To conduct the general cost test, 
calculate the difference (DELTA) be-
tween the cost of using an alternate 
fuel (COST(ALTERNATE)) and the cost 
of using imported petroleum 
(COST(OIL)) using Equations 1 through 
3 below and the comparison procedures 
in paragraph (b)(5) of this section. 
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(4) The terms in Equations 2 and 3 
are defined as follows: 

i=Year. i is a specified year either before 
year 0 or after year 0. Year 0 is the year be-
fore the unit becomes operational. For ex-
ample, in the third year before the unit be-
comes operational, i would equal ¥2, and 
in the third year following commencement 
of operations of the unit, i would equal +3. 
Years are represented by 52 week periods 
prior to or following the date on which the 
unit becomes operational. Outlays before 
the unit becomes operational are future 
valued to the year before the unit becomes 
operational (year 0), and outlays after the 
unit becomes operational are present val-
ued to the year before the unit becomes 
operational. Year 0 must be the same for 
the units being compared. 

g=The number of years prior to the year be-
fore the unit becomes operational (year 0) 
that (1) a cash outlay is first made for cap-
ital investments, or (2) an investment tax 
credit is first used—whichever occurs first. 

N=The useful life of the unit (see paragraph 
(d)(5) of this section). 

Ii=Yearly cash outlay (in dollars) from the 
year outlays first occur to the last year of 
the unit’s useful life for capital invest-
ments. (See paragraph (d)(2) of this section 
for the items that must be included.) 

OMi=Annual cash outlay in year i (in dollars) 
for all operations and maintenance ex-
penses except fuel (i.e., all non-capital and 
non-fuel cash outlays caused by putting 

the capital investments (I) into service). 
This may include labor, materials, insur-
ance, taxes (except income taxes), etc. (See 
paragraph (d)(3) of this section.) 

Si=Salvage value of capital investment (in 
dollars) in year i. 

FLi=Annual cash outlay for delivered fuel ex-
penses (in dollars) in year i. (See paragraph 
(d)(3) of this section for FLi calculation in-
structions and appendix II of these regula-
tions for the procedures to determine fuel 
price.) 

k=The discount rate expressed as a fraction 
(see paragraph (d)(4) of this section). 

ITCi=Federal investment tax credit used in 
year i resulting from capital investments 
(see paragraph (d)(6) of this section). 

DPRi=Depreciation in year i resulting from 
capital investments (see paragraph (d)(6) of 
this section). 

ti=Marginal income tax rate in year i (see 
paragraph (d)(6) of this section). 

IXi=Inflation index value for year i (see ap-
pendix II to part 504 for method of com-
putation). 

IXe=Inflation index value for the year e, the 
year before the asset is placed in service. 

(5) The step-by-step procedure that 
follows shows the comparison that the 
petitioner must make. 

(i) Compute the cost of using an al-
ternate fuel (COST(ALTERNATE)) unit 
throughout the useful life of the unit 
using Equations 2 and 3. 
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(ii) Compute the cost of using oil or 
natural gas (COST(OIL)) throughout 
the useful life of the unit using Equa-
tions 2 and 3. 

(iii) Using Equation 1, compute the 
difference (DELTA) between COST 
(ALTERNATE) and COST (OIL). If the 
difference (DELTA) is less than or 
equal to zero, a petitioner is not eligi-
ble for a permanent or temporary ex-
emption using the general cost test and 
need not complete the remainder of the 
general cost test calculation. However, 
he still may be eligible for a temporary 
exemption using the special cost test 
(paragraph (c) of this section). If the 
difference (DELTA) is greater than 
zero and if the best practicable cost es-
timates will not materially change 
during the first ten years of operation 
(given the best information available 
at the time the petition is filed), the 
petitioner has completed the test and 
is eligible for a permanent exemption. 
However, if the best practicable cost 
estimate will materially change during 
the first ten years, the petitioner must 
complete the remainder of the general 
cost test—the delayed use calculations 
which follow. 

(iv) Recompute COST (ALTERNATE) 
with Equations 2 and 3, assuming that 
an alternate fuel is not used as the pri-
mary energy source until the start of 
the second year of operation and that 
imported petroleum or natural gas is 
used for the first year of operation. All 
cash outlays should reflect postponed 
use of alternate fuel. 

(v) Successively recompute COST 
(ALTERNATE) with Equations 2 and 3, 
assuming that the alternate fuel use is 
postponed until the start of the third 
year, fourth year, and so on, through 
the beginning of the eleventh year of 
operation (with imported petroleum or 

natural gas used in the years preceding 
alternate fuel use). 

(vi) Compute the difference (DELTA) 
between each of the ten 
COST(ALTERNATE)s calculated in 
paragraph (b)(5) (iv) and (v) of this sec-
tion and the COST(OIL) calculated in 
paragraph (b)(5)(ii) of this section. 

(vii) If all the DELTAs computed in 
paragraph (b)(5) (iii) and (vi) of this 
section are greater than zero, the peti-
tioner is eligible for a permanent ex-
emption. If one or more of the DELTAs 
is less than or equal to zero, he is eligi-
ble for a temporary exemption for the 
period beginning at the start of the 
first year of operation and terminating 
at the beginning of the first year in 
which a DELTA is zero or less. 

(c) Cost calculations—special cost test. 
(1) A petitioner may be eligible for a 
temporary exemption if he dem-
onstrates that the cost of using an al-
ternate fuel will substantially exceed 
the cost of using imported petroleum 
or (natural gas) over the period of the 
proposed exemption. The period of the 
proposed temporary exemption may 
not exceed ten years. 
The petitioner must demonstrate that 
the cost of using an alternate fuel sub-
stantially exceeds the cost of using im-
ported petroleum for the first year of 
operation, the first two years of oper-
ation, and so forth, through the period 
of the proposed exemption. OFE will 
limit the duration of a temporary ex-
emption to the shortest time possible. 

(2) To conduct the test, calculate the 
difference (DELTA) between the cost of 
using an alternate fuel (COST (ALTER-
NATE)) and the cost of using imported 
petroleum (COST (OIL)) using Equa-
tions 4 and 5 below, Equation 3 (para-
graph (b)(3) of this section), and the 
comparison procedures in paragraph 
(c)(4) of this section. 
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Capital investment (I) is calculated 
with Equation 3 (paragraph (b)(3) of 
this section). 

(3) The terms in Equation 5 are the 
same as those in Equation 2 with the 
addition of P, the length of the pro-
posed temporary exemption in years. 
(See paragraph (b)(4) of this section for 
other terms.) 

(4) The step-by-step procedure that 
follows shows the comparisons which 
must be made. 

(i) Using Equation 5, compute the 
cost of using an alternate fuel 
(COST(ALTERNATE)) assuming the 
length of the proposed exemption is 
one year. 

(ii) Likewise, compute the cost of 
using imported petroleum or natural 
gas (COST(OIL)) assuming the length 
of the proposed exemption is one year. 

(iii) Compute the difference (DELTA) 
between COST (ALTERNATE) and 
COST (OIL) using Equation 4. 

(iv) Repeat the calculations made in 
(i), (ii), and (iii) above, assuming the 
length of the proposed exemption is 
two years, three years, four years, and 
so on, up through the period of the pro-
posed exemption. 

(v) A petitioner is eligible for a tem-
porary exemption for the period begin-
ning at the start of the first year of op-
eration and terminating at the begin-
ning of the first year in which a 
DELTA is zero or less. 

(d) Information on parameters used in 
the calculations. (1) All estimated ex-
penditures, except fuel, shall be ex-
pressed in real terms (unadjusted for 
inflation) by using the prices in effect 

at the time the petition is submitted. 
Instructions for fuel price calculations 
are contained in appendix II. 

(2) Capital investment yearly cash 
outlays (Ii) must include all items that 
are capital investments for Federal in-
come tax purposes. All purchased 
equipment that has a useful life great-
er than one year, capitalized engineer-
ing costs, land, construction, environ-
mental offsets, fuel inventory, trans-
mission facilities, piping, etc., that are 
necessary for the operation of the unit 
must be included. However, an item 
must only be included if a cash outlay 
is required after the decision has been 
made to build the unit; sunk costs 
must not be included (e.g., if the firm 
owns the land, its purchase price may 
not be included). 

NOTE: The guidelines for the fuel inventory 
for powerplants not using natural gas shall 
be: (a) All powerplants with only steam driv-
en turbines—78 days, (b) all powerplants with 
only combustion turbines—142 days, (c) all 
powerplants with combined cycles—both 
steam driven turbines and combustion tur-
bines—142 days. The guidelines for the fuel 
inventory for installations not using natural 
gas shall be the greater of: (1) 21 days fuel 
supply, or (2) sufficient fuel to fill sixty (60) 
percent of the storage volume. The guide-
lines for the fuel inventory for all facilities 
using natural gas shall be zero unless the gas 
supply is interruptible in which case an ap-
propriate inventory of back-up fuel must be 
included. Other inventory levels may be used 
if they are more appropriate than these 
guidelines; however, the source or derivation 
of these levels must be discussed in the evi-
dential summary. 
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(3)(i) The annual cash outlays for op-
erations and maintenance expense 
(OMi) and fuel expense (FLi) for a pow-
erplant may be computed by one of the 
following three methods; however, the 
one chosen must be consistently ap-
plied throughout the analysis. 

(A) Assume the energy produced by 
the powerplant equals seventy (70) per-
cent of design capacity times 8760 
hours for each year during the life of 
the powerplant, and compute cash out-
lays for operations, maintenance, and 
fuel expenses for the powerplant. 

(B) Economically dispatch the new pow-
erplant. The cash outlays for oper-
ations, maintenance, and fuel expenses 
of all powerplants being dispatched 
(where oil and natural gas are priced 
according to the procedures of appen-
dix II 1) are the corresponding expenses 
for the purpose of the cost calculation. 
The dispatch analysis area must be 
that area with which the firm cur-
rently dispatches, anticipates dis-
patching, and will be interconnected. It 
must also include all anticipated ex-
changes of energy with other utilities 
or powerpools. The outlays for oper-
ations, maintenance, and fuel may also 
be estimated using a methodology that 
incorporates the benefits of economi-
cally dispatching units and provides 
consistent treatment in the alternate 
fuel and oil or natural gas cases being 
compared. 

(C) Use a dispatch analysis to project 
the energy produced by the powerplant 
for a representative (not atypical) year 
of operation when consuming an alter-
nate fuel. Compute the cash outlays for 
operations, maintenance, and fuel ex-
penses for the powerplant based upon 
the level of energy production esti-
mated for the representative year. The 
dispatch analysis and fuel expenses for 
the cost calculation must include oil 
and natural gas priced according to the 
procedures of appendix II.1 

(ii) When computing the annual cash 
outlays for operations and mainte-
nance expense (OMi) and fuel expense 
(FLi) for an installation, specify the 
firing rates and the length of time each 
firing rate will be maintained. 

(4) The discount rate (k) for analyses 
is 2.9 percent or that which is com-
puted as specified in appendix I. The 
method of computing the inflation 

index (IX) is shown in appendix II to 
part 504. OFE will modify these speci-
fied rates from time to time as re-
quired by changed conditions after pub-
lic notice and an opportunity to com-
ment. However, the relevant set of 
specified rates for a specific petition 
for exemption will be the set in effect 
at the time the petition is submitted or 
the set in effect at the time a decision 
is rendered, whichever set is more fa-
vorable to the petitioner. 

(5)(i) The guidelines for the useful 
life (N) of all powerplants except nu-
clear will be thirty-five (35) years. The 
guidelines for the useful life of a nu-
clear powerplant will be forty (40) 
years. The guidelines for the useful life 
of major fuel burning installations will 
be forty (40) years. Other useful life 
projections may be used if they are 
more appropriate than these guide-
lines; however, the source or derivation 
of these projections must be contained 
in the evidential summary. The sum-
mary should include a discussion of en-
gineering, economic historical or other 
evidence. 

(ii) If the units being compared have 
different useful lives, the petitioner 
will have to modify his calculation so 
that the two cash flows being compared 
have the length of the shorter useful 
life. To do this, (A) use the shorter of 
the two useful lives in Equations 2 and 
5 for both units, and (B) multiply cap-
ital investment (I) of the unit with the 
longer life (computed with Equation 3) 
by the following adjustment factor (A): 

EQ A
l k

l k

i

i

Q

i

i

R6 1

1

=
+

+

−

=

−

=

∑

∑

( )

( )

where: 
R=The useful life of the facility with the 

longer life. 
Q=The useful life of the facility with the 

shorter life. 
k=The discount rate (see paragraph (d)(4) 

above). 

(6) All Federal investment tax credits 
(ITCi) and depreciation (PRi) values are 
those used for Federal income tax pur-
poses and must be applied consistently 
throughout the analysis and in a man-
ner consistent with the Federal tax 
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laws. All investment tax credits al-
lowed under Federal tax law must be 
reflected in the computations. The pe-
titioner must use the method of depre-
ciation which results in the greatest 
present value of the cash flow due to 
the tax and depreciation effect. The 
marginal income tax rate (ti) is the 
firm’s anticipated marginal Federal in-
come tax rate in year i. The relevant 
investment tax credits, depreciation 
methodology, and marginal Federal in-
come tax rates for a specific exemption 
petition will be those prescribed by 
Federal law in effect (or those tax pa-
rameters which are known with cer-
tainty will be in effect) at the time a 
decision is rendered. (However, if an in-
vestment tax credit expires in a certain 
year under the law which is in effect at 
the time the petition is submitted, the 
petitioner must assume that it will in 
fact expire in that year.) 

(7) If powerplants are being com-
pared, the design capacities or the 
maximum sustained energy per unit of 
time that could be produced must be 
the same. If installations are being 
compared, the maximum sustained en-
ergy per unit of time that could be pro-
duced must be the same. 

(8) All estimated cash outlays must 
be computed in accordance with gen-
erally accepted accounting principles 
consistently applied. 

(9) The scope of the estimates of rel-
evant costs (as discussed above) of 
units being compared must be the 
same. 

(10) All allowances for uncertainty 
and risk in the cost estimates must be 
explicit. 

(11) All cash outlays must be net of 
any government subsidies or grants. 

(e) Evidence in support of the cost cal-
culation. Petitioners for an exemption 
which requires the use of the cost cal-
culation shall certify that the cost of 
using alternate fuel substantially ex-
ceeds the cost of using oil as primary 
energy source as calculated in this sec-
tion. A brief summary of the peti-
tioner’s supporting calculations and es-
timates shall be submitted with the 
certification. The summary should in-
clude the following: 

(1) Cash outlays, Investment tax 
credits, depreciation methodologies, 
and anticipated salvage for capital in-

vestments including a description of 
all major construction and equipment; 

(2) Annual cash outlays for oper-
ations and maintenance expenses in-
cluding the formulas used to compute 
them; and 

(3) Annual cash outlays for delivered 
fuel expenses including the formulas 
used to compute them. 

[46 FR 59903, Dec. 7, 1981; 46 FR 63033, Dec. 30, 
1981; 47 FR 15314, Apr. 9, 1982; 54 FR 52893, 
Dec. 22, 1989] 

§ 503.7 State approval—general re-
quirement for new powerplants. 

(a) Where approvals by the appro-
priate State regulatory authority are 
required prior to the construction or 
use of a new powerplant, a petition for 
an exemption for consideration by OFE 
may be submitted to OFE prior to ob-
taining such approvals from the State 
regulatory authority. 

(b) An exemption granted for a pow-
erplant shall not become effective until 
an adequate demonstration has been 
made to OFE that all applicable ap-
provals required by the State regu-
latory authorities have been obtained. 

§ 503.8 No alternate power supply— 
general requirement for certain ex-
emptions for new powerplants. 

(a) Application. To qualify for an ex-
emption, except in the case of an ex-
emption for cogeneration units, section 
213(c) of the Act requires a demonstra-
tion that, despite reasonable good faith 
efforts, there is no alternative supply 
of electric power available within a 
reasonable distance at a reasonable 
cost without impairing short-run or 
long-run reliability of service. If a peti-
tioner is unable to demonstrate that 
there is no alternate supply during the 
first year of operation, OFE will con-
clude that the absence of the proposed 
powerplant will not impair short-term 
reliability of service, and as a result 
will not grant the exemption. Such ac-
tion would not impair long-term reli-
ability of service, since a petition may 
be submitted for a powerplant that 
would begin operation in a subsequent 
year. 

(b) Criteria. To meet the demonstra-
tion required under paragraph (a) of 
this section, a petitioner must certify 
that: 
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(1) A diligent effort has been made to 
purchase firm power for the first year 
of operation to cover all or part of the 
projected shortfall at a cost that is less 
than ten (10) percent above the 
annualized cost of generating power 
from the proposed plant (including the 
capital, operation and maintenance ex-
penses, and fuel prices); and 

(2)(i) Despite these efforts, the re-
serve margin in the petitioner’s elec-
tric region, normal dispatch area, or 
service area, in the absence of the pro-
posed plant, would fall below twenty 
(20) percent during the first year of 
proposed operation; or 

(ii) Despite these efforts, the reserve 
margin will be greater than twenty (20) 
percent but reliability of service would 
be impaired. In such case, the certifi-
cation must be related to factors not 
included in the calculation of reserve 
margin, such as transmission con-
straints. 

(c) Evidence. The petition must in-
clude the following evidence in order to 
make the demonstration required by 
this section: 

(1) Duly executed certification re-
quired under paragraph (b) of this sec-
tion; and 

(2) Exhibits containing the basis for 
the certification submitted under this 
section (including those factual and an-
alytical materials deemed by the peti-
tioner to be sufficient to support its 
certification to this general require-
ment). 

(d) FERC consultation. OFE will for-
ward a copy of any petition for which a 
showing is required under this section 
to FERC promptly after it is filed with 
OFE, and OFE will consult with FERC 
before making the no alternate supply 
of power finding. 

[46 FR 59903, Dec. 7, 1981, as amended at 47 
FR 15314, Apr. 9, 1982; 54 FR 52894, Dec. 22, 
1989] 

§ 503.9 Use of mixtures—general re-
quirement for certain permanent 
exemptions. 

(a) Criteria. To qualify for a perma-
nent exemption, except in the case of 
an exemption for fuel mixtures, section 
213(a)(1) of the Act requires a dem-
onstration that the use of a mixture of 
natural gas and petroleum and an al-
ternate fuel for which an exemption 

under 10 CFR 503.38 (Fuel mixtures) 
would be available, would not be eco-
nomically or technically feasible. 

(b) Evidence. The petition must in-
clude the following evidence in order to 
make the demonstration required by 
this section: 

(1) Duly executed certifications to 
the criteria set forth in paragraph (a) 
of this section; and 

(2) Exhibits containing the basis for 
the certifications submitted under this 
section (including those factual and an-
alytical materials deemed by the peti-
tioner to be sufficient to support its 
certifications to this general require-
ment.) 

NOTE: In meeting this general requirement, 
OFE will require a petitioner to examine 
only mixtures of oil and coal and natural gas 
and coal, or, where petitioner wishes to ex-
amine an additional or substitute mixture, 
such other alternate fuels as OFE and the pe-
titioner agree are reasonable to petitioner’s 
circumstances. 

[46 FR 59903, Dec. 7, 1981, as amended at 54 
FR 52894, Dec. 22, 1989] 

§ 503.10 Use of fluidized bed combus-
tion not feasible—general require-
ment for permanent exemptions. 

(a) OFE finding. Except in the case of 
an exemption for fuel mixtures, OFE 
may deny permanent exemptions au-
thorized under section 212 of the Act if 
OFE finds on a site-specific or generic 
basis that use of a method of fluidized 
bed combustion of an alternate fuel is 
economically and technically feasible. 

(b) Demonstration. If OFE has made 
such a finding, OFE will deny a peti-
tioner’s request for exemption unless 
the petitioner demonstrated that the 
use of a method of fluidized bed com-
bustion is not economically or tech-
nically feasible. The petition or any 
supplement thereto required by OFE 
must include the following evidence: 

(1) If use of a method of fluidized bed 
combustion were to be required, evi-
dence that the petitioner would be eli-
gible for a permanent exemption for 
lack of alternate fuel supply, site limi-
tations, environmental requirements, 
lack of adequate capital, or State or 
local requirements; or 
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(2) Use of a method of fluidized bed 
combustion is not technically or eco-
nomically feasible due to design or spe-
cial circumstances. 

[46 FR 59903, Dec. 7, 1981, as amended at 54 
FR 52894, Dec. 22, 1989] 

§ 503.11 Alternative sites—general re-
quirement for permanent exemp-
tions for new powerplants. 

(a) Criteria. To qualify for permanent 
exemption due to lack of alternate fuel 
supply, site limitations, environmental 
requirements, or inadequate capital, 
section 212(a) of the Act requires a 
demonstration that one of these ex-
emptions would be available for any 
reasonable alternative site for the fa-
cility. 

(b) Evidence. The petition must in-
clude the following evidence in order to 
make the demonstration required by 
this section: 

(1) Duly executed certifications to 
the criteria set forth in paragraph (a) 
of this section; and 

(2) Exhibits containing the basis for 
the certifications submitted under this 
section (including those factual and an-
alytical materials deemed by the peti-
tioner to be sufficient to support its 
certifications to this general require-
ment). 

[46 FR 59903, Dec. 7, 1981, as amended at 54 
FR 52894, Dec. 22, 1989] 

§ 503.12 Terms and conditions; compli-
ance plans. 

(a) Terms and conditions generally. A 
petitioner must comply with any terms 
and conditions imposed upon the grant 
of an exemption petition. OFE will 
limit any such terms and conditions to 
the unit(s) which is the subject of the 
petition. 

(b) Compliance plans for temporary ex-
emptions. (1) Any compliance plan re-
quired to accompany a petition for a 
temporary exemption shall include the 
following: 

(i) A detailed schedule of progressive 
events and the dates upon which the 
events are to take place, indicating 
how compliance with the applicable 
prohibitions of the Act will occur; 

(ii) Evidence of binding contracts for 
fuel, or for facilities for the production 
of fuel, which are required for compli-

ance with the applicable prohibitions 
of the Act; 

(iii) A schedule indicating how any 
necessary permits and approvals re-
quired to burn an alternate fuel will be 
obtained; and 

(iv) Any other documentary evidence 
which indicates an ability to comply 
with the applicable prohibitions of the 
Act. 

(2) Any exemption for which a com-
pliance plan is required shall not be ef-
fective until the compliance plan is ap-
proved by DOE. 

(3) If the petition is granted, an up-
dated, duly executed plan must be sub-
mitted to OFE within one (1) month of 
an alteration of any milestone in the 
compliance plan, together with the rea-
sons for the alteration and its impact 
upon the scheduling of all other mile-
stones in the plan. 

§ 503.13 Environmental impact anal-
ysis. 

In order to enable OFE to comply 
with NEPA, a petitioner must include 
the information indicated in this sec-
tion if a permanent exemption is re-
quested. Material which has been pre-
pared pursuant to any Federal, State 
or local requirement for environmental 
information for this unit or site may 
be incorporated by reference and ap-
pended to the petition. Guidelines 
issued by OFE for environmental re-
ports should be used in preparing this 
analysis (44 FR 63740, November 5, 
1979). These guidelines, which are also 
available in the OFE public document 
room, have been designed to insure 
that environmental reports follow the 
format prescribed by Council on Envi-
ronmental Quality final regulations 
implementing NEPA. The guidelines 
are subject to discussion at a 
prepetition conference and to modifica-
tion according to the facts of a par-
ticular case. 

(a) All petitions for permanent ex-
emptions must contain the following 
information: 

(1) A description of the facility, in-
cluding site location, and sur-
roundings, alternative site(s), the fa-
cility’s current proposed operations, its 
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fuel capability, and its pollution abate-
ment systems and equipment (includ-
ing those systems and equipment nec-
essary for all fuel scenarios consid-
ered); 

(2) A description of the existing envi-
ronment, including air, water, and land 
resources; 

(3) Direct and indirect environmental 
impacts of the proposed action includ-
ing impacts of alternative fuel sce-
narios, and no build alternatives. 

(4) Regulatory requirements gov-
erning the facility, including a descrip-
tion of Federal, State and local re-
quirements for air, water, noise and 
solid waste disposal which must be met 
for each fuel considered. 

(b) For exemptions for cogeneration, 
the information enumerated below is 
to be submitted in lieu of the informa-
tion required by paragraph (a) of this 
section. However, submission of the 
following information merely estab-
lishes a rebuttable presumption that 
the grant or denial of the exemption 
would have no significant environ-
mental impact. OFE may, in individual 
cases, during the course of the adminis-
trative proceeding, determine that ad-
ditional environmental information is 
required. In such cases, the petitioner 
will be required to submit the informa-
tion described in paragraph (a) of this 
section. 

(1) A certification that the petitioner 
will, prior to operating the unit under 
the exemption, secure all applicable 
environmental permits and approvals 
pursuant to, but not limited to, the fol-
lowing: Clean Air Act, Rivers and Har-
bors Act, Coastal Zone Management 
Act, Safe Drinking Water Act, Re-
source Conservation and Recovery Act; 
and 

(2) Information required by the fol-
lowing environmental checklist must 
be provided and certified as accurate: 

Environmental Checklist for FUA Certifi-
cation Exemptions Instructions 

All questions are to be answered by placing 
a check in the appropriate box. N/A rep-
resents (not applicable). Although it is not 
required, the petitioner may elaborate on 
any question in writing on a separate sheet 
of paper. 

Yes No N/A 

(1) Is your facility located in, or 
will it affect a wetland (Protec-
tion of Wetlands Executive 
Order No. 11990)?.

(2) Is your facility located in, or 
will it affect, a 100-year flood-
plain (Floodplain Manage-
ment Executive Order No. 
11988)?.

(3) Will your facility affect a des-
ignated wild, scenic, or recre-
ation river (Wild and Scenic 
Rivers Act)?.

(4)(A) Is your facility located 
within a county in which crit-
ical habitat for threatened or 
endangered species are 
known to exist (Endangered 
Species Act)?.

(4)(B) Has a qualified biologist 
determined that your facility 
will not affect any species on 
the Threatened and Endan-
gered Species list?.

(5) Is your facility located on, or 
will it affect land that has 
been classified as prime or 
unique farmland or rangeland 
by the U.S. Department of 
Agriculture?.

(6) Is your facility located on, or 
will it affect, historical archae-
ological, or cultural resources 
that have been designated 
pursuant to the National His-
toric Preservation Act?.

[46 FR 59903, Dec. 7, 1981, as amended at 47 
FR 15315, Apr. 9, 1982; 51 FR 18866, May 22, 
1986; 52 FR 658, Jan. 7, 1987; 54 FR 52894, Dec. 
22, 1989] 

§ 503.14 Fuels search. 

Prior to submitting a petition for a 
permanent exemption for lack of alter-
nate fuel supply, site limitations, inad-
equate capital, or state or local re-
quirements, a petitioner must examine 
the use of conventional solid coal as a 
primary energy source at the site 
under consideration, and at reasonable 
alternative sites. Where a petitioner 
believes that its use of such coal would 
be infeasible, however, and where OFE 
and the petitioner can reach accord, it 
may evaluate use of a different alter-
nate fuel in lieu of solid coal. A peti-
tioner of these exemptions must dem-
onstrate for any fuel examined that he 
would qualify for an exemption. 

[54 FR 52894, Dec. 22, 1989] 
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Subpart C—Temporary 
Exemptions for New Facilities 

§ 503.20 Purpose and scope. 
(a) This subpart implements the pro-

visions contained in section 211 of the 
Act with regard to temporary exemp-
tions for new facilities. 

(b) This subpart establishes the cri-
teria and standards which owners or 
operators of new powerplants who peti-
tion for a temporary exemption must 
meet to sustain their burden of proof 
under the Act. 

(c) All petitions for temporary ex-
emptions shall be submitted in accord-
ance with the procedures set out in 
part 501 of this chapter and the applica-
ble requirements of part 503 of these 
regulations. 

(d) The duration of any temporary 
exemption granted under this subpart 
shall be measured from the date that 
the facility is placed in service using 
petroleum or natural gas. 

[46 FR 59903, Dec. 7, 1981, as amended at 54 
FR 52894, Dec. 22, 1989] 

§ 503.21 Lack of alternate fuel supply. 
(a) Eligibility. Section 211(a)(1) of the 

Act provides for a temporary exemp-
tion due to the unavailability of an 
adequate and reliable supply of an al-
ternate fuel at a cost which does not 
substantially exceed the cost of using 
imported petroleum. To qualify, a peti-
tioner must certify that: 

(1) A good faith effort has been to ob-
tain an adequate and reliable supply of 
an alternate fuel of the quality nec-
essary to conform to the design and 
operational requirements of the unit; 

(2) For the period of the proposed ex-
emption, the cost of using such alter-
nate fuel would substantially exceed 
the cost of using imported petroleum 
as a primary energy source as defined 
in § 503.6 (Cost calculation) of these reg-
ulations; 

(3) The petitioner will be able to 
comply with the applicable prohibi-
tions of the Act at the end of the pro-
posed exemption period; and 

(4) No alternate power supply exists, 
as required under § 503.8 of these regu-
lations. 

(b) Evidence required in support of a 
petition. The petition must include the 

following evidence in order to make 
the demonstration required by this sec-
tion: 

(1) Duly executed certifications re-
quired under paragraph (a) of this sec-
tion; 

(2) Exhibits containing the basis for 
the certifications required under para-
graph (a) of this section (including 
those factual and analytical materials 
deemed by the petitioner to be suffi-
cient to support the granting of this 
exemption); 

(3) All data required by § 503.6 (cost 
calculation) of these regulations nec-
essary for computing the cost calcula-
tion formula; and 

(4) The anticipated duration of the 
lack of alternate fuel supply which 
constitutes the basis for the exemp-
tion. 

(c) Duration. This temporary exemp-
tion, taking into account any exten-
sions or renewals, may not exceed 10 
years. 

[46 FR 59903, Dec. 7, 1981, as amended at 47 
FR 15315, Apr. 9, 1982; 54 FR 52894, Dec. 22, 
1989] 

§ 503.22 Site limitations. 

(a) Eligibility. Section 211(a)(2) of the 
Act provides for a temporary exemp-
tion due to a site limitation. To qualify 
for such an exemption, a petitioner 
must certify that: 

(1) One or more specific physical lim-
itations relevant to the location or op-
eration of the proposed facility exist 
which, despite diligent good faith ef-
forts, cannot be overcome before the 
end of the proposed exemption period; 

(2) The petitioner will be able to 
comply with the applicable prohibi-
tions of the Act at the end of the pro-
posed exemption period; and 

(3) No alternate power supply exists, 
as required under § 503.8 of these regu-
lations. 

NOTE: Examples of the types of site limita-
tions to which a petitioner may certify in 
order to qualify for this exemption include: 

(i) Inaccessability of alternate fuels 
as a result of a specific physical limita-
tion; 

(ii) Unavailability of transportation 
facilities for alternate fuels; 
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(iii) Unavailability of adequate land 
or facilities for handling, using, or 
storing an alternate fuel; 

(iv) Unavailability of adequate land 
or facilities for controlling and dis-
posing of wastes, including pollution 
control equipment or devices necessary 
to assure compliance with applicable 
environmental requirements; 

(v) Unavailability of adequate and re-
liable supply of water, including water 
for use in compliance with applicable 
environmental requirements; or 

(vi) Other site limitations exist 
which will not permit the location or 
operation of the proposed unit using an 
alternate fuel. 

(b) Evidence required in support of a 
petition. The petition must include the 
following evidence in order to make 
the demonstration required by this sec-
tion: 

(1) Duly executed certifications re-
quired under paragraph (a) of this sec-
tion; 

(2) Exhibits containing the basis for 
the certifications required under para-
graph (a) of this section (including 
those factual and analytical materials 
deemed by the petitioner to be suffi-
cient to support the granting of this 
exemption); and 

(3) The anticipated duration of the 
site limitation which constitutes the 
basis for the exemption. 

(c) Duration. This temporary exemp-
tion, taking into account any exten-
sions and renewals, may not exceed 
five years. 

[46 FR 59903, Dec. 7, 1981, as amended at 54 
FR 52894, Dec. 22, 1989] 

§ 503.23 Inability to comply with appli-
cable environmental requirements. 

(a) Eligibility. Section 211(a)(3) of the 
Act provides for a temporary exemp-
tion due to an inability to comply with 
applicable environmental require-
ments. To qualify a petitioner must 
demonstrate that despite diligent good 
faith efforts: 

(1) The petitioner will be unable, as 
of the projected date of commencement 
of operation, to comply with the appli-
cable prohibitions of the Act without 
violating applicable Federal or State 
environmental requirements; and 

(2) The petitioner will be able to 
comply with the applicable prohibi-

tions of the Act and with applicable en-
vironmental requirements by the end 
of the temporary exemption period. 

NOTE: (1) For purposes of considering an 
exemption under this section, OFE’s decision 
will be based solely on an analysis of the pe-
titioner’s capacity to physically achieve ap-
plicable environmental requirements. The 
petition should be directed toward those con-
ditions or circumstances which make it 
physically impossible to comply during the 
temporary exemption period. The cost of 
compliance is not relevant, but cost-related 
considerations may be presented as part of a 
demonstration submitted under § 503.21. 

(2) Prior to submitting an exemption peti-
tion, it is recommended that a meeting be 
requested with OFE and EPA or the appro-
priate State or local regulatory agency to 
discuss options for operating an alternate 
fuel fired facility in compliance with appli-
cable environmental requirements. 

(b) Evidence required in support of a 
petition. The petition must include the 
following evidence in order to make 
the demonstration required by this sec-
tion: 

(1) Where the petitioner has applied 
for a construction permit from EPA or 
an appropriate State agency prior to 
petitioning for an exemption under this 
section, a copy of that application and 
synopsis of supporting documents filed 
with or subsequent to that application 
must be submitted to OFE with the pe-
tition or at the time filed with the per-
mitting agency; 

(2) To the extent applicable, a copy of 
the EPA or State denial of the con-
struction permit application; 

(3) To the extent applicable, a syn-
opsis of the administrative record of 
the EPA or State or local permit pro-
ceedings; 

(4) To the extent applicable, a sum-
mary of the technology upon which the 
denial was based, including a perform-
ance comparison between the proposed 
technology and that technology which 
would provide the maximum possible 
reduction of pollution; 

(5) An examination of the environ-
mental compliance of the facility, in-
cluding an analysis of its ability to 
meet applicable standards and criteria 
when using both the proposed fuel and 
the alternate fuel(s) which would pro-
vide the basis for exemption. All such 
analysis must be based on accepted an-
alytical techniques, such as air quality 
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modeling, and reflect current condi-
tions of the area which would be af-
fected by the facility. The petitioner is 
responsible for obtaining the necessary 
data to accurately characterize these 
conditions. Environmental compliance 
must be examined in the context of 
available pollution control equipment 
which would provide the maximum pos-
sible reduction of pollution. The anal-
ysis must contain: (i) Requests for bids 
and other inquiries made and responses 
received by the petitioner concerning 
the availability and performance of 
pollution control equipment; (ii) con-
tracts signed, if any, for an alternate 
fuel supply and for the purchase and in-
stallation of pollution control equip-
ment; or (iii) other comparable evi-
dence such as technical studies docu-
menting the efficacy of equipment to 
meet applicable requirements; 

(6) An examination of any regulatory 
options available to the petitioner in 
seeking to achieve environmental com-
pliance (such as offsets, variances, and 
State Implementation Plan revisions); 

(7) Any other documentation which 
demonstrates an inability to comply 
with applicable environmental require-
ments; 

(8) No alternate power supply exists, 
as required under § 503.8 of these regu-
lations. 

(c) Duration. This temporary exemp-
tion, taking into account any exten-
sion and renewals, may not exceed 5 
years. 

(d) Certification alternative. (1) To 
qualify for this exemption, in lieu of 
meeting the evidentiary requirements 
of paragraph (b) of this chapter, a peti-
tioner may certify that, for the period 
of the exemption: 

(i) The site for the facility is or will 
be located in a Class I area or Class II 
area in which the allowable increment 
established by law has been consumed, 
as defined in part C of the Clean Air 
Act; the use of an alternate fuel will 
cause or contribute to concentrations 
of pollutants which would exceed the 
maximum allowable increases in a 
Class I or Class II area even with the 
application of best available control 
technology; the site for the facility is 
or will be located in a non-attainment 
area as defined in part D of the Clean 
Air Act for any pollutant which would 

be emitted by the facility; or, even 
with the application of the lowest 
achievable emission rate, the use of an 
alternate fuel will cause or contribute 
to concentrations in an air quality con-
trol region, of a pollutant for which 
any national ambient air quality 
standard is or would be exceeded; and 

(ii) No alternate power supply exists, 
as required under § 503.8 of these regu-
lations. 

(2) A petition by certification under 
this paragraph must include: 

(i) Duly executed certifications re-
quired under paragraph (d)(1) of this 
section; 

(ii) Exhibits containing the basis for 
the certifications required under para-
graph (d)(1) of this section (including 
those factual and analytical materials 
deemed by the petitioner to be suffi-
cient to support the granting of this 
exemption); and 

(iii) The anticipated duration of the 
circumstances which constitute the 
basis for the exemption. 

[46 FR 59903, Dec. 7, 1981, as amended at 54 
FR 52894, Dec. 22, 1989] 

§ 503.24 Future use of synthetic fuels. 
(a) Eligibility. Section 211(b) of the 

Act provides for a temporary exemp-
tion based upon the future use of syn-
thetic fuels. To qualify, a petitioner 
must certify that: 

(1) The petitioner will be able to 
comply with the applicable prohibi-
tions imposed by the Act by the use of 
a synthetic fuel derived from coal or 
another alternate fuel as a primary en-
ergy source in the proposed facility by 
the end of the proposed exemption pe-
riod; 

(2) The petitioner will not be able to 
comply with the applicable prohibi-
tions imposed by the Act by use of a 
synthetic fuel until the end of the pro-
posed exemption period; and 

(3) No alternate power supply exists, 
as required under § 503.8 of these regu-
lations. 

(b) Evidence required in support of a 
petition. The petition must include the 
following evidence in order to make 
the demonstration required by this sec-
tion: 

(1) Duly executed certifications re-
quired under paragraph (a) of this sec-
tion; 
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(2) Exhibits containing the basis for 
the certifications required under para-
graph (a) of this section (including 
those factual and analytical materials 
deemed by the petitioner to be suffi-
cient to support the granting of this 
exemption); and 

(3) A preliminary compliance plan, 
including to the extent available, the 
information required under § 503.12. 

(c) Final Compliance Plan. Before an 
exemption may become effective, the 
petitioner must submit and OFE must 
approve a final compliance plan as re-
quired by § 503.12. 

(d) Duration. This temporary exemp-
tion may be granted for a period of up 
to ten (10) years. Unless the petitioner 
requests otherwise, any temporary ex-
emption from the fuel use prohibitions 
of the Act for the future use of syn-
thetic fuels will commence on the date 
of commercial operation of the facility. 

NOTE: Contracts based on the anticipated 
successful demonstration of a development 
program and/or the anticipated economic 
feasibility of a synthetic fuels facility, will 
generally be sufficient to meet the ‘‘binding 
contract’’ requirements for this exemption. 

[46 FR 59903, Dec. 7, 1981; 47 FR 15315, Apr. 9, 
1982; 54 FR 52894, Dec. 22, 1989] 

§ 503.25 Public interest. 
(a) Eligibility. Section 211(c) of the 

Act provides for a temporary public in-
terest exemption. To qualify, a peti-
tioner must demonstrate that: 

(1) The unit will be capable of com-
plying with the applicable prohibitions 
at the end of the proposed exemption 
period; 

(2) The granting of the exemption 
would be in accord with the purposes of 
the Act and would be in the public in-
terest; and 

(3) No alternate power supply exists, 
as required under § 503.8 of these regu-
lations. 

(b) Evidence required in support of a 
petition. The petition must include the 
following evidence in order to make 
the demonstration required by this sec-
tion: 

(1) Substantial evidence to corrobo-
rate the eligibility requirements iden-
tified above; and 

(2) The anticipated duration of the 
circumstances which constitute the 
basis for the exemption. 

(c) Certification alternative. If the peti-
tioner requires use of oil or natural gas 
in a unit, during the construction of an 
alternate-fuel fired unit, the petitioner 
may substitute, in lieu of the evi-
dentiary requirements of paragraphs 
(b)(1) and (2) of this section: 

(1) A duly executed certification, in-
cluding the requested duration of the 
exemption, that the unit will be oper-
ated on oil or natural gas only during 
the construction of an alternate fuel 
fired unit to be owned or operated by 
the petitioner; and 

(2) Exhibits containing the basis for 
the certifications required under para-
graph (c)(1) of this section (including 
those factual and analytical materials 
deemed by the petitioner to be suffi-
cient to support the granting of this 
exemption). 

(d) Duration. This temporary exemp-
tion, taking into account extension 
and renewals, may not exceed 5 years. 

[46 FR 59903, Dec. 7, 1981, as amended at 54 
FR 52894, Dec. 22, 1989] 

Subpart D—Permanent 
Exemptions for New Facilities 

§ 503.30 Purpose and scope. 

(a) This subpart implements the pro-
visions contained in section 212 of the 
Act with regard to permanent exemp-
tions for new facilities. 

(b) This subpart establishes the cri-
teria and standards which owners or 
operators of new powerplants and in-
stallations who petition for a perma-
nent exemption must meet to sustain 
their burden of proof under the Act. 

(c) All petitions for permanent ex-
emptions for new facilities shall be 
submitted in accordance with the pro-
cedures set out in part 501 of this chap-
ter and the applicable requirements of 
part 503 of these regulations. 

§ 503.31 Lack of alternate fuel supply 
for the first 10 years of useful life. 

(a) Eligibility. Section 212(a)(1)(A)(i) of 
the Act provides for a permanent ex-
emption due to lack of an adequate and 
reliable supply of alternate fuel within 
the first 10 years of useful life of the 
proposed unit. To qualify, a petitioner 
must certify that: 
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(1) A good faith effort has been made 
to obtain an adequate and reliable sup-
ply of an alternate fuel for use as a pri-
mary energy source of the quality and 
quantity necessary to conform with 
the design and operational require-
ments of the unit; 

(2) Such a supply is not likely to be 
available within the first 10 years of 
useful life of the proposed unit; 

(3) No alternate power supply exists, 
as required under § 503.8 of these regu-
lations; 

(4) Use of mixtures is not feasible, as 
required under § 503.9 of these regula-
tions; and 

(5) Alternative sites are not avail-
able, as required under § 503.11 of these 
regulations. 

(b) Evidence required in support of a 
petition. A petition must include the 
following evidence in order to make 
the demonstration required by this sec-
tion: 

(1) Duly executed certifications re-
quired under paragraph (a) of this sec-
tion; 

(2) Exhibits containing the basis for 
the certifications required under para-
graph (a) of this section (including 
those factual and analytical materials 
deemed by the petitioner to be suffi-
cient to support the granting of this 
exemption); 

(3) Environmental impact analysis, 
as required under § 503.13 of these regu-
lations; and 

(4) Fuels search, as required under 
§ 503.14 of these regulations. 

[46 FR 59903, Dec. 7, 1981, as amended at 54 
FR 52895, Dec. 22, 1989] 

§ 503.32 Lack of alternate fuel supply 
at a cost which does not substan-
tially exceed the cost of using im-
ported petroleum. 

(a) Eligibility. Section 212(a)(1) (A)(ii) 
of the Act provides for a permanent ex-
emption due to lack of an alternate 
fuel supply at a cost which does not 
substantially exceed the cost of using 
imported petroleum. To qualify a peti-
tioner must certify that: 

(1) A good faith effort has been made 
to obtain an adequate and reliable sup-
ply of an alternate fuel for use as a pri-
mary energy source of the quality and 
quantity necessary to conform with 

the design and operational require-
ments of the proposed unit; 

(2) The cost of using such a supply 
would substantially exceed the cost of 
using imported petroleum as a primary 
energy source during the useful life of 
the proposed unit as defined in § 503.6 
(cost calculation) of these regulations; 

(3) No alternate power supply exists, 
as required under § 503.8 of these regu-
lations. 

(4) Use of mixtures is not feasible, as 
required under § 503.9 of these regula-
tions; and 

(5) Alternative sites are not avail-
able, as required under § 503.11 of these 
regulations. 

(b) Evidence required in support of a 
petition. The petition must include the 
following evidence in order to make 
the demonstration required by this sec-
tion: 

(1) Duly executed certifications re-
quired under paragraph (a) of this sec-
tion; 

(2) Exhibits containing the basis for 
certifications required under paragraph 
(a) of this section (including those fac-
tual and analytical materials deemed 
by the petitioner to be sufficient to 
support the granting of this exemp-
tion); 

(3) Environmental impact analysis, 
as required under § 503.13 of these regu-
lations; 

(4) Fuels search, as required under 
§ 503.14 of these regulations; and 

(5) All data required by § 503.6 (cost 
calculation) of these regulations nec-
essary for computing the cost calcula-
tion formula. 

[46 FR 59903, Dec. 7, 1981, as amended at 47 
FR 15315, Apr. 9, 1982; 54 FR 52895, Dec. 22, 
1989] 

§ 503.33 Site limitations. 

(a) Eligibility. Section 212(a)(1)(B) of 
the Act provides for a permanent ex-
emption due to site limitations. To 
qualify for such an exemption, a peti-
tioner must certify that: 

(1) One or more specific physical lim-
itations relevant to the location or op-
eration of the proposed facility exist 
which, despite good faith efforts, can-
not reasonably be expected to be over-
come within five years after com-
mencement of operations; 
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(2) No alternate power supply exists, 
as required under § 503.8 of these regu-
lations; 

(3) Use of mixtures is not feasible, as 
required under § 503.9 of these regula-
tions; and 

(4) Alternative sites are not avail-
able, as required under § 503.11 of these 
regulations. 

NOTE: Examples of the types of site limita-
tions to which a petitioner may certify in 
order to qualify for this exemption include: 

(i) Inaccessibility of alternate fuels as a re-
sult of a specific physical limitation; 

(ii) Unavailability of transportation facili-
ties for alternate fuels; 

(iii) Unavailability of adequate land or fa-
cilities for handling, using or storing an al-
ternate fuel; 

(iv) Unavailability of adequate land or fa-
cilities for controlling and disposing of 
wastes, including pollution control equip-
ment or devices necessary to assure compli-
ance with applicable environmental require-
ments; 

(v) Unavailability of adequate and reliable 
supply of water, including water for use in 
compliance with applicable environmental 
requirements; or 

(vi) Other site limitations exist which will 
not permit the location or operation of the 
proposed unit using an alternate fuel. 

(b) Evidence required in support of the 
petition. A petitioner must include in 
the petition the following evidence in 
order to make the demonstration re-
quired by this section: 

(1) Duly executed certifications re-
quired under paragraph (a) of this sec-
tion; 

(2) Exhibits containing the basis for 
the certifications required under para-
graph (a) of this section (including 
those factual and analytical materials 
deemed by the petitioner to be suffi-
cient to support the granting of this 
exemption); 

(3) Environmental impact analysis, 
as required under § 503.13 of these regu-
lations; and 

(4) Fuels search, as required under 
§ 503.14 of these regulations. 

[46 FR 59903, Dec. 7, 1981, as amended at 54 
FR 52895, Dec. 22, 1989] 

§ 503.34 Inability to comply with appli-
cable environmental requirements. 

(a) Eligibility. Section 212(a)(1)(C) of 
the Act provides for a permanent ex-
emption due to the inability to comply 
with applicable environmental require-

ments. To qualify, a petitioner must 
demonstrate that despite good faith ef-
forts: 

(1) The petitioner will be unable 
within 5 years after beginning oper-
ation, to comply with the applicable 
prohibitions imposed by the Act with-
out violating applicable Federal or 
state environmental requirements; and 

(2) Reasonable alternative sites, 
which would permit the use of alter-
nate fuels in compliance with applica-
ble Federal or state environmental re-
quirements, are not available. 

NOTE: (1) For purposes of considering an 
exemption under this section, OFE’s decision 
will be based solely on an analysis of the pe-
titioner’s capacity to physically achieve ap-
plicable environmental requirements. The 
cost of compliance is not relevant, but cost- 
related considerations may be presented as 
part of a demonstration submitted under 
§ 503.32 (Lack of alternate fuel supply). 

(2) Prior to deciding to submit an exemp-
tion petition, it is recommended that a peti-
tioner request a meeting with OFE and EPA 
or the appropriate state or local regulatory 
agency to discuss options for operating an 
alternate fuel-fired facility in compliance 
with the applicable environmental require-
ments. 

(b) [Reserved] 
(c) Evidence required in support of a pe-

tition. The petitioner must include in 
the petition the following evidence in 
order to make the demonstration re-
quired by this section: 

(1) Where the petitioner has applied 
for a construction permit from EPA or 
an appropriate state agency prior to 
petitioning for an exemption from OFE 
under this section, a copy of such ap-
plication and a synopsis of all sup-
porting documents filed with or subse-
quent to the application must be sub-
mitted to OFE with the petition or at 
the time filed with the permitting 
agency; 

(2) To the extent applicable, a copy of 
the EPA or state denial of the con-
struction permit application; 

(3) To the extent applicable, a syn-
opsis of the administrative record of 
the EPA or state or local permit pro-
ceedings; 

(4) To the extent applicable, a sum-
mary of the technology upon which the 
denial was based, including a perform-
ance comparison between the proposed 
technology and that technology which 
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provides the maximum possible reduc-
tion of pollution; 

(5) An examination of the environ-
mental compliance of the facility, in-
cluding an analysis of its ability to 
meet applicable standards and criteria 
when using both the proposed fuel and 
the alternate fuel(s) which would pro-
vide the basis for the exemption. All 
such analysis must be based on accept-
ed analytical techniques, such as air 
quality modeling, and reflect current 
conditions of the area which would be 
affected by the facility. The petitioner 
is responsible for obtaining the nec-
essary data to accurately characterize 
these conditions. Environmental com-
pliance must be examined in the con-
text of available pollution control 
equipment which would provide the 
maximum possible reduction of pollu-
tion. The analysis must contain: (i) Re-
quests for bids and other inquiries 
made and responses received by the pe-
titioner concerning the availability 
and performance of pollution control 
equipment; or (ii) other comparable 
evidence such as technical studies doc-
umenting the efficacy of equipment to 
meet applicable requirements; 

(6) An examination of any regulatory 
options available to the petitioner in 
seeking to achieve environmental com-
pliance (such as offsets, variances and 
State Implementation Plan (SIP) revi-
sions); and 

(7) Any other documentation which 
demonstrates an inability to comply 
with applicable environmental require-
ments; 

(8) No alternate power supply exists 
as required under § 503.8 of these regu-
lations; 

(9) Use of mixtures is not feasible, as 
required under § 503.9 of these regula-
tions; 

(10) Alternative sites are not avail-
able, as required under § 503.11 of these 
regulations; 

(11) Environmental impact analysis, 
as required under § 503.13 of these regu-
lations; and 

(12) Fuels search, as required under 
§ 503.14 of these regulations. 

(d) Certification alternative. (1) To 
qualify for this exemption, in lieu of 
meeting the evidentiary requirements 
of paragraph (c) of this section, a peti-
tioner may certify that: 

(i) The site for the facility is or will 
be located in a Class I area or Class II 
area in which the allowable increment 
established by law has been consumed, 
as defined in part C of the Clean Air 
Act; the use of an alternate fuel will 
cause or contribute to concentrations 
of pollutants which would exceed the 
maximum allowable increases in a 
Class I or Class II area even with the 
application of best available control 
technology; the site for the facility is 
or will be located in a non-attainment 
area as defined in part D of the Clean 
Air Act for any pollutant which would 
be emitted by the facility; or, even 
with the application of the lowest 
achievable emission rate, the use of an 
alternate fuel will cause or contribute 
to concentrations in an air quality con-
trol region of a pollutant for which any 
national ambient air quality standard 
is or would be exceeded; 

(ii) No alternate power supply exists, 
as required under § 503.8 of these regu-
lations; 

(iii) Alternative sites are not avail-
able, as required under § 503.11 of these 
regulations; and 

(iv) Use of mixtures is not feasible, as 
required under § 503.19 of these regula-
tions. 

(2) A petition by certification under 
this paragraph must include: 

(i) Duly executed certifications re-
quired under paragraph (d)(1) of this 
section; 

(ii) Exhibits containing the basis for 
the certifications required under para-
graph (d)(1) of this section (including 
those factual and analytical materials 
deemed by the petitioner to be suffi-
cient to support the granting of this 
exemption); 

(iii) Environmental impact analysis, 
as required under § 503.13 of these regu-
lations; and 

(iv) Fuels search, as required under 
§ 503.14 of these regulations. 

[46 FR 59903, Dec. 7, 1981, as amended at 54 
FR 52895, Dec. 22, 1989] 

§ 503.35 Inability to obtain adequate 
capital. 

(a) Eligibility. Section 212(a)(1)(D) of 
the Act provides for a permanent ex-
emption due to inability to obtain ade-
quate capital. To qualify, a petitioner 
must certify that: 
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(1) Despite good faith efforts the peti-
tioner will be unable to comply with 
the applicable prohibitions imposed by 
the Act because the additional capital 
required for an alternate fuel-capable 
unit beyond that required for the pro-
posed unit cannot be raised; 

(2) The additional capital cannot be 
raised: 

(i) Due to specific restrictions (e.g., 
convenants on existing bonds) which 
constrain management’s ability to 
raise debt or equity capital; 

(ii) Without a substantial dilution of 
shareholder equity; 

(iii) Without an unreasonably adverse 
affect on the utility’s credit rating; or 

(iv) In the case of non-investor-owned 
public utilities, without jeopardizing 
the utility’s ability to recover its cap-
ital investment, through tariffs, with-
out unreasonably adverse economic ef-
fect on its service area (such as adverse 
impacts on local industry or undue 
hardship to ratepayers). 

(3) No alternative power supply ex-
ists, as required under § 503.8 of these 
regulations; 

(4) Use of mixtures is not feasible, as 
required under § 503.9 of these regula-
tions; and 

(5) Alternative sites are not avail-
able, as required under § 503.11 of these 
regulations. 

(b) Evidence required in support of a 
petition. A petition must include the 
following evidence in order to make 
the demonstration required by this sec-
tion: 

(1) Duly executed certifications re-
quired under paragraph (a) of this sec-
tion; 

(2) Exhibits containing the basis for 
the certifications required under para-
graph (a) of this section (including 
those factual and analytical materials 
deemed by the petitioner to be suffi-
cient to support the granting of this 
exemption); 

(3) Environmental impact analysis, 
as required under § 503.13 of these regu-
lations; and 

(4) Fuels search, as required under 
§ 503.14 of these regulations. 

[46 FR 59903, Dec. 7, 1981, as amended at 47 
FR 15315, Apr. 9, 1982; 54 FR 52895, Dec. 22, 
1989] 

§ 503.36 State or local requirements. 

(a) Eligibility. Section 212(b) of the 
Act provides for an exemption due to 
certain State or local requirements. To 
qualify a petitioner must certify that: 

(1) With respect to the proposed site 
of the unit, the operation or construc-
tion of the new unit using an alternate 
fuel is infeasible because of a State of 
local requirement other than a build-
ing code, nuisance, or zoning law; 

(2) The petitioner has made a good 
faith effort to obtain a variance from 
the State or local requirement but has 
been unable to do so or has dem-
onstrated why none is available; 

(3) The granting of the exemption 
would be in the public interest and 
would be consistent with the purposes 
of the Act; 

(4) The petitioner is not entitled to 
an exemption for lack of alternate fuel 
supply, site limitation, environmental 
requirements, or inability to obtain 
adequate capital at the site of the pro-
posed powerplant or at any reasonable 
alternative site for the alternate 
fuel(s) considered; 

(5) At the proposed site and every 
reasonable alternative site where the 
petitioner is not entitled to an exemp-
tion for lack of alternate fuel supply, 
site limitation, environmental require-
ments, or inability to obtain adequate 
capital, the petitioner nevertheless 
would be barred at each such proposed 
or alternate site from burning an alter-
nate fuel by reason of a State or local 
requirement; 

(6) No alternate power supply exists, 
as required under § 503.8 of these regu-
lations; and 

(7) Use of mixtures is not feasible, as 
required under § 503.9 of these regula-
tions. 

(b) Evidence required in support of a 
petition. The petition must include the 
following evidence in order to make 
the demonstration required by this sec-
tion: 

(1) Duly executed certifications re-
quired under paragraph (a) of this sec-
tion; 

(2) Exhibits containing the basis for 
the certifications required under para-
graph (a) of this section (including 
those factual and analytical materials 
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deemed by the petitioner to be suffi-
cient to support the granting of this 
exemption); 

(3) Environmental impact analysis, 
as required under § 503.13 of these regu-
lations; and 

(4) Fuels search, as required under 
§ 503.14 of these regulations. 

[46 FR 59903, Dec. 7, 1981; 46 FR 63033, Dec. 30, 
1981, as amended at 54 FR 52895, Dec. 22, 1989] 

§ 503.37 Cogeneration. 
The following table may be used to 

determine eligibility for a permanent 
exemption based on oil and natural gas 
savings. 

AVERAGE ANNUAL UTILIZATION OF OIL AND NAT-
URAL GAS FOR ELECTRICITY GENERATION BY 
STATE 

[BTU’s per KWHR sold] 

State name 
Oil/gas 
savings 
Btu/kWh 

Alabama ................................................................... 33 
Arizona ..................................................................... 802 
Arkansas .................................................................. 1,363 
California .................................................................. 3,502 
Colorado .................................................................. 289 
Connecticut .............................................................. 3,924 
Delaware .................................................................. 3,478 
Washington, DC. ..................................................... 895 
Florida ...................................................................... 3,177 
Georgia .................................................................... 45 
Idaho ........................................................................ 0 
Illinois ....................................................................... 250 
Indiana ..................................................................... 53 
Iowa ......................................................................... 147 
Kansas ..................................................................... 686 
Kentucky .................................................................. 34 
Louisiana ................................................................. 4,189 
Maine ....................................................................... 2,560 
Maryland .................................................................. 895 
Massachusetts ......................................................... 5,250 
Michigan .................................................................. 256 
Minnesota ................................................................ 151 
Mississippi ............................................................... 1,519 
Missouri ................................................................... 57 
Montana ................................................................... 60 
Nebraska ................................................................. 139 
Nevada .................................................................... 761 
New Hampshire ....................................................... 2,695 
New Jersey .............................................................. 1,894 
New Mexico ............................................................. 1,528 
New York ................................................................. 4,219 
North Carolina ......................................................... 49 
North Dakota ........................................................... 47 
Ohio ......................................................................... 36 
Oklahoma ................................................................ 5,180 
Oregon ..................................................................... 0 
Pennsylvania ........................................................... 771 
Rhode Island ........................................................... 1,800 
South Carolina ......................................................... 24 
South Dakota ........................................................... 36 
Tennessee ............................................................... 20 
Texas ....................................................................... 4,899 
Utah ......................................................................... 107 
Vermont ................................................................... 105 

AVERAGE ANNUAL UTILIZATION OF OIL AND NAT-
URAL GAS FOR ELECTRICITY GENERATION BY 
STATE—Continued 

[BTU’s per KWHR sold] 

State name 
Oil/gas 
savings 
Btu/kWh 

Virginia ..................................................................... 460 
Washington .............................................................. 3 
West Virginia ........................................................... 126 
Wisconsin ................................................................ 72 
Wyoming .................................................................. 75 

Data are based upon 1987 oil, natural 
gas and electricity statistics published 
by DOE’s Energy Information Adminis-
tration. 

Example: The proposed cogeneration 
project is to be located in Massachusetts and 
is to use distillate oil. It will have a capacity 
of 50 MW, an average annual heat rate of 7600 
BTU/KWHR, and be operated at a capacity 
factor of 90%. The annual fuel consumption 
is therefore calculated to be 2,996×109 Btu/yr. 
(50,000 KW×7600 BTU/KWHR×.9×8760 HR/YR) 
The oil and gas backed off the grid would be 
calculated to be .2070×109 BTU/YR. (50,000 
KW×5250 BTU/KWHR×.9×8760 HR/YR) since 
the proposed unit would consume more oil 
that would be ‘‘backed off’’ the grid, the unit 
would not be eligible for a permanent exemp-
tion based on savings of oil and natural gas. 

[54 FR 52895, Dec. 22, 1989] 

§ 503.38 Permanent exemption for cer-
tain fuel mixtures containing nat-
ural gas or petroleum. 

(a) Eligibility. Section 212(d) of the 
Act provides for a permanent exemp-
tion for certain fuel mixtures. To qual-
ify a petitioner must certify that: 

(1) The petitioner proposes to use a 
mixture of natural gas or petroleum 
and an alternate fuel as a primary en-
ergy source; 

(2) The amount of petroleum or nat-
ural gas proposed to be used in the 
mixture will not exceed the minimum 
percentage of the total annual Btu 
heat input of the primary energy 
sources needed to maintain operational 
reliability of the unit consistent with 
maintaining a reasonable level of fuel 
efficiency; and 

(3) No alternate power supply exists, 
as required under § 503.8 of these regu-
lations. 

(b) Evidence required in support of a 
petition. The petition must include the 
following evidence in order to make 
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the demonstration required by this sec-
tion: 

(1) Duly executed certifications re-
quired under paragraph (a) of this sec-
tion; 

(2) Exhibits containing the basis for 
the certifications required under para-
graph (a) of this section (including 
those factual and analytical materials 
deemed by the petitioner to be suffi-
cient to support the granting of this 
exemption); 

(3) A description of the fuel mixture, 
including component fuels and the per-
centage of each such fuel to be used; 
and 

(4) Environmental impact analysis as 
required under § 503.13 of these regula-
tions. 

(c) Solar mixtures. OFE will grant a 
permanent mixtures exemption for the 
use of a mixture of solar energy (in-
cluding wind, tide, and other intermit-
tent sources) and petroleum or natural 
gas, where: 

(1) Solar energy will account for at 
least 20 percent of the total annual Btu 
heat input, of the primary energy 
sources of the unit; and 

(2) Petitioner meets the eligibility 
and evidentiary requirements of para-
graphs (a) and (c) of this section. 

[46 FR 59903, Dec. 7, 1981, as amended at 54 
FR 52896, Dec. 22, 1989] 

§§ 503.39–503.44 [Reserved] 

PART 504—EXISTING POWERPLANTS 

Sec. 
504.2 Purpose and scope. 
504.3–504.4 [Reserved] 
504.5 Prohibitions by order (certifying pow-

erplants under section 301 of FUA, as 
amended). 

504.6 Prohibitions by order (case-by-case). 
504.7 Prohibition against excessive use of 

petroleum or natural gas in mixtures— 
electing powerplants. 

504.8 Prohibitions against excessive use of 
petroleum or natural gas in mixtures— 
certifying powerplants. 

504.9 Environmental requirements for certi-
fying powerplants. 

APPENDIX I TO PART 504—PROCEDURES FOR 
THE COMPUTATION OF THE REAL COST OF 
CAPITAL 

APPENDIX II TO PART 504—FUEL PRICE COM-
PUTATION 

AUTHORITY: Department of Energy Organi-
zation Act, Pub. L. 95–91, 91 Stat. 565 (42 

U.S.C. § 7101 et seq.); Powerplant and Indus-
trial Fuel Use Act of 1978, Pub. L. 95–620, 92 
Stat. 3289 (42 U.S.C. 8301 et seq.); Energy Se-
curity Act, Pub. L. 96–294, 94 Stat. 611 (42 
U.S.C. 8701 et seq.); E.O. 1209, 42 FR 46267, 
Sept. 15, 1977. 

SOURCE: 45 FR 53692, Aug. 12, 1980, unless 
otherwise noted. 

(Approved by the Office of Management and 
Budget under control number 1903–0075. See 
46 FR 63209, Dec. 31, 1981.) 

§ 504.2 Purpose and scope. 

(a) Sections 504.5, 504.6, and 504.8, set 
forth the prohibitions that OFP, pursu-
ant to section 301 of the Act, as amend-
ed, may impose upon existing power-
plants after a review of the certifi-
cation and prohibition order compli-
ance schedule submitted by the owner 
or operator of a powerplant. Sections 
504.5 and 504.8 are explanatory sections, 
and § 504.6 provides the informational 
requirements necessary to support the 
certification. 

(b) Sections 504.6 and 504.7, set forth 
the prohibitions that OFP may impose 
upon certain electing powerplants, pur-
suant to former section 301 (b) and (c) 
of FUA, where OFP can make the find-
ings as to the unit’s technical capa-
bility and financial feasibility to use 
coal or another alternate fuel as a pri-
mary energy source. The prohibitions 
may be made to apply to electing pow-
erplants unless an exemption is grant-
ed by OFP under the provisions of the 
Final Rule for Existing Facilities (10 
CFR parts 500, 501 and 504) published at 
45 FR 53682, Aug. 12, 1980 and 46 FR 
59872, Dec. 7, 1981. Any person who 
owns, controls, rents or leases an exist-
ing electing powerplant may be subject 
to the prohibitions imposed by and the 
sanctions provided for in the Act or 
these regulations, if OFP can make the 
findings required by former section 301 
(b) and (c) of FUA. 

(Department of Energy Organization Act, 
Pub. L. 95–91, 91 Stat. 565 (42 U.S.C. 7101 et 
seq.); Powerplant and Industrial Fuel Use 
Act of 1978, Pub. L. 95–620, 92 Stat. 3269 (42 
U.S.C. 8301 et seq.); Omnibus Budget Rec-
onciliation Act of 1981, Pub. L. 97–35; E.O. 
12009, 42 FR 46267, Sept. 15, 1977) 

[47 FR 50849, Nov. 10, 1982] 
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§§ 504.3–504.4 [Reserved] 

§ 504.5 Prohibitions by order (certi-
fying powerplants under section 
301 of FUA, as amended). 

(a) In the case of existing power-
plants, OFP may prohibit, in accord-
ance with section 301 of the Act, as 
amended, the use of petroleum or nat-
ural gas as a primary energy source 
where the owner or operator of the 
powerplant presents a complete certifi-
cation concurred in by OFP. The cer-
tification, which may be presented at 
any time, pertains to the unit’s tech-
nical capability and financial feasi-
bility to use coal or another alternate 
fuel as a primary energy source in the 
unit. The informational requirements 
necessary to support a certification are 
contained in § 504.6 of these regula-
tions. A prohibition compliance sched-
ule which meets the requirements of 
§ 504.5(d) shall also be submitted. 

(b) If OFP concurs with the certifi-
cation, a prohibition order on the pow-
erplant’s use of petroleum or natural 
gas will be issued following the proce-
dure outlined in § 501.52 of these regula-
tions. 

(c) The petitioner may amend its cer-
tification at any time prior to the ef-
fective date of the prohibitions con-
tained in the final prohibition order in 
order to take into account changes in 
relevant facts and circumstances by 
following the procedure contained in 
§ 501.52(d). 

(d) Prohibition order compliance sched-
ule. The certification described above, 
which forms the basis for the issuance 
of a prohibition order to a powerplant, 
shall include a prohibition order com-
pliance schedule. The compliance 
schedule should contain the following: 

(1) A schedule of progressive events 
involved in the conversion project, in-
cluding construction of any facilities 
for the production of fuel or fuel han-
dling equipment, and contracts for the 
purchase of alternate fuels, and esti-
mated date of compliance with the ap-
plicable prohibitions of the Act; and 

(2) A schedule indicating estimated 
dates for obtaining necessary federal, 
state, and local permits and approvals. 
Any prohibition order issued under the 
certification provisions of §§ 504.5, 504.6, 
and 504.8 will be subject to appropriate 

conditions subsequent so as to delay 
the effectiveness of the prohibitions 
contained in the final prohibition order 
until the above events or permits have 
occurred or been obtained. 

(Approved by the Office of Management and 
Budget under control number 1903–0077) 

(Department of Energy Organization Act, 
Pub. L. 95–91 (42 U.S.C. 7101 et seq.); Energy 
Supply and Environmental Coordination Act 
of 1974, Pub. L. 93–319, as amended by Pub. L. 
94–163, Pub. L. 95–70, and Pub. L. 95–620 (15 
U.S.C. 719 et seq.); Powerplant and Industrial 
Fuel Use Act of 1978, Pub. L. 95–620, as 
amended by Pub. L. 97–35 (42 U.S.C. 8301 et 
seq.); Omnibus Budget Reconciliation Act of 
1981, Pub. L. 97–35) 

[47 FR 17044, Apr. 21, 1982] 

§ 504.6 Prohibitions by order (case-by- 
case). 

(a) OFP may prohibit, by order, the 
use of natural gas or petroleum as a 
primary energy source in existing pow-
erplants under certain circumstances. 
In the case of certifying powerplants 
under section 301 of the Act, as amend-
ed, the petitioner must present evi-
dence to support the certification, re-
quired by § 504.6 (c), (d), (e), and (f). In 
the case of electing powerplants, OFP 
must make the following findings re-
quired by § 504.6 (c), (d), (e), and (f), in 
order to issue a prohibition order to 
the unit, pursuant to former section 
301 (b) or (c): 

(1) The unit currently has, or pre-
viously had, the technical capability to 
use an alternate fuel as a primary en-
ergy source; 

(2) The unit has this technical capa-
bility now, or it could have the tech-
nical capability without: 

(i) A substantial physical modifica-
tion of the unit; or 

(ii) A substantial reduction in the 
rated capacity of the unit; and 

(3) It is financially feasible for the 
unit to use an alternate fuel as its pri-
mary energy source. 

(b) In the case of electing power-
plants, OFP must make a proposed 
finding regarding the technical capa-
bility of a unit to use alternate fuel as 
identified in paragraph (a) (1) of this 
section prior to the date of publication 
of the notice of the proposed prohibi-
tion. OFP will publish this finding in 
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2 OFP will not ordinarily consider the na-
ture or absence of appurtenances outside the 
unit. For example, OFP will examine the fur-
nace configuration and ash removal capa-
bility but will not normally consider the 
need to install pollution control equipment 
as a measure of technical capability. Fur-
thermore, OFP will not normally conclude 
that the absence of fuel handling equipment, 
such as conveyor belts, pulverizers, or un-
loading facilities, bears on the issue of a 
unit’s ‘‘technical capability’’ to burn an al-
ternate fuel. 

3 For example, a unit which at one time 
burned solid coal but which could no longer 
do so because its coal firing ports and sluic-
ing channels had been cemented over, would 
be classified as having ‘‘had’’ the technical 
capability to use coal. (The question of 
whether it again ‘‘could have’’ such capa-
bility without ‘‘substantial physical modi-
fication’’ is a separate and additional ques-
tion.) 

4 A unit designed to burn natural gas shall 
be presumed to have the technical capability 
to burn a synthetic fuel such as medium Btu 
gas from coal (assuming such gas is available 

unless convincing evidence to the contrary is 
submitted in rebuttal). Also a unit designed 
to burn oil may, depending upon the chem-
ical characteristics, be a unit that ‘‘has’’ the 
technical capability to burn liquefied coal. 
The fact that certain adjustments may be 
necessary does not render this a ‘‘hypo-
thetical’’ as opposed to a ‘‘real’’ capability. 
Even an oil fired unit converting from the 
use of #2 distillate to #6 residual oil may be 
required to adjust or replace burner nozzles 
and add soot blowers. 

5 Generally, modification of a unit to burn 
coal or an alternate fuel will be considered 
insubstantial if significant alterations to the 
boiler, such as a change to the furnace con-
figuration or a complete respacing of the 
tubes, are not required. Minor alterations 
such as replacement of burners or additions 
of soot blowers, and additions or alterations 
outside the boiler, shall not cause the modi-
fication to be substantial. 

The FEDERAL REGISTER along with the 
notice of the proposed prohibition. 

(c) Technical capability. (1) In the case 
of electing and certifying powerplants, 
OFP will consider ‘‘technical capa-
bility’’ on a case-by-case basis in order 
to make the required finding. In the 
case of a certifying powerplant, the 
powerplant should present information 
to support the certification relevant to 
the considerations set forth below. 
OFP will consider the ability of the 
unit, from the point of fuel intake to 
physically sustain combustion of a 
given fuel and to maintain heat trans-
fer.2 

(2) OFP considers that a unit ‘‘had’’ 
the technical capability to use an al-
ternate fuel if the unit was once able to 
burn that fuel (regardless of whether 
the unit was expressly designed to burn 
that fuel or whether it ever actually 
did burn it), but is no longer able to do 
so at the present due to temporary or 
permanent alterations to the unit 
itself.3 

(3) A unit ‘‘has’’ the technical capa-
bility to use an alternate fuel if it can 
burn an alternate fuel, notwith-
standing the fact that adjustments 
must be made to the unit beforehand or 
that pollution control equipment may 
be required to meet air quality require-
ments.4 

(d) Substantial physical modification. 
In the case of electing and certifying 
powerplants, OFP will make its deter-
mination on whether a physical modi-
fication to a unit is ‘‘substantial’’ on a 
case-by-case basis. In the case of certi-
fying powerplants, OFP will consider 
the factors set forth below for the pur-
pose of concurrence in the certifi-
cation. OFP will consider physical 
modifications made to the unit as 
‘‘substantial’’ where warranted by the 
magnitude and complexity of the engi-
neering task or where the modification 
would impact severely upon operations 
at the site.5 OFP will not, however, as-
sess physical modification on the basis 
of cost. 

(e) Substantial reduction in rated ca-
pacity. In the case of electing and certi-
fying powerplants, OFP will make this 
determination on the basis of the fol-
lowing factors. A certifying powerplant 
should present information to support 
its certification regarding these factors 
in order for OFP to make its review for 
concurrence. 

(1) OFP regards a unit’s derating of 
25 percent or more, as a result of con-
verting a unit from oil or gas to an al-
ternate fuel, as substantial. 

(2) OFP will presume that a derating 
of less than 10 percent, as a result of 
converting a unit from oil or gas to an 
alternate fuel, is not substantial unless 
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6 For example, units that are the subject of 
a prohibition order will not have installed 
any operating air pollution control equip-
ment sufficient to burn coal in compliance 
with applicable environmental equipments. 
The installation and use of air pollution con-
trol equipment alone can, in many cases, 
produce a derating. Moreover, the shift to 
coal itself will, because of differences in en-
ergy density and fuel flow characteristics, 
typically involve some derating. 

7 OFP will not require the proposed order 
recipient to cancel or defer construction or 
reconstruction of any alternate-fuel-fired fa-
cility, or any facility exempt from the prohi-
bitions of the Act, for which a decision to fi-
nance such facility has been made by the ap-
propriate company official before the publi-
cation of the prohibition order. The proposed 
order recipient may choose to cancel or defer 
any such facility. 

convincing evidence to the contrary is 
submitted in rebuttal. 6 

(3) OFP will assess units for which a 
derating is claimed of 10 percent or 
more, but less than 25 percent, on a 
case-by-case. 

(4) In assessing whether a unit’s de-
rating is not substantial, OFP will con-
sider the impact of a reduction in rated 
capacity of the unit taking into consid-
eration all necessary appurtenances 
such as air pollution control equipment 
required to burn an alternate fuel in 
compliance with environmental re-
quirements expected to be applicable 
at the date the prohibitions contained 
in the final prohibition order become 
effective. However, the potential order 
recipient may raise in rebuttal the im-
pact of derating on the site at which 
the unit is located and on the system 
as well as on the unit itself, if under 
paragraph (e)(2), or case-by-case, if 
under paragraph (e)(3) of this section. 

(f) Financial feasibility. In the case of 
certifying and electing powerplants, 
OFP will make this finding based on 
the following considerations. A certi-
fying powerplant should present infor-
mation to support its certification rel-
evant to these considerations in order 
for OFP to make its review for concur-
rence. Conversion of a unit to burn coal 
or an alternate fuel shall be deemed fi-
nancially feasible if the firm has the 
actual ability to obtain sufficient cap-
ital to finance the conversion, includ-
ing all necessary land, coal and ash 
handling equipment, pollution control 
equipment, and all other necessary ex-
penditures, without violating legal re-
strictions on its ability to raise debt or 
equity capital, unreasonably diluting 
shareholder equity, or unreasonably 
adversely affecting its credit rating. 
OFP will consider any economic or fi-
nancial factors presented by the pro-
posed order recipient in determining 

the firm’s ability or inability to fi-
nance the conversion including, but 
not limited to, the following: 

(1) The required coverage ratios on 
the firm’s debt and preferred stock; 

(2) The firm’s investment program; 
and 

(3) The financial impact of the con-
version, including other conversions 
which are or may be undertaken volun-
tarily by the proposed order recipient 
or imposed upon the recipient’s system 
by the Act, and including pending or 
planned construction or reconstruction 
of alternate-fuel-fired plants and 
plants exempt from FUA prohibitions.7 
Where helpful in clarifying the long- 
term financial feasibility of a conver-
sion, DOE may analyze the economic 
benefits anticipated from operation of 
the converted unit or units using coal 
or other alternate fuel relative to those 
from continued operation using petro-
leum or natural gas. 

(Approved by the Office of Management and 
Budget under control number 1903–0077) 

(Energy Supply and Environmental Coordi-
nation Act of 1974, Pub. L. 93–319, as amended 
by Pub. L. 94–163, Pub. L. 95–70, and 15 U.S.C. 
719 et seq.; Department of Energy Organiza-
tion Act, Pub. L. 95–91, 91 Stat. 565 (42 U.S.C. 
7101 et seq.); Powerplant and Industrial Fuel 
Use Act of 1978, Pub. L. 95–620, 92 Stat. 3269 
(42 U.S.C. 8301 et seq.); Omnibus Budget Rec-
onciliation Act of 1981 (Pub. L. 97–35); E.O. 
12009, 42 FR 46267, Sept. 15, 1977) 

[45 FR 53692, Aug. 12, 1980, as amended at 47 
FR 17044, Apr. 21, 1982; 47 FR 50849, Nov. 10, 
1982] 

§ 504.7 Prohibition against excessive 
use of petroleum or natural gas in 
mixtures—electing powerplants. 

(a) In the case of electing power-
plants, if OFP finds that it is tech-
nically and financially feasible for a 
unit to use a mixture of petroleum or 
natural gas and an alternate fuel as its 
primary energy source, OFP may pro-
hibit, by order, the use in that unit of 
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petroleum or natural gas, or both, in 
amounts exceeding the minimum 
amount necessary to maintain reli-
ability of operation consistent with 
maintaining reasonable fuel efficiency 
of the mixture. 

(b) In making the technical feasi-
bility finding required by former sec-
tion 301 (b) and (c) of the Act and para-
graph (a) of this section, OFP may 
weigh ‘‘physical modification’’ or ‘‘de-
rating of the unit,’’ but these consider-
ations, by themselves, will not control 
the technical feasibility finding. A 
technical feasibility finding might be 
made notwithstanding the need for 
substantial physical modification. The 
economic consequences of a substantial 
physical modification are taken into 
account in determining financial feasi-
bility. 

(Energy Supply and Environmental Coordi-
nation Act of 1974, Pub. L. 93–319, as amended 
by Pub. L. 94–163, Pub. L. 95–70, and 15 U.S.C. 
719 et seq.; Department of Energy Organiza-
tion Act, Pub. L. 95–91, 91 Stat. 565 (42 U.S.C. 
7101 et seq.); Powerplant and Industrial Fuel 
Use Act of 1978, Pub. L. 95–620, 92 Stat. 3269 
(42 U.S.C. 8301 et seq.); Omnibus Budget Rec-
onciliation Act of 1981 (Pub. L. 97–35); E.O. 
12009, 42 FR 46267, Sept. 15, 1977) 

[47 FR 17045, Apr. 21, 1982, and 47 FR 50850, 
Nov. 10, 1982] 

§ 504.8 Prohibitions against excessive 
use of petroleum or natural gas in 
mixtures—certifying powerplants. 

(a) In the case of certifying power-
plants, OFP may prohibit the use of pe-
troleum or natural gas in such power-
plant in amounts exceeding the min-
imum amount necessary to maintain 
reliability of operation consistent with 
maintaining the reasonable fuel effi-
ciency of the mixture. This authority 
is contained in section 301(c) of the 
Act, as amended. The owner or oper-
ator of the powerplant may certify at 
any time to OFP that it is technically 
capable and financially feasible for the 
unit to use a mixture of petroleum or 
natural gas and coal or another alter-
nate fuel as a primary energy source. 
In assessing whether the unit is tech-
nically capable of using a mixture of 
petroleum or natural gas and coal or 
another alternate fuel as a primary en-
ergy source, for purposes of this sec-
tion, the extent of any physical modi-
fication necessary to convert the unit 

and any concomitant reduction in 
rated capacity are not relevant factors. 
So long as a unit as proposed to be 
modified would be technically capable 
of using the mixture as a primary en-
ergy source under § 504.6(c), this certifi-
cation requirement shall be deemed 
met. The criteria for certification of fi-
nancial feasibility are found at 
§ 504.6(f). In addition, the powerplant’s 
owner or operator must submit a prohi-
bition compliance schedule, which 
meets the requirements of § 504.5(d). 

(b) If OFP concurs with the certifi-
cation, a prohibition order against the 
unit’s excessive use of petroleum or 
natural gas in the mixture will be 
issued following the procedure outlined 
in § 501.52 of these regulations. 

(c) The petitioner may seek to amend 
its certification in order to take into 
account changes in relevant facts and 
circumstances by following the proce-
dure contained in § 501.52(d). 

NOTE: The authority of OFP implemented 
under this section should not be confused 
with the other two fuel mixture provisions of 
these regulations. One is the general require-
ment that petitioners for permanent exemp-
tions demonstrate that the use of a mixture 
of natural gas or petroleum and an alternate 
fuel is not economically or technically fea-
sible (See § 504.15). The second is the perma-
nent fuel mixtures exemption itself (See 
§ 504.56). 

(Approved by the Office of Management and 
Budget under control number 1903–0077) 

(Department of Energy Organization Act, 
Pub. L. 95–91 (42 U.S.C. 7101 et seq.); Energy 
Supply and Environmental Coordination Act 
of 1974, Pub. L. 93–319, as amended by Pub. L. 
94–163, Pub. L. 95–70, and Pub. L. 95–620 (15 
U.S.C. 719 et seq.); Powerplant and Industrial 
Fuel Use Act of 1978, Pub. L. 95–620, as 
amended by Pub. L. 97–35 (42 U.S.C. 8301 et 
seq.); Omnibus Budget Reconciliation Act of 
1981, Pub. L. 97–35) 

[47 FR 17045, Apr. 21, 1982] 

§ 504.9 Environmental requirements 
for certifying powerplants. 

Under §§ 501.52, 504.5 and 504.6 of these 
regulations, OFP may prohibit, in ac-
cordance with section 301 and section 
303 (a) or (b) of FUA, as amended, the 
use of natural gas or petroleum, or 
both, as a primary energy source in 
any certifying powerplant. Under sec-
tions 301(c) and 303(a) of FUA, as 
amended, and §§ 501.52, 504.6, and 504.8 of 
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these regulations, OFP may prohibit 
the excessive use of natural gas or pe-
troleum in a mixture with an alternate 
fuel as a primary energy source in a 
certifying powerplant. 

(a) NEPA compliance. Except as pro-
vided in paragraph (c) of this section, 
where the owner or operator of a pow-
erplant seeks to obtain an OFP prohi-
bition order through the certification 
procedure, and did not hold either a 
proposed prohibition order under 
former section 301 of FUA or pending 
order under section 2 of ESECA, it will 
be responsible for the costs of pre-
paring any necessary Environmental 
Assessment (EA) or Environmental Im-
pact Statement (EIS) arising from 
OFP’s obligation to comply with 
NEPA. The powerplant owner or oper-
ator shall enter into a contract with an 
independent party selected by OFP, 
who is qualified to conduct an environ-
mental review and prepare an EA or 
EIS, as appropriate, and who does not 
have a financial or other interest in 
the outcome of the proceedings, under 
the supervision of OFP. The NEPA 
process must be completed and ap-
proved before OFP will issue a final 
prohibition order based on the certifi-
cation. 

(b) Environmental review procedure. 
Except as provided in paragraph (c) of 
this section, environmental documents, 
including the EA and EIS, where nec-
essary, will be prepared utilizing the 
process set forth above. OFP, the pow-
erplant owner or operator and the inde-
pendent third party shall enter into an 
agreement for the owner or operator to 
engage and pay directly for the serv-
ices of the qualified third party to pre-
pare the necessary documents. The 
third party will execute an OFP pre-
pared disclosure document stating that 

he does not have any conflict of inter-
est, financial or otherwise, in the out-
come of either the environmental proc-
ess or the prohibition order proceeding. 
The agreement shall outline the re-
sponsibilities of each party and his re-
lationship to the other two parties re-
garding the work to be done or super-
vised. OFP shall approve the informa-
tion to be developed and supervise the 
gathering, analysis and presentation of 
the information. In addition, OFP will 
have the authority to approve and 
modify any statement, analysis, and 
conclusion contained in the third party 
prepared environmental documents. 

(c) Financial hardship. Whenever the 
bona fide estimate of the costs associ-
ated with NEPA compliance, if borne 
by the powerplant owner or operator, 
would make the conversion financially 
infeasible, OFP may waive the require-
ment set forth in paragraphs (a) and (b) 
of this section and perform the nec-
essary environmental review. 

(Approved by the Office of Management and 
Budget under control number 1903–0077) 

(Department of Energy Organization Act, 
Pub. L. 95–91 (42 U.S.C. 7101 et seq.); Energy 
Supply and Environmental Coordination Act 
of 1974, Pub. L. 93–319, as amended by Pub. L. 
94–163, Pub. L. 95–70, and Pub. L. 95–620 (15 
U.S.C. 719 et seq.); Powerplant and Industrial 
Fuel Use Act of 1978, Pub. L. 95–620, as 
amended by Pub. L. 97–35 (42 U.S.C. 8301 et 
seq.); Omnibus Budget Reconciliation Act of 
1981, Pub. L. 97–35) 

[47 FR 17046, Apr. 21, 1982] 

APPENDIX I TO PART 504—PROCEDURES 
FOR THE COMPUTATION OF THE REAL 
COST OF CAPITAL 

(a) The firm’s real after-tax weighted aver-
age marginal cost of capital (K) is computed 
with equation 1. 
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The terms in equation 1 are defined as fol-
lows: 

Wd=Fraction of existing capital structure 
which is debt. 

Wp=Fraction of existing capital structure 
which is preferred equity. 

We=Fraction of existing capital structure 
which is common equity and retained earn-
ings. 

R̂d=Predicted nominal cost of long term debt 
expressed as a fraction. 

R̂p=Predicted nominal cost of preferred stock 
expressed as a fraction. 

R̂e=Predicted nominal cost of common stock 
expressed as a fraction. 

INF=Percentage change in the GNP implicit 
price deflator over the past 12 months ex-
pressed as a fraction. 

fd=Flotation cost of debt expressed as a frac-
tion. 

fp=Flotation cost of preferred stock ex-
pressed as a fraction. 

fe=Flotation cost of common stock expressed 
as a fraction. 

t=Marginal federal income tax rate for the 
current year. 

(b) Information on parameters used in Equa-
tion 1. (1) The parameters used in equation 1 
will be the best practicable estimates. They 
will be obtained from the firm, accepted rat-
ing services (e.g., Standard & Poors, 
Moody’s), government publications, accepted 
financial publications, annual financial re-
ports and statements of firms, and invest-
ment bankers. 

(2) The predicted nominal cost of debt (R̂d) 
may be estimated by determining the cur-
rent average yield on newly issued bonds— 
industrial or utility as appropriate—which 
have the same rating as the firm’s most re-
cent debt issue. 

(3) The predicted nominal cost of preferred 
stock (R̂p) may be estimated by determining 
the current average yield on newly issued 
preferred stock—industrial or utility as ap-
propriate—which has the same rating as the 
firm’s most recent preferred stock issue. 

(4)(A) The predicted nominal cost of com-
mon stock (R̂e) is computed with equation 2. 

Eq 2 R̂e=R̂f+B×R̄m 

where: 

R̂f=The risk free interest rate—the average 
of the most recent auction rates of U.S. 
Government 13-week Treasury Bills, 

B=The ‘‘beta’’ coefficient—the relationship 
between the excess return on common 
stock and the excess return on the S&P 500 
composite index, and 

R̄m=The mean excess return on the S&P 500 
composite index—the mean of the dif-
ference between the return on the S&P 500 
composite index and the risk free interest 
rate for the years 1926–1976 as computed by 
Ibbotson and Sinquefield(1)—9.2% 

(B) The ‘‘beta’’ coefficient is computed 
with regression analysis techniques. The re-
gression equation is Equation 3. 

(Ret¥Rft) =A+B(Rmt¥Rft)+et 

Eq. 3 

where 

R
PRCC PRCC DIVRATE

PRCC
t t

t
e

t =
− +−

−

1

1

12( / )

Rf t = The risk free interest rate in month 
t—the average of the yields on 13-week 
treasury bills auctioned in month t.(2) 

A=A constant which should not be signifi-
cantly different than zero. 

R
V V D

V
and

sp t sp t sp t

sp t
m

t =
− +−

−

, , ,

,

,
1

1

et=The error in month t. 
PRCCt=Closing market prices of the firm’s 

common stock at the end of month t fully 
adjusted for splits and stock dividends. 

DIVRATEt=The sum of the dividends paid in 
the fiscal year which contain month t. 

Vsp,t=The market value of ‘‘one share’’ of the 
S&P 500 composite index at the end of 
month t. 

Dsp,t=The estimated monthly income received 
from holding ‘‘one share’’ of the S&P 500 in 
month t. 

The regression analysis is done with sixty 
months of data. The first month (t=1) is 
sixty months before the month in which the 
firm’s current fiscal year started. The last 
month (t=60) is the last month of the past 
fiscal year. 

(5) Where the parameters specified above 
are not obtainable, alternate parameters 
that closely correspond to those above may 
be used. This may include substituting a 
bond yield for nominal cost of preferred 
stock where the former is not available. 
Where the capital structure does not consist 
of any debt, preferred equity, or common eq-
uity, an alternate methodology to predict 
the firm’s real after-tax marginal cost of 
capital may be used. 

Example of using alternate parameters 
that closely correspond to those above are: 

(A) In the case of industrials, who do not 
typically issue preferred stock, the predicted 
nominal cost of preferred stock (R̂P) can be 
estimated by determining the current aver-
age yield on newly issued industrial bonds 
which have the same rating as the firm’s 
most recent debt issue. 

(B) If necessary, the following assumptions 
can be made to determine the nominal cost 
of debt or preferred stock and their flotation 
costs. 

(i) Where a company issued privately 
placed debt that was not rated, the rating, 
applied to preferred stock could be used to 
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determine the cost of debt and its flotation 
cost. 

(ii) Where a company issued privately 
placed preferred stock that was not rated, 
the rating applied to debt could be used to 
determine the cost of preferred stock and its 
flotation costs. 

(iii) In the case where all issues were pri-
vately placed, the current average yield on 
all newly issued debt or preferred could be 
used to determine the cost of debt or pre-
ferred respectively, and an average flotation 
cost, for debt or preferred, could be used. 

(C) Evidence Requirements. Copies of this 
calculation with notations as to the source 
of the data must be submitted. 

FOOTNOTES 

(1) Ibbotson, R.E. and R.A. Sinquefield, 
Stocks, Bonds, Bills, and Inflation, Charlottes-
ville, Va.: The Financial Analysts Research 
Foundation, 1977, cited by Ernst & Whinney, 
Costs of Capital and Rates of Return for Indus-
trial Firms and Class A&B Electric Utility 
Firms, June 1979, p. 3–8. 

(2) As an option, Rf t can be developed with 
the following equation: 

R
D

ND

t

tf
t =

−
×365

360

1

12
where: 
Dt=The average annual yield on three month 

U.S. Treasury bills reported in the Survey 
of Current Business auctioned in month t— 
which is reported using the bank discount 
method. 

N=Number of days to maturity. 

[46 FR 59920, Dec. 7, 1981] 

APPENDIX II TO PART 504—FUEL PRICE 
COMPUTATION 

(a) Introduction. This appendix provides the 
equations and parameters needed to specify 
the price of the delivered fuels to be used in 
the cost calculations associated with parts 
503 and 504 of these regulations. The deliv-
ered price of the fuel to be used to calculate 
delivered fuel expenses must reflect (1) the 
price of each fuel at the time of the petition, 
and (2) the effects of future real price in-
creases for each fuel. The delivered price of 
an alternate fuel used to calculate delivered 
fuel expenses must reflect the petitioner’s 
delivered price of the alternate fuel and the 
effects of real increases in the price of that 
alternate fuel. Paragraphs (b), (c) and (d) 
below provide the procedure to: (1) Calculate 
fuel price and inflation indices; (2) account 
for projected real increases in fuel prices 
when planning to burn one or more than one 
fuel; and (3) account for projected real in-
creases in the price of the alternate fuel. 
Table II–1 of this appendix (See paragraph 
(b)) contains example fuel price and inflation 

indices based on the latest data appearing in 
the Energy Information Administration’s 
(EIA) Annual Energy Outlook (AEO). 

The fuel price and inflation indices will 
change yearly with the publication of the 
AEO. Revisions shall become effective after 
final publication. However, the relevant set 
of parameters for a specific petition for ex-
emption will be the set in effect at the time 
the petition is submitted or the set in effect 
at the time a decision is rendered, whichever 
is more favorable to the petitioner. 

(b) Computation of Fuel Price and Inflation 
Indices. (1) the Petitioner is responsible for 
computing the annual fuel price and infla-
tion indices by using Equation II–1 and 
Equation II–2, respectively. The petitioner 
may compute the fuel price index specified 
in Equation II–1 or use his own price index. 
However, if he uses his own price index, the 
source or the derivation of the index must be 
fully documented and be contained in the ev-
idential summary. 

EQ II–2 is: 

PX
P

Pi
i

o

=

where: 
PXi=The fuel price index for each fuel in year 

i. Pi=Price of fuel in year i. 
Po=Price of fuel in base year. 

EQ II–2 is: 

IX
GX

GXi
i

o

=

where: 
IXi=The inflation index in year i. 
GXi=The NIPA GNP price deflator for year i. 
GXo=The NIPA GNP price deflator for the 

base year. 
(2) The parameters to be used in EQ II–1 

are the Base Case fuel price projections 
found in EIA’s current AEO. 

(3) When computing annual inflation indi-
ces, the petitioner is to use the Base Case 
National Macroeconomic Indicators (NIPA 
GNP Price Deflator) contained in EIA’s cur-
rent AEO. If necessary, the petitioner must 
rebase the projection to the same year used 
for the fuel price projections. For example, 
in 1989 AEO projects the price deflator in 1982 
dollars; this must be rebased to the year in 
which the petition is filed. The methodology 
used to rebase the inflation indices must fol-
low standard statistical procedures and must 
be fully documented within the petition. 
This index will remain frozen at the last 
year of the AEO’s projection for the remain-
der of the unit’(s) useful life. 

(4) Table II–1 is provided as an example of 
the application of equations II–1 and II–2. 
This table contains annual fuel price indices 
for distillate oil, residual oil, natural gas, 
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and coal. It also contains annual inflation 
indices. These values were computed from 

information contained in Table A3 and Table 
A11 of EIA’s AEO, 1989. 

TABLE II–1: PRICE AND INFLATION INDICES FOR USE IN THE COST CALCULATIONS 

Year Distillate (DPX) Residual (RPX) Natural gas (GPX) Coal (CPX) Inflation (IX) 

1986 1.0000 1.0000 1.0000 1.0000 1.0000 
1987 0.9810 1.2134 0.9508 0.9231 1.0334 
1988 0.9429 0.9407 0.8934 0.8876 1.0658 
1989 0.8929 0.9328 0.9057 0.8639 1.1054 
1990 0.9905 1.0119 0.9221 0.9112 1.1607 
1991 1.0381 1.0751 0.9344 0.9172 1.2204 
1992 1.0929 1.1344 1.0205 0.9231 1.2836 
1993 1.1595 1.2292 1.1148 0.9349 1.3512 
1994 1.2286 1.3241 1.1844 0.9467 1.4214 
1995 1.3000 1.4150 1.2705 0.9527 1.4960 
1996 1.4000 1.5415 1.4016 0.9586 1.5768 
1997 1.4762 1.6403 1.4918 0.9704 1.6585 
1998 1.5452 1.7273 1.5615 0.9763 1.7410 
1999 1.6143 1.7905 1.6475 0.9882 1.8235 
2000 1.6690 1.8340 1.7049 0.9941 1.9025 
2001 1.6690 I.8340 1.7049 0.9941 1.9025 
2002 1.6690 1.8340 1.7049 0.9941 1.9025 
2003 1.6690 1.8340 1.7049 0.9941 1.9025 
2004 1.6690 1.8340 1.7049 0.9941 1.9025 
2005 1.6690 1.8340 1.7049 0.9941 1.9025 
2006 1.6690 1.8340 1.7049 0.9941 1.9025 
2007 1.6690 1.8340 1.7049 0.9941 1.9025 
2008 1.6690 1.8430 1.7049 0.9941 1.9025 
2009 1.6690 1.8340 1.7049 0.9941 1.9025 
2010 1.6690 1.8340 1.7049 0.9941 1.9025 

(C) Fuel Price Computation. (1) The deliv-
ered price of the proposed fuel to be burned 
(FPBi) must reflect the real escalation rate 
of the proposed fuel, and must be computed 
with Equation EQ II–3. 

EQ-II-3 is: FPBi=MPB [PXi] 

where: 

FPBi=Price of the proposed fuel (distillate 
oil, residual oil, or natural gas) in year i. 

MPB=The current delivered market price of 
the proposed fuel. 

PXi=The fuel price index value in year i, 
computed with Equation II–1. 

or: 

(2) When planning to use more than one 
fuel in the proposed unit(s), the petitioner 
must use Equation II–1 and Equation II–3 to 
calculate the annual fuel price of each fuel 
to be used. The petitioner then must esti-
mate the proportion of each fuel to be 
burned annually over the useful life of the 
unit(s). With these proportions and the re-
spective annual fuel prices for each fuel, the 
petitioner must compute an annual weighted 
average fuel price. The methodology used to 
calculate the weighted average fuel price 
must follow standard statistical procedures 
and be fully documented within the petition. 

(d) Fuel Price Computation—Alternate Fuel. 
The delivered price of alternate fuel (PFAi) 
must reflect the real escalation rate of alter-
nate fuel and must be computed with Equa-
tion II–4. 
Equation II–4 is: 

PFAi=APF×apxi 

where: 

PFA=The price of the alternate fuel in year 
i. 

APF¥i=The current market price of the al-
ternate fuel f.o.b. the facility). 

APXi=The alternate fuel price index value 
for year i, computed with Equation II–1. 

In most cases the alternate fuel will be 
coal. The petitioner must use Equation II–1 
(paragraph (b)) to compute the escalation 
rate (APXi). If an alternate fuel other than 
coal is proposed the source or the derivation 
of the index must be fully documented and 
be contained in the evidential summary. 

[54 FR 52896, Dec. 22, 1989] 

PART 508 [RESERVED] 

PART 516 [RESERVED] 
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