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(6) Engineered barrier system deg-
radation, flow, and transport charac-
teristics, which include:

(i) Colloid formation and stability—
for example, the formation of colloidal
particles and the ability of radio-
nuclides to adhere to these particles as
they may migrate through the remain-
ing barriers; and

(ii) Engineered barrier transport—for
example, the movement of radio-
nuclides dissolved in water or adhering
to colloidal particles to be transported
through the remaining engineered bar-
riers and in the underlying unsaturated
zone.

(7) Unsaturated zone flow and trans-
port characteristics, which include:

(i) Unsaturated zone transport—for
example, the movement of water with
dissolved radionuclides or colloidal
particles through the unsaturated zone
underlying the repository, including
retardation mechanisms such as sorp-
tion on rock or mineral surfaces;

(ii) Thermal hydrology—for example,
effects of heat from the waste on water
flow through the site.

(8) Saturated zone flow and transport
characteristics, which include:

(i) Saturated zone transport—for ex-
ample, the movement of water with
dissolved radionuclides or colloidal
particles through the saturated zone
underlying and beyond the repository,
including retardation mechanisms such
as sorption on rock or mineral sur-
faces; and

(ii) Dilution—for example, diffusion
of radionuclides into pore spaces, dis-
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persion of radionuclides along flow
paths, and mixing with non-contami-
nated ground water.

(9) Biosphere characteristics, which
include:

(i) Reference biosphere and reason-
ably maximally exposed individual—for
example, biosphere water pathways, lo-
cation and behavior of reasonably
maximally exposed individual; and

(ii) Biosphere transport and uptake—
for example, the consumption of
ground or surface waters through di-
rect extraction or agriculture, includ-
ing mixing with non-contaminated wa-
ters and exposure to contaminated ag-
ricultural products.

(b) DOE will evaluate the postclosure
suitability of the Yucca Mountain dis-
posal system using criteria that con-
sider disruptive processes and events
important to the total system perform-
ance of the geologic repository. The ap-
plicable criteria related to disruptive
processes and events include:

(1) Volcanism—for example, the prob-
ability and potential consequences of a
volcanic eruption intersecting the re-
pository;

(2) Seismic events—for example, the
probability and potential consequences
of an earthquake on the underground
facilities or hydrologic system; and

(3) Nuclear criticality—for example,
the probability and potential con-
sequences of a self-sustaining nuclear
reaction as a result of chemical or
physical processes affecting the waste
either in or after release from breached
waste packages.
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PART 1000—TRANSFER OF PRO-
CEEDINGS TO THE SECRETARY OF
ENERGY AND THE FEDERAL EN-
EROGY REGULATORY COMMIS-
ION

§1000.1 Transfer of proceedings.

(a) Scope. This part establishes the
transfer of proceedings pending with
regard to those functions of various
agencies which have been consolidated
in the Department of Energy and iden-
tifies those proceedings which are
transferred into the jurisdiction of the
Secretary and those which are trans-
ferred into the jurisdiction of the Fed-
eral Energy Regulatory Commission.

(b) Proceedings transferred to the Sec-
retary. The following proceedings are
transferred to the Secretary:

(1) All Notices of Proposed Rule-
making, pending and outstanding,
which have been proposed by the De-
partment of Energy and the Depart-
ment of Energy;

(2) All Notices of Inquiry which have
been issued by the Department of En-
ergy;

(3) All Requests for Interpretations
which have been filed pursuant to 10
CFR part 205, subpart F, and on which
no interpretation has been issued, with
the Office of General Counsel of the De-
partment of Energy;

(4) All Applications for Exception Re-
lief which have been filed pursuant to
10 CFR part 205, subpart D, and on
which no final decision and order has
been issued, with the Office of Excep-
tions and Appeals of the Department of
Energy;

(5) All petitions for special redress,
relief or other extraordinary assistance
which have been filed pursuant to 10
CFR part 205, subpart R, and on which
no order has been issued, with the Of-
fice of Private Grievances and Redress
of the Department of Energy;

(6) All appeals from Remedial Orders,
Exception Decisions and Orders, Inter-
pretations issued by the Office of Gen-
eral Counsel, and other agency orders
which have been filed pursuant to 10
CFR part 205, subpart H, and on which
no order has been issued prior to Octo-
ber 1, 1977, with the Office of Excep-
tions and Appeals of the Department of
Energy;

(7) All applications for modification
or rescission of any DOE order or inter-
pretation which have been filed pursu-
ant to 10 CFR part 205, subpart J, and
on which no order has been issued prior
to October 1, 1977, with the Office of
Exceptions and Appeals of the Federal
Energy Administation;

NOTE: For a document relating to proce-
dures for natural gas import and export pro-
ceedings see 42 FR 61856, Dec. 7, 1977.

(8) All applications for temporary
stays and stays which have been filed
pursuant to 10 CFR part 205, subpart I,
and on which no order has been issued,
with the Office of Exceptions and Ap-
peals of the Department of Energy;

(9) All applications which have been
filed with the Office of Regulatory Pro-
grams of the Department of Energy
and on which no final order has been
issued;

(10) All investigations which have
been instituted and have not been re-
solved by the Office of Compliance of
the Department of Energy;

(11) All Notices of Probable Violation
which have been issued prior to Octo-
ber 1, 1977, by the Office of Compliance
of Department of Energy;

(12) All Notices of Proposed Disallow-
ance which have been issued prior to
October 1, 1977, by the Office of Compli-
ance of Department of Energy;

(13) All Prohibition Orders which
have been issued pursuant to 10 CFR
part 303 and as to which no Notice of
Effectiveness has been issued;

(14) From the Department of the In-
terior:

(i) The tentative power rate adjust-
ments for the Central Valley Project,
California, proposed on September 12,
1977 (42 FR 46619, September 16, 1977).

(15) From the Interstate Commerce
Commission:

(i) Ex Parte No. 308 (Sub-No. 1)—In-
vestigation of Common Carrier Pipe-
lines.

(16) From the Federal Power Com-
mission:

(i) Cases:

(A) Northwest Pipeline Corporation,
Docket No. CP75-340.

(B) Midwestern Gas Transmission
Co., Docket No. CP77-458, et al.

(C) St. Lawrence Gas Company,
Docket No. G-17500.
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(D) U.S.D.1. Bonneville Power Admin-
istration, Docket No. E-9563.

(E) U.8.D.I. Southwestern Power Ad-
ministration, Docket No. E-7201.

(F) U.S.D.I. Southeastern Power Ad-
ministration, Docket No. E-6957.

(G) Tenneco InterAmerica,
Docket No. CP77-561.

(ii) Applications:

(A) Maine Public Service Co., Docket
No. E-6751. (ERA Docket No. IE-78-1).

(B) Northern States Power Co., Dock-
et No. E-9589, (ERA Docket No. IE-78-
2).

(C) Arizona Public Service Co., Dock-
et No. IT-5331. (ERA Docket No. IE-78-
3).

(D) Niagara Mohawk Power Corp.,
Docket No, E-7022. (ERA Docket No.
IE-77-6).

(E) Maine Public Service Co., Docket
No. IT-6027. (ERA Docket No. PP-12).

(F) Boise Cascade, Docket No. E-7765.
(ERA Docket No. PP-52).

(G) Bonneville Power Administra-
tion, Docket No. IT-5959. (ERA Docket
No. PP-10).

(H) EPR—Oregon (Geothermal Steam
Leases).

(I) EPR—Utah (Geothermal Steam
Leases).

(J) EPR—Idaho (Geothermal Steam
Leases).

(K) EPR—Oregon (Geothermal Steam
Leases).

(L) EPR—Idaho (Geothermal Steam
Leases).

(iii) Rulemakings:

(A) Implementation of sections 382(b)
and 382(c) of the Energy Policy and
Conservation Act of 1975. Docket No.
RMT77-3.

(B) New Form Nos:

151, Docket No. RM76-19.
153, Docket No. RM76-217.
154, Docket No. RM76-33.
156, Docket No. RM76-32.
157, Docket No. RM76-21.
158, Docket No. RM76-31.
159, Docket No. RM76-23.
160, Docket No. RM76-20.
161, Docket No. RM76-26.
162, Docket No. RM76-34.
155, Docket No. RM76-28.
163, Docket No. RMT76-30.
164, Docket No. RM76-25.

Inc.,
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(C) Procedures for the Filing of Fed-
eral Rate Schedules Docket No. RMT77-
9.

(iv) Project withdrawals and power
site revocations:

(A) Project 1021, 1226, 1606, and 1772—
(Wyoming)—U.S. Forest Service (Ap-
plicant).

(B) Project Nos. 1021, 1226, 1606, and
1772—(Wyoming)—U.S. Forest Service
(Applicant).

(C) Project Nos. 220 and 691—(Wyo-
ming)—CIliff Gold Mining Co. (Appli-
cant for P-691) The Colowyo Gold Min-
ing Co. (Applicant for P-220).

(D) Project No. 1203—(Wyoming)—F.
D. Foster (Applicant).

(E) Project No. 1241—(Wyoming)—F.
B. Hommel (Applicant).

(F) Project No. 847—(Oregon)—H. L.
Vorse (Applicant).

(G) Project No. 907—(Colorado)—S. B.
Collins (Applicant).

(H) Project No. 941—(Colorado)—Mar-
ian Mining Company (Applicant).

(I) Project Nos. 347 and 418—(Colo-
rado)—Jones Brothers (Applicant for
P-347) Frank Gay et al. (Applicant for
P-418).

(J) Project Nos. 373, 521, 937, 1024,
1415, 1546, 1547, and 1025—( )—U.S.
Forest (Applicant).

(K) Project No. 163—(Colorado)—
James F. Meyser and Edward E. Drach
(Applicants).

(L) Project Nos. 385, 445, 506, 519, 1220,
1296, 1418, 1519, 1576, 1615, 1616, 1618, 1678,
1682, and 1750—(Colorado)—U.S. Forest
Service (Applicant).

(M) DA-117—(Alaska)—Bureau of
Land Management (Applicant).

(N) Project No. 114—(Alaska)—Eliza-
beth H. Graff et al. (Applicant).

(0) DA-222—(Washington)—Bureau of
Land Management (Applicant).

(P) DA-562—(Oregon)—U.S. Geologi-
cal Survey (Applicant).

(Q) DA-601—(Idaho)—Bureau of Land
Management (Applicant).

(R) DA-509—(Colorado)—Fed. High-
way Admin. (Applicant).

(S) DA-616—1daho)—U.S.
Service (Applicant).

(T) DA-1—(South Carolina)—U.S.
Forest Service (Applicant).

(U) DA-1116—(California)—U.S. Geo-
logical Survey (Applicant).

(V) DA-154—(Arizona)—U.S. Geologi-
cal Survey (Applicant).

Forest
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(W) DA-1098—(California)—Merced Ir-
rigation District (Applicant).

(c) Proceedings transferred to the Com-
mission. There are hereby transferred to
the jurisdiction of the Federal Energy
Regulatory Commission the following
proceedings:

(1) From the Interstate Commerce
Commission:

(i) Ex Parte No. 308—Valuation of
Common Carrier Pipelines.

(ii) I&S 9164—Trans Alaska Pipeline
System—Rate Filings (including I1&S
9164 (Sub-No. 1), NOR 36611, NOR 36611
(Sub-No. 1), NOR 36611 (Sub-No. 2), NOR
36611 (Sub-No. 3), NOR 36611 (Sub-No.
4)).

(iii) I&S 9089—General Increase, De-
cember 1975, Williams Pipeline Com-
pany.

(iv) I&S 9128—Anhydrous Ammonia,
Gulf Central Pipeline Company.

(v) NOR 35533 (Sub-No. 3)—Petroleum

Products, Southwest & Midwest Wil-
liams Pipeline.
(vi) NOR 35794—Northville Dock

Pipeline Corp. et al.

(vii) NOR 35895—Inexco Oil Company
v. Belle Fourche Pipeline Co. et al.

(viii) NOR 36217—Department of De-
fense v. Interstate Storage & Pipeline
Corp.

(ix) NOR 36423—Petroleum Products
Southwest to Midwest Points.

(x) NOR 36520—Williams
Company—Petroleum Products
west.

(xi) NOR 36553—Kerr-McGee Refining
Corporation v. Texoma Pipeline Co.

(xii) Suspension Docket 67124—Wil-
liams Pipe Line Co.—General Increase.

(xiii) Valuation Docket 1423—Wil-
liams Pipeline Company (1971-1974 in-
clusive).

(2) To remain with the Commission
until forwarding to the Secretary:

The following proceedings will con-
tinue in effect under the jurisdiction of
the Commission until the timely filing
of all briefs on and opposing exceptions
to the initial decision of the presiding
Administration Law Judge, at which
time the Commission shall forward the
record of the proceeding to the Sec-
retary for decision on those matters
within his jurisdiction:

(1) El Paso Eastern Co., et al., Docket
No. CP 77-330, et al.

Pipeline
Mid-
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(ii) Tenneco Atlantic Pipeline Co., et
al., Docket No. CP 77-100, et al.

(iii) Distrigas of Massachusetts Corp.,
et al., Docket No. CP 70-196, et al.

(iv) Distrigas of Massachusetts Corp., et
al., Docket No. CP 77-216, et al.

(v) Eascogas LNG, Inc., et al., Docket
No. CP 73-417, et al.

(vi) Pacific Indonesia LNG Co., et al.,
Docket No. CP74-160, et al., (except as
provided in paragraph (c)(3) of this sec-
tion).

(3) The Amendment to Application of
Western LNG Terminal Associates,
filed on November 11, 1977, in Pacific In-
donesia LNG Co., et al., FPC Docket No.
CP74-160, et al., ERA Docket No. 77—
001-LNG, is transferred to the jurisdic-
tion of the Commission until timely
filing of all briefs on and opposing ex-
ceptions to the Initial Decision of the
presiding Administrative Law Judge on
that Amendment, at which time the
Commission shall forward a copy of the
record of that proceeding to the Sec-
retary of Energy for decision on those
matters within his jurisdiction. (If the
Commission waives the preparation of
an initial decision, the Commission
will forward a copy of the record after
completion of the hearing, or after the
timely filing of any briefs submitted to
the Commission, whichever occurs
later.)

(d) Residual clause. All proceedings
(other than proceedings described in
paragraphs (b) and (c) of this section)
pending with regard to any function of
the Department of Energy, the Depart-
ment of Energy, Department of the In-
terior, the Department of Commerce,
the Department of Housing and Urban
Development, the Department of Navy,
and the Naval Reactor and Military
Applications Programs which is trans-
ferred to the Department of Energy
(DOE) by the DOE Organization Act,
will be conducted by the Secretary. All
proceedings (other than proceedings
described in paragraphs (b) and (c) of
this section) before the Federal Power
Commission or Interstate Commerce
Commission will be conducted by the
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Federal Energy Regulatory Commis-
sion.

(Department of Energy Organization Act,
Pub. L. 95-91, 91 Stat. 567 (42 U.S.C. 7101 et
seq.); E.O0. 12009, 42 FR 46267)

[42 FR 55534, Oct. 17, 1977, as amended at 43

FR 21434, May 18, 1978; 43 FR 21658, May 19,
1978]

PART 1002—OFFICIAL SEAL AND
DISTINGUISHING FLAG

Subpart A—General

Sec.

1002.1 Purpose.

1002.2 Definitions.

1002.3 Custody of official seal and distin-
guishing flags.

Subpart B—Official Seal

1002.11 Description of official seal.
1002.12 Use of replicas, reproductions, and
embossing seals.

Subpart C—Distinguishing Flag

1002.21 Description of distinguishing flag.
1002.22 Use of distinguishing flag.

Subpart D—Unauthorized Uses

1002.31 Unauthorized uses of the seal and
flag.

AUTHORITY: 42 U.S.C. 7264.

SOURCE: 43 FR 20782, May 15, 1978, unless
otherwise noted.

Subpart A—General

§1002.1 Purpose.

The purpose of this part is to de-
scribe the official seal and distin-
guishing flag of the Department of En-
ergy, and to prescribe rules for their
custody and use.

§1002.2 Definitions.

For purposes of this part—

(a) DOE means all organizational
units of the Department of Energy.

(b) Embossing seal means a display of
the form and content of the official
seal made on a die so that the seal can
be embossed on paper or other medium.

(c) Official seal means the original(s)
of the seal showing the exact form,
content, and colors therof.
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(d) Replica means a copy of the offi-
cial seal displaying the identical form,
content, and colors thereof.

(e) Reproduction means a copy of the
official seal displaying the form and
content thereof, reproduced in only one
color.

(f) Secretary means the Secretary of
DOE.

§1002.3 Custody of official seal and
distinguishing flags.

The Secretary or his designee shall:

(a) Have custody of:

(1) The official seal and prototypes
thereof, and masters, molds, dies, and
all other means of producing replicas,
reproductions, and embossing seals;
and

(2) Production, inventory and loan
records relating to items specified in
paragraph (a)(1) of this section; and

(b) Have custody of distinguishing
flags, and be responsible for produc-
tion, inventory, and loan records there-
of.

Subpart B—Official Seal

§1002.11 Description of official seal.

The Department of Energy hereby
prescribes as its official seal, of which
judicial notice shall be taken pursuant
to section 654 of the Department of En-
ergy Organization Act of 1977, 42 U.S.C.
7264, the imprint illustrated below and
described as follows:

(a)(1) The official seal includes a
green shield bisected by a gold-colored
lightning bolt, on which is emblazoned
a gold-colored symbolic sun, atom, oil
derrick, windmill, and dynamo. It is
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crested by the white head of an eagle,
atop a white rope. Both appear on a
blue field surrounded by concentric cir-
cles in which the name of the agency,
in gold, appears on a green background.
Detailing is in black.

(2) The colors used in the configura-
tion are dark green, dark blue, gold,
black, and white.

(3) The eagle represents the care in
planning and the purposefulness of ef-
forts required to respond to the Na-
tion’s increasing demands for energy.
The sun, atom, oil derrick, windmill,
and dynamo serve as representative
technologies whose enhanced develop-
ment can help meet these demands.
The rope represents the cohesiveness in
the development of the technologies
and their link to our future capabili-
ties. The lightning bolt represents the
power of the natural forces from which
energy is derived and the Nation’s
challenge in harnessing the forces.

(4) The color scheme is derived from
nature, symbolizing both the source of
energy and the support of man’s exist-
ence. The blue field represents air and
water, green represents mineral re-
sources and the earth itself, and gold
represents the creation of energy in the
release of natural forces. By invoking
this symbolism, the color scheme rep-
resents the Nation’s commitment to
meet its energy needs in a manner con-
sistent with the preservation of the
natural environment.

§1002.12 Use of replicas, reproduc-
tions, and embossing seals.

(a) The Secretary and his designees
are authorized to affix replicas, repro-
ductions, and embossing seals to appro-
priate documents, certifications, and
other material for all purposes as au-
thorized by this section.

(b) Replicas may be used only for:

(1) Display in or adjacent to DOE fa-
cilities, in Department auditoriums,
presentation rooms, hearing rooms,
lobbies, and public document rooms.

(2) Offices of senior officials.

(3) Official DOE distinguishing flags,
adopted and utilized pursuant to sub-
part C.

(4) Official awards, certificates, med-
als, and plaques.

§1002.12

(5) Motion picture film, video tape
and other audiovisual media prepared
by or for DOE and attributed thereto.

(6) Official prestige publications
which represent the achievements or
mission of DOE.

(7) Non-DOE facilities in connection
with events and displays sponsored by
DOE, and public appearances of the
Secretary or other designated senior
DOE Officials.

(8) For other such purposes as deter-
mined by the Director of the Office of
Administrative Services.

(c) Reproductions may be used only
on:

(1) DOE letterhead stationery.

(2) Official DOE identification cards
and security credentials.

(3) Business cards for DOE employ-
ees.

(4) Official DOE signs.

(5) Official publications or graphics
issued by and attributed to DOE, or
joint statements of DOE with one or
more Federal agencies, State or local
governments, or foreign governments.

(6) Official awards, certificates, and
medals.

(7) Motion picture film, video tape,
and other audiovisual media prepared
by or for DOE and attributed thereto.

(8) For other such purposes as deter-
mined by the Director of the Office of
Administrative Services.

(d) Embossing seals may be used only
on:

(1) DOE legal documents, including
interagency or intergovernmental
agreements, agreements with States,
foreign patent applications, and simi-
lar documents.

(2) For other such purposes as deter-
mined by the General Counsel or the
Director of Administration.

(e) Any person who uses the official
seal, replicas, reproductions, or em-
bossing seals in a manner inconsistent
with this part shall be subject to the
provisions of 18 U.S.C. 1017, providing
penalties for the wrongful use of an of-
ficial seal, and to other provisions of
law as applicable.

(f) The official seal is being reg-
istered with the World Intellectual
Property Organization through the
U.S. Patent and Trademark Office.
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Subpart C—Distinguishing Flag

§1002.21 Description of distinguishing
flag.

(a) The base or field of the flag shall
be white, and a replica of the official
seal shall appear on both sides thereof.

(b)(1) The indoor flag shall be of
rayon banner, measure 4'4” on hoist by
5’6” on the fly, exclusive of heading and
hems, and be fringed on three edges
with yellow rayon fringe, 212" wide.

(2) The outdoor flag shall be of heavy
weight nylon, and measure either 3" on
the hoist by 5 on the fly or 5 on the
hoist by 8 on the fly, exclusive of head-
ing and hems.

(c) Each flag shall be manufactured
in accordance with U.S. Department of
Defense Military Specification Mil-F-
2692. The official seal shall be screen
printed on both sides, and on each side,
the lettering shall read from left to
right. Headings shall be Type II in ac-
cordance with the Institute of Heraldry
Drawing No. 5-1-45E.

§1002.22 Use of distinguishing flag.

(a) DOE distinguishing flags may be
used only:

(1) In the offices of the Secretarial of-
ficers, Chairman of the Federal Energy
Regulatory Commission, and heads of
field locations designated below:

Power Administrations.

Regional Offices.

Operations Offices.

Certain Field Offices and other locations as
designated by the Director of Administra-
tion.

(2) At official DOE ceremonies.

(3) In Department auditoriums, offi-
cial presentation rooms, hearing
rooms, lobbies, public document rooms,
and in non-DOE facilities in connection
with events or displays sponsored by
DOE, and public appearances of DOE
officials.

(4) On or in front of DOE installation
buildings.

(5) Other such purposes as deter-
mined by the Director of Administra-
tion.
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Subpart D—Unauthorized Uses

§1002.31 Unauthorized uses of the seal
and flag.

The official seal and distinguishing
flag shall not be used except as author-
ized by the Director of Administration
in connection with:

(a) Contractor-operated facilities.

(b) Souvenir or novelty items.

(c) Toys or commercial gifts or pre-
miums.

(d) Letterhead design, except on offi-
cial Departmental stationery.

(e) Matchbook covers, calendars, and
similar items.

(f) Civilian clothing or equipment.

(g) Any article which may disparage
the seal or flag or reflect unfavorably
upon DOE.

(h) Any manner which implies De-
partmental endorsement of commercial
products or services, or of the user’s
policies or activities.

PART 1003—OFFICE OF HEARINGS
AND  APPEALS PROCEDURAL
REGULATIONS

Subpart A—General Provisions

Sec.

1003.1
1003.2
1003.3
1003.4
1003.5
1003.6

Purpose and scope.

Definitions.

Appearance before the OHA.

Filing of documents.

Computation of time.

Extension of time.

1003.7 Service.

1003.8 Subpoenas,
oaths, witnesses.

1003.9 General filing requirements.

1003.10 Effective date of orders.

1003.11 Address for filing documents.

1003.12 Ratification of prior directives, or-
ders and actions.

1003.13 Public reference room.

1003.14 Notice of proceedings.

special report orders,

Subpart B—Exceptions

1003.20
1003.21
1003.22
1003.23
1003.24
1003.25
1003.26
1003.27

Purpose and scope.

What to file.

Where to file.

Notice.

Contents.
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Subpart C—Appeals
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1003.31
1003.32
1003.33
1003.34
1003.35
1003.36
1003.37

Who may file.
What to file.

Where to file.
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Contents.

OHA evaluation.
Decision and Order.
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1003.40
1003.41
1003.42
1003.43
1003.44
1003.45
1003.46
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1003.53
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AUTHORITY: 15 U.S.C. 761 et seq.; 42 U.S.C.
7101 et seq.

SOURCE: 60 FR 15006, Mar. 21, 1995, unless
otherwise noted.

Purpose and scope.

Who may file.

What to file.

Where to file.

Notice.

Contents.

OHA evaluation of request.
Decision and Order.

Subpart A—General Provisions

§1003.1 Purpose and scope.

This part establishes the procedures
to be utilized and identifies the sanc-
tions that are available in most pro-
ceedings before the Office of Hearings
and Appeals of the Department of En-
ergy. These procedures provide stand-
ard rules of practice in a variety of in-
formal adjudications when jurisdiction
is vested in the Office of Hearings and
Appeals. Any or all of the procedures
contained in this part may be incor-

§1003.2

porated by reference in another DOE
rule or regulation which invokes the
adjudicatory authority of the Office of
Hearings and Appeals. The procedures
may also be made applicable at the di-
rection of an appropriate DOE official
if incorporated by reference in the del-
egation. These rules do not apply in in-
stances in which DOE regulations
themselves contain procedures gov-
erning OHA proceedings conducted
under authority of those particular
regulations. (E.g., 10 CFR part 708-DOE
Contractor Employee Protection Pro-
gram; 10 CFR part 710-Criteria and
Procedures for Determining Eligibility
for Access to Classified Matter or Spe-
cial Nuclear Material.) These rules also
do not apply to matters before the DOE
Board of Contract Appeals or other
procurement and financial assistance
appeals boards, which are covered by
their own rules.

[60 FR 15006, Mar. 21, 1995, as amended at 61
FR 35114, July 5, 1996]

§1003.2 Definitions.

(a) As used in this part:

Action means an order issued, or a
rulemaking undertaken, by the DOE.

Aggrieved, with respect to a person,
means adversely affected by an action
of the DOE.

Conference means an informal meet-
ing between the Office of Hearings and
Appeals and any person aggrieved by
an action of the DOE.

Director means the Director of the Of-
fice of Hearings and Appeals or duly
authorized delegate.

DOE means the Department of En-
ergy, created by the Department of En-
ergy Organization Act (42 U.S.C. 7101 et
seq.).

Duly authoriced representative means a
person who has been designated to ap-
pear before the Office of Hearings and
Appeals in connection with a pro-
ceeding on behalf of a person interested
in or aggrieved by an action of the
DOE. Such appearance may consist of
the submission of a written document,
a personal appearance, verbal commu-
nication, or any other participation in
the proceeding.

Exception means the waiver or modi-
fication of the requirements of a rule,
regulation or other DOE action having
the effect of a rule as defined by 5
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U.S.C. 551(4) under a specific set of
facts, pursuant to subpart B of this
part.

Federal legal holiday means the first
day of January, the third Monday of
January, the third Monday of Feb-
ruary, the last Monday of May, the
fourth day of July, the first Monday of
September, the second Monday of Octo-
ber, the eleventh day of November, the
fourth Thursday of November, the
twenty-fifth day of December, or any
other calendar day designated as a hol-
iday by federal statute or Executive
order.

OHA means the Office of Hearings
and Appeals of the Department of En-
ergy.

Order means the whole or a part of a
final disposition, whether affirmative,
negative, injunctive, or declaratory in
form, of DOE in a matter other than
rulemaking but including licensing.
This definition does not include inter-
nal DOE orders and directives issued by
the Secretary of Energy or delegate in
the management and administration of
departmental elements and functions.

Person means any individual, firm,
estate, trust, sole proprietorship, part-
nership, association, company, joint-
venture, corporation, governmental
unit or instrumentality thereof, or a
charitable, educational or other insti-
tution, and includes any officer, direc-
tor, owner or duly authorized rep-
resentative thereof.

Proceeding means the process and ac-
tivity, and any part thereof, instituted
by the OHA, either on its own initia-
tive or in response to an application,
complaint, petition or request sub-
mitted by a person, that may lead to
an action by the OHA.

SRO means a special report order
issued pursuant to §1003.8(b) of this
part.

(b) Throughout this part the use of a
word or term in the singular shall in-
clude the plural, and the use of the
male gender shall include the female
gender.

§1003.3 Appearance before the OHA.

(a) A person may make an appear-
ance, including personal appearances
in the discretion of the OHA, and par-
ticipate in any proceeding described in
this part on his own behalf or by a duly

10 CFR Ch. X (1-1-09 Edition)

authorized representative. Any applica-
tion, appeal, petition, or request filed
by a duly authorized representative
shall contain a statement by such per-
son certifying that he is a duly author-
ized representative. Falsification of
such certification will subject such
person to the sanctions stated in 18
U.S.C. 1001.

(b) Suspension and disqualification.
The OHA may deny, temporarily or
permanently, the privilege of partici-
pating in proceedings, including oral
presentation, to any individual who is
found by the OHA—

(1) To have made false or misleading
statements, either verbally or in writ-
1ng;

(2) To have filed false or materially
altered documents, affidavits or other
writings;

(3) To lack the specific authority to
represent the person seeking an OHA
action; or

(4) To have engaged in or to be en-
gaged in contumacious conduct that
substantially disrupts a proceeding.

§1003.4 Filing of documents.

(a) Any document filed with the OHA
must be addressed as required by
§1003.11, and should conform to the re-
quirements contained in §1003.9. All
documents and exhibits submitted be-
come part of an OHA file and will not
be returned.

(b) A document submitted in connec-
tion with any proceeding transmitted
by first class United States mail and
properly addressed is considered to be
filed upon mailing.

(c) Hand-delivered documents to be
filed with the OHA shall be submitted
to 950 L’Enfant Plaza, SW., Wash-
ington, DC, during normal business
hours.

(d) Documents hand delivered or re-
ceived electronically after regular
business hours are deemed filed on the
next regular business day.

[60 FR 15006, Mar. 21, 1995, as amended at 63
FR 58289, Oct. 30, 1998]

§1003.5 Computation of time.

(a) Days. (1) Except as provided in
paragraph (b) of this section, in com-
puting any period of time prescribed or
allowed by these regulations or by an
order of the OHA, the day of the act,
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event, or default from which the des-
ignated period of time begins to run is
not to be included. The last day of the
period so computed is to be included
unless it is a Saturday, Sunday, or fed-
eral legal holiday, in which event the
period runs until the end of the next
day that is not a Saturday, Sunday, or
a federal legal holiday.

(2) Saturdays, Sundays and federal
legal holidays shall be excluded from
the computation of time when the pe-
riod of time allowed or prescribed is 7
days or less.

(b) Hours. If the period of time pre-
scribed in an order issued by the OHA
is stated in hours rather than days, the
period of time shall begin to run upon
actual notice of such order, whether by
verbal or written communication, to
the person directly affected, and shall
run without interruption, unless other-
wise provided in the order, or unless
the order is stayed, modified, sus-
pended or rescinded. When a written
order is transmitted by verbal commu-
nication, the written order shall be
served as soon thereafter as is feasible.

(c) Additional time after service by mail.
Whenever a person is required to per-
form an act, to cease and desist there-
from, or to initiate a proceeding under
this part within a prescribed period of
time after issuance to such person of
an order, notice or other document and
the order, notice or other document is
served solely by mail, 3 days shall be
added to the prescribed period.

§1003.6 Extension of time.

When a document is required to be
filed within a prescribed time, an ex-
tension of time to file may be granted
by the OHA upon good cause shown.

§1003.7 Service.

(a) All documents required to be
served under this part shall be served
personally or by first class United
States mail, except as otherwise pro-
vided.

(b) Service upon a person’s duly au-
thorized representative shall con-
stitute service upon that person.

(c) Official United States Postal
Service receipts from certified mailing
shall constitute evidence of service.

§1003.8

§1003.8 Subpoenas, special report or-
ders, oaths, witnesses.

(a) In accordance with the provisions
of this section and as otherwise author-
ized by law, the Director may sign,
issue and serve subpoenas; administer
oaths and affirmations; take sworn tes-
timony; compel attendance of and se-
quester witnesses; control dissemina-
tion of any record of testimony taken
pursuant to this section; subpoena and

reproduce books, papers, correspond-
ence, memoranda, contracts, agree-
ments, or other relevant records or

tangible evidence including, but not
limited to, information retained in
computerized or other automated sys-
tems in possession of the subpoenaed
person.

(b) The Director may issue a Special
Report Order requiring any person sub-
ject to the jurisdiction of the OHA to
file a special report providing informa-
tion relating to the OHA proceeding,
including but not limited to written
answers to specific questions. The SRO
may be in addition to any other reports
required.

(c) The Director, for good cause
shown, may extend the time prescribed
for compliance with the subpoena or
SRO and negotiate and approve the
terms of satisfactory compliance.

(d) Prior to the time specified for
compliance, but in no event more than
10 days after the date of service of the
subpoena or SRO, the person upon
whom the document was served may
file a request for review of the sub-
poena or SRO with the Director. The
Director then shall provide notice of
receipt to the person requesting re-
view, may extend the time prescribed
for compliance with the subpoena or
SRO, and may negotiate and approve
the terms of satisfactory compliance.

(e) If the subpoena or SRO is not
modified or rescinded within 10 days of
the date of the Director’s notice of re-
ceipt:

(1) The subpoena or SRO shall be ef-
fective as issued; and

(2) The person upon whom the docu-
ment was served shall comply with the
subpoena or SRO within 20 days of the
date of the Director’s notice of receipt,
unless otherwise notified in writing by
the Director.
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(f) There is no administrative appeal
of a subpoena or SRO.

(g) A subpoena or SRO shall be served
upon a person named in the document
by delivering a copy of the document
to the person named.

(h) Delivery of a copy of a subpoena
or SRO to a natural person may be
made by:

(1) Handing it to the person;

(2) Leaving it at the person’s office
with the person in charge of the office;

(3) Leaving it at the person’s dwell-
ing or usual place of abode with a per-
son of suitable age and discretion who
resides there;

(4) Mailing it to the person by cer-
tified mail, at his last known address;
or

(5) Any method that provides the per-
son with actual notice prior to the re-
turn date of the document.

(i) Delivery of a copy of a subpoena
or SRO to a person who is not a natural
person may be made by:

(1) Handing it to a registered agent of
the person;

(2) Handing it to any officer, director,
or agent in charge of any office of such
person;

(3) Mailing it to the last known ad-
dress of any registered agent, officer,
director, or agent in charge of any of-
fice of the person by certified mail; or

(4) Any method that provides any
registered agent, officer, director, or
agent in charge of any office of the per-
son with actual notice of the document
prior to the return date of the docu-
ment.

(j) A witness subpoenaed by the OHA
may be paid the same fees and mileage
as paid to a witness in the district
courts of the United States.

(k) If in the course of a proceeding a
subpoena is issued at the request of a
person other than an officer or agency
of the United States, the witness fees
and mileage shall be paid by the person
who requested the subpoena. However,
at the request of the person, the wit-
ness fees and mileage may be paid by
the OHA if the person shows:

(1) The presence of the subpoenaed
witness will materially advance the
proceeding; and

(2) The person who requested that the
subpoena be issued would suffer a seri-

10 CFR Ch. X (1-1-09 Edition)

ous hardship if required to pay the wit-
ness fees and mileage.

(1) If any person upon whom a sub-
poena or SRO is served pursuant to this
section refuses or fails to comply with
any provision of the subpoena or SRO,
an action may be commenced in the ap-
propriate United States District Court
to enforce the subpoena or SRO.

(m) Documents produced in response
to a subpoena shall be accompanied by
the sworn certification, under penalty
of perjury, of the person to whom the
subpoena was directed or his author-
ized agent that:

(1) A diligent search has been made
for each document responsive to the
subpoena; and

(2) To the best of his knowledge, in-
formation, and belief each document
responsive to the subpoena is being
produced.

(n) Any information furnished in re-
sponse to an SRO shall be accompanied
by the sworn certification, under pen-
alty of perjury, of the person to whom
it was directed or his authorized agent
who actually provides the information
that:

(1) A diligent effort has been made to
provide all information required by the
SRO; and

(2) All information furnished is true,
complete, and correct.

(o) If any document responsive to a
subpoena is not produced or any infor-
mation required by an SRO is not fur-
nished, the certification shall include a
statement setting forth every reason
for failing to comply with the subpoena
or SRO. If a person to whom a sub-
poena or SRO is directed withholds any
document or information because of a
claim of attorney-client or other privi-
lege, the person submitting the certifi-
cation required by paragraph (m) or (n)
of this section also shall submit a writ-
ten list of the documents or the infor-
mation withheld indicating a descrip-
tion of each document or information,
the date of the document, each person
shown on the document as having re-
ceived a copy of the document, each
person shown on the document as hav-
ing prepared or been sent the docu-
ment, the privilege relied upon as the
basis for withholding the document or
information, and an identification of
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the person whose privilege is being as-
serted.

(p) If testimony is taken pursuant to
a subpoena, the Director shall deter-
mine whether the testimony shall be
recorded and the means by which the
testimony is recorded.

(q) A witness whose testimony is re-
corded may procure a copy of his testi-
mony by making a written request for
a copy and paying the appropriate fees.
However, the Director may deny the
request for good cause. Upon proper
identification, any witness or his attor-
ney has the right to inspect the official
transcript of the witness’ own testi-
mony.

(r) The Director may sequester any
person subpoenaed to furnish docu-
ments or give testimony. Unless per-
mitted by the Director, neither a wit-
ness nor his attorney shall be present
during the examination of any other
witnesses.

(s) A witness whose testimony is
taken may be accompanied, rep-
resented and advised by his attorney as
follows:

(1) Upon the initiative of the attor-
ney or witness, the attorney may ad-
vise his client, in confidence, with re-
spect to the question asked his client,
and if the witness refuses to answer
any question, the witness or his attor-
ney is required to briefly state the
legal grounds for such refusal; and

(2) If the witness claims a privilege to
refuse to answer a question on the
grounds of self-incrimination, the wit-
ness must assert the privilege person-
ally.

(t) The Director shall take all nec-
essary action to regulate the course of
testimony and to avoid delay and pre-
vent or restrain contemptuous or ob-
structionist conduct or contemptuous
language. OHA may take actions as the
circumstances may warrant in regard
to any instances where any attorney
refuses to comply with directions or
provisions of this section.

§1003.9 General filing requirements.

(a) Purpose and scope. The provisions
of this section shall apply to all docu-
ments required or permitted to be filed
with the OHA. One copy of each docu-
ment must be filed with the original,
except as provided in paragraph (f) of

§1003.9

this section. A telefax filing of a docu-
ment will be accepted only if imme-
diately followed by the filing by mail
or hand-delivery of the original docu-
ment.

(b) Signing. Any document that is re-
quired to be signed, shall be signed by
the person filing the document. Any
document filed by a duly authorized
representative shall contain a state-
ment by such person certifying that he
is a duly authorized representative. (A
false certification is unlawful under
the provisions of 18 U.S.C. 1001.) The
signature by the person or duly author-
ized representative constitutes a cer-
tificate by the signer that the signer
has read the document and that to the
best of the signer’s knowledge, infor-
mation and belief formed after reason-
able inquiry, the document is well
grounded in fact, warranted under ex-
isting law, and submitted in good faith
and not for any improper purpose such
as to harass or to cause unnecessary
delay. If a document is signed in viola-
tion of this section, OHA may impose
the sanctions specified in section 1003.3
and other sanctions determined to be
appropriate.

(c) Labeling. An application, petition,
or other request for action by the OHA
should be clearly labeled according to
the nature of the action involved both
on the document and on the outside of
the envelope in which the document is
transmitted.

(d) Obligation to supply information. A
person who files an application, peti-
tion, appeal or other request for action
is under a continuing obligation during
the proceeding to provide the OHA
with any new or newly discovered in-
formation that is relevant to that pro-
ceeding. Such information includes,
but is not limited to, information re-
garding any other application, peti-
tion, appeal or request for action that
is subsequently filed by that person
with any DOE office.

(e) The same or related matters. A per-
son who files an application, petition,
appeal or other request for action by
the OHA shall state whether, to the
best knowledge of that person, the
same or related issue, act or trans-
action has been or presently is being
considered or investigated by any other
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DOE office, other federal agency, de-
partment or instrumentality; or by a
state or municipal agency or court; or
by any law enforcement agency, in-
cluding, but not limited to, a consider-
ation or investigation in connection
with any proceeding described in this
part. In addition, the person shall state
whether contact has been made by the
person or one acting on his behalf with
any person who is employed by the
DOE with regard to the same issue, act
or transaction or a related issue, act or
transaction arising out of the same fac-
tual situation; the name of the person
contacted; whether the contact was
verbal or in writing; the nature and
substance of the contact; and the date
or dates of the contact.

(f) Request for confidential treatment.
(1) If any person filing a document with
the OHA claims that some or all of the
information contained in the document
is exempt from the mandatory public
disclosure requirements of the Free-
dom of Information Act (6 U.S.C. 552),
is information referred to in 18 U.S.C.
1905, or is otherwise exempt by law
from public disclosure, and if such per-
son requests the OHA not to disclose
such information, such person shall file
together with the document two copies
of the document from which has been
deleted the information for which such
person wishes to claim confidential
treatment. The person shall indicate in
the original document that it is con-
fidential or contains confidential infor-
mation and must file a statement
specifying the justification for non-dis-
closure of the information for which
confidential treatment is claimed. If
the person states that the information
comes within the exception codified at
5 U.S.C. 552(b)(4) for trade secrets and
commercial or financial information,
such person shall include a statement
specifying why such information is
privileged or confidential. If the person
filing a document does not submit two
copies of the document with the con-
fidential information deleted, the OHA
may assume that there is no objection
to public disclosure of the document in
its entirety.

(2) The OHA retains the right to
make its own determination with re-
gard to any claim of confidentiality,
under criteria specified in 10 CFR

10 CFR Ch. X (1-1-09 Edition)

1004.11. Notice of the decision by the
OHA to deny such claim, in whole or in
part, and an opportunity to respond
shall be given to a person claiming
confidentiality of information no less
than five days prior to its public disclo-
sure.

(g) Bach application, petition or re-
quest for OHA action shall be sub-
mitted as a separate document, even if
the applications, petitions, or requests
deal with the same or a related issue,
act or transaction, or are submitted in
connection with the same proceeding.

§1003.10 Effective date of orders.

Any order issued by the OHA under
this part is effective as against all per-
sons having actual or constructive no-
tice thereof upon issuance, in accord-
ance with its terms, unless and until it
is stayed, modified, suspended, or re-
scinded. An order is deemed to be
issued on the date, as specified in the
order, on which it is signed by the Di-
rector of the OHA or his designee, un-
less the order provides otherwise.

§1003.11 Address for filing documents.

All applications, requests, petitions,
appeals, written communications and
other documents to be submitted to or
filed with the OHA, as provided in this
part or otherwise, shall be addressed to
the Office of Hearings and Appeals,
U.S. Department of Energy, 1000 Inde-
pendence Avenue, SW., Washington, DC
20585-0107. The OHA has facilities for
the receipt of transmissions via FAX,
at FAX Number (202) 426-1415.

[60 FR 15006, Mar. 21, 1995, as amended at 63
FR 58289, Oct. 30, 1998]

§1003.12 Ratification of prior direc-
tives, orders and actions.

All orders and other directives
issued, all proceedings initiated, and
all other actions taken in accordance
with 10 CFR part 205 prior to the effec-
tive date of this part, are hereby con-
firmed and ratified, and shall remain in
full force and effect as if issued under
this part, unless or until they are al-
tered, amended, modified or rescinded
in accordance with the provisions of
this part.
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§1003.13 Public reference room.

A public reference room shall be
maintained at the OHA, 950 L’Enfant
Plaza, S.W., Washington, DC. In this
room, the following information shall
be made available for public inspection
and copying, during normal business
hours:

(a) A list of all persons who have ap-
plied for an exception, or filed an ap-
peal or petition, and a digest of each

application;
(b) Each Decision and Order, with
confidential information deleted,

issued in response to an application for
an exception, petition or other request,
or at the conclusion of an appeal; and

(c) Any other information in the pos-
session of OHA which is required by
statute to be made available for public
inspection and copying, and any other
information that the OHA determines
should be made available to the public.

[60 FR 15006, Mar. 21, 1995, as amended at 63
FR 58289, Oct. 30, 1998]

§1003.14 Notice of proceedings.

At regular intervals, the OHA shall
publish on its Internet World Wide Web
site, a digest of the applications, ap-
peals, petitions and other requests
filed, and a summary of the Decisions
and Orders issued by the OHA, pursu-
ant to proceedings conducted under
this part. The OHA’s web site is located
at http:/www.oha.doe.gov.

[60 FR 15006, Mar. 21, 1995, as amended at 63
FR 58289, Oct. 30, 1998]

Subpart B—Exceptions

§1003.20 Purpose and scope.

(a) This subpart establishes the pro-
cedures for applying for an exception
or exemption, as provided for in section
504 (42 U.S.C. 7194) of the Department
of Energy Organization Act (42 U.S.C.
7101 et seq.), from a rule, regulation or
DOE action having the effect of a rule
as defined by 5 U.S.C. 551(4), based on
an assertion of serious hardship, gross
inequity or unfair distribution of bur-
dens, and for consideration of such ap-
plication by the OHA. The procedures
contained in this subpart may be incor-
porated by reference in another DOE
rule or regulation which invokes the
adjudicatory authority of the Office of

§1003.23

Hearings and Appeals. The procedures
may also be made applicable to pro-
ceedings undertaken at the direction of
an appropriate DOE official if incor-
porated by reference in the delegation.

(b) The filing of an application for an
exception shall not constitute grounds
for noncompliance with the require-
ments from which an exception is
sought, unless a stay has been issued in
accordance with subpart D of this part.

[60 FR 15006, Mar. 21, 1995, as amended at 61
FR 35114, July 5, 1996]

§1003.21 What to file.

A person seeking relief under this
subpart shall file an ‘‘Application for
Exception,” which should be clearly la-
beled as such both on the application
and on the outside of the envelope in
which the application is transmitted,
and shall be in writing. The general fil-
ing requirements stated in §1003.9 shall
be complied with in addition to the re-
quirements stated in this subpart.

§1003.22 Where to file.

All applications for exception shall
be filed with the OHA at the address
provided in §1003.11.

§1003.23

(a) The applicant shall send by
United States mail a copy of the appli-
cation and any subsequent amend-
ments or other documents relating to
the application, or a copy from which
confidential information has been de-
leted in accordance with §1003.9(f), to
each person who is reasonably ascer-
tainable by the applicant as a person
who would be aggrieved by the OHA ac-
tion sought. The copy of the applica-
tion shall be accompanied by a state-
ment that the person may submit com-
ments regarding the application within
10 days. The application filed with the
OHA shall include certification to the
OHA that the applicant has complied
with the requirements of this para-
graph and shall include the names and
addresses of each person to whom a
copy of the application was sent.

(b) Notwithstanding the provision of
paragraph (a) of this section, if an ap-
plicant determines that compliance
with paragraph (a) of this section
would be impracticable, the applicant
shall:

Notice.
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(1) Comply with the requirements of
paragraph (a) of this section with re-
gard to those persons whom it is rea-
sonable and practicable to notify; and

(2) Include with the application a de-
scription of the persons or class or
classes of persons to whom notice was
sent. The OHA may require the appli-
cant to provide additional or alter-
native notice, may determine that the
notice required by paragraph (a) of this
section is not impracticable, or may
determine that notice should be pub-
lished in the FEDERAL REGISTER.

(c) The OHA shall serve notice on any
other person readily identified by the
OHA as one who would be aggrieved by
the OHA action sought and may serve
notice on any other person that writ-
ten comments regarding the applica-
tion will be accepted if filed within 10
days of service of such notice.

(d) Any person submitting written
comments to the OHA with respect to
an application filed under this subpart
shall send a copy of the comments, or
a copy from which confidential infor-
mation has been deleted in accordance
with §1003.9(f), to the applicant. The
person shall certify to the OHA that he
has complied with the requirements of
this paragraph. The OHA may notify
other persons participating in the pro-
ceeding of such comments and provide
an opportunity for such persons to re-
spond.

§1003.24 Contents.

(a) The application shall contain a
full and complete statement of all rel-
evant facts pertaining to the cir-
cumstances, act or transaction that is
the subject of the application and to
the OHA action sought. Such facts
shall include the names and addresses
of all affected persons (if reasonably
ascertainable); a complete statement
of the business or other reasons that
justify the act or transaction; a de-
scription of the acts or transactions
that would be affected by the requested
OHA action; and a full discussion of the
pertinent provisions and relevant facts
contained in the documents submitted
with the application. Copies of all rel-
evant contracts, agreements, leases, in-
struments, and other documents shall
be submitted with the application.
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(b) The applicant shall state whether
he requests or intends to request that
there be a conference or hearing re-
garding the application. Any request
not made at the time the application is
filed shall be made as soon thereafter
as possible. The request and the OHA
determination on the request shall be
made in accordance with subpart F of
this part.

(c) The application shall include a
discussion of all relevant authorities,
including, but not limited to, DOE
rules, regulations, and decisions on ap-
peals and exceptions relied upon to
support the particular action sought
therein.

(d) The application shall specify the
exact nature and extent of the relief re-
quested.

§1003.25 OHA evaluation.

(a)(1) OHA may initiate an investiga-
tion of any statement in an application
and utilize in its evaluation any rel-
evant facts obtained by such investiga-
tion. The OHA may solicit and accept
submissions from third persons rel-
evant to any application provided that
the applicant is afforded an oppor-
tunity to respond to all third person
submissions. In evaluating an applica-
tion, the OHA may consider any other
source of information. The OHA on its
own initiative may convene a hearing
or conference, if, in its discretion, it
considers that such hearing or con-
ference will advance its evaluation of
the application. The OHA may issue
appropriate orders as warranted in the
proceeding.

(2) If the OHA determines that there
is insufficient information upon which
to base a decision and if upon request
additional information is not sub-
mitted by the applicant, the OHA may
dismiss the application without preju-
dice. If the failure to supply additional
information is repeated or willful, the
OHA may dismiss the application with
prejudice. If the applicant fails to pro-
vide the notice required by §1003.23, the
OHA may dismiss the application with-
out prejudice.

(b)(1) The OHA shall consider an ap-
plication for an exception only when it
determines that a more appropriate
proceeding is not provided by DOE reg-
ulations.
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(2) An application for an exception
may be granted to alleviate or prevent
serious hardship, gross inequity or un-
fair distribution of burdens.

(3) An application for an exception
shall be decided in a manner that is, to
the extent possible, consistent with the
disposition of previous applications for
exception.

§1003.26 Decision and Order.

(a) Upon consideration of the applica-
tion and other relevant information re-
ceived or obtained during the pro-
ceeding, the OHA shall issue an order
granting or denying the application, in
whole or in part.

(b) The Decision and Order shall in-
clude a written statement setting forth
the relevant facts and the legal basis of
the order. The Decision and Order shall
provide that any person aggrieved
thereby may file an appeal in accord-
ance with §1003.27.

(c) The OHA shall serve a copy of the
Decision and Order upon the applicant,
any other person who participated in
the proceeding, and upon any other
person readily identifiable by the OHA
as one who is aggrieved by such Deci-
sion and Order.

§1003.27 Appeal of exception order.

(a) Except as provided in paragraph
(b) of this section, any person ag-
grieved by an order issued by the OHA
under this subpart may file an appeal
with the OHA in accordance with sub-
part C of this part. Any appeal filed
under this paragraph must be filed
within 30 days of service, or construc-
tive service under §1003.14, of the order
from which the appeal is taken.

(b) Any person aggrieved or adversely
affected by the denial of a request for
exception relief filed pursuant to §504
of the Department of Energy Organiza-
tion Act (42 U.S.C. 7194) may appeal to
the Federal Energy Regulatory Com-
mission, in accordance with the Com-
mission’s regulations.

Subpart C—Appeals

§1003.30 Purpose and scope.

This subpart establishes the proce-
dures for the filing of an administra-
tive appeal of a DOE order and for the
consideration of the appeal by the Of-

§1003.34

fice of Hearings and Appeals. Unless a
program rule or regulation or a DOE
delegation of authority provides other-
wise, a person aggrieved by a DOE
order appealable under this subpart has
not exhausted his or her administra-
tive remedies until an appeal has been
filed under this subpart and an order
granting or denying the appeal has
been issued. A person filing an appeal
must also file an ‘‘Application for
Stay’” under subpart D of this part if
the grant of a stay is necessary under
Section 10(c) of the Administrative
Procedure Act (5 U.S.C. 704) to preclude
judicial review pending final action on
the appeal.

§1003.31 Who may file.

Any person may file an appeal under
this subpart who is so authorized by
§1003.27, a program rule or regulation,
or a DOE delegation of authority.

§1003.32 What to file.

A person filing under this subpart
shall file an ‘““Appeal of Order” which
should be clearly labeled as such both
on the appeal and on the outside of the
envelope in which the appeal is trans-
mitted, and shall be in writing. The
general filing requirements stated in
§1003.9 shall be complied with in addi-
tion to the requirements stated in this
subpart.

§1003.33 Where to file.

The appeal shall be filed with the
OHA at the address provided in
§1003.11.

§1003.34 Notice.

(a) The appellant shall send by
United States mail a copy of the appeal
and any subsequent amendments or
other documents relating to the ap-
peal, or a copy from which confidential
information has been deleted in accord-
ance with §1003.9(f), to each person who
is reasonably ascertainable by the ap-
pellant as a person who would be ag-
grieved by the OHA action sought, in-
cluding those who participated in the
process that led to the issuance of the
order from which the appeal has been
taken. The copy of the appeal shall be
accompanied by a statement that the
person may submit comments regard-
ing the appeal to the OHA within 10
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days. The appeal filed with the OHA
shall include certification to the OHA
that the appellant has complied with
the requirements of this paragraph and
shall include the names and addresses
of each person to whom a copy of the
appeal was sent.

(b) Notwithstanding the provisions of
paragraph (a) of this section, if any ap-
pellant determines that compliance
with paragraph (a) of this section
would be impracticable, the appellant
shall:

(1) Comply with the requirements of
paragraph (a) of this section with re-
gard to those persons whom it is rea-
sonable and possible to notify; and

(2) Include with the appeal a descrip-
tion of the persons or class or classes of
persons to whom notice was not sent.
The OHA may require the appellant to
provide additional or alternative no-
tice, may determine that the notice re-
quired by paragraph (a) of this section
is not impracticable, or may determine
that notice should be published in the
FEDERAL REGISTER.

(c) The OHA shall serve notice on any
other person readily identifiable by the
OHA as one who would be aggrieved by
the OHA action sought and may serve
notice on any other person that writ-
ten comments regarding the appeal
will be accepted if filed within 10 days
of the service of that notice.

(d) Any person submitting written
comments to the OHA with respect to
an appeal filed under this subpart shall
send a copy of the comments, or a copy
from which confidential information
has been deleted in accordance with
§1003.9(f), to the appellant. The person
shall certify to the OHA that he has
complied with the requirements of this
paragraph. The OHA may notify other
persons participating in the proceeding
of such comments and provide an op-
portunity for such persons to respond.

§1003.35 Contents.

(a) The appeal shall contain a concise
statement of grounds upon which it is
brought and a description of the relief
sought. It shall include a discussion of
all relevant authorities, including, but
not limited to, DOE rules, regulations,
and decisions on appeals and excep-
tions relied upon to support the appeal.
If the appeal includes a request for re-
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lief based on significantly changed cir-
cumstances, there shall be a complete
description of the events, acts, or
transactions that comprise the signifi-
cantly changed circumstances, and the
appellant shall state why, if the signifi-
cantly changed circumstance is new or
newly discovered facts, such facts were
not or could not have been presented
during the process that led to the
issuance of the order from which the
appeal has been taken. For purposes of
this subpart, the term ‘‘significantly
changed circumstances’ shall mean—

(1) The discovery of material facts
that were not known or could not have
been known at the time of the process
that led to the issuance of the order
from which the appeal has been taken;

(2) The discovery of a law, rule, regu-
lation, order or decision on an appeal
or any exception that was in effect at
the time of the process that led to the
issuance of the order from which the
appeal has been taken, and which, if
such had been made known to DOE,
would have been relevant and would
have substantially altered the out-
come; or

(3) A substantial change in the facts
or circumstances upon which an out-
standing and continuing order affect-
ing the appellant was issued, which
change has occurred during the inter-
val between issuance of the order and
the date of the appeal and was caused
by forces or circumstances beyond the
control of the appellant.

(b) A copy of the order that is the
subject of the appeal shall be sub-
mitted with the appeal.

(c) The appellant shall state whether
he requests or intends to request that
there be a conference or hearing re-
garding the appeal. Any request not
made at the time the appeal is filed
shall be made as soon thereafter as pos-
sible. The request and the OHA deter-
mination on the request shall be made
in accordance with subpart F of this
part.

§1003.36 OHA evaluation.

(a)(1) The OHA may initiate an inves-
tigation of any statement in an appeal
and utilize in its evaluation any rel-
evant facts obtained by such investiga-
tion. The OHA may solicit and accept
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submissions from third persons rel-
evant to any appeal provided that the
appellant is afforded an opportunity to
respond to all third person submis-
sions. In evaluating an appeal, the OHA
may consider any other source of infor-
mation. The OHA on its own initiative
may convene a conference or hearing
if, in its discretion, it considers that
such conference or hearing will ad-
vance its evaluation of the appeal.

(2) If the OHA determines that there
is insufficient information upon which
to base a decision and if, upon request,
the necessary additional information is
not submitted, the OHA may dismiss
the appeal with leave to refile within a
specified time. If the failure to supply
additional information is repeated or
willful, the OHA may dismiss the ap-
peal with prejudice. If the appellant
fails to provide the notice required by
§1003.34, the OHA may dismiss the ap-
peal without prejudice.

(b) The OHA may issue an order sum-
marily denying the appeal if—

(1) It is not filed in a timely manner,
unless good cause is shown; or

(2) It is defective on its face for fail-
ure to state, and to present facts and
legal argument in support thereof, that
the DOE action was erroneous in fact
or in law, or that it was arbitrary or
capricious.

(c) The OHA may deny any appeal if
the appellant does not establish that—

(1) The appeal was filed by a person
aggrieved by a DOE action;

(2) The DOE’s action was erroneous
in fact or in law; or

(3) The DOE’s action was arbitrary or
capricious.

§1003.37 Decision and Order.

(a) Upon consideration of the appeal
and other relevant information re-
ceived or obtained during the pro-
ceeding, the OHA shall enter an appro-
priate order, which may include the
modification of the order that is the
subject of the appeal.

(b) The Decision and Order shall in-
clude a written statement setting forth
the relevant facts and the legal basis of
the Decision and Order. The Decision
and Order shall state that it is a final
order of the DOE of which the appel-
lant may seek judicial review.

§1003.43

(c) The OHA shall serve a copy of the
Decision and Order upon the appellant,
any other person who participated in
the proceeding, and upon any other
person readily identifiable by the OHA
as one who is aggrieved by such Deci-
sion and Order.

Subpart D—Stays

§1003.40 Purpose and scope.

(a) This subpart establishes the pro-
cedures for applying for a stay. It also
specifies the nature of the relief which
may be effectuated through the ap-
proval of a stay.

(b) An application for a stay will be
considered if it is incident to a submis-
sion over which OHA has jurisdiction.
An application for stay may also be
considered if the stay is requested
pending judicial review of an order
issued by the OHA.

(c) All applicable DOE rules, regula-
tions, orders, and generally applicable
requirements shall be complied with
unless and until an application for a
stay is granted.

§1003.41 What to file.

A person filing under this subpart
shall file an ‘‘Application for Stay”’
which should be clearly labeled as such
both on the application and on the out-
side of the envelope in which the appli-
cation is transmitted. The application
shall be in writing. The general filing
requirements stated in §1003.9 shall be
complied with in addition to the re-
quirements stated in this subpart.

§1003.42 Where to file.

An Application for Stay shall be filed
with the OHA at the address provided
in §1003.11.

§1003.43 Notice.

(a) An applicant for stay shall notify
each person readily identifiable as one
who will be directly aggrieved by the
OHA action sought that it has filed an
Application for Stay. The applicant
shall serve the application on each
identified person and shall notify each
such person that the OHA will receive
and endeavor to consider, subject to
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time constraints imposed by the ur-
gency of the proceeding, written com-
ments on the application that are sub-
mitted immediately.

(b) Any person submitting written
comments to the OHA with respect to
an application filed under this subpart
shall send a copy of the comments, or
a copy from which confidential infor-
mation has been deleted in accordance
with §1003.9(f), to the applicant. The
person shall certify to the OHA that he
has complied with the requirements of
this paragraph. The OHA may notify
other persons participating in the pro-
ceeding of such comments and provide
an opportunity for such persons to re-
spond.

(c) The OHA shall require the appli-
cant to take reasonable measures de-
pending on the circumstances and ur-
gency of the case to notify each person
readily identified as one that would be
directly aggrieved by the OHA action
sought of the date, time and place of
any hearing or other proceedings in the
matter. However, if the Director of the
OHA concludes that the circumstances
presented by the applicant justify im-
mediate action, the OHA may issue a
Decision on the Application for Stay
prior to receipt of written comments or
the oral presentation of views by ad-
versely affected parties.

§1003.44 Contents.

(a) An Application for Stay shall con-
tain a full and complete statement of
all relevant facts pertaining to the act
or transaction that is the subject of
the application and to the OHA action
sought. Such facts shall include, but
not be limited to, all information that
relates to satisfaction of the criteria in
§1003.45(b).

(b) The application shall include a
description of the proceeding incident
to which the stay is being sought. This
description shall contain a discussion
of all DOE actions relevant to the pro-
ceeding.

(c) The applicant shall state whether
he requests that a conference or hear-
ing be convened regarding the applica-
tion, as provided in subpart F of this
part.
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§1003.45 OHA evaluation.

(a)(1) The OHA may initiate an inves-
tigation of any statement in an appli-
cation and utilize in its evaluation any
relevant facts obtained by such inves-
tigation. The OHA may order the sub-
mission of additional information, and
may solicit and accept submissions
from third persons relevant to an appli-
cation provided that the applicant is
afforded an opportunity to respond to
all third person submissions. In evalu-
ating an application, the OHA may also
consider any other source of informa-
tion, and may conduct hearings or con-
ferences either in response to requests
by parties in the proceeding or on its
own initiative.

(2) If the OHA determines that there
is insufficient information upon which
to base a decision and if upon request
additional information is not sub-
mitted by the applicant, the OHA may
dismiss the application without preju-
dice. If the failure to supply additional
information is repeated or willful, the
OHA may dismiss the application with
prejudice.

(3) The OHA shall process applica-
tions for stay as expeditiously as pos-
sible. When administratively feasible,
the OHA shall grant or deny an Appli-
cation for Stay within 10 business days
after receipt of the application.

(4) Notwithstanding any other provi-
sion of the DOE regulations, the OHA
may make a decision on any Applica-
tion for Stay prior to the receipt of
written comments.

(b) The criteria to be considered and
weighed by the OHA in determining
whether a stay should be granted are:

(1) Whether a showing has been made
that an irreparable injury will result in
the event that the stay is denied;

(2) Whether a showing has been made
that a denial of the stay will result in
a more immediate hardship or inequity
to the applicant than a grant of the
stay would cause to other persons af-
fected by the proceeding;

(3) Whether a showing has been made
that it would be desirable for public
policy reasons to grant immediate re-
lief pending a decision by OHA on the
merits;

(4) Whether a showing has been made
that it is impossible for the applicant
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to fulfill the requirements of an out-
standing order or regulatory provision;
and

(5) Whether a showing has been made
that there is a strong likelihood of suc-
cess on the merits.

§1003.46 Decision and Order.

(a) In reaching a decision with re-
spect to an Application for Stay, the
OHA shall consider all relevant infor-
mation in the record. An Application
for Stay may be decided by the
issuance of an order either during the
course of a hearing or conference in
which an official transcript is main-
tained or in a separate written Deci-
sion and Order. Any such order shall
include a statement of the relevant
facts and the legal basis of the deci-
sion. The approval or denial of a stay is
not an order of the OHA that is subject
to administrative or judicial review.

(b) In its discretion and upon a deter-
mination that it would be desirable to
do so in order to further the objectives
stated in the regulations or in the stat-
utes the DOE is responsible for admin-
istering, the OHA may order a stay on
its own initiative.

Subpart E—Modification or
Rescission

§1003.50 Purpose and scope.

This subpart establishes the proce-
dures for the filing of an application
for modification or rescission of a DOE
order. An application for modification
or rescission is a summary proceeding
that will be initiated only if the cri-
teria described in §1003.55(b) are satis-
fied.

§1003.51 What to file.

A person filing under this subpart
shall file an ‘‘Application for Modifica-
tion (or Rescission),”” which should be
clearly labeled as such both on the ap-
plication and on the outside of the en-
velope in which the application is
transmitted, and shall be in writing.
The general filing requirements stated
in §1003.9 shall be complied with in ad-
dition to the requirements stated in
this subpart.

§1003.53

§1003.52 Where to file.

The application shall be filed with
the OHA at the address provided in
§1003.11.

§1003.53 Notice.

(a) The applicant shall send by
United States mail a copy of the appli-
cation and any subsequent amend-
ments or other documents relating to
the application, from which confiden-
tial information has been deleted in ac-
cordance with §1003.9(f), to each person
who is reasonably ascertainable by the
applicant as a person who would be ag-
grieved by the OHA action sought, in-
cluding persons who participated in the
process that led to the issuance of the
order for which the modification or re-
scission is sought. The copy of the ap-
plication shall be accompanied by a
statement that the person may submit
comments regarding the application to
the OHA within 10 days. The applica-
tion filed with the OHA shall include
certification to the OHA that the appli-
cant has complied with the require-
ments of this paragraph and shall in-
clude the names and addresses of all
persons to whom a copy of the applica-
tion was sent.

(b) If an applicant determines that
compliance with paragraph (a) of this
section would be impracticable, the ap-
plicant shall:

(1) Comply with the requirements of
paragraph (a) of this section with re-
gard to those persons whom it is rea-
sonable and possible to notify; and

(2) Include with the application a de-
scription of the persons or class or
classes of persons to whom notice was
not sent. The OHA may require the ap-
plicant to provide additional or alter-
native notice, may determine that the
notice required by paragraph (a) of this
section is not impracticable, or may
determine that notice should be pub-
lished in the FEDERAL REGISTER.

(c) The OHA shall serve notice on any
other person readily identifiable by the
OHA as one who would be aggrieved by
the OHA action sought and may serve
notice on any other person that writ-
ten comments regarding the applica-
tion will be accepted if filed within 10
days of service of that notice.

(d) Any person submitting written
comments to the OHA with respect to
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an application filed under this subpart
shall send a copy of the comments, or
a copy from which confidential infor-
mation has been deleted in accordance
with §1003.9(f), to the applicant. The
person shall certify to the OHA that he
has complied with the requirement of
this paragraph. The OHA may notify
other persons participating in the pro-
ceeding of such comments and provide
an opportunity for such persons to re-
spond.

§1003.54 Contents.

(a) The application shall contain a
full and complete statement of all rel-
evant facts pertaining to the cir-
cumstances, act or transaction that is
the subject of the application and to
the OHA action sought. Such facts
shall include the names and addresses
of all affected persons (if reasonably
ascertainable), a complete statement
of the business or other reasons that
justify the act or transaction, a de-
scription of the acts or transactions
that would be affected by the requested
action, and a full description of the
pertinent provisions and relevant facts
contained in any relevant documents.
Copies of all contracts, agreements,
leases, instruments, and other docu-
ments relevant to the application shall
be submitted to the OHA upon its re-
quest. A copy of the order of which
modification or rescission is sought
shall be included with the application.

(b) The applicant shall state whether
he requests or intends to request that
there be a conference regarding the ap-
plication. Any request not made at the
time the application is filed shall be
made as soon thereafter as possible.
The request and the OHA determina-
tion on the request shall be made in ac-
cordance with subpart F of this part.

(c) The applicant shall fully describe
the events, acts, or transactions that
comprise the significantly changed cir-
cumstances, as defined in §1003.55(b)(2),
upon which the application is based.
The applicant shall state why, if the
significantly changed circumstance is
new or newly discovered facts, such
facts were not or could not have been
presented during the process that led
to the issuance of the order for which
modification or rescission is sought.

10 CFR Ch. X (1-1-09 Edition)

(d) The application shall include a
discussion of all relevant authorities,
including, but not limited to, DOE
rules, regulations, and decisions on ap-
peal and exceptions relied upon to sup-
port the action sought therein.

§1003.55 OHA evaluation.

(a)(1) The OHA may initiate an inves-
tigation of any statement in an appli-
cation and utilize in its evaluation any
relevant facts obtained by such inves-
tigation. The OHA may solicit and ac-
cept submissions from third persons
relevant to any application for modi-
fication or rescission provided that the
applicant is afforded an opportunity to
respond to all third person submis-
sions. In evaluating an application for
modification or rescission, the OHA
may convene a conference, on its own
initiative, if, in its discretion, it con-
siders that such conference will ad-
vance its evaluation of the application.

(2) If the OHA determines that there
is insufficient information upon which
to base a decision and if upon request
the necessary additional information is
not submitted, the OHA may dismiss
the application without prejudice. If
the failure to supply additional infor-
mation is repeated or willful, the OHA
may dismiss the application with prej-
udice. If the applicant fails to provide
the notice required by §1003.53, the
OHA may dismiss the application with-
out prejudice.

(b)(1) An application for modification
or rescission of an order shall be proc-
essed only if—

(i) The application demonstrates that
it is based on significantly changed cir-
cumstances; and

(ii) The period within which a person
may file an appeal has lapsed or, if an
appeal has been filed, a final order has
been issued.

(2) For purposes of this subpart, the
term  ‘‘significantly changed cir-
cumstances’ shall mean—

(i) The discovery of material facts
that were not known or could not have
been known at the time of the pro-
ceeding and action upon which the ap-
plication is based;

(ii) The discovery of a law, rule, regu-
lation, order or decision on appeal or
exception that was in effect at the time
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of the proceeding upon which the appli-
cation is based and which, if such had
been made known to the OHA, would
have been relevant to the proceeding
and would have substantially altered
the outcome; or

(iii) There has been a substantial
change in the facts or circumstances
upon which an outstanding and con-
tinuing order of the OHA affecting the
applicant was issued, which change has
occurred during the interval between
issuance of such order and the date of
the application and was caused by
forces or circumstances beyond the
control of the applicant.

§1003.56 Decision and Order.

(a) Upon consideration of the applica-
tion and other relevant information re-
ceived or obtained during the pro-
ceeding, the OHA shall issue a Decision
and Order granting or denying the ap-
plication.

(b) The Decision and Order shall in-
clude a written statement setting forth
the relevant facts and the legal basis of
the Decision and Order. When appro-
priate, the Decision and Order shall
state that it is a final order of which
the applicant may seek judicial review.

(c) The OHA shall serve a copy of the
Decision and Order upon the applicant,
any other person who participated in
the proceeding and upon any other per-
son readily identifiable by the OHA as
one who is aggrieved by such Decision
and Order.

Subpart F—Conferences and
Hearings

§1003.60 Purpose and scope.

This subpart establishes the proce-
dures for requesting and conducting an
OHA conference or hearing. Such pro-
ceedings shall be convened in the dis-
cretion of the OHA, consistent with
OHA requirements.

§1003.61 Conferences.

(a) The OHA in its discretion may di-
rect that a conference be convened, on
its own initiative or upon request by a
person, when it appears that such con-
ference will materially advance the
proceeding. The determination as to
who may attend a conference convened
under this subpart shall be in the dis-

§1003.62

cretion of the OHA, but a conference
will usually not be open to the public.

(b) A conference may be requested in
connection with any proceeding of the
OHA by any person who would be ag-
grieved by that proceeding. The re-
quest may be made in writing or ver-
bally, but must include a specific show-
ing as to why such conference will ma-
terially advance the proceeding. The
request shall be addressed to the OHA,
as provided in §1003.11.

(c) A conference may only be con-
vened after actual notice of the time,
place and nature of the conference is
provided to the person who requested
the conference.

(d) When a conference is convened in
accordance with this section, each per-
son may present views as to the issues
involved. Documentary evidence may
be presented at the conference, but will
be treated as if submitted in the reg-
ular course of the proceeding. A tran-
script of the conference will not usu-
ally be prepared. However, the OHA in
its discretion may have a verbatim
transcript prepared.

(e) Because a conference is solely for
the exchange of views incident to a
proceeding, there will be no formal re-
ports or findings unless the OHA in its
discretion determines that such would
be advisable.

§1003.62 Hearings.

(a) The OHA in its discretion may di-
rect that a hearing be convened on its
own initiative or upon request by a
person, when it appears that such hear-
ing will materially advance the pro-
ceeding. All hearings convened pursu-
ant to this subpart shall be conducted
by the Director of the OHA or his des-
ignee. The determination as to who
may attend a hearing convened under
this subpart shall be in the discretion
of OHA. Hearings will be open to the
public, but may be closed at the discre-
tion of OHA if the reason is put in the
record.

(b) A hearing may be requested by an
applicant, appellant, or any other per-
son who would be aggrieved by the
OHA action sought. The request shall
be in writing and shall include a spe-
cific showing as to why such hearing
will materially advance the pro-
ceeding. The request shall be addressed
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to the OHA at the address provided in
§1003.11.

(¢) A hearing may be convened only
after actual notice of the time, place,
and nature of the hearing is provided
both to the applicant or appellant and
to any other person readily identifiable
by the OHA as one who would be ag-
grieved by the OHA action involved.
The notice shall include, as appro-
priate:

(1) A statement that such person may
participate in the hearing; or

(2) A statement that such person may
request a separate conference or hear-
ing regarding the application or appeal.

(d) When a hearing is convened in ac-
cordance with this section, each person
may present views as to the issue or
issues involved. Documentary evidence
may be presented at the hearing, but
will be treated as if submitted in the
regular course of the proceeding. A
transcript of the hearing will be pre-
pared.

(e) If material factual issues remain
in dispute after an application or ap-
peal has been filed, the Director of the
OHA or his designee may issue an order
convening an evidentiary hearing in
which witnesses shall testify under
oath, subject to cross-examination, for
the record and in the presence of a Pre-
siding Officer. A Motion for Evi-
dentiary Hearing should specify the
type of witness or witnesses whose tes-
timony is sought, the scope of ques-
tioning that is anticipated, and the rel-
evance of the questioning to the pro-
ceeding. A motion may be summarily
denied for lack of sufficient specificity,
because an evidentiary hearing would
place an undue burden on another per-
son or the DOE, or because an evi-
dentiary hearing would cause undue
delay.

(f) A Motion for Evidentiary Hearing
must be served on any person from
whom information is sought and on
parties to the underlying administra-
tive action. Any person who wishes to
respond to a Motion for Evidentiary
Hearing must do so within ten days of
service.

(g) In reaching a decision with re-
spect to a request for a hearing or mo-
tion filed under this subpart, the OHA
shall consider all relevant information
in the record. If an order is issued
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granting a hearing or evidentiary hear-
ing, in whole or in part, the order shall
specify the parties, any limitations on
the participation of a party, and the
issues to be considered. An order of the
OHA issued under this section is an in-
terlocutory order which is subject to
further administrative review or ap-
peal only upon issuance of a final Deci-
sion and Order in the proceeding con-
cerned.

(h) At any evidentiary hearing, the
parties shall have the opportunity to
present material evidence that directly
relates to a particular issue set forth
for hearing. The Presiding Officer may
administer oaths or affirmations, rule
on objections to the presentation of
evidence, receive relevant material, re-
quire the advance submission of docu-
ments offered as evidence, dispose of
procedural requests, determine the for-
mat of the hearing, modify any order
granting a Motion for Evidentiary
Hearing, direct that written motions,
documents or briefs be filed with re-
spect to issues raised during the course
of the hearing, ask questions of wit-
nesses, issue subpoenas, direct that
documentary evidence be served upon
other parties (under protective order if
such evidence is deemed confidential)
and otherwise regulate the conduct of
the hearing.

Subpart G—Private Grievances
and Redress

§1003.70 Purpose and scope.

The OHA shall receive and consider
petitions that seek special redress re-
lief or other extraordinary assistance
as provided for in the Federal Energy
Administration Act of 1974, Section 21
(156 U.S.C. 780), apart from or in addi-
tion to the other proceedings described
in this part. This subpart may also
apply if cross referenced in another
DOE rule or regulation, or in a DOE
delegation of authority. Petitions
under this subpart shall include those
seeking special assistance based on an
assertion that DOE is not complying
with its rules, regulations, or orders.

§1003.71 Who may file.

Any person may file a petition under
this subpart who is adversely affected
by any DOE rule, regulation or order
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subject to 15 U.S.C. 780 or who is so au-
thorized by a program rule or regula-
tion or a DOE delegation of authority.

§1003.72 What to file.

The person seeking relief under this
subpart shall file a ‘“‘Petition for Spe-
cial Redress or Other Relief,” which
shall be clearly labeled as such both on
the petition and on the outside of the
envelope in which it is transmitted,
and shall be in writing. The general fil-
ing requirements stated in §1003.9 shall
be complied with in addition to the re-
quirements stated in this subpart.

§1003.73 Where to file.
A petition shall be filed with the

OHA at the address provided in
§1003.11.
§1003.74 Notice.

(a) The person filing the petition, ex-
cept a petition that asserts that the
DOE is not complying with agency
rules, regulations, or orders, shall send
by United States mail a copy of the pe-
tition and any subsequent amendments
or other documents relating to the pe-
tition, or a copy from which confiden-
tial information has been deleted in ac-
cordance with §1003.9(f), to each person
who is reasonably ascertainable by the
petitioner as a person who would be ag-
grieved by the OHA action sought. The
copy of the petition shall be accom-
panied by a statement that the person
may submit comments regarding the
petition to the OHA within 10 days.
The copy filed with the OHA shall in-
clude certification that the require-
ments of this paragraph have been
complied with and shall include the
names and addresses of each person to
whom a copy of the petition was sent.

(b) Notwithstanding the provisions of
paragraph (a) of this section, if the pe-
titioner determines that compliance
with paragraph (a) of this section
would be impracticable, the petitioner
shall:

(1) Comply with the requirements of
paragraph (a) of this section with re-
gard to those persons whom it is rea-
sonable and practicable to notify; and

(2) Include with the petition a de-
scription of the persons or class or
classes of persons to whom notice was
not sent.

§1003.76

(3) The OHA may require the peti-
tioner to provide additional or alter-
native notice, or may determine that
the notice required by paragraph (a) of
this section is not impracticable, or
may determine that notice should be
published in the FEDERAL REGISTER.

(c) The OHA shall serve notice on any
other person readily identifiable by the
OHA as one who would be aggrieved by
the OHA action sought and may serve
notice on any other person that writ-
ten comments regarding the petition
will be accepted if filed within 10 days
of service of that notice.

(d) Any person submitting written
comments to the OHA regarding a peti-
tion filed under his subpart shall send
a copy of the comments, or a copy from
which confidential information has
been deleted in accordance with
§1003.9(f), to the petitioner. The person
shall certify to the OHA that he has
complied with the requirements of this
paragraph. The OHA may notify other
persons participating in the proceeding
of such comments and provide an op-
portunity for such persons to respond.

§1003.75 Contents.

The petition shall contain a full and
complete statement of all relevant
facts pertaining to the circumstances,
act or transaction that is the subject of
the petition and to the OHA action
sought. Such facts shall include, but
not be limited to, the names and ad-
dresses of all affected persons (if rea-
sonably ascertainable); a complete
statement of the business or other rea-
sons that justify the act or trans-
action, if applicable; a description of
the act or transaction, if applicable; a
description of the acts or transactions
that would be affected by the requested
action; a full discussion of the perti-
nent provisions and relevant facts con-
tained in the documents submitted
with the petition, and an explanation
of how the petitioner is aggrieved by
DOE’s position. Copies of all contracts,
agreements, leases, instruments, and
other documents relevant to the peti-
tion shall be submitted to the OHA
upon its request.

§1003.76 OHA evaluation of request.

(a)(1) The OHA may initiate an inves-
tigation of any statement in a petition
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and utilize in its evaluation any rel-
evant facts obtained by such investiga-
tion. The OHA may solicit and accept
submissions from third persons rel-
evant to any petition provided that the
petitioner is afforded an opportunity to
respond to all third person submis-
sions. In evaluating a petition, the
OHA may consider any other source of
information. The OHA on its own ini-
tiative may convene a conference, if, in
its discretion, it considers that such
will advance its evaluation of the peti-
tion.

(2) If the OHA determines that there
is insufficient information upon which
to base a decision and if, upon request,
the necessary additional information is
not submitted, the OHA may dismiss
the petition without prejudice. If the
failure to supply additional informa-
tion is repeated or willful, the OHA
may dismiss the petition with preju-
dice. If the petitioner fails to provide
the notice required by §1003.74, the
OHA may dismiss the petition without
prejudice.

(b)(1) The OHA will dismiss without
prejudice a ‘‘Petition for Special Re-
dress or Other Relief”’ if it determines
that another more appropriate pro-
ceeding is provided by this part.

(2) The OHA will dismiss with preju-
dice a ‘“‘Petition for Special Redress or
Other Relief’’ filed by a person who has
exhausted his administrative remedies
with respect to any proceeding pro-
vided by this part, and received a final
order therefrom that addresses the
same issue or transaction.

§1003.77 Decision and Order.

(a) Upon consideration of the petition
and other relevant information re-
ceived or obtained during the pro-
ceeding, the OHA will issue a Decision
and Order granting or denying the peti-
tion.

(b) The Decision and Order denying
or granting the petition shall include a
written statement setting forth the
relevant facts and legal basis for the
Decision and Order. Such Decision and
Order shall state that it is a final order
of the DOE of which the petitioner may
seek judicial review.
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PART 1004—FREEDOM OF
INFORMATION

Sec.

1004.1 Purpose and scope.

1004.2 Definitions.

1004.3 Public reading facilities and policy
on contractor records.

1004.4 Elements of a request.

1004.5 Processing requests for records.

1004.6 Requests for classified records.

1004.7 Responses by authorizing officials:
Form and content.

1004.8 Appeals of initial denials.

1004.9 Fees for providing records.

1004.10 Exemptions.

1004.11 Handling information of a private
business, foreign government, or an
international organization.

1004.12 Computation of time.

AUTHORITY: 5 U.S.C. 552.

SOURCE: 53 FR 15661, May 3, 1988, unless
otherwise noted.

§1004.1 Purpose and scope.

This part contains the regulations of
the Department of Energy (DOE) that
implement 5 U.S.C. 552, Pub. L. 89-487,
as amended by Pub. L. 93-502, 88 Stat.
1561, by Pub. L. 94-409, 90 Stat. 1241, and
by Pub. L. 99-570, 100 Stat. 3207-49. The
regulations of this part provide infor-
mation concerning the procedures by
which records may be requested from
all DOE offices, excluding the Federal
Energy Regulatory Commission
(FERC). Records of the DOE made
available pursuant to the requirements
of 5 U.S.C. 552 shall be furnished to
members of the public as prescribed by
this part. Persons seeking information
or records of the DOE may find it help-
ful to consult with a DOE Freedom of
Information Officer before invoking
the formal procedures set out below.
To the extent permitted by other laws,
the DOE will make records available
which it is authorized to withhold
under 5 U.S.C. 552 whenever it deter-
mines that such disclosure is in the
public interest.

§1004.2 Definitions.

As used in this part:

(a) Appeal Authority means the Office
of Hearings and Appeals.

(b) Authoricing or Denying Official
means that DOE officer as identified by
the Directorate of Administration by
separate directive, having custody of or
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responsibility for records requested
under 5 U.S.C. 552. In DOE Head-
quarters, the term refers to The Free-
dom of Information Officer as defined
below and officials who report directly
to either the Office of the Secretary or
a Secretarial Officer as also defined
below. In the Field Offices, the term re-
fers to the head of a field location iden-
tified in §1004.2(h) and the heads of
field offices to which they provide ad-
ministrative support and have dele-
gated this authority.

(c) ‘Commercial use’ request refers to a
request from or on behalf of one who
seeks information for a use or purpose
that furthers the commercial, trade, or
profit interests of the requester or the
person on whose behalf the request is
made. In determining whether a re-
quester properly belongs in this cat-
egory, agencies must determine how
the requester will use the documents
requested. Moreover, where DOE has
reasonable cause to doubt the use to
which a requester will put the records
sought, or where that use is not evi-
dent from the request itself, the DOE
will seek additional clarification before
assigning the request to a specific cat-
egory.

(d) Department or Department of En-
ergy (DOE) means all organizational
entities which are a part of the execu-
tive department created by Title II of
the DOE Organization Act, Pub L. 95—
91. This specifically excludes the
FERC.

(e) Direct costs means those expendi-
tures which the DOE actually incurs in
searching for and duplicating (and in
the case of commercial requesters, re-
viewing) documents to respond to a
FOIA request. Direct costs include, for
example, the salary of the employee
performing the work (the basic rate of
pay for the employee plus 16 percent of
that rate to cover benefits) and the
cost of operating duplicating machin-
ery. Not included in direct costs are
overhead expenses such as costs of
space, and heating or lighting the facil-
ity in which the records are stored.

(f) Duplication refers to the process of
making a copy of a document nec-
essary to respond to a FOIA request.
Such copies can take the form of, but
are not limited to, paper copy,
microform, audiovisual materials, or

§1004.2

machine readable documentation (e.g.,
magnetic tape or disk). The copy pro-
vided must be in a form that can be
reasonably used by requesters.

(g) Educational institution refers to a
preschool, a public or private elemen-
tary or secondary school, an institu-
tion of graduate higher education, an
institution of undergraduate higher
education, an institution of profes-
sional education, and an institution of
vocational education, which operates a
program or programs of scholarly re-
search.

(h) Freedom of Information Officer
means the person designated to admin-
ister the Freedom of Information Act
at the following DOE offices:

(1) Bonneville Power Administration,
P.O0. Box 3621-KDP-7, Portland, OR
97232.

(2) Carlsbad Field Office, P.O. Box
3090, Carlsbad, NM 88221.

(3) Chicago Office, 9800 S. Cass Ave-
nue, Argonne, IL 60439.

(4) Environmental Management Con-
solidated Business Center, 250 East 5th
Street, Suite 500, Cincinnati, OH 45202.

(5) Golden Field Office, 1617 Cole Bou-
levard, Golden, CO 80401.

(6) Headquarters, Department of En-
ergy, Washington, DC 20585.

(7) Idaho Operations Office, 1955 Fre-
mont Avenue, MS 1203, Idaho Falls, ID
83401.

(8) National Nuclear Security Admin-
istration Service Center, P.O. Box 5400,
Albuquerque, NM 87185-5400.

(9) National Nuclear Security Admin-
istration Nevada Site Office, P.O. Box
98518, Las Vegas, NV 89193-3521.

(10) National Energy Technology
Laboratory, 3610 Collins Ferry Road,
Morgantown, WV 26507-0800.

(11) Oak Ridge Office, P.O. Box 2001,
Oak Ridge, TN 37831.

(12) Office of Scientific and Technical
Information, P.O. Box 2001, Oak Ridge,
TN 37831.

(13) Pacific Northwest Site Office,
P.O. Box 350, Mail Stop KB8-50, Rich-
land, WA 99352.

(14) Pittsburgh Naval Reactors, P.O.
Box 109, West Mifflin, PA 15122-0109.

(15) Richland Operations Office, P.O.
Box 550, Mail Stop A7-75, Richland, WA
99352.

(16) Savannah River Operations Of-
fice, P.O. Box A, Aiken, SC 29801.
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(17) Schenectady Naval Reactors,
P.O. Box 1069, Schenectady, NY 12301.

(18) Southeastern Power Administra-
tion, 1166 Athens Tech Road, Elberton,
GA 30635-6711.

(19) Southwestern Power Administra-
tion, One West Third, S1200, Tulsa, OK
74103.

(20) Strategic Petroleum Reserve
Project Management Office, 900 Com-
merce Road East-MS FE-455, New Orle-
ans, LA 70123.

(21) Western Area Power Administra-
tion, 12155 W. Alameda Parkway, P.O.
Box 281213, Lakewood, CO 80228-8213.

(1) General Counsel means the General
Counsel provided for in section 202(b) of
the DOE Organization Act, or any DOE
attorney designated by the General
Counsel as having responsibility for
counseling the Department on Freedom
of Information Act matters.

(j) Headquarters means all DOE facili-
ties functioning within the Washington
metropolitan area.

(k) Non-commercial scientific institution
refers to an institution that is not op-
erated on a ‘‘commercial’’ basis as that
term is referenced in §1004.2(c), and
which is operated solely for the pur-
pose of conducting scientific research,
the results of which are not intended to
promote any particular product or in-
dustry.

(1) Office means any administrative
or operating unit of the DOE, including
those in field offices.

(m) Representative of the news media
refers to any person actively gathering
news for an entity that is organized
and operated to publish or broadcast
news to the public. The term news
means information that is about cur-
rent events or that would be of current
interest to the public. Examples of
news media entities include television
or radio stations broadcasting to the
public at large, and publishers of peri-
odicals (but only in those instances
when they can qualify as disseminators
of ‘“‘news’) who make their products
available for purchase or subscription
by the general public. These examples
are not intended to be all-inclusive.

Moreover, as traditional methods of
news delivery evolve (e.g., electronic
dissemination of newspapers through
telecommunications services), such al-
ternative media would be included in
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this category. In the case of ‘‘free-
lance’ journalists, they may be re-
garded as working for a news organiza-
tion if they can demonstrate a solid
basis for expecting publication through
that organization, even though not ac-
tually employed by it. A publication
contract would be the clearest proof,
but agencies may also look to the past
publication record of a requester in
making this determination.

(n) Review refers to the process of ex-
amining documents located in response
to a commercial use request (see
§1004.2(c)) to determine whether any
portion of any document located is per-
mitted to be withheld. It also includes
processing any documents for disclo-
sure, e.g., doing all that is necessary to
excise them and otherwise pepare them
for release. Review does not include
time spent resolving general legal or
policy issues regarding the application
of exemptions.

(0) Search includes all time spent
looking for material that is responsive
to a request, including page-by-page or
line-by-line identification of material
within documents. The DOE will search
for material in the most efficient and
least expensive manner in order to
minimize cost for both DOE and the re-
quester. For example, DOE will not en-
gage in line-by-line search when mere-
ly duplicating an entire document
would prove the less expensive and
quicker method of complying with a
request. ‘“‘Search’” will be distin-
guished, moreover, from ‘‘review” of
material in order to determine whether
the material is exempt from disclosure.
Searches may be done manually or by
computer using existing programming.

(p) Secretarial Officer means the
Under Secretary; Under Secretary for
Science; Administrator, Energy Infor-
mation Administration; Administrator,
National Nuclear Security Administra-
tion; Assistant Secretary for Congres-
sional and Intergovernmental Affairs;
Assistant Secretary for Energy Effi-
ciency and Renewable Energy; Assist-
ant Secretary for Environmental Man-
agement; Assistant Secretary for Fos-
sil Energy; Assistant Secretary for Pol-
icy and International Affairs; Assistant
Secretary for Nuclear Energy; Chief Fi-
nancial Officer; Chief Health, Safety
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and Security Officer; Chief Human Cap-
ital Officer; Chief Information Officer;
Director, Office of Civilian Radioactive
Waste Management; Director, Office of
Economic Impact and Diversity; Direc-
tor, Office of Electricity Delivery and
Energy Reliability; Director, Office of
Hearings and Appeals; Director, Office
of Legacy Management; Director, Of-
fice of Management; Director, Office of
Public Affairs; Director, Office of
Science; General Counsel; Inspector
General; and Senior Intelligence Offi-
cer.

(a) Statute specifically providing for
setting the level of fees for particular
types of  records, at 5 TU.S.C.
562(a)(4)(A)(vi), means any statute that
specifically requires a government
agency, such as the Government Print-
ing Office (GPO) or the National Tech-
nical Information Service (NTIS), to
set the level of fees for particular types
of records, in order to:

(1) Serve both the general public and
private sector organizations by conven-
iently making available government
information;

(2) Ensure that groups and individ-
uals pay the cost of publications and
other services which are for their spe-
cial use so that these costs are not
borne by the general taxpaying public;

(3) Operate an information dissemi-
nation activity on a self-sustaining
basis to the maximum extent possible;
or

(4) Return revenue to the Treasury
for defraying, wholly or in part, appro-
priated funds used to pay the cost of
disseminating government informa-
tion.

[63 FR 15661, May 3, 1988, as amended at 71
FR 68734, Nov. 28, 2006]

§1004.3 Public reading facilities and
policy on contractor records.

(a) The DOE Headquarters will main-
tain, in the public reading facilities,
the materials which are required by 5
U.S.C. 552(a)(2) to be made available for
public inspection and copying. The
principal public reading facility will be
located at the Freedom of Information
Office, 1000 Independence Avenue, SW,
Washington, DC. A complete listing of
other facilities is available from the
Freedom of Information Officer at DOE
Headquarters.
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(b) Each of the designated field of-
fices will maintain in public reading fa-
cilities certain materials maintained
in the Headquarters facility and other
materials associated with the par-
ticular field offices.

(c) Bach of these public reading fa-
cilities will maintain and make avail-
able for public inspection and copying
current indices of the materials at that
facility which are required to be in-
dexed by 5 U.S.C. 552(a)(2) or other ap-
plicable statutes.

(d) [Reserved]

(e) Contractor Records. (1) When a
contract with DOE provides that any
records acquired or generated by the
contractor in its performance of the
contract shall be the property of the
Government, DOE will make available
to the public such records that are in
the possession of the Government or
the contractor, unless the records are
exempt from public disclosure under 5
U.S.C. 552(b)(2).

(2) Notwithstanding paragraph (e)(1)
of this section, records owned by the
Government under contract that con-
tain information or technical data hav-
ing commercial value as defined in
§1004.3(e)(4) or information for which
the contractor claims a privilege rec-
ognized under Federal or State law
shall be made available only when they
are in the possession of the Govern-
ment and not otherwise exempt under 5
U.S.C. 552(b).

(3) The policies stated in this para-
graph:

(i) Do not affect or alter contractors’
obligations to provide to DOE upon re-
quest any records that DOE owns under
contract, or DOE’s rights under con-
tract to obtain any contractor records
and to determine their disposition, in-
cluding public dissemination; and

(ii) Will be applied by DOE to maxi-
mize public disclosure of records that
pertain to concerns about the environ-
ment, public health or safety, or em-
ployee grievances.

(4) For purposes of §1004.3(e)(2),
“‘technical data and information hav-
ing commercial value’” means tech-
nical data and related commercial or
financial information which is gen-
erated or acquired by a contractor and
possessed by that contractor, and
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whose disclosure the contractor cer-
tifies to DOE would cause competitive
harm to the commercial value or use of
the information or data.

[63 FR 15661, May 3, 1988, as amended at 59
FR 63884, Dec. 12, 1994]

§1004.4 Elements of a request.

(a) Addressed to the Freedom of Infor-
mation Officer. A request for a record of
the DOE which is not available in a
public reading facility, as described in
§1004.3, shall be addressed to the appro-
priate Headquarters or field Freedom
of Information Officer, Department of
Energy, at a location listed in
§1004.2(h) of this part, and both the en-
velope and the letter shall be clearly
marked ‘“‘Freedom of Information Re-
quest.” Except as provided in §1004.4(e),
a request will be considered to be re-
ceived by the DOE for purposes of 5
U.S.C. 552(a)(6) upon actual receipt by
the Freedom of Information Officer.
Requests delivered after regular busi-
ness hours of the Freedom of Informa-
tion Office are considered received on
the next regular business day.

(b) Request must be in writing and for
reasonably described records. A request
for access to records must be submitted
in writing and must reasonably de-
scribe the records requested to enable
DOE personnel to locate them with a
reasonable amount of effort. Where
possible, specific information regarding
dates, titles, file designations, and
other information which may help
identify the records should be supplied
by the requester, including the names
and titles of any DOE officers or em-
ployees who have been contacted re-
garding the request prior to the sub-
mission of a written request. If the re-
quest relates to a matter in pending
litigation, the court and its location
should be identified to aid in locating
the documents. If the records are
known to be in a particular office of
the DOE, the request should identify
that office.

(c) Categorical requests. (1) Must meet
reasonably described records require-
ment. A request for all records falling
within a reasonably specific and well-
defined category shall be regarded as
conforming to the statutory require-
ment that records be reasonably de-
scribed if DOE personnel can reason-
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ably determine which particular
records are sought in the request. The
request must enable the DOE to iden-
tify and locate the records sought by a
process that is not unreasonably bur-
densome or disruptive of DOE oper-
ations. The Freedom of Information Of-
ficer may take into consideration prob-
lems of search which are associated
with the files of an individual office
within the Department and determine
that a request is not one for reasonably
described documents as it pertains to
that office.

(2) Assistance in reformulating a
non-conforming request. If a request
does not reasonably describe the
records sought, as specified in para-
graph (c)(1) of this section, the DOE re-
sponse will specify the reasons why the
request failed to meet the requiremnts
of paragraph (c)(1) of this section and
will invite the requester to confer with
knowledgeable DOE personnel in an at-
tempt to restate the request or reduce
the request to managable proportions
by reformulation or by agreeing on an
orderly procedure for the production of
the records. If DOE responds that addi-
tional information is needed from the
requester to render records reasonably
described, any reformulated request
submitted by the requester will be
treated as an initial request for pur-
poses of calculating the time for DOE
response.

(d) Nonexistent records. (1) 5 U.S.C. 552
does not require the compilation or
creation of a record for the purpose of
satisfying a request for records.

(2) 5 U.S.C. 552 does not require the
DOE to honor a request for a record not
yet in existence, even where such a
document may be expected to come
into existence at a later time.

(3) If a requested record is known to
have been destroyed or otherwise dis-
posed of, or if no such record is known
to exist, the requester will be so noti-
fied.

(e) Assurance of willingness to pay fees.
A request shall include (1) an assurance
to pay whatever fees will be assessed in
accordance with §1004.9, (2) an assur-
ance to pay those fees not exceeding
some specified dollar amount, or (3) a
request for a waiver or reduction of
fees. No request will be deemed to have
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been received until the DOE has re-
ceived some valid assurance of willing-
ness to bear fees anticipated to be asso-
ciated with the processing of the re-
quest or a specific request of a waiver
or reduction of fees.

(f) Requests for records or information
of other agencies. Some of the records in
the files of the DOE have been obtained
from other Federal agencies or contain
information obtained from other Fed-
eral agencies.

(1) Where a document originated in
another Federal agency, the Author-
izing Official will refer the request to
the originating agency and so inform
the requester, unless the originator
agrees to direct release by DOE.

(2) Requests for DOE records con-
taining information received from an-
other agency, or records prepared
jointly by DOE and other agencies, will
be treated as requests for DOE records
except that the Authorizing Official
will coordinate with the appropriate of-
ficial of the other agency. The notice of
determination to the requester, in the
event part or all of the record is rec-
ommended for denial by the other
agency, will cite the other agency De-
nying Official as well as the appro-
priate DOE Denying Official if a denial
by DOE is also involved.

§1004.5 Processing
records.

(a) Freedom of Information Officers
will be responsible for processing re-
quests for records submitted pursuant
to this part. Upon receiving such a re-
quest, the Freedom of Information Of-
ficer will, except as provided in para-
graph (c) of this section, ascertain
which Authorizing Official has respon-
sibility for, custody of, or concern with
the records requested. The Freedom of
Information Officer will review the re-
quest, consulting with the Authorizing
Official where appropriate, to deter-
mine its compliance with §1004.4.
Where a request complies with §1004.4,
the Freedom of Information Officer
will acknowledge receipt of the request
to the requester and forward the re-
quest to the Authorizing Official for
action.

(b) The Authorizing Official will
promptly identify and review the
records encompassed by the request.

requests for
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The Authorizing Official will prepare a
written response (1) granting the re-
quest, (2) denying the request, (3)
granting/denying it in part, (4) replying
with a response stating that the re-
quest has been referred to another
agency under §1004.4(f) or §1004.6(e), (b)
informing the requester that respon-
sive records cannot be located or do
not exist.

(c) Where a request involves records
which are in the custody of or are the
concern of more than one Authorizing
Official, the Freedom of Information
Officer will identify all concerned Au-
thorizing Officials, send copies of the
request to them and forward the re-
quest for action to the Authorizing Of-
ficial that can reasonably be expected
to have custody of most of the re-
quested records. This Authorizing Offi-
cial will prepare a DOE response to the
requester consistent with paragraph (b)
of this section, which will identify any
other Authorizing Official, having re-
sponsibility for the denial of records.

(d) Time for processing requests. (1)
Action pursuant to paragraph (b) of
this section will be taken within 10
working days of receipt of a request for
DOE records (‘“‘receipt’” is defined in
§1004.4(a)), except that, if unusual cir-
cumstances require an extension of
time before a decision on a request can
be reached and the person requesting
records is promptly informed in writ-
ing by the Authorizing Official of the
reasons for such extension and the date
on which a determination is expected
to be dispatched, then the Authorizing
Official may take an extension not to
exceed 10 working days.

(2) For purposes of this section and
§1004.8(d), the term ‘‘unusual cir-
cumstances’” may include but is not
limited to the following:

(i) The need to search for and collect
the requested records from field facili-
ties or other establishments that are
separate from the offices processing
the request;

(ii) The need to search for, collect
and appropriately examine a volumi-
nous amount of separate and distinct
records which are responsive to a sin-
gle request; or

(iii) The need for consultation, which
shall be conducted with all practicable
speed, with another agency having a
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substantial interest in the determina-
tion of the request, or among two or
more components of the Department
having substantial subject matter in-
terest therein.

(3) The requester must be promptly
notified in writing of the extension, the
reasons for the extension, and the date
on which a determination is expected
to be made.

(4) If no determination has been made
at the end of the 10-day period, or the
last extension thereof, the requester
may deem his adminstrative remedies
to have been exhausted, giving rise to a
right of review in a district court of
the United States as specified in 5
U.S.C. 552(a)(4). When no determination
can be made within the applicable time
limit, the responsible Authorizing Offi-
cial will nevertheless continue to proc-
ess the request. If the DOE is unable to
provide a response within the statutory
period, the Authorizing Official will in-
form the requester of the reason for the
delay; the date on which a determina-
tion may be expected to be made; that
the requester can seek remedy through
the courts, but ask the requester to
forego such action until a determina-
tion is made.

(5) Nothing in this part shall preclude
the Authorizing Official and a re-
quester from agreeing to an extension
of time for the initial determination on
a request. Any such agreement will be
confirmed in writing and will clearly
specify the total time agreed upon.

§1004.6 Requests for classified

records.

(a) All requests for classified records
and Unclassified Controlled Nuclear In-
formation will be subject to the provi-
sions of this part with the special
qualifications noted below.

(b) All requests for records made in
accordance with this part, except those
requests for access to classified records
which are made specifically pursuant
to the mandatory review provisions of
Executive Order 12356 or any successor
thereto, may be automatically consid-
ered a Freedom of Information Act re-
quest.

(c) Concurrence of the Director of
Classification is required on all re-
sponses involving requests for classi-
fied records. The Director of Classifica-
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tion will be informed of the request by
either the Freedom of Information Of-
ficer or the Authorizing Official to
whom the action is assigned, and will
advise the office originating the
records, or having responsibility for
the records, and consult with such of-
fice or offices prior to making a deter-
mination under this section.

(d) The written notice of a deter-
mination to deny records, or portions
of records, which contain both classi-
fied material and other exempt mate-
rial, will be concurred in by the Direc-
tor of Classification who will be the
Denying Official for the classified por-
tion of such records in accordance with
§§1004.5(c) and 1004.7(b)(2). If other DOE
officials or appropriate officials of
other agencies are responsible for deny-
ing any portion of the record, their
names and titles or positions will be
listed in the notice of denial in accord-
ance with §§1004.5(c) and 1004.7(b)(2)
and it will be clearly indicated what
portion or portions they were respon-
sible for denying.

(e) Requests for DOE records con-
taining classified information received
from another agency, and requests for
classified documents originating in an-
other agency, will be coordinated with
or referred to the other agency con-
sistent with the provisions of §1004.4(f).
Coordination or referral of information
or documents subject to this section
will be effected by the Director of Clas-
sification (in consultation with the Au-
thorizing Official) with the appropriate
official of the other agency.

§1004.7 Responses by authorizing offi-
cials: Form and content.

(a) Form of grant. Records requested
pursuant to §1004.4 will be made avail-
able promptly, when they are identified
and determined to be nonexempt under
this Regulation, the Freedom of Infor-
mation Act, and where the applicable
fees are $15 or less or where it has been
determined that the payment of appli-
cable fees should be waived. Where the
applicable fees exceed $15, the records
may be made available before all
charges are paid.

(b) Form of denial. A reply denying a
request for a record will be in writing.
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It will be signed by the Denying Offi-
cial pursuant to §1004.5 (b) or (c) and
will include:

(1) Reason for denial. A statement of
the reason for denial, containing a ref-
erence to the specific exemption under
the Freedom of Information Act au-
thorizing the withholding of the record
and a brief explanation of how the ex-
emption applies to the record withheld,
and a statement of why a discretionary
release is not appropriate.

(2) Persons responsible for denial. A
statement setting forth the name and
the title or position of each Denying
Official and identifying the portion of
the denial for which each Denying Offi-
cial is responsible.

(3) Segregation of nonexempt material.
A statement or notation addressing the
issue of whether there is any seg-
regable nonexempt material in the doc-
uments or portions thereof identified
as being denied.

(4) Adequacy of search. Although a de-
termination that no such record is
known to exist is not a denial, the re-
quester will be informed that a chal-
lenge may be made to the adequacy of
the search by appealing within 30 cal-
endar days to the Office of Hearings
and Appeals.

(5) Administrative appeal. A statement
that the determination to deny docu-
ments made within the statutory time
period, may be appealed within 30 cal-
endar days to the Office of Hearings
and Appeals.

§1004.8 Appeal of initial denials.

(a) Appeal to Office of Hearings and
Appeals. When the Authorizing Official
has denied a request for records in
whole or in part or has responded that
there are no documents responsive to
the request consistent with §1004.4(d),
or when the Freedom of Information
Officer has denied a request for waiver
of fees consistent with §1004.9, the re-
quester may, within 30 calendar days of
its receipt, appeal the determination to
the Office of Hearings and Appeals.

(b) Elements of appeal. The appeal
must be in writing, addressed to the
Director, Office of Hearings and Ap-
peals, Department of Energy, 1000 Inde-
pendence Avenue SW., Washington, DC
20585 and both the envelope and letter
must be clearly marked ‘“‘Freedom of
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Information Appeal.”” The appeal must
contain a concise statement of grounds
upon which it is brought and a descrip-
tion of the relief sought. It should also
include a discussion of all relevant au-
thorities, including, but not limited to,
DOE (and predecessor agencies) rul-
ings, regulations, interpretations and
decisions on appeals and any judicial
determinations being relied upon to
support the appeal. A copy of the letter
containing the determination which is
being appealed, must be submitted
with the appeal.

(c) Receipt of appeal. An appeal will be
considered to be received for purposes
of 5 U.S.C. 552(a)(6) upon receipt by the
appeal authority. Documents delivered
after regular business hours of the Of-
fice of Hearings and Appeals are
considerd received on the next regular
business day.

(d) Action within 20 working days. (1)
The appeal authority will act upon the
appeal within 20 working days of its re-
ceipt, except that if wunusual cir-
cumstances (as defined in §1004.5(d)(2))
require an extension of time before a
decision on a request can be reached,
the appeal authority may extend the
time for final action for an additional
10 working days less the number of
days of any statutory extension which
may have been taken by the Author-
izing Official during the period of ini-
tial determination.

(2) The requester must be promptly
notified in writing of the extension,
setting forth the reasons for the exten-
sion, and the date on which a deter-
mination is expected to be issued.

(3) If no determination on the appeal
has been issued at the end of the 20-day
period or the last extension thereof,
the requester may consider his admin-
istrative remedies to be exhausted and
seek a review in a district court of the
United States as specified in 5 U.S.C.
552(a)(4). When no determination can be
issued within the applicable time limit,
the appeal will nevertheless continue
to be processed; on expiration of the
time limit the requester will be in-
formed of the reason for the delay, of
the date on which a determination may
be expected to be issued, and of his
right to seek judicial review in the
United States district court in the dis-
trict in which he resides or has his
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principal place of business, the district
in which the records are situated, or
the District of Columbia. The requester
may be asked to forego judicial review
until determination of the appeal.

(4) Nothing in this part will preclude
the appeal authority and a requester
from agreeing to an extension of time
for the decision on an appeal. Any such
agreement will be confirmed in writing
by the appeal authority and will clear-
ly specify the total time agreed upon
for the appeal decision.

(e) Form of action on appeal. The ap-
peal authority’s action on an appeal
will be in writing and will set forth the
reason for the decision. It will also con-
tain a statement that it constitutes
final agency action on the request and
that judicial review will be available
either in the district in which the re-
quester resides or has a principal place
of business, the district in which the
records are situated, or in the District
of Columbia. Documents determined by
the appeal authority to be documents
subject to release will be made prompt-
ly available to the requester upon pay-
ment of any applicable fees.

(f) Classified records and records cov-
ered by section 148 of the Atomic Energy
Act. The Secretary of Energy or his
designee will make the final deter-
mination concerning appeals involving
the denial of requests for classified in-
formation or the denial of requests for
information falling within the scope of
section 148 of the Atomic Energy Act of
1954, as amended (42 U.S.C. 2168).

§1004.9 Fees for providing records.

(a) Fees to be charged. The DOE will
charge fees that recoup the full allow-
able direct costs incurred. The DOE
will use the most efficient and least
costly methods to comply with re-
quests for documents made under the
FOIA. The DOE may contract with pri-
vate sector services to locate, repro-
duce and disseminate records in re-
sponse to FOIA requests when that is
the most efficient and least costly
method. When doing so, however, the
DOE will ensure that the ultimate cost
to the requester is no greater than it
would be if the DOE itself had per-
formed these tasks. In no case will the
DOE contract out responsibilities
which the FOIA provides that only the
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agency may discharge, such as deter-
mining the applicability of an exemp-
tion, or determining whether to waive
or reduce fees. Where the DOE can
identify documents that are responsive
to a request and are maintained for
public distribution by other agencies
such as the National Technical Infor-
mation Service and the Government
Printing Office, the Freedom of Infor-
mation Officer will inform requesters
of the procedures to obtain records
from those sources.

(1) Manual searches for records. When-
ever feasible, the DOE will charge for
manual searches for records at the sal-
ary rate(s) (i.e. basic pay plus 16 per-
cent) of the employee(s) making the
search.

(2) Computer searches for records. The
DOE will charge at the actual direct
cost of providing the service. This will
include the cost of operating the cen-
tral processing unit (CPU) for that por-
tion of operating time that is directly
attributable to searching for records
responsive to a FOIA request and oper-
ator/programmer salary.

(3) Review of records. The DOE will
charge requesters who are seeking doc-
uments for commercial use for time
spent reviewing records to determine
whether they are exempt from manda-
tory disclosure. Charges will be as-
sessed only for the initial review (i.e.,
the review undertaken the first time
the DOE analyzes the applicability of a
specific exemption to a particular
record or portion of a record. The DOE
will not charge for review at the ad-
ministrative appeal level of an exemp-
tion already applied. However, records
or portions of records withheld in full
under an exemption which is subse-
quently determined not to apply may
be reviewed again to determine the ap-
plicability of other exemptions not pre-
viously considered. The costs for such a
subsequent review would be properly
assessable.

(4) Duplication of records. The DOE
will make a per-page charge for paper
copy reproduction of documents. At
present, the charge for paper to paper
copies will be five cents per page and
the charge for microform to paper cop-
ies will be ten cents per page. For com-
puter generated copies, such as tapes
or printouts, the DOE will charge the
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actual cost, including operator time,
for production of the tape or printout.
For other methods of reproduction or
duplication, we will charge the actual
direct costs of producing the docu-
ment(s).

(5) Other charges. It shall be noted
that complying with requests for spe-
cial services such as those listed below
is entirely at the discretion of this
agency. Neither the FOIA nor its fee
structure cover these kinds of services.
The DOE will recover the full direct
costs of providing services such as
those enumerated below to the extent
that we elect to provide them:

(i) Certifying that records are true
copies;

(ii) Sending records by special meth-
ods such as express mail, etc.

(6) Restrictions on assessing fees. With
the exception of requesters seeking
documents for a commercial use, sec-
tion (a)(4)(A)(@iv) of the Freedom of In-
formation Act, as amended, DOE will
provide the first 100 pages of duplica-
tion and the first two hours of search
time without charge. Moreover, DOE
will not charge fees to any requester,
including commercial use requesters, if
the cost of collecting the fee would be
equal to or greater than the fee itself.
These provisions work together, so
that except for commercial use re-
questers, DOE will not begin to assess
fees until after the Department has
provided the free search and reproduc-
tion. For example, if a request involves
two hours and ten minutes of search
time and results in 105 pages of docu-
ments, DOE will charge for only 10
minutes of search time and only five
pages of reproduction. If this cost is
equal to or less than $15.00, the amount
DOE incurs to process a fee collection,
no charges would be assessed. For pur-
poses of these restrictions on assess-
ment of fees, the word ‘‘pages’ refers
to paper copies of a standard agency
size which will be normally be ‘‘8%x11”’
or ‘‘11x14.” Thus, requesters would not
be entitled to 100 microfiche or 100
computer disks, for example. A micro-
fiche containing the equivalent of 100
pages or 100 pages of computer print-
out, however, might meet the terms of
the restriction. Similarly, the term
‘“‘search time” is based on a manual
search. To apply this term to searches
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made by computer, the DOE will deter-
mine the hourly cost of operating the
central processing unit and the opera-
tor’s hourly salary plus 16 percent.
When the cost of the search (including
the operator time and the cost of oper-
ating the computer to process a re-
quest) equals the equivalent dollar
amount of two hours of the salary of
the computer operator conducting the
search, DOE will begin assessing
charges for computer search.

() Notification of charges. If the DOE
determines or estimates that the fees
to be assessed under this section may
amount to more than $25.00, the re-
quester will be informed of the esti-
mated amount of fees, unless the re-
quester has previously indicated a will-
ingness to pay the amount estimated
by the agency. In cases where a re-
quester has been notified that actual or
estimated fees may amount to more
than $25.00, the request will be deemed
not to have been received until the re-
quester has agreed to pay the antici-
pated total fee. A notice to a requester
pursuant to this paragraph will offer
him the opportunity to confer with
DOE personnel in order to reformulate
his request to meet his needs at a lower
cost.

(8) Waiving or reducing fees. The DOE
will furnish documents without charge
or at reduced charges if disclosure of
the information is in the public inter-
est because it is likely to contribute
significantly to public understanding
of the operations or activities of the
government and disclosure is not pri-
marily in the commercial interest of
the requester. This fee waiver standard
thus sets forth two basic requirements,
both of which must be satisfied before
fees will be waived or reduced. First it
must be established that disclosure of
the requested information is in the
public interest because it is likely to
contribute significantly to public un-
derstanding of the operations or activi-
ties of the government. Second, it must
be established that disclosure of the in-
formation is not primarily in the com-
mercial interest of the requester. When
these requirements are satisfied, based
upon information supplied by a re-
quester or otherwise made known to
the DOE, the waiver or reduction of a
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FOIA fee will be granted. In deter-
mining when fees should be waived or
reduced the Freedom of Information
Officer should address the following
two criteria:

(i) That disclosure of the Information
“is in the Public Interest Because it is
Likely to Contribute Significantly to
Public Understanding of the Operations
or Activities of the Government.” Fac-
tors to be considered in applying this
criteria include but are not limited to:

(A) The subject of the request:
Whether the subject of the requested
records concerns ‘‘the operations or ac-
tivities of the government’’;

(B) The informative value of the in-
formation to be disclosed: Whether the
disclosure is ‘‘likely to contribute’ to
an understanding of government oper-
ations or activities;

(C) The contribution to an under-
standing by the general public of the
subject likely to result from disclo-
sure; and

(D) The significance of the contribu-
tion to public understanding: Whether
the disclosure is likely to contribute
“‘significantly” to public under-
standing of government operations or
activities.

(ii) If Disclosure of the Information
“is Not Primarily in the Commercial
Interest of the Requester.” Factors to
be considered in applying this criteria
include but are not limited to:

(A) The existence and magnitude of a
commercial interest: Whether the re-
quester has a commercial interest that
would be furthered by the requested
disclosure; and, if so

(B) The primary interest in disclo-
sure: Whether the magnitude of the
identified commercial interest of the
requester is sufficiently large, in com-
parison with the public interest in dis-
closure, that disclosure is ‘‘primarily
in the commercial interest of the re-
quester.”

(b) Fees to be charged—categories of re-
questers. There are four categories of
FOIA requesters: Commercial use re-
questers; educational and non-commer-
cial scientific institutions; representa-
tives of the news media; and all other
requesters. The Freedom of Informa-
tion Officer will make determinations
regarding categories of requesters as
defined at §1004.2. The Headquarters
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Freedom of Information Officer will as-
sist field Freedom of Information Offi-
cers in categorizing requesters, and
will resolve conflicting categoriza-
tions. The FOIA prescribes specific lev-
els of fees for each of these categories:

(1) Commercial use requesters. When
the DOE receives a request for docu-
ments which appears to be for commer-
cial use, charges will be assessed to re-
cover the full direct costs of searching
for, reviewing for release, and dupli-
cating the records sought. Commerical
use requesters are not entitled to two
hours of free search time nor 100 free
pages of reproduction of documents.
The DOE will recover the cost of
searching for and reviewing records
even if there is ultimately no disclo-
sure of records.

(2) Educational and non-commercial sci-
entific institution requesters. The DOE
will provide documents to requesters in
this category for the cost of reproduc-
tion only, excluding charges for the
first 100 pages. To be eligible for inclu-
sion in this category, requesters must
show that the request is being made as
authorized by and under the auspices of
a qualifying institution and that the
records are not sought for a commer-
cial use, but are sought in furtherance
of scholarly (if the request is from an
educational institution) or scientific (if
the request is from a non-commercial
scientific institution) research.

(3) Requesters who are representatives
of the news media. The DOE will provide
documents to requesters in this cat-
egory for the cost of reproduction only,
excluding charges for the first 100
pages. To be eligible for inclusion in
this category, a requester must meet
the criteria in §1004.2(m), and his or
her request must not be made for a
commercial use. With respect to this
class of requesters, a request for
records supporting the news dissemina-
tion function of the requester will not
be considered to be a request for a com-
mercial use.

(4) All other requesters. The DOE will
charge requesters who do not fall into
any of the above categories fees which
recover the full reasonable direct cost
of searching for and reproducing
records that are responsive to the re-
quest, except that the first 100 pages of
reproduction and the first two hours of

778



Department of Energy

search time will be furnished without
charge. Moreover, requests from indi-
viduals for records about themselves
filed in DOE systems of records will
continue to be processed under the fee
provisions of the Privacy Act of 1974.

(5) Charging interest—notice and rate.
Interest will be charged those request-
ers who fail to pay fees. The DOE will
begin to assess interest charges on the
amount billed on the 31st day following
the day on which the billing was sent
to the requester. Interest will be at the
rate prescribed in section 3717 of Title
31 U.S.C. and will accrue from the date
of the billing.

(6) Charges for wunsuccessful search.
The DOE will assess charges for time
spent searching even if the search fails
to identify responsive records or if
records located are determined to be
exempt from disclosure. If the DOE es-
timates that search charges are likely
to exceed $25, it will notify the re-
quester of the estimated amount of
fees, unless the requester has indicated
in advance his willingness to pay fees
as high as those anticipated. Such a
notice will offer the requester the op-
portunity to confer with agency per-
sonnel in order to reformulate the re-
quest to reduce the cost of the request.

(T) Aggregating requests. A requester
may not file multiple requests each
seeking portions of a document or doc-
uments, solely to avoid payment of
fees. When the DOE reasonably believes
that a requester or, a group of request-
ers acting in concert, is attempting to
break a request down into a series of
requests for the purpose of evading the
assessment of fees, the DOE will aggre-
gate any such requests and charge the
appropriate fees. The DOE may con-
sider the time period in which the re-
quests have been made in its deter-
mination to aggregate the related re-
quests. In no case will DOE aggregate
multiple requests on unrelated subjects
from one requester.

(8) Advance payments. Requesters are
not required to make an advance pay-
ment (i.e., payment before action is
commenced or continued on a request)
unless:

(i) The DOE estimates or determines
that allowable charges that a requester
may be required to pay are likely to
exceed $250.00. In such cases, the DOE
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will notify the requester of the likely
cost and obtain a satisfactory assur-
ance of full payment where the re-
quester has a history of prompt pay-
ment of FOIA fees, or require an ad-
vance payment of an amount up to the
full estimated charges in the case of re-
questers with no history of payment.

(ii) A requester has previously failed
to pay a fee in a timely fashion (i.e.,
within 30 days of the date of the bill-
ing). The DOE will require the re-
quester to pay the full amount delin-
quent plus any applicable interest as
provided in paragraph (b)(5) of this sec-
tion, or demonstrate that he has, in
fact, paid the delinquent fee; and to
make an advance payment of the full
amount of the estimated current fee
before we begin to process a new re-
quest or a pending request from that
requester.

When the DOE acts under paragraphs
(b)(8) (1) or (ii) of this section, the ad-
ministrative time limits prescribed in
subsection (a)(6) of the FOIA (i.e., 10
working days from receipt of initial re-
quests and 20 working days from re-
ceipt of appeals from initial denials,
plus permissible extensions of these
time limits) will begin only after the
DOE has received fee payments de-
scribed above.

(c) Effect of the Debt Collection Act of
1982 (Pub. L. 97-365). The DOE will use
the authorities of the Debt Collection
Act, including disclosure to consumer
reporting agencies and the use of col-
lection agencies, where appropriate, to
encourage payment of fees.

§1004.10 Exemptions.

(a) 5 U.S.C. 552 exempts from all of
its publication and disclosure require-
ments nine categories of records which
are described in paragraph (b) of that
section. These categories include such
matters as national defense and foreign
policy information; investigatory
records; internal procedures and com-
munications; materials exempted from
disclosure by other statutes; confiden-
tial, commercial, and financial infor-
mation; and matters involving personal
privacy.

(b) Specifically, the exemptions in 5
U.S.C. 552(b) will be applied consistent
with §1004.1 of these regulations to
matters that are:

779



§1004.11

(1) Specifically authorized under cri-
teria established by an Executive Order
to be kept secret in the interest of the
national defense or foreign policy and
are in fact properly classified pursuant
to such Executive Order;

(2) Related solely to the internal per-
sonnel rules and practices of an agen-
cy,

(3) Specifically exempted from disclo-
sure by statute (other than 5 U.S.C.
5562(b)), provided that such statute (i)
requires that the matters be withheld
from the public in such a manner as to
leave no discretion on the issue, or (ii)
establishes particular criteria for with-
holding or refers to particular types of
matters to be withheld; for example
Restricted Data and Formerly Re-
stricted Data under the Atomic Energy
Act of 1954, as amended (42 U.S.C. 2011
et seq.) are covered by this exemption;

(4) Trade secrets and commercial or
financial information obtained from a
person and privileged or confidential;

(5) Inter-agency or intra-agency
memoranda or letters which would not
be available by law to a party other
than an agency in litigation with the
agency;

(6) Personnel and medical files and
similar files the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy;

(7) Records or information compiled
for law enforcement purposes, but only
to the extent that the production of
such law enforcement records or infor-
mation (i) could reasonably be ex-
pected to interfere with enforcement
proceedings, (ii) would deprive a person
of a right to a fair trial or an impartial
adjudication, (iii) could reasonably be
expected to constitute an unwarranted
invasion of personal privacy, (iv) could
reasonably be expected to disclose the
identity of a confidential source, in-
cluding a State, local, or foreign agen-
cy or authority or any private institu-
tion which furnished information on a
confidential basis, and, in the case of a
record or information compiled by a
criminal law enforcement authority in
the course of a criminal investigation
or by an agency conducting a lawful
national security intelligence inves-
tigation, information furnished by a
confidential source, (v) would disclose
techniques and procedures for law en-
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forcement investigations or prosecu-
tions, or would disclose guidelines for
law enforcement investigations or
prosecutions if such disclosure could
reasonably be expected to risk cir-
cumvention of the law, or (vi) could
reasonably be expected to endanger the
life or physical safety of any indi-
vidual;

(8) Contained in or related to exam-
ination, operating, or condition reports
prepared by, on behalf of, or for the use
of an agency responsible for the regula-
tion or supervision of financial institu-
tions; or

(9) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells.

(c) Any reasonably segregated non-
exempt portion of a record will be pro-
vided to a requester. The DOE will de-
lete portions which are withholdable
under the exemptions listed above.

§1004.11 Handling information of a
private business, foreign govern-
ment, or an international organiza-
tion.

(a) Whenever a document submitted
to the DOE contains information which
may be exempt from public disclosure,
it will be handled in accordance with
the procedures in this section. While
the DOE is responsible for making the
final determination with regard to the
disclosure or nondisclosure of informa-
tion contained in requested documents,
the DOE will consider the submitter’s
views (as that term is defined in this
section) in making its determination.
Nothing in this section will preclude
the submission of a submitter’s views
at the time of the submission of the
document to which the views relate, or
at any other time.

(b) When the DOE may determine, in
the course of responding to a Freedom
of Information request, not to release
information submitted to the DOE (as
described in paragraph (a) of this sec-
tion, and contained in a requested doc-
ument) without seeking any or further
submitter’s views, no notice will be
given the submitter.

(c) When the DOE, in the course of
responding to a Freedom of Informa-
tion request, cannot make the deter-
mination described in paragraph (b) of
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this section without having for consid-
eration the submitter’s views, the sub-
mitter shall be promptly notified and
provided an opportunity to submit his
views on whether information con-
tained in the requested document (1) is
exempt from the mandatory public dis-
closure requirements of the Freedom of
Information Act, (2) contains informa-
tion referred to in 18 U.S.C. 1905, or (3)
is otherwise exempt by law from public
disclosure. The DOE will make its own
determinations as to whether any in-
formation is exempt from disclosure.
Notice of a determination by the DOE
that a claim of exemption made pursu-
ant to this paragraph is being denied
will be given to a person making such
a claim no less than seven (7) calendar
days prior to intended public disclosure
of the information in question. For
purposes of this section, notice is
deemed to be given when mailed to the
submitter at the submitter’s last
known address.

(d) When the DOE, in the course of
responding to a Freedom of Informa-
tion request, cannot make the deter-
mination described in paragraph (b) of
this section and, without recourse to
paragraph (c) of this section, pre-
viously has received the submitter’s
views, the DOE will consider such sub-
mitter’s views and will not be required
to obtain additional submitter’s views
under the procedure described in para-
graph (c) of this section. The DOE will
make its own determination with re-
gard to any claim that information be
exempted from disclosure. Notice of
the DOE’s determination to deny a
claim of exemption made pursuant to
this paragraph will be given to a person
making such a claim no less than seven
(7) calendar days prior to its intended
public disclosure.

(e) Notwithstanding any other provi-
sion of this section, DOE offices may
require a person submitting documents
containing information that may be
exempt by law from mandatory disclo-
sure to (1) submit copies of each docu-
ment from which information claimed
to be confidential has been deleted or
(2) require that the submitter’s views
be otherwise made known at the time
of the submission. Notice of a deter-
mination by the DOE that a claim of
exemption is being denied will be given

§1004.11

to a person making such a claim no
less than seven (7) calendar days prior
to intended public disclosure of the in-
formation in question. For purposes of
this section, notice is deemed to be
given when mailed to the submitter at
the submitter’s last known address.

(f) Criteria for determining the applica-
bility of 5 U.S.C. 552(b)(4). Subject to
subsequent decisions of the Appeal Au-
thority, criteria to be applied in deter-
mining whether information is exempt
from mandatory disclosure pursuant to
Exemption 4 of the Freedom of Infor-
mation Act include:

(1) Whether the information has been
held in confidence by the person to
whom it pertains;

(2) Whether the information is of a
type customarily held in confidence by
the person to whom it pertains and
whether there is a reasonable basis
therefore;

(3) Whether the information was
transmitted to and received by the De-
partment in confidence;

(4) Whether the information is avail-
able in public sources;

(5) Whether disclosure of the infor-
mation is likely to impair the Govern-
ment’s ability to obtain similar infor-
mation in the future; and

(6) Whether disclosure of the infor-
mation is likely to cause substantial
harm to the competitive position of the
person from whom the information was
obtained.

(g) When the DOE, in the course of
responding to a Freedom of Informa-
tion request, determines that informa-
tion exempt from the mandatory public
disclosure requirements of the Free-
dom of Information Act is to be re-
leased in accordance with §1004.1, the
DOE will notify the submitter of the
intended discretionary release no less
than seven (7) days prior to intended
public disclosure of the information in
question.

(h) As used in this section, the term
submitter’s views means, with regard to
a document submitted to the DOE, an
item-by-item indication, with accom-
panying explanation, addressing
whether the submitter considers the
information contained in the document
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to be exempt from the mandatory pub-
lic disclosure requirements of the Free-
dom of Information Act, to be informa-
tion referred to in 18 U.S.C. 1905, or to
be otherwise exempt by law from man-
datory public disclosure. The accom-
panying explanation shall specify the
justification for nondisclosure of any
information under consideration. If the
submitter states that the information
comes within the exemption in 5 U.S.C.
552(b)(4) for trade secrets and commer-
cial or financial information, the sub-
mitter shall include a statement speci-
fying why such information is privi-
leged or confidential and, where appro-
priate, shall address the criteria in
paragraph (f) of this section. In all
cases, the submitter shall address the
question of whether or not discre-
tionary disclosure would be in the pub-
lic interest.

§1004.12 Computation of time.

Except as otherwise noted, in com-
puting any period of time prescribed or
allowed by this part, the day of the
event from which the designated period
of time begins to run is not to be in-
cluded; the last day of the period so
computed is to be included; and Satur-
days, Sundays, and legal holidays are
excepted.

PART 1005—INTERGOVERNMENTAL
REVIEW OF DEPARTMENT OF EN-
ERGY PROGRAMS AND ACTIVI-
TIES

Sec.

1005.1 What is the purpose of these regula-
tions?

1005.2 What definitions apply to these regu-
lations?

1005.3 What programs and activities of the
Department are subject to these regula-
tions?

1005.4 What are the Secretary’s general re-
sponsibilities under the Order?

1005.5 What is the Secretary’s obligation
with respect to Federal interagency co-
ordination?

1005.6 What procedures apply to the selec-
tion of programs and activities under
these regulations?

1005.7 How does the Secretary communicate
with state and local officials concerning
the Department’s programs and activi-
ties?

1005.8 How does the Secretary provide
states an opportunity to comment on
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proposed Federal financial assistance
and direct Federal development?

1005.9 How does the Secretary receive and
respond to comments?

1005.10 How does the Secretary make efforts
to accommodate intergovernmental con-
cerns?

1005.11 What are the Secretary’s obligations
in interstate situations?

1005.12 How may a state simplify, consoli-
date, or substitute federally required
state plans?

1005.13 May the Secretary waive any provi-
sion of these regulations?

AUTHORITY: E. O. 12372, July 14, 1982, 47 FR
30959, as amended April 8, 1983, 48 FR 15887;
sec. 401 of the Intergovernmental Coopera-
tion Act of 1968, as amended (31 U.S.C. 6506).

SOURCE: 48 FR 29182, June 24, 1983, unless
otherwise noted.

§1005.1 What is the purpose of these
regulations?

(a) The regulations in this part im-
plement Executive Order 12372, ‘“‘Inter-
governmental Review of Federal Pro-
grams,’”’ issued July 14, 1982 and amend-
ed on April 8, 1983. These regulations
also implement applicable provisions of
section 401 of the Intergovernmental
Cooperation Act of 1968.

(b) These regulations are intended to
foster an intergovernmental partership
and a strengthened Federalism by rely-
ing on state processes and on state,
areawide, regional and local coordina-
tion for review of proposed federal fi-
nancial assistance and direct federal
development.

(c) These regulations are intended to
aid the internal management of the De-
partment, and are not intended to cre-
ate any right or benefit enforceable at
law by a party against the Department
or its officers.

§1005.2 What definitions
these regulations?

apply to

Department means the U.S. Depart-
ment of Energy.

Order means Executive Order 12372,
issued July 14, 1982, and amended April
8, 1983 and titled ‘‘Intergovernmental
Review of Federal Programs.”’

Secretary means the Secretary of the
U.S. Department of Energy or an offi-
cial or employee of the Department
acting for the Secretary under a dele-
gation of authority.
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State means any of the 50 states, the
District of Columbia, the Common-
wealth of Puerto Rico, the Common-
wealth of the Northern Mariana Is-
lands, Guam, American Samoa, the
U.S. Virgin Islands, or the Trust Terri-
tory of the Pacific Islands.

§1005.3 What programs and activities
of the Department are subject to
these regulations?

(a) The Secretary publishes in the
FEDERAL REGISTER a list of the Depart-
ment’s program and activities that are
subject to the order and these regula-
tions.

(b) Unless otherwise stated in the
FEDERAL REGISTER listing identified in
paragraph (a) of this section, these reg-
ulations do not apply to the Depart-
ment’s financial assistance trans-
actions with other than governmental
entities.

(c) The Bonneville Power Adminis-
tration shall satisfy the requirements
of these regulations by compliance
with the consultation requirements of
the Pacific Northwest Electric Power
Planning and Conservation Act, Public
Law 96-501.

§1005.4 What are the Secretary’s gen-
eral responsibilities under the
Order?

(a) The Secretary provides opportuni-
ties for consultation by elected offi-
cials of those state and local govern-
ments that would provide the non-
federal funds, for, or that would be di-
rectly affected by, proposed federal fi-
nancial assistance from, or direct fed-
eral development by, the Department.

(b) If a state adopts a process under
the Order to review and coordinate pro-
posed federal financial assistance and
direct federal development, the Sec-
retary, to the extent permitted by law:

(1) Uses the state process to deter-
mine official views of state and local
elected officials;

(2) Communicates with state and
local elected officials as early in a pro-
gram planning cycle as is reasonably
feasible to explain specific plans and
actions;

(3) Make efforts to accommodate
state and local elected official’s con-
cerns with proposed federal financial
assistance and direct federal develop-
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ment that are communicated through
the state process;

(4) Allows the states to simplify and
consolidate existing federally required
state plan submissions;

(6) Where state planning and budg-
eting systems are sufficient and where
permitted by law, encourages the sub-
stitution of State plans for federally
required state plans;

(6) Seeks the coordination of views of
affected state and local elected offi-
cials in one state with those of another
state when proposed federal financial
assistance or direct federal develop-
ment has an impact on interstate met-
ropolitan urban centers or other inter-
state areas; and

(7) Supports state and local govern-
ments by discouraging the reauthoriza-
tion or creation of any planning orga-
nization which is federally-funded,
which has a limited purpose, and which
is not adequately representative of, or
accountable to, state or local elected
officials.

§1005.5 What is the Secretary’s obliga-
tion with respect to Federal inter-
agency coordination?

The Secretary, to the extent prac-
ticable, consults with and seeks advice
from all other substantially affected
federal departments and agencies in an
effort to assure full coordination be-
tween such agencies and the Depart-
ment regarding programs and activi-
ties covered under these regulations.

§1005.6 What procedures apply to the
selection of programs and activities
under these regulations?

(a) A state may select any program
or activity published in the FEDERAL
REGISTER in accordance with §1005.3 of
this part for intergovernmental review
under these regulations. Each state,
before selecting programs and activi-
ties, shall consult with local elected of-
ficials.

(b) Each state that adopts a process
shall notify the Secretary of the De-
partment’s programs and activities se-
lected for that process.

(c) A state may notify the Adminis-
trator of changes in its selections at
any time. For each change, the state
shall submit to the Secretary an assur-
ance that the state has consulted with
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local elected officials regarding the
change. The Department may establish
deadlines by which states are required
to inform the Secretary of changes in
their program selections.

(d) The Secretary uses a state’s proc-
ess as soon as feasible, depending on in-
dividual programs and activities, after
the Secretary is notified of its selec-
tions.

§1005.7 How does the Secretary com-
municate with state and local offi-
cials concerning the Department’s
programs and activities?

(a) [Reserved]

(b) The Secretary provides notice to
directly affected state, areawide, re-
gional, and local entities in a state of
proposed Federal financial assistance
or direct Federal development if:

(1) The state has not adopted a proc-
ess under the Order; or

(2) The assistance or development in-
volves a program or activity not se-
lected for the state process. This notice
may be made by publication in the
FEDERAL REGISTER or other appro-
priate means, which the Department in
its discretion deems appropriate.

§1005.8 How does the Secretary pro-
vide states an opportunity to com-
ment on proposed Federal financial
assistance and direct Federal devel-
opment?

(a) Except in unusual circumstances,
the Secretary gives state processes or
directly affected State, areawide, re-
gional and local officials and entities—

(1) At least 30 days from the date es-
tablished by the Secretary to comment
on proposed Federal financial assist-
ance in the form of noncompeting con-
tinuation awards; and

(2) At least 60 days from the date es-
tablished by the Secretary to comment
on proposed direct Federal develop-
ment or Federal financial assistance
other than noncompeting continuation
awards.

(b) This section also applies to com-
ments in cases in which the review, co-
ordination, and communication with
the Department have been delegated.

§1005.9 How does the Secretary re-
ceive and respond to comments?

(a) The Secretary follows the proce-
dures in §1005.10 if:
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(1) A state office or official is des-
ignated to act as a single point of con-
tact between a state process and all
federal agencies, and

(2) That office or official transmits a
state process recommendation for a
program selected under §1005.6.

(b)(1) The single point of contact is
not obligated to transmit comments
from state, areawide, regional or local
officials and entities where there is no
state process recommendation.

(2) If a state process recommendation
is transmitted by a single point of con-
tact, all comments from, state,
areawide, regional, and local officials
and entities that differ from it must
also be transmitted.

(c) If a state has not established a
process, or is unable to submit a state
process recommendation, state,
areawide, regional and local officials
and entities may submit comments ei-
ther to the applicant or to the Depart-
ment.

(d) If a program or activity is not se-
lected for a state process, state,
areawide, regional and local officials
and entities may submit comments ei-
ther to the applicant or to the Depart-
ment. In addition, if a state process
recommendation for a nonselected pro-
gram or activity is transmitted to the
Department by the single point of con-
tact, the Secretary follows the proce-
dures of §1005.10 of this part.

(e) The Secretary considers com-
ments which do not constitute a state
process recommendation submitted
under these regulations and for which
the Secretary is not required to apply
the procedures of §1005.10 of this part,
when such comments are provided by a
single point of contact, by the appli-
cant, or directly to the Department by
a commenting party.

§1005.10 How does the Secretary make
efforts to accommodate intergov-
ernmental concerns?

(a) If a state process provides a state
process recommendation to the Depart-
ment through its single point of con-
tact, the Secretary either:

(1) Accepts the recommendation;

(2) Reaches a mutually agreeable so-
lution with the state process; or

(3) Provides the single point of con-
tact with such written explanation of
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the decision, as the Secretary in his or
her discretion deems appropriate. The
Secretary may also supplement the
written explanation by providing the
explanation to the single point of con-
tact by telephone, other telecommuni-
cation, or other means.

(b) In any explanation under para-
graph (a)(3) of this section, the Sec-
retary informs the single point of con-
tact that:

(1) The Department will not imple-
ment its decision for at least ten days
after the single point of contact re-
ceives the explanation; or

(2) The Secretary has reviewed the
decision and determined that, because
of unusual circumstances, the waiting
period of at least ten days is not fea-
sible.

(c) For purposes of computing the
waiting period under paragraph (b)(1)
of this section, a single point of con-
tact is presumed to have received writ-
ten notification 5 days after the date of
mailing of such notification.

§1005.11 What are the Secretary’s obli-
gations in interstate situations?

(a) The Secretary is responsible for:

(1) Identifying proposed federal finan-
cial assistance and direct federal devel-
opment that have an impact on inter-
state areas;

(2) Notifying appropriate officials
and entities in states which have
adopted a process and which select the
Department’s program or activity;

(3) Making efforts to identify and no-
tify the affected state, areawide, re-
gional, and local officials and entities
in those states that have not adopted a
process under the Order or do not se-
lect the Department’s program or ac-
tivity;

(4) Responding pursuant to §1005.10 of
this part if the Secretary receives a
recommendation from a designated
areawide agency transmitted by a sin-
gle point of contact, in cases in which
the review, coordination, and commu-
nication with the Department have
been delegated.

(b) The Secretary uses the procedures
in §1005.10 if a state process provides a
state process recommendation to the
Department through a single point of
contact.

Pt. 1008

§1005.12 How may a state simplify,
consolidate, or substitute federally
required state plans?

(a) As used in this section:

(1) Simplify means that a state may
develop its own format, choose its own
submission date, and select the plan-
ning period for a state plan.

(2) Consolidate means that a state
may meet statutory and regulatory re-
quirements by combining two or more
plans into one document and that the
state can select the format, submission
date, and planning period for the con-
solidated plan.

(3) Substitute means that a state may
use a plan or other document that it
has developed for its own purposes to
meet Federal requirements.

(b) If not inconsistent with law, a
state may decide to try to simplify
consolidate, or substitute federally re-
quired state plans without prior ap-
proval by the Secretary.

(c) The Secretary reviews each state
plan that a state has simplified, con-
solidated, or substituted and accepts
the plan only if its contents meet fed-
eral requirements.

§1005.13 May the Secretary waive any
provision of these regulations?

In an emergency, the Secretary may
waive any provision of these regula-
tions.

PART 1008—RECORDS MAINTAINED
ON INDIVIDUALS (PRIVACY ACT)

Subpart A—General Provisions

Sec.

1008.1 Purpose and scope.

1008.2 Definitions.

1008.3 Employee standards of conduct with
regard to privacy.

1008.4 Procedures for identifying the indi-
vidual making a request for access to or
amendment of records.

1008.5 Effect of the Freedom of Information
Act (FOIA).

Subpart B—Requests for Access or
Amendment

1008.6 Procedures for Privacy Act requests.

1008.7 Processing of requests.

1008.8 Action in response to a request for
access: disclosure of requested informa-
tion to subject individuals.

1008.9 Action in response to a request for
access: initial denial of access.
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1008.10 Action in response to a request for
correction or amendment of records.

1008.11 Appeals of denials of requests pursu-
ant to §1008.6.

1008.12 Exemptions.

1008.13 Fees.

1008.14 Requests under false pretenses.

1008.15 Civil remedies.

Subpart C—Disclosure to Third Parties

1008.16 Prohibition against disclosure.

1008.17 Conditions of disclosure.

1008.18 Accounting for disclosures.

1008.19 Criminal penalties—improper disclo-
sure.

Subpart D—Maintenance and
Establishment of Systems of Records

1008.20 Content of systems of records.

1008.21 Collection of information by DOE
about an individual for a system of
records.

1008.22 Use and collection of social security
numbers.

1008.23 Public notice of systems of records.

1008.24 Criminal penalties—failure to pub-
lish a system notice.

AUTHORITY: 42 U.S.C. 7101 et seq.; 50 U.S.C.
2401 et seq.; 5 U.S.C. 552a.

SOURCE: 45 FR 61577, Sept. 16, 1980, unless
otherwise noted.

Subpart A—General Provisions

§1008.1 Purpose and scope.

(a) This part establishes the proce-
dures to implement the Privacy Act of
1974 (Pub. L. 93-579, 5 U.S.C. 552a) with-
in the Department of Energy.

(b) This part applies to all systems of
records, as defined in §1008.2(m), main-
tained by DOE.

(c) This part applies to all divisions
within the DOE, and to the personnel
records of the Federal Energy Regu-
latory Commission (FERC), which are
maintained by DOE on behalf of FERC.
These regulations do not apply to other
systems of records maintained by
FERC. These regulations also apply to
DOE contractors and their employees
to the extent required by 5 U.S.C.
552a(m).

§1008.2 Definitions.

(a) Department or Department of En-
ergy (DOE) means all organizational
entities which are a part of the execu-
tive department created by title II of
the Department of Energy Organiza-
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tion Act, Public Law 95-91, except the
Federal Energy Regulatory Commis-
sion (FERC).

(b) Director, Office of Hearings and Ap-
peals means the Director or his dele-
gate.

(¢c) DOE locations means each of the
following DOE components:

(1) Bonneville Power Administration,
P.O0. Box 3621-KDP-7, Portland, OR
97232.

(2) Carlsbad Field Office, P.O. Box
3090, Carlsbad, NM 88221.

(3) Chicago Office, 9800 S. Cass Ave-
nue, Argonne, I, 60439.

(4) Environmental Management Con-
solidated Business Center, 250 East 5th
Street, Suite 500, Cincinnati, OH 45202.

(5) Golden Field Office, 1617 Cole Bou-
levard, Golden, CO 80401.

(6) Headquarters, Department of En-
ergy, Washington, DC 20585.

(7) Idaho Operations Office, 1955 Fre-
mont Avenue, MS 1203, Idaho Falls, ID
83401.

(8) National Nuclear Security Admin-
istration Service Center, P.O. Box 5400,
Albuquerque, NM 87185-5400.

(9) National Nuclear Security Admin-
istration Nevada Site Office, P.O. Box
98518, Las Vegas, NV 89193-3521.

(10) National Energy Technology
Laboratory, 3610 Collins Ferry Road,
Morgantown, WV 26507-0800.

(11) Oak Ridge Office, P.O. Box 2001,
Oak Ridge, TN 37831.

(12) Office of Scientific and Technical
Information, 175 S. Oak Ridge Turn-
pike, P.O. Box 62, Oak Ridge, TN 37830.

(13) Pacific Northwest Site Office,
P.O. Box 350, Mail Stop K8-50, Rich-
land, WA 99352.

(14) Pittsburgh Naval Reactors, P.O.
Box 109, West Mifflin, PA 15122-0109.

(15) Richland Operations Office, P.O.
Box 550, Mail Stop A7-75, Richland, WA
99352.

(16) Savannah River Operations Of-
fice, P.O. Box A, Aiken, SC 29801.

(17) Schenectady Naval Reactors,
P.O. Box 1069, Schenectady, NY 12301.

(18) Southeastern Power Administra-
tion, 1166 Athens Tech Road, Elberton,
GA 30635-6711.

(19) Southwestern Power Administra-
tion, One West Third, S1200, Tulsa, OK
74103.
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(20) Strategic Petroleum Reserve
Project Management Office, 900 Com-
merce Road East-MS FE-455, New Orle-
ans, LA 70123.

(21) Western Area Power Administra-
tion, 12155 W. Alameda Parkway, P.O.
Box 281213, Lakewood, CO 80228-8213.

(d) General Counsel means the Gen-
eral Counsel provided for in section
202(b) of the Department of Energy Or-
ganization Act, or any DOE attorney
designated by the General Counsel.

(e) Headquarters means all DOE facili-
ties functioning within the Wash-
ington, DC metropolitan area.

(f) Individual means a citizen of the
United States or an alien lawfully ad-
mitted for permanent residence, but
does not include proprietorships, busi-
nesses, or corporations. Where appro-
priate, the term individual also in-
cludes a duly authorized representative
of an individual.

(g8) Maintain means maintain, collect,
use, or disseminate.

(h) Privacy Act Officer means the per-
son designated by the Director, Office
of Administration, as responsible for
administering the DOE’s program for
implementing the requirements of the
Privacy Act of 1974 at the DOE loca-
tions listed at §1008.2(c).

(i) Record means any item, collection,
or grouping of information about an in-
dividual that is maintained by or for
the DOE including, but not limited, to
education, financial transactions, med-
ical history, and criminal or employ-
ment history, and that contains that
individual’s name, or other identifying
number, symbol, or other identifying
particulars assigned to the individual,
such as a finger or voice print or photo-
graph. See subsection (a)(4) of the Act.

(j) Routine use means, with respect to
the disclosure of a record, the use of
such record for a purpose which is com-
patible with the purpose for which it
was collected. See subsection (a)(7) of
the Act.

(k) Statistical record means a record in
a system of records maintained for sta-
tistical research or reporting purposes
only and not used in whole or in part in
making any determination about an
identifiable individual, except as pro-
vided by 13 U.S.C. 8. See subsection
(a)(6) of the Act.

§1008.3

(1) System Manager means the DOE of-
ficial who is responsible for a system of
records as designated in the system no-
tice of that system of records published
by DOE.

(m) System of records means a group of
any records under DOE control from
which information is retrieved by the
name of the individual or by some
identifying number, symbol, or other
identifying particulars assigned to the
individual. See subsection (a)(5) of the
Act.

(n) Act means the Privacy Act of 1974,
Public Law 93-579; references to sub-
sections of the Act mean subsections of
section 3 of the Act.

[45 FR 61577, Sept. 16, 1980, as amended at 71
FR 68735, Nov. 28, 2006]

§1008.3 Employee standards of con-
duct with regard to privacy.

(a) The Headquarters DOE Privacy
Act Officer shall assure that DOE per-
sonnel are advised of the provisions of
the Privacy Act, including the criminal
penalties and civil liabilities provided
therein, (subsections (g) and (i) of the
Act), and that DOE personnel are made
aware of their responsibilities: to pro-
tect the security of personal informa-
tion to assure its accuracy, relevance,
timeliness and completeness; to avoid
unauthorized disclosure; and to insure
that no system of records concerning
individuals, no matter how insignifi-
cant or specialized, is maintained with-
out public notice.

(b) DOE personnel shall:

(1) Collect or maintain no informa-
tion of a personal nature about individ-
uals unless relevant and necessary to
achieve a purpose or carry out a re-
sponsibility of the DOE as required by
statute or by Executive Order. See sub-
section (e)(1) of the Act and §1008.18(a).

(2) Collect information, wherever
possible, directly from the individual
to whom it pertains. See subsection
(e)(2) of the Act and §1009.19(a).

(3) Inform individuals from whom in-
formation is collected of the authority
for collection, the principal purposes
for which the information will be used,
the routine uses that will be made of
the information, and the effects of not
furnishing the information. See sub-
section (e)(3) of the Act and §1008.19(b).
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(4) Collect, maintain, use or dissemi-
nate no information concerning an in-
dividual’s rights guaranteed by the
First Amendment, unless:

(i) The individual has volunteered
such; or

(ii) The information is expressly au-
thorized by statute to be collected,
maintained, used or disseminated; or

(iii) The activities involved are perti-
nent to and within the scope of an au-
thorized law enforcement activity. See
subsection (e)(7) of the Act and
§1008.18(b).

(5) Advise their supervisors of the ex-
istence or proposal of any system of
records which retrieves information
about individuals by the individual’s
name or other identifying number,
symbol, or identifying particulars as-
signed to the individual.

(6) Maintain an accounting, in the
prescribed form, of all disclosures of in-
formation other than those to officers
or employees who have a need for the
record in the performance of their du-
ties and those required under the Free-
dom of Information Act. See subsection
(c) of the Act.

(7) Disclose no records other than to
DOE personnel without the advance
written consent of the individual, ex-
cept as authorized by 5 U.S.C. 552a(b)
including routine uses published in the
FEDERAL REGISTER.

(8) Maintain and process information
concerning individuals with care to in-
sure that no inadvertent disclosure of
the information is made. See sub-
section (e)(10) of the Act.

(9) Inform the proper DOE authori-
ties of any information maintained in a
DOE system of records which is not au-
thorized by the Privacy Act of 1974.

(c) Heads of Headquarters Divisions
and Offices and heads of the other DOE
locations shall review annually the
systems of records subject to their re-
sponsibility to insure compliance with
the requirements of the Privacy Act of
1974.

§1008.4 Procedures for identifying the
individual making a request for ac-
cess to or amendment of records.

(a) When a request for information
about or for access to or correction of
a record pertaining to an individual
and contained in a system of records
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has been made pursuant to §1008.6,
valid identification of the individual
making the request shall be required
before information will be given, access
granted or a correction considered, to
insure that information is given, cor-
rected, or records disclosed or cor-
rected only at the request of the proper
person.

(b) Subject to paragraphs (c) and (d)
of this section, an individual making a
request may establish his identity by:

(1) Including with his request, if sub-
mitted by mail, a photocopy of two
identifying documents bearing his
name and signature, one of which shall
bear his current home or business ad-
dress and date of birth; or

(2) Appearing at the appropriate DOE
location during the regular business
hours and presenting either of the fol-
lowing:

(i) One identifying document bearing
the individual’s photograph and signa-
ture, such as a driver’s license or pass-
port; or

(ii) Two identifying documents bear-
ing the individual’s name and signa-
ture, one of which shall bear the indi-
vidual’s current home or business ad-
dress and date of birth; or

(3) Providing such other proof of
identity as the Privacy Act Officer
deems satisfactory in the cir-
cumstances of a particular request.

(c) If the Privacy Act Officer or the
appropriate System Manager deter-
mines that the information in a record
is so sensitive that unauthorized access
could cause harm or embarrassment to
the individual whose record in in-
volved, or if the individual making the
request is unable to produce satisfac-
tory evidence of identity under para-
graph (b) or (d) of this section, the indi-
vidual making the request may be re-
quired to submit a notarized statement
attesting to his identity and his under-
standing of the criminal penalties pro-
vided under section 1001 of title 18 of
the United States Code for making
false statements to a Government
agency and under subsection (i)(3) of
the Act for obtaining records under
false pretenses. Copies of these statu-
tory provisions and forms of such nota-
rized statements may be obtained upon
request from the Privacy Act Officer,
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(d) When an individual acting as the
parent of a minor or the legal guardian
of the person to whom a record per-
tains makes a request pursuant to
§1008.6 of this part:

(1) Such an individual shall establish
his personal identity in the same man-
ner required in either paragraph (b) or
(c) of this section.

(2) In addition, such an individual
shall establish his identity in the rep-
resentative capacity of parent or legal
guardian. In the case of the parent of a
minor, the proof of identity shall be a
certified or authenticated copy of the
minor’s birth certificate. In the case of
the legal guardian of a person who has
been declared incompetent due to phys-
ical or mental incapacity or age by a
court of competent jurisdiction, the
proof of identity shall be a certified or
authenticated copy of the order from a
court of competent jurisdiction.

(3) A parent or legal guardian may
act only for a living individual, not for
a decedent. Requests for the records of
decedents will be handled under the
Freedom of Information Act (b U.S.C.
552).

§1008.5 Effect of the Freedom of Infor-
mation Act (FOIA).

(a) DOE shall not rely on any exemp-
tion contained in the Freedom of Infor-
mation Act (b U.S.C. 552) to withhold
from the individual to whom it per-
tains, any record which is otherwise
accessible to such individual under this
part.

(b) DOE shall rely on subsection (b)
of the Privacy Act to withhold infor-
mation from a person other than the
person to whom the record pertains
only when the information is also ex-
empt from disclosure under the FOIA.

(c) Where a request for access to
records is submitted pursuant to both
the FOIA and the Privacy Act, the DOE
shall, to the maximum extent possible,
process the request under the provi-
sions of this part, including the time
limits of this part.

§1008.6

Subpart B—Requests for Access or
Amendment

§1008.6 Procedures for Privacy Act re-
quests.

(a) Any individual may—

(1) Ask the DOE whether a system of
records maintained by the DOE con-
tains records about him or her;

(2) Request access to information
pertaining to him or her that is main-
tained in a DOE system of records;

(3) Request that information about
him or her in a DOE system of records
be amended or corrected. Requests for
correction or amendment may include
inquiries concerning:

(i) Whether such information is rel-
evant or necessary to accomplish a
purpose that DOE is required to accom-
plish by statute or Executive Order; or

(ii) If the information is to be used by
the DOE in making a determination
about the individual, whether the in-
formation is as accurate, relevant,
timely, or complete as is reasonably
necessary to assure fairness in the de-
termination.

(b) Requests submitted pursuant to
this section shall:

(1) Be in writing and signed by the in-
dividual making the request;

(2) State that the request is a ‘‘Pri-
vacy Act Access” or ‘‘Privacy Act
Amendment’’ request;

(3) Include the identification infor-
mation required by §1008.4;

(4) Specify, if possible, the title and
identifying number of the system of
records as listed in DOE’s published no-
tices of system of records;

(5) Provide if possible any additional
information to aid DOE in responding
to the request, for example, a descrip-
tion of the records sought;

(6) Indicate, as appropriate, the time,
place, and form of access sought.

(c) Any request not addressed and
marked as specified in paragraph (a) of
this section shall be forwarded imme-
diately to the appropriate Privacy Act
Officer. An improperly addressed re-
quest will not be deemed to have been
received for purposes of measuring
time periods pursuant to §§1008.7 and
1008.10 until actual receipt by the ap-
propriate Privacy Act Officer. The in-
dividual making the request shall be
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notified that the request was improp-
erly addressed and the date when the
request was received by the Privacy
Act Officer.

(d) Assistance in preparing an access
request pursuant to this section may
be obtained from any DOE Privacy Act
Officer at the locations listed at
§1008.2(e).

(e) An individual shall not be re-
quired to state a reason or otherwise
justify his request for information or
access to a record pertaining to him/
her that is contained in a system of
records.

§1008.7 Processing of requests.

(a) Receipt of a request made in ac-
cordance with §1008.6 shall be promptly
acknowledged by the Privacy Act Offi-
cer.

(b) Each request shall be acted upon
promptly. Every effort will be made to
respond within ten working days of the
date of receipt by the System Manager
or designee. If a response cannot be
made within ten working days, the ap-
propriate Privacy Act Officer shall
send an interim response providing in-
formation on the status of the request,
including an estimate of the time with-
in which action is expected to be taken
on the request and asking for any fur-
ther information as may be necessary
to respond to the request. Action will
be completed as soon as possible, but
not later than 20 working days after re-
ceipt of the original specific inquiry. In
unusual circumstances and for good
cause, the appropriate Privacy Act Of-
ficer may decide that action cannot be
completed within the initial 20 working
days. In such case, the appropriate Pri-
vacy Act Officer will advise the indi-
vidual of the reason for the delay and
the date (not to exceed an additional 20
working days) by which action can be
expected to be completed.

(c) The term unusual circumstances as
used in this section includes situations
where a search for requested records
from inactive storage is necessary;
cases where a voluminous amount of
data is involved; instances where infor-
mation on other individuals must be
separated or expunged from the par-
ticular record; and cases where con-
sultation with other agencies which
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have substantial interest in the re-
sponse to the request is necessary.

(d) Upon receiving a request, the Pri-
vacy Act Officer shall ascertain which
System Manager or Managers of the
DOE have primary responsibility for,
custody of, or concern with the system
or systems of records subject to the re-
quest and shall forward the request to
such System Manager or Managers.
The System Manager or Managers shall
promptly identify and, in consultation
with the General Counsel, review the
records encompassed by the request.

(e) Where the request is for access to
or information about records, after re-
viewing the material the System Man-
ager or Managers concerned shall
transmit to the Privacy Act Officer the
requested material. The transmission
to the Privacy Act Officer shall include
any recommendation that the request
be granted or wholly or partially de-
nied and shall set forth any exemption
categories supporting denials. Any de-
nial recommendation must be con-
curred in by the appropriate General
Counsel.

(f) Where the request is for correction
or amendment of records, after review-
ing the material the System Manager
or Managers shall transmit a rec-
ommended decision to the Privacy Act
Officer. Any recommendation that the
request be granted or wholly or par-
tially denied shall cite the exemption
relied on and set forth the policy con-
siderations supporting a denial. Any
recommendation of denial must be con-
curred in by General Counsel.

§1008.8 Action in response to a re-
quest for access: disclosure of re-
quested information to subject indi-
viduals.

(a) Consistent with the recommenda-
tion of the System Manager and the
concurrence of the appropriate General
Counsel, the Privacy Act Officer shall
provide to the requesting individual
the information about or access to a
record or information pertaining to the
individual contained in a system of
records, unless the request is being de-
nied in accordance with §1008.9 of this
part. The Privacy Act Officer shall no-
tify the individual of such determina-
tion and provide the following informa-
tion:
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(1) Whether there is information or a
record pertaining to him that is con-
tained in a system of records;

(2) The methods of access as set forth
in paragraph (b) of this section;

(3) The place at which the record or
information may be inspected;

(4) The earliest date on which the
record or information may be inspected
and the period of time that the record
or information will remain available
for inspection. In no event shall the
earliest date be later than thirty cal-
endar days from the date of notifica-
tion.

(5) An indication that copies of the
records are enclosed, or the estimated
date by which a copy of the record
could be mailed and the estimate of
fees that would be charged to provide
other than the first copy of the record,
pursuant to §1008.13.

(6) The fact that the individual, if he
wishes, may be accompanied by an-
other person during the in-person re-
view of the record or information, pro-
vided that the individual shall first fur-
nish to the Privacy Act Officer a writ-
ten statement authorizing disclosure of
that individual’s record in the accom-
panying person’s presence; and

(7) Any additional requirements that
must be satisfied in order to provide in-
formation about or to grant access to
the requested record or information.

(b) The following methods of access
to records or information pertaining to
an individual and contained in a sys-
tem of records may be available to that
individual depending on the cir-
cumstances of a particular request:

(1) A copy of the record may be en-
closed with the initial response in ac-
cordance with paragraph (a) of this sec-
tion;

(2) Inspection in person may be ar-
ranged during the regular business
hours of the DOE in the office specified
by the Privacy Act Officer;

(3) Transfer of records to a Federal
facility more convenient to the indi-
vidual may be arranged, but only if the
Privacy Act Officer determines that a
suitable facility is available, that the
individual’s access can be properly su-
pervised at that facility, and that
transmittal of the records or informa-
tion to that facility will not unduly
interfere with operations of the DOE or

§1008.9

involve unreasonable costs, in terms of
money or manpower; and

(4) The requested number of copies in
addition to the initial copy may be
mailed at the request of the individual,
subject to payment of the fees pre-
scribed in §1008.13.

(c) If the Privacy Act Officer be-
lieves, based upon a recommendation
of the System Manager and the agen-
cy’s medical officer, that disclosure of
medical and/or psychological informa-
tion directly to an individual could
have an adverse effect upon that indi-
vidual, the individual may be asked:

(1) To designate in writing a physi-
cian or mental health professional to
whom he would like the records to be
disclosed; or

(2) To submit a signed statement by
his physician or a mental health pro-
fessional indicating that, in his view,
disclosure of the requested records or
information directly to the individual
will not have an adverse effect upon
the individual. If the individual refuses
to designate a physician or mental
health professional, or to submit a
signed statement from his physician or
mental health professional as provided
in paragraphs (¢) (1) and (2) of this sec-
tion, the request will be considered de-
nied, and the appeal rights provided in
§1008.11 will be available to the indi-
vidual.

(d) The Privacy Act Officer shall sup-
ply such other information and assist-
ance at the time of an individual’s re-
view of his record as is necessary to
make the record intelligible to the in-
dividual.

(e) The DOE will, as required by sub-
section (d)(1), assure an individual’s
right ‘““to review his or her record and
have a copy made of all or any portion
thereof in a form comprehensible to
him.” However, original records will be
made available to individuals only
under the supervision of the Privacy
Act Officer or his designee. Individuals
will be provided at their request with a
copy, but not the original, of records
pertaining to them.

§1008.9 Action in response to a re-
quest for access: initial denial of ac-
cess.

(a) A request by an individual for in-
formation about or access to a record
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or information pertaining to that indi-
vidual that is contained in a system of
records may be denied only upon a de-
termination by the appropriate System
Manager, with the concurrence of the
appropriate General Counsel, that:

(1) The record is subject to an exemp-
tion under §1008.12;

(2) The record is information com-
piled in reasonable anticipation of a
civil action or proceeding; or

(3) The individual has unreasonably
failed to comply with the procedural
requirements of this part.

(b) The Privacy Act Officer shall give
written notice of the denial of a re-
quest of information about or access to
records or information pertaining to
the individual and contained in a sys-
tem of records. Such written notice
shall be sent by certified or registered
mail, return receipt requested and
shall include the following informa-
tion:

(1) The System Manager’s name and
title;

(2) The reasons for the denial, includ-
ing citation to the appropriate sections
of the Privacy Act and this part; and

(3) Notification of the individual’s
right to appeal the denial pursuant to
§1008.11 and to administrative and judi-
cial review under 5 U.S.C. 552a(g)(1)(B),
as limited by 552a(g)(5).

(c) Nothing in this section shall:

(1) Require the furnishing of informa-
tion or records that are not retrieved
by the name or by some other identi-
fying number, symbol or identifying
particular of the individual making the
request;

(2) Prevent a System Manager from
waiving any exemption authorizing the
denial of records, in accordance with
§1008.12.

§1008.10 Action in response to a re-
quest for correction or amendment
of records.

(a) The Privacy Act Officer must re-
spond in writing to the requester for
amendment of a record within 10 work-
ing days of receipt. This response shall
inform the requester of the decision
whenever possible.

(b) If the decision cannot be reached
within 10 working days, the requester
shall be informed of the reason for
delay and the date (within 20 working
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days) it is expected that the decision
will be made.

(c) The Privacy Act Officer, con-
sistent with the recommendation of
the System Manager or Managers, as
concurred in by the appropriate Gen-
eral Counsel, if appropriate, shall do
one of the following:

(1) Instruct the System Manager to
make the requested correction or
amendment; and advise the individual
in writing of such action, providing ei-
ther a copy of the corrected or amend-
ed record, or a statement as to the
means whereby the correction or
amendment was accomplished in cases
where a copy cannot be provided (for
example, erasure of information from a
record maintained only in an elec-
tronic data bank); or

(2) Inform the individual in writing
that his request is denied in whole or
in part. Such denial shall be sent by
certified or registered mail, return re-
ceipt requested, and shall provide the
following information:

(i) The System Manager’s name and
title;

(ii) The reasons for the denial; in-
cluding citation to the appropriate sec-
tions of the Act and this part; and

(iii) Notification of the individual’s
right to appeal the denial pursuant to
§1008.11 and to administrative and judi-
cial review under 5 U.S.C. 552a(g)(1)(B),
as limited by 5 U.S.C. 5562a(g)(5).

(iv) Notification of the right of the
individual to submit a statement of
disagreement consistent with
§1008.11(g).

(d) Whenever an individual’s record is
amended pursuant to a request by that
individual, the Privacy Act Officer or
the System Manager, as appropriate,
shall notify all persons and agencies to
which the amended portion of the
record had been disclosed prior to its
amendment, if an accounting of such
disclosure was required by the Act. The
notification shall request a recipient
agency maintaining the record to ac-
knowledge receipt of the notification,
to correct or amend the record and to
apprise an agency or person to which it
had disclosed the record of the sub-
stance of the amendment.

(e) The following criteria will be
taken into account by the DOE in re-
viewing a request for amendment:
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(1) The sufficiency of the evidence
submitted by the individual;

(2) The factual accuracy of the infor-
mation;

(3) The relevance and necessity of the
information in relation to the purpose
for which it was collected;

(4) If such information is used in
making any determination about the
individual, whether the information is
as accurate, relevant, timely, and com-
plete as is reasonably necessary to as-
sure fairness to the individual in such
determination;

(5) The degree of possibility that de-
nial of the request could unfairly result
in a determination adverse to the indi-
vidual;

(6) The nature of the record sought to
be corrected or amended; and

(7) The propriety and feasibility of
complying with the specific means of
amendment requested by the indi-
vidual.

(f) The DOE will not undertake to
gather evidence for the individual, but
does reserve the right to verify the evi-
dence that the individual submits.

(g) Amendment of a record requested
by an individual may be denied upon a
determination that:

(1) The individual has failed to estab-
lish, by a preponderance of the evi-
dence, the propriety of the amendment
in relation to the criteria stated in
paragraph (c¢) of this section;

(2) The record sought to be amended
was compiled in a terminated judicial,
quasi-judicial or quasi-legislative pro-
ceeding to which the individual was a
party or participant;

(3) The record sought to be amended
is the subject of a pending judicial,
quasi-judicial or quasi-legislative pro-
ceeding to which the individual is a
party or participant;

(4) The amendment would violate a
duly enacted statute or promulgated
regulation;

(5) The individual has unreasonably
failed to comply with the procedural
requirements of this part; or

(6) The record has been properly ex-
empted from the provisions of sub-
section (d) of the Act.

(h) Nothing in this section shall re-
strict the DOE from granting in part or

§1008.11

denying in part a request for amend-
ment of records.

[45 FR 61577, Sept. 16, 1980; 46 FR 31637, June
17, 1981]

§1008.11 Appeals of denials
quests pursuant to §1008.6.

(a) Any individual may appeal the de-
nial of a request made by him for infor-
mation about or for access to or correc-
tion or amendment of records. An ap-
peal shall be filed within 30 calendar
days after receipt of the denial. When
an appeal is filed by mail, the post-
mark is conclusive as to timeliness.
The appeal shall be in writing and
must be signed by the individual. The
words “PRIVACY ACT APPEAL”
should appear in capital letters on the
envelope and the letter. Appeals of de-
nials relating to records maintained in
government-wide systems of records re-
ported by the OPM, shall be filed, as
appropriate, with the Assistant Direc-
tor for Agency Compliance and Evalua-
tion, Office of Personnel Management
(OPM), 1900 E Street, NW., Washington,
DC 20415. All other appeals relating to
DOE records shall be directed to the
Director, Office of Hearings and Ap-
peals (OHA), Department of Energy,
Headquarters, Washington, DC.

(b) An appeal not addressed and
marked as specified in paragraph (a) of
this section shall be forwarded imme-
diately to the Assistant Director for
Agency Compliance and Evaluation,
OPM, or the Director, OHA, as appro-
priate. An appeal that is not properly
addressed by an individual shall not be
deemed to have been received for pur-
poses of time periods in this section
until actual receipt of the appeal by
the Assistant Director, OPM, or the Di-
rector, OHA. In each instance when an
appeal so forwarded is received, the in-
dividual filing the appeal shall be noti-
fied that the appeal was improperly ad-
dressed and the date when the appeal
was received by the Assistant Director,
OPM, or the Director, OHA.

(c) The appeal shall include the fol-
lowing:

(1) A copy of the original request for
access or for amendment;

(2) A copy of the initial denial; and

(3) A statement of the reasons why
the initial denial is believed to be in
error.

of re-
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(d) The records or record to which
the individual was denied access, or
which was requested to be corrected or
amended, will be supplied to the appro-
priate appeal authority by the Privacy
Act Officer who issued the initial de-
nial. While such records normally will
comprise the entire record on appeal,
the appeal authority may seek such ad-
ditional information as is necessary to
assure that the final determination is
fair and equitable.

(e) No personal appearance or hearing
on appeal will be allowed.

(f) The appropriate appeal authority
for DOE records shall act upon the ap-
peal and issue a final determination in
writing no later than 20 working days
from the date on which the appeal is
received. However, the appeal author-
ity may extend the ten-day period upon
a determination that a fair and equi-
table review cannot be made within
that period. In such cases the indi-
vidual shall be advised in writing of the
reason for the extension and of the es-
timated date by which a final deter-
mination will be issued. The final de-
termination shall be issued not later
than the 30th working day after receipt
of the appeal unless unusual cir-
cumstances, as defined in §1008.7, are
present, whereupon an additional 30
days may be extended.

(g) If an appeal of a denial of access
is granted, a copy of the determination
shall be transmitted promptly to the
individual, the Privacy Act Officer and
the appropriate System Manager. Upon
receipt of the determination, the Pri-
vacy Act Officer promptly shall take
action consistent with §1008.8.

(h) If an appeal of a denial of correc-
tion or amendment is granted, the final
determination shall identify the spe-
cific corrections or amendments to be
made. A copy of the determination
shall be transmitted promptly to the
individual, the Privacy Act Officer and
the appropriate System Manager. Upon
receipt of the determination, the Pri-
vacy Act Officer promptly shall take
steps to insure that the actions set
forth in §1008.10 (a) and (b) are taken.

(i) If the appeal of a denial of access
is denied, the final determination shall
state the reasons for the denial and
shall be transmitted promptly to the
individual, the Privacy Act Officer and
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the appropriate System Manager. The
determination shall also include a
statement identifying the right of the
individual to administrative and judi-
cial review pursuant to 5 TU.S.C.
552a(g)(1)(B) as limited by 5 U.S.C.
5562a.(g)(b).

(j) If the appeal of a denial of correc-
tion or amendment is denied, the final
determination shall state the reasons
for the denial and shall be transmitted
promptly to the individual, the Privacy
Act Officer and the appropriate System
Manager.

(1) The determination also shall in-
clude the following:

(i) Notice of the right of the indi-
vidual to file with the Privacy Act Offi-
cer a concise, signed statement of rea-
sons for disagreeing with the final de-
termination, receipt of which state-
ment will be acknowledged by the Pri-
vacy Act Officer.

(ii) An indication that any disagree-
ment statement filed by the individual
will be noted and appended to the dis-
puted record and that a copy of the
statement will be provided by the Pri-
vacy Act Officer or the System Man-
ager, as appropriate, to persons and
agencies to which the record is dis-
closed subsequent to the date of receipt
of such statement;

(iii) An indication that the DOE shall
append to any disagreement statement
filed by the individual a copy of the
final determination or a summary
thereof, which determination or sum-
mary also will be provided to persons
and agencies to which the disagree-
ment statement is disclosed; and,

(iv) A statement of the right of the
individual to administrative and judi-
cial review under 5 U.S.C. 552a(g)(1)(B),
as limited by 5 U.S.C. 5562a(g)(5).

(2) Although a copy of the final deter-
mination or a summary thereof will be
treated as part of the individual’s
record for purposes of disclosure in in-
stances where the individual has filed a
disagreement statement, it will not be
subject to correction or amendment by
the individual.

(3) Where an individual files a state-
ment of disagreement consistent with
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paragraph (j)(1) of this section, the Pri-
vacy Act Officer shall take steps to in-
sure that the actions provided in para-
graphs (j)(1) (i), (ii) and (iii) of this sec-
tion are taken.

§1008.12 Exemptions.

(a) General exemptions—(1) Generally. 5
U.S.C. 552a(j)(2) allows the exemption
of any system of records within the
DOE from any part of section 552a ex-
cept subsections (b), (c)1) and (2),
(e)(4)(A) through (F) (e)(6), (1), (9), (10),
and (11), and (i) of the Act if the system
of records is maintained by a DOE com-
ponent which performs as its principal
function any activity pertaining to the
enforcement of criminal laws, includ-
ing police efforts to prevent, control,
or reduce crime or to apprehend crimi-
nals, and which consists of:

(i) Information compiled for the pur-
pose of identifying individual criminal
offenders and alleged offenders;

(ii) Information compiled for the pur-
pose of a criminal investigation, in-
cluding reports of informants and in-
vestigators, and associated with an
identifiable individual; or

(iii) Reports identifiable to an indi-
vidual compiled at any stage of the
process of enforcement of the criminal
laws from arrest or indictment through
release from supervision.

(2) Applicability of general exemptions
to DOE systems of records—(i) Investiga-
tive Files of the Inspector General (DOE-
54). This system of records is being ex-
empted pursuant to subsection (j)(2) of
the Act in order to aid the Office of the
Inspector General in the performance
of its law enforcement function. The
system is exempted from subsections
(¢)(3) and (4); (DH(D)-(D); ()(1)-(3); (D(G),
(H), and (I); (6) and (8); and (g) of the
Act. The system is exempt from these
provisions for the following reasons:
notifying an individual at the individ-
ual’s request of the existence of records
in an investigative file pertaining to
such individual, or granting access to
an investigative file could (A) interfere
with investigative and enforcement
proceedings and with co-defendants’
right to a fair trial; (B) disclose the
identity of confidential sources and re-
veal confidential information supplied
by these sources; and (C) disclose inves-
tigative techniques and procedures.

§1008.12

(ii) Law Enforcement Investigative
Records (DOE-84). This system of
records is being exempted pursuant to
subsection (j)(2) of the Act to enable
the Office of Counterintelligence to
carry out its duties and responsibilities
as they pertain to its law enforcement
function. The system is exempted from
subsections (¢)(3) and (4), (d), (e) (1), (2),
and (3), (e)(4) (&) and (H), (e)(8), (), and
(g) of the Act. The system is exempt
from these provisions for the following
reasons: Notifying an individual at the
individual’s request of the existence of
records in an investigative file per-
taining to such individual, or granting
access to an investigative file could
interfere with investigative and en-
forcement proceedings and with co-de-
fendants’ right to a fair trial; disclose
the identity of confidential sources and
reveal confidential information sup-
plied by these sources; and disclose in-
vestigative techniques and procedures.

(b) Specific exemptions. Subsection (k)
of the Privacy Act establishes seven
categories of systems of records which
may be exempted from subsections
(©)(3), (@), (e)D), (&)@)G), (H) and (D),
and (7) of the Act. The Department has
exempted systems of records under four
of these provisions, as follows:

(1) Classified material. (i) Subsection
(k)(1) permits exemption of systems of
records that are specifically authorized
under criteria established under stat-
ute or Executive Order to be kept se-
cret in the interest of national defense
or foreign policy, and are in fact prop-
erly classified pursuant to such statute
or Executive Order. Restricted Data
and Formerly Restricted Data under
the Atomic Energy Act of 1954, as
amended, are included in this exemp-
tion.

(ii) The DOE systems of records list-
ed below have been exempted under
subsection (k)(1) to the extent they
contain classified information, in order
to prevent serious damage to the na-
tional defense or foreign policy that
could arise from providing individuals
access to classified information. Sys-
tems exempted under subsection (k)(1)
are:

(A) Alien Visits and Participation
(DOE-52).

(B) Clearance Board Cases (DOE—46).
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(C) Security Correspondence Files
(DOE-49).

(D) Foreign Travel Records (DOE-27)

(E) Legal Files (Claims, Litigations,
Criminal Violation, Patents, and other
Legal Files) (DOE-41).

(F) Personnel Security Clearance
Files (DOE-43).

(G) Personnel Security Clearance
Index (Automated) (DOE-42).

(H) Special Access Authorization for
Categories of Classified Information
(DOE-44).

(I) Administrative and Analytical
Records and Reports (DOE-81).

(J) Law Enforcement Investigative
Records (DOE-84).

(K) Employee Concerns Program
Records (DOE-3)
(L)  Whistleblower Investigation,

Hearing and Appeal Records (DOE-T)

(M) Intelligence Related Access Au-
thorization (DOE-15)

(2) Investigatory material compiled for
law enforcement purposes. (i) Subsection
(k)(2) permits the exemption of inves-
tigatory material compiled for law en-
forcement purposes: Provided, however,
That if any individual is denied any
right, privilege, or benefit to which he
would otherwise be entitled by Federal
law, or for which he would otherwise be
eligible, as a result of the maintenance
of such material, such material shall
be provided to such individual, except
to the extent that the disclosure of
such material would reveal the iden-
tity of a source who furnished informa-
tion to the Government under an ex-
press promise that the identity of the
source would be held in confidence, or,
prior to September 27, 1975, under an
implied promise that the identity of
the source would be held in confidence.

(ii) The DOE systems of records list-
ed below have been exempted under
subsection (k)(2) in order to prevent
subjects of investigation from frus-
trating the investigatory process
through access to records about them-
selves or as a result of learning the
identities of confidential informants;
to prevent disclosure of investigative
techniques; to maintain the ability to
obtain necessary information; and
thereby to insure the proper func-
tioning and integrity of law enforce-
ment activities. Systems of records ex-
empted under subsection (k)(2) are:
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(A) Alien Visits and Participation
(DOE-52).

(B) Clearance Board Cases (DOE—46).

(C) Security Correspondence Files
(DOE-49).

(D) Foreign Travel Records (DOE-27).

(BE) Legal Files (Claims, Litigation,

Criminal Violations, Patents, and
other Legal Files) (DOE-41).

(F) Personnel Security Clearance
Files (DOE-43).

(G) Personnel Security Clearance

Index (Automated) (DOE-42).

(H) Special Access Authorization for
Categories of Classified Information
(DOE-44).

(I) DOE Personnel and General Em-
ployment Records (DOE-1) (only per-
sonnel investigative records con-
cerning current and former DOE em-
ployees and applicants for employment
by DOE).

(J) Investigative Files of the Inspec-
tor General (DOE-54) (only investiga-
tive records concerning past and
present DOE employees).

(K) Administrative and Analytical
Records and Reports (DOE-81).

(L) Law Enforcement Investigative
Records (DOE-84).

(M) Allegation-Based Inspections
Files of the Office of Inspector General
(DOE-83).

(N) Employee Concerns Program
Records (DOE-3)
(0O) Whistleblower Investigation,

Hearing and Appeal Records (DOE-T)

(P) Intelligence Related Access Au-
thorization (DOE-15)

(3) Investigatory material compiled for
determining suitability for Federal em-
ployment. (i) Subsection (k)(5) permits
exemption of systems of records that
contain investigatory material com-
piled solely for the purpose of deter-
mining suitability, eligibility, or quali-
fication for Federal civilian employ-
ment, military service, Federal con-
tracts, or access to classified informa-
tion, but only to the extent that the
disclosure of such material would re-
veal the identity of a source who fur-
nished information to the Government
under an express promise that the iden-
tity of the source would be held in con-
fidence, or, prior to September 27, 1975,
under an implied promise that the
identity of the source would be held in
confidence.
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(ii) The DOE systems of records list-
ed below have been exempted under
subsection (k)(6) to the extent they
contain the kinds of records described
in subsection (k)(5) in order to main-
tain DOE’s ability to obtain candid in-
formation on candidates for employ-
ment, contracts, or access to classified
information and to fulfill commit-
ments made to sources to protect the
confidentiality of information, and
thereby to facilitate proper selection
or continuation of the best applicants
or persons for a given position or con-
tract. Systems exempted under sub-
section (k)(5) are:

(A) DOE Personnel and General Em-
ployment Records (DOE-1);

(B) Personnel Security Clearance
Files (DOE-43);

(C) Investigative Files of the Inspec-
tor General (DOE-54);

(D) Alien Visits and Participation
(DOE-52);

(BE) Clearance Board Cases (DOE—46);

(F) Security Correspondence Files
(DOE-49);

(G) Foreign Travel Records (DOE-27);

(H) Legal Files (Claims, Litigation,
Criminal Violations, Patents, and
other Legal Files) (DOE-41);

(I) Personnel Security Clearance
Index (Automated) (DOE-42);

(J) Special Access Authorization for
Categories of Classified Information
(DOE-44);

(K) DOE Personnel: Supervisor-Main-
tained Personnel Records (DOE-2);

(L) Applications for DOE Employ-
ment (DOE-4);

(M) Administrative and Analytical
Records and Reports (DOE-81);

(N) Law Enforcement Investigative
Records (DOE-84).

(®)) Allegation-Based Inspections
Files of the Office of Inspector General
(DOE-83).

(P) Employee Concerns Program
Records (DOE-3)
(Q)  Whistleblower Investigation,

Hearing and Appeal Records (DOE-T)

(R) Intelligence Related Access Au-
thorization (DOE-15)

(4) Testing or examination material. (1)
Subsection (k)(6) permits exemption of
systems of records that include testing
or examination material used solely to
determine individual qualifications for
appointment or promotion in the Fed-
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eral service, the disclosure of which
would compromise the objectivity or
fairness of the testing of examination
process.

(ii) The DOE systems of records list-
ed below have been exempted to the ex-
tent they contain testing or examina-
tion material in order to protect the
integrity of the personnel testing and
evaluation process and to avoid pro-
viding individuals with unfair advan-
tage, by premature or unfair disclosure
of testing or rating information. Sys-
tems exempted under subsection (k)(6)
are:

(A) (DOE-2) DOE Personnel: Super-
visor-Maintained Personnel Records.

(B) (DOE-4) Applications for DOE
Employment.

(C) (DOE-1) DOE Personnel and Gen-
eral Employment Records.

(c) Application of exemptions to par-
ticular requests. (1) The Privacy Act Of-
ficer, consistent with the recommenda-
tion of the System Manager and with
concurrence of the appropriate General
Counsel, may make available records
which the DOE is authorized to with-
hold under this section.

(2) With respect to records containing
material or information that would re-
veal the identity of a source who was
given an assurance of confidentiality, a
determination to make records avail-
able pursuant to paragraph (c)(1) of
this section shall be made only if the
source consents to the release of such
information to the individual, or if it is
determined that the material or infor-
mation is not adverse or detrimental to
the individual, or for good cause
shown. The exercise of discretion with
respect to waiver of the exemption
shall be final.

(3) Prior to making a determination
to deny access to a record in a system
of records covered by exemption (k)(1)
for classified material (see paragaph
(b)(1) of this section), the System Man-
ager shall consult with the Director,
Division of Classification, to verify the
current classification status of the in-
formation in the requested record.

[45 FR 61577, Sept. 16, 1980, as amended at 60
FR 35836, July 12, 1995; 62 FR 67519, Dec. 24,
1997; 67 FR 4171, Jan. 29, 2002]
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§1008.13 Fees.

(a) The only fees to be charged to or
collected from an individual under the
provisions of this part are for copying
records at the request of the indi-
vidual. The fee charged shall be con-
sistent with the fee schedule set forth
in paragraph (b) of this section.

(1) No fees shall be charged or col-
lected for the following: Search for and
retrieval of records; review of records;
copying by the DOE incident to grant-
ing access; copying at the initiative of
the DOE without a request from the in-
dividual; copying when the aggregate
of fees for copying is $25 or less; time
spent providing copies; transportation
of records and personnel; and first class
postage.

(2) It is the policy of the DOE to pro-
vide an individual with one copy of
each record corrected or amended pur-
suant to request without charge.

(3) As required by the Office of Per-
sonnel Management in its published
regulations implementing the Act, the
DOE will charge no fee for a single
copy of a personnel record covered by
that Commission’s Government-wide
published notice of systems of records.

(b) The schedule of fees is as follows:

(1) $.10 per copy of each page.

(2) For other forms of copying and
other forms of materials (e.g., cas-
settes, computer materials), the direct
cost of the materials, personnel, and
equipment shall be charged, but only
with prior specific approval of the per-
son making the request, when such
charges would be in excess of $25.

(c) The Privacy Act Officer may,
upon application by an individual, fur-
nish any records without charge or at a
reduced rate, if the Privacy Act Officer
determines that such waiver or reduc-
tion of fees is in the public interest.

(d) Payment shall be made by check
or money order payable to the United
States Department of Energy.

(e) Advance payment of all or part of
the fees may be required at the discre-
tion of the Privacy Act Officer. Unless
the individual requesting the copies
specifically states that he is willing to
pay whatever fees are assessed for
meeting the request or, alternatively,
specifies an amount in excess of $25
that he is willing to pay and which in
fact covers the anticipated fees for
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meeting the request, a request that is
expected to involve assessed fees in ex-
cess of $25 shall not be deemed to have
been received, for purposes of the time
periods specified in §§1008.7 and 1008.10
until the individual making the re-
quest is notified of the anticipated
cost, agrees to bear it, and makes any
advance deposit required. Such notifi-
cation shall be made by the Privacy
Act Officer as promptly as possible
after receipt of the request.

§1008.14 Requests wunder false pre-
tenses.

Subsection (i)(3) of the Act provides
that any person who knowingly and
willingly requests or obtains any
record concerning an individual from
an agency under false pretenses shall
be quilty of a misdeamenaor and fined
not more than $5,000.

§1008.15 Civil remedies.

Subsection (g) of the Act provides
that an individual may bring suit
against the DOE for a violation of the
Privacy Act, as follows:

(a) If the DOE refuses to grant a re-
quest for access to an individual’s
records, the court may order the DOE
to provide the individual with access to
his or her records and award reasonable
litigation costs and attorney’s fees.

(b) If the DOE refuses to amend a
record or fails to review an amendment
request as required by subsection (d)(3)
of the Act, the court may order the
DOE to make the amendment and
award reasonable litigation costs and
attorney’s fees.

(c) If the DOE makes an adverse de-
termination based on a record which is
not maintained in an accurate, timely,
relevant, and complete manner, the in-
dividual may be awarded actual dam-
ages of at least $1,000. In order to pre-
vail, the individual must show that:

(1) The DOE’s action was willful and
intentional; and

(2) The adverse determination was
based on the faulty record.

(d) If the DOE fails to comply with
any other provision of the Privacy Act
or agency rule promulgated under the
Act, in such a way as to have an ad-
verse effect on the individual, the court
may award actual damages of at least
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$1,000. In order to prevail, the indi-
vidual must show that:

(1) The DOE’s action was willful and
intentional; and

(2) The agency’s action had an ad-
verse effort on the individual; and

(3) The adverse effect was causally
related to the DOE’s action.

Subpart C—Disclosure to Third
Parties

§1008.16 Prohibition against disclo-
sure.

Except as provided in §1008.17, the
DOE shall not disclose any record
which is contained in a system of
records, by any means of communica-
tion, to any agency or to any person
other than the individual who is the
subject of the record.

§1008.17 Conditions of disclosure.

(a) Notwithstanding the prohibition
contained in §1008.16, the DOE may dis-
close records covered by this part (1) to
the individual to whom the record per-
tains or to an agency or (2) to a person
other than the individual where he has
given his prior written consent to the
disclosure or has made a written re-
quest for such disclosure.

(b) Notwithstanding the prohibition
contained in §1008.16 the DOE may also
disclose records covered by this part
whenever the disclosure is:

(1) To officers and employees of the
DOE who have a need for the record in
the performance of their duties;

(2) Required under the Freedom of In-
formation Act (5 U.S.C. 552);

(3) For a routine use (as defined in
§1008.2) which is described in the FED-
ERAL REGISTER notice for the system of
records which the disclosure is to be
made;

(4) To the Bureau of the Census for
purposes of planning or carrying out a
census or survey or related activity
pursuant to the provisions of title 13 of
the United States Code;

(5) To a recipient who has provided
the agency with advance adequate
written assurance that the record will
be used solely as a statistical research
or reporting record, and the record is
to be transferred in a form that is not
individually identifiable;

§1008.18

(6) To the National Archives of the
United States as a record which has
sufficient historical or other value to
warrant its continued preservation by
the United States Government, or for
evaluation by the Administrator of
General Services or his designee to de-
termine whether the record has such
value;

(7) To another agency or to an instru-
mentality of any governmental juris-
diction within or under the control of
the United States for a civil or crimi-
nal law enforcement activity if the ac-
tivity is authorized by law and if the
head of the agency or instrumentality
has made a written request to the DOE
specifying the particular portion de-
sired and the law enforcement activity
for which the record is sought;

(8) To a person pursuant to a showing
of compelling circumstances affecting
the health or safety of an individual if
upon such disclosure notification is
transmitted to the last known address
of such individual;

(9) To either House of Congress, or to
any committee or subcommittee there-
of, any joint committee of Congress or
subcommittee of any such joint com-
mittee, to the extent of matter within
its jurisdiction;

(10) To the Comptroller General, or
any of his authorized representatives,
in the course of the performance of the
duties of the General Accounting Of-
fice;

(11) Pursuant to the order of a court
of competent jurisdiction.

(c) Notwithstanding the prohibition
contained in §1008.16 of this part, the
DOE may also disclose records covered
by this part when disseminating a cor-
rected or amended record or notation
of a disagreement statement as re-
quired by subsection (c)(4) of the Act.

§1008.18 Accounting for disclosures.

(a) For each disclosure of informa-
tion contained in a system of records
under his control, except disclosures to
authorized officers and employees of
DOE and disclosures required by the
Freedom of Information Act, the ap-
propriate System Manager shall keep
an accurate accounting of:

(1) The date, nature, and purposes of
each disclosure of a record made to any
person or to another agency; and
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(2) The name and address of the per-
son or agency to which the disclosure
was made.

(b) The accounting shall be retained
for at least five years or the life of the
record, whichever is longer, after the
disclosure for which the accounting is
made.

(c) The accounting described in para-
graph (a) of this section shall be made
available to the individual named in
the record upon written request to the
Privacy Act Officer at the appropriate
DOE location listed at §1008.2(c) of this
part. However, the accounting shall
not be revealed with respect to disclo-
sures made under §1008.17(b)(7) of this
part, pertaining to law enforcement ac-
tivity; or with respect to disclosures
involving system of records for which
DOE had claimed an exemption from
certain requirements of the Act, as
provided in §1008.12 of this part.

(d) Whenever an amendment or cor-
rection of a record or a notation of dis-
pute concerning the accuracy of
records is made by the DOE in accord-
ance with §§1008.10(a)(2)(iv) and
1008.11(g) of this part, DOE shall inform
any person or other agency to whom
the record was previously disclosed if
an accounting of the disclosure was
made pursuant to the requirements of
paragraph (a) of this section, unless the
disclosure was made pursuant to
§1008.17(b)(7) of this part; or the disclo-
sure involved a system of records of
which DOE has claimed an exemption
from certain requirements of the Act,
as provided in §1008.12 of this part.

(e) The System Manager shall make
reasonable efforts to serve notice on an
individual when any record containing
information about such individual in a
DOE system of records is disclosed to
any person under compulsory legal
process when such process becomes a
matter of public record.

(f) Prior to disclosing any record
about an individual to any person
other than an agency, unless the dis-
closure is pursuant to the Freeedom of
Information Act, the System Manager
shall make reasonable efforts to assure
that each record is accurate, complete,
timely, and relevant for DOE’s pur-
poses.
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§1008.19 Criminal
proper disclosure.

Subsection (i)(1) of the Act provides
that a Federal employee who willfully
discloses information subject to the
Privacy Act in violation of the Act or
rules promulgated under it shall be
guilty of a misdemeanor and fined up
to $5,000.

penalties—im-

Subpart D—Maintenance and Es-
tablishment of Systems of
Records

§1008.20 Content of
records.

(a) The DOE will maintain in its
records only such information about an
individual as is relevant and necessary
to accomplish a purpose DOE is re-
quired to accomplish by statute or by
Executive Order of the President, un-
less an exemption ot this requirement
has been claimed by DOE, as provided
in §1008.12 of this part.

(b) The DOE will maintain no record
describing how any individual exercises
rights guaranteed by the First Amend-
ment unless expressly authorized by
statute or by the individual about
whom the record is maintained or un-
less it is pertinent to and within the
scope of an authorized law enforcement
activity.

(c) The DOE will maintain all records
that are used by it to make any deter-
mination about any individual with
such accuracy, relevance, timeliness
and completeness as is reasonably nec-
essary to assure fairness to the indi-
vidual in such determination.

systems of

§1008.21 Collection of information by
DOE about an individual for a sys-
tem of records.

(a) The DOE will collect information,
to the greatest extent practicable, di-
rectly from the subject individual when
the use of the information may result
in adverse determinations about an in-
dividual’s rights, benefits and privi-
leges under Federal programs, unless
an exemption from the Act to this re-
quirement has been claimed by DOE as
provided in §1008.12

(b) Unless an exemption from the Act
has been claimed by DOE under sub-
section (j)(2), as provided in §1008.12,
DOE shall inform each individual
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whom it asks to supply information, on
the form or other means by which it
uses to collect the information, or on a
separate form that can be retained by
the individual, of the following:

(1) The authority (whether granted
by statute or by Executive Order of the
President) that authorizes the solicita-
tion of the information and whether
the provision of such information is
mandatory or voluntary;

(2) The principal purpose or purposes
for which the information is intended
to be used;

(3) The routine uses that may be
made of the information, as published
in the FEDERAL REGISTER pursuant to
the requirements of the Act; and

(4) The effect on the individual, if
any, of not providing all or any part of
the requested information.

§1008.22 Use and collection of social
security numbers.

(a) The System Manager of each sys-
tem of records which utilizes social se-
curity numbers as a method of identi-
fication without statutory authoriza-
tion or authorization by regulation
adopted prior to January 1, 1975, shall
revise the system to avoid future col-
lection and use of the social security
numbers.

(b) Heads of Headquarters Divisions
and Offices and heads of the other DOE
locations shall insure that employees
authorized to collect information from
individuals are advised that individuals
may not be required to furnish social
security numbers without statutory
authorization, and that individuals
who are requested to provide social se-
curity numbers voluntarily must be ad-
vised that furnishing the number is not
required and that no penalty or denial
of benefits will flow from the refusal to
provide it.

§1008.23 Public notice of systems of
records.

(a) The DOE shall publish in the FED-
ERAL REGISTER at least annually a no-
tice of the existence and character of
each of its systems of records, which
notice shall include:

(1) The name and location of the sys-
tem;
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(2) The categories of individuals on
whom records are maintained in the
system;

(3) The categories of records main-
tained in the system;

(4) Bach routine use of the records
contained in the system, including the
categories of users and the purpose of
such use, subject to paragraph (d) of
this section;

(5) The policies and practices of the
DOE regarding storage, retrievability,
access controls, retention, and disposal
of the records;

(6) The title and business address of
the DOE official who is responsible for
the system of records;

(7) The DOE procedures whereby an
individual can be notified at his re-
quest if the system of records contains
a record pertaining to him;

(8) The DOE procedures whereby an
individual can be notified at his re-
quest about how he can gain access to
any record pertaining to him contained
in the system or records, and how he
can contest its content; and

(9) The categories of source of records
in the systems.

(b) Notwithstanding the require-
ments of paragraph (a) of this section,
the notice of systems of records shall
not necessarily include the information
in paragraphs (a) (7) through (9) of this
section if DOE has claimed a general or
specific exemption from the require-
ments of the Act, as provided in
§1008.12.

(c) Copies of the notices as printed in
the FEDERAL REGISTER shall be avail-
able at the DOE locations listed at
§1008.2(c). Requests by mail for copies
of such notices should be sent to Pri-
vacy Act Officer, Headquarters, U.S.
Department of Energy, Washington,
DC. 20585. The first copy will be fur-
nished free of charge. For each addi-
tional copy, the costs of printing and
handling may be charged.

(d) DOE shall publish in the FEDERAL
REGISTER notice of any new routine use
or intended routine use of a record in
the system of records, at least 30 cal-
endar days prior to the implementation
of any new routine use of a record in a
system of records, or at least 30 cal-
endar days prior to publication of the
annual notice of such routine uses, as
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provided in paragraph (a) of this sec-
tion, an opportunity for interested per-
sons to submit written comments con-
sisting of data, views, or arguments re-
garding such use to DOE, shall be pro-
vided.

§1008.24 Criminal penalties—failure to
publish a system notice.

Subsection (i)(2) of the Act provides
that an agency officer or employee who
willfully maintains a system of records
without publishing a system notice as
required by subsection (e)(4) of the Act
shall be guilty of a misdemeanor and
fined up to $5,000.

PART 1009—GENERAL POLICY FOR
PRICING AND CHARGING FOR
MATERIALS AND SERVICES SOLD
BY DOE

Sec.

1009.1
1009.2
1009.3
1009.4
1009.5
1009.6

AUTHORITY: Sec. 644 of the Dept. of Energy
Organization Act, Pub. L. 95-91, 91 Stat. 565
(42 U.S.C. 7254); Atomic Energy Act of 1954,
as amended (42 U.S.C. 2011 et seq.) ‘“‘User Fee
Statue”, 31 U.S.C. 483a, 42 U.S.C. 2111, 2112
and 2201.

SOURCE: 456 FR 70430, Oct. 24, 1980, unless
otherwise noted.

Purpose and scope.

Definitions.

Policy.

Exclusions.

Supersessions.

Dissemination of prices and charges.

§1009.1 Purpose and scope.

(a) This part establishes Department
of Energy policy for establishing prices
and charges for Department materials
and services sold to organizations and
persons outside the Federal Govern-
ment.

(b) This part applies to all elements
of the Department except the Federal
Energy Regulatory Commission.

§1009.2 Definitions.

For the purposes of this regulation:

(a) Allocable cost means a cost allo-
cable to a particular cost objective
(i.e., a specific function, project, proc-
ess, or organization) if the costs in-
curred are chargeable or assignable to
such cost objectives in accordance with
the relative benefits received or other
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equitable relationships. Subject to the
foregoing, a cost is allocable if:

(1) It is incurred solely for materials
or services sold;

(2) It benefits both the customer and
the Department in proportions that
can be approximated through use of
reasonable methods, or

(3) It is necessary to the overall oper-
ation of the Department and is deemed
to be assignable in part to materials or
services sold.

(b) Byproduct material means any ra-
dioactive material (except special nu-
clear material) yielded in or made ra-
dioactive by exposure to the radiation
incident to the process of producing or
utilizing special nuclear material.

(c) Charges means an accumulation of
job related costs for materials and
services sold by the Department.

(d) Commerical price means the price
that a willing buyer is currently pay-
ing or would pay a willing seller for
materials and services in the market.

(e) Direct cost is any cost which can
be identified specifically with a par-
ticular final cost objective.

(f) Full cost includes all direct costs
and all allocable costs of producing the
material or providing the service con-
sistent with generally accepted ac-
counting principles. Direct costs and
allocable costs may include, but are
not limited to, the following cost ele-
ments:

(1) Direct labor.

(2) Personnel fringe benefits.

(3) Direct materials.

(4) Other direct costs.

(5) Processing materials and chemi-
cals.

(6) Power and other utilities.

(7) Maintenance.

(8) Indirect cost, i.e., common costs
which cannot be directly assigned to
specific cost objectives and are there-
fore allocated to cost objectives in a
systematic cost allocation process.

(9) Depreciation which includes de-
preciation costs that are directly asso-
ciated with facilities and equipment
utilized, and allocated depreciation
costs for support and general facilities
and equipment.

(10) Added factor includes general
and administrative costs and other
support costs that are incurred for the
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benefit of the Department, an organiza-
tional unit or a material or service as
a whole.

(g) Prices means the monetary
amounts generally established and pub-
lished for recurring sales of the same
materials and services.

(h) Source material means uranium or
thorium.

(i) Special nuclear material means plu-
tonium, uranium enriched in the iso-
tope 233 or in the isotope 235, or any
materials artificially enriched by any
of the foregoing. Special Nuclear Mate-
rial does not include source material.

§1009.3 Policy.

(a) The Department’s price or charge
for materials and services sold to per-
sons and organizations outside the Fed-
eral Government shall be the Govern-
ment’s full cost for those materials and
services, unless otherwise provided in
this part.

(b) Exceptions from the Department
pricing and charging policy may be au-
thorized in accordance with the fol-
lowing provisions:

(1) Prices and charges for byproduct
material sold pursuant to 42 U.S.C. 2111
and 2112 et seq. shall be either the full
cost recovery price or the commercial
price, whichever is higher, except that
lower prices and charges may be estab-
lished by the Department if it is deter-
mined that such lower prices and
charges (i) will provide reasonable
compensation to the Government for
such material, (ii) will not discourage
the use of or the development of
sources of supply independent of the
DOE of such material, and (iii) will en-
courage research and development. In
individual cases, if (ii) and (iii) cannot
be equally accommodated, greater
weight will be given to encouragement
of research and development.

(2) Prices and charges for materials
and services sold pursuant to 42 U.S.C.
2201 shall be either the full cost recov-
ery price or the commercial price,
whichever is higher, except that lower
prices and charges may be established
by the Department if it is determined
that such lower prices and charges will
provide reasonable compensation to
the Government and will not discour-
age the development of sources of sup-

§1009.5

ply independent of the DOE of such ma-
terial.

§1009.4 Exclusions.

This part shall not apply when the
amount to be priced or charged is oth-
erwise provided for by statute, Execu-
tive Order, or regulations. This part
does not apply to:

(a) Fees, penalties and fines estab-
lished by the Economic Regulatory Ad-
ministration of DOE.

(b) Power marketing and related ac-
tivities of the Alaska Power Adminis-
tration, the Bonneville Power Adminis-
tration, the Southeastern Power Ad-
ministration, the Southwestern Power
Administration, and the Western
Power Administration.

(c) Crude oil, natural gas and other
petroleum products and services by or
from the Naval Petroleum and Oil
Shale Reserves.

(d) Uranium
source material,
material.

(e) Requests for information under
the Freedom of Information Act and
the Privacy Act.

(f) Energy data and information pro-
vided by the Energy Information Ad-
ministration.

(g) Crude oil and related materials
and services from the Strategic Petro-
leum Reserve.

(h) The disposal of excess and surplus
property.

(i) Access permits for uranium en-
richment technology issued in accord-
ance with 10 CFR part 725.

(j) Materials and services provided
pursuant to a cooperative agreement,
research assistance contract or grant,
or made available to a DOE contractor
in connection with a contract, the pri-
mary purpose of which is to procure
materials or services for DOE.

enriching services,
and special nuclear

§1009.5 Supersessions.

Prices which appear in FEDERAL REG-
ISTER Notices previously published by
the Department, or its predecessor
agencies, for materials and services
covered by this rule are hereby super-
seded.
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§1009.6 Dissemination of prices and
charges.

Current prices and charges for spe-
cific materials and services are avail-
able from the DOE laboratory or office
providing the material or service, or
from the responsible program office. If
this office cannot be determined, in-
quiries regarding the appropriate con-
tact office should be addressed to the
Office, of Finance and Accounting,
Product Accounting and Pricing
Branch, Mail Station 4A-139, 1000 Inde-
pendence Avenue, SW., Washington, DC
20585.

PART 1010—CONDUCT OF
EMPLOYEES

Sec.

1010.101 General.

1010.102 Cross-references to employee eth-
ical conduct standards, financial disclo-

sure regulations, and other conduct
rules.

1010.103 Reporting wrongdoing.

1010.104 Cooperation with the Inspector

General.

AUTHORITY: 5 U.S.C. 301, 303, 7301; 5 U.S.C.
App. (Inspector General Act of 1978); 18
U.S.C. 208; E.O. 12674, 54 FR 15159, 3 CFR, 1989
Comp., p. 215, as modified by E.O. 12731, 55
FR 42547, 3 CFR, 1990 Comp., p. 306.

SOURCE: 61 FR 35088, July 5, 1996, unless
otherwise noted.

§1010.101 General.

This part applies to employees of the
Department of Energy (DORE), exclud-
ing employees of the Federal Energy
Regulatory Commission.

§1010.102 Cross-references to em-
ployee ethical conduct standards,
financial disclosure regulations,
and other conduct rules.

Employees of DOE are subject to the
Standards of Ethical Conduct for Em-
ployees of the Executive Branch at 5
CFR part 2635, the DOE regulation at 5
CFR part 3301 which supplements the
executive branch-wide standards, the
executive branch-wide financial disclo-
sure regulations at 5 CFR part 2634, the
executive branch-wide financial inter-
ests regulations at 5 CFR part 2640, and
the executive branch-wide employee re-
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sponsibilities and conduct regulation
at 5 CFR part 735.

[61 FR 35088, July 5, 1996, as amended at 63
FR 30111, June 3, 1998]

§1010.103 Reporting wrongdoing.

(a) Employees shall, in fulfilling the
obligation of 5 CFR 2635.101(b)(11), re-
port fraud, waste, abuse, and corrup-
tion in DOE programs, including on the
part of DOE employees, contractors,
subcontractors, grantees, or other re-
cipients of DOE financial assistance, to
the Office of Inspector General or other
appropriate Federal authority.

(b) All alleged violations of the eth-
ical restrictions described in section
1010.102 that are reported in accordance
with (a) of this section to an appro-
priate authority within the Depart-
ment shall in turn be referred by that
authority to the designated agency
ethics official or his delegatee, or the
Inspector General.

§1010.104 Cooperation with the In-
spector General.

Employees shall respond to questions
truthfully under oath when required,
whether orally or in writing, and must
provide documents and other materials
concerning matters of official interest.
An employee is not required to respond
to such official inquiries if answers or
testimony may subject the employee to
criminal prosecution.

PART 1013—PROGRAM FRAUD
CIVIL REMEDIES AND PROCEDURES

Sec.

1013.1 Basis and purpose.

1013.2 Definitions.

1013.3 Basis for civil penalties and assess-
ments.

1013.4 Investigation.

1013.5 Review by the reviewing official.

1013.6 Prerequisites for issuing a complaint.

1013.7 Complaint.

1013.8 Service of complaint.

1013.9 Answer.

1013.10 Default upon failure to file an an-
swer.

1013.11 Referral of complaint and answer to
the ALJ.

1013.12 Notice of hearing.

1013.13 Parties to the hearing.

1013.14 Separation of functions.

1013.15 Ex parte contacts.

1013.16 Disqualification of reviewing official
or ALJ.
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1013.17
1013.18
1013.19
1013.20

Rights of parties.
Authority of the ALJ.
Prehearing conferences.
Disclosure of documents.
1013.21 Discovery.
1013.22 Exchange of witness lists,
ments and exhibits.
1013.23 Subpoenas for attendance at hear-
ing.
1013.24
1013.25
1013.26
1013.27
1013.28
1013.29

state-

Protective order.

Witness fees.

Form, filing and service of papers.

Computation of time.

Motions.

Sanctions.

1013.30 The hearing and burden of proof.

1013.31 Determining the amount of penalties
and assessments.

1013.32 Location of hearing.

1013.33 Witnesses.

1013.3¢ Evidence.

1013.35 The record.

1013.36 Post-hearing briefs.

1013.37 Initial decision.

1013.38 Reconsideration of initial decision.

1013.39 Appeal to authority head.

1013.40 Stays ordered by the Department of
Justice.

1013.41 Stay pending appeal.

1013.42 Judicial review.

1013.43 Collection of civil penalties and as-
sessments.

1013.44 Right to administrative offset.

1013.45 Deposit in Treasury of TUnited
States.

1013.46 Compromise or settlement.

1013.47 Limitations.

AUTHORITY: 31 U.S.C. 3801-3812; 28 U.S.C.
2461 note.

SOURCE: 53 FR 44385, Nov. 3, 1988, unless
otherwise noted.

§1013.1 Basis and purpose.

(a) Basis. This part implements the
Program Fraud Civil Remedies Act of
1986, Pub. L. 99-509, sections 6101-6104,
100 Stat. 1874 (October 21, 1986), codified
at 31 U.S.C. 3801-3812. 31 U.S.C. 3809 of
the statute requires each authority
head to promulgate regulations nec-
essary to implement the provisions of
the statute.

(b) Purpose. This part (1) establishes
administrative procedures for imposing
civil penalties and assessments against
persons who make, submit, or present,
or cause to be made, submitted, or pre-
sented, false, fictitious, or fraudulent
claims or written statements to au-
thorities or to their agents, and (2)
specifies the hearing and appeal rights
of persons subject to allegations of li-

§1013.2

ability for such penalties and assess-
ments.

§1013.2 Definitions.

ALJ means an Admininstrative Law
Judge in the authority appointed pur-
suant to 5 U.S.C. 3105 or detailed to the
authority pursuant to 5 U.S.C. 3344.

Authority means the Department of
Energy.

Authority head means the Secretary
or the Under Secretary of the Depart-
ment of Energy.

Benefit means, in the context of
“‘statement,” anything of wvalue, in-
cluding but not limited to any advan-
tage, preference, privilege, license, per-
mit, favorable decision, ruling, status,
or loan guarantee.

Claim means any request, demand, or
submission—

(a) Made to the authority for prop-
erty, services, or money (including
money representing grants, loans, in-
surance, or benefits);

(b) Made to a recipient of property,
services, or money from the authority
or to a party to a contract with the au-
thority—

(1) For property or services if the
United States—

(i) Provided such property or serv-
ices;

(ii) Provided any portion of the funds
for the purchase of such property or
services; or

(iii) Will reimburse such recipient or
party for the purchase of such property
or services; or

(2) For the payment of money (in-
cluding money representing grants,
loans, insurance, or benefits) if the
United States—

(i) Provided any portion of the money
requested or demanded; or

(ii) Will reimburse such recipient or
party for any portion of the money
paid on such request or demand; or

(c) Made to the authority which has
the effect of decreasing an obligation
to pay or account for property, serv-
ices, or money.

Complaint means the administrative
complaint served by the reviewing offi-
cial on the defendant under §1013.7 of
this part.

Defendant means any person alleged
in a complaint under §1013.7 of this
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part to be liable for a civil penalty or
assessment under §1013.3 of this part.

Department means the Department of
Energy.

Government means the United States
Government.

Individual means a natural person.

Initial decision means the written de-
cision of the ALJ required by §1013.10
or §1013.37 of this part, and includes a
revised initial decision issued following
a remand or a motion for reconsider-
ation.

Investigating official means the In-
spector General of the Department of
Energy or an officer or employee of the
Inspector General designated by the In-
spector General and serving in a posi-
tion for which the rate of basic pay is
not less than the minimum rate of
basic pay for grade GS-16 under the
General Schedule.

Knows or has reason to know, means
that a person, with respect to a claim
or statement—

(a) Has actual knowledge that the
claim or statement is false, fictitious,
or fraudulent;

(b) Acts in deliberate ignorance of
the truth or falsity of the claim or
statement; or

(c) Acts in reckless disregard of the
truth or falsity of the claim or state-
ment.

Makes, wherever it appears, shall in-
clude the terms presents, submits, and
causes to be made, presented, or sub-
mitted. As the context requires, making
or made, shall likewise include the cor-
responding forms of such terms.

Person means any individual, part-
nership, corporation, association, or
private organization, and includes the
plural of that term.

Representative means an attorney,
who is a member in good standing of
the bar of any State, Territory, or pos-
session of the United States or of the
District of Columbia or the Common-
wealth of Puerto Rico, and designated
by a party in writing.

Reviewing official means the General
Counsel of the Department or his des-
ignee who is—

(a) Not subject to supervision by, or
required to report to, the investigating
official;

(b) Not employed in the organiza-
tional unit of the authority in which
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the investigating official is employed;
and

(c) Serving in a position for which
the rate of basic pay is not less than
the minimum rate of basic pay for
grade GS-16 under the General Sched-
ule.

Statement means any representation,
certification, affirmation, document,
record, or accounting or bookkeeping
entry made—

(a) With respect to a claim or to ob-
tain the approval or payment of a
claim (including relating to eligibility
to make a claim); or

(b) With respect to (including relat-
ing to eligibility for)—

(1) A contract with, or a bid or pro-
posal for a contract with; or

(2) A grant, loan, or benefit from, the
authority, or any State, political sub-
division of a State, or other party, if
the United States Government provides
any poztion of the money or property
under such contract or for such grant,
loan, or benefit, or if the Government
will reimburse such State, political
subdivision, or party for any portion of
the money or property under such con-
tract or for such grant, loan, or ben-
efit.

§1013.3 Basis for civil penalties and
assessments.

(a) Claims. (1) Except as provided in
paragraph (c) of this section, any per-
son who makes a claim that the person
knows or has reason to know—

(i) Is false, fictitious, or fraudulent;

(i1) Includes or is supported by any
written statement which asserts a ma-
terial fact which is false, fictitious, or
fraudulent;

(iii) Includes or is supported by any
written statement that—

(A) Omits a material fact;

(B) Is false, fictitious, or fraudulent
as a result of such omission; and

(C) Is a statement in which the per-
son making such statement has a duty
to include such material fact; or

(iv) Is for payment for the provision
of property or services which the per-
son has not provided as claimed, shall
be subject, in addition to any other
remedy that may be prescribed by law,
to a civil penalty of not more than
$5,500 for each such claim.
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(2) Each voucher, invoice, claim
form, or other individual request or de-
mand for property, services, or money
constitutes a separate claim.

(3) A claim shall be considered made
to the authority, recipient, or party
when such claim is actually made to an
agent, fiscal intermediary, or other en-
tity, including any State or political
subdivision thereof, acting for or on be-
half of such authority, recipient, or
party.

(4) Each claim for property, services,
or money is subject to a civil penalty
regardless of whether such property,
services, or money is actually delivered
or paid.

(5) If the Government has made any
payment (including transferred prop-
erty or provided services) on a claim, a
person subject to a civil penalty under
paragraph (a)(1) of this section shall
also be subject to an assessment of not
more than twice the amount of such
claim or that portion thereof that is
determined to be in violation of para-
graph (a)(1) of this section. Such as-
sessment shall be in lieu of damages
sustained by the Government because
of such claim.

(b) Statements. (1) Except as provided
in paragraph (c) of this section, any
person who makes a written statement
that—

(i) The person knows or has reason to
know—

(A) Asserts a material fact which is
false, fictitious, or fraudulent; or

(B) Is false, fictitious, or fraudulent
because it omits a material fact that
the person making the statement has a
duty to include in such statement, and

(ii) Contains or is accompanied by an
express certification or affirmation of
the truthfulness and accuracy of the
contents of the statement, shall be sub-
ject, in addition to any other remedy
that may be prescribed by law, to a
civil penalty of not more than $5,500 for
each such statement.

(2) Each written representation, cer-
tification, or affirmation constitutes a
separate statement.

(3) A statement shall be considered
made to the authority when such state-
ment is actually made to an agent, fis-
cal intermediary, or other entity, in-
cluding any State or political subdivi-

§1013.4

sion thereof, acting for or on behalf of
such authority.

(c) Application for certain benefits. (1)
In the case of any claim or statement
made by any individual relating to any
of the benefits listed in paragraph (c)(2)
of this section received by such indi-
vidual, such individual may be held lia-
ble for penalties and assessments under
this section only if such claim or state-
ment is made by such individual in
making application for such benefits
with respect to such individual’s eligi-
bility to receive such benefits.

(2) For purposes of paragraph (c) of
this section, the term ‘‘benefits”
means benefits under part A of the En-
ergy Conservation in Existing Build-
ings Act of 1976, which are intended for
the personal use of the individual who
receives the benefits or for a member
of the individual’s family.

(d) No proof of specific intent to de-
fraud is required to establish liability
under this section.

(e) In any case in which it is deter-
mined that more than one person is lia-
ble for making a claim or statement
under this section, each such person
may be held liable for a civil penalty
under this section.

(f) In any case in which it is deter-
mined that more than one person is lia-
ble for making a claim under this sec-
tion on which the Government has
made payment (including transferred
property or provided services), an as-
sessment may be imposed against any
such person or jointly and severally
against any combination of such per-
sons.

[63 FR 44385, Nov. 3, 1988, as amended at 62
FR 46184, Sept. 2, 1997]

§1013.4 Investigation.

(a) If an investigating official con-
cludes that a subpoena pursuant to the
authority conferred by 31 U.S.C. 3804(a)
is warranted—

(1) The subpoena so issued shall no-
tify the person to whom it is addressed
of the authority under which the sub-
poena is issued and shall identify the
records or documents sought;

(2) The investigating official may
designate a person to act on his or her
behalf to receive the documents
sought; and
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(3) The person receiving such sub-
poena shall be required to tender to the
investigating official or the person des-
ignated to receive the documents a cer-
tification that the documents sought
have been produced, or that such docu-
ments are not available and the rea-
sons therefor, or that such documents,
suitably identified, have been withheld
based upon the assertion of an identi-
fied privilege.

(b) If the investigating official con-
cludes that an action under the Pro-
gram Fraud Civil Remedies Act may be
warranted, the investigating official
shall submit a report containing the
findings and conclusions of such inves-
tigation to the reviewing official.

(c) Nothing in this section shall pre-
clude or limit an investigating offi-
cial’s discretion to refer allegations di-
rectly to the Department of Justice for
suit under the False Claims Act or
other civil relief, or to preclude or
limit such official’s discretion to defer
or postpone a report or referral to the
reviewing official to avoid interference
with a criminal investigation or pros-
ecution.

(d) Nothing in this section modifies
any responsibility of an investigating
official to report violations of criminal
law to the Attorney General.

§1013.5 Review by the reviewing offi-
cial.

(a) If, based on the report of the in-
vestigating official under §1013.4(b) of
this part, the reviewing official deter-
mines that there is adequate evidence
to believe that a person is liable under
§1013.3 of this part, the reviewing offi-
cial shall transmit to the Attorney
General a written notice of the review-
ing official’s intention to issue a com-
plaint under §1013.7 of this part.

(b) Such notice shall include—

(1) A statement of the reviewing offi-
cial’s reasons for issuing a complaint;

(2) A statement specifying the evi-
dence that supports the allegations of
liability;

(3) A description of the claims or
statements upon which the allegations
of liability are based;

(4) An estimate of the amount of
money or the value of property, serv-
ices, or other benefits requested or de-
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manded in violation of §1013.3 of this
part;

(5) A statement of any exculpatory or
mitigating circumstances that may re-
late to the claims or statements known
by the reviewing official or the inves-
tigating official; and

(6) A statement that there is a rea-
sonable prospect of collecting an ap-
propriate amount of penalties and as-
sessments.

§1013.6 Prerequisites
complaint.

for issuing a

(a) The reviewing official may issue a
complaint under §1013.7 of this part
only if—

(1) The Department of Justice ap-
proves the issuance of a complaint in a
written statement described in 31
U.S.C. 3803(b)(1), and

(2) In the case of allegations of liabil-
ity under §1013.3(a) of this part with re-
spect to a claim, the reviewing official
determines that, with respect to such
claim or a group of related claims sub-
mitted at the same time such claim is
submitted (as defined in paragraph (b)
of this section), the amount of money
or the value of property or services de-
manded or requested in violation of
§1013.3(a) of this part does not exceed
$150,000.

(b) For the purposes of this section, a
related group of claims submitted at
the same time shall include only those
claims arising from the same trans-
action (e.g., grant, loan, application, or
contract) that are submitted simulta-
neously as part of a single request, de-
mand, or submission.

(c) Nothing in this section shall be
construed to limit the reviewing offi-
cial’s authority to join in a single com-
plaint against a person claims that are
unrelated or were not submitted simul-
taneously, regardless of the amount of
money, or the value of property or
services, demanded or requested.

§1013.7 Complaint.

(a) On or after the date the Depart-
ment of Justice approves the issuance
of a complaint in accordance with 31
U.S.C. 3803(b)(1), the reviewing official
may serve a complaint on the defend-
ant, as provided in §1013.8 of this part.

(b) The complaint shall state—
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(1) The allegations of liability
against the defendant, including the
statutory basis for liability, an identi-
fication of the claims or statements
that are the basis for the alleged liabil-
ity, and the reasons why liability alleg-
edly arises from such claims or state-
ments;

(2) The maximum amount of pen-
alties and assessments for which the
defendant may be held liable;

(3) Instructions for filing an answer
to request a hearing, including a spe-
cific statement of the defendant’s right
to request a hearing by filing an an-
swer and to be represented by a rep-
resentative; and

(4) That failure to file an answer
within 30 days of service of the com-
plaint will result in the imposition of
the maximum amount of penalties and
assessments without right to appeal, as
provided in §1013.10 of this part.

(c) At the same time the reviewing
official serves the complaint, he or she
shall serve the defendant with a copy
of these regulations.

§1013.8 Service of complaint.

(a) Service of a complaint must be
made by certified or registered mail or
by delivery in any manner authorized
by Rule 4(d) of the Federal Rules of
Civil Procedure. Service is complete
upon receipt.

(b) Proof of service, stating the name
and address of the person on whom the
complaint was served, and the manner
and date of service, may be made by—

(1) Affidavit of the individual serving
the complaint by delivery;

(2) A United States Postal Service re-
turn receipt card acknowledging re-
ceipt; or

(3) Written acknowledgment of re-
ceipt by the defendant or his or her
representative.

§1013.9 Answer.

(a) The defendant may request a
hearing by filing an answer with the
reviewing official within 30 days of
service of the complaint. An answer
shall be deemed to be a request for
hearing.

(b) In the answer, the defendant—

(1) Shall admit or deny each of the
allegations of liability made in the
complaint;

§1013.10

(2) Shall state any defense on which
the defendant intends to rely;

(3) May state any reasons why the de-
fendant contends that the penalties
and assessments should be less than
the statutory maximum; and

(4) Shall state the name, address, and
telephone number of the person author-
ized by the defendant to act as defend-
ant’s representative, if any.

(c) If the defendant is unable to file
an answer meeting the requirements of
paragraph (b) of this section within the
time provided, the defendant may, be-
fore the expiration of 30 days from
service of the complaint, file with the
reviewing official a general answer de-
nying liability and requesting a hear-
ing, and a request for an extension of
time within which to file an answer
meeting the requirements of paragraph
(b) of this section. The reviewing
offical shall file promptly with the ALJ
the complaint, the general answer de-
nying liability, and the request for an
extension of time as provided in
§1013.11 of this part. For good cause
shown, the ALJ may grant the defend-
ant up to 30 additional days within
which to file an answer meeting the re-
quirements of paragraph (b) of this sec-
tion.

§1013.10 Default upon failure to file
an answer.

(a) If the defendant does not file an
answer within the time prescribed in
§1013.9(a) of this part, the reviewing of-
ficial may refer the complaint to the
ALJ.

(b) Upon the referral of the com-
plaint, the ALJ shall promptly serve
on defendant in the manner prescribed
in §1013.8 of this part, a notice that an
initial decision shall be issued under
this section.

(c) The ALJ shall assume the facts
alleged in the complaint to be true,
and, if such facts establish liability
under §1013.3 of this part, the ALJ shall
issue an initial decision imposing the
maximum amount of penalties and as-
sessments allowed under the statute.

(d) Except as otherwise provided in
this section, by failing to file a timely
answer, the defendant waives any right
to further review of the penalties and
assessments imposed under paragraph
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(c) of this section, and the initial deci-
sion shall become final and binding
upon the parties 30 days after it is
issued.

(e) If, before such an initial decision
becomes final, the defendant files a
motion with the ALJ seeking to reopen
on the grounds that extraordinary cir-
cumstances prevented the defendant
from filing an answer, the initial deci-
sion shall be stayed pending the ALJ’s
decision on the motion.

(f) If, on such motion, the defendant
can demonstrate extraordinary cir-
cumstances excusing the failure to file
a timely answer, the ALJ shall with-
draw the initial decision in paragraph
(c) of this section, if such a decision
has been issued, and shall grant the de-
fendant an opportunity to answer the
complaint.

(g) A decision of the ALJ denying a
defendant’s motion under paragraph (e)
of this section is not subject to recon-
sideration under §1013.38 of this part.

(h) The defendant may appeal to the
authority head the decision denying a
motion to reopen by filing a notice of
appeal with the authority head within
15 days after the ALJ denies the mo-
tion. The timely filing of a notice of
appeal shall stay the initial decision
until the authority head decides the
issue.

(i) If the defendant files a timely no-
tice of appeal with the authority head,
the ALJ shall forward the record of the
proceeding to the authority head.

(j) The authority head shall decide
expeditiously whether extraordinary
circumstances excuse the defendant’s
failure to file a timely answer based
solely on the record before the ALJ.

(k) If the authority head decides that
extraordinary circumstances excused
the defendant’s failure to file a timely
answer, the authority head shall re-
mand the case to the ALJ with instruc-
tions to grant the defendant an oppor-
tunity to answer.

(1) If the authority head decides that
the defendant’s failure to file a timely
answer is not excused, the authority
head shall reinstate the initial decision
of the ALJ, which shall become final
and binding upon the parties 30 days
after the authority head issues such de-
cision.
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§1013.11 Referral of complaint and an-
swer to the ALdJ.

Upon receipt of an answer, the re-
viewing official shall file the complaint
and answer with the ALJ.

§1013.12 Notice of hearing.

(a) When the ALJ receives the com-
plaint and answer, the ALJ shall
promptly serve a notice of hearing
upon the defendant in the manner pre-
scribed by §1013.8 of this part. At the
same time, the ALJ shall send a copy
of such notice to the representative for
the Government.

(b) Such notice shall include—

(1) The tentative time, date, and
place, and the nature of the hearing;

(2) The legal authority and jurisdic-
tion under which the hearing is to be
held;

(3) The matters of fact and law to be
asserted;

(4) A description of the procedures for
the conduct of the hearing;

(5) The name, address, and telephone
number of the representative of the
Government and of the defendant, if
any; and

(6) Such other matters as the ALJ
deems appropriate.

§1013.13 Parties to the hearing.

(a) The parties to the hearing shall
be the defendant and the authority.

(b) Pursuant to 31 U.S.C. 3730(c)(5), a
private plaintiff under the False
Claims Act may participate in these
proceedings to the extent authorized
by the provisions of that Act.

§1013.14 Separation of functions.

(a) The investigating official, the re-
viewing official, and any employee or
agent of the authority who takes part
in investigating, preparing, or pre-
senting a particular case may not, in
such case or a factually related case—

(1) Participate in the hearing as the
ALJ;

(2) Participate or advise in the initial
decision or the review of the initial de-
cision by the authority head, except as
a witness or a representative in public
proceedings; or

(3) Make the collection of penalties
and assessments under 31 U.S.C. 3806.
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(b) The ALJ shall not be responsible
to, or subject to the supervision or di-
rection of, the investigating official or
the reviewing official.

(c) Except as provided in paragraph
(a) of this section, the representative
for the Government may be employed
anywhere in the authority, including
in the offices of either the inves-
tigating official or the reviewing offi-
cial.

§1013.15 Ex parte contacts.

No party or person (except employees
of the ALJ’s office) shall communicate
in any way with the ALJ on any mat-
ter at issue in a case, unless on notice
and opportunity for all parties to par-
ticipate. This provision does not pro-
hibit a person or party from inquiring
about the status of a case or asking
routine questions concerning adminis-
trative functions or procedures.

§1013.16 Disqualification of reviewing
official or ALdJ.

(a) A reviewing official or ALJ in a
particular case may disqualify himself
or herself at any time.

(b) A party may file with the ALJ a
motion for disqualification of a review-
ing official or an ALJ. Such motion
shall be accompanied by an affidavit
alleging personal bias or other reason
for disqualification.

(c) Such motion and affidavit shall be
filed promptly upon the party’s dis-
covery of reasons requiring disquali-
fication, or such objections shall be
deemed waived.

(d) Such affidavit shall state specific
facts that support the party’s belief
that personal basis or other reason for
disqualification exists and the time
and circumstances of the party’s dis-
covery of such facts. It shall be accom-
panied by a certificate of the rep-
resentative of record that it is made in
good faith.

(e) Upon the filing of such a motion
and affidavit, the ALJ shall proceed no
further in the case until he or she re-
solves the matter of disqualification in
accordance with paragraph (f) of this
section.

(f)(1) If the ALJ determines that a re-
viewing official is disqualified, the ALJ
shall dismiss the complaint without
prejudice.

§1013.18

(2) If the ALJ disqualifies himself or
herself, the case shall be reassigned
promptly to another ALJ.

(3) If the ALJ denies a motion to dis-
qualify, the authority head may deter-
mine the matter only as part of his or
her review or the initial decision upon
appeal, if any.

§1013.17 Rights of parties.

Except as otherwise limited by this
part, all parties may—

(a) Be accompanied, represented, and
advised by a representative;

(b) Participate in any conference
held by the ALJ;

(c) Conduct discovery;

(d) Agree to stipulations of fact or
law, which shall be made part of the
record;

(e) Present evidence relevant to the
issues at the hearing;

(f) Present and cross-examine wit-
nesses;

(g) Present oral arguments at the
hearing as permitted by the ALJ; and

(h) Submit written briefs and pro-
posed findings of fact and conclusions
of law.

§1013.18 Authority of the ALdJ.

(a) The ALJ shall conduct a fair and
impartial hearing, avoid delay, main-
tain order, and assure that a record of
the proceeding is made.

(b) The ALJ has the authority to—

(1) Set and change the date, time,
and place of the hearing upon reason-
able notice to the parties;

(2) Continue or recess the hearing in
whole or in part for a reasonable period
of time;

(3) Hold conferences to identify or
simplify the issues, or to consider
other matters that may aid in the ex-
peditious disposition of the proceeding;

(4) Administer oaths and affirma-
tions;

(5) Issue subpoenas requiring the at-
tendance of witnesses and the produc-
tion of documents at depositions or at
hearings;

(6) Rule on motions and other proce-
dural matters;

(7) Regulate the scope and timing of
discovery;

(8) Regulate the course of the hearing
and the conduct of representatives and
parties;

811



§1013.19

(9) Examine witnesses;

(10) Receive, rule on,
limit evidence;

(11) Upon motion of a party, take of-
ficial notice of facts; decide cases, in
whole or in part, by summary judg-
ment where there is no disputed issue
of material fact;

(12) Conduct any conference, argu-
ment, or hearing on motions in person
or by telephone; and

(13) Exercise such other authority as
is necessary to carry out the respon-
sibilities of the ALJ under this part.

(¢c) The ALJ does not have the au-
thority to find Federal statutes or reg-
ulations invalid.

exclude, or

§1013.19 Prehearing conferences.

(a) The ALJ may schedule prehearing
conferences as appropriate.

(b) Upon the motion of any party, the
ALJ shall schedule at least one pre-
hearing conference at a reasonable
time in advance of the hearing.

(c) The ALJ may use prehearing con-
ferences to discuss the following:

(1) Simplification of the issues;

(2) The necessity or desirability of
amendments to the pleadings, includ-
ing the need for a more definite state-
ment;

(3) Stipulations and admissions of
fact or as to the contents and authen-
ticity of documents;

(4) Whether the parties can agree to
submission of the case on a stipulated
record;

(6) Whether a party chooses to waive
appearance at an oral hearing and to
submit only documentary evidence
(subject to the objection of other par-
ties) and written argument;

(6) Limitation of the number of wit-
nesses);

(7) Scheduling dates for the exchange
of witness lists and of proposed exhib-
its;

(8) Discovery;

(9) The time, date, and place for the
hearing; and

(10) Such other matters as may tend
to expedite the fair and just disposition
of the proceedings.

(d) The ALJ may issue an order con-
taining all matters agreed upon by the
parties or ordered by the ALJ at a pre-
hearing conference.
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§1013.20 Disclosure of documents.

(a) Upon written request to the re-
viewing official, the defendant may re-
view any relevant and material docu-
ments, transcripts, records, and other
materials that relate to the allegations
set out in the complaint and upon
which the findings and conclusions of
the investigating official under
§1013.4(b) are based, unless such docu-
ments are subject to a privilege under
Federal law. Upon payment of fees for
duplication, the defendant may obtain
copies of such documents.

(b) Upon written request to the re-
viewing official, the defendant also
may obtain a copy of all exculpatory
information in the possession of the re-
viewing official or investigating offi-
cial relating to the allegations in the
complaint, even if it is contained in a
document that would otherwise be
privileged. If the document would oth-
erwise be privileged, only that portion
containing exculpatory information
must be disclosed.

(c) The notice sent to the Attorney
General from the reviewing official as
described in §1013.5 of the part is not
discoverable under any circumstances.

(d) The defendant may file a motion
to compel disclosure of the documents
subject to the provisions of this sec-
tion. Such a motion may only be filed
with the ALJ following the filing of an
answer pursuant to §1013.9 of this part.

§1013.21 Discovery.

(a) The following types of discovery
are authorized:

(1) Requests for production of docu-
ments for inspection and copying;

(2) Requests for admissions of the au-
thenticity of any relevant document or
of the truth of any relevant fact;

(3) Written interrogatories; and

(4) Depositions.

(b) For the purpose of this section
and §§1013.22 and 1013.23 of this part,
the term ‘‘documents’ includes infor-
mation, documents, reports, answers,
records, accounts, papers, and other
data and documentary evidence. Noth-
ing contained herein shall be inter-
preted to require the creation of a doc-
ument.

(c) Unless mutually agreed to by the
parties, discovery is available only as
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ordered by the ALJ. The ALJ shall reg-
ulate the timing of discovery.

(d) Motions for discovery. (1) A party
seeking discovery may file a motion
with the ALJ. Such a motion shall be
accompanied by a copy of the requested
discovery, or in the case of depositions,
a summary of the scope of the proposed
deposition.

(2) Within ten days of service, a party
may file an opposition to the motion
and/or a motion for protective order as
provided in §1013.24 of this part.

(3) The ALJ may grant a motion for
discovery only if he or she finds that
the discovery sought—

(i) Is necessary for the expeditious,
fair, and reasonable consideration of
the issues;

(ii) Is not unduly costly or burden-
some;

(iii) Will not unduly delay the pro-
ceeding; and

(iv) Does not seek privileged informa-
tion.

(4) The burden of showing that dis-
covery should be allowed is on the
party seeking discovery.

(5) The ALJ may grant discovery sub-
ject to a protective order under §1013.24
of this part.

(e) Depositions. (1) If a motion for dep-
osition is granted, the ALJ shall issue
a subpoena for the deponent, which
may require the deponent to produce
documents. The subpoena shall specify
the time, date, and place at which the
deposition will be held.

(2) The party seeking to depose shall
serve the subpoena in the manner pre-
scribed in §1013.8 of this part.

(3) The deponent may file with the
ALJ a motion to quash the subpoena or
a motion for a protective order within
ten days of service.

(4) The party seeking to depose shall
provide for the taking of a verbatim
transcript of the deposition, which it
shall make available to all other par-
ties for inspection and copying.

(f) Each party shall bear its own
costs of discovery.

§1013.22 Exchange of witness lists,
statements and exhibits.

(a) At least 15 days before the hear-
ing or at such other time as may be or-
dered by the ALJ, the parties shall ex-
change witness lists, copies of prior

§1013.23

statements of proposed witnesses, and
copies of proposed hearing exhibits, in-
cluding copies of any written state-
ments that the party intends to offer
in lieu of live testimony in accordance
with §1013.33(b) of this part. At the
time the above documents are ex-
changed, any party that intends to rely
on the transcript of deposition testi-
mony in lieu of live testimony at the
hearing, if permitted by the ALJ, shall
provide each party with a copy of the
specific pages of the transcript it in-
tends to introduce into evidence.

(b) If a party objects, the ALJ shall
not admit into evidence the testimony
of any witness whose name does not ap-
pear on the witness list or any exhibit
not provided to the opposing party as
provided above unless the ALJ finds
good cause for the failure or that there
is no prejudice to the objecting party.

(c) Unless another party objects
within the time set by the ALJ, docu-
ments exchanged in accordance with
paragraph (a) of this section shall be
deemed to be authentic for the purpose
of admissibility at the hearing.

§1013.23 Subpoenas for attendance at
hearing.

(a) A party wishing to procure the
appearance and testimony of any indi-
vidual at the hearing may request that
the ALJ issue a subpoena.

(b) A subpoena requiring the attend-
ance and testimony of an individual
may also require the individual to
produce documents at the hearing.

(c) A party seeking a subpoena shall
file a written request therefor not less
than 15 days before the date fixed for
the hearing unless otherwise allowed
by the ALJ for good cause shown. Such
request shall specify any documents to
be produced and shall designate the
witnesses and describe the address and
location thereof with sufficient par-
ticularity to permit such witnesses to
be found.

(d) The subpoena shall specify the
time, date, and place at which the wit-
ness is to appear and any documents
the witness is to produce.

(e) The party seeking the subpoena
shall serve it in the manner prescribed
in §1013.8 of this part. A subpoena on a
party or upon an individual under the
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control of a party may be served by
first class mail.

(f) A party or the individual to whom
the subpoena is directed may file with
the ALJ a motion to quash the sub-
poena within ten days after service or
on or before the time specified in the
subpoena for compliance if it is less
than ten days after service.

§1013.24 Protective order.

(a) A party or a prospective witness
or deponent may file a motion for a
protective order with respect to dis-
covery sought by an opposing party or
with respect to the hearing, seeking to
limit the availability or disclosure of
evidence.

(b) In issuing a protective order, the
ALJ may make any order which justice
requires to protect a party or person
from annoyance, embarrassment, op-
pression, or undue burden or expense,
including one or more of the following:

(1) That the discovery not be had;

(2) That the discovery may be had
only on specified terms and conditions,
including a designation of the time or
place;

(3) That the discovery may be had
only through a method of discovery
other than that requested;

(4) That certain matters not be in-
quired into, or that the scope of dis-
covery be limited to certain matters;

(5) That discovery be conducted with
no one present except persons des-
ignated by the ALJ;

(6) That the contents of discovery or
evidence be sealed;

(7) That a deposition after being
sealed be opened only by order of the
ALJ;

(8) That a trade secret or other con-
fidential research, development, com-
mercial information, or facts per-
taining to any criminal investigation,
proceeding, or other administrative in-
vestigation not be disclosed or be dis-
closed only in a designated way; or

(9) That the parties simultaneously
file specified documents or information
enclosed in sealed envelopes to be
opened as directed by the ALJ.

§1013.25 Witness fees.

The party requesting a subpoena
shall pay the cost of the fees and mile-
age of any witness subpoenaed in the
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amounts that would be payable to a
witness in a proceeding in TUnited
States District Court. A check for wit-
ness fees and mileage shall accompany
the subpoena when served, except that
when a subpoena is issued on behalf of
the authority, a check for witness fees
and mileage need not accompany the
subpoena.

§1013.26 Form, filing and service of
papers.

(a) Form. (1) Documents filed with the
ALJ shall include an original and two
copies.

(2) Every pleading and paper filed in
the proceeding shall contain a caption
setting forth the title of the action, the
case number assigned by the ALJ, and
a designation of the paper (e.g., motion
to quash subpoena).

(3) Every pleading and paper shall be
signed by, and shall contain the ad-
dress and telephone number of the
party or the person on whose behalf the
paper was filed, or his or her represent-
ative.

(4) Papers are considered filed when
they are mailed. Date of mailing may
be established by a certificate from the
party or its representative or by proof
that the document was sent by cer-
tified or registered mail.

(b) Service. A party filing a document
with the ALJ shall, at the time of fil-
ing, serve a copy of such document on
every other party. Service upon any
party of any document other than
those required to be served as pre-
scribed in §1013.8 of this part shall be
made by delivering a copy or by plac-
ing a copy of the document in the
United States mail, postage prepaid,
and addressed to the party’s last
known address. When a party is rep-
resented by a representative, service
shall be made upon such representative
in lieu of the actual party.

(c) Proof of service. A certificate by
the individual serving the document by
personal delivery or by mail, setting
forth the manner of service, shall be
proof of service.

§1013.27

(a) In computing any period of time
under this part or in an order issued
thereunder, the time begins with the
day following the act, event, or default,

Computation of time.
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and includes the last day of the period,
unless it is a Saturday, Sunday, or
legal holiday observed by the Federal
government, in which event it includes
the next business day.

(b) When the period of time allowed
is less than seven days, intermediate
Saturday, Sundays, and legal holidays
observed by the Federal government
shall be excluded from the computa-
tion.

(c) Where a document has been served
or issued by placing it in the mail, an
additional five days will be added to
the time permitted for any response.

§1013.28 Motions.

(a) Any application to the ALJ for an
order or ruling shall be by motion. Mo-
tions shall state the relief sought, the
authority relied upon, and the facts al-
leged, and shall be filed with the ALJ
and served on all other parties.

(b) Except for motions made during a
prehearing conference or at the hear-
ing, all motions shall be in writing.
The ALJ may require that oral mo-
tions be reduced to writing.

(c) Within 15 days after a written mo-
tion is served, or such other time as
may be fixed by the ALJ, any party
may file a response to such motion.

(d) The ALJ may not grant a written
motion before the time for filing re-
sponses thereto has expired, except
upon consent of the parties or fol-
lowing a hearing on the motion, but
may overrule or deny such motion
without awaiting a response.

(e) The ALJ shall make a reasonable
effort to dispose of all outstanding mo-
tions prior to the beginning of the
hearing.

§1013.29 Sanctions.

(a) The ALJ may sanction a person,
including any party or representative,
for—

(1) Failing to comply with an order,
rule, or procedure governing the pro-
ceeding;

(2) Failing to prosecute or defend an
action; or

(3) Engaging in other misconduct
that interferes with the speedy, or-
derly, or fair conduct of the hearing.

(b) Any such sanction, including but
not limited to those listed in para-
graphs (c), (d), and (e) of this section,

§1013.30

shall reasonably relate to the severity
and nature of the failure or mis-
conduct.

(c) When a party fails to comply with
an order, including an order for taking
a deposition, the production of evi-
dence within the party’s control, or a
request for admission, the ALJ may—

(1) Draw an inference in favor of the
requesting party with regard to the in-
formation sought;

(2) In the case of requests for admis-
sion, deem each matter of which an ad-
mission is requested to be admitted;

(3) Prohibit the party failing to com-
ply with such order from introducing
evidence concerning, or otherwise rely-
ing upon, testimony relating to the in-
formation sought; and

(4) Strike any part of the pleadings
or other submissions of the party fail-
ing to comply with such request.

(d) If a party fails to prosecute or de-
fend an action under this part com-
menced by service of a notice of hear-
ing, the ALJ may dismiss the action or
may issue an initial decision imposing
penalties and assessments.

(e) The ALJ may refuse to consider
any motion, request, response, brief or
other document which is not filed in a
timely fashion.

§1013.30 The hearing and burden of
proof.

(a) The ALJ shall conduct a hearing
on the record in order to determine
whether the defendant is liable for a
civil penalty or assessment under
§1013.3 of this part, and, if so, the ap-
propriate amount of any such civil pen-
alty or assessment considering any ag-
gravating or mitigating factors.

(b) The authority shall prove defend-
ant’s liability and any aggravating fac-
tors by a preponderance of the evi-
dence.

(c) The defendant shall prove any af-
firmative defenses and any mitigating
factors by a preponderance of the evi-
dence.

(d) The hearing shall be open to the
public unless otherwise ordered by the
ALJ for good cause shown.
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§1013.31 Determining the amount of
penalties and assessments.

(a) In determining an appropriate
amount of civil penalties and assess-
ments, the ALJ and the authority
head, upon appeal, should evaluate any
circumstances that mitigate or aggra-
vate the violation and should articu-
late in their opinions the reasons that
support the penalties and assessments
they impose. Because of the intangible
costs of fraud, the expense of inves-
tigating such conduct, and the need to
deter others who might be similarly
tempted, ordinarily double damages
and a significant civil penalty should
be imposed.

(b) Although not exhaustive, the fol-
lowing factors are among those that
may influence the ALJ and the author-
ity head in determining the amount of
penalties and assessments to impose
with respect to the misconduct (i.e.,
the false, fictitious, or fraudulent
claims or statement) charged in the
complaint:

(1) The number of false, fictitious, or
fraudulent claims or statements;

(2) The time period over which such
claims or statements were made;

(3) The degree of the defendant’s cul-
pability with respect to the mis-
conduct;

(4) The amount of money or the value
of the property, services, or benefit
falsely claimed;

(5) The value of the Government’s ac-
tual loss as a result of the misconduct,
including foreseeable consequential
damages and the costs of investigation;

(6) The relationship of the amount
imposed as civil penalties to the
amount of the Government’s loss;

(7) The potential or actual impact of
the misconduct upon national defense,
public health or safety, or public con-
fidence in the management of Govern-
ment programs and operations, includ-
ing particularly the impact on the in-
tended beneficiaries of such programs;

(8) Whether the defendant has en-
gaged in a pattern of the same or simi-
lar misconduct;

(9) Whether the defendant attempted
to conceal the misconduct;

(10) The degree to which the defend-
ant has involved others in the mis-
conduct or in concealing it;
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(11) Where the misconduct of employ-
ees or agents is imputed to the defend-
ant, the extent to which the defend-
ant’s practices fostered or attempted
to preclude such misconduct;

(12) Whether the defendant cooper-
ated in or obstructed an investigation
of the misconduct;

(13) Whether the defendant assisted
in identifying and prosecuting other
wrongdoers;

(14) The complexity of the program
or transaction, and the degree of the
defendant’s sophistication with respect
to it, including the extent of the de-
fendant’s prior participation in the
program or in similar transactions;

(15) Whether the defendant has been
found, in any criminal, civil, or admin-
istrative proceeding to have engaged in
similar misconduct or to have dealt
dishonestly with the Government of
the United States or of a State, di-
rectly or indirectly; and

(16) The need to deter the defendant
and others from engaging in the same
or similar misconduct.

(c) Nothing in this section shall be
construed to limit the ALJ or the au-
thority head from considering any
other factors that in any given case
may mitigate or aggravate the offense
for which penalties and assessments
are imposed.

§1013.32 Location of hearing.

(a) The hearing may be held—

(1) In any judicial district of the
United States in which the defendant
resides or transacts business;

(2) In any judicial district of the
United States in which the claim or
statement in issue was made; or

(3) In such other place as may be
agreed upon by the defendant and the
ALJ.

(b) Each party shall have the oppor-
tunity to present argument with re-
spect to the location of the hearing.

(c) The hearing shall be held at the
place and at the time ordered by the
ALJ.

§1013.33 Witnesses.

(a) Except as provided in paragraph
(b) of this section, testimony at the
hearing shall be given orally by wit-
nesses under oath or affirmation.
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(b) At the discretion of the ALJ, tes-
timony may be admitted in the form of
a written statement or deposition. Any
such written statement must be pro-
vided to all other parties along with
the last known address of such witness,
in a manner which allows sufficient
time for other parties to subpoena such
witness for cross-examination at the
hearing. Prior written statements of
witnesses proposed to testify at the
hearing and deposition transcripts
shall be exchanged as provided in
§1013.22(a) of this part.

(c) The ALJ shall exercise reasonable
control over the mode and order of in-
terrogating witnesses and presenting
evidence so as to (1) make the interro-
gation and presentation effective for
the ascertainment of the truth, (2)
avoid needless consumption of time,
and (3) protect witnesses from harass-
ment or undue embarrassment.

(d) The ALJ shall permit the parties
to conduct such cross-examination as
may be required for a full and true dis-
closure of the facts.

(e) At the discretion of the ALJ, a
witness may be cross-examined on mat-
ters relevant to the proceeding without
regard to the scope of his or her direct
examination. To the extent permitted
by the ALJ, cross-examination on mat-
ters outside the scope of direct exam-
ination shall be conducted in the man-
ner of direct examination and may pro-
ceed by leading questions only if the
witness is a hostile witness, an adverse
party, or a witness identified with an
adverse party.

(f) Upon motion of any party, the
ALJ shall order witnesses excluded so
that they cannot hear the testimony of
other witnesses. This rule does not au-
thorize exclusion of—

(1) A party who is an individual;

(2) In the case of a party that is not
an individual, an officer or employee of
the party appearing for the entity pro
se or designated by the party’s rep-
resentative; or

(3) An individual whose presence is
shown by a party to be essential to the
presentation of its case, including an
individual employed by the Govern-
ment engaged in assisting the rep-
resentative for the Government.

§1013.36

§1013.34 Evidence.

(a) The ALJ shall determine the ad-
missibility of evidence.

(b) Except as provided in this part,
the ALJ shall not be bound by the Fed-
eral Rules of Evidence. However, the
ALJ may apply the Federal Rules of
Evidence where appropriate, e.g., to ex-
clude unreliable evidence.

(c) The ALJ shall exclude irrelevant
and immaterial evidence.

(d) Although relevant, evidence may
be excluded if its probative value is
substantially outweighed by the danger
of unfair prejudice, confusion of the
issues, or by considerations of undue
delay or needless presentation of cumu-
lative evidence.

(e) Although relevant, evidence may
be excluded if it is privileged under
Federal law.

(f) Evidence concerning offers of com-
promise or settlement shall be inad-
missible to the extent provided in Rule
408 of the Federal Rules of Evidence.

(g) The ALJ shall permit the parties
to introduce rebuttal witnesses and
evidence.

(h) All documents and other evidence
offered or taken for the record shall be
open to examination by all parties, un-
less otherwise ordered by the ALJ pur-
suant to §1013.24 of this part.

§1013.35 The record.

(a) The hearing will be recorded and
transcribed. Transcripts may be ob-
tained following the hearing from the
ALJ at a cost not to exceed the actual
cost of duplication.

(b) The transcript of testimony, ex-
hibits and other evidence admitted at
the hearing, and all papers and re-
quests filed in the proceeding con-
stitute the record for the decision by
the ALJ and the authority head.

(c) The record may be inspected and
copied (upon payment of a reasonable
fee) by anyone, unless otherwise or-
dered by the ALJ pursuant to §1013.24
of this part.

§1013.36 Post-hearing briefs.

The ALJ may require the parties to
file post-hearing briefs. In any event,
any party may file a post-hearing brief.
The ALJ shall fix the time for filing
such briefs, not to exceed 60 days from
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the date the parties receive the tran-
script of the hearing or, if applicable,
the stipulated record. Such briefs may
be accompanied by proposed findings of
fact and conclusions of law. The ALJ
may permit the parties to file reply
briefs.

§1013.37 Initial decision.

(a) The ALJ shall issue an initial de-
cision based only on the record, which
shall contain findings of fact, conclu-
sions of law, and the amount of any
penalties and assessments imposed.

(b) The findings of fact shall include
a finding on each of the following
issues:

(1) Whether the claims or statements
identified in the complaint, or any por-
tions thereof, violate §1013.3 of this
part;

(2) If the person is liable for penalties
or assessments, the appropriate
amount of any such penalties or assess-
ments considering any mitigating or
aggravating factors that he or she finds
in the case, such as those described in
§1013.31 of this part.

(c) The ALJ shall promptly serve the
initial decision on all parties within 90
days after the time for submission of
post-hearing briefs and reply briefs (if
permitted) has expired. The ALJ shall
at the same time serve all parties with
a statement describing the right of any
defendant determined to be liable for a
civil penalty or assessment to file a
motion for reconsideration with the
ALJ or a notice of appeal with the au-
thority head. If the ALJ fails to meet
the deadline contained in this para-
graph, he or she shall notify the parties
of the reason for the delay and shall set
a new deadline.

(d) Unless the initial decision of the
ALJ is timely appealed to the author-
ity head, or a motion for reconsider-
ation of the initial decision is timely
filed, the initial decision shall con-
stitute the final decision of the author-
ity head and shall be final and binding
on the parties 30 days after it is issued
by the ALJ.

§1013.38 Reconsideration of initial de-
cision.

(a) Except as provided in paragraph

(d) of this section, any party may file a

motion for reconsideration of the ini-
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tial decision within 20 days of receipt
of the initial decision. If service was
made by mail, receipt will be presumed
to be five days from the date of mailing
in the absence of contrary proof.

(b) Every such motion must set forth
the matters claimed to have been erro-
neously decided and the nature of the
alleged errors. Such motion shall be
accompanied by a supporting brief.

(c) Responses to such motions shall
be allowed only upon request of the
ALJ.

(d) No party may file a motion for re-
consideration of an initial decision
that has been revised in response to a
previous motion for reconsideration.

(e) The ALJ may dispose of a motion
for reconsideration by denying it or by
issuing a revised initial decision.

(f) If the ALJ denies a motion for re-
consideration, the initial decision shall
constitute the final decision of the au-
thority head and shall be final and
binding on the parties 30 days after the
ALJ denies the motion, unless the ini-
tial decision is timely appealed to the
authority head in accordance with
§1013.39.

(g) If the ALJ issues a revised initial
decision, that decision shall constitute
the final decision of the authority head
and shall be final and binding on the
parties 30 days after it is issued, unless
it is timely appealed to the authority
head in accordance with §1013.39 of this
part.

§1013.39 Appeal to authority head.

(a) Any defendant who has filed a
timely answer and who is determined
in an initial decision to be liable for a
civil penalty or assessment may appeal
such decision to the authority head by
filing a notice of appeal with the au-
thority head in accordance with this
section.

(b)(1) A notice of appeal may be filed
at any time within 30 days after the
ALJ issues an initial decision. How-
ever, if any party files a motion for re-
consideration under §1013.38 of this
part, consideration of the appeal shall
be stayed automatically pending reso-
lution of the motion for reconsider-
ation.

(2) If a motion for reconsideration is
timely filed, a notice of appeal may be
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filed within 30 days after the ALJ de-
nies the motion or issues a revised ini-
tial decision, whichever applies.

(3) The authority head may extend
the initial 30-day period for an addi-
tional 30 days if the defendant files
with the authority head a request for
an extension within the initial 30-day
period and shows good cause.

(c) If the defendant files a timely no-
tice of appeal with the authority head
and the time for filing motions for re-
consideration under §1013.38 of this
part has expired, the ALJ shall forward
the record of the proceeding to the au-
thority head.

(d) A notice of appeal shall be accom-
panied by a written brief specifying ex-
ceptions to the initial decision and rea-
sons supporting the exceptions.

(e) The representative for the Gov-
ernment may file a brief in opposition
to exceptions within 30 days of receiv-
ing the notice of appeal and accom-
panying brief.

(f) There is no right to appear person-
ally before the authority head.

(g) There is no right to appeal any in-
terlocutory ruling by the ALJ.

(h) In reviewing the initial decision,
the authority head shall not consider
any objection that was not raised be-
fore the ALJ unless a demonstration is
made of extraordinary circumstances
causing the failure to raise the objec-
tion.

(i) If any party demonstrates to the
satisfaction of the authority head that
additional evidence not presented at
such hearing is material and that there
were reasonable grounds for the failure
to present such evidence at such hear-
ing, the authority head shall remand
the matter to the ALJ for consider-
ation of such additional evidence.

(j) The authority head may affirm,
reduce, reverse, compromise, remand,
or settle any penalty or assessment de-
termined by the ALJ in any initial de-
cision.

(k) The authority head shall prompt-
ly serve each party to the appeal with
a copy of the decision of the authority
head and a statement describing the
right of any person determined to be
liable for a penalty or an assessment to
seek judicial review.

(1) Unless a petition for review is
filed as provided in 31 U.S.C. 3805 after

§1013.44

a defendant has exhausted all adminis-
trative remedies under this part and
within 60 days after the date on which
the authority head serves the defend-
ant with a copy of the authority head’s
decision, a determination that a de-
fendant is liable under §1013.3 of this
part is final and is not subject to judi-
cial review.

§1013.40 Stays ordered by the Depart-
ment of Justice.

If at any time the Attorney General
or an Assistant Attorney General des-
ignated by the Attorney General trans-
mits to the authority head a written
finding that continuation of the admin-
istrative process described in this part
with respect to a claim or statement
may adversely affect any pending or
potential criminal or civil action re-
lated to such claim or statement, the
authority head shall stay the process
immediately. The authority head may
order the process resumed only upon
receipt of the written authorization of
the Attorney General.

§1013.41 Stay pending appeal.

(a) An initial decision is stayed auto-
matically pending disposition of a mo-
tion for reconsideration or of an appeal
to the authority head.

(b) No administrative stay is avail-
able following a final decision of the
authority head.

§1013.42 dJudicial review.

Section 3805 of title 31, United States
Code, authorizes judicial review by an
appropriate TUnited States District
Court of a final decision of the author-
ity head imposing penalties or assess-
ments under this part and specifies the
procedures for such review.

§1013.43 Collection of civil penalties
and assessments.

Sections 3806 and 3808(b) of title 31,
United States Code, authorizes actions
for collection of civil penalties and as-
sessments imposed under this part and
specify the procedures for such actions.

§1013.44 Right to administrative off-
set.
The amount of any penalty or assess-
ment which has become final, or for
which a judgment has been entered
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under §1013.42 or §1013.43 of this part,
or any amount agreed upon in a com-
promise or settlement under §1013.46 of
this part, may be collected by adminis-
trative offset under 31 U.S.C. 3716, ex-
cept that an administrative offset may
not be made under this subsection
against a refund of an overpayment of
Federal taxes, then or later owing by
the United States to the defendant.

§1013.45 Deposit in
United States.

All amounts collected pursuant to
this part shall be deposited as miscella-
neous receipts in the Treasury of the
United States, except as provided in 31
U.S.C. 3806(g).

Treasury of

§1013.46 Compromise or settlement.

(a) Parties may make offers of com-
promise or settlement at any time.

(b) The reviewing official has the ex-
clusive authority to compromise or
settle a case under this part at any
time after the date on which the re-
viewing official is permitted to issue a
complaint and before the date on which
the ALJ issues an initial decision.

(c) The authority head has exclusive
authority to compromise or settle a
case under this part at any time after
the date on which the ALJ issues an
initial decision, except during the
pendency of any review under §1013.42
of this part or during the pendency of
any action to collect penalties and as-
sessments under §1013.43 of this part.

(d) The Attorney General has exclu-
sive authority to compromise or settle
a case under this part during the pend-
ency of any review under §1013.42 of
this part or of any action to recover
penalties and assessments under 31
U.S.C. 3806.

(e) The investigating official may
recommend settlement terms to the re-
viewing official, the authority head, or
the Attorney General, as appropriate.
The reviewing official may recommend
settlement terms to the authority
head, or the Attorney General, as ap-
propriate.

(f) Any compromise or settlement
must be in writing.

§1013.47

(a) The notice of hearing with respect
to a claim or statement must be served

Limitations.
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in the manner specified in §1013.8 of
this part within 6 years after the date
on which such claim or statement is
made.

(b) If the defendant fails to file a
timely answer, service of notice under
§1013.10(b) of this part shall be deemed
a notice of a hearing for purposes of
this section.

(c) The statute of limitations may be
extended by agreement of the parties.

PART 1014—ADMINISTRATIVE
CLAIMS UNDER FEDERAL TORT
CLAIMS ACT

Sec.

1014.1 Scope of regulations.

1014.2 Administrative claim;
sented; appropriate office.

1014.3 Administrative claim; who may file.

1014.4 Administrative claims; evidence and
information to be submitted.

1014.5 Authority to adjust, determine, com-
promise, and settle.

1014.6 Limitation on authority.

1014.7 Referral to Department of Justice.

1014.8 Investigation and examination.

1014.9 Final denial of claim.

1014.10 Action on approved claims.

1014.11 Penalties.

AUTHORITY: Sec. 1(a), 80 Stat. 306, (28 U.S.C.
2672); 28 CFR part 14; sec. 644, Pub. L. 95-91,
91 Stat. 599, (42 U.S.C. 7254).

SOURCE: 45 FR 7768, Feb. 4, 1980, unless oth-
erwise noted.

when pre-

§1014.1 Scope of regulations.

(a) These regulations shall apply only
to claims asserted under the Federal
Tort Claims Act, as amended, accruing
on or after January 18, 1967, for money
damages against the United States for
injury to, or loss of, property or per-
sonal injury or death caused by the
negligent or wrongful act or omission
of any employee of the Department of
Energy (DOE) while acting within the
scope of office or employment.

(b) The terms DOE, Department, and
Department of Energy as used in this
part mean the agency established by
the Department of Energy Organiza-
tion Act (Pub. L. 95-91), 42 U.S.C. 7101,
et seq., including the Federal Energy
Regulatory Commission, but do not in-
clude any contractor of the Depart-
ment.
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(c) The regulations in this part sup-
plement the Attorney General’s regula-
tions in part 14 of chapter 1 of title 28
CFR as amended. Those regulations,
including subsequent amendments
thereto, and the regulations in this
part apply to the consideration by DOE
of administrative claims under the
Federal Tort Claims Act.

§1014.2 Administrative claim;
presented; appropriate office.

(a) For purposes of these regulations,
a claim shall be deemed to have been
presented when DOE receives, at a
place designated in paragraph (b) of
this section, an executed Standard
Form 95 or other written notification
of an incident, accompanied by a claim
for money damages in a definite
amount for injury to or loss of prop-
erty, personal injury, or death, that is
alleged to have occurred by reason of
the incident. A claim that should have
been presented to DOE but which was
mistakenly addressed to or filed with
another Federal agency, shall be
deemed to be presented to DOE on the
date the claim is received by DOE. A
claim mistakenly addressed to or filed
with DOE shall be transferred to the
appropriate Federal agency, if ascer-
tainable, or returned to the claimant.

(b) Claims should be mailed in enve-
lopes marked ‘‘Attention Office of Gen-
eral Counsel.” Claims shall be mailed
or delivered to the DOE installation or
office employing the person or persons
whose acts or omissions are alleged to
have caused the loss, damage, or in-
jury, unless the claimant does not
know that address. If the proper ad-
dress is unknown, claims may be
mailed or delivered to: The General
Counsel, U.S. Department of Energy,
Washington, DC 20585. Forms may be
obtained from the same places.

(c) A claim may be amended by the
claimant at any time before final DOE
action or before the exercise of the
claimant’s option under 28 U.S.C.
2675(a). Amendments shall be sub-
mitted in writing and signed by the
claimant or a duly authorized agent or
legal representative. If an amendment
to a pending claim is filed in time, the
DOE shall have 6 months to decide the
claim as amended. The claimant’s op-
tion under 28 U.S.C. 2675(a) shall not

when

§1014.4

accrue until 6 months after the filing
of an amendment.

§1014.3 Administrative
may file.

claim; who

(a) A claim for injury to or loss of
property may be presented by the
owner of the property interest that is
the subject of the claim or the owner’s
duly authorized agent or legal rep-
resentative.

(b) A claim for personal injury may
be presented by the injured person or
the claimant’s duly authorized agent
or legal representative.

(c) A claim based on death may be
presented by the executor or adminis-
trator of the decedent’s estate or by
any other person legally entitled to as-
sert such a claim under the applicable
State law.

(d) A claim for a loss that was wholly
compensated by an insurer with the
rights of a subrogee may be presented
by the insurer. A claim for loss that
was partially compensated by an in-
surer with the rights of a subrogee may
be presented by the insurer or the in-
sured individually, as their respective
interests appear, or jointly. Whenever
an insurer presents a claim asserting
the rights of a subrogee, it shall
present with its claim appropriate evi-
dence that it has the rights of a
subrogee.

(e) A claim presented by an agent or
legal representative shall be presented
in the name of the claimant, be signed
by the agent or legal representative,
show the title or legal capacity of the
person signing, and be accompanied by
evidence of authority to present a
claim on behalf of the claimant.

§1014.4 Administrative claims; evi-
dence and information to be sub-
mitted.

(a) Death. In support of a claim based
on death, the claimant may be required
to submit the following evidence or in-
formation:

(1) An authenticated death -certifi-
cate or other competent evidence show-
ing the cause of death, the date of
death, and the age of the decedent.

(2) Decedent’s employment or occu-
pation at time of death, including
monthly or yearly salary or earnings
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(if any), and the duration of last em-
ployment or occupation.

(3) Full names, addresses, birth dates,
kinship, and marital status of the dece-
dent’s survivors, including identifica-
tion of those survivors who were de-
pendent for support upon the decedent
at the time of death.

(4) The degree of support afforded by
the decedent to each survivor depend-
ent upon decedent for support at the
time of death.

(5) Decedent’s general physical and
mental condition before death.

(6) Itemized bills for medical and bur-
ial expenses incurred by reason of the
incident causing death, or itemized re-
ceipts of payment for such expenses.

(7) If damages for pain and suffering
prior to death are claimed, a physican’s
detailed statement specifying the inju-
ries suffered, the duration of pain and
suffering, any drugs administered for
pain, and the decedent’s physical con-
dition between injury and death.

(8) Any other evidence or information
that may have a bearing on either the
responsibility of the United States for
the death or the amount of damages
claimed.

(b) Personal injury. In support of a
claim for personal injury, including
pain and suffering, the claimant may
be required to submit the following
evidence or information:

(1) A written report by the attending
physician or dentist setting forth the
nature and extent of the injury, the na-
ture and extent of treatment, any de-
gree of temporary or permanent dis-
ability, the prognosis, the period of
hospitalization, and any diminished
earning capacity. In addition, the
claimant may be required to submit to
a physical or mental examination by a
physician employed by the DOE or an-
other Federal agency. A copy of the
physician’s report shall be made avail-
able to the claimant upon the claim-
ant’s written request, provided that
the claimant has, upon request, made
or agrees to make available to the DOE
any physician’s reports previously or
thereafter made of the physical or
mental condition which is the subject
matter of the claim.

(2) Itemized bills for medical, dental,
and hospital expenses incurred, or
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itemized receipts of payment for such
expenses.

(3) If the prognosis reveals that fu-
ture treatment will be needed, a state-
ment of the expected expenses of such
treatment.

(4) If a claim is made for loss of time
from employment, a written statement
from the claimant’s employer showing
actual time lost from employment,
whether the claimant is a full-time or
part-time employee, and the wages or
salary actually lost.

(5) If a claim is made for loss of in-
come and the claimant is self-em-
ployed, documentary evidence showing
the amounts of earnings actually lost.

(6) Any other evidence or information
that may bear on either the responsi-
bility of the United States for the per-
sonal injury or the damages claimed.

(c) Property damage. In support of a
claim for injury to or loss of property,
real or personal, the claimant may be
required to submit the following evi-
dence or information:

(1) Proof of ownership of the property
interest that is the subject of the
claim.

(2) A detailed statement of the
amount claimed with respect to each
item of property.

(3) An itemized receipt of payment
for necessary repairs or itemized writ-
ten estimates of the cost of such re-
pairs.

(4) A statement listing date of pur-
chase, purchase price, and salvage
value, where repair is not economical.

(5) Any other evidence or information
that may bear on either the responsi-
bility of the United States for the in-
jury to or loss of property or the dam-
ages claimed.

§1014.5 Authority to adjust,
mine, compromise, and settle.

The General Counsel, the Deputy
General Counsel, the Deputy General
Counsel for Legal Services, the Assist-
ant General Counsel for Legal Counsel,
and any employees of the Department
designated by the General Counsel to
receive and act on tort claims at Head-
quarters and field locations are author-
ized to act on claims.

deter-
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§1014.6 Limitation on authority.

(a) An award, compromise, or settle-
ment of a claim in excess of $25,000
shall be made only with the prior writ-
ten approval of the Attorney General
or his or her designee. For the purposes
of this paragraph, a principal claim and
any derivative or subrogated claim
shall be treated as a single claim.

(b) An administrative claim may be
adjusted, determined, compromised, or
settled only after the Department of
Justice has been consulted if, in the
opinion of the General Counsel or des-
ignee:

(1) A new precedent may be involved;

(2) A question of policy may be in-
volved;

(3) The United States may be entitled
to indemnity or contribution from a
third party and the DOE is unable to
adjust the third party claim; or

(4) The compromise of a particular
claim, as a practical matter, may con-
trol the disposition of a related claim
in which the amount to be paid may
exceed $25,000.

(¢c) An administrative claim may be
adjusted, determined, compromised, or
settled only after consultation with
the Department of Justice when the
DOE is aware that the United States or
an employee, agent, or cost-type con-
tractor of the United States is involved
in litagation based on a claim arising
out of the same incident or trans-
action.

(d) The authority of DOE subordinate
claims officials to make awards, com-
promises, and settlements of over
$10,000 is subject to the approval of the
General Counsel, the Deputy General
Counsel, or the Deputy General Coun-
sel for Legal Services.

§1014.7
tice.

(a) When Department of Justice ap-
proval or consultation is required
under §1014.6, the referral or request
shall be transmitted to the Department
of Justice by the General Counsel or
designee.

(b) When a designee of the General
Counsel is processing a claim requiring
consultation with, or approval of, ei-
ther the DOE General Counsel or the
Department of Justice, the referral or

Referral to Department of Jus-

§1014.10

request shall be sent to the General
Counsel in writing and shall contain:

(1) A short and concise statement of
the facts and of the reasons for the re-
ferral or request,

(2) Copies of relevant portions of the
claim file, and

(3) A statement of recommendations
or views.
examina-

§1014.8 Investigation and

tion.

The DOE may investigate, or may re-
quest any other Federal agency to in-
vestigate, a claim and may conduct, or
request another Federal agency to con-
duct, a physical examination of a
claimant and provide a report of the
physical examination.

§1014.9 Final denial of claim.

(a) Final denial of an administrative
claim shall be in writing and sent to
the claimant, or the claimant’s attor-
ney or legal representative by certified
or registered mail. The notification of
final denial may include a statement of
the reasons for the denial and shall in-
clude a statement that, if the claimant
is dissatisfied with the Department’s
action, the claimant may file suit in an
appropriate U.S. District Court not
more than 6 months after the notifica-
tion is mailed.

(b) Before the commencement of suit
and before the 6-month period provided
in 28 U.S.C. 2401(b) expires, a claimant,
or the claimant’s duly authorized
agent, or legal representative, may file
a written request with the DOE Gen-
eral Counsel for reconsideration of a
final denial of a claim. Upon the timely
filing of a request for reconsideration
the DOE shall have 6 months from the
date of filing to decide the claim, and
the claimant’s option under 28 U.S.C.
2675(a) shall not accrue until 6 months
after the request for reconsideration is
filed. Final DOE action on a request for
reconsideration shall be made in ac-
cordance with the provisions of para-
graph (a) of this section.

§1014.10 Action on approved claims.

(a) Payment of any approved claim
shall not be made unless the claimant
executes (1) a Standard Form 1145, (2) a
claims settlement agreement, or (3) a
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Standard Form 95, as appropriate con-
sistent with applicable rules of the De-
partment of Justice, Department of the
Treasury, and the General Accounting
Office. When a claimant is represented
by an attorney, the voucher for pay-
ment shall designate both the claimant
and the attorney as payees, and the
check shall be delivered to the attor-
ney, whose address shall appear on the
voucher.

(b) If the claimant or the claimant’s
agent or legal representative accepts
any award, compromise, or settlement
made pursuant to the provisions of sec-
tion 2672 or 2677 of title 28, United
States Code, that acceptance shall be
final and conclusive on the claimant,
the claimant’s agent or legal rep-
resentative, and any other person on
whose behalf or for whose benefit the
claim has been presented. The accept-
ance shall constitute a complete re-
lease of any claim against the United
States and against any employee of the
Government whose act or omission
gave rise to the claim, by reason of the
same subject matter.

§1014.11 Penalties.

A person who files a false claim or
makes a false or fraudulent statement
in a claim against the United States
may be liable to a fine of not more
than $10,000 or to imprisonment for not
more than 5 years, or both (18 U.S.C.
1001), and, in addtion, to a forfeiture of
$2,000 and a penalty of double the loss
or damage sustained by the United
States (31 U.S.C 231).

PART 1015—COLLECTION OF
CLAIMS OWED THE UNITED STATES

Subpart A—General

Sec.
1015.100
1015.101

Scope.

Prescription of standards.

1015.102 Definitions and construction.

1015.103 Antitrust, fraud, tax, interagency,
transportation account audit, acquisi-
tion contract, and financial assistance
instrument claims excluded.

1015.104 Compromise, waiver, or disposition
under other statutes not precluded.

1015.1056 Form of payment.

1015.106 Subdivision of claims not author-
ized.

1015.107 Required
ceedings.

administrative pro-
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1015.108 No private rights created.

Subpart B—Standards for the
Administrative Collection of Claims

1015.200
1015.201

ity.
1015.202
1015.203
1015.204

Scope.
Aggressive agency collection activ-

Demand for payment.

Collection by administrative offset.

Reporting debts.

1015.205 Credit reports.

1015.206 Contracting with private collection
contractors and with entities that locate
and recover unclaimed assets.

1015.207 Suspension or revocation of eligi-
bility for loans and loan guaranties, li-
censes, permits, or privileges.

1015.208 Administrative wage garnishment.

1015.209 Tax refund offset.

1015.210 Liquidation of collateral.

1015.211 Collection in installments.

1015.212 Interest, penalties, and administra-
tive costs.

1015.213 Analysis of costs.

1015.214 Use and disclosure of mailing ad-
dresses.

1015.215 Federal salary offset.

1015.216 Exemptions.

Subpart C—Standards for Compromise of
Claims

1015.300
1015.301
1015.302
1015.303
1015.304
1015.305
fers.
1015.306 Consideration of tax consequences
to the Government.
1015.307 Mutual releases of the debtor and
the Government.

Scope.

Scope and application.

Bases for compromise.

Enforcement policy.

Joint and several liability.

Further review of compromise of-

Subpart D—Standards for Suspending or
Terminating Collection Activity

1015.400
1015.401
1015.402
1015.403

Scope.

Scope and application.

Suspension of collection activity.

Termination of collection activity.
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1015.505 Minimum amount of referrals to
the Department of Justice.

AUTHORITY: 31 U.S.C. 3701, 3711, 3716, 3717,
3718, and 3720B; 42 U.S.C. 2201 and 7101, et seq.;
50 U.S.C. 2401 et seq.

SOURCE: 68 FR 48533, Aug. 14, 2003, unless
otherwise noted.

Subpart A—General

§1015.100 Scope.

This subpart describes the scope of
the standards set forth in this part.
This subpart corresponds to 31 CFR
part 900 in the Department of the
Treasury (Treasury) Federal Claims
Collection Standards.

§1015.101 Prescription of standards.

(a) The Secretary of the Treasury
and the Attorney General of the United
States issued regulations in 31 CFR
parts 900-904, under the authority con-
tained in 31 U.S.C. 3711(d)(2). Those reg-
ulations prescribe standards for Fed-
eral agency use in the administrative
collection, offset, compromise, and the
suspension or termination of collection
activity for civil claims for money,
funds, or property, as defined by 31
U.S.C. 3701(b), unless specific Federal
agency statutes or regulations apply to
such activities or, as provided for by
Title 11 of the United States Code,
when the claims involve bankruptcy.
The regulations in 31 CFR parts 900-904
also prescribe standards for referring
debts to the Department of Justice
(DOJ) for litigation. Additional guid-
ance is contained in the Office of Man-
agement and Budget’s (OMB) Circular
A-129 (Revised), ‘‘Policies for Federal
Credit Programs and Non-Tax Receiv-
ables,” the Treasury’s ‘‘Managing Fed-
eral Receivables,”” and other publica-
tions concerning debt collection and
debt management. These publications
are available from the Department of
Energy (DOE) Office of Financial Pol-
icy, 1000 Independence Ave., SW., Wash-
ington, DC 20585.

(b) Additional rules governing cen-
tralized administrative offset and the
transfer of delinquent debt to Treasury
or Treasury-designated debt collection
centers for collection (cross-servicing)
under the Debt Collection Improve-
ment Act of 1996 (DCIA), Public Law
104-134, 110 Stat. 1321, 1358 (April 26,

§1015.102

1996), are set forth in separate regula-
tions issued by Treasury. Rules gov-
erning the use of certain debt collec-
tion tools created under the DCIA,
such as administrative wage garnish-
ment, also are set forth in separate
regulations issued by Treasury. See
generally, 31 CFR part 285.

(c) DOE is not limited to the rem-
edies contained in this part and may
use any other authorized remedies, in-
cluding alternative dispute resolution
and arbitration, to collect civil claims,
to the extent that such remedies are
not inconsistent with the Federal
Claims Collection Act, as amended,
Public Law 89-508, 80 Stat. 308 (July 19,
1966), the Debt Collection Act of 1982,
Public Law 97-365, 96 Stat. 1749 (Octo-
ber 25, 1982), the DCIA or other relevant
law. The regulations in this part do not
impair DOE’s common law rights to
collect debts.

(d) Standards and policies regarding
the classification of debt for account-
ing purposes (for example, write-off of
uncollectible debt) are contained in
OMB’s Circular A-129 (Revised), ‘‘Poli-
cies for Federal Credit Programs and
Non-Tax Receivables.”

§1015.102 Definitions and construc-

tion.

(a) For the purposes of the standards
in this part, the terms ‘‘claim’ and
“‘debt’”” are synonymous and inter-
changeable. They refer to an amount of
money, funds, or property that has
been determined by an agency official
to be due the United States from any
person, organization, or entity, except
another Federal agency. For the pur-
poses of administrative offset under 31
U.S.C. 3716, the terms ‘‘claim” and
“debt” include an amount of money,
funds, or property owed by a person to
a State (including past-due support
being enforced by a State), the District
of Columbia, American Samoa, Guam,
the United States Virgin Islands, the
Commonwealth of the Northern Mar-
iana Islands, or the Commonwealth of
Puerto Rico.

(b) A debt is ‘‘delinquent’ if it has
not been paid by the date specified in
DOE’s initial written demand for pay-
ment or applicable agreement or in-
strument (including a post-delinquency
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payment agreement), unless other sat-
isfactory payment arrangements have
been made.

(c) In this part, words in the plural
form shall include the singular and
vice versa, and words signifying the
masculine gender shall include the
feminine and vice versa. The terms
“includes” and ‘‘including’ do not ex-
clude matters not listed but do include
matters that are in the same general
class.

(d) Recoupment is a special method
for adjusting debts arising under the
same transaction or occurrence. For
example, obligations arising under the
same contract generally are subject to
recoupment.

(e) The term ‘‘Department of En-
ergy’”’ or “DOE” includes the National
Nuclear Security Administration.

§1015.103 Antitrust, fraud, tax, inter-

agency, transportation account
audit, acquisition contract, and fi-
nancial assistance instrument

claims excluded.

(a) The standards in this part relat-
ing to compromise, suspension, and
termination of collection activity do
not apply to any debt based in whole or
in part on conduct in violation of the
antitrust laws or to any debt involving
fraud, the presentation of a false claim,
or misrepresentation on the part of the
debtor or any party having an interest
in the claim. Only the DOJ has the au-
thority to compromise, suspend, or ter-
minate collection activity on such
claims. The standards in this part re-
lating to the administrative collection
of claims do apply, but only to the ex-
tent authorized by the DOJ in a par-
ticular case. Upon identification of a
claim based in whole or in part on con-
duct in violation of the antitrust laws
or any claim involving fraud, the pres-
entation of a false claim, or misrepre-
sentation on the part of the debtor or
any party having an interest in the
claim, DOE will promptly refer the
case to the DOJ for action. At its dis-
cretion, the DOJ may return the claim
to DOE for further handling in accord-
ance with the standards in this part.

(b) Part 1015 does not apply to tax
debts.

(c) Part 1015 does not apply to claims
between Federal agencies. Federal
agencies should attempt to resolve

10 CFR Ch. X (1-1-09 Edition)

interagency claims by negotiation in
accordance with Executive Order 12146
(3 CFR, 1980 Comp., pp. 409-412).

(d) Part 1015 does not apply to claims
arising from the audit of transpor-
tation accounts pursuant to 31 U.S.C.
3726 which shall be determined, col-
lected, compromised, terminated, or
settled in accordance with regulations
published under the authority of 31
U.S.C. 3726 (see 41 CFR parts 101-141, ad-
ministered by the Director, Office of
Transportation Audits, General Serv-
ices Administration) and are otherwise
excepted from these regulations.

(e)(1) Part 1015 does not apply to
claims arising out of acquisition con-
tracts, subcontracts, and purchase or-
ders which are subject to the Federal
Acquisition Regulations System, in-
cluding the Federal Acquisition Regu-
lation, 48 CFR subpart 32.6, and the De-
partment of Energy Acquisition Regu-
lation, 48 CFR subpart 932.6, and which
shall be determined or settled in ac-
cordance with those regulations; and

(2) Part 1015 does not apply to claims
arising out of financial assistance in-
struments (e.g., grants, cooperative
agreements, and contracts under coop-
erative agreements) and loans and loan
guarantees, which shall be determined
or settled in accordance with 10 CFR
600.26 and 10 CFR 600.112(f).

§1015.104 Compromise, waiver, or dis-
position under other statutes not
precluded.

Nothing in this part precludes DOE
from disposing of any claim under stat-
utes and implementing regulations
other than subchapter II of chapter 37
of Title 31 of the United States Code
(Claims of the United States Govern-
ment) and the standards in this part. In
such cases, the specifically applicable
laws and regulations will generally
take precedence over this part.

§1015.105

Claims may be paid in the form of
money or, when a contractual basis ex-
ists, the Government may demand the
return of specific property or the per-
formance of specific services.

Form of payment.
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§1015.106 Subdivision of claims not
authorized.

Debts may not be subdivided to avoid
the monetary ceiling established by 31
U.S.C. 3711(a)(2). A debtor’s liability
arising from a particular transaction
or contract shall be considered a single
debt in determining whether the debt
is one of less than $100,000 (excluding
interest, penalties, and administrative
costs) or such higher amount as the At-
torney General shall from time to time
prescribe for purposes of compromise
or suspension or termination of collec-
tion activity.

§1015.107 Required
proceedings.
DOE is not required to omit, fore-
close, or duplicate administrative pro-
ceedings required by contract or other
laws or regulations.

administrative

§1015.108 No private rights created.

The standards in this part do not cre-
ate any right or benefit, substantive or
procedural, enforceable at law or in eq-
uity by a party against the United
States, its agencies, its officers, or any
other person, nor shall the failure of
DOE, Treasury, the DOJ or other agen-
cy to comply with any of the provi-
sions of this part be available to any
debtor as a defense.

Subpart B—Standards for the Ad-
ministrative  Collection  of
Claims

§1015.200 Scope.

The subpart sets forth the standards
for administrative collection of claims
under this part. This subpart cor-
responds to 31 CFR part 901 of the
Treasury Federal Claims Collection
Standards.

§1015.201 Aggressive agency collection
activity.

(a) Heads of DOE Headquarters Ele-
ments and Field Elements or their des-
ignees must promptly notify the appro-
priate DOE finance office of claims
arising from their operations. A claim
will be recorded and controlled by the
responsible finance office upon receipt
of documentation from a competent
authority establishing the amount due.

§1015.202

(b) In accordance with 31 CFR Chap-
ter IX parts 900-904 and this part, DOE
will aggressively collect all debts aris-
ing out of activities. Collection activi-
ties shall be undertaken promptly with
follow-up action taken as necessary.

(c) Debts referred or transferred to
Treasury, or Treasury-designated debt
collection centers under the authority
of 31 U.S.C. 3711(g), shall be serviced,
collected, or compromised, or the col-
lection action will be suspended or ter-
minated, in accordance with the statu-
tory requirements and authorities ap-
plicable to the collection of such debts.

(d) DOE will cooperate with other
agencies in its debt collection activi-
ties.

(e) DOE will refer debts to Treasury
as soon as due process requirements
are complete, and should refer such
debts no later than 180 days after the
debt has become delinquent. On behalf
of DOE, Treasury will take appropriate
action to collect or compromise the re-
ferred debt, or to suspend or terminate
collection action thereon, in accord-
ance with the statutory and regulatory
requirements and authorities applica-
ble to the debt and action. Appropriate
action to collect a debt may include re-
ferral to another debt collection cen-
ter, a private collection contractor, or
the DOJ for litigation. (See 31 CFR
285.12, Transfer of Debts to Treasury
for Collection.) This requirement does
not apply to any debt that:

(1) Is in litigation or foreclosure;

(2) Will be disposed of under an ap-
proved asset sale program;

(3) Has been referred to a private col-
lection contractor for a period of time
acceptable to Treasury; or

(4) Will be collected under internal
offset procedures within three years
after the debt first became delinquent.

(f) Treasury is authorized to charge a
fee for services rendered regarding re-
ferred or transferred debts. DOE will
add the fee to the debt as an adminis-
trative cost (see §1015.212(c)).

§1015.202 Demand for payment.

(a) Written demand as described in
paragraph (b) of this section will be
made promptly upon a debtor of the
United States in terms that inform the
debtor of the consequences of failing to
cooperate with DOE to resolve the
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debt. Generally, one demand letter
issued 30 days after the initial notice,
bill, or written demand should suffice.
When necessary to protect the Govern-
ment’s interest (for example, to pre-
vent the running of a statute of limita-
tions), written demand may be pre-
ceded by other appropriate actions
under this Part, including immediate
referral for litigation.

(b) Demand letters will inform the
debtor of:

(1) The basis for the indebtedness and
the rights, if any, the debtor may have
to seek review within DOE;

(2) The applicable standards for im-
posing any interest, penalties, or ad-
ministrative costs;

(3) The date by which payment
should be made to avoid late charges
(i.e., interest, penalties, and adminis-
trative costs) and enforced collection,
which generally should not be more
than 30 days from the date that the de-
mand letter is mailed or hand-deliv-
ered;

(4) The name, address, and phone
number of a contact person or office
within DOE;

(5) DOE’s intent to refer unpaid debts
to Treasury for collection;

(6) DOE’s intent to authorize Treas-
ury to add fees for services rendered as
an administrative fee;

(7) DOE’s intent to authorize Treas-
ury to utilize collection tools such as
credit bureau reporting, private collec-
tion agencies, administrative wage gar-
nishment, Federal salary offset, tax re-
fund offset, administrative offset, liti-
gation, and other tools, as appropriate,
to collect the debt;

(8) DOE’s willingness to discuss alter-
native methods of payment;

(9) The debtor’s entitlement to con-
sideration of a waiver, depending on
applicable statutory authority; and

(10) DOE’s intent to suspend or re-
voke licenses, permits, or privileges for
any inexcusable or willful failure of a
debtor to pay such a debt in accordance
with DOE regulations or governing pro-
cedures.

(c) DOE will seek to ensure that de-
mand letters are mailed or hand-deliv-
ered on the same day that they are
dated.

(d) DOE will seek to respond prompt-
ly to communications from debtors,
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within 30 days whenever feasible, and
will advise debtors who dispute debts
to furnish available evidence to sup-
port their contentions.

(e) Prior to the initiation of the de-
mand process or at any time during or
after completion of the demand proc-
ess, if DOE determines to pursue, or is
required to pursue, offset, the proce-
dures applicable to offset should be fol-
lowed (see §1015.203 of this subpart).
The availability of funds or money for
debt satisfaction by offset and DOE’s
determination to pursue collection by
offset shall release DOE from the ne-
cessity of further compliance with
paragraphs (a), (b), and (c) of this sec-
tion.

(f) Prior to referring a debt for litiga-
tion, DOE should advise each person
determined to be liable for the debt
that, unless the debt can be collected
administratively, litigation may be
initiated. This notification should
comply with Executive Order 12988 (3
CFR, 1996 Comp, pp. 1567-163) and should
be given as part of a demand letter
under paragraph (b) of this section.

(g) When DOE learns that a bank-
ruptcy petition has been filed with re-
spect to a debtor, before proceeding
with further collection action, DOE
should immediately seek legal advice
from appropriate legal counsel con-
cerning the impact of the Bankruptcy
Code on any pending or contemplated
collection activities. Unless counsel de-
termines that the automatic stay im-
posed at the time of filing pursuant to
11 U.S.C. 362 has been lifted or is no
longer in effect, in most cases collec-
tion activity against the debtor should
stop immediately.

(1) After seeking legal advice, a proof
of claim should be filed in most cases
with the bankruptcy court or the
Trustee. DOE will refer to the provi-
sions of 11 U.S.C. 106 relating to the
consequences on sovereign immunity of
filing a proof of claim.

(2) If DOE is a secured creditor, it
may seek relief from the automatic
stay regarding its security, subject to
the provisions and requirements of 11
U.S.C. 362.

(3) Offset is stayed in most cases by
the automatic stay. However, DOE will
seek legal advice from counsel to de-
termine whether its payments to the
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debtor and payments of other agencies
available for offset may be frozen until
relief from the automatic stay can be
obtained from the bankruptcy court.
DOE also will seek legal advice from
counsel to determine whether
recoupment is available.

§1015.203 Collection by administrative
offset.

(a) Scope. (1) The term ‘‘administra-
tive offset’” has the meaning provided
in 31 U.S.C. 3701(a)(1).

(2) This section does not apply to:

(i) Debts arising under the Social Se-
curity Act (42 U.S.C. 301, et. seq.) except
as provided in 42 U.S.C. 404;

(ii) Payments made under the Social
Security Act (42 U.S.C. 301, et. seq.) ex-
cept as provided for in 31 U.S.C. 3716(c)
(see 31 CFR 285.4, Federal Benefit Off-
set);

(iii) Debts arising under, or payments
made under, the Internal Revenue Code
(see 31 CFR 285.2, Tax Refund Offset) or
the tariff laws of the United States;

(iv) Offsets against Federal salaries
to the extent these standards are in-
consistent with regulations published
to implement such offsets under 5
U.S.C. 5514 and 31 U.S.C. 3716 (see b5 CFR
part 550, subpart K, and 31 CFR 285.7,
Federal Salary Offset);

(v) Offsets under 31 TU.S.C. 3728
against a judgment obtained by a debt-
or against the United States;

(vi) Offsets or recoupments under
common law, state law, or Federal
statutes specifically prohibiting offsets
or recoupments of particular types of
debts; or

(vii) Offsets in the course of judicial
proceedings, including bankruptcy.

(3) Unless otherwise provided for by
contract or law, debts or payments
that are not subject to administrative
offset under 31 U.S.C. 3716 may be col-
lected by administrative offset under
the common law or other applicable
statutory authority.

(4) Unless otherwise provided by law,
administrative offset of payments
under the authority of 31 U.S.C. 3716 to
collect a debt may not be conducted
more than 10 years after the Govern-
ment’s right to collect the debt first
accrued, unless facts material to the
Government’s right to collect the debt
were not known and could not reason-

§1015.203

ably have been known by the official or
officials of the Government who were
charged with the responsibility to dis-
cover and collect such debts. This limi-
tation does not apply to debts reduced
to a judgment.

(56) In bankruptcy cases, DOE will
seek legal advice from appropriate
legal counsel concerning the impact of
the Bankruptcy Code, particularly 11
U.S.C. 106, 362, and 553, on pending or
contemplated collections by offset.

(b) Mandatory centralized administra-
tive offset. (1) As described in
§1015.201(e), under the DCIA, DOERE is re-
quired to refer all debts over 180 days
delinquent to Treasury for purposes of
debt collection (i.e., cross-servicing).
Administrative offset is one type of
collection tool used by Treasury to col-
lect debts referred under 31 CFR 285.12.
Thus, by transferring debts to Treas-
ury, DOE will satisfy the requirement
to notify Treasury of debts for the pur-
poses of administrative offset and du-
plicate referrals are not required. A
debt, which is not transferred to Treas-
ury for purposes of debt collection,
however, may be subject to the DCIA
requirement of notification to Treas-
ury for purposes of administrative off-
set.

(2) The names and taxpayer identi-
fying numbers (TINs) of debtors who
owe debts referred to Treasury as de-
scribed in paragraph (b)(1) of this sec-
tion shall be compared to the names
and TINs on payments to be made by
Federal disbursing officials. Federal
disbursing officials include disbursing
officials of Treasury, the Department
of Defense, the United States Postal
Service, other Government corpora-
tions, and disbursing officials of the
United States designated by the Sec-
retary of the Treasury. When the name
and TIN of a debtor match the name
and TIN of a payee and all other re-
quirements for offset have been met,
the payment will be offset to satisfy
the debt.

(3) Treasury will notify the debtor/
payee in writing that an offset has oc-
curred to satisfy, in part or in full, a
past due, legally enforceable delin-
quent debt. The notice shall include a
description of the type and amount of
the payment from which the offset was
taken, the amount of offset that was
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taken, the identity of DOE as the cred-
itor agency requesting the offset, and a
contact point within DOE who will re-
spond to questions regarding the offset.

(4) As required in 31 CFR 901.3(b)(4),
DOE will refer a delinquent debt to
Treasury for administrative offset,
only after the debtor:

(1) Has been sent written notice of
the type and amount of the debt, the
intention of DOE to use administrative
offset to collect the debt, and an expla-
nation of the debtor’s rights under 31
U.S.C. 3716; and

(ii) Has been given:

(A) The opportunity to inspect and
copy DOE records related to the debt;

(B) The opportunity for a review
within DOE of the determination of in-
debtedness; and

(C) The opportunity to make a writ-
ten agreement to repay the debt.

(iii) DOE may omit the procedures
set forth in paragraph (a)(4) of this sec-
tion when:

(A) The offset is in the nature of a
recoupment;

(B) The debt arises under a contract
as set forth in Cecile Industries, Inc. v.
Cheney, 995 F.2d 1052 (Fed. Cir. 1993)
(notice and other procedural protec-
tions set forth in 31 U.S.C. 3716(a) do
not supplant or restrict established
procedures for contractual offsets ac-
commodated by the Contracts Disputes
Act); or

(C) In the case of non-centralized ad-
ministrative offsets conducted under
paragraph (c¢) of this section, DOE first
learns of the existence of the amount
owed by the debtor when there is insuf-
ficient time before payment would be
made to the debtor/payee to allow for
prior notice and an opportunity for re-
view. When prior notice and an oppor-
tunity for review are omitted, DOE
shall give the debtor such notice and
an opportunity for review as soon as
practicable and shall promptly refund
any money ultimately found not to
have been owed to the Government.

(iv) When DOE previously has given a
debtor any of the required notice and
review opportunities with respect to a
particular debt (see §1015.202), DOE
need not duplicate such notice and re-
view opportunities before administra-
tive offset may be initiated.

10 CFR Ch. X (1-1-09 Edition)

(56) When DOE refers delinquent debts
to Treasury, DOE must certify, in a
form acceptable to Treasury, that:

(1) The debt(s) is (are) past due and
legally enforceable; and

(ii) DOE has complied with all due
process requirements under 31 U.S.C.
3716(a) and DOE regulations.

(6) Payments that are prohibited by
law from being offset are exempt from
centralized administrative offset.
Treasury may exempt classes of DOE
payments from centralized offset upon
the written request of the Secretary of
DOE.

(7) In accordance with 31 U.S.C.
3716(f), Treasury may waive the provi-
sions of the Computer Matching and
Privacy Protection Act of 1988 con-
cerning matching agreements and post-
match notification and verification (5
U.S.C. 552a(o) and (p)) for centralized
administrative offset upon receipt of a
certification from DOE that the due
process requirements enumerated in 31
U.S.C. 3716(a) have been met. The cer-
tification of a debt in accordance with
paragraph (b)(5) of this section will sat-
isfy this requirement. If such a waiver
is granted, only the Data Integrity
Board of Treasury is required to over-
see any matching activities, in accord-
ance with 31 U.S.C. 3716(g). This waiver
authority does not apply to offsets con-
ducted under paragraphs (¢) and (d) of
this section.

(c) Non-centralized administrative off-
set. (1) Generally, non-centralized ad-
ministrative offsets are ad hoc case-by-
case offsets that DOE conducts, at
DOE’s discretion, internally or in co-
operation with the agency certifying or
authorizing payments to the debtor.
Unless otherwise prohibited by law,
when centralized administrative offset
is not available or appropriate, past
due, legally enforceable non-tax delin-
quent debts may be collected through
non-centralized administrative offset.
In these cases, DOE may make a re-
quest directly to a payment-author-
izing agency to offset a payment due a
debtor to collect a delinquent debt. For
example, it may be appropriate for
DOE to request that the Office of Per-
sonnel Management (OPM) offset a
Federal employee’s lump sum payment
upon leaving Government service to
satisfy an unpaid advance.
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(2) DOE shall comply with offset re-
quests by creditor agencies to collect
debts owed to the United States, unless
the offset would not be in the best in-
terest of the United States with re-
spect to the program of DOE, or would
otherwise be contrary to law. Appro-
priate use will be made of the coopera-
tive efforts of other agencies in effect-
ing collection by administrative offset.

(3) When collecting multiple debts by
non-centralized administrative offset,
DOE generally will apply the recovered
amounts to those debts in accordance
with the best interests of the United
States, as determined by the facts and
circumstances of the particular case,
particularly the applicable statute of
limitations.

(d) Requests to OPM to offset a debtor’s
anticipated or future benefit payments
under the Civil Service Retirement and
Disability Fund. Upon providing OPM
written certification that a debtor has
been afforded the procedures provided
in paragraph (b)(4) of this section, DOE
may request OPM to offset a debtor’s
anticipated or future benefit payments
under the Civil Service Retirement and
Disability Fund (Fund) in accordance
with regulations codified at 5 CFR
831.1801-831.1808. Upon receipt of such a
request, OPM will identify and ‘‘flag” a
debtor’s account in anticipation of the
time when the debtor requests, or be-
comes eligible to receive, payments
from the Fund. This will satisfy any re-
quirement that offset be initiated prior
to the expiration of the time limita-
tions referenced in paragraph (a)(4) of
this section.

(e) Review requirements. (1) For pur-
poses of this section, whenever DOE is
required to afford a debtor a review
within the agency, DOE shall provide
the debtor with a reasonable oppor-
tunity for an oral hearing when the
debtor requests reconsideration of the
debt and DOE determines that the
question of the indebtedness cannot be
resolved by review of the documentary
evidence, for example, when the valid-
ity of the debt turns on an issue of
credibility or veracity.

(2) Unless otherwise required by law,
an oral hearing under this section is
not required to be a formal evidentiary
hearing, although DOE will carefully

§1015.205

document all significant matters dis-
cussed at the hearing.

(3) This section does not require an
oral hearing with respect to debt col-
lection systems in which a determina-
tion of indebtedness rarely involves
issues of credibility or veracity and
DOE has determined that review of the
written record is ordinarily an ade-
quate means to correct prior mistakes.

(4) In those cases when an oral hear-
ing is not required by this section, DOE
will accord the debtor a ‘‘paper hear-
ing,” that is, a determination of the re-
quest for reconsideration based upon a
review of the written record.

§1015.204 Reporting debts.

(a) DOE may disclose delinquent
debts to consumer reporting agencies
in accordance with 31 U.S.C. 3711(e),
the DCIA, the revised Federal Claims
Collection Standards (31 CFR parts 900—
904) published November 22, 2000, and
other applicable authorities. DOE will
ensure that all of the rights and pro-
tections afforded to the debtor under 31
U.S.C. 3711(e) have been fulfilled. Addi-
tional guidance is contained in Treas-
ury’s ‘““‘Guide to the Federal Credit Bu-
reau Program,’’ revised October 2001.

(b) As described in §1015.201(e), under
the DCIA (31 U.S.C. 3711(g)), DOE is re-
quired to transfer all debts over 180
days delinquent to Treasury for pur-
poses of debt collection (i.e., cross-serv-
icing). As part of its regular debt col-
lection procedures, Treasury will re-
port debts it is collecting to the appro-
priate designated credit reporting
agencies on behalf of DOE. A debt not
transferred to Treasury for purposes of
debt collection, however, may be sub-
ject to the DCIA requirement to report
all non-tax delinquent consumer debts
to credit reporting agencies.

§1015.205 Credit reports.

(a) In order to aid DOE in making ap-
propriate determinations as to the col-
lection and compromise of claims; the
collection of interest, penalties, and
administrative costs; and the likeli-
hood of collecting the claim, DOE may
institute a credit investigation of the
debtor at any time following receipt of
knowledge of the claim.
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(b) As described in §1015.201(e), under
the DCIA (31 U.S.C. 3711(g)), DOE is re-
quired to transfer all debts over 180
days delinquent to Treasury for pur-
poses of debt collection (i.e., cross-serv-
icing). As part of its regular debt col-
lection procedures, Treasury may also
institute a credit investigation of the
debtor on behalf of DOE.

§1015.206 Contracting with private
collection contractors and with en-
tities that locate and recover un-
claimed assets.

(a) DOE may contract with private
collection contractors in accordance
with 31 U.S.C. 3718(d), the DCIA, the re-
vised Federal Claims Collection Stand-
ards (31 CFR parts 900-904) published
November 22, 2000, and other applicable
authorities.

(b) As described in §1015.201(e), under
the DCIA, DOE is required to transfer
all debts over 180 days delinquent to
Treasury for purposes of debt collec-
tion (i.e., cross-servicing) under 31
U.S.C. 3711(g). As part of its regular
debt collection procedures, Treasury
may refer delinquent debts to private
collection contractors on behalf of
DOE.

(c) DOE may enter into contracts for
locating and recovering assets of the
United States, such as unclaimed as-
sets. DOE must establish procedures
acceptable to Treasury before entering
into contracts to recover assets of the
United States held by a state govern-
ment or a financial institution.

(d) DOE may enter into contracts for
debtor asset and income search reports.
In accordance with 31 U.S.C. 3718(d),
such contracts may provide that the
fee a contractor charges DOE for such
services may be payable from the
amounts recovered, unless otherwise
prohibited by statute.

§1015.207 Suspension or revocation of
eligibility for loans and loan guar-
anties, licenses, permits, or privi-
leges.

(a) Unless waived by the Secretary of
DOE or his designee, DOE may not ex-
tend financial assistance in the form of
a loan, loan guarantee, or loan insur-
ance to any person who DOE knows to
be delinquent on a non-tax debt owed
to a Federal agency. This prohibition
does not apply to disaster loans. The
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authority to waive the application of
this section may be delegated to the
Chief Financial Officer and redelegated
only to the Deputy Chief Financial Of-
ficer of DOE. DOE may extend credit
after the delinquency has been re-
solved. See 31 CFR 285.13 (Barring De-
linquent Debtors From Obtaining Fed-
eral Loans or Loan Insurance or Guar-
antees).

(b) In non-bankruptcy cases, DOE of-
fices seeking the collection of statu-
tory penalties, forfeitures, or other
types of claims should consider the sus-
pension or revocation of licenses, per-
mits, or other privileges for any inex-
cusable or willful failure of a debtor to
pay such a debt in accordance with
DOE’s regulations or governing proce-
dures. The debtor should be advised in
DOE’s written demand for payment of
DOE’s ability to suspend or revoke li-
censes, permits, or privileges. Any DOE
office making, guaranteeing, insuring,
acquiring, or participating in loans
should consider suspending or disquali-
fying any lender, contractor, or broker
from doing further business with DOE
or engaging in programs sponsored by
DOE if such lender, contractor, or
broker fails to pay its debts to the Gov-
ernment within a reasonable time or if
such lender, contractor, or broker has
been suspended, debarred, or disquali-
fied from participation in a program or
activity by another Federal agency.
The failure of any surety to honor its
obligations in accordance with 31
U.S.C. 9305 should be reported to Treas-
ury. Treasury will forward to all inter-
ested agencies notification that a sure-
ty’s certificate of authority to do busi-
ness with the Government has been re-
voked by Treasury.

(c) The suspension or revocation of 1i-
censes, permits, or privileges also
should extend to Federal programs or
activities that are administered by the
states on behalf of the Federal Govern-
ment, to the extent that they affect
the Federal Government’s ability to
collect money or funds owed by debt-
ors. Therefore, states that manage Fed-
eral activities, pursuant to approval
from DOE, should ensure that appro-
priate steps are taken to safeguard
against issuing licenses, permits, or
privileges to debtors who fail to pay
their debts to the Federal Government.
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(d) In bankruptcy cases, before advis-
ing the debtor of DOE’s intention to
suspend or revoke licenses, permits, or
privileges, DOE will seek legal advice
from counsel concerning the impact of
the Bankruptcy Code, particularly 11
U.S.C. 362 and 525, which may restrict
such action.

§1015.208 Administrative
nishment.

wage gar-

(a) DOE may use administrative wage
garnishment to collect money from a
debtor’s disposable pay to satisfy delin-
quent debt in accordance with section
31001(o) of the DCIA, codified at 31
U.S.C. 3720D. Treasury has issued regu-
lations implementing the administra-
tive wage garnishment provisions con-
tained in the DCIA, at 31 CFR 285.11.
DOE has adopted these regulations in
their entirety.

(b) As described in §1015.201(e) of this
part, under the DCIA (31 U.S.C. 3711(g)),
DOE is required to transfer all debts
over 180 days delinquent to Treasury
for purposes of debt collection (i.e.,
cross-servicing). As part of its regular
debt collection procedures, Treasury
may use administrative wage garnish-
ment on behalf of DOE.

§1015.209 Tax refund offset.

(a) DOE may authorize the Internal
Revenue Service (IRS) to offset a tax
refund to satisfy delinquent debt in ac-
cordance with 31 U.S.C. 3720A, Reduc-
tion of Tax Refund by Amount of Debt.
Treasury has issued regulations imple-
menting the tax refund offset as part of
Treasury’s mandatory centralized off-
set at 31 CFR 285.2, Offset of Tax Re-
fund to Collect Past-Due, Legally En-
forceable Non-tax Debt. DOE has
adopted 31 U.S.C. 3720A and 31 CFR
285.2 in their entirety. The due process
requirements of 31 U.S.C. 3720A are
contained in  §§1015.203(b)(4), and
1015.203(e) of this part.

(b) As described in §1015.201(e) of this
part, under the DCIA (31 U.S.C. 3711(g)),
DOE is required to transfer all debts
over 180 days delinquent to Treasury
for purposes of debt collection (i.e.,
cross-servicing). As part of its regular
debt collection procedures, Treasury
may use tax refund offset on behalf of
DOE.

§1015.211

§1015.210 Liquidation of collateral.

(a) DOE may liquidate security or
collateral through the exercise of a
power of sale in the security instru-
ment or a nonjudicial foreclosure, and
apply the proceeds to the applicable
debt(s), if the debtor fails to pay the
debt(s) within a reasonable time after
demand and if such action is in the
best interest of the United States. Col-
lection from other sources, including
liquidation of security or collateral, is
not a prerequisite to requiring pay-
ment by a surety, insurer, or guarantor
unless such action is expressly required
by statute or contract.

(b) When DOE learns that a bank-
ruptcy petition has been filed with re-
spect to a debtor, DOE will seek legal
advice from counsel concerning the im-
pact of the Bankruptcy Code, includ-
ing, but not limited to, 11 U.S.C. 362, to
determine the applicability of the
automatic stay and the procedures for
obtaining relief from such stay prior to
proceeding under paragraph (a) of this
section.

§1015.211 Collection in installments.

(a) Whenever feasible, DOE shall col-
lect the total amount of a debt in one
lump sum. If a debtor is financially un-
able to pay a debt in one lump sum,
DOE may accept payment in regular
installments. DOE will obtain a cur-
rent financial statement showing the
debtor’s assets, liabilities, income, and
expenses from debtors who represent
that they are unable to pay in one
lump sum, and independently verify
such representations whenever pos-
sible. DOE may also obtain credit re-
ports or other financial information to
assess installment requests. DOE may
use its own financial information form
or a DOJ form, such as the Financial
Statement of Debtor (OBD-500) (see
§1015.302(g) of this part). When DOE
agrees to accept payments in regular
installments, it will obtain a legally
enforceable, written agreement from
the debtor that specifies all of the
terms of the arrangement and that
contains a provision accelerating the
debt in the event of default.

(b) The size and frequency of install-
ment payments should bear a reason-
able relation to the size of the debt and
the debtor’s ability to pay. If possible,
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the installment payments should be
sufficient in size and frequency to lig-
uidate the debt in three years or less.

(c) Security for deferred payments
should be obtained in appropriate
cases. DOE may accept installment
payments notwithstanding the refusal
of the debtor to execute a written
agreement or to give security, at
DOE’s option.

§1015.212 Interest, penalties and ad-
ministrative costs.

(a) Except as provided in paragraphs
(g), (h), and (i) of this section, DOE
shall charge interest, penalties and ad-
ministrative costs on debts owed to the
United States pursuant to 31 U.S.C.
3717. DOE shall mail or hand-deliver a
written notice to the debtor, at the
debtor’s most recent address available
to DOE, explaining DOE’s requirements
concerning these charges except where
these requirements are included in a
contractual or repayment agreement.
These charges shall continue to accrue
until the debt is paid in full or other-
wise resolved through compromise, ter-
mination, or waiver of the charges.

(b) DOE shall charge interest on
debts owed the United States as fol-
lows:

(1) Interest shall accrue from the
date of delinquency, or as otherwise
provided by law.

(2) Unless otherwise established in a
contract, repayment agreement, or by
statute, the rate of interest charged
shall be the rate established annually
by Treasury in accordance with 31
U.S.C. 3717. Pursuant to 31 U.S.C 3717,
DOE may charge a higher rate of inter-
est if it reasonably determines that a
higher rate is necessary to protect the
rights of the United States. DOE will
document the reason(s) for its deter-
mination that the higher rate is nec-
essary.

(3) The rate of interest, as initially
charged, shall remain fixed for the du-
ration of the indebtedness. When a
debtor defaults on a repayment agree-
ment and seeks to enter into a new
agreement, DOE may require payment
of interest at a new rate that reflects
the current value of funds to the Treas-
ury at the time the new agreement is
executed. Interest shall not be com-
pounded, that is, interest shall not be
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charged on interest, penalties, or ad-
ministrative costs required by this sec-
tion. If, however, a debtor defaults on a
previous repayment agreement,
charges that accrued but were not col-
lected under the defaulted agreement
shall be added to the principal under
the new repayment agreement.

(c) DOE shall assess administrative
costs incurred for processing and han-
dling delinquent debts. The calculation
of administrative costs should be based
on actual costs incurred or upon esti-
mated costs as determined by the as-
sessing office.

(d) Unless otherwise established in a
contract, repayment agreement, or by
statute, DOE shall charge a penalty,
pursuant to 31 U.S.C. 3717(e)(2), not to
exceed six percent a year on the
amount due on a debt that is delin-
quent for more than 90 days. This
charge shall accrue from the date of de-
linquency.

(e) DOE may increase an ‘“‘adminis-
trative debt” by the cost of living ad-
justment in lieu of charging interest
and penalties under this section. ‘‘Ad-
ministrative debt” includes, but is not
limited to, a debt based on fines, pen-
alties, and overpayments, but does not
include a debt based on the extension
of Government credit, such as those
arising from loans and loan guaranties.
The cost of living adjustment is the
percentage by which the Consumer
Price Index for the month of June of
the calendar year preceding the adjust-
ment exceeds the Consumer Price
Index for the month of June of the cal-
endar year in which the debt was deter-
mined or last adjusted. Increases to ad-
ministrative debts shall be computed
annually. DOE will use this alternative
only when there is a legitimate reason
to do so, such as when calculating in-
terest and penalties on a debt would be
extremely difficult because of the age
of the debt.

(f) When a debt is paid in partial or
installment payments, amounts re-
ceived by DOE shall be applied first to
outstanding penalties, second to ad-
ministrative costs, third to interest,
and last to principal.

(g) DOE shall waive the collection of
interest and administrative costs im-
posed pursuant to this section on the
portion of the debt that is paid within
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30 days after the date on which interest
began to accrue. DOE may extend this
30-day period on a case-by-case basis.
In addition, DOE may waive interest,
penalties, and administrative costs
charged under this section, in whole or
in part, without regard to the amount
of the debt, either under the criteria
set forth in these standards for the
compromise of debts, or if DOE deter-
mines that collection of these charges
is against equity and good conscience
or is not in the best interest of the
United States.

(h) When a debtor requests a waiver
or review of the debt, DOE will con-
tinue to accrue interest, penalties, and
administrative costs during the period
collection activity is suspended. Upon
completion of DOE’s review, interest,
penalties, and administrative costs re-
lated to the portion of the debt found
to be without merit will be waived.

(i) DOE is authorized to impose inter-
est and related charges on debts not
subject to 31 U.S.C. 3717, in accordance
with the common law.

§1015.213 Analysis of costs.

DOE will prepare periodic compari-
sons of costs incurred and amounts col-
lected. Data on costs and cor-
responding recovery rates for debts of
different types and in various dollar
ranges will be used to compare the cost
effectiveness of alternative collection
techniques, establish guidelines with
respect to points at which costs of fur-
ther collection efforts are likely to ex-
ceed recoveries, assist in evaluating of-
fers in compromise, and establish min-
imum debt amounts below which col-
lection efforts need not be taken.

§1015.214 Use and disclosure of mail-
ing addresses.

(a) When attempting to locate a debt-
or in order to collect or compromise a
debt under §§1015.100-105 of this part or
other authority, DOE may send a re-
quest to Treasury to obtain a debtor’s
mailing address from the records of the
IRS.

(b) DOE may use mailing addresses
obtained under paragraph (a) of this
section to enforce collection of a delin-
quent debt and may disclose such mail-
ing addresses to other agencies and to

§1015.216

collection agencies for collection pur-
poses.

§1015.215

(a) DOE may authorize Treasury to
offset a Federal salary to satisfy delin-
quent debt in accordance with 5 U.S.C.
5514, Installment Deduction for Indebt-
edness to the United States; 5 CFR
550.1101 through 550.1108, Collection by
Offset from Indebted Government Em-
ployees; 31 CFR parts 900-904, the re-
vised Federal Claims Collection Stand-
ards; and 31 CFR 285.7, Salary Offset.
DOE shall ensure that all of the rights
and protections afforded to the debtor
under 5 U.S.C. 5514 and 31 CFR 901.3
have been fulfilled. Claims due from
Federal employees will be collected in
accordance with DOE Order 2200.2B,
Collection from Current and Former
Employees for Indebtedness to the
United States.

(b) As described in §1015.201(e), under
the DCIA (31 U.S.C. 3711(g)), DOE is re-
quired to refer all debts over 180 days
delinquent to Treasury for purposes of
debt collection (i.e., cross-servicing).
As part of its regular debt collection
procedures, Treasury may use Federal
salary offset on behalf of DOE.

Federal salary offset.

§1015.216 Exemptions.

(a) The preceding sections of this
part, to the extent they reflect rem-
edies or procedures prescribed by the
Debt Collection Act of 1982 and the
DCIA, such as administrative offset,
use of credit bureaus, contracting for
collection agencies, and interest and
related charges, do not apply to debts
arising under, or payments made
under, the Internal Revenue Code of
1986, as amended (26 U.S.C. 1, et seq.);
the Social Security Act (42 U.S.C. 301,
et seq.) except to the extent provided
under 42 U.S.C. 404 and 31 U.S.C. 3716(c);
or the tariff laws of the United States.
These remedies and procedures, how-
ever, may be authorized with respect to
debts that are exempt from the Debt
Collection Act of 1982 and the DCIA, to
the extent that they are authorized
under some other statute or the com-
mon law.

(b) This section should not be con-
strued as prohibiting the use of these
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authorities or requirements when col-
lecting debts owed by persons em-
ployed by agencies administering the
laws cited in paragraph (a) of this sec-
tion unless the debt arose under those
laws.

Subpart C—Standards for the
Compromise of Claims

§1015.300 Scope.

This subpart sets forth the standards
for the compromise of claims under
this part. This subpart corresponds to
31 CFR part 902 of the Treasury Federal
Claims Collection Standards.

§1015.301 Scope and application.

(a) The standards set forth in this
subpart apply to the compromise of
debts pursuant to 31 U.S.C. 3711. DOE’s
Chief Financial Officer or designee or
Heads of Field Elements or designees
in field locations may exercise such
compromise authority for debts arising
out of activities of, or referred or
transferred for collection services to,
DOE when the amount of the debt then
due, exclusive of interest, penalties,
and administrative costs, does not ex-
ceed $100,000 or any higher amount au-
thorized by the Attorney General.

(b) Unless otherwise provided by law,
when the principal balance of a debt,
exclusive of interest, penalties, and ad-
ministrative costs, exceeds $100,000 or
any higher amount authorized by the
Attorney General, the authority to ac-
cept the compromise rests with the
DOJ. DOE will evaluate the com-
promise offer, using the factors set
forth in this part. If an offer to com-
promise any debt in excess of $100,000 is
acceptable to DOE, DOE shall refer the
debt to the Civil Division or other ap-
propriate litigating division in the DOJ
using a Claims Collection Litigation
Report (CCLR). DOE may obtain the
CCLR from the DOJ’s National Central
Intake Facility. The referral shall in-
clude appropriate financial informa-
tion and a recommendation for the ac-
ceptance of the compromise offer. DOJ
approval is not required if DOE rejects
a compromise offer.
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§1015.302 Bases for compromise.

(a) DOE may compromise a debt if
the Government cannot collect the full
amount because:

(1) The debtor is unable to pay the
full amount in a reasonable time, as
verified through credit reports or other
financial information;

(2) The Government is unable to col-
lect the debt in full within a reasonable
time by enforced collection pro-
ceedings;

(3) The cost of collecting the debt
does not justify the enforced collection
of the full amount; or

(4) There is significant doubt con-
cerning the Government’s ability to
prove its case in court.

(b) In determining the debtor’s in-
ability to pay, DOE should consider
relevant factors such as the following:

(1) Age and health of the debtor;

(2) Present and potential income;

(3) Inheritance prospects;

(4) The possibility that assets have
been concealed or improperly trans-
ferred by the debtor; and

(6) The availability of assets or in-
come that may be realized by enforced
collection proceedings.

(c) DOE will verify the debtor’s claim
of inability to pay by using a credit re-
port and other financial information as
provided in paragraph (g) of this sec-
tion. DOE will consider the applicable
exemptions available to the debtor
under state and Federal law in deter-
mining the Government’s ability to en-
force collection. DOE may also con-
sider uncertainty as to the price that
collateral or other property will bring
at a forced sale in determining the
Government’s ability to enforce collec-
tion. A compromise effected under this
section should be for an amount that
bears a reasonable relation to the
amount that can be recovered by en-
forced collection procedures, with re-
gard to the exemptions available to the
debtor and the time that collection
will take.

(d) If there is significant doubt con-
cerning the Government’s ability to
prove its case in court for the full
amount claimed, either because of the
legal issues involved or because of a
bona fide dispute as to the facts, then
the amount accepted in compromise of
such cases should fairly reflect the
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probabilities of successful prosecution
to judgment, with due regard given to
the availability of witnesses and other
evidentiary support for the Govern-
ment’s claim. In determining the
litigative risks involved, DOE will con-
sider the probable amount of court
costs and attorney fees pursuant to the
Equal Access to Justice Act, 28 U.S.C.
2412, that may be imposed against the
Government if it is unsuccessful in liti-
gation.

(e) DOE may compromise a debt if
the cost of collecting the debt does not
justify the enforced collection of the
full amount. The amount accepted in
compromise in such cases may reflect
an appropriate discount for the admin-
istrative and litigative costs of collec-
tion, with consideration given to the
time it will take to effect collection.
Collection costs may be a substantial
factor in the settlement of small debts.
In determining whether the cost of col-
lecting justifies enforced collection of
the full amount, DOE should consider
whether continued collection of the
debt, regardless of cost, is necessary to
further an enforcement principle, such
as the Government’s willingness to
pursue aggressively defaulting and un-
cooperative debtors.

(f) DOE generally will not accept
compromises payable in installments.
This is not an advantageous form of
compromise in terms of time and ad-
ministrative expense. If, however, pay-
ment of a compromise in installments
is necessary, DOE will obtain a legally
enforceable, written agreement pro-
viding that, in the event of default, the
full original principal balance of the
debt prior to compromise, less sums
paid thereon, is reinstated. Whenever
possible, DOE also will obtain security
for repayment in the manner set forth
in subpart B of this part.

(g) To assess the merits of a com-
promise offer based in whole or in part
on the debtor’s inability to pay the full
amount of a debt within a reasonable
time, DOE will, if feasible, obtain a
current financial statement from the
debtor, executed under penalty of per-
jury, showing the debtor’s assets, li-
abilities, income, and expenses. DOE
also may obtain credit reports or other
financial information to assess com-
promise offers. DOE may use its own fi-

§1015.306

nancial information form or may re-
quest suitable forms from the DOJ or
the local United States Attorney’s Of-
fice.

§1015.303 Enforcement policy.

Pursuant to this part, DOE may com-
promise statutory penalties, forfeit-
ures, or claims established as an aid to
enforcement and to compel compli-
ance, if DOE’s enforcement policy in
terms of deterrence and securing com-
pliance, present and future, will be ade-
quately served by DOE’s acceptance of
the sum to be agreed upon.

§1015.304 Joint and several liability.

(a) When two or more debtors are
jointly and severally liable, DOE will
pursue collection activity against all
debtors, as appropriate. DOE will not
attempt to allocate the burden of pay-
ment between the debtors, but will pro-
ceed to liquidate the indebtedness as
quickly as possible.

(b) DOE will seek to ensure that a
compromise agreement with one debtor
does not release DOE’s claim against
the remaining debtors. The amount of
a compromise with one debtor shall not
be considered a precedent or binding in
determining the amount that will be
required from other debtors jointly and
severally liable on the claim.

§1015.305 Further
promise offers.

review of com-

If DOE is uncertain whether to ac-
cept a firm, written, substantive com-
promise offer on a debt that is within
DOE’s delegated compromise author-
ity, it may refer the offer to the Civil
Division or other appropriate litigating
division in the DOJ, using a CCLR ac-
companied by supporting data and par-
ticulars concerning the debt. The DOJ
may act upon such an offer or return it
to DOE with instructions or advice.

§1015.306 Consideration of tax con-
sequences to the Government.

In negotiating a compromise, DOE
will consider the tax consequences to
the Government. In particular, DOE
will consider requiring a waiver of tax-
loss-carry-forward and tax-loss-carry-
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back rights of the debtor. For informa-
tion on discharge of indebtedness re-
porting requirements see §1015.405 of
this part.

§1015.307 Mutual releases of the debt-
or and the Government.

In all appropriate instances, a com-
promise that is accepted by DOE will
be implemented by means of a mutual
release, in which the debtor is released
from further non-tax liability on the
compromised debt in consideration of
payment in full of the compromise
amount and the Government and its of-
ficials, past and present, are released
and discharged from any and all claims
and causes of action arising from the
same transaction that the debtor may
have. In the event a mutual release is
not executed when a debt is com-
promised, unless prohibited by law, the
debtor is still deemed to have waived
any and all claims and causes of action
against the Government and its offi-
cials related to the transaction giving
rise to the compromised debt.

Subpart D—Standards for Sus-
pending or Terminating Col-
lection Activity

§1015.400 Scope.

The subpart sets forth the standards
for terminating collection activity.
This subpart corresponds to 31 CFR
part 903 of the Treasury Federal Claims
Collection Standards.

§1015.401 Scope and application.

(a) The standards set forth in this
subpart apply to the suspension or ter-
mination of collection activity pursu-
ant to 31 U.S.C. 3711 on debts that do
not exceed $100,000, or such other
amount as the Attorney General may
direct, exclusive of interest, penalties,
and administrative costs, after deduct-
ing the amount of partial payments or
collections, if any. Prior to referring a
debt to the DOJ for litigation, DOE
may suspend or terminate collection
under this part with respect to debts
arising out of activities of, or referred
to, DOE.

(b) If, after deducting the amount of
any partial payments or collections,
the principal amount of a debt exceeds
$100,000, or such other amount as the
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Attorney General may direct, exclusive
of interest, penalties, and administra-
tive costs, the authority to suspend or
terminate rests solely with the DOJ. If
DOE believes that suspension or termi-
nation of any debt in excess of $100,000
may be appropriate, DOE shall refer
the debt to the Civil Division or other
appropriate litigating division in the
DOJ, using the CCLR. The referral
should specify the reasons for DOE’s
recommendation. If, prior to referral to
the DOJ, DOE determines that a debt
is plainly erroneous or clearly without
legal merit, DOE may terminate col-
lection activity regardless of the
amount involved without obtaining
DOJ concurrence.

§1015.402 Suspension of collection ac-
tivity.

(a) DOE may suspend collection ac-
tivity on a debt when:

(1) DOE cannot locate the debtor;

(2) The debtor’s financial condition is
expected to improve; or

(3) The debtor has requested a waiver
or review of the debt.

(b) Based on the current financial
condition of the debtor, DOE may sus-
pend collection activity on a debt when
the debtor’s future prospects justify re-
tention of the debt for periodic review
and collection activity and:

(1) The applicable statute of limita-
tions has not expired; or

(2) Future collection can be effected
by administrative offset, notwith-
standing the expiration of the applica-
ble statute of limitations for litigation
of claims, with due regard to the 10-
year limitation for administrative off-
set prescribed by 31 U.S.C. 3716(e)(1); or

(3) The debtor agrees to pay interest
on the amount of the debt on which
collection will be suspended, and such
suspension is likely to enhance the
debtor’s ability to pay the full amount
of the principal of the debt with inter-
est at a later date.

(c)(1) DOE shall suspend collection
activity during the time required for
consideration of the debtor’s request
for waiver or administrative review of
the debt if the statute under which the
request is sought prohibits DOE from
collecting the debt during that time.
As indicated in §1015.212(h), DOE will
continue to accrue interest, penalties,
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and administrative costs during the pe-
riod collection activity is suspended.

(2) If the statute under which the re-
quest is sought does not prohibit col-
lection activity pending consideration
of the request, DOE may use discre-
tion, on a case-by-case basis, to sus-
pend collection. Further, DOE ordi-
narily will suspend collection action
upon a request for waiver or review if
DOE is prohibited by statute or regula-
tion from issuing a refund of amounts
collected prior to DOE’s consideration
of the debtor’s request. However, DOE
will not suspend collection when DOE
determines that the request for waiver
or review is frivolous or was made pri-
marily to delay collection.

(d) When DOE learns that a bank-
ruptcy petition has been filed with re-
spect to a debtor, in most cases the col-
lection activity on a debt must be sus-
pended, pursuant to the provisions of 11
U.S.C. 362, 1201, and 1301, unless DOE
can clearly establish that the auto-
matic stay has been lifted or is no
longer in effect. DOE will seek legal
advice immediately from counsel and,
if legally permitted, take the necessary
legal steps to ensure that no funds or
money is paid by DOE to the debtor
until relief from the automatic stay is
obtained.

§1015.403 Termination of collection
activity.

(a) DOE may terminate collection ac-
tivity when:

(1) DOE is unable to collect any sub-
stantial amount through its own ef-
forts or through the efforts of others;

(2) DOE is unable to locate the debt-
or;

(3) Costs of collection are anticipated
to exceed the amount recoverable;

(4) The debt is legally without merit,
or enforcement of the debt is barred by
any applicable statute of limitations;

(5) The debt cannot be substantiated;
or

(6) The debt against the debtor has
been discharged in bankruptcy.

(b) Before terminating collection ac-
tivity, DOE will have pursued all ap-
propriate means of collection and de-
termined, based upon the results of the
collection activity, that the debt is
uncollectible. Termination of collec-
tion activity ceases active collection of

§1015.405

the debt. The termination of collection
activity does not preclude DOE from
retaining a record of the account for
purposes of:

(1) Selling the debt, if Treasury de-
termines that such sale is in the best
interests of the United States;

(2) Pursuing collection at a subse-
quent date in the event there is a
change in the debtor’s status or a new
collection tool becomes available;

(3) Offsetting against future income
or assets not available at the time of
termination of collection activity; or

(4) Screening future applicants for
prior indebtedness.

(c) Generally, DOE shall terminate
collection activity on a debt that has
been discharged in bankruptcy, regard-
less of the amount. DOE may continue
collection activity, however, subject to
the provisions of the Bankruptcy Code,
for any payments provided under a
plan of reorganization. Offset and
recoupment rights may survive the dis-
charge of the debtor in bankruptcy
and, under some circumstances, claims
also may survive the discharge. For ex-
ample, if DOE is a known creditor of a
debtor, its claims may survive a dis-
charge if DOE did not receive formal
notice of the proceedings. DOE will
seek legal advice from counsel if it be-
lieves it has claims or offsets that may
survive the discharge of a debtor.

§1015.404 Exception to termination.

When a significant enforcement pol-
icy is involved, or recovery of a judg-
ment is a prerequisite to the imposi-
tion of administrative sanctions, DOE
may refer debts for litigation even
though termination of collection activ-
ity may otherwise be appropriate.

§1015.405 Discharge of indebtedness;
reporting requirements.

(a) Before discharging a delinquent
debt (also referred to as a close out of
the debt), DOE shall take all appro-
priate steps to collect the debt in ac-
cordance with 31 U.S.C. 3711(g), includ-
ing, as applicable, administrative off-
set, tax refund offset, Federal salary
offset, referral to Treasury, Treasury-
designated debt collection centers or
private collection contractors, credit
bureau reporting, wage garnishment,
litigation, and foreclosure. Discharge
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of indebtedness is distinct from termi-
nation or suspension of collection ac-
tivity under §1015.400 of this part and is
governed by the Internal Revenue
Code. When collection action on a debt
is suspended or terminated, the debt
remains delinquent and further collec-
tion action may be pursued at a later
date in accordance with the standards
set forth in this subpart. When DOE
discharges a debt in full or in part, fur-
ther collection action is prohibited.
Therefore, DOE will make the deter-
mination that collection action is no
longer warranted before discharging a
debt. Before discharging a debt, DOE
must terminate debt collection action.

(b) 31 U.S.C. 3711(i) requires DOE to
sell a delinquent non-tax debt upon ter-
mination of collection action if Treas-
ury determines such a sale is in the
best interests of the United States.
Since the discharge of a debt precludes
any further collection action (includ-
ing the sale of a delinquent debt), DOE
may not discharge a debt until the re-
quirements of 31 U.S.C. 3711(i) have
been met.

(c) Upon discharge of an indebted-
ness, DOE must report the discharge to
the IRS in accordance with the require-
ments of 26 U.S.C. 6050P and 26 CFR
1.6050P-1. DOE may request Treasury
or Treasury-designated debt collection
centers to file such a discharge report
to the IRS on DOE’s behalf.

(d) When discharging a debt, DOE
must request that litigation counsel
release any liens of record securing the
debt.

Subpart E—Referrals to the
Department of Justice

§1015.500 Scope.

This subpart sets forth the standards
for referrals to the Department of Jus-
tice. This subpart corresponds to 31
CFR part 904 of the Treasury Federal
Claims Collection Standards.

§1015.501 Referrals to the Department
of Justice and the Department of
the Treasury’s Cross-Servicing Pro-
gram.

(a) DOE may authorize Treasury to
refer a delinquent debt to the DOJ for
litigation in accordance with 31 U.S.C.
3711(g), the DCIA, the revised Federal
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Claims Collection Standards (31 CFR
parts 900-904), and other applicable au-
thorities. DOE shall ensure that all of
the rights and protections afforded to
the debtor under 31 U.S.C. 3711(e) have
been fulfilled.

(b) As described in §1015.201(e), under
the DCIA (31 U.S.C. 3711(g)), DOE is re-
quired to transfer all debts over 180
days delinquent to Treasury for pur-
poses of debt collection (i.e., cross-serv-
icing). As part of its regular debt col-
lection procedures, Treasury will refer
debts to the DOJ for litigation on be-
half of DOE.

§1015.502 Prompt referral.

(a) If a debt is not referred to the
DOJ through Treasury’s cross-serv-
icing program, DOE shall promptly
refer to the DOJ for litigation debts on
which aggressive collection activity
has been taken in accordance with
§1015.200 of this part and that cannot
be compromised, or on which collection
activity cannot be suspended or termi-
nated, in accordance with §§1015.300
and 1015.400 of this part. DOE may refer
those debts arising out of activities of
DOE. Debts for which the principal
amount is over $1,000,000, or such other
amount as the Attorney General may
direct, exclusive of interest and pen-
alties, shall be referred to the Civil Di-
vision or other division responsible for
litigating such debts at the DOJ, Wash-
ington, DC. Debts for which the prin-
cipal amount is $1,000,000, or less, or
such other amount as the Attorney
General may direct, exclusive of inter-
est or penalties, shall be referred to the
DOJ’s Nationwide Central Intake Fa-
cility as required by the CCLR instruc-
tions. Claims will be referred as early
as possible, consistent with aggressive
agency collection activity and the ob-
servance of the standards contained in
the Federal Claims Collection Stand-
ards (31 CFR parts 900-904), and, in any
event, well within the period for initi-
ating timely lawsuits against the debt-
ors. DOE shall make every effort to
refer delinquent debts to the DOJ for
litigation within one year of the date
such debts last became delinquent. In
the case of guaranteed or insured
loans, DOE will make every effort to
refer these delinquent debts to the DOJ
for litigation within one year from the
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date the loan was presented to DOE for
payment or re-insurance.

(b) The DOJ has exclusive jurisdic-
tion over the debts referred to it pursu-
ant to this section. DOE shall refrain
from having any contact with the debt-
or and shall direct all debtor inquiries
concerning the claim to the DOJ. DOE
shall notify the DOJ immediately of
any payments credited by DOE to the
debtor’s account after referral of a debt
or claim under this section. The DOJ
shall notify DOE, in a timely manner,
of any payments it receives from the
debtor.

§1015.503 Claims Collection Litigation
Report.

(a) Unless excepted by the DOJ, DOE
shall complete the CCLR (see §1015.301
of this part), accompanied by a signed
Certificate of Indebtedness, to refer all
administratively uncollectible claims
to the DOJ for litigation. DOE shall
complete all of the sections of the
CCLR appropriate to each claim as re-
quired by the CCLR instructions and
furnish such other information as may
be required in specific cases.

(b) DOE shall indicate clearly on the
CCLR the actions it wishes the DOJ to
take with respect to the referred claim.
The CCLR permits DOE to indicate
specifically any of a number of
litigative activities which the DOJ
may pursue, including enforced collec-
tion, judgment lien only, renew judg-
ment lien only, renew judgment lien
and enforce collection, program en-
forcement, foreclosure only, and fore-
closure and deficiency judgment.

(c) DOE also shall use the CCLR to
refer claims to the DOJ to obtain the
DOJ’s approval of any proposals to
compromise the claims or to suspend
or terminate DOE collection activity.

§1015.504 Preservation of evidence.

DOE will take care to preserve all
files and records that may be needed by
the DOJ to prove its claims in court.
DOE ordinarily will include certified
copies of the documents that form the
basis for the claim in the packages re-
ferring its claims to the DOJ for litiga-
tion. DOE shall provide originals of
such documents immediately upon re-
quest by the DOJ.

Pt. 1016

§1015.505 Minimum amount of refer-
rals to the Department of Justice.

(a) DOE shall not refer for litigation
claims of less than $2,500, exclusive of
interest, penalties, and administrative
costs, or such other amount as the At-
torney General shall from time to time
prescribe. The DOJ promptly shall no-
tify DOE if the Attorney General
changes this minimum amount.

(b) DOE shall not refer claims of less
than the minimum amount unless:

(1) Litigation to collect such smaller
claims is important to ensure compli-
ance with DOE’s policies or programs;

(2) The claim is being referred solely
for the purpose of securing a judgment
against the debtor, which will be filed
as a lien against the debtor’s property
pursuant to 28 U.S.C. 3201 and returned
to DOE for enforcement; or

(3) The debtor has the clear ability to
pay the claim and the Government ef-
fectively can enforce payment, with
due regard for the exemptions avail-
able to the debtor under state and Fed-
eral law and the judicial remedies
available to the Government.

(4) DOE will consult with the Finan-
cial Litigation Staff of the Executive
Office for United States Attorneys in
the DOJ prior to referring claims val-
ued at less than the minimum amount.

PART 1016—SAFEGUARDING OF
RESTRICTED DATA

GENERAL PROVISIONS

Sec.

1016.1
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1016.3
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1016.5 Submission of procedures by access
permit holder.

1016.6 Specific waivers.
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mittees for security facility approval.
1016.9 Processing security facility approval.
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1016.11 Cancellation of requests for security
facility approval.

1016.12 Termination of security facility ap-
proval.

1016.21 Protection of Restricted Data in
storage.

1016.22 Protection while in use.
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1016.23 Establishment of security areas.

1016.24 Special handling of classified mate-
rial.

1016.25 Protective personnel.

CONTROL OF INFORMATION

1016.31 Access to Restricted Data.

1016.32 Classification and preparation of
documents.

1016.33 External transmission of documents
and material.

1016.34 Accountability for Secret Restricted
Data.

1016.35 Authority to reproduce Restricted
Data.

1016.36 Changes in classification.

1016.37 Destruction of documents or mate-
rial containing Restricted Data.

1016.38 Suspension or revocation of access
authorization.

1016.39 Termination, suspension, or revoca-
tion of security facility approval.

1016.40 Termination of employment or
change of duties.

1016.41 Continued applicability of the regu-
lations in this part.

1016.42 Reports.

1016.43 Inspections.

1016.44 Violations.

AUTHORITY: Sec. 161i of the Atomic Energy
Act of 1954, 68 Stat. 948 (42 U.S.C. 2201).

SOURCE: 48 FR 36432, Aug. 10, 1983, unless
otherwise noted.

GENERAL PROVISIONS

§1016.1 Purpose.

The regulations in this part establish
requirements for the safeguarding of
Secret and Confidential Restricted
Data received or developed under an
access permit. This part does not apply
to Top Secret information since no
such information may be forwarded to
an access permittee within the scope of
this regulation.

§1016.2 Scope.

The regulations in this part apply to
all persons who may require access to
Retricted Data used, processed, stored,
reproduced, transmitted, or handled in
connection with an access permit.

§1016.3 Definitions.

(a) Access authorication or security
clearance. An administrative deter-
mination by the DOE that an indi-
vidual who is either a DOE employee,
applicant for employment, consultant,
assignee, other Federal department or
agency employee (and other persons
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who may be designated by the Sec-
retary of Energy), or a DOE contractor
or subcontractor employee and an ac-
cess permittee is eligible for access to
Restricted Data. Access authorizations
or security clearances granted by DOE
are designated as “Q,” “QX),” “L,”
“L(X),” “Top Secret,” or ““Secret.” For
the purpose of this chapter only “Q,”
“QEX),” “L,” and “L(X)” access au-
thorizations or clearances will be de-
fined.

(1) “Q” access authorizations or
clearances are based upon full field in-
vestigations conducted by the Federal
Bureau of Investigation, Office of Per-
sonnel Management, or another Gov-
ernment agency which conducts per-
sonnel security investigations. They
permit an individual to have access, on
a ‘‘need to know’ basis, to Top Secret,
Secret, and Confidential Restricted
Data, Formerly Restricted Data, Na-
tional Security Information, or special
nuclear material in Category I or II
quantities as required in the perform-
ance of duties.

(2) “Q(X)” access authorizations or
clearances are based upon the same full
field investigations as described in
§1016.3(a)(1), above. When ‘‘Q’ access
authorizations or clearances are grant-
ed to access permittees they are identi-
fied as “Q(X)”’ access authorizations or
clearances and authorize access only to
the type of Secret Restricted Data as
specified in the permit and consistent
with appendix A, 10 CFR part 725,
“Categories of Restricted Data Avail-
able.”

(3) “L’» access authorizations or
clearances are based upon National
Agency Checks and Inquiries (NACI)
for Federal employees, or National
Agency Checks (NAC) for non-Federal
employees, conducted by the Office of
Personnel Management. They permit
an individual to have access, on a
“need to know’’ basis, to Confidential
Restricted Data, Secret and Confiden-
tial Formerly Restricted Data, or Se-
cret and Confidential National Secu-
rity Information, required in the per-
formance of duties, provided such in-
formation is not designated
“CRYPTO” (classified cryptographic
information), other classified commu-
nications security (‘‘COMSEC’’) infor-
mation, or intelligence information.
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(4) “L(X)” access authorizations or
clearances are based upon the same Na-
tional Agency Checks as described in
paragraph (a)(3), of this section. When
“L’ access authorizations or clear-
ances are granted to access permittees,
they are identified as “‘L(X)’’ access au-
thorizations or clearances and author-
ize access only to the type of Confiden-
tial Retricted Data as specified in the
permit and consistent with appendix A,
10 CFR part 725, ‘‘Categories of Re-
stricted Data Available.”

(b) Act. The Atomic Energy Act of
1954 (68 Stat. 919) as amended.

(¢c) Authorized classifier. An individual
authorized in writing by appropriate
DOE authority to classify, declassify,
or downgrade the classification of in-
formation, work, projects, documents,
and materials.

(d) Classified mail address. A mail ad-
dress established for each access per-
mittee approved by the DOE to which
all Restricted Data for the permittee is
to be sent.

(e) Classified matter. Documents and
material containing classified informa-
tion.

(f) Combination lock. A built-in com-
bination lock on a security container
which is of tempered steel alloy hard
plate, at least %” in thickness and
Rockwell hardness of C-63 to C-65, of
sufficient size and so located as to suf-
ficiently impede access to the locking
mechanism by drilling of the lock or
container.

(g) DOE. The United States Depart-
ment of Energy or its duly authorized
representatives.

(h) Document. Any piece of recorded
information regardless of its physical
form or characteristics.

(i) Formerly Restricted Data. Classified
information jointly determined by the
DOE and the Department of Defense to
be related primarily to the military
utilization of atomic weapons and re-
moved by the DOE from the Restricted
Data category pursuant to section
142(d) of the Atomic Energy Act of 1954,
as amended.

(j) Infraction. An act or omission in-
volving failure to comply with DOE
safeguards and security orders or direc-
tives, and may include a violation of
law.

§1016.3

(k) Intrusion alarm. A tamper-indi-
cating electrical, electro-mechanical,
electro-optical, electronic or similar
device which will detect unauthorized
intrusion by an individual into a build-
ing or security area, and alert protec-
tive personnel by means of actuated
visible and audible signals.

(1) Material. A chemical substance
without regard to form; fabricated or
processed item; or assembly, machin-
ery, or equipment.

(m) Matter. Documents or material.

(n) National Security. The national de-
fense and foreign relations of the
United States.

(0) National Security Information. In-
formation that has been determined
pursuant to Executive Order 12958, as
amended ‘‘Classified National Security
Information” and Executive Order
13292 ‘“‘Further Amendment to Execu-
tive Order 12958, as Amended, Classified
National Security Information’ or any
predecessor order to require protection
against unauthorized disclosure and
that is so designated.

(p) ““Need to know.” A determination
by persons having responsibility for
classified information or mattter, that
a proposed recipient’s access to such
classified information or matter is nec-
essary in the performance of official,
contractual, or access permit duties of
employment under cognizance of the
DOE.

(a) Permittee. The holder of an Access
Permit issued pursuant to the regula-
tions set forth in 10 CFR part 725,
“Permits For Access to Restricted
Data.”

(r) Person. Any individual, corpora-
tion, partnership, firm, association,
trust, estate, public or private institu-
tion, group, Government agency other
than DOE, any State or any political
subdivision of, or any political entity
within a State, or other entity; and
any legal successor, representative,
agency, or agency of the foregoing.

(s) Protective personnel. Guards or
watchmen or other persons designated
responsibility for the protection of
classified matter.

(t) Restricted Data. All data con-
cerning design, manufacture, or utili-
zation of atomic weapons; the produc-
tion of special nuclear material; or the
use of special nuclear material in the
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production of energy, but shall not in-
clude data declassified or removed
from the Restricted Data category pur-
suant to section 142 of the Act.

(u) Security area. A physically defined
space containing classified matter and
subject to physical protection and per-
sonnel access controls.

(v) Security clearance. See access au-
thorization.

(w) Security facility. Any facility, in-
cluding an access permittee, which has
been approved by the DOE for using,
processing, storing, reproducing, trans-
mitting, or handling classified matter.

(x) Security facility approval. A deter-
mination by the DOE that a facility,
including an access permittee, is eligi-
ble to use, process, store, reproduce,
transmit, or handle classified matter.

(y) Security Plan. A written plan by
the access permittee, and submitted to
the DOE for approval, which outlines
the permittee’s proposed security pro-
cedures and controls for the protection
of Restricted Data and which includes
a floor plan of the area in which the
matter is to be used, processed, stored,
reproduced, transmitted, or handled.

(z) Security survey. An onsite exam-
ination by a DOE representative of all
devices, equipment, and procedures em-
ployed at a security facility to safe-
guard classified matter.

[48 FR 36432, Aug. 10, 1983, as amended at 71
FR 68735, Nov. 28, 2006]

§1016.4 Communications.

Communications concerning rule-
making, i.e., petition to change part
1016, should be addressed to the Chief
Health, Safety and Security Officer,
HS-1/Forrestal Building, Office of
Health, Safety and Security, U.S. De-
partment of Energy, 1000 Independence
Avenue, SW., Washington, DC 20585. All
other communications concerning the
regulations in this part should be ad-
dressed to the cognizant DOE or Na-
tional Nuclear Security Administra-
tion (NNSA) office.

[71 FR 68735, Nov. 28, 2006]
§1016.5 Submission of procedures by
access permit holder.

No access permit holder shall have
access to Restricted Data until he shall
have submitted to the DOE a written
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statement of his procedures for the
safeguarding of Restricted Data and for
the security education of his employ-
ees, and DOE shall have determined
and informed the permittee that his
procedures for the safeguarding of Re-
stricted Data are in compliance with
the regulations in this part and that
his procedures for the security edu-
cation of his employees, who will have
access to Restricted Data, are informed
about and understand the regulations
in this part.

§1016.6 Specific waivers.

DOE may, upon application of any in-
terested party, grant such waivers
from the requirements of this part as it
determines are authorized by law and
will not constitute an undue risk to
the common defense and security.

§1016.7 Interpretations.

Except as specifically authorized by
the Secretary of Energy in writing, no
interpretation of the meaning of the
regulations in this part by any officer
or employee of DOE other than a writ-
ten interpretation by the General
Counsel will be recognized to be bind-
ing upon DOE.

PHYSICAL SECURITY

§1016.8 Approval for processing ac-
cess permittees for security facility
approval.

(a) An access permittee who has a
need to use, process, store, reproduce,
transmit, or handle Restricted Data at
any location in connection with its
permit shall promptly request a DOE
security facility approval.

(b) The request shall include the fol-
lowing information: The name and ad-
dress of the permittee; the extent and
scope of the classified activity and the
highest classification of Restricted
Data to be received; a written state-
ment in the form of a security plan
which outlines the permittee’s pro-
posed security procedures and controls
for the protection of Restricted Data,
including a floor plan of the areas(s) in
which the classified matter is to be
used, processed, stored, reproduced,
transmitted, and handled.

(c) The DOE will promptly inform the
permittee of the acceptability of the
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request for further processing and will
notify the permittee of its decision in
writing.

§1016.9 Processing
approval.

security facility

The following receipt of an accept-
able request for security facility ap-
proval, the DOE will perform an initial
security survey of the permittee’s fa-
cility to determine that granting a se-
curity facility approval would be con-
sistent with the national security. If
DOE makes such a determination, se-
curity facility approval will be grant-
ed. If not, security facility approval
will be withheld pending compliance
with the security survey recommenda-
tions or until a waiver is granted pur-
suant to §1016.6 of this part.

§1016.10 Grant, denial, or suspension
of security facility approval.

Notification of the DOE’s grant, de-
nial, or suspension of security facility
approval will be furnished the per-
mittee in writing, or orally with writ-
ten confirmation. This information
may also be furnished to representa-
tives of the DOE, DOE contractors, or
other Federal agencies having a need
to transmit Restricted Data to the per-
mittee.

§1016.11 Cancellation of requests for
security facility approval.

When a request for security facility
approval is to be withdrawn or can-
celled, the DOE Operations Office will
be notified by the requester imme-
diately by telephone and confirmed in
writing so that processing of this ap-
proval may be terminated.

§1016.12 Termination of security facil-
ity approval.

Security facility approval will be ter-
minated when:

(a) There is no longer a need to use,
process, store, reproduce, transmit, or
handle Restricted Data at the facility;
or

(b) The DOE makes a determination
that continued security facility ap-
proval is not in the interest of national
security.

In such cases the permittee will be no-
tified in writing of the determination,

§1016.22

and the procedures outlined in §1016.39
of this part will apply.

§1016.21 Protection of Restricted Data
in storage.

(a) Persons who possess Restricted
Data pursuant to an Access Permit
shall store Secret and Confidential doc-
uments and material when not in use
in accordance with one of the following
methods:

(1) In a locked vault, safe, or safe-
type steel file cabinet having a 3-posi-
tion dial-type combination lock; or

(2) In a dual key, bank safety deposit
box; or

(3) In a steel file cabinet secured by a
steel lock bar and a 3-position dial-
type changeable combination padlock;
or

(4) In a locked steel file cabinet when
located in a security area established
under §1016.23 or when the cabinet or
the place in which the cabinet is lo-
cated is under DOE-approved intrusion
alarm protection.

(b) Changes of combination: Each
permittee shall change the combina-
tion on locks of his safekeeping equip-
ment whenever such equipment is
placed in use, whenever an individual
knowing the combination no longer re-
quires access to the repository as a re-
sult of change in duties or position in
the permittee’s organization, or termi-
nation of employment with the per-
mittee or whenever the combination
has been subjected to compromise, and
in any event at least once a year. Per-
mittees shall classify records of com-
binations no lower than the highest
classification of the documents and
material authorized for storage in the
safekeeping equipment concerned.

(c) The lock on safekeeping equip-
ment of the type specified in paragraph
(a)(4) of this section shall be replaced
immediately whenever a key is lost.

§1016.22 Protection while in use.

While in use, documents and material
containing Restricted Data shall be
under the direct control of an appro-
priately cleared individual, and the Re-
stricted Data shall be capable of being
removed from sight immediately.
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§1016.23 Establishment of
areas.

(a) When, because of their nature or
size, it is impracticable to safeguard
documents and material containing Re-
stricted Data in accordance with the
provisions of §§1016.21 and 1016.22, a se-
curity area to protect such documents
and material shall be established.

(b) The following controls shall apply
to security areas:

(1) Security areas shall be separated
from adjacent areas by a physical bar-
rier designed to prevent entrance into
such areas, and access to the Re-
stricted Data within the areas, by un-
authorized individuals.

(2) During working hours, admittance
shall be controlled by an appropriately
cleared individual posted at each un-
locked entrance.

(3) During nonworking hours, admit-
tance shall be controlled by protective
personnel on patrol, with protective
personnel posted at unlocked en-
trances, or by such intrusion alarm
system as DOE may approve.

(4) Each individual authorized to
enter a security area shall be issued a
distinctive badge or pass when the
number of employees assigned to the
area exceeds thirty.

§1016.24 Special handling of classified
material.

When the Restricted Data contained
in material is not ascertainable by ob-
servation or examination at the place
where the material is located and when
the material is not readily removable
because of size, weight, radioactivity,
or similar factors, DOE may authorize
the permittee to provide such lesser
protection than is otherwise required
by §§1016.21 to 1016.23 inclusive, as DOE
determines to be commensurate with
the difficulty of removing the mate-
rial.

security

§1016.25 Protective personnel.

Whenever protective personnel are
required by §1016.23, such protective
personnel shall:

(a) Possess a “Q” or “L” security
clearance or access authorization or
“QEX)” or “LuX)”’ access authorization
if the Restricted Data being protected
is classified Confidential, or a ““‘Q” se-
curity clearance or access authoriza-
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tion or “Q(X)”’ access authorization if
the Restricted Data being protected is
classified Secret.

(b) Be armed with sidearms of not
less than .38 caliber.

CONTROL OF INFORMATION

§1016.31 Access to Restricted Data.

(a) Except as DOE may authorize, no
person subject to the regulations in
this part shall permit any individual to
have access to Secret or Confidential
Restricted Data in his possession un-
less the individual has an appropriate
security clearance or access authoriza-
tion granted by DOE, or has been cer-
tified by DOD or NASA through DOE,
and;

(1) The individual is authorized by an
Access Permit to receive Restricted
Data in the categories involved and, in
the case of Secret Restricted Data, the
permittee determines that such access
is required in the course of his duties,
or

(2) The individual needs such access
in connection with such duties as a
DOE employee or DOE contractor em-
ployee, or as certified by DOD or
NASA.

(b) Inquiries concerning the clear-
ance status of individuals, the scope of
Access Permits, or the nature of con-
tracts should be addressed to the cog-
nizant DOE or NNSA office.

[48 FR 36432, Aug. 10, 1983, as amended at 71
FR 68735, Nov. 28, 2006]

§1016.32 Classification and prepara-
tion of documents.

(a) Classification. Restricted Data
generated or possessed by an Access
Permit holder must be appropriately
marked. CG-UF-3, ‘“Guide to the Un-
classified Fields of Research,” will be
furnished each permittee. In the event
a permittee originates classified infor-
mation which falls within the defini-
tion of Restricted Data or information
which he is not positive is not within
that definition and CG-UF-3 does not
provide positive classification guidance
for such information, he shall des-
ignate the information as Confidential,
Restricted Data and request classifica-
tion guidance from the DOE through
the Classification Officer at the cog-
nizant DOE or NNSA office, who will
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refer the request to the Director, Office
of Classification, HS-90/Germantown
Building, Office of Health, Safety and
Security, U.S. Department of Energy,
1000 Independence Avenue, SW., Wash-
ington, DC 20585-1290 if he does not
have authority to provide the guid-
ance.

(b) Classification consistent with con-
tent. Each document containing Re-
stricted Data shall be classified Secret
or Confidential according to its own
content.

(c) Document which custodian believes
improperly classified or lacking appro-
priate classification markings. If a person
receives a document which, in his opin-
ion, is not properly classified, or omits
the appropriate classification mark-
ings, he shall communicate with the
sender and suggest the classification
which he believes appropriate. Pending
final determination of proper classi-
fication, such documents shall be safe-
guarded with the highest classification
in question.

(d) Classification markings. Unless oth-
erwise authorized below, the assigned
classification of a document shall be
conspicuously marked or stamped at
the top and bottom of each page and on
the front cover, if any, and the docu-
ment shall bear the following addi-
tional markings on the first page and
on the front cover:

RESTRICTED DATA

This document contains Restricted Data as
defined in the Atomic Energy Act of 1954. Its
transmittal or the disclosure of its contents
in any manner to an unauthorized person is
prohibited.

(e) Documentation. (1) All Secret doc-
uments shall bear on the first page a
properly completed documentation
stamp such as the following: This docu-
ment consists of  pages. Copy No.
of Series .

(2) The series designation shall be a
capital letter beginning with the letter
“A” designating the original set of cop-
ies prepared. Each subsequent set of
copies of the same documents shall be
identified by the succeeding letter of
the alphabet.

(f) Letter of transmittal. A letter of
transmitting Restricted Data shall be
marked with a classification at least as
high as its highest classified enclosure.

§1016.33

When the contents of the letter of
transmittal warrant lower classifica-
tion or requires no classification, a
stamp or marking such as the fol-
lowing shall be used in the letter:

When separated from enclosures handle
this document as .

(g) Permanently fastened documents.
Classified books or pamphlets, the
pages of which are permanently and se-
curely fastened together, shall be con-
spicuously marked or stamped with the
assigned classification in letters at
least one-fourth (¥4) inch in height at
the top and bottom on the outside
front cover, on the title page, on the
front page, and on the inside and out-
side of the back cover. The additional
markings referred to in paragraph (d)
of this section shall be placed on the
first page and on the front cover.

(h) Physically connected documents.
The classification of a file or group of
physically connected documents shall
be at least as high as that of the most
highly classified document therein. It
shall bear only one overall classifica-
tion, although pages, paragraphs, sec-
tions, or components thereof may bear
different classifications. Each docu-
ment separated from the file or group
shall be handled in accordance with its
individual classification.

(i) Attachment of security markings.
Documents which do not lend them-
selves to marking or stamping shall
have securely affixed or attached a tag,
sticker, or similar device bearing the
appropriate security markings.

[48 FR 36432, Aug. 10, 1983, as amended at 71
FR 68735, Nov. 28, 2006]

§1016.33 External transmission of doc-
uments and material.

(a) Restrictions. (1) Documents and
material containing Restricted Data
shall be transmitted only to persons
who possess appropriate clearance or
access authorization and are otherwise
eligible for access under the require-
ments of §1016.31.

(2) In addition, such documents and
material shall be transmitted only to
persons who possess facilities for their
physicial security consistent with this
part. Any person subject to the regula-
tions in this part who transmits such
documents or material shall be deemed
to have fulfilled his obligations under
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this subparagraph by securing a writ-
ten certification from the prospective
recipient that such recipient possesses
facilities for its physical security con-
sistent with this part.

(3) Documents and material con-
taining Restricted Data shall not be
exported from the United States with-
out prior authorization of DOE.

(b) Preparation of documents. Docu-
ments containing Restricted Data shall
be prepared for transmission outside an
individual installation in accordance
with the following:

(1) They shall be enclosed in two
sealed, opaque envelopes or wrappers.

(2) The inner envelope or wrapper
shall be addressed in the ordinary man-
ner and sealed with tape, the appro-
priate classification shall be placed on
both sides of the envelope, and the ad-
ditional marking referred to in
§1016.32(d) shall be placed on the side
bearing the address.

(3) The outer envelope or wrapper
shall be addressed in the ordinary man-
ner. No classification, additional mark-
ing, or other notation shall be affixed
which indicates that the document en-
closed therein contains classified infor-
mation or Restricted Data.

(4) A receipt which identifies the doc-
ument, the date of transfer, the recipi-
ent, and the person transferring the
document shall accompany the docu-
ment and shall be signed by the recipi-
ent and returned to the sender when-
ever the custody of a Secret document
is transferred.

(c) Preparation of material. Material,
other than documents, containing Re-
stricted Data shall be prepared for
shipment outside an individual instal-
lation in accordance with the fol-
lowing:

(1) The material shall be so packaged
that the classified characteristics will
not be revealed.

(2) A receipt which identifies the ma-
terial, the date of shipment, the recipi-
ent, and the person transferring the
material shall accompany the mate-
rial, and the recipient shall sign such
receipt whenever the custody of Secret
material is transferred.

(d) Methods of transportation. (1) Se-
cret matter shall be transported only
by one of the following methods:
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(i) By messenger-courier system spe-
cifically created for that purpose.

(ii) Registered mail.

(iii) By protective services provided
by United States air or surface com-
mercial carriers under such conditions
as may be preserved by the DOE.

(iv) Individuals possessing appro-
priate DOE security clearance or ac-
cess authorization who have been given
written authority by their employers.

(2) Confidential matter may be trans-
ported by one of the methods set forth
in paragraph (d)(1) of this section or by
U.S. first class, express, or certified
mail.

(e) Telecommunication of classified in-
formation. There shall be no tele-
communication of Restricted Data un-
less the secure telecommunication sys-
tem has been approved by the DOE.

(f) Telephone conversations. Classified
information shall not be discussed over
the telephone.

§1016.34 Accountability for Secret Re-
stricted Data.

Each permittee possessing documents
containing Secret Restricted Data
shall establish a document account-
ability procedure and shall maintain
records to show the disposition of all
such documents which have been in his
custody at any time.

§1016.35 Authority to reproduce Re-
stricted Data.

Secret Restricted Data will not be re-
produced without the written permis-
sion of the originator, his successor, or
high authority. Confidential Restricted
Data may be reproduced to the min-
imum extent necessary consistent with
efficient operation without the neces-
sity for permission.

§1016.36 Changes in classification.

Documents containing Restricted
Data shall not be downgraded or de-
classified except as authorized by DOE.
Requests for downgrading or declas-
sification shall be submitted to the
cognizant DOE or NNSA office or Office
of Classification, HS-90/Germantown
Building, U.S. Department of Energy,
1000 Independence Avenue, SW., Wash-
ington, DC 20585-1290. If the appro-
priate authority approves a change of
classification or declassification, the
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previous classification marking shall
be canceled and the following state-
ment, properly completed, shall be
placed on the first page of the docu-
ment:

Classification canceled (or changed to)

(Insert appropriate classification)
by

(Person authorizing change in classification)
by

(Signature of person making change and date
thereof)

Any persons making a change in classi-
fication or receiving notice of such a
change shall forward notice of the
change in classification to holders of
all copies as shown in their records.

[48 FR 36432, Aug. 10, 1983, as amended at 71
FR 68735, Nov. 28, 2006]

§1016.37 Destruction of documents or

material containing Restricted
Data.
Documents containing Restricted

Data may be destroyed by burning,
pulping, or another method that
assures complete destruction of the in-
formation which they contain. If the
document contains Secret Restricted
Data, a permanent record of the sub-
ject, title, report number of the docu-
ment, its date of preparation, its series
designation and copy number, and the
date of destruction shall be signed by
the person destroying the document
and shall be maintained in the office of
the last custodian. Restricted Data
contained in material, other than docu-
ments, may be destroyed only by a
method that assures complete oblitera-
tion, removal, or destruction of the Re-
stricted Data.

§1016.38 Suspension or revocation of
access authorization.

In any case where the access author-
ization of an individual subject to the
regulations in this part is suspended or
revoked in accordance with the proce-
dures set forth in 10 CFR part 710, such
individual shall, upon due notice from
DOE of such suspension or revocation
and demand by DOE, deliver to DOE
any and all Restricted Data in his pos-
session for safekeeping and such fur-
ther disposition as DOE determines to
be just and proper.

§1016.42

§1016.39 Termination, suspension, or
revocation of security facility ap-
proval.

(a) If the need to use, process, store,
reproduce, transmit, or handle classi-
fied matter no longer exists, the secu-
rity facility approval will be termi-
nated. The permittee may deliver all
Restricted Data to the DOE or to a per-
son authorized to receive them; or the
permittee may destroy all such Re-
stricted Data. In either case, the facil-
ity must submit a certification of non-
possession of Restricted Data to the
DOE.

(b) In any instance where security fa-
cility approval has been suspended or
revoked based on a determination of
the DOE that further possession of
classified matter by the permittee
would endanger the common defense
and national security, the permittee
shall, upon notice from the DOE, im-
mediately deliver all Restricted Data
to the DOE along with a certificate of
nonpossession of Restricted Data.

§1016.40 Termination of employment
or change of duties.

Each permittee shall furnish prompt-
ly to DOE written notification of the
termination of employment of each in-
dividual who possesses an access au-
thorization under his Permit or whose
duties are changed so that access to
Restricted Data is no longer needed.
Upon such notification, DOE may:

(a) Terminate the individual’s access
authorization, or

(b) Transfer the individual’s access
authorization to the new employer of
the individual to allow continued ac-
cess to Restricted Data where author-
ized, pursuant to DOE regulations.

§1016.41 Continued applicability of
the regulations in this part.

The expiration, suspension, revoca-
tion, or other termination of a security
clearance or access authorization or se-
curity facility approval shall not re-
lieve any person from compliance with
the regulations in this part.

§1016.42 Reports.

Each permittee shall immediately re-
port to the DOE office administering
the permit any alleged or suspected
violation of the Atomic Energy Act of
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1954, as amended, Espionage Act, or
other Federal statutes related to Re-
stricted Data. Additionally, the per-
mittee shall report any infractions,
losses, compromises, or possible com-
promise of Restricted Data.

§1016.43 Inspections.

The DOE shall make such inspections
and surveys of the premises, activities,
records, and procedures of any person
subject to the regulations in this part
as DOE deems necessary to effectuate
the purposes of the Act, Executive
Order 12958, as amended, and DOE or-
ders and procedures.

[48 FR 36432, Aug. 10, 1983, as amended at 71
FR 68735, Nov. 28, 2006]

§1016.44 Violations.

An injunction or other court order
may be obtained prohibiting any viola-
tion of any provision of the Act or any
regulation or order issued thereunder.
Any person who willfully violates, at-
tempts to violate, or conspires to vio-
late any provision of the Act or any
regulation or order issued thereunder,
including the provisions of this part,
may be guilty of a crime and upon con-
viction may be punished by fine or im-
prisonment, or both, as provided by
law.

PART 1017—IDENTIFICATION AND
PROTECTION OF UNCLASSIFIED

CONTROLLED NUCLEAR INFOR-
MATION
Subpart A—General Overview
Sec.
1017.1 Purpose and scope.
1017.2 Applicability.
1017.3 Policy.
1017.4 Definitions.
1017.5 Requesting a deviation.

Subpart B—Initially Determining What Infor-
mation Is Unclassified Controlled Nu-
clear Information

1017.6 Authority.

1017.7 Criteria.

1017.8 Subject areas eligible to be Unclassi-
fied Controlled Nuclear Information.

1017.9 Nuclear material determinations.

1017.10 Adverse effect test.

1017.11 Information exempt from being Un-
classified Controlled Nuclear Informa-
tion.
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1017.12 Prohibitions on identifying Unclassi-
fied Controlled Nuclear Information.
1017.13 Report concerning determinations.

Subpart C—Review of a Document or Ma-
terial for Unclassified Controlled Nu-
clear Information

1017.14 Designated officials.

1017.15 Review process.

1017.16 Unclassified Controlled Nuclear In-
formation markings on documents or
material.

1017.17 Determining that a document or ma-
terial no longer contains or does not con-
tain Unclassified Controlled Nuclear In-
formation.

1017.18 Joint documents or material.

Subpart D—Access to Unclassified
Controlled Nuclear Information

1017.19 Access limitations.
1017.20 Routine access.
1017.21 Limited access.

Subpart E—Physical Protection
Requirements

1017.22 Notification of protection require-
ments.

1017.23 Protection in use.

1017.24 Storage.

1017.25 Reproduction.

1017.26 Destruction.

1017.27 Transmission.

1017.28 Processing on Automated Informa-
tion Systems (AIS).

Subpart F—Violations

1017.29 Civil penalty.
1017.30 Criminal penalty.

AUTHORITY: 42 U.S.C. 7101 et seq.; 50 U.S.C.
2401 et seq.; 42 U.S.C. 2168; 28 U.S.C. 2461.

SOURCE: 73 FR 32641, June 10, 2008, unless
otherwise noted.

Subpart A—General Overview

§1017.1 Purpose and scope.

(a) This part implements section 148
of the Atomic Energy Act (42 U.S.C.
2168) which prohibits the unauthorized
dissemination of certain unclassified
Government information. This infor-
mation identified by the term ‘‘Un-
classified Controlled Nuclear Informa-
tion” (UCNI) consists of certain design
and security information concerning
nuclear facilities, nuclear materials,
and nuclear weapons.

(b) This part:
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(1) Provides for the review of infor-
mation prior to its designation as
UCNI;

(2) Describes how information is de-
termined to be UCNI;

(3) Establishes minimum physical
protection standards for documents
and material containing UCNI;

(4) Specifies who may have access to
UCNI; and,

(5) Establishes a procedure for the
imposition of penalties on persons who
violate section 148 of the Atomic En-
ergy Act or any regulation or order of
the Secretary issued under section 148
of the Atomic Energy Act, including
this part.

(c) This part does not apply to infor-
mation controlled under 10 U.S.C. 128
by the Department of Defense.

§1017.2 Applicability.

This part applies to any person who
is or was authorized access to UCNI, re-
quires authorized access to UCNI, or
attempts to gain or gains unauthorized
access to UCNI.

§1017.3 Policy.

The Department of Energy (DOE)
strives to make information publicly
available to the fullest extent possible.
Therefore, this part must be inter-
preted and implemented to apply the
minimum restrictions needed to pro-
tect the health and safety of the public
or the common defense and security
consistent with the requirement in sec-
tion 148 of the Atomic Energy Act to
prohibit the unauthorized dissemina-
tion of UCNI.

§1017.4 Definitions.

As used in this part:

Atomic Energy Act means the Atomic
Energy Act of 1954, as amended (42
U.S.C. 2011 et seq.).

Atomic energy defense programs means
Government activities, equipment, and
facilities that are capable of:

(1) Developing, producing, testing,
sampling, maintaining, repairing,
modifying, assembling or disassem-

bling, using, transporting, or retiring
nuclear weapons or components of nu-
clear weapons; or

(2) Producing, using, or transporting
nuclear material that could be used in

§1017.4

nuclear weapons or military-related
utilization facilities.

Authorized Individual means a person
who has routine access to UCNI under
§1017.20.

Component means any operational,
experimental, or research-related part,
subsection, design, or material used in
the manufacture or utilization of a nu-
clear weapon, nuclear explosive device,
or nuclear weapon test assembly.

Denying Official means a DOE official
designated under 10 CFR 1004.2(b) who
is authorized to deny a request for un-
classified information that is exempt
from release when requested under the
Freedom of Information Act (FOIA).

Director means the DOE Official, or
his or her designee, to whom the Sec-
retary has assigned responsibility for
enforcement of this part.

Document means the physical me-
dium on or in which information is re-
corded, regardless of its physical form
or characteristics.

DOE means the United States De-
partment of Energy, including the Na-
tional Nuclear Security Administra-
tion (NNSA).

Essential technology-related informa-
tion means technical information
whose unauthorized dissemination
could significantly increase the likeli-
hood of the illegal production of a nu-
clear weapon.

Exploitable security-related information
means information whose unauthorized
dissemination could significantly in-
crease the likelihood of the theft, di-
version, or sabotage of nuclear mate-
rial, equipment, or facilities.

Government means the Executive
Branch of the United States Govern-
ment.

Government information means any
fact or concept, regardless of its phys-
ical form or characteristics, that is
owned by, produced by or for, or other-
wise controlled by the United States
Government, including such facts or
concepts that are provided by the Gov-
ernment to any person, including per-
sons who are not employees of the Gov-
ernment.

Guidance means detailed written in-
structions that describe decisions made
by the Secretary or his/her designee
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issued under Subpart B of these regula-
tions concerning what specific infor-
mation is UCNI.

Illegal production means the produc-
tion or manufacture of a nuclear weap-
on in violation of either domestic (e.g.,
the Atomic Energy Act) or inter-
national (e.g., the Treaty on the Non-
Proliferation of Nuclear Weapons) law.

In transit means the physical move-
ment of a nuclear weapon, a component
of a nuclear weapon containing nuclear
material, or nuclear material from one
part to another part of a facility or
from one facility to another facility.
An item 1is considered ‘‘in transit”
until it has been relinquished to the
custody of the authorized recipient and
is in storage at its ultimate destina-
tion. An item in temporary storage
pending shipment to its ultimate des-
tination is ‘“‘in transit.”

Limited access means access to spe-
cific UCNI granted by the cognizant
DOE Program Secretarial Officer or a
Deputy or Associate Administrator of
the NNSA to an individual not eligible
for routine access (see §1017.21).

Material means a product (e.g., a part
or a machine) or substance (e.g., a com-
pound or an alloy), regardless of its
physical form or characteristics.

Need to know means a determination
made by an Authorized Individual that
a person requires access to specific
UCNI to perform official duties or
other Government-authorized activi-
ties.

Nuclear material means special nu-
clear material, byproduct material, or
source material as defined by sections
11.aa., 1l.e., and 11.z., respectively, of
the Atomic Energy Act (42 U.S.C. 2014
aa., e., and z), or any other material
used in the production, testing, utiliza-
tion, or assembly of nuclear weapons or
components of nuclear weapons that
the Secretary determines to be nuclear
material under §1017.9(a).

Nuclear weapon means atomic weapon
as defined in section 11.d. of the Atom-
ic Energy Act (42 U.S.C. 2014 d).

Person means any person as defined
in section 11.s. of the Atomic Emnergy
Act (42 U.S.C. 2014 s) or any affiliate or
parent corporation thereof.

Production facility means:

(1) Any equipment or device capable
of producing special nuclear material
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in such quantity as to be of signifi-
cance to the common defense and secu-
rity or in such manner as to affect the
health and safety of the public; or

(2) Any important component part
especially designed for such equipment
or device.

(3) For the purposes of this part,
equipment and devices described in
paragraphs (1) and (2) of this definition
include only:

(i) Government uranium isotope en-
richment equipment or devices and any
other uranium isotope enrichment
equipment or devices that use related
technology provided by the Govern-
ment; or

(ii) Government plutonium produc-
tion reactors, isotope enrichment
equipment or devices, and separation
and purification equipment or devices
and other such equipment or devices
that use related technology provided
by the Government.

Reviewing Official means an indi-
vidual authorized under §1017.14(a) to
make a determination, based on guid-
ance, that a document or material con-
tains UCNI.

Routine access means access to UCNI
granted by an Authorized Individual to
an individual eligible to receive UCNI
under §1017.20 in order to perform offi-
cial duties or other Government-au-
thorized activities.

Secretary means the Secretary of En-
ergy.

Special nuclear material means:

(1) Plutonium, uranium enriched in
the isotope 233 or in the isotope 235,
and any other material which DOE or
the Nuclear Regulatory Commission,
pursuant to the provisions of section 51
of the Atomic Energy Act (42 U.S.C.
2071), determines to be special nuclear
material, but does not include source
material; or

(2) Any material artificially enriched
by any of the foregoing, but does not
include source material.

Unauthorized dissemination means the
intentional or negligent transfer of
UCNI to any person other than an Au-
thorized Individual or a person granted
limited access to UCNI under §1017.21.

Unclassified Controlled Nuclear Infor-
mation or UCNI means certain unclassi-
fied Government information con-
cerning nuclear facilities, materials,
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weapons, and components whose dis-
semination is controlled under section
148 of the Atomic Energy Act and this
part.

Utilization facility means:

(1) Any equipment or device, or any
important component part especially
designed for such equipment or device,
except for a nuclear weapon, that is ca-
pable of making use of special nuclear
material in such quantity as to be of
significance to the common defense
and security or in such manner as to
affect the health and safety of the pub-
lic. For the purposes of this part, such
equipment or devices include only Gov-
ernment equipment or devices that use
special nuclear material in the re-
search, development, production, or
testing of nuclear weapons, nuclear
weapon components, or nuclear mate-
rial capable of being used in nuclear
weapons; or

(2) Any equipment or device, or any
important component part especially
designed for such equipment or device,
except for a nuclear weapon, that is pe-
culiarly adapted for making use of nu-
clear energy in such quantity as to be
of significance to the common defense
and security or in such manner as to
affect the health and safety of the pub-
lic. For the purposes of this part, such
equipment or devices include only:

(i) Naval propulsion reactors;

(ii) Military reactors and power
sources that use special nuclear mate-
rial;

(iii)
and,

(iv) Government research reactors.

Tritium production reactors;

§1017.5 Requesting a deviation.

(a) Any person may request a devi-
ation, or condition that diverges from
the norm and that is categorized as:

(1) A variance (i.e., an approved con-
dition that technically varies from a
requirement in these regulations);

(2) A waiver (i.e., an approved non-
standard condition that deviates from
a requirement in these regulations and
which, if uncompensated, would create
a potential or real vulnerability); or

(3) An exception (i.e., an approved de-
viation from a requirement in these
regulations for which DOE accepts the
risk of a safeguards and security wvul-

§1017.7

nerability) according to the degree of
risk involved.

(b) In writing, the person must:

(1) Identify the specific requirement
for which the deviation is being re-
quested;

(2) Explain why the deviation is need-
ed; and,

(3) If appropriate, describe the alter-
nate or equivalent means for meeting
the requirement.

(c) DOE employees must submit such
requests according to internal direc-
tives. DOE contractors must submit
such requests according to directives
incorporated into their contracts.
Other individuals must submit such re-
quests to the Office of Classification,
Office of Health, Safety and Security,
U.S. Department of Energy, 1000 Inde-
pendence Ave., SW., Washington, DC
20585-1290. The Office of Classification’s
decision must be made within 30 days.

Subpart B—lInitially Determining
What Information Is Unclassi-
fied Controlled Nuclear Infor-
mation

§1017.6 Authority.

The Secretary, or his or her designee,
determines whether information is
UCNI. These determinations are incor-
porated into guidance that each Re-
viewing Official and Denying Official
consults in his or her review of a docu-
ment or material to decide whether the
document or material contains UCNI.

§1017.7 Criteria.

To be identified as UCNI, the infor-
mation must meet each of the fol-
lowing criteria:

(a) The information must be Govern-
ment information as defined in §1017.4;

(b) The information must concern
atomic energy defense programs as de-
fined in §1017.4;

(¢) The information must fall within
the scope of at least one of the three
subject areas eligible to be UCNI in
§1017.8;

(d) The information must meet the
adverse effect test described in §1017.10;
and

(e) The information must not be ex-
empt from being UCNI under §1017.11.
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§1017.8 Subject areas eligible to be
Unclassified Controlled Nuclear In-
formation.

To be eligible for identification as
UCNI, information must concern at
least one of the following categories:

(a) The design of production or utili-
zation facilities as defined in this part;

(b) Security measures (including se-
curity plans, procedures, and equip-
ment) for the physical protection of
production or utilization facilities or
nuclear material, regardless of its
physical state or form, contained in
these facilities or in transit; or

(c) The design, manufacture, or utili-
zation of nuclear weapons or compo-
nents that were once classified as Re-
stricted Data, as defined in section 11y.
of the Atomic Energy Act.

§1017.9 Nuclear material determina-
tions.

(a) The Secretary may determine
that a material other than special nu-
clear material, byproduct material, or
source material as defined by the
Atomic Energy Act is included within
the scope of the term ‘‘nuclear mate-
rial” if it meets the following criteria:

(1) The material is used in the pro-
duction, testing, utilization, or assem-
bly of nuclear weapons or components
of nuclear weapons; and

(2) Unauthorized acquisition of the
material could reasonably be expected
to result in a significant adverse effect
on the health and safety of the public
or the common defense and security be-
cause the specific material:

(i) Could be used as a hazardous ra-
dioactive environmental contaminant;
or

(ii) Could be of significant assistance
in the illegal production of a nuclear
weapon.

(b) Designation of a material as a nu-
clear material under paragraph (a) of
this section does not make all informa-
tion about the material UCNI. Specific
information about the material must
still meet each of the criteria in §1017.7
prior to its being identified and con-
trolled as UCNI.

§1017.10 Adverse effect test.

In order for information to be identi-
fied as UCNI, it must be determined
that the unauthorized dissemination of
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the information under review could
reasonably be expected to result in a
significant adverse effect on the health
and safety of the public or the common
defense and security by significantly
increasing the likelihood of:

(a) Illegal production of a nuclear
weapon; or

(b) Theft, diversion, or sabotage of
nuclear material, equipment, or facili-
ties.

§1017.11 Information exempt from
being Unclassified Controlled Nu-
clear Information.

Information exempt from this part
includes:

(a) Information protected from dis-
closure under section 147 of the Atomic
Energy Act (42 U.S.C. 2167) that is iden-
tified as Safeguards Information and
controlled by the United States Nu-
clear Regulatory Commission;

(b) Basic scientific information (i.e.,
information resulting from research di-
rected toward increasing fundamental
scientific knowledge or understanding
rather than any practical application
of that knowledge);

(c) Radiation exposure data and all
other personal health information; and,

(d) Information concerning the trans-

portation of low level radioactive
waste.
§1017.12 Prohibitions on identifying

Unclassified Controlled Nuclear In-
formation.

Information, documents, and mate-
rial must not be identified as being or
containing UCNI in order to:

(a) Conceal violations of law, ineffi-
ciency, or administrative error;

(b) Prevent embarrassment to a per-
son or organization;

(c) Restrain competition; or,

(d) Prevent or delay the release of
any information that does not properly
qualify as UCNI.

§1017.13 Report
minations.
The Office of Classification or suc-
cessor office shall issue a report by the
end of each quarter that identifies any
new information that has been deter-
mined for the first time to be UCNI
during the previous quarter, explains
how each such determination meets
the criteria in §1017.7, and explains

concerning deter-
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why each such determination protects
from disclosure only the minimum
amount of information necessary to
protect the health and safety of the
public or the common defense and se-
curity. A copy of the report may be ob-
tained by writing to the Office of Clas-
sification, Office of Health, Safety and
Security, U.S. Department of Energy,
1000 Independence Ave., SW., Wash-
ington, DC 20585-1290.

Subpart C—Review of a Docu-
ment or Material for Unclassi-
fied Controlled Nuclear Infor-
mation

§1017.14 Designated officials.

(a) Reviewing Official—(1) Authority. A
Reviewing Official with cognizance
over the information contained in a
document or material is authorized to
determine whether the document or
material contains UCNI based on appli-
cable guidance. A Reviewing Official
marks or authorizes the marking of the
document or material as specified in
§1017.16.

(2) Request for designation. Procedures
for requesting that a DOE Federal or
contractor employee be designated as a
Reviewing Official are contained in De-
partmental directives issued by the
Secretary. DOE may also designate
other Government agency employees,
contractors, or other individuals grant-
ed routine access under §1017.20 as Re-
viewing Officials.

(3) Designation. Prior to being des-
ignated as a Reviewing Official, each
employee must receive training ap-
proved by DOE that covers the require-
ments in these regulations and be test-
ed on his or her proficiency in using ap-
plicable UCNI guidance. Upon success-
ful completion of the training and test,
he or she is designated as a Reviewing
Official only while serving in his or her
current position for a maximum of 3
yvears. The employee does not auto-
matically retain the authority when he
or she leaves his or her current posi-
tion. The employee cannot delegate
this authority to anyone else, and the
authority may not be assumed by an-
other employee acting in the employ-
ee’s position. At the end of 3 years, if
the position still requires the author-
ity, the employee must be retested and

§1017.15

redesignated by DOE as a Reviewing
Official.

(b) Individuals approved to use DOE or
joint DOE classification guidance—(1)
Authority. Other Government agency
employees who are approved by DOE or
another Government agency to use
classification guidance developed by
DOE or jointly by DOE and another
Government agency may also be ap-
proved to review documents for UCNI
and to make UCNI determinations.
This authority is limited to the UCNI
subject areas contained in the specific
classification guidance that the indi-
vidual has been approved to use.

(2) Designation. Individuals must be
designated this authority in writing by
the appropriate DOE or other Govern-
ment agency official with cognizance
over the specific DOE or joint DOE
classification guidance.

(c) Denying Official—(1) Authority. A
DOE Denying Official for unclassified
information with cognizance over the
information contained in a document is
authorized to deny a request made
under statute (e.g., the FOIA, the Pri-
vacy Act) or the mandatory review pro-
visions of Executive Order 12958, as
amended, ‘‘Classified National Security
Information,” and its successor orders,
for all or any portion of the document
that contains UCNI. The Denying Offi-
cial bases his or her denial on applica-
ble guidance, ensuring that the Re-
viewing Official who determined that
the document contains UCNI correctly
interpreted and applied the guidance.

(2) Designation. Information on the
designation of DOE Denying Officials is
contained in 10 CFR Part 1004, Freedom
of Information (see definition of the
term ‘‘Authorizing or Denying Offi-
cial” in §1004.2).

§1017.15 Review process.

(a) Reviewing documents for UCNI.
Anyone who originates or possesses a
document that he or she thinks may
contain UCNI must send the document
to a Reviewing Official for a deter-
mination before it is finalized, sent
outside of his or her organization, or
filed. If the originator or possessor
must send the document outside of his
or her organization for the review, he
or she must mark the front of the doc-
ument with “Protect as UCNI Pending
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Review” and must transmit the docu-
ment in accordance with the require-
ments in §1017.27. The Reviewing Offi-
cial must first determine whether the
document is widely disseminated in the
public domain, which means that the
document under review is publicly
available from a Government technical
information service or depository li-
brary, for example, or that it can be
found in a public library or an open lit-
erature source, or it can be accessed on
the Internet using readily available
search methods.

(1) If the document is determined to
be widely disseminated in the public
domain, it cannot be controlled as
UCNI. The Reviewing Official returns
the document to the person who sent it
to the Reviewing Official and informs
him or her why the document cannot
be controlled as UCNI. This does not
preclude control of the same informa-
tion as UCNI if it is contained in an-
other document that is not widely dis-
seminated.

(2) If the document is not determined
to be widely disseminated in the public
domain, the Reviewing Official evalu-
ates the information in the document
using guidance to determine whether
the document contains UCNI. If the Re-
viewing Official determines that the
document does contain UCNI, the Re-
viewing Official marks or authorizes
the marking of the document as speci-
fied in §1017.16. If the Reviewing Offi-
cial determines that the document does
not contain UCNI, the Reviewing Offi-
cial returns the document to the per-
son who sent it and informs him or her
that the document does not contain
UCNI. For documentation purposes,
the Reviewing Official may mark or
authorize the marking of the document
as specified in §1017.17(b).

(3) If no applicable guidance exists,
but the Reviewing Official thinks the
information should be identified as
UCNI, then the Reviewing Official
must send the document to the appro-
priate official identified in applicable
DOE directives issued by the Secretary
or his or her designee. The Reviewing
Official should also include a written
recommendation as to why the infor-
mation should be identified as UCNI.

(b) Review exemption for documents in
files. Any document that was perma-
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nently filed prior to May 22, 1985, is not
required to be reviewed for UCNI while
in the files or when retrieved from the
files for reference, inventory, or simi-
lar purposes as long as the document
will be returned to the files and is not
accessible by individuals who are not
Authorized Individuals for the UCNI
contained in the document. However,
when a document that is likely to con-
tain UCNI is removed from the files for
dissemination within or outside of the
immediate organization, it must be re-
viewed by a Reviewing Official with
cognizance over the information.

(c) Reviewing material for UCNI. Any-
one who produces or possesses material
that he or she thinks may contain or
reveal UCNI must consult with a Re-
viewing Official for a determination. If
the Reviewing Official determines that
the material does contain or reveal
UCNI, the Reviewing Official marks or
authorizes the marking of the material
as specified in §1017.16(b).

§1017.16 Unclassified Controlled Nu-
clear Information markings on doc-
uments or material.

(a) Marking documents. If a Reviewing
Official determines that a document
contains UCNI, the Reviewing Official
must mark or authorize the marking of
the document as described in this sec-
tion.

(1) Front marking. The following
marking must appear on the front of
the document:

Unclassified Controlled Nuclear Infor-
mation Not for Public Dissemina-
tion

Unauthorized dissemination subject to civil
and criminal sanctions under section 148 of
the Atomic Energy Act of 1954, as amended
(42 U.S.C. 2168).

Reviewing Official:

(Name/Organization)
Date:

Guidance Used:

(2) Page marking. The marking ‘‘Un-
classified Controlled Nuclear Informa-
tion”” must be placed on the bottom of
the front of the document and on the
bottom of each interior page of the
document that contains text or if more
convenient, on the bottom of only
those interior pages that contain
UCNI. The page marking must also be

856



Department of Energy

placed on the back of the last page. If
space limitations do not allow for use
of the full page marking, the acronym
“UCNI” may be used as the page mark-
ing.

(3) Classified documents. UCNI front
and page markings are not applied to a
classified document that also contains
UCNI. If a classified document is por-
tion marked, the acronym ‘“UCNI” is
used to indicate those unclassified por-
tions that contain UCNI.

(4) Obsolete ‘“‘May Contain UCNI”
marking. The ‘‘May Contain UCNI”
marking is no longer used. Any docu-
ment marked with the ‘“May Contain
UCNI” marking is considered to con-
tain UCNI and must be protected ac-
cordingly until a Reviewing Official or
Denying Official determines otherwise.
The obsolete ‘“May Contain UCNI”
marking reads as follows:

Not for Public Dissemination May contain
Unclassified Controlled Nuclear Information
subject to section 148 of the Atomic Energy
Act of 1954 (42 U.S.C. 2168). Approval by the
Department of Energy prior to release is re-
quired.

(b) Marking material. If possible, ma-
terial containing or revealing UCNI
must be marked as described in
§1017.16(a)(1). If space limitations do
not allow for use of the full marking in
§1017.16(a)(1), the acronym ‘UCNI”
may be used.

§1017.17 Determining that a document
or material no longer contains or
does not contain Unclassified Con-
trolled Nuclear Information.

(a) Document or material no longer con-
tains UCNI. A Reviewing Official with
cognizance over the information in a
document or material marked as con-
taining UCNI may determine that the
document or material no longer con-
tains UCNI. A Denying Official may
also determine that such a document
or material no longer contains UCNI.
The official making this determination
must base it on applicable guidance
and must ensure that any UCNI mark-
ings are crossed out (for documents) or
removed (for material). The official
marks or authorizes the marking of the
document (or the material, if space al-
lows) as follows:

§1017.19

Does Not Contain Unclassified
Controlled Nuclear Information

Reviewing/Denying Official:

(Name and organization)
Date:

(b) Document or material does not con-
tain UCNI. A Reviewing Official with
cognizance over the information in a
document or material may confirm
that an unmarked document or mate-
rial does not contain UCNI based on ap-
plicable guidance. No UCNI markings
are required in this case; however, for
documentation purposes, the Review-
ing Official may mark or may author-
ize the marking of the document or
material with the same marking used
in §1017.17(a).

§1017.18 Joint documents or material.

If a document or material marked as
containing UCNI is under consideration
for decontrol and falls under the cog-
nizance of another DOE organization or
other Government agency, the Review-
ing Official or Denying Official must
coordinate the decontrol review with
that DOE organization or other Gov-
ernment agency. Any disagreement
concerning the control or decontrol of
any document or material that con-
tains UCNI that was originated by or
for DOE or another Government agen-
cy is resolved by the Secretary or his
or her designee.

Subpart D—Access to Unclassified
Controlled Nuclear Information

§1017.19 Access limitations.

A person may only have access to
UCNI if he or she has been granted rou-
tine access by an Authorized Individual
(see §1017.20) or limited access by the
DOE Program Secretarial Officer or
NNSA Deputy or Associate Adminis-
trator with cognizance over the UCNI
(see §1017.21). The Secretary, or his or
her designee, may impose additional
administrative controls concerning the
granting of routine or limited access to
UCNI to a person who is not a U.S. cit-
izen.
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§1017.20 Routine access.

(a) Authorized Individual. The Review-
ing Official who determines that a doc-
ument or material contains UCNI is
the initial Authorized Individual for
that document or material. An Author-
ized Individual, for UCNI in his or her
possession or control, may determine
that another person is an Authorized
Individual who may be granted access
to the UCNI, subject to limitations in
paragraph (b) of this section, and who
may further disseminate the UCNI
under the provisions of this section.

(b) Requirements for routine access. To
be eligible for routine access to UCNI,
the person must have a need to know
the UCNI in order to perform official
duties or other Government-authorized
activities and must be:

(1) A U.S. citizen who is:

(i) An employee of any branch of the
Federal Government, including the
U.S. Armed Forces;

(ii) An employee or representative of
a State, local, or Indian tribal govern-
ment;

(iii) A member of an emergency re-
sponse organization;

(iv) An employee of a Government
contractor or a consultant, including
those contractors or consultants who
need access to bid on a Government
contract;

(v) A member of Congress or a staff
member of a congressional committee
or of an individual member of Con-
gress;

(vi) A Governor of a State, his or her
designated representative, or a State
government official;

(vii) A member of a DOE advisory
committee; or,

(viii) A member of an entity that has
entered into a formal agreement with
the Government, such as a Cooperative
Research and Development Agreement
or similar arrangement; or,

(2) A person who is not a U.S. citizen
but who is:

(i) A Federal Government employee
or a member of the U.S. Armed Forces;

(ii) An employee of a Federal Govern-
ment contractor or subcontractor;

(iii) A Federal Government consult-
ant;

(iv) A member of a DOE advisory
committee;
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(v) A member of an entity that has
entered into a formal agreement with
the Government, such as a Cooperative
Research and Development Agreement
or similar arrangement;

(vi) An employee or representative of
a State, local, or Indian tribal govern-
ment; or,

(vii) A member of an emergency re-
sponse organization when responding
to an emergency; or,

(3) A person who is not a U.S. citizen
but who needs to know the UCNI in
conjunction with an activity approved
by the DOE Program Secretarial Offi-
cer or NNSA Deputy or Associate Ad-
ministrator with cognizance over the
UCNI.

§1017.21 Limited access.

(a) A person who is not eligible for
routine access to specific UCNI under
§1017.20 may request limited access to
such UCNI by sending a written request
to the DOE Program Secretarial Offi-
cer or NNSA Deputy or Associate Ad-
ministrator with cognizance over the
information. The written request must
include the following:

(1) The name, current residence or
business address, birthplace, birth
date, and country of citizenship of the
person submitting the request;

(2) A description of the specific UCNI
for which limited access is being re-
quested;

(3) A description of the purpose for
which the UCNI is needed; and,

(4) Certification by the requester
that he or she:

(i) Understands and will follow these
regulations; and

(ii) Understands that he or she is sub-
ject to the civil and criminal penalties
under Subpart F of this part.

(b) The decision whether to grant the
request for limited access is based on
the following criteria:

(1) The sensitivity of the UCNI for
which limited access is being re-
quested;

(2) The approving official’s evalua-
tion of the likelihood that the re-
quester will disseminate the UCNI to
unauthorized individuals; and,

(3) The approving official’s evalua-
tion of the likelihood that the re-
quester will use the UCNI for illegal
purposes.
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(c) Within 30 days of receipt of the re-
quest for limited access, the appro-
priate DOE Program Secretarial Offi-
cer or NNSA Deputy or Associate Ad-
ministrator must notify the requester
if limited access is granted or denied,
or if the determination cannot be made
within 30 days, of the date when the de-
termination will be made.

(d) A person granted limited access
to specific UCNI is not an Authorized
Individual and may not further dis-
seminate the UCNI to anyone.

Subpart E—Physical Protection
Requirements

§1017.22 Notification of protection re-
quirements.

(a) An Authorized Individual who
grants routine access to specific UCNI
under §1017.20 to a person who is not an
employee or contractor of the DOE
must notify the person receiving the
UCNI of protection requirements de-
scribed in this subpart and any limita-
tions on further dissemination.

(b) A DOE Program Secretarial Offi-
cer or NNSA Deputy or Associate Ad-
ministrator who grants limited access
to specific UCNI under §1017.21 must
notify the person receiving the UCNI of
protection requirements described in
this subpart and any limitations on
further dissemination.

§1017.23 Protection in use.

An Authorized Individual or a person
granted limited access to UCNI under
§1017.21 must maintain physical con-
trol over any document or material
marked as containing UCNI that is in
use to prevent unauthorized access to
it.

§1017.24 Storage.

A document or material marked as
containing UCNI must be stored to pre-
clude unauthorized disclosure. When
not in use, documents or material con-
taining UCNI must be stored in locked
receptacles (e.g., file cabinet, desk
drawer), or if in secured areas or facili-
ties, in a manner that would prevent
inadvertent access by an unauthorized
individual.

§1017.27

§1017.25 Reproduction.

A document marked as containing
UCNI may be reproduced without the
permission of the originator to the
minimum extent necessary consistent
with the need to carry out official du-
ties, provided the reproduced document
is marked and protected in the same
manner as the original document.

§1017.26 Destruction.

A document marked as containing
UCNI must be destroyed, at a min-
imum, by using a cross-cut shredder
that produces particles no larger than
1/4-inch wide and 2 inches long. Other
comparable destruction methods may
be used. Material containing or reveal-
ing UCNI must be destroyed according
to agency directives.

§1017.27 Transmission.

(a) Physically transmitting UCNI
documents or material.

(1) A document or material marked
as containing UCNI may be trans-
mitted by:

(i) U.S. First Class, Express,
tified, or Registered mail;

(ii) Any means approved for trans-
mission of classified documents or ma-
terial;

(iii) An Authorized Individual or per-
son granted limited access under
§1017.21 as long as physical control of
the package is maintained; or,

(iv) Internal mail services.

(2) The document or material must
be packaged to conceal the presence of
the UCNI from someone who is not au-
thorized access. A single, opaque enve-
lope or wrapping is sufficient for this
purpose. The address of the recipient
and the sender must be indicated on
the outside of the envelope or wrapping
along with the words ‘“TO BE OPENED
BY ADDRESSEE ONLY.”

(b) Transmitting UCNI documents
over telecommunications circuits.
Encryption algorithms that comply
with all applicable Federal laws, regu-
lations, and standards for the protec-
tion of unclassified controlled informa-
tion must be used when transmitting
UCNI over a telecommunications cir-
cuit (including the telephone, fac-
simile, radio, e-mail, Internet).

Cer-
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§1017.28 Processing on Automated In-
formation Systems (AIS).

UCNI may be processed or produced
on any AIS that complies with the
guidance in OMB Circular No. A-130,
Revised, Transmittal No. 4, Appendix
ITI, ‘““‘Security of Federal Automated
Information Resources,’”” or is certified
for classified information.

Subpart F—Violations

§1017.29 Civil penalty.

(a) Regulations. Any person who vio-
lates a UCNI security requirement of
any of the following is subject to a
civil penalty under this part:

(1) 10 CFR Part 1017—Identification
and Protection of Unclassified Con-
trolled Nuclear Information; or

(2) Any other DOE regulation related
to the safeguarding or security of UCNI
if the regulation provides that viola-
tion of its provisions may result in a
civil penalty pursuant to section 148 of
the Act.

(b) Compliance order. If, without vio-
lating a requirement of any regulation
issued under section 148, a person by an
act or omission causes, or creates a
risk of, the loss, compromise or unau-
thorized disclosure of UCNI, the Sec-
retary may issue a compliance order to
that person requiring the person to
take corrective action and notifying
the person that violation of the compli-
ance order is subject to a notice of vio-
lation and assessment of a civil pen-
alty. If a person wishes to contest the
compliance order, the person must file
a notice of appeal with the Secretary
within 15 days of receipt of the compli-
ance order.

(c) Amount of penalty. The Director
may propose imposition of a civil pen-
alty for violation of a requirement of a
regulation under paragraph (a) of this
section or a compliance order issued
under paragraph (b) of this section, not
to exceed $100,000 for each violation.

(d) Settlements. The Director may
enter into a settlement, with or with-
out conditions, of an enforcement pro-
ceeding at any time if the settlement is
consistent with the objectives of DOE’s
UCNI protection requirements.

(e) Enforcement conference. The Direc-
tor may convene an informal con-
ference to discuss any situation that
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might be a violation of the Act, its sig-
nificance and cause, any correction
taken or not taken by the person, any
mitigating or aggravating cir-
cumstances, and any other useful infor-
mation. The Director may compel a
person to attend the conference. This
conference will not normally be open
to the public and there shall be no
transcript.

(f) Investigations. The Director may
conduct investigations and inspections
relating to the scope, nature and ex-
tent of compliance by a person with
DOE security requirements specified in
these regulations and take such action
as the Director deems necessary and
appropriate to the conduct of the in-
vestigation or inspection, including
signing, issuing and serving subpoenas.

(g) Preliminary notice of violation. (1)
In order to begin a proceeding to im-
pose a civil penalty under this part, the
Director shall notify the person by a
written preliminary notice of violation
sent by certified mail, return receipt
requested, of:

(1) The date, facts, and nature of each
act or omission constituting the al-
leged violation;

(ii) The particular provision of the
regulation or compliance order in-
volved in each alleged violation;

(iii) The proposed remedy for each al-
leged violation, including the amount
of any civil penalty proposed;

(iv) The right of the person to submit
a written reply to the Director within
30 calendar days of receipt of such pre-
liminary notice of violation; and,

(v) The fact that upon failure of the
person to pay any civil penalty im-
posed, the penalty may be collected by
civil action.

(2) A reply to a preliminary notice of
violation must contain a statement of
all relevant facts pertaining to an al-
leged violation. The reply must:

(i) State any facts, explanations, and
arguments that support a denial of the
alleged violation;

(ii) Demonstrate any extenuating cir-
cumstances or other reason why a pro-
posed remedy should not be imposed or
should be mitigated;
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(iii) Discuss the relevant authorities
that support the position asserted, in-
cluding rulings, regulations, interpre-
tations, and previous decisions issued
by DOE;

(iv) Furnish full and complete an-
swers to any questions set forth in the
preliminary notice; and

(v) Include copies of all relevant doc-
uments.

(3) If a person fails to submit a writ-
ten reply within 30 calendar days of re-
ceipt of a preliminary notice of viola-
tion:

(i) The person relinquishes any right
to appeal any matter in the prelimi-
nary notice; and

(ii) The preliminary notice, including
any remedies therein, constitutes a
final order.

(4) The Director, at the request of a
person notified of an alleged violation,
may extend for a reasonable period the
time for submitting a reply or a hear-
ing request letter.

(h) Final notice of violation. (1) If a
person submits a written reply within
30 calendar days of receipt of a prelimi-
nary notice of violation, the Director
must make a final determination
whether the person violated or is con-
tinuing to violate an UCNI security re-
quirement.

(2) Based on a determination by the
Director that a person has violated or
is continuing to violate an UCNI secu-
rity requirement, the Director may
issue to the person a final notice of vio-
lation that concisely states the deter-
mined violation, the amount of any
civil penalty imposed, and further ac-
tions necessary by or available to the
person. The final notice of violation
also must state that the person has the
right to submit to the Director, within
30 calendar days of the receipt of the
notice, a written request for a hearing
under paragraph (i) of this section.

(3) The Director must send a final no-
tice of violation by certified mail, re-
turn receipt requested, within 30 cal-
endar days of the receipt of a reply.

(4) Subject to paragraphs (h)(7) and
(h)(8) of this section, the effect of final
notice shall be:

(i) If a final notice of violation does
not contain a civil penalty, it shall be
deemed a final order 15 days after the
final notice is issued.

§1017.29

(ii) If a final notice of violation con-
tains a civil penalty, the person must
submit to the Director within 30 days
after the issuance of the final notice:

(A) A waiver of further proceedings;
or

(B) A request for an on-the-record
hearing under paragraph (i) of this sec-
tion.

(5) If a person waives further pro-
ceedings, the final notice of violation
shall be deemed a final order enforce-
able against the person. The person
must pay the civil penalty set forth in
the notice of violation within 60 days
of the filing of waiver unless the Direc-
tor grants additional time.

(6) If a person files a request for an
on-the-record hearing, then the hearing
process commences.

(7) The Director may amend the final
notice of violation at any time before
the time periods specified in para-
graphs (h)(4)(i) or (h)(4)(ii) of this sec-
tion expire. An amendment shall add 15
days to the time period under para-
graph (h)(4) of this section.

(8) The Director may withdraw the
final notice of violation, or any part
thereof, at any time before the time pe-
riods specified in paragraphs (h)(4)(i) or
(h)(4)(ii) of this section expire.

(i) Hearing. (1) Any person who re-
ceives a final notice of violation under
paragraph (h) of this section may re-
quest a hearing concerning the allega-
tions contained in the notice. The per-
son must mail or deliver any written
request for a hearing to the Director
within 30 calendar days of receipt of
the final notice of violation.

(2) Upon receipt from a person of a
written request for a hearing, the Di-
rector shall:

(i) Appoint a Hearing Counsel; and

(ii) Select an administrative law
judge appointed under 5 U.S.C. 3105, to
serve as Hearing Officer.

(j) Hearing Counsel.
Counsel:

(1) Represents DOE;

(2) Consults with the person or the
person’s counsel prior to the hearing;

(3) Examines and cross-examines wit-
nesses during the hearing; and

(4) Enters into a settlement of the
enforcement proceeding at any time if

The Hearing
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settlement is consistent with the ob-
jectives of the Act and DOE security
requirements.

(k) Hearing Officer. The Hearing Offi-
cer:

(1) Is responsible for the administra-
tive preparations for the hearing;

(2) Convenes the hearing as soon as is
reasonable;

(3) Administers oaths and affirma-
tions;

(4) Issues subpoenas, at the request of
either party or on the Hearing Officer’s
motion;

(5) Rules on offers of proof and re-
ceives relevant evidence;

(6) Takes depositions or has deposi-
tions taken when the ends of justice
would be served;

(7) Conducts the hearing in a manner
which is fair and impartial;

(8) Holds conferences for the settle-
ment or simplification of the issues by
consent of the parties;

(9) Disposes of procedural requests or
similar matters;

(10) Requires production of docu-
ments; and,

(11) Makes an initial decision under
paragraph (n) of this section.

(1) Rights of the person at the hearing.
The person may:

(1) Testify or present evidence
through witnesses or by documents;

(2) Cross-examine witnesses and
rebut records or other physical evi-
dence, except as provided in paragraph
(m)(4) of this section;

(3) Be present during the entire hear-
ing, except as provided in paragraph
(m)(4) of this section; and

(4) Be accompanied, represented, and
advised by counsel of the person’s
choosing.

(m) Conduct of the hearing. (1) DOE
shall make a transcript of the hearing.

(2) Except as provided in paragraph
(m)(4) of this section, the Hearing Offi-
cer may receive any oral or documen-
tary evidence, but shall exclude irrele-
vant, immaterial, or unduly repetitious
evidence.

(3) Witnesses shall testify under oath
and are subject to cross-examination,
except as provided in paragraph (m)(4)
of this section.

(4) The Hearing Officer must use pro-
cedures appropriate to safeguard and
prevent unauthorized disclosure of
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classified information, UCNI, or any
other information protected from pub-
lic disclosure by law or regulation,
with minimum impairment of rights
and obligations under this part. The
UCNI status shall not, however, pre-
clude information from being intro-
duced into evidence. The Hearing Offi-
cer may issue such orders as may be
necessary to consider such evidence in
camera including the preparation of a
supplemental initial decision to ad-
dress issues of law or fact that arise
out of that portion of the evidence that
is protected.

(5) DOE has the burden of going for-
ward with and of proving by a prepon-
derance of the evidence that the viola-
tion occurred as set forth in the final
notice of violation and that the pro-
posed civil penalty is appropriate. The
person to whom the final notice of vio-
lation has been addressed shall have
the burden of presenting and of going
forward with any defense to the allega-
tions set forth in the final notice of
violation. Each matter of controversy
shall be determined by the Hearing Of-
ficer upon a preponderance of the evi-
dence.

(n) Initial decision. (1) The Hearing Of-
ficer shall issue an initial decision as
soon as practicable after the hearing.
The initial decision shall contain find-
ings of fact and conclusions regarding
all material issues of law, as well as
reasons therefor. If the Hearing Officer
determines that a violation has oc-
curred and that a civil penalty is ap-
propriate, the initial decision shall set
forth the amount of the civil penalty
based on:

(i) The nature, circumstances, ex-
tent, and gravity of the violation or
violations;

(ii) The violator’s ability to pay;

(iii) The effect of the civil penalty on
the person’s ability to do business;

(iv) Any history of prior violations;

(v) The degree of culpability; and,

(vi) Such other matters as justice
may require.

(2) The Hearing Officer shall serve all
parties with the initial decision by cer-
tified mail, return receipt requested.
The initial decision shall include no-
tice that it constitutes a final order of
DOE 30 days after the filing of the ini-
tial decision unless the Secretary files
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a Notice of Review. If the Secretary
files a Notice of Review, he shall file a
final order as soon as practicable after
completing his review. The Secretary,
at his discretion, may order additional
proceedings, remand the matter, or
modify the amount of the civil penalty
assessed in the initial decision. DOE
shall notify the person of the Sec-
retary’s action under this paragraph in
writing by certified mail, return re-
ceipt requested. The person against
whom the civil penalty is assessed by
the final order shall pay the full
amount of the civil penalty assessed in
the final order within 30 days unless
otherwise agreed by the Director.

(0) Collection of penalty. (1) The Sec-
retary may request the Attorney Gen-
eral to institute a civil action to col-
lect a penalty imposed under this sec-
tion.

(2) The Attorney General has the ex-
clusive power to uphold, compromise or
mitigate, or remit any civil penalty
imposed by the Secretary under this
section and referred to the Attorney
General for collection.

(p) Direction to NNSA. (1) Notwith-
standing any other provision of this
part, the NNSA Administrator, rather
than the Director, signs, issues, serves,
or takes the following actions that di-
rect NNSA employees, contractors,
subcontractors, or employees of such
NNSA contractors or subcontractors:

(i) Subpoenas;

(ii) Orders to compel attendance;

(iii) Disclosures of information or
documents obtained during an inves-
tigation or inspection;

(iv) Preliminary notices of violation;
and,

(v) Final notice of violations.

(2) The Administrator shall act after
consideration of the Director’s rec-
ommendation. If the Administrator
disagrees with the Director’s rec-
ommendation, and the disagreement
cannot be resolved by the two officials,
the Director may refer the matter to
the Deputy Secretary for resolution.

§1017.30 Criminal penalty.

Any person who violates section 148
of the Atomic Energy Act or any regu-
lation or order of the Secretary issued
under section 148 of the Atomic Energy
Act, including these regulations, may
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be subject to a criminal penalty under
section 223 of the Atomic Energy Act
(42 U.S.C. 2273). In such case, the Sec-
retary shall refer the matter to the At-
torney General for investigation and
possible prosecution.
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1021.410 Application of categorical exclu-
sions (classes of actions that normally do
not require EAs or EISs).

APPENDIX A TO SUBPART D OF PART 1021—
CATEGORICAL EXCLUSIONS APPLICABLE TO
GENERAL AGENCY ACTIONS

APPENDIX B TO SUBPART D OF PART 1021—
CATEGORICAL EXCLUSIONS APPLICABLE TO
SPECIFIC AGENCY ACTIONS

APPENDIX C TO SUBPART D OF PART 1021—
CLASSES OF ACTIONS THAT NORMALLY RE-
QUIRE EAS BUT NOT NECESSARILY EISS

APPENDIX D TO SUBPART D OF PART 1021—
CLASSES OF ACTIONS THAT NORMALLY RE-
QUIRE EISS

AUTHORITY: 42 U.S.C. 7101 et seq.; 42 U.S.C.
4321 et seq.; 50 U.S.C. 2401 et seq.

SOURCE: 57 FR 15144, Apr. 24, 1992, unless
otherwise noted.

Subpart A—General

§1021.100 Purpose.

The purpose of this part is to estab-
lish procedures that the Department of
Energy (DOE) shall use to comply with
section 102(2) of the National Environ-
mental Policy Act (NEPA) of 1969 (42
U.S.C. 4332(2)) and the Council on Envi-
ronmental Quality (CEQ) regulations
for implementing the procedural provi-
sions of NEPA (40 CFR parts 1500-1508).
This part supplements, and is to be
used in conjunction with, the CEQ Reg-
ulations.

§1021.101 Policy.

It is DOE’s policy to follow the letter
and spirit of NEPA; comply fully with
the CEQ Regulations; and apply the
NEPA review process early in the plan-
ning stages for DOE proposals.

§1021.102 Applicability.

(a) This part applies to all organiza-
tional elements of DOE except the Fed-
eral Energy Regulatory Commission.

(b) This part applies to any DOE ac-
tion affecting the quality of the envi-
ronment of the United States, its terri-
tories or possessions. DOE actions hav-
ing environmental effects outside the
United States, its territories or posses-
sions are subject to the provisions of
Executive Order 12114, ‘“‘Environmental
Effects Abroad of Major Federal Ac-
tions” (3 CFR, 1979 Comp., p. 356; 44 FR
1957, January 4, 1979), DOE guidelines
implementing that Executive Order (46
FR 1007, January 5, 1981), and the De-
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partment of State’s ‘‘Unified Proce-
dures Applicable to Major Federal Ac-
tions Relating to Nuclear Activities
Subject to Executive Order 12114 (44
FR 65560, November 13, 1979).

§1021.103 Adoption of CEQ NEPA reg-
ulations.

DOE adopts the regulations for im-
plementing NEPA published by CEQ at
40 CFR parts 1500 through 1508.

§1021.104 Definitions.

(a) The definitions set forth in 40
CFR part 1508 are referenced and used
in this part.

(b) In addition to the terms defined
in 40 CFR part 1508, the following defi-
nitions apply to this part:

Action means a project, program,
plan, or policy, as discussed at 40 CFR
1508.18, that is subject to DOE’s control
and responsibility. Not included within
this definition are purely ministerial
actions with regard to which DOE has
no discretion. For example, ministerial
actions to implement congressionally
mandated funding for actions not pro-
posed by DOE and as to which DOE has
no discretion (i.e., statutorily man-
dated, congressionally initiated
“passthroughs’).

Advance NOI means a formal public
notice of DOE’s intent to prepare an
EIS, which is published in advance of
an NOI in order to facilitate public in-
volvement in the NEPA process.

American Indian tribe means any In-
dian tribe, band, nation, pueblo, or
other organized group or community,
including any Alaska native entity,
which is recognized as eligible for the
special programs or services provided
by the United States because of their
status as Indians.

Categorical exclusion means a cat-
egory of actions, as defined at 40 CFR
1508.4 and listed in appendix A or B to
subpart D of this part, for which nei-
ther an EA nor an EIS is normally re-
quired.

CE® means the Council on Environ-
mental Quality as defined at 40 CFR
1508.6.

CE® Regulations means the regula-
tions issued by CEQ (40 CFR parts 1500—
1508) to implement the procedural pro-
visions of NEPA.
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CERCLA-excluded petroleum and nat-
ural gas products means petroleum, in-
cluding crude oil or any fraction there-
of, that is not otherwise specifically
listed or designated as a hazardous sub-
stance under section 101(14) of the Com-
prehensive Environmental Response,
Compensation, and Liability Act
(CERCLA) (42 U.S.C. 9601.101(14)) and
natural gas, natural gas liquids, lique-
fied natural gas, or synthetic gas usa-
ble for fuel or of pipeline quality (or
mixtures of natural gas and such syn-
thetic gas).

Contaminant means a substance iden-
tified within the definition of contami-
nant in section 101(33) of CERCLA (42
U.S.C. 9601.101(33)).

Day means a calendar day.

DOE means the U.S. Department of
Energy.

DOE proposal (or proposal) means a
proposal, as discussed at 40 CFR 1508.23
(whether initiated by DOE, another
Federal agency, or an applicant), for an
action, if the proposal requires a DOE
decision.

EA means an environmental assess-
ment as defined at 40 CFR 1508.9.

EIS means an environmental impact
statement as defined at 40 CFR 1508.11,
or, unless this part specifically pro-
vides otherwise, a Supplemental EIS.

EPA means the U.S. Environmental
Protection Agency.

FONSI means a Finding of No Signifi-
cant Impact as defined at 40 CFR
1508.13.

Hazardous substance means a sub-
stance identified within the definition
of hazardous substances in section
101(14) of CERCLA (42 U.S.C.
9601.101(14)). Radionuclides are haz-
ardous substances through their listing
under section 112 of the Clean Air Act
(42 U.S.C. 7412) (40 CFR part 61, subpart
H).

Host state means a state within whose
boundaries DOE proposes an action at
an existing facility or construction or
operation of a new facility.

Host tribe means an American Indian
tribe within whose tribal lands DOE
proposes an action at an existing facil-
ity or construction or operation of a
new facility. For purposes of this defi-
nition, tribal lands means the area of
“Indian country,” as defined in 18
U.S.C. 1151, that is under the tribe’s ju-

§1021.104

risdiction. That section defines Indian
country as:

(i) All land within the limits of any
Indian reservation under the jurisdic-
tion of the United States government,
notwithstanding the issuance of any
patent, and including rights-of-way
running through the reservation;

(ii) All dependent Indian commu-
nities within the borders of the United
States whether within the original or
subsequently acquired territory there-
of, and whether within or without the
limits of a state; and

(iii) All Indian allotments, the Indian
titles to which have not been extin-
guished, including rights-of-way run-
ning through the same.

Interim action means an action con-
cerning a proposal that is the subject
of an ongoing EIS and that DOE pro-
poses to take before the ROD is issued,
and that is permissible under 40 CFR
1506.1: Limitations on actions during
the NEPA process.

Mitigation Action Plan means a docu-
ment that describes the plan for imple-
menting commitments made in a DOE
EIS and its associated ROD, or, when
appropriate, an EA or FONSI, to miti-
gate adverse environmental impacts
associated with an action.

NEPA means the National Environ-
mental Policy Act of 1969 (42 U.S.C.
4321 et seq.).

NEPA document means a DOE NOI,
EIS, ROD, EA, FONSI, or any other
document prepared pursuant to a re-
quirement of NEPA or the CEQ Regula-
tions.

NEPA review means the process used
to comply with section 102(2) of NEPA.

NOI means a Notice of Intent to pre-
pare an EIS as defined at 40 CFR
1508.22.

Notice of Availability means a formal
notice, published in the FEDERAL REG-
ISTER, that announces the issuance and
public availability of a draft or final
EIS. The EPA Notice of Availability is
the official public notification of an
EIS; a DOE Notice of Availability is an
optional notice used to provide infor-
mation to the public.

Pollutant means a substance identi-
fied within the definition of pollutant
in section 101(33) of CERCLA (42 U.S.C.
9601.101(33)).
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Program means a sequence of con-
nected or related DOE actions or
projects as discussed at 40 CFR
1508.18(b)(3) and 1508.25(a).

Programmatic NEPA document means
a broad-scope EIS or EA that identifies
and assesses the environmental im-
pacts of a DOE program; it may also
refer to an associated NEPA document,
such as an NOI, ROD, or FONSI.

Project means a specific DOE under-
taking including actions approved by
permit or other regulatory decision as
well as Federal and federally assisted
activities, which may include design,
construction, and operation of an indi-
vidual facility; research, development,
demonstration, and testing for a proc-
ess or product; funding for a facility,
process, or product; or similar activi-
ties, as discussed at 40 CFR
1508.18(b)(4).

ROD means a Record of Decision as
described at 40 CFR 1505.2.

Scoping means the process described
at 40 CFR 15601.7; ‘“‘public scoping proc-
ess’” refers to that portion of the
scoping process where the public is in-
vited to participate, as described at 40
CFR 1501.7 (a)(1) and (b)(4).

Site-wide NEPA document means a
broad-scope EIS or EA that is pro-
grammatic in nature and identifies and
assesses the individual and cumulative
impacts of ongoing and reasonably
foreseeable future actions at a DOE
site; it may also refer to an associated
NEPA document, such as an NOI, ROD,
or FONSI.

Supplement Analysis means a DOE
document used to determine whether a
supplemental EIS should be prepared
pursuant to 40 CFR 1502.9(c), or to sup-
port a decision to prepare a new EIS.

Supplemental EIS means an EIS pre-
pared to supplement a prior EIS as pro-
vided at 40 CFR 1502.9(c).

The Secretary means the Secretary of
Energy.

[67 FR 15144, Apr. 24, 1992, as amended at 61
FR 36239, July 9, 1996]

§1021.105 Oversight of Agency NEPA
activities.

The General Counsel, or his/her des-
ignee, is responsible for overall review
of DOE NEPA compliance. Further in-
formation on DOE’s NEPA process and
the status of individual NEPA reviews

10 CFR Ch. X (1-1-09 Edition)

may be obtained upon request from the
Office of NEPA Policy and Compliance,
GC-20, Office of the General Counsel,
U.S. Department of Energy, 1000 Inde-
pendence Avenue SW., Washington, DC
20585-0103.

[71 FR 68736, Nov. 28, 2006]

Subpart B—DOE Decisionmaking

§1021.200 DOE planning.

(a) DOE shall provide for adequate
and timely NEPA review of DOE pro-
posals, including those for programs,
policies, projects, regulations, orders,
or legislation, in accordance with 40
CFR 1501.2 and this section. In its plan-
ning for each proposal, DOE shall in-
clude adequate time and funding for
proper NEPA review and for prepara-
tion of anticipated NEPA documents.

(b) DOE shall begin its NEPA review
as soon as possible after the time that
DOE proposes an action or is presented
with a proposal.

(c) DOE shall determine the level of
NEPA review required for a proposal in
accordance with §1021.300 and subpart
D of this part.

(d) During the development and con-
sideration of a DOE proposal, DOE
shall review any relevant planning and
decisionmaking documents, whether
prepared by DOE or another agency, to
determine if the proposal or any of its
alternatives are considered in a prior
NEPA document. If so, DOE shall con-
sider adopting the existing document,
or any pertinent part thereof, in ac-
cordance with 40 CFR 1506.3.

§1021.210 DOE decisionmaking.

(a) For each DOE proposal, DOE shall
coordinate its NEPA review with its
decisionmaking. Sections 1021.211
through 1021.214 of this part specify
how DOE will coordinate its NEPA re-
view with decision points for certain
types of proposals (40 CFR 1505.1(b)).

(b) DOE shall complete its NEPA re-
view for each DOE proposal before
making a decision on the proposal (e.g.,
normally in advance of, and for use in
reaching, a decision to proceed with de-
tailed design), except as provided in 40
CFR 1506.1 and §§1021.211 and 1021.216 of
this part.
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(c) During the decisionmaking proc-
ess for each DOE proposal, DOE shall
consider the relevant NEPA docu-
ments, public and agency comments (if
any) on those documents, and DOE re-
sponses to those comments, as part of
its consideration of the proposal (40
CFR 1505.1(d)) and shall include such
documents, comments, and responses
as part of the administrative record (40
CFR 1505.1(c)).

(d) If an EIS or EA is prepared for a
DOE proposal, DOE shall consider the
alternatives analyzed in that EIS or
EA before rendering a decision on that
proposal; the decision on the proposal
shall be within the range of alter-
natives analyzed in the EA or EIS (40
CFR 1505.1(e)).

(e) When DOE uses a broad decision
(such as one on a policy or program) as
a basis for a subsequent narrower deci-
sion (such as one on a project or other
site-specific proposal), DOE may use
tiering (40 CFR 1502.20) and incorpora-
tion of material by reference (40 CFR
1502.21) in the NEPA review for the sub-
sequent narrower proposal.

§1021.211 Interim actions: Limitations
on actions during the NEPA proc-
ess.

While DOE is preparing an EIS that
is required under §1021.300(a) of this
part, DOE shall take no action con-
cerning the proposal that is the subject
of the EIS before issuing an ROD, ex-
cept as provided at 40 CFR 1506.1. Ac-
tions that are covered by, or are a part
of, a DOE proposal for which an EIS is
being prepared shall not be categori-
cally excluded under subpart D of these
regulations unless they qualify as in-
terim actions under 40 CFR 1506.1.

§1021.212 Research, development,
demonstration, and testing.

(a) This section applies to the adop-
tion and application of programs that
involve research, development, dem-
onstration, and testing for new tech-
nologies (40 CFR 1502.4(c)(3)). Adoption
of such programs might also lead to
commercialization or other broad-scale
implementation by DOE or another en-
tity.

(b) For any proposed program de-
scribed in paragraph (a) of this section,
DOE shall begin its NEPA review (if

§1021.213

otherwise required by this part) as
soon as environmental effects can be
meaningfully evaluated, and before
DOE has reached the level of invest-
ment or commitment likely to deter-
mine subsequent development or re-
strict later alternatives, as discussed
at 40 CFR 1502.4(c)(3).

(c) For subsequent phases of develop-
ment and application, DOE shall pre-
pare one or more additional NEPA doc-
uments (if otherwise required by this
part).

§1021.213 Rulemaking.

(a) This section applies to regula-
tions promulgated by DOE.

(b) DOE shall begin its NEPA review
of a proposed rule (if otherwise re-
quired by this part) while drafting the
proposed regulation, and as soon as en-
vironmental effects can be meaning-
fully evaluated.

(c) DOE shall include any relevant
NEPA documents, public and agency
comments (if any) on those documents,
and DOE responses to those comments,
as part of the administrative record (40
CFR 1505.1(c)).

(d) If an EIS is required, DOE will
normally publish the draft EIS at the
time it publishes the proposed rule (40
CFR 1502.5(d)). DOE will normally com-
bine any public hearings required for a
proposed rule with the public hearings
required on the draft EIS under
§1021.313 of this part. The draft EIS
need not accompany notices of inquiry
or advance notices of proposed rule-
making that DOE may use to gather
information during early stages of reg-
ulation development. When engaged in
rulemaking for the purpose of pro-
tecting the public health and safety,
DOE may issue the final rule simulta-
neously with publication of the EPA
Notice of Availability of the final EIS
in accordance with 40 CFR 1506.10(b).

(e) If an EA is required, DOE will nor-
mally complete the EA and issue any
related FONSI prior to or simulta-
neously with issuance of the proposed
rule; however, if the EA leads to prepa-
ration of an EIS, the provisions of
paragraph (d) of this section shall
apply.
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§1021.214 Adjudicatory proceedings.

(a) This section applies to DOE pro-
posed actions that involve DOE adju-
dicatory proceedings, excluding judi-
cial or administrative civil or criminal
enforcement actions.

(b) DOE shall complete its NEPA re-
view (if otherwise required by this
part) before rendering any final adju-
dicatory decision. If an EIS is required,
the final EIS will normally be com-
pleted at the time of or before final
staff recommendation, in accordance
with 40 CFR 1502.5(c).

(c) DOE shall include any relevant
NEPA documents, public and agency
comments (if any) on those documents,
and DOE responses to those comments,
as part of the administrative record (40
CFR 1505.1(c)).

§1021.215 Applicant process.

(a) This section applies to actions
that involve application to DOE for a
permit, license, exemption or alloca-
tion, or other similar actions, unless
the action is categorically excluded
from preparation of an EA or EIS
under subpart D of this part.

(b) The applicant shall:

(1) Consult with DOE as early as pos-
sible in the planning process to obtain
guidance with respect to the appro-
priate level and scope of any studies or
environmental information that DOE
may require to be submitted as part of,
or in support of, the application;

(2) Conduct studies that DOE deems
necessary and appropriate to determine
the environmental impacts of the pro-
posed action;

(3) Consult with appropriate Federal,
state, regional and local agencies,
American Indian tribes and other po-
tentially interested parties during the
preliminary planning stages of the pro-
posed action to identify environmental
factors and permitting requirements;

(4) Notify DOE as early as possible of
other Federal, state, regional, local or
American Indian tribal actions re-
quired for project completion to allow
DOE to coordinate the Federal environ-
mental review, and fulfill the require-
ments of 40 CFR 1506.2 regarding elimi-
nation of duplication with state and
local procedures, as appropriate;

(5) Notify DOE of private entities and
organizations interested in the pro-
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posed undertaking, in order that DOE
can consult, as appropriate, with these
parties in accordance with 40 CFR
1501.2(d)(2); and

(6) Notify DOE if, before DOE com-
pletes the environmental review, the
applicant plans to take an action that
is within DOE’s jurisdiction that may
have an adverse environmental impact
or limit the choice of alternatives. If
DOE determines that the action would
have an adverse environmental impact
or would limit the choice of reasonable
alternatives under 40 CFR 1506.1(a),
DOE will promptly notify the applicant
that DOE will take appropriate action
to ensure that the objectives and pro-
cedures of NEPA are achieved in ac-
cordance with 40 CFR 1506.1(b).

(c) For major categories of DOE ac-
tions involving a large number of ap-
plicants, DOE may prepare and make
available generic guidance describing
the recommended level and scope of en-
vironmental information that appli-
cants should provide.

(d) DOE shall begin its NEPA review
(if otherwise required by this part) as
soon as possible after receiving an ap-
plication described in paragraph (a) of
this section, and shall independently
evaluate and verify the accuracy of in-
formation received from an applicant
in accordance with 40 CFR 1506.5(a). At
DOE’s option, an applicant may pre-
pare an EA in accordance with 40 CFR
1506.5(b). If an EIS is prepared, the EIS
shall be prepared by DOE or by a con-
tractor that is selected by DOE and
that may be funded by the applicant, in
accordance with 40 CFR 1506.5(c). The
contractor shall provide a disclosure
statement in accordance with 40 CFR
1506.5(c), as discussed in §1021.312(b)(4)
of this part. DOE shall complete any
NEPA documents (or evaluation of any
EA prepared by the applicant) before
rendering a final decision on the appli-
cation and shall consider the NEPA
document in reaching its decision, as
provided in §1021.210 of this part.

§1021.216 Procurement, financial as-
sistance, and joint ventures.

(a) This section applies to DOE com-
petitive and limited-source procure-
ments, to awards of financial assist-
ance by a competitive process, and to
joint ventures entered into as a result
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of competitive solicitations, unless the
action is categorically excluded from
preparation of an EA or EIS under sub-
part D of this part. Paragraphs (b), (c),
and (i) of this section apply as well to
DOE sole-source procurements of sites,
systems, or processes, to noncompeti-
tive awards of financial assistance, and
to sole-source joint ventures, unless
the action is categorically excluded
from preparation of an EA or EIS
under subpart D of this part.

(b) When relevant in DOE’s judg-
ment, DOE shall require that offeror’s
submit environmental data and anal-
yses as a discrete part of the offeror’s
proposal. DOE shall specify in its solic-
itation document the type of informa-
tion and level of detail for environ-
mental data and analyses so required.
The data will be limited to those rea-
sonably available to offerors.

(c) DOE shall independently evaluate
and verify the accuracy of environ-
mental data and analyses submitted by
offerors.

(d) For offers in the competitive
range, DOE shall prepare and consider
an environmental critique before the
selection.

(e) The environmental critique will
be subject to the confidentiality re-
quirements of the procurement process.

(f) The environmental critique will
evaluate the environmental data and
analyses submitted by offerors; it may
also evaluate supplemental informa-
tion developed by DOE as necessary for
a reasoned decision.

(g) The environmental critique will
focus on environmental issues that are
pertinent to a decision on proposals
and will include:

(1) A brief discussion of the purpose
of the procurement and each offer, in-
cluding any site, system, or process
variations among the offers having en-
vironmental implications;

(2) A discussion of the salient charac-
teristics of each offeror’s proposed site,
system, or process as well as alter-
native sites, systems, or processes;

(3) A brief comparative evaluation of
the potential environmental impacts of
the offers, which will address direct
and indirect effects, short-term and
long-term effects, proposed mitigation
measures, adverse effects that cannot
be avoided, areas where important en-

§1021.216

vironmental information is incomplete
and unavailable, unresolved environ-
mental issues and practicable miti-
gating measures not included in the
offeror’s proposal; and

(4) To the extent known for each
offer, a list of Federal, Tribal, state,
and local government permits, li-
censes, and approvals that must be ob-
tained.

(h) DOE shall prepare a publicly
available environmental synopsis,
based on the environmental critique, to
document the consideration given to
environmental factors and to record
that the relevant environmental con-
sequences of reasonable alternatives
have been evaluated in the selection
process. The synopsis will not contain
business, confidential, trade secret or
other information that DOE otherwise
would not disclose pursuant to 18
U.S.C. 1905, the confidentiality require-
ments of the competitive procurement
process, b U.S.C. 552(b) and 41 U.S.C.
423. To assure compliance with this re-
quirement, the synopsis will not con-
tain data or other information that
may in any way reveal the identity of
offerors. After a selection has been
made, the environmental synopsis shall
be filed with EPA, shall be made pub-
licly available, and shall be incor-
porated in any NEPA document pre-
pared under paragraph (i) of this sec-
tion.

(i) If an EA or EIS is required, DOE
shall prepare, consider and publish the
EA or EIS in conformance with the
CEQ Regulations and other provisions
of this part before taking any action
pursuant to the contract or award of fi-
nancial assistance (except as provided
at 40 CFR 1506.1 and §1021.211 of this
part). If the NEPA process is not com-
pleted before the award of the contract,
financial assistance, or joint venture,
then the contract, financial assistance,
or joint venture shall be contingent on
completion of the NEPA process (ex-
cept as provided at 40 CFR 1506.1 and
§1021.211 of this part). DOE shall phase
subsequent contract work to allow the
NEPA review process to be completed
in advance of a go/no-go decision.
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Subpart C—Implementing
Procedures

§1021.300 General requirements.

(a) DOE shall determine, under the
procedures in the CEQ Regulations and
this part, whether any DOE proposal:

(1) Requires preparation of an EIS;

(2) Requires preparation of an EA; or

(3) Is categorically excluded from
preparation of either an EIS or an EA.

DOE shall prepare any pertinent docu-
ments as required by NEPA, the CEQ
Regulations, or this part.

(b) Notwithstanding any other provi-
sion of these regulations, DOE may
prepare a NEPA document for any DOE
action at any time in order to further
the purposes of NEPA. This may be
done to analyze the consequences of
ongoing activities, support DOE plan-
ning, assess the need for mitigation,
fully disclose the potential environ-
mental consequences of DOE actions,
or for any other reason. Documents
prepared under this paragraph shall be
prepared in the same manner as DOE
documents prepared under paragraph
(a) of this section.

§1021.301 Agency review and public
participation.

(a) DOE shall make its NEPA docu-
ments available to other Federal agen-
cies, states, local governments, Amer-
ican Indian tribes, interested groups,
and the general public, in accordance
with 40 CFR 1506.6, except as provided
in §1021.340 of this part.

(b) Wherever feasible, DOE NEPA
documents shall explain technical, sci-
entific, or military terms or measure-
ments using terms familiar to the gen-
eral public, in accordance with 40 CFR
1502.8.

(c) DOE shall notify the host state
and host tribe of a DOE determination
to prepare an EA or EIS for a DOE pro-
posal, and may notify any other state
or American Indian tribe that, in
DOE’s judgment, may be affected by
the proposal.

(d) DOE shall provide the host state
and host tribe with an opportunity to
review and comment on any DOE EA
prior to DOE’s approval of the EA. DOE
may also provide any other state or
American Indian tribe with the same
opportunity if, in DOE’s judgment, the
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state or tribe may be affected by the
proposed action. At DOE’s discretion,
this review period shall be from 14 to 30
days. DOE shall consider all comments
received from a state or tribe during
the review period before approving or
modifying the EA, as appropriate. If all
states and tribes afforded this oppor-
tunity for preapproval review waive
such opportunity, or provide a response
before the end of the comment period,
DOE may proceed to approve or take
other appropriate action on the EA be-
fore the end of the review period.

(e) Paragraphs (c¢) and (d) of this sec-
tion shall not apply to power mar-
keting actions, such as rate-setting, in
which a state or American Indian tribe
is a customer, or to any other cir-
cumstances where DOE determines
that such advance information could
create a conflict of interest.

§1021.310 Environmental impact state-
ments.

DOE shall prepare and circulate EISs
and related RODs in accordance with
the requirements of the CEQ Regula-
tions, as supplemented by this subpart.
DOE shall include in draft and final
EISs a disclosure statement executed
by any contractor (or subcontractor)
under contract with DOE to prepare
the EIS document, in accordance with
40 CFR 1506.5(c).

[61 FR 36239, July 9, 1996]

§1021.31_1 Notice of
scoping.

(a) DOE shall publish an NOI in the
FEDERAL REGISTER in accordance with
40 CFR 1501.7 and containing the ele-
ments specified in 40 CFR 1508.22 as
soon as practicable after a decision is
made to prepare an EIS. However, if
there will be a lengthy period of time
between its decision to prepare an EIS
and the time of actual preparation,
DOE may defer publication of the NOI
until a reasonable time before pre-
paring the EIS, provided that DOE al-
lows a reasonable opportunity for in-
terested parties to participate in the
EIS process. Through the NOI, DOE
shall invite comments and suggestions
on the scope of the EIS. DOE shall dis-
seminate the NOI in accordance with 40
CFR 1506.6.

intent and
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(b) If there will be a lengthy delay be-
tween the time DOE has decided to pre-
pare an EIS and the beginning of the
public scoping process, DOE may pub-
lish an Advance NOI in the FEDERAL
REGISTER to provide an early oppor-
tunity to inform interested parties of
the pending EIS or to solicit early pub-
lic comments. This Advance NOI does
not serve as a substitute for the NOI
provided for in paragraph (a) of this
section.

(c) Publication of the NOI in the FED-
ERAL REGISTER shall begin the public
scoping process. The public scoping
process for a DOE EIS shall allo