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under any exemption of the FOIA. Any
statement that the submitter provides
under this paragraph (d) may be sub-
ject to disclosure under the FOIA.

(e) Notice of intent to disclose. The OCC
considers carefully a submitter’s objec-
tion and specific grounds for nondisclo-
sure prior to determining whether to
disclose the requested information. If
the OCC decides to disclose informa-
tion over the objection of the sub-
mitter, the OCC provides to the sub-
mitter, with a copy to the requester, a
written notice that includes:

(1) A statement of the OCC’s reasons
for not sustaining the submitter’s ob-
jections to disclosure;

(2) A description of the information
to be disclosed;

(3) The anticipated disclosure date,
which is not less than 10 business days
after the OCC mails the written notice
required under this paragraph (e); and

(4) A statement that the submitter
must notify the OCC immediately if
the submitter intends to seek injunc-
tive relief.

(f) Notice of requester’s lawsuit. When-
ever the OCC receives service of proc-
ess indicating that a requester has
brought suit seeking to compel the
OCC to disclose information covered by
paragraph (b)(1) of this section, the
OCC promptly notifies the submitter.

§4.17 Fees for services.

(a) Definitions. For purposes of this
section, the following definitions
apply:

(1) Actual costs means those expendi-
tures that the OCC incurs in providing
services (including searching for, re-
viewing, and duplicating records) in re-
sponse to a request for records under
§4.15.

(2) Search means the process of locat-
ing a record in response to a request,
including page-by-page or line-by-line
identification of material within a
record. The OCC may perform a search
manually or by electronic means.

(3) Review means the process of exam-
ining a record located in response to a
request to determine which portions of
that record should be released. It also
includes processing a record for disclo-
sure.

(4) Duplication means the process of
copying a record in response to a re-
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quest. A copy may take the form of a
paper copy, microform, audiovisual
materials, or machine readable mate-
rial (e.g., magnetic tape or disk),
among others.

() Commercial use requester means a
person who seeks records for a use or
purpose that furthers the commercial,
trade, or profit interests of the re-
quester or the person on whose behalf
the request is made.

(6) Educational institution requester
means a person who seeks records on
behalf of a public or private edu-
cational institution, including a pre-
school, an elementary or secondary
school, an institution of undergraduate
or graduate higher education, an insti-
tution of professional education, or an
institution of vocational education
that operates a program of scholarly
research.

(T) Noncommercial scientific institution
requester means a person who is not a
‘“‘commercial use requester,” as that
term is defined in paragraph (a)(5) of
this section, and who seeks records on
behalf of an institution operated solely
for the purpose of conducting scientific
research, the results of which are not
intended to promote any particular
product or industry.

(8) Requester who is a representative of
the news media means a person who
seeks records for the purpose of gath-
ering news (i.e., information about cur-
rent events or of current interest to
the public) on behalf of, or a free-lance
journalist who reasonably expects to
have his or her work product published
or broadcast by, an entity organized
and operated to publish or broadcast
news to the public.

(b) Fees—(1) General. The hourly and
per page rate that the OCC generally
charges requesters is set forth in the
““Notice of Comptroller of the Currency
Fees” (Notice) described in 12 CFR 8.8.
Any interested person may request a
copy of the Notice from the OCC by
mail or may obtain a copy at the loca-
tion described in §4.14(c). The OCC may
contract with a commercial service to
search for, duplicate, or disseminate
records, provided that the OCC deter-
mines that the fee assessed upon a re-
quester is no greater than if the OCC
performed the tasks itself. The OCC
does not contract out responsibilities
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that the FOIA provides that the OCC
alone may discharge, such as deter-
mining the applicability of an exemp-
tion or whether to waive or reduce a
fee.

(2) Fee categories. The OCC assesses a
fee based on the fee category in which
the OCC places the requester. If the re-
quest states how the requester intends
to use the requested records (see
§4.15(c)(1)(iv)), the OCC may place the
requester in a lower fee category; oth-
erwise, the OCC categorizes the re-
quester as a ‘‘commercial use re-
quester.” If the OCC reasonably doubts
the requester’s stated intended use, or
if that use is not clear from the re-
quest, the OCC may place the requester
in the ‘‘commercial use’” category or
may seek additional clarification. The
fee categories are as follows:

(i) Commercial use requesters. The OCC
assesses a fee for a requester in this
category for the actual cost of search,
review, and duplication. A requester in
this category does not receive any free
search, review, or duplication services.

(i1) Educational institution requesters,
noncommercial scientific institution re-
questers, and requesters who are rep-
resentatives of the news media. The OCC
assesses a fee for a requester in this
category for the actual cost of duplica-
tion. A requester in this category re-
ceives 100 free pages.

(iii) All other requesters. The OCC as-
sesses a fee for a requester who does
not fit into either of the above cat-
egories for the actual cost of search
and duplication. A requester in this
category receives 100 free pages and
two hours of free search time.

(3) Special services. The OCC may, in
its discretion, accommodate a request
for special services. The OCC may re-
cover the actual cost of providing any
special services.

(4) Waiving or reducing a fee. The OCC
may waive or reduce a fee under this
section whenever, in its opinion, disclo-
sure of records is in the public interest
because the disclosure:

(i) Is likely to contribute signifi-
cantly to public understanding of the
operations or activities of the govern-
ment; and

(ii) Is not primarily in the commer-
cial interest of the requester.
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(5) Fee for unsuccessful search. The
OCC may assess a fee for time spent
searching for records, even if the OCC
does not locate the records requested.

(c) Payment of fees—(1) General. The
OCC generally assesses a fee when it
delivers the records in response to the
request, if any. A requester must send
payment within 30 calendar days of the
billing date to the Communications Di-
vision, Office of the Comptroller of the
Currency, 2560 E Street, SW., Wash-
ington, DC 20219.

(2) Fee likely to exceed $25. If the OCC
estimates that a fee is likely to exceed
$25, the OCC notifies the requester of
the estimated fee, unless the requester
has indicated in advance a willingness
to pay a fee as high as the estimated
fee. If so notified by the OCC, the re-
quester may confer with OCC employ-
ees to revise the request to reflect a
lower fee.

(3) Fee likely to exceed $250. If the OCC
estimates that a fee is likely to exceed
$250, the OCC notifies the requester of
the estimated fee. In this cir-
cumstance, the OCC may require, as a
condition to processing the request,
that the requester:

(i) Provide satisfactory assurance of
full payment, if the requester has a his-
tory of prompt payment; or

(ii) Pay the estimated fee in full, if
the requester does not have a history
of prompt payment.

(4) Failure to pay a fee. If the re-
quester fails to pay a fee within 30 days
of the date of the billing, the OCC may
require, as a condition to processing
any further request, that the requester
pay any unpaid fee, plus interest (as
provided in paragraph (c)(5) of this sec-
tion), and any estimated fee in full for
that further request.

(5) Interest on unpaid fee. The OCC
may assess interest charges on an un-
paid fee beginning on the 31st day fol-
lowing the billing date. The OCC
charges interest at the rate prescribed
in 31 U.S.C. 3717.

(d) Tolling of time limits. Under the
circumstances described in paragraphs
(¢) (2), (3), and (4) of this section, the
time limits set forth in §4.15(f) (i.e., 10
business days from the receipt of a re-
quest for records and 20 business days
from the receipt of an administrative
appeal, plus any permissible extension)
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begin only after the OCC receives a re-
vised request under paragraph (c)(2) of
this section, an assurance of payment
under paragraph (c)(3)(i) of this sec-
tion, or the required payments under
paragraph (c)(3)(i) or (c)(4) of this sec-
tion.

(e) Aggregating requests. When the
OCC reasonably believes that a re-
quester or group of requesters is at-
tempting to break a request into a se-
ries of requests for the purpose of evad-
ing the assessment of a fee, the OCC
may aggregate the requests and assess
a fee accordingly.

Subpart C—Release of Non-Public
OCC Information

§4.31 Purpose and scope.

(a) Purpose. The purposes of this sub-
part are to:

(1) Afford an orderly mechanism for
the OCC to process expeditiously re-
quests for non-public OCC information;
to address the release of non-public
OCC information without a request;
and, when appropriate, for the OCC to
assert evidentiary privileges in litiga-
tion;

(2) Recognize the public’s interest in
obtaining access to relevant and nec-
essary information and the counter-
vailing public interest of maintaining
the effectiveness of the OCC super-
visory process and appropriate con-
fidentiality of OCC supervisory infor-
mation;

(3) Ensure that the OCC’s informa-
tion is used in a manner that supports
the public interest and the interests of
the OCC;

(4) Ensure that OCC resources are
used in the most efficient manner con-
sistent with the OCC’s statutory mis-
sion;

(5) Minimize burden on national
banks, the public, and the OCC;

(6) Limit the expenditure of govern-
ment resources for private purposes;
and

(7) Maintain the OCC’s impartiality
among private litigants.

(b) Scope. (1) This subpart applies to
requests for, and dissemination of, non-
public OCC information, including re-
quests for records or testimony arising
out of civil lawsuits and administrative
proceedings to which the OCC is not a
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party and the release of non-public
OCC information without a specific re-
quest. Lawsuits and administrative
proceedings to which the OCC is not a
party include proceedings in which a
Federal agency is a party in opposition
to the private requester.

(2) This subpart does not apply to:

(i) A request for a record or testi-
mony in a proceeding in which the OCC
is a party; or

(ii) A request for a record that is re-
quired to be disclosed under the Free-
dom of Information Act (FOIA) (b
U.S.C. 552), as described in §4.12.

(3) A request for a record or testi-
mony made by the Board of Governors
of the Federal Reserve System, the
Federal Deposit Insurance Corporation,
a government agency of the United
States or a foreign government, a state
agency with authority to investigate
violations of criminal law, or a state
bank regulatory agency is governed
solely by §4.37(c).

[60 FR 57322, Nov. 15, 1995, as amended at 63
FR 62929, Nov. 10, 1998; 64 FR 29216, June 1,
1999]

§4.32 Definitions.

(a) Complete request means a request
containing sufficient information to
allow the OCC to make an informed de-
cision.

(b) Non-public OCC information. Non-
public OCC information:

(1) Means information that the OCC
is not required to release under the
FOIA (5 U.S.C. 552) or that the OCC has
not yet published or made available
pursuant to 12 U.S.C. 1818(u) and in-
cludes:

(i) A record created or obtained by
the OCC in connection with the OCC’s
performance of its responsibilities,
such as a record concerning super-
vision, licensing, regulation, and exam-
ination of a national bank, a bank
holding company, or an affiliate;

(ii) A record compiled by the OCC in
connection with the OCC’s enforcement
responsibilities;

(iii) A report of examination, super-
visory correspondence, an investiga-
tory file compiled by the OCC in con-
nection with an investigation, and any
internal agency memorandum, whether
the information is in the possession of
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