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(b) You are exempt from the require-
ments to obtain SBA’s prior approval 
for: 

(1) A decrease in your Regulatory 
Capital of more than two percent under 
§ 107.585 (but not below the minimum 
required under the Act or these regula-
tions). You must report the reduction 
to SBA within 30 days. 

(2) Disposition of any asset to your 
Associate under § 107.885. 

(3) A contract to employ an Invest-
ment Adviser/Manager under § 107.510. 
However, you must notify SBA of the 
Management Expenses to be incurred 
under such contract, or of any subse-
quent material changes in such Man-
agement Expenses, within 30 days of 
execution. In order to become eligible 
for Leverage, you must have the con-
tract approved by SBA. 

(4) Your initial Management Ex-
penses under § 107.140 and increases in 
your Management Expenses under 
§ 107.520. However, you must have your 
Management Expenses approved by 
SBA in order to become eligible for Le-
verage. 

(5) Options obtained from a Small 
Business by your management or em-
ployees under § 107.815(b). 

(c) You are exempt from the require-
ment in § 107.680 to obtain SBA’s post 
approval of new directors and new offi-
cers, other than your chief operating 
officer. However, you must notify SBA 
of the new directors or officers within 
30 days, and you must have all direc-
tors and officers approved by SBA in 
order to become eligible for Leverage. 

Subpart I—SBA Financial Assist-
ance for Licensees (Lever-
age) 

GENERAL INFORMATION ABOUT 
OBTAINING LEVERAGE 

§ 107.1100 Types of Leverage and ap-
plication procedures. 

(a) Types of Leverageable available. 
You may apply for Leverage from SBA 
in one or both of the following forms: 

(1) The purchase or guarantee of your 
Debentures. 

(2) The purchase or guarantee of your 
Participating Securities. 

(b) Applying for Leverage. The Lever-
age application process has two parts. 

You must first apply for SBA’s condi-
tional commitment to reserve a spe-
cific amount of Leverage for your fu-
ture use. Yu may then apply to draw 
down Leverage against the commit-
ment. See §§ 107.1200 through 107.1240. 

(c) Where to send your application. 
Send all Leverage applications to SBA, 
Investment Division, 409 Third Street, 
S.W., Washington, DC 20416. 

[63 FR 5868, Feb. 5, 1998, as amended at 64 FR 
70996, Dec. 20, 1999] 

§ 107.1120 General eligibility require-
ments for Leverage. 

To be eligible for Leverage, you 
must: 

(a) Demonstrate a need for Leverage, 
evidenced by your investment activity 
and a lack of sufficient funds for in-
vestment. For your first issuance of 
Leverage, if you have invested at least 
50 percent of your Leverageable Cap-
ital, you are presumed to lack suffi-
cient funds for investment. 

(b) Have adequate Private Capital to 
satisfy the requirements for financial 
viability under § 107.200. 

(c) Meet the minimum capital re-
quirements of § 107.210, subject to the 
following additional conditions: 

(1) If you were licensed after Sep-
tember 30, 1996 under the exception in 
§ 107.210(a)(1), you will not be eligible 
for Leverage until you have Regulatory 
Capital of at least $5,000,000. 

(2) If you were licensed on or before 
September 30, 1996, and have Regu-
latory Capital of less than $5,000,000 
(less than $10,000,000 if you wish to 
issue Participating Securities): 

(i) You must certify in writing that 
at least 50 percent of the aggregate dol-
lar amount of your Financings ex-
tended after September 30, 1996 will be 
provided to Smaller Enterprises (as de-
fined in § 107.710(a)); and 

(ii) You must demonstrate to SBA’s 
satisfaction that the approval of Lever-
age will not create or contribute to an 
unreasonable risk of default or loss to 
the United States government, based 
on such measurements of profitability 
and financial viability as SBA deems 
appropriate. 

(d) Certify, if applicable, that you 
will satisfy the requirement in 
§ 107.710(d) to provide Financing to 
Smaller Enterprises. 
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(e) Certify in writing that you are in 
compliance with the requirement to fi-
nance Smaller Enterprises in 
§ 107.710(b). 

(f) Show, to the satisfaction of SBA, 
that your management is qualified and 
has the knowledge, experience, and ca-
pability necessary for investing in the 
types of businesses contemplated by 
the Act, the regulations in this part 
and your business plan. 

(g) Be in compliance with the regula-
tions in this part. 

(h) If required by SBA, have your 
Control Person(s) assume, in writing, 
personal responsibility for your Lever-
age, effective only if such Control Per-
son(s) participate (directly or indi-
rectly) in a transfer of Control not ap-
proved by SBA. 

[61 FR 3189, Jan. 31, 1996, as amended at 63 
FR 5868, Feb. 5, 1998; 64 FR 70996, Dec. 20, 
1999] 

§ 107.1130 Leverage fees and addi-
tional charges payable by Licensee. 

(a) Leverage fee. You must pay a le-
verage fee to SBA for each issuance of 
a Debenture or Participating Security. 
The fee is 3 percent of the face amount 
of the Leverage issued. 

(b) Payment of leverage fee. (1) If you 
issue a Debenture or Participating Se-
curity to repay or redeem existing Le-
verage, you must pay the leverage fee 
before SBA will guarantee or purchase 
the new Leverage security. 

(2) If you issue a Debenture or Par-
ticipating Security that is not used to 
repay or redeem existing Leverage, 
SBA will deduct the leverage fee from 
the proceeds remitted to you, unless 
you prepaid the fee under § 107.1210. 

(c) Refundability. The leverage fee is 
not refundable under any cir-
cumstances. 

(d) Additional charge for Leverage.—(1) 
Debentures. You must pay to SBA a 
Charge of 1 percent per annum on the 
outstanding amount of your Deben-
tures issued on or after October 1, 1996, 
payable under the same terms and con-
ditions as the interest on the Deben-
tures. This Charge does not apply to 
Debentures issued pursuant to a Lever-
age commitment obtained from SBA 
on or before September 30, 1996. 

(2) Participating Securities. You must 
pay to SBA a Charge of 1 percent per 

annum on the outstanding amount of 
your Participating Securities issued on 
or after October 1, 1996, payable under 
the same terms and conditions as the 
Prioritized Payments on the Partici-
pating Securities. This Charge does not 
apply to Participating Securities 
issued pursuant to a Leverage commit-
ment obtained from SBA on or before 
September 30, 1996. 

(e) Other Leverage fees. SBA may es-
tablish a fee structure for services per-
formed by the CRA. SBA will not col-
lect any fee for its guarantee of TCs. 

[61 FR 3189, Jan. 31, 1996, as amended at 63 
FR 5868, Feb. 5, 1998] 

§ 107.1140 Licensee’s acceptance of 
SBA remedies under §§ 107.1800 
through 107.1820. 

If you issue Leverage after April 25, 
1994, you automatically agree to the 
terms and conditions in §§ 107.1800 
through 107.1820 as they exist at the 
time of issuance. The effect of these 
terms and conditions is the same as if 
they were fully incorporated in the 
terms of your Leverage. 

MAXIMUM AMOUNT OF LEVERAGE FOR 
WHICH A LICENSEE IS ELIGIBLE 

§ 107.1150 Maximum amount of Lever-
age for a Section 301(c) Licensee. 

(a) Maximum amount of Leverage—(1) 
Amounts before indexing. If you are a 
Section 301(c) Licensee, the following 
table shows the maximum amount of 
Leverage you may have outstanding at 
any time, subject to the indexing ad-
justment set forth in paragraph (a)(2) 
of this section: 

If your leverageable capital is: Then your maximum leverage 
is: 

(1) Not over $17,500,000 ...... 300 percent of Leverageable 
Capital 

(2) Over $17,500,000 but not 
over $35,100,000.

$52,500,000 + [2 × 
(Leverageable Capital 
¥$17,500,000)] 

(3) Over $35,100,000 but not 
over $52,600,000.

$87,700,000 + (Leverageable 
Capital ¥$35,100,000) 

(4) Over $52,600,000 ............ $105,200,000 

(2) Indexing of maximum amount of Le-
verage. SBA will adjust the amounts in 
paragraph (a) of this section annually 
to reflect increases through September 
in the Consumer Price Index published 
by the Bureau of Labor Statistics. SBA 
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will publish the indexed maximum Le-
verage amounts each year in a Notice 
in the FEDERAL REGISTER. 

(b) Exceptions to maximum Leverage 
provisions—(1) Licensees under Common 
Control. Two or more Licensees under 
Common Control may have aggregate 
outstanding Leverage over $105,200,000 
(subject to indexing as set forth in 
paragraph (a)(2) of this section) only if 
SBA gives them permission to do so. 
SBA may grant such permission on a 
case-by-case basis only. SBA may im-
pose any terms and conditions SBA 
considers appropriate to minimize its 
risk of loss in the event of default. 

(2) Licensees with excess Leverage 
issued before March 31, 1993. If you had 
outstanding Debentures on March 31, 
1993 that exceeded 300 percent of your 
Leverageable Capital: 

(i) You do not have to prepay the ex-
cess amount. 

(ii) You may apply for an additional 
Debenture guarantee or Participating 
Security guarantee if you use the pro-
ceeds solely to pay the amount due at 
maturity on a Debenture issued before 
March 31, 1993. The new Debenture or 
Participating Security must mature on 
or before September 30, 2002. 

(iii) You must maintain at least 65 
percent of your ‘‘Total Funds Available 
for Investment’’ in ‘‘Venture Capital 
Financings’’ (as defined in § 107.1160(e) 
and (f), respectively) until your out-
standing Debentures no longer exceed 
300 percent of your Leverageable Cap-
ital. 

(3) Maximum amount of Participating 
Securities. See § 107.1170. 

[61 FR 3189, Jan. 31, 1996, as amended at 64 
FR 70996, Dec. 20, 1999] 

§ 107.1160 Maximum amount of Lever-
age for a Section 301(d) Licensee. 

This section applies to Leverage 
issued by a Section 301(d) Licensee on 
or before September 30, 1996. Effective 
October 1, 1996, a Section 301(d) Li-
censee may apply to issue new Lever-
age, or refinance existing Leverage, 
only on the same terms permitted 
under § 107.1150. 

(a) Maximum amount of subsidized Le-
verage. (1) ‘‘Subsidized Leverage’’ 
means Debentures with a reduced in-
terest rate and Preferred Securities. If 
you are a Section 301(d) Licensee: 

(i) The maximum amount of sub-
sidized Leverage you may have out-
standing at any time is the lesser of 400 
percent of your Leverageable Capital, 
or $35,000,000. The same limit applies to 
a group of Section 301(d) Licensees 
under Common Control. 

(ii) The maximum amount of Pre-
ferred Securities you may have out-
standing at any time is 200 percent of 
your Leverageable Capital. 

(2) Certain types and amounts of sub-
sidized Leverage have special eligi-
bility requirements (see paragraphs (c) 
and (d) of this section). 

(b) Maximum amount of total Leverage. 
Use § 107.1150 (a) and (b)(1) to determine 
your maximum amount of Leverage as 
if you were a Section 301(c) Licensee. If 
the result is more than your maximum 
subsidized Leverage, then this is your 
maximum total (subsidized plus non- 
subsidized) Leverage. Otherwise, your 
maximum total Leverage is the same 
as your maximum subsidized Leverage. 
For Participating Securities, see 
§ 107.1170. 

(c) Special eligibility requirements for 
fourth tier of Leverage. A ‘‘fourth tier of 
Leverage’’ is any amount of out-
standing Leverage in excess of 300 per-
cent of your Leverageable Capital. 

(1) To qualify for a fourth tier of Le-
verage, you must have invested (or 
have Commitments to invest) at least 
30 percent of your ‘‘Total Funds Avail-
able for Investment’’ in ‘‘Venture Cap-
ital Financings’’ (see the definitions in 
paragraphs (e) and (f) of this section). 

(2) While you have a fourth tier of 
Leverage, you must maintain Venture 
Capital Financings (at cost) that equal 
at least 30 percent of your Total Funds 
Available for Investment. 

(d) Special eligibility requirements for 
second tier of Preferred Securities. A 
‘‘second tier of Preferred Securities’’ is 
any amount of outstanding Preferred 
Securities in excess of 100 percent of 
your Leverageable Capital. 

(1) To qualify for a second tier of Pre-
ferred Securities: 

(i) If your license was issued after Oc-
tober 13, 1971, you must have at least 
$500,000 of Leverageable Capital. 

(ii) You must have invested (or have 
Commitments to invest) at least the 
same dollar amount in Venture Capital 
Financings. 
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(2) While you have a second tier of 
Preferred Securities, you must main-
tain at least the same dollar amount of 
Venture Capital Financings (at cost). 

(e) Definition of ‘‘Total Funds Avail-
able for Investment’’. Total Funds Avail-
able for Investment means the result 
obtained from the following formula: 

T = .90 × (CA + LI) 

Where: 

T = Total funds available for investment 
CA = Total current assets 
LI = Total Loans and Investment at cost (as 

reported on SBA Form 468), net of current 
maturities 

(f) Definition of ‘‘Venture Capital Fi-
nancing’’. Venture Capital Financing 
means an investment represented by 
common or preferred stock, a limited 
partnership interest, or a similar own-
ership interest; or by an unsecured 
debt instrument that is subordinated 
by its terms to all other borrowings of 
the issuer. 

(1) A debt secured by any agreement 
with a third party is not a Venture 
Capital Financing, whether or not you 
have a security interest in any asset of 
the third party or have recourse 
against the third party. 

(2) A Financing that originally quali-
fied as a Venture Capital Financing 
will continue to qualify (at its original 
cost), even if you later must report it 
on SBA Form 468 under either Assets 
Acquired in Liquidation of Portfolio 
Securities or Operating Concerns Ac-
quired. 

[61 FR 3189, Jan. 31, 1996, as amended at 63 
FR 5868, Feb. 5, 1998] 

§ 107.1170 Maximum amount of Par-
ticipating Securities for any Li-
censee. 

The maximum amount of Partici-
pating Securities you may have out-
standing at any time is 200 percent of 
your Leverageable Capital. If you are a 
Section 301(d) Licensee, the maximum 
combined amount of Participating Se-
curities and Preferred Securities you 
may have outstanding at any time is 
200 percent of your Leverageable Cap-
ital. 

CONDITIONAL COMMITMENTS BY SBA TO 
RESERVE LEVERAGE FOR A LICENSEE 

§ 107.1200 SBA’s Leverage commitment 
to a Licensee—application proce-
dure, amount, and term. 

(a) General. Under the provisions in 
§§ 107.1200 through 107.1240, you may 
apply for SBA’s conditional commit-
ment to reserve a specific amount and 
type of Leverage for your future use. 
You may then apply to draw down Le-
verage against the commitment. 

(b) Applying for a Leverage commit-
ment. SBA will notify you when it is 
accepting requests for Leverage com-
mitments. Upon receipt of your re-
quest, SBA will send you a complete 
application package. 

(c) Limitations on the amount of a Le-
verage commitment. The amount of a Le-
verage commitment must be a multiple 
of $5,000. 

(d) Term of Leverage commitment. 
SBA’s Leverage commitment will auto-
matically lapse on the expiration date 
stated in the commitment letter issued 
to you by SBA. 

[61 FR 3189, Jan. 31, 1996, as amended at 63 
FR 5868, Feb. 5, 1998] 

§ 107.1210 Payment of leverage fee 
upon receipt of commitment. 

(a) Partial prepayment of leverage fee. 
As a condition of SBA’s Leverage com-
mitment, and before you draw any Le-
verage under such commitment, you 
must pay to SBA a non-refundable fee 
equal to 1 percent of the face amount 
of the Debentures or Participating Se-
curities reserved under the commit-
ment. This amount represents a partial 
prepayment of the 3 percent leverage 
fee established under § 107.1130(a). 

(b) Automatic cancellation of commit-
ment. Unless you pay the fee required 
under paragraph (a) of this section by 
5:00 P.M. Eastern Time on the 30th cal-
endar day following the issuance of 
SBA’s Leverage commitment, the com-
mitment will be automatically can-
celed. 

[63 FR 5868, Feb. 5, 1998] 

§ 107.1220 Requirement for Licensee to 
file quarterly financial statements. 

As long as any part of SBA’s Lever-
age commitment is outstanding, you 
must give SBA a Financial Statement 
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on SBA Form 468 (Short Form) as of 
the close of each quarter of your fiscal 
year (other than the fourth quarter, 
which is covered by your annual filing 
of Form 468 under § 107.630(a)). You 
must file this form within 30 days after 
the close of the quarter. You will not 
be eligible for a draw if you are not in 
compliance with this § 107.1220. 

[64 FR 70996, Dec. 20, 1999] 

§ 107.1230 Draw-downs by Licensee 
under SBA’s Leverage commitment. 

(a) Licensee’s authorization of SBA to 
purchase or guarantee securities. By sub-
mitting a request for a draw against 
SBA’s Leverage commitment, you au-
thorize SBA, or any agent or trustee 
SBA designates, to guarantee your De-
benture or Participating Security and 
to sell it with SBA’s guarantee. 

(b) Limitations on amount of draw. The 
amount of a draw must be a multiple of 
$5,000. SBA, in its discretion, may de-
termine a minimum dollar amount for 
draws against SBA’s Leverage commit-
ments. Any such minimum amounts 
will be published in Notices in the FED-
ERAL REGISTER from time to time. 

(c) Effect of regulatory violations on Li-
censee’s eligibility for draws—(1) General 
rule. You are eligible to make a draw 
against SBA’s Leverage commitment 
only if you are in compliance with all 
applicable provisions of the Act and 
SBA regulations (i.e., no unresolved 
statutory or regulatory violations). 

(2) Exception to general rule. If you are 
not in compliance, you may still be eli-
gible for draws if: 

(i) SBA determines that your out-
standing violations are of non-sub-
stantive provisions of the Act or regu-
lations and that you have not repeat-
edly violated any non-substantive pro-
visions; or 

(ii) You have agreed with SBA on a 
course of action to resolve your viola-
tions and such agreement does not pre-
vent you from issuing Leverage. 

(d) Procedures for funding draws. You 
may request a draw at any time during 
the term of the commitment. With 
each request, submit the following doc-
umentation: 

(1) A statement certifying that there 
has been no material adverse change in 
your financial condition since your last 
filing of SBA Form 468 (see also 

§ 107.1220 for SBA Form 468 filing re-
quirements). 

(2) If your request is submitted more 
than 30 days following the end of your 
fiscal year, but before you have sub-
mitted your annual filing of SBA Form 
468 (Long Form) in accordance with 
§ 107.630(a), a preliminary unaudited an-
nual financial statement on SBA Form 
468 (Short Form). 

(3) A statement certifying that to the 
best of your knowledge and belief, you 
are in compliance with all provisions of 
the Act and SBA regulations (i.e., no 
unresolved regulatory or statutory vio-
lations), or a statement listing any 
specific violations you are aware of. Ei-
ther statement must be executed by 
one of the following: 

(i) An officer of the Licensee; 
(ii) An officer of a corporate general 

partner of the Licensee; or 
(iii) An individual who is authorized 

to act as or for a general partner of the 
Licensee. 

(4) A statement that the proceeds are 
needed to fund one or more particular 
Small Businesses or to provide liquid-
ity for your operations. If required by 
SBA, the statement must include the 
name and address of each Small Busi-
ness, and the amount and anticipated 
closing date of each proposed Financ-
ing. 

(e) Reporting requirements after draw-
ing funds. (1) Within 30 calendar days 
after the actual closing date of each Fi-
nancing funded with the proceeds of 
your draw, you must file an SBA Form 
1031 confirming the closing of the 
transaction. 

(2) If SBA required you to provide in-
formation concerning a specific 
planned Financing under paragraph 
(d)(3) of this section, and such Financ-
ing has not closed within 60 calendar 
days after the anticipated closing date, 
you must give SBA a written expla-
nation of the failure to close. 

(3) If you do not comply with this 
paragraph (e), you will not be eligible 
for additional draws. SBA may also de-
termine that you are not in compliance 
with the terms of your Leverage under 
§§ 107.1810 or 107.1820. 

[61 FR 3189, Jan. 31, 1996, as amended at 63 
FR 5868, Feb. 5, 1998; 64 FR 70996, Dec. 20, 
1999] 
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§ 107.1240 Funding of Licensee’s draw 
request through sale to short-term 
investor. 

(a) Licensee’s authorization of SBA to 
arrange sale of securities to short-term in-
vestor. By submitting a request for a 
draw of Debenture or Participating Se-
curity Leverage, you authorize SBA, or 
any agent or trustee SBA designates, 
to enter into any agreements (and to 
bind you to such agreements) nec-
essary to accomplish: 

(1) The sale of your Debenture or 
Participating Security to a short-term 
investor at a rate that may be different 
from the Trust Certificate Rate which 
will be established at the time of the 
pooling of your security; 

(2) The purchase of your security 
from the short-term investor, either by 
you or on your behalf; and 

(3) The pooling of your security with 
other securities with the same matu-
rity date. 

(b) Sale of Debentures to a short-term 
investor. If SBA sells your Debenture to 
a short-term investor: 

(1) The sale price will be the face 
amount. 

(2) At the next scheduled date for the 
sale of Debenture Trust Certificates, 
whether or not the sale actually oc-
curs, you must pay interest to the 
short-term investor for the short-term 
period. If the actual sale of Trust Cer-
tificates takes place after the sched-
uled date, you must pay the short-term 
investor interest from the scheduled 
sale date to the actual sale date. This 
additional interest is due on the actual 
sale date. 

(3) Failure to pay the interest con-
stitutes noncompliance with the terms 
of your Leverage (see § 107.1810). 

(c) Sale of Participating Securities to a 
short-term investor. If SBA sells your 
Participating Security to a short-term 
investor, the sale price will be the face 
amount. 

(d) Licensee’s right to repurchase its 
Debentures before pooling. You may re-
purchase your Debentures from the 
short-term investor before they are 
pooled. To do so, you must: 

(1) Give SBA written notice at least 
10 days before the cut-off date for the 
pool in which your Debenture is to be 
included; and 

(2) Pay the face amount of the Deben-
ture, plus interest, to the short-term 
investor. 

[61 FR 3189, Jan. 31, 1996, as amended at 63 
FR 5868, Feb. 5, 1998] 

PREFERRED SECURITIES LEVERAGE— 
SECTION 301(D) LICENSEES 

§ 107.1400 Dividends or partnership 
distributions on 4 percent Pre-
ferred Securities. 

If you issued Preferred Securities to 
SBA on or after November 21, 1989, you 
must pay SBA a dividend or partner-
ship distribution of 4 percent per year, 
from the date you issued Preferred Se-
curities to the date you repay them, 
both inclusive. The dividend or part-
nership distribution is: 

(a) Computed on the par value of the 
outstanding stock or the face value of 
the outstanding limited partnership in-
terest. 

(b) Cumulative. This means that if 
you do not pay the entire dividend or 
partnership distribution for a given fis-
cal year, the unpaid balance accumu-
lates as a distribution in arrears. You 
do not have to pay interest on distribu-
tions in arrears. 

(c) Preferred. This means that you 
must pay SBA in full (including dis-
tributions in arrears) before setting 
aside or paying any amount to any 
other equity holder. 

(d) Payable at the discretion of your 
Board of Directors or General Part-
ner(s), except that all distributions in 
arrears must be paid in full when you 
redeem the Preferred Securities. 

[61 FR 3189, Jan. 31, 1996, as amended at 63 
FR 5869, Feb. 5, 1998] 

§ 107.1410 Requirement to redeem 4 
percent Preferred Securities. 

You must redeem 4 percent Preferred 
Securities not later than 15 years from 
the date of issuance. At the redemption 
date, you must pay to SBA: 

(a) The par value (of preferred stock) 
or face value (of a preferred limited 
partnership interest); plus 

(b) Any unpaid dividends or partner-
ship distributions accrued to the re-
demption date. 
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§ 107.1420 Articles requirements for 4 
percent Preferred Securities. 

If you have outstanding 4 percent 
Preferred Securities, your Articles 
must contain all the provisions in 
§§ 107.1400 and 107.1410. 

[63 FR 5869, Feb. 5, 1998] 

§ 107.1430 Redeeming 4 percent Pre-
ferred Securities with proceeds of 
non-subsidized Debentures. 

If SBA approves, a Section 301(d) Li-
censee may use the proceeds of a De-
benture to redeem Preferred Securities 
at their mandatory redemption date, 
including any accrued unpaid dividends 
or partnership distributions. 

[61 FR 3189, Jan. 31, 1996, as amended at 63 
FR 5869, Feb. 5, 1998] 

§ 107.1440 Three percent preferred 
stock issued before November 21, 
1989. 

Before November 21, 1989, Preferred 
Securities were available only in the 
form of preferred stock and had a pre-
ferred and cumulative dividend of 3 
percent. If you have such preferred 
stock outstanding, you must follow 
§ 107.1400 (except for § 107.1400(d)), sub-
stituting ‘‘3 percent’’ for ‘‘4 percent’’ 
throughout.) Dividends on 3 percent 
preferred stock are payable at the dis-
cretion of your Board of Directors or 
General Partner(s), except that all 
dividends in arrears must be paid in 
full before any non-SBA investor re-
ceives any distribution. Upon your liq-
uidation, SBA is entitled to payment of 
all dividends in arrears even if you 
have no Retained Earnings Available 
for Distribution at such time. 

§ 107.1450 Optional redemption of Pre-
ferred Securities. 

(a) Redemption at par or face value. A 
Section 301(d) Licensee may redeem 
Preferred Securities at any time, pro-
vided you give SBA at least 30 days 
written notice. You may redeem all or 
only part of your Preferred Securities, 
but the par value or face value of the 
securities being redeemed must be at 
least $50,000. At the redemption date, 
you must pay to SBA: 

(1) The par value (of preferred stock) 
or face value (of a preferred limited 
partnership interest); plus 

(2) Any unpaid dividends or partner-
ship distributions accrued to the re-
demption date. 

(b) Repurchase of 3 percent preferred 
stock for less than par value. If you 
issued 3 percent preferred stock to 
SBA, you may ask SBA to sell it back 
to you at a price less than its par 
value. The terms and conditions of any 
such transaction will be as set forth in 
the Notice published in the FEDERAL 
REGISTER on April 1, 1994 (Copies of 
this notice are available from SBA, 409 
3rd Street, SW., Washington, DC, 
20416). SBA has sole discretion to: 

(1) Approve or disapprove the sale. 
(2) Determine the sale price after 

considering any factors SBA considers 
appropriate. 

(3) Determine the form of payment 
SBA will accept. SBA is not authorized 
to accept the proceeds of a subsidized 
Debenture as payment. 

PARTICIPATING SECURITIES LEVERAGE 

§ 107.1500 General description of Par-
ticipating Securities. 

(a) Types of Participating Securities. 
Participating Securities are redeem-
able, preferred, equity-type securities. 
SBA may purchase or guarantee Par-
ticipating Securities issued by Licens-
ees in the form of limited partnership 
interests, preferred stock, or deben-
tures with interest payable only to the 
extent of earnings. The structure, 
terms and conditions of Participating 
Securities are set forth in detail in 
§§ 107.1500 through 107.1590. 

(b) Special eligibility requirements for 
Participating Securities. In addition to 
the general eligibility requirements for 
Leverage under § 107.1120, Participating 
Securities issuers must also comply 
with special rules on: 

(1) Minimum capital (see § 107.210). 
(2) Liquidity (see § 107.1505). 
(3) Non-SBA borrowing (see § 107.570). 
(4) Equity investing, as set forth in 

this paragraph (b)(4). If you issue Par-
ticipating Securities, you must invest 
an amount equal to the Original Issue 
Price of such securities solely in Eq-
uity Capital Investments, as defined in 
§ 107.50. 

(c) Special features of Participating Se-
curities—Prioritized Payments, Adjust-
ments, and Profit Participation. When 
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you issue Participating Securities, you 
agree to make the following payments: 

(1) Prioritized Payments. Depending 
upon the type of Participating Secu-
rity you issue, Prioritized Payments 
may be preferred partnership distribu-
tions, preferred dividends, or interest. 
Your obligation to pay Prioritized Pay-
ments is contingent upon your profits 
as determined under § 107.1520. 

(2) Adjustments to Prioritized Payments. 
If you have unpaid Prioritized Pay-
ments, you must compute Adjust-
ments, which are additional contingent 
obligations determined under § 107.1520. 
The conditions for paying Adjustments 
are the same as for Prioritized Pay-
ments. 

(3) SBA Profit Participation. Profit 
Participation is an amount payable to 
SBA under § 107.1530 in consideration 
for SBA’s guarantee of your Partici-
pating Securities. 

(d) Distributions by Licensees issuing 
Participating Securities. Sections 107.1540 
through 107.1580 govern both required 
and optional Distributions by Partici-
pating Securities issuers. Distributions 
include both profit distributions and 
returns of capital, paid either to SBA 
or to your non-SBA investors. 

(e) Mandatory redemption of Partici-
pating Securities. You must redeem Par-
ticipating Securities at the redemption 
date, which is the same as the matu-
rity date of the Trust Certificates for 
the Trust containing such securities. 
The redemption date can never be later 
than 15 years after the issue date. You 
must pay the Redemption Price plus 
any unpaid Earned Prioritized Pay-
ments and any earned Adjustments and 
earned Charges (see § 107.1520). 

(f) Priority of Participating Securities in 
liquidation of Licensee. In the event of 
your liquidation, the following are sen-
ior in priority, for all purposes, to all 
other equity interests you have issued 
at any time: 

(1) The Redemption Price of Partici-
pating Securities; 

(2) Any Earned Prioritized Payments 
and any earned Adjustments and 
earned Charges (see § 107.1520); and 

(3) Any Profit Participation allocated 
to SBA under § 107.1530. 

[61 FR 3189, Jan. 31, 1996, as amended at 63 
FR 5869, Feb. 5, 1998] 

§ 107.1505 Liquidity requirements for 
Licensees issuing Participating Se-
curities. 

If you have outstanding Partici-
pating Securities, you must maintain 
sufficient liquidity to avoid a condition 
of Liquidity Impairment. Such a condi-
tion will constitute noncompliance 
with the terms of your Leverage under 
§ 107.1820(e). 

(a) Definition of Liquidity Impairment. 
A condition of Liquidity Impairment 
exists when your Liquidity Ratio, as 
determined in paragraph (b) of this sec-
tion, is less than 1.20. You are respon-
sible for calculating whether you have 
a condition of Liquidity Impairment: 

(1) As of the close of your fiscal year; 
(2) At the time you apply for Lever-

age, unless SBA permits otherwise; and 
(3) At such time as you contemplate 

making any Distribution. 
(b) Computation of Liquidity Ratio. 

Your Liquidity Ratio equals your Total 
Current Funds Available (A) divided by 
your Total Current Funds Required 
(B), as determined in the following 
table: 

CALCULATION OF LIQUIDITY RATIO 

Financial account Amount reported 
on SBA form 468 Weight Weighted 

amount 

(1) Cash and invested idle funds ............................................................. ........................................ ×1.00 ........................
(2) Commitments from investors .............................................................. ........................................ ×1.00 ........................
(3) Current maturities ............................................................................... ........................................ ×0.50 ........................
(4) Other current assets ........................................................................... ........................................ ×1.00 ........................
(5) Publicly Traded and Marketable Securities ........................................ ........................................ ×1.00 ........................
(6) Anticipated operating revenue for next 12 months ............................ (1) ×1.00 ........................
(7) Total Current Funds Available ............................................................ ........................................ A 
(8) Current liabilities ................................................................................. ........................................ ×1.00 ........................
(9) Commitments to Small Businesses .................................................... ........................................ ×0.75 ........................
(10) Anticipated operating expense for next 12 months .......................... (1) ×1.00 ........................
(11) Anticipated interest expense for next 12 months ............................. (1) ×1.00 ........................
(12) Contingent liabilities (guarantees) .................................................... ........................................ ×0.25 ........................

VerDate Nov<24>2008 13:34 Feb 10, 2009 Jkt 217042 PO 00000 Frm 00097 Fmt 8010 Sfmt 8010 Y:\SGML\217042.XXX 217042ys
hi

ve
rs

 o
n 

P
R

O
D

1P
C

62
 w

ith
 C

F
R



88 

13 CFR Ch. I (1–1–09 Edition) § 107.1510 

CALCULATION OF LIQUIDITY RATIO—Continued 

Financial account Amount reported 
on SBA form 468 Weight Weighted 

amount 

(13) Total Current Funds Required .......................................................... ........................................ B 

1 As determined by Licensee’s management under its business plan. 

[61 FR 3189, Jan. 31, 1996, as amended at 63 FR 5869, Feb. 5, 1998] 

§ 107.1510 How a Licensee computes 
Earmarked Profit (Loss). 

Computing your Earmarked Profit 
(Loss) is the first step in determining 
your obligations to pay Prioritized 
Payments, Adjustments and Charges 
under § 107.1520 and Profit Participa-
tion under § 107.1530. 

(a) Requirement to compute your Ear-
marked Profit (Loss). While you have 
Participating Securities outstanding or 
have Earmarked Assets (as defined in 
paragraph (b) of this section), you must 
compute your Earmarked Profit (Loss) 
for: 

(1) Each full fiscal year. 
(2) Any interim period (consisting of 

one or more fiscal quarters) for which 
you want to make a Distribution. 

(b) How to determine your Earmarked 
Assets. ‘‘Earmarked Assets’’ means all 
the Loans and Investments that you 
have when you issue Participating Se-
curities or that you acquire while you 
have Participating Securities out-
standing, and any non-cash assets that 
you receive in exchange for such Loans 
and Investments. 

(1) An Earmarked Asset remains ear-
marked until you dispose of it, even if 
you no longer have any outstanding 
Participating Securities. 

(2) Investments you make after re-
deeming all your Participating Securi-
ties are not Earmarked Assets. How-
ever, if you issue new Participating Se-
curities, all of your Loans and Invest-
ments again become Earmarked As-
sets. 

(3) If you were licensed before March 
31, 1993, you may be permitted to ex-
clude Loans and Investments held at 
that date from Earmarked Assets 
under § 107.1590. 

(c) How to compute your Earmarked 
Asset Ratio. You must determine your 
Earmarked Asset Ratio each time you 
compute Earmarked Profit (Loss). If 
all your Loans and Investments are 

Earmarked Assets, your Earmarked 
Asset Ratio equals 100 percent. Other-
wise, compute your Earmarked Asset 
Ratio using the following formula: 

EAR = (EA ÷ LI) × 100 

where: 
EAR = Earmarked Asset Ratio. 
EA = Average Earmarked Assets (at cost) for 

the fiscal year or interim period. 
LI = Average Loans and Investments (at 

cost) for the fiscal year or interim period. 

(d) How to compute your Earmarked 
Profit (Loss) if Earmarked Asset Ratio is 
100 percent. (1) (i) If your Earmarked 
Asset Ratio from paragraph (b) of this 
section is 100 percent, use the following 
formula to compute your Earmarked 
Profit (Loss): 

EP = NI + IK + EME 

where: 
EP = Earmarked Profit (Loss) 
NI = Net Income (Loss), as reported on SBA 

Form 468 except as otherwise provided in 
this paragraph (d)(1) 

IK = Unrealized Appreciation (Depreciation) 
on Earmarked Assets that you are distrib-
uting as an In-Kind Distribution under 
§ 107.1580 

EME = Excess Management Expenses 

(ii) For the purpose of determining 
Net Income (Loss), leverage fees paid 
to SBA and partnership syndication 
costs that you incur must be capital-
ized and amortized on a straight-line 
basis over not less than five years. 

(2) ‘‘Excess Management Expenses’’ 
are those that exceed the following 
limit: 

(i) For a full fiscal year, the limit is 
the lower of: 

(A) 2.5 percent of your weighted aver-
age Combined Capital for the year, plus 
$125,000 if Combined Capital is below 
$20,000,000; or 

(B) Your Management Expenses ap-
proved by SBA. 

(ii) For less than a full fiscal year, 
you must prorate the annual amounts 
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in paragraph (d)(2)(i) of this section to 
determine the limit. 

(e) How to compute your Earmarked 
Profit (Loss) if Earmarked Asset Ratio is 
less than 100 percent. If your Earmarked 
Asset Ratio is less than 100 percent, 
compute your Earmarked Profit (Loss) 
as follows: 

(1) Do the Earmarked Profit (Loss) 
computation in paragraph (d) of this 
section. 

(2) Subtract your net realized gain 
(loss) (as reported on SBA Form 468) on 
Loans and Investments that are not 
Earmarked Assets. 

(3) Separate the result from para-
graph (e)(2) of this section into: 

(i) Net realized gain (loss) (as re-
ported on SBA Form 468) on Ear-
marked Assets (‘‘EGL’’); and 

(ii) The remainder (‘‘R’’). 
(4) Your Earmarked Profit (Loss) 

equals: 

EGL + (R × Earmarked Asset Ratio) 

(f) How to compute your cumulative 
Earmarked Profit (Loss). Sum your Ear-
marked Profit (Loss) for all fiscal 
years and for any interim period fol-
lowing the end of your last fiscal year. 
The total is your cumulative Ear-
marked Profit (Loss), which you must 
use in the Prioritized Payment com-
putations under § 107.1520. 

[61 FR 3189, Jan. 31, 1996, as amended at 63 
FR 5870, Feb. 5, 1998] 

§ 107.1520 How a Licensee computes 
and allocates Prioritized Payments 
to SBA. 

This section tells you how to com-
pute Prioritized Payments, Adjust-
ments and Charges on Participating 
Securities and determine the amounts 
you must pay. To distribute these 
amounts, see § 107.1540. 

(a) How to compute Prioritized Pay-
ments and Adjustments—(1) Prioritized 
Payments. For a full fiscal year, the 
Prioritized Payment on an outstanding 
Participating Security equals the Re-
demption Price times the related Trust 
Certificate Rate. For an interim pe-
riod, you must prorate the annual 
Prioritized Payment. If your Partici-
pating Security was sold to a short- 
term investor in accordance with 
§ 107.1240, the Prioritized Payment for 
the short-term period equals the Re-

demption Price times the short-term 
rate. 

(2) Adjustments. Compute Adjust-
ments using paragraph (f) of this sec-
tion. 

(3) Charges. Compute Charges in ac-
cordance with § 107.1130(d)(2). 

(b) Licensee’s obligation to pay 
Prioritized Payments, Adjustments and 
Charges. You are obligated to pay 
Prioritized Payments, Adjustments 
and Charges only if you have profit as 
determined in paragraph (d) of this sec-
tion. 

(1) Prioritized Payments that you 
must pay (or have already paid) be-
cause you have sufficient profit are 
‘‘Earned Prioritized Payments’’. 

(2) Prioritized Payments that have 
not become payable because you lack 
sufficient profit are ‘‘Accumulated 
Prioritized Payments’’. Treat all 
Prioritized Payments as ‘‘Accumu-
lated’’ until they become ‘‘Earned’’ 
under this section. 

(3) Adjustments (computed under 
paragraph (f) of this section) and 
Charges (computed under 
§ 107.1130(d)(2)) are ‘‘earned’’ according 
to the same criteria applied to 
Prioritized Payments. 

(c) How to keep track of Prioritized 
Payments. You must establish three ac-
counts to record your Accumulated and 
Earned Prioritized Payments: 

(1) Accumulation Account. The Accu-
mulation Account is a memorandum 
account. Its balance represents your 
Accumulated Prioritized Payments, 
unearned Adjustments and unearned 
Charges. 

(2) Distribution Account. The Distribu-
tion Account is a liability account. Its 
balance represents your unpaid Earned 
Prioritized Payments, earned Adjust-
ments and earned Charges. 

(3) Earned Payments Account. The 
Earned Payments Account is a memo-
randum account. Each time you add to 
the Distribution Account balance, add 
the same amount to the Earned Pay-
ments Account. Its balance represents 
your total (paid and unpaid) Earned 
Prioritized Payments, earned Adjust-
ments and earned Charges. 

(d) How to determine your profit for 
Prioritized Payment purposes. As of the 
end of each fiscal year and any interim 
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period for which you want to make a 
Distribution: 

(1) Bring the Accumulation Account 
up to date by adding to it all 
Prioritized Payments and Charges 
through the end of the appropriate fis-
cal period. 

(2) Determine whether you have prof-
it for the purposes of this section by 
doing the following computation: 

(i) Cumulative Earmarked Profit 
(Loss) under § 107.1510(f); minus 

(ii) The Earned Payments Account 
balance; minus 

(iii) All Distributions previously 
made under §§ 107.1550, 107.1560 and 
107.1570(a); minus 

(iv) Any Profit Participation pre-
viously allocated to SBA under 
§ 107.1530, but not yet distributed. 

(3) The amount computed in para-
graph (d)(2) of this section, if greater 
than zero, is your profit. If the amount 
is zero or less, you have no profit. 

(4) If you have a profit, continue with 
paragraph (e) of this section. Other-
wise, continue with paragraph (f) of 
this section. 

(e) Allocating Prioritized Payments to 
the Distribution Account. (1) If you have 
a profit under paragraph (d) of this sec-
tion, determine the lesser of: 

(i) Your profit; or 
(ii) The balance in your Accumula-

tion Account. 
(2) Subtract the result in paragraph 

(e)(1) of this section from the Accumu-
lation Account and add it to the Dis-
tribution Account and the Earned Pay-
ments Account. 

(f) How to compute Adjustments. You 
must compute Adjustments as of the 
end of each fiscal year if you have a 
balance greater than zero in either 
your Accumulation Account or your 
Distribution Account, after giving ef-
fect to any Distribution that will be 
made no later than the second Pay-
ment Date following the fiscal year 
end. 

(1) Determine the combined average 
Accumulation Account and Distribu-
tion Account balances for the fiscal 
year, assuming that Prioritized Pay-
ments accumulate on a daily basis 
without compounding. 

(2) Multiply the average balance 
computed in paragraph (f)(1) of this 
section by the average of the Trust 

Certificate Rates for all the Partici-
pating Securities poolings during the 
fiscal year. 

(3) Add the amounts computed in this 
paragraph (f) to your Accumulation 
Account. 

(g) Licensee’s obligation to pay 
Prioritized Payments after redeeming Par-
ticipating Securities. This paragraph (g) 
applies if you have redeemed all your 
Participating Securities, but you still 
hold Earmarked Assets and still have a 
balance in your Accumulation Ac-
count. 

(1) You must continue to perform all 
the procedures in this section as of the 
end of each fiscal quarter and prior to 
making any Distribution. You must 
distribute any Earned Prioritized Pay-
ments, earned Adjustments and earned 
Charges in accordance with § 107.1540. 

(2) After you dispose of all your Ear-
marked Assets and make any required 
Distributions in accordance with 
§ 107.1540, your obligation to pay any 
remaining Accumulated Prioritized 
Payments, unearned Adjustments and 
unearned Charges will be extinguished. 

[63 FR 5870, Feb. 5, 1998] 

§ 107.1530 How a Licensee computes 
SBA’s Profit Participation. 

This section tells you how to com-
pute SBA’s Profit Participation. Profit 
Participation is included in the Dis-
tributions you make to SBA under 
§§ 107.1550 and 107.1560. 

(a) How to compute Profit Participa-
tion. Profit Participation equals your 
‘‘Base’’ times your ‘‘Profit Participa-
tion Rate’’ (if the Base is zero or less, 
you do not owe SBA Profit Participa-
tion). Compute the Base using para-
graph (c) of this section and the Profit 
Participation Rate using paragraphs 
(d) through (g) of this section. You 
must compute your Earmarked Profit 
(Loss) under § 107.1510 and your 
Prioritized Payments and Adjustments 
under § 107.1520 before you can compute 
Profit Participation. 

(b) How to keep track of Profit Partici-
pation. You must establish a Profit 
Participation Account to record your 
computations under this section and 
payments under §§ 107.1550 and 107.1560. 
Its balance represents your unpaid 
Profit Participation. 
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(c) How to compute the Base. As of the 
end of each fiscal year and any year-to- 
date interim period for which you want 
to make a Distribution, compute your 
Base using the following formula: 

B = EP ¥ PPA ¥ UL 

where: 
B = Base. 
EP = Earmarked Profit (Loss) for the period 

from § 107.1510. 
PPA = Prioritized Payments for the period 

from § 107.1520(a)(1), Adjustments (if appli-
cable) from § 107.1520(f), and Charges (if ap-
plicable) from § 107.1130(d)(2). 

UL = ‘‘Unused Loss’’ from prior periods as 
determined in this paragraph (c). 

(1) If the Base computed as of the end 
of your previous fiscal year (your 
‘‘Previous Base’’) was less than zero, 
your Unused Loss equals your Previous 
Base. 

(2) If your Previous Base was zero or 
greater, your Unused Loss equals zero, 
with the following exception: If you 
made an interim Distribution of Profit 
Participation during your previous fis-
cal year, and your Previous Base was 
lower than the interim Base on which 
your Distribution was computed, then 
your Unused Loss equals the difference 
between the interim Base and the Pre-
vious Base. For example, assume you 
are computing your Base as of Decem-
ber 31, 1997, your fiscal year end. Your 
Previous Base, computed as of Decem-
ber 31, 1996, was $3,000,000. During 1996, 
you made an interim Distribution 
which was computed on a Base of 
$3,500,000 as of June 30, 1996. The 
$500,000 difference between the 1996 in-
terim and year-end Bases would be car-
ried forward as Unused Loss in the 
computation of your Base as of Decem-
ber 31, 1997. 

(3) If you had no Participating Secu-
rities outstanding as of the end of your 
last fiscal year, you may request SBA’s 
approval to treat your Undistributed 
Net Realized Loss, as reported on SBA 
Form 468 for that year, as Unused Loss. 
If you did not file SBA Form 468 be-
cause you were not yet licensed as of 
the end of your last fiscal year, you 
may request SBA’s approval to treat 
pre-licensing losses as Unused Loss. 

(d) How to compute the Profit Partici-
pation Rate. You must determine your 
Profit Participation Rate each time 
you compute a Base that is greater 

than zero. Compute the Rate by fol-
lowing the steps in paragraphs (e) 
through (g) of this section. 

(e) Compute the ‘‘PLC ratio’’—(1) Gen-
eral rule. The ‘‘PLC ratio’’ is the high-
est ratio of outstanding Participating 
Securities to Leverageable Capital that 
you have ever attained. 

(2) Exception. You may reduce the 
ratio computed under paragraph (e)(1) 
of this section if you have increased 
your Leverageable Capital above its 
highest previous level. The increase 
must have taken place at least 120 days 
before the date as of which your Base is 
computed. In addition, the increase 
must have been expressly provided for 
in a plan of operations submitted to 
and approved by SBA in writing, or 
must be the result of the takedown of 
commitments or the conversion of non- 
cash assets that were included in your 
Private Capital. If these conditions are 
satisfied, compute your reduced PLC 
ratio as follows: 

(i) Divide the highest dollar amount 
of Participating Securities you have 
ever had outstanding by your increased 
Leverageable Capital. 

(ii) If the result in paragraph (e)(2)(i) 
of this section is lower than your PLC 
ratio currently in effect, such result 
will become your new PLC ratio. 

(f) Compute the Profit Participation 
Rate (before indexing). Compute the 
Profit Participation Rate (before in-
dexing) using the table in this para-
graph (f). Then go to paragraph (g) of 
this section to determine whether to 
index the Profit Participation Rate. 

If your PLC ratio is: Then your Profit Participation Rate is: 

1 or less .................. 9%×PLC Ratio. 
More than 1 ............ 9%+[3%×(PLC ratio-1)]. 

(g) Indexing the Profit Participation 
Rate. The Profit Participation Rate is 
indexed, up or down, to the yield-to- 
maturity on Treasury bonds with a re-
maining term of ten (10) years (the 
‘‘Treasury Rate’’). You must perform 
the indexing procedures in this para-
graph (g) unless the Treasury Rate was 
exactly 8 percent on every date that 
you issued Participating Securities. 

(1) Licensees that have issued Partici-
pating Securities on only one occasion. 
Determine the Treasury Rate for the 
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date you issued your Participating Se-
curity. Adjust the Profit Participation 
Rate from paragraph (f) of this section 
by the percentage difference between 
the Treasury Rate and 8 percent. For 
example, assume that you issued Par-
ticipating Securities when the Treas-
ury Rate was 10 percent. The percent-
age difference between 10 percent and 8 
percent is 25 percent. If you had a PLC 
ratio of 1, the Profit Participation 
Rate before indexing would be 9 per-
cent. You would increase this rate by 
25 percent, giving you a Profit Partici-
pation Rate of 11.25 percent. 

(2) Licensees that have issued Partici-
pating Securities on more than one occa-
sion. Determine the Treasury Rate for 
each of the dates you issued Partici-
pating Securities. 

(i) Compute an average of all such 
Treasury Rates, weighted to reflect the 
dollar amount of each issuance (ignor-
ing any redemptions) and the number 
of days from the date of each issuance 
to the date as of which you are com-
puting the Profit Participation Rate. 

Example to paragraph (g)(2)(i) of this section. 
If you issued $10 million of Participating Se-
curities on the 60th day of Fiscal Year 1 
when the Treasury Rate was 8 percent, and 
another $15 million on the 100th day of Fiscal 
Year 3 when the Treasury Rate was 10 per-
cent, then the weighted average Treasury 
Rate computed as of the end of Fiscal Year 
3 would be 8.55 percent. [Days elapsed since 
first issuance of Participating Securities = 
1,035; days elapsed since second issuance of 
Participating Securities = 265; weighted 
amount of first issuance = $10,000,000 × 1,035/ 
1,035 = $10,000,000; weighted amount of second 
issuance = $15,000,000 × 265/1035 = $3,840,579; 
weighted average amount of Participating 
Securities issued = $10,000,000 + $3,840,579 = 
$13,840,579; weighted average Treasury Rate= 
{(.08 × $10,000,000) + (.10 × $3,840,579)} / 
$13,840,579 = 8.55%] 

(ii) Adjust the Profit Participation 
Rate from paragraph (f) of this section 
by the percentage difference between 
the weighted average Treasury Rate 
and 8 percent. In the example given in 
paragraph (g)(2)(i) of this section, if the 
PLC ratio were equal to 2, the Profit 
Participation Rate for the fiscal year 
would be 12.83 percent. [{((.0855¥.08) ÷ 
.08) + 1} × .12 × 100 = 12.83%] 

(h) Computing SBA’s Profit Participa-
tion. If the Base from paragraph (c) of 
this section is greater than zero, you 

must compute SBA’s Profit Participa-
tion as follows: 

(1) Multiply the Base from paragraph 
(c) of this section by the Profit Partici-
pation Rate from paragraph (g) of this 
section. 

(2) If your last Profit Participation 
computation was for an interim period 
during the same fiscal year and used a 
higher Profit Participation Rate than 
the Rate you just used in paragraph 
(h)(1) of this section, you must adjust 
the amount computed in paragraph 
(h)(1) of this section as follows: 

(i) Determine the difference between 
the Profit Participation Rate you just 
used in paragraph (h)(1) of this section 
and the Rate used in your previous 
computation; 

(ii) Multiply the difference by the 
Base from your last Profit Participa-
tion computation; and 

(iii) Add the result to the amount 
you computed in paragraph (h)(1) of 
this section. 

(3) Reduce the Profit Participation 
computed in paragraphs (h)(1) and 
(h)(2) of this section by any amounts of 
Profit Participation that you distrib-
uted or reserved for distribution to 
SBA, or its designated agent or Trust-
ee, for any previous interim period(s) 
during the fiscal year. The result is 
SBA’s Profit Participation (unless it is 
less than zero, in which case SBA’s 
Profit Participation is zero). 

(i) Allocation of Profit Participation. 
Before any Distribution and in any 
case within 120 days following the end 
of your fiscal year, you must add the 
amount of Profit Participation com-
puted under this § 107.1530 to the Profit 
Participation Account. You must re-
serve funds equal to this amount for 
distribution to SBA, or its designated 
agent or Trustee; you may not reinvest 
these funds or use them for any other 
purpose. 

[61 FR 3189, Jan. 31, 1996; 61 FR 41496, Aug. 9, 
1996, as amended at 63 FR 5871, Feb. 5, 1998] 

§ 107.1540 Distributions by Licensee— 
Prioritized Payments and Adjust-
ments. 

After you compute Prioritized Pay-
ments and Adjustments under § 107.1520, 
you must distribute them in accord-
ance with this § 107.1540. You must no-
tify SBA of any planned distribution 
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under this section 10 business days be-
fore the distribution date, unless SBA 
permits otherwise. 

(a) Requirement to distribute Prioritized 
Payments and Adjustments. This para-
graph (a) applies only if you satisfy the 
liquidity requirement in § 107.1505. All 
Distributions under this paragraph (a) 
go to SBA or its designated agent or 
trustee. 

(1) You must distribute the balance 
in your Distribution Account from 
§ 107.1520 annually on the first or sec-
ond Payment Date following your fis-
cal year end, and on any date when you 
are making any other Distribution. 

(2) You may distribute all or part of 
the balance in your Distribution Ac-
count on any Payment Date regardless 
of whether you are making any other 
Distribution on that date. 

(b) Additional requirement for Licensees 
with undistributed Prioritized Payments. 
This paragraph (b) applies if you do not 
distribute the full amount in your Dis-
tribution Account by the second Pay-
ment Date following the end of your 
fiscal year. At the end of each fiscal 
quarter, until you reduce the balance 
in your Distribution Account to zero, 
you must: 

(1) Do all the steps in § 107.1520; and 
(2) Distribute the balance in your 

Distribution Account on the next Pay-
ment Date following the end of your 
fiscal quarter, provided you satisfy the 
liquidity requirement in § 107.1505. 

[61 FR 3189, Jan. 31, 1996, as amended at 63 
FR 5871, Feb. 5, 1998] 

§ 107.1550 Distributions by Licensee— 
permitted ‘‘tax Distributions’’ to pri-
vate investors and SBA. 

If you have outstanding Partici-
pating Securities or Earmarked Assets, 
and you are a limited partnership, ‘‘S 
Corporation,’’ or equivalent pass- 
through entity for tax purposes, you 
may make ‘‘tax Distributions’’ to your 
investors in accordance with this 
§ 107.1550, whether or not they have an 
actual tax liability. SBA receives a 
share of any tax Distribution you 
make. This section tells you when you 
may make a ‘‘tax Distribution’’ and 
how to compute it. You must notify 
SBA of any planned distribution under 
this section 10 business days before the 

distribution date, unless SBA permits 
otherwise. 

(a) Conditions for making a tax Dis-
tribution. You may make a tax Dis-
tribution only if: 

(1) You have paid all your Prioritized 
Payments, Adjustments, and Charges, 
so that the balance in both your Dis-
tribution Account and your Accumula-
tion Account is zero (see § 107.1520). 

(2) You satisfy the liquidity require-
ment in § 107.1505. 

(3) The tax Distribution does not ex-
ceed your Retained Earnings Available 
for Distribution. 

(4) The tax Distribution does not ex-
ceed the Maximum Tax Liability from 
paragraph (b) of this section. 

(b) How to compute the Maximum Tax 
Liability. (1) You may compute your 
Maximum Tax Liability for a full fiscal 
year or for any calendar quarter. Use 
the following formula: 

M = (TOI × HRO) + (TCG × HRC) 

where: 

M = Maximum Tax Liability 
TOI = Net ordinary income allocated to your 

partners or other owners for Federal in-
come tax purposes for the fiscal year or 
calendar quarter for which the Distribu-
tion is being made, excluding Prioritized 
Payments allocated to SBA. 

HRO = The highest combined marginal Fed-
eral and State income tax rate for corpora-
tions or individuals on ordinary income, 
determined in accordance with paragraphs 
(b)(2) through (b)(4) of this section. 

TCG = Net capital gains allocated to your 
partners or other owners for Federal in-
come tax purposes for the fiscal year or 
calendar quarter for which the Distribu-
tion is being made, excluding Prioritized 
Payments allocated to SBA. 

HRC = The highest combined marginal Fed-
eral and State income tax rate for corpora-
tions or individuals on capital gains, deter-
mined in accordance with paragraphs (b)(2) 
through (b)(4) of this section. 

(2) You may compute the highest 
combined marginal Federal and State 
income tax rate on ordinary income 
and capital gains using either indi-
vidual or corporate rates. However, you 
must apply the same type of rate, ei-
ther individual or corporate, to both 
ordinary income and capital gains. 

(3) In determining the combined Fed-
eral and State income tax rate, you 
must assume that State income taxes 
are deductible from Federal income 
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taxes. For example, if the Federal tax 
rate was 35 percent and the State tax 
rate was 5 percent, the combined tax 
rate would be [35% × (1¥.05)] + 5% = 
38.25%. 

(4) For purposes of this paragraph (b), 
the ‘‘State income tax’’ is that of the 
State where your principal place of 
business is located, and does not in-
clude any local income taxes. 

(c) SBA’s share of the tax Distribution. 
(1) SBA’s percentage share of the tax 
Distribution is equal to the Profit Par-
ticipation Rate computed under 
§ 107.1530. 

(2) SBA may direct you to pay its 
share of the tax Distribution to its des-
ignated agent or Trustee. 

(3) SBA will apply its share of the tax 
Distribution in the order set forth in 
§ 107.1560(g). 

(d) Paying a tax Distribution. You may 
make an annual tax Distribution on 
the first or second Payment Date fol-
lowing the end of your fiscal year. You 
may make a quarterly tax Distribution 
on the first Payment Date following 
the end of the calendar quarter for 
which the Distribution is being made. 
See also § 107.1575(a). 

(e) Excess tax Distributions. (1) As of 
the end of your fiscal year, you must 
determine whether you made any ex-
cess tax Distributions for the year in 
accordance with paragraph (e)(2) of this 
section. Any tax Distributions that you 
make for a subsequent period must be 
reduced by the excess amount distrib-
uted. 

(2) Determine your excess tax Dis-
tributions by adding together all your 
quarterly tax Distributions for the 
year (ignoring any required reductions 
for excess tax Distributions made in 
prior years), and subtracting the max-
imum tax Distribution that you would 
have been permitted to make based 
upon a single computation performed 
for the entire fiscal year. The result, if 
greater than zero, is your excess tax 
Distribution for the year. 

[61 FR 3189, Jan. 31, 1996, as amended at 63 
FR 5871, Feb. 5, 1998; 64 FR 70996, Dec. 20, 
1999] 

§ 107.1560 Distributions by Licensee— 
required Distributions to private 
investors and SBA. 

You must make Distributions under 
this § 107.1560 if you have outstanding 
Participating Securities or Earmarked 
Assets and you satisfy the conditions 
in paragraph (a) of this section. Dis-
tributions under this section are deter-
mined as of the end of each fiscal year. 
You must notify SBA of any planned 
distribution under this section 10 busi-
ness days before the distribution date, 
unless SBA permits otherwise. 

(a) Conditions for making Distributions. 
Distributions under this section are 
subject to the following conditions: 

(1) You must have paid all Prioritized 
Payments, Adjustments and Charges, 
so that the balance in both your Dis-
tribution Account and your Accumula-
tion Account is zero (see §§ 107.1520 and 
107.1540). 

(2) You must have made any per-
mitted tax Distribution that you 
choose to make under § 107.1550. 

(3) You must satisfy the liquidity re-
quirement in § 107.1505. 

(4) The amount you distribute under 
this section must not exceed your re-
maining Retained Earnings Available 
for Distribution. 

(b) Total amount you must distribute. 
Unless SBA permits otherwise, the 
total amount you must distribute 
equals the result (if greater than zero) 
of the following computation: 

(1) Your Retained Earnings Available 
for Distribution as of the end of your 
fiscal year, after giving effect to any 
Distribution under §§ 107.1540 and 
107.1550; minus 

(2) All previous Distributions under 
this section and § 107.1570(a) that were 
applied as redemptions or repayments 
of Leverage; plus 

(3) All previous Distributions under 
§ 107.1570(b) that reduced your Retained 
Earnings Available for Distribution. 

(c) When you must make Distributions. 
You must make the required Distribu-
tions on either the first or second Pay-
ment Date following the end of your 
fiscal year. 

(d) Effect of Distributions on Retained 
Earnings Available for Distribution. Dis-
tributions under this § 107.1560 have the 
following effect on your Retained Earn-
ings Available for Distribution: 
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(1) All Distributions to private inves-
tors reduce Retained Earnings Avail-
able for Distribution. 

(2) Distributions to SBA, or its des-
ignated agent or Trustee, reduce Re-
tained Earnings Available for Distribu-
tion if they are applied as payments of 
Profit Participation or distributions on 
Preferred Securities (see paragraph (g) 
of this section). 

(3) Distributions to SBA, or its des-
ignated agent or Trustee, do not reduce 
Retained Earnings Available for Dis-
tribution if they are applied as a repay-
ment or redemption of Leverage (see 
paragraph (g) of this section). 

(e) SBA’s share of the total Distribu-
tion. Use the following table to deter-
mine the percentage share of the total 
Distribution (from paragraph (b) of this 
section) that goes to SBA (or its des-
ignated agent or Trustee): 

SBA’S PERCENTAGE SHARE OF TOTAL 
DISTRIBUTION 

If your ratio of Leverage to 
Leverageable Capital as of 

the fiscal period end is: 

Then SBA’s percentage 
share of the Distribution is: 

Over 200% ............................. [Leverage / (Leverage + 
Leverageable Capital)] × 
100. 

Over 100% but not over 
200%.

50%. 

100% or less .......................... Profit Participation Rate from 
§ 107.1530. 

(f) Exceptions to the Distribution re-
quirement. (1) With SBA’s prior written 
approval, you may withhold from dis-
tribution reasonable reserves necessary 
to protect your investments or relative 
position in Loans and Investments and 
to meet contingent liabilities. 

(i) If you submit a written request for 
SBA approval, you may consider it ap-
proved unless SBA notifies you other-
wise within 30 days from receipt. 

(ii) Reserves that you withhold from 
distribution may not be used to make 
investments in additional portfolio 
companies. 

(iii) Withholding of reserves under 
this paragraph (f)(1) is not a ‘‘payment 
failure’’ in violation of § 107.1820(e)(6). 

(2) SBA may restrict Distributions 
under this § 107.1560 if SBA determines 
that the value of your assets is materi-
ally overstated. SBA must give you no-
tice of such a determination in advance 
of your proposed Distribution. 

(g) How SBA will apply your Distribu-
tions. Your Distributions to SBA (or its 
designated agent or Trustee) under this 
§ 107.1560 will be applied in the fol-
lowing order: 

(1) First, to Profit Participation; 
(2) Second, to the extent there re-

main any Retained Earnings Available 
for Distribution, to distributions on 
Preferred Securities; 

(3) Third, as a redemption of Partici-
pating Securities in order of issue; 

(4) Fourth, as a redemption of Pre-
ferred Securities; and 

(5) Fifth, as the repayment of prin-
cipal of any outstanding Debentures, 
with such repayment to be made into 
escrow on terms and conditions SBA 
determines. 

[61 FR 3189, Jan. 31, 1996, as amended at 63 
FR 5872, Feb. 5, 1998] 

§ 107.1570 Distributions by Licensee— 
optional Distribution to private in-
vestors and SBA. 

If you have outstanding Partici-
pating Securities or Earmarked Assets, 
you may make two types of optional 
Distributions under this § 107.1570: 
quarterly Distributions determined the 
same way as the required annual Dis-
tributions in § 107.1560, and Distribu-
tions allocated between SBA and your 
private investors in proportion to the 
capital contributions of each. You 
must notify SBA of any planned dis-
tribution under this section 10 business 
days before the distribution date, un-
less SBA permits otherwise. 

(a) Quarterly Distributions subject to 
conditions in § 107.1560. (1) You may 
make Distributions under this para-
graph (a) as of the end of any fiscal 
quarter, giving SBA (or its designated 
agent or Trustee) a percentage share 
determined under § 107.1560(e). 

(2) Such Distributions are subject to 
all the provisions in § 107.1560 (a)(1), 
(a)(3), (a)(4), (d), (f)(2), and (g). 

(3) You may make such Distributions 
only on the next Payment Date fol-
lowing the end of your fiscal quarter. 

(4) The total amount of such Dis-
tributions may not exceed the result of 
the following computation: 

(i) Your Retained Earnings Available 
for Distribution as of the end of your 
fiscal quarter; minus 
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(ii) All previous Distributions under 
this paragraph (a) or § 107.1560 that 
were applied as redemptions or repay-
ments of Leverage; plus 

(iii) All previous Distributions under 
paragraph (b) of this section that re-
duced your Retained Earnings Avail-
able for Distribution. 

(b) Other optional Distributions. On 
any Payment Date, you may make ad-
ditional Distributions to your private 
investors and to SBA (or its designated 
agent or Trustee) under this paragraph 
(b). 

(1) Conditions for making a Distribu-
tion. You may make a Distribution 
under this paragraph (b) only if: 

(i) You have distributed all Earned 
Prioritized Payments, earned Adjust-
ments, and earned Charges, so that the 
balance in your Distribution Account 
is zero (see § 107.1520). 

(ii) You have distributed all Profit 
Participation computed under § 107.1530 
which you are required to distribute 
under § 107.1560 or permitted to dis-
tribute under paragraph (a) of this sec-
tion, as appropriate, and you have 
made all required Distributions under 
§ 107.1560. 

(iii) You satisfy the liquidity require-
ment in § 107.1505 or obtain SBA’s prior 
written approval of the Distribution. 

(iv) You do not have a condition of 
Capital Impairment. 

(v) The Distribution does not reduce 
your Regulatory Capital (excluding 
commitments from Institutional Inves-
tors) below the minimum required 
under § 107.210, unless SBA approves the 
reduction as part of a plan of liquida-
tion. 

(vi) The Distribution does not cause 
you to have excess Leverage contrary 
to section 303 of the Act. 

(2) SBA’s share of Distribution. (i) If 
your Capital Impairment Percentage 
under § 107.1840 is zero, SBA’s percent-
age share of any Distribution under 
this paragraph (b) equals: 

[Leverage /(Leverage + Leverageable 
Capital)] × 100 

In this formula, use Leverage and 
Leverageable Capital as of the date of 
the Distribution, after giving effect to 
any Distribution under § 107.1560 and 
paragraph (a) of this section. 

(ii) If your Capital Impairment Per-
centage under § 107.1840 is greater than 
zero, you must modify the formula in 
paragraph (b)(2)(i) of this section by re-
placing Leverageable Capital with: 

Leverageable Capital × (100% ¥ CIP) 

where ‘‘CIP’’ is your Capital Impairment 
Percentage or 100 percent, whichever is 
less. 

(3) How SBA will apply Distributions. 
Any amounts you distribute to SBA, or 
its designated agent or Trustee, under 
this paragraph (b) will be applied as a 
repayment or redemption of Leverage 
in the order set forth in § 107.1560(g)(3) 
through (g)(5). 

(4) Effect of Distributions on Retained 
Earnings Available for Distribution. Any 
amounts you distribute to non-SBA in-
vestors under this paragraph (b) must 
reduce your Retained Earnings Avail-
able for Distribution to zero before re-
ducing your Private Capital. 

(5) Permitted exception to § 107.585. You 
may make any Distribution permitted 
by this paragraph (b), even if the result 
is a reduction in your Regulatory Cap-
ital that would otherwise be prohibited 
under § 107.585. 

[61 FR 3189, Jan. 31, 1996, as amended at 63 
FR 5872, Feb. 5, 1998] 

§ 107.1575 Distributions on other than 
Payment Dates. 

(a) Permitted Distributions on other 
than Payment Dates. Notwithstanding 
any provisions to the contrary in 
§§ 107.1540 through 107.1570, you may 
make Distributions on dates other 
than Payment Dates as follows: 

(1) Required annual Distributions 
under § 107.1540(a)(1), annual Distribu-
tions under § 107.1550, and any Distribu-
tions under § 107.1560 must be made no 
later than the second Payment Date 
following the end of your fiscal year. 

(2) Required Distributions under 
§ 107.1540(b) must be made no later than 
the first Payment Date following the 
end of the applicable fiscal quarter; 

(3) Optional Distributions under 
§ 107.1540(a)(2) and § 107.1570 may be 
made on any date. 

(4) Quarterly Distributions under 
§ 107.1550 must be made no earlier than 
the last day of the calendar quarter for 
which the Distribution is being made 
and no later than the first Payment 
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Date following the end of such calendar 
quarter. 

(b) Conditions for making Distribution. 
All Distributions under this section are 
subject to the following conditions: 

(1) You must obtain SBA’s written 
approval before the distribution date; 

(2) The ending date of the period for 
which you compute your Earmarked 
Profits, Prioritized Payments, Adjust-
ments, Charges, Profit Participation, 
Retained Earnings Available for Dis-
tribution, liquidity ratio, Capital Im-
pairment, and any other applicable 
computations required under §§ 107.1500 
through 107.1570, must be: 

(i) The distribution date, or 
(ii) If your Distribution includes an-

nual Distributions under 
§§ 107.1540(a)(1), 107.1550 and/or 107.1560, 
your most recent fiscal year end; 

(3) If your Distribution includes an 
amount which SBA will apply as a re-
demption of Participating Securities, 
the effective date of such redemption, 
for all purposes including future com-
putations of Prioritized Payments, will 
be the next Payment Date following 
the distribution date. 

[63 FR 5872, Feb. 5, 1998, as amended at 64 FR 
70997, Dec. 20, 1999] 

§ 107.1580 Special rules for In-Kind 
Distributions by Licensees. 

(a) In-Kind Distributions while Licensee 
has outstanding Participating Securities. 
A Distribution under §§ 107.1540, 107.1560 
or 107.1570 may consist of securities (an 
‘‘In-Kind Distribution’’). Such a Dis-
tribution must satisfy the conditions 
in this paragraph (a). 

(1) You may distribute only Distrib-
utable Securities. 

(2) You must distribute each security 
pro-rata to all investors and to SBA or 
its designated agent or Trustee, based 
on the amounts that each party would 
receive if the Distribution were in 
cash. 

(3) You must impute a gain (loss) on 
each security being distributed as if it 
were being sold, using the value of the 
security as of the declaration date of 
the Distribution (if you are a Corporate 
Licensee) or the distribution date (if 
you are a Partnership Licensee). 

(4) You must deposit SBA’s share of 
securities being distributed with a dis-
position agent designated by SBA. As 

an alternative, if you agree, SBA may 
direct you to dispose of its shares. In 
this case, you must promptly remit the 
proceeds to SBA. 

(b) In-Kind Distributions after Licensee 
has redeemed all Participating Securities. 
This paragraph (b) applies from the 
time you redeem all your Participating 
Securities until you dispose of all your 
Earmarked Assets. 

(1) You may make an In-Kind Dis-
tribution of an Earmarked Asset only 
if you pay SBA the lower of: 

(i) An amount equal to the Unreal-
ized Appreciation on the asset; or 

(ii) The full amount of your Accumu-
lated Prioritized Payments and unpaid 
Adjustments. 

(2) You must obtain SBA’s prior writ-
ten approval of any In-Kind Distribu-
tion of Earmarked Assets that are not 
Distributable Securities, specifically 
including approval of the valuation of 
the assets. 

[61 FR 3189, Jan. 31, 1996, as amended at 63 
FR 5872, Feb. 5, 1998; 64 FR 70997, Dec. 20, 
1999] 

§ 107.1585 Exchange of Debentures for 
Participating Securities. 

You may, in SBA’s discretion, retire 
a Debenture through the issuance of 
Participating Securities. To do so, you 
must: 

(a) Obtain SBA’s approval to issue 
Participating Securities; 

(b) Pay all unpaid accrued interest on 
the Debenture, plus any applicable pre-
payment penalties, fees, and other 
charges; 

(c) Have outstanding Equity Capital 
Investments (at cost) equal to the 
amount of the Debenture being refi-
nanced; and 

(d) Classify all your existing Loans 
and Investments as Earmarked Assets. 

[63 FR 5869, Feb. 5, 1998] 

§ 107.1590 Special rules for companies 
licensed on or before March 31, 
1993. 

This section applies to companies li-
censed on or before March 31, 1993 that 
apply to issue Participating Securities. 

(a) Election to exclude pre-existing port-
folio. You may choose to exclude all 
(but not a portion) of your Loans and 
Investments as of March 31, 1993, from 
classification as Earmarked Assets if: 
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(1) The proceeds of your first 
issuance of Participating Securities 
are not used to refinance outstanding 
Debentures (see § 107.1585(a)). SBA will 
consider payment or prepayment of 
any outstanding Debenture to be a refi-
nancing unless you demonstrate to 
SBA’s satisfaction that you can pay 
the Debenture principal without rely-
ing on the proceeds of the Partici-
pating Securities. 

(2) SBA, in its sole discretion, ap-
proves the exclusion. 

(b) Treatment of pre-existing portfolio if 
not excluded. If you do not choose to ex-
clude your Loans and Investments as of 
March 31, 1993, they will be Earmarked 
Assets for all purposes. 

(c) Requirements for Licensee’s first 
issuance of Participating Securities. When 
you apply for your first issuance of 
Participating Securities, you must 
comply with the following: 

(1) For each of your Loans and In-
vestments, you must submit: 

(i) The most recent annual report (or 
fiscal year-end financial statements) 
and the most recent interim financial 
statements of the Small Business; and 

(ii) Your valuation reports on the 
Small Business, prepared as of the end 
of each of your last three fiscal years. 
If you have applied for Participating 
Securities on the basis of interim fi-
nancial statements, you must also sub-
mit a valuation report as of your in-
terim financial statement date. 

(2) If you have negative Undistrib-
uted Net Realized Earnings and/or a 
net Unrealized Loss on Securities Held, 
SBA may require you to undergo a 
quasi-reorganization in accordance 
with generally accepted accounting 
principles. 

(3) If your financial statements ac-
companying the Participating Securi-
ties application are for an interim pe-
riod, you must have your SBA-ap-
proved independent public accountant 
perform a limited-scope audit of the 
statements. For purposes of this para-
graph (d)(3), ‘‘limited scope audit’’ 
means auditing procedures sufficient 
to enable the independent public ac-
countant to express an opinion on the 
Statement of Financial Position and 

the accompanying Schedule of Loans 
and Investments. 

[61 FR 3189, Jan. 31, 1996, as amended at 63 
FR 5873, Feb. 5, 1998] 

FUNDING LEVERAGE BY USE OF SBA- 
GUARANTEED TRUST CERTIFICATES 
(‘‘TCS’’) 

§ 107.1600 SBA authority to issue and 
guarantee Trust Certificates. 

(a) Authorization. Sections 319(a) and 
(b) of the Act authorize SBA or its CRA 
to issue TCs, and SBA to guarantee the 
timely payment of the principal and in-
terest thereon. Any guarantee by SBA 
of such TC is limited to the principal 
and interest due on the Debentures or 
the Redemption Price of and 
Prioritized Payments on Participating 
Securities in any Trust or Pool back-
ing such TC. The full faith and credit 
of the United States is pledged to the 
payment of all amounts due under the 
guarantee of any TC. 

(b) Periodic exercise of authority. SBA 
will issue guarantees of Debentures and 
Participating Securities under section 
303 and of TCs under section 319 of the 
Act at six month intervals, or at short-
er intervals, taking into account the 
amount and number of such guarantees 
or TCs. 

(c) SBA authority to arrange public or 
private fundings of Leverage. SBA in its 
discretion may arrange for public or 
private financing under its guarantee 
authority. Such financing arranged by 
SBA may be accomplished by the sale 
of individual Debentures or Partici-
pating Securities, aggregations of De-
bentures or Participating Securities, or 
Pools or Trusts of Debentures or Par-
ticipating Securities. 

(d) Pass-through provisions. TCs shall 
provide for a pass-through to their 
holders of all amounts of principal and 
interest paid on the Debentures, or the 
Redemption Price of and Prioritized 
Payments on the Participating Securi-
ties, in the Pool or Trust against which 
they are issued. 

(e) Formation of a Pool or Trust hold-
ing Leverage Securities. SBA shall ap-
prove the formation of each Pool or 
Trust. SBA may, in its discretion, es-
tablish the size of the Pools and their 
composition, the interest rate on the 
TCs issued against Trusts or Pools, 
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fees, discounts, premiums and other 
charges made in connection with the 
Pools, Trusts, and TCs, and any other 
characteristics of a Pool or Trust it 
deems appropriate. 

[61 FR 3189, Jan. 31, 1996, as amended at 63 
FR 5873, Feb. 5, 1998] 

§ 107.1610 Effect of prepayment or 
early redemption of Leverage on a 
Trust Certificate. 

(a) The rights, if any, of a Licensee to 
prepay any Debenture or make early 
redemption of any Participating Secu-
rity are established by the terms of 
such securities, and no such right is 
created or denied by the regulations in 
this part. 

(b) SBA’s rights to purchase or pre-
pay any Debenture without premium 
are established by the terms of the 
Guaranty Agreement relating to the 
Debenture. SBA’s rights to redeem, at 
any time, any Participating Security 
without premium are established by 
the terms of the Guaranty Agreement 
relating to the Participating Security. 

(c) Any prepayment of a Debenture 
or early redemption of a Participating 
Security pursuant to the terms of the 
Guaranty Agreement relating to such 
securities, shall reduce the SBA guar-
antee of timely payment of principal 
and interest on a TC in proportion to 
the amount of principal or Redemption 
Price that such prepaid Debenture or 
redeemed Participating Security rep-
resents in the Trust or Pool backing 
such TC. 

(d) SBA shall be discharged from its 
guarantee obligation to the holder or 
holders of any TC, or any successor or 
transferee of such holder, to the extent 
of any such prepayment, whether or 
not such successor or transferee shall 
have notice of any such prepayment. 

(e) Interest on prepaid Debentures 
and Prioritized Payments on Partici-
pating Securities shall accrue only 
through the date of such voluntary pre-
payment or SBA payment, as the case 
may be. 

(f) In the event that all Debentures 
or Participating Securities consti-
tuting a Trust or Pool are prepaid, the 
TCs backed by such Trust or Pool shall 
be redeemed by payment of the unpaid 
principal and interest on the TCs; Pro-
vided, however, that in the case of the 

prepayment of a Debenture pursuant to 
the provisions of the Guaranty Agree-
ment relating to the Debenture, the 
CRA shall pass through pro rata to the 
holders of the TCs any such prepay-
ments including any prepayment pen-
alty paid by the obligor Licensee pur-
suant to the terms of the Debenture. 

§ 107.1620 Functions of agents, includ-
ing Central Registration Agent, 
Selling Agent and Fiscal Agent. 

(a) Agents. SBA will appoint or cause 
to be appointed agent(s) to perform 
functions necessary to market and 
service Debentures, Participating Se-
curities, or TCs pursuant to this part. 

(1) Selling Agent. As a condition of 
guaranteeing a Debenture or Partici-
pating Security, SBA shall cause each 
Licensee to appoint a Selling Agent to 
perform functions which include, but 
are not limited to: 

(i) Selecting qualified entities to be-
come pool or Trust assemblers 
(‘‘Poolers’’). 

(ii) Receiving guaranteed Debentures 
and Participating Securities as well as 
negotiating the terms and conditions 
of periodic offerings of Debentures and/ 
or TCs with Poolers on behalf of Li-
censees. 

(iii) Directing and coordinating peri-
odic sales of Debentures and Partici-
pating Securities and/or TCs. 

(iv) Arranging for the production of 
the Offering Circular, certificates, and 
such other documents as may be re-
quired from time to time. 

(2) Fiscal Agent. SBA shall appoint a 
Fiscal Agent to: 

(i) Establish performance criteria for 
Poolers. 

(ii) Monitor and evaluate the finan-
cial markets to determine those fac-
tors that will minimize or reduce the 
cost of funding Debentures or Partici-
pating Securities. 

(iii) Monitor the performance of the 
Selling Agent, Poolers, CRA, and the 
Trustee. 

(iv) Perform such other functions as 
SBA, from time to time, may prescribe. 

(3) Central Registration Agent. Pursu-
ant to a contract entered into with 
SBA, the CRA, as SBA’s agent, will do 
the following with respect to the Pools 
or Trust Certificates for the Deben-
tures or Participating Securities: 
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(i) Form an SBA-approved Pool or 
Trust; 

(ii) Issue the TCs in the form pre-
scribed by SBA; 

(iii) Transfer the TCs upon the sale of 
original issue TCs in any secondary 
market transaction; 

(iv) Receive payments from Licens-
ees; 

(v) Make periodic payments as sched-
uled or required by the terms of the 
TCs, and pay all amounts required to 
be paid upon prepayment of Debentures 
or redemption of Participating Securi-
ties; 

(vi) Hold, safeguard, and release all 
Debentures and Participating Securi-
ties constituting Trusts or Pools upon 
instructions from SBA; 

(vii) Remain custodian of such other 
documentation as SBA shall direct by 
written instructions; 

(viii) Provide for the registration of 
all pooled Debentures and Partici-
pating Securities, all Pools and Trusts, 
and all TCs; 

(ix) Perform such other functions as 
SBA may deem necessary to imple-
ment the provisions of this section. 

(b) Functions. The function of locat-
ing purchasers, and negotiating and 
closing the sale of Debentures, Partici-
pating Securities and TCs, may be per-
formed either by SBA or an agent ap-
pointed by SBA. Nothing in the regula-
tions in this part shall be interpreted 
to prevent the CRA from acting as 
SBA’s agent for this purpose. 

§ 107.1630 SBA regulation of Brokers 
and Dealers and disclosure to pur-
chasers of Leverage or Trust Cer-
tificates. 

(a) Disclosure to purchasers. Prior to 
any sale of a Debenture, Participating 
Security, or TC, SBA shall require the 
seller, or the broker or dealer as agent 
for the seller, to disclose to the pur-
chaser, in a form prescribed or ap-
proved by SBA, specified information 
on the terms, conditions, and yield of 
such instrument. 

(b) Brokers and Dealers. Each broker, 
dealer, and Pool or Trust assembler ap-
proved by SBA pursuant to these regu-
lations shall either be regulated by a 
Federal financial regulatory agency, or 
be a member of the National Associa-
tion of Securities Dealers (NASD), and 
shall be in good standing in respect to 

compliance with the financial, ethical, 
and reporting requirements of such 
body. They also shall be in good stand-
ing with SBA as determined by the 
SBA Associate Administrator for In-
vestment (see paragraph (d) of this sec-
tion) and shall provide a fidelity bond 
or insurance in such amount as SBA 
may require. 

(c) Suspension and/or termination of 
Broker or Dealer. SBA shall exclude 
from the sale and all other dealings in 
Debentures, Participating Securities or 
TCs any broker or dealer: 

(1) If such broker’s or dealer’s au-
thority to engage in the securities 
business has been revoked or suspended 
by a supervisory agency. When such 
authority has been suspended, such 
broker or dealer will be suspended by 
SBA for the duration of such suspen-
sion by the supervisory agency. 

(2) If such broker or dealer has been 
indicted or otherwise formally charged 
with a misdemeanor or felony bearing 
on its fitness, such broker or dealer 
may be suspended while the charge is 
pending. Upon conviction, participa-
tion may be terminated. 

(3) If such broker or dealer has suf-
fered an adverse final civil judgment, 
holding that such broker or dealer has 
committed a breach of trust or viola-
tion of law or regulation protecting the 
integrity of business transactions or 
relationships, participation in the mar-
ket for Debentures, Participating Secu-
rities or TCs may be terminated. 

(4) If such broker or dealer has failed 
to make full disclosure of the informa-
tion required by SBA in paragraph (a) 
of this section, such broker’s or deal-
er’s participation in the market for De-
bentures, Participating Securities or 
TCs may be terminated. 

(d) Termination/suspension proceedings. 
A broker’s or dealer’s participation in 
the market for Debentures, Partici-
pating Securities or TCs will be con-
ducted in accordance with part 134 of 
this chapter. SBA may, for any of the 
reasons stated in paragraphs (b)(1) 
through (b)(4) of this section, suspend 
the privilege of any broker or dealer to 
participate in this market. SBA shall 
give written notice at least ten (10) 
business days prior to the effective 
date of such suspension. Such notice 
shall inform the broker or dealer of the 
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opportunity for a hearing pursuant to 
part 134 of this chapter. 

§ 107.1640 SBA access to records of the 
CRA, Brokers, Dealers and Pool or 
Trust assemblers. 

The CRA and any broker, dealer and 
Pool or Trust assembler operating 
under the regulations in this part shall 
make all books, records and related 
materials associated with Debentures, 
Participating Securities and TCs avail-
able to SBA for review and copying 
purposes. Such access shall be at such 
party’s primary place of business dur-
ing normal business hours. 

MISCELLANEOUS 

§ 107.1700 Transfer by SBA of its inter-
est in Licensee’s Leverage security. 

Upon such conditions and for such 
consideration as it deems reasonable, 
SBA may sell, assign, transfer, or oth-
erwise dispose of any Preferred Secu-
rity, Debenture, Participating Secu-
rity, or other security held by or on be-
half of SBA in connection with Lever-
age. Upon notice by SBA, Licensee will 
make all payments of principal, divi-
dends, interest, Prioritized Payments, 
and redemptions as shall be directed by 
SBA. Licensee will be liable for all 
damage or loss which SBA may sustain 
by reason of such disposal, up to the 
amount of Licensee’s liability under 
such security, plus court costs and rea-
sonable attorney’s fees incurred by 
SBA. 

§ 107.1710 SBA authority to collect or 
compromise its claims. 

SBA may, upon such conditions and 
for such consideration as it deems rea-
sonable, collect or compromise all 
claims relating to Preferred or Partici-
pating Securities or obligations held or 
guaranteed by SBA, and all legal or eq-
uitable rights accruing to SBA. 

§ 107.1720 Characteristics of SBA’s 
guarantee. 

If SBA agrees to guarantee a Licens-
ee’s Debentures or Participating Secu-
rities, such guarantee will be uncondi-
tional, irrespective of the validity, reg-
ularity or enforceability of the Deben-
tures or Participating Securities or 
any other circumstances which might 
constitute a legal or equitable dis-

charge or defense of a guarantor. Pur-
suant to its guarantee, SBA will make 
timely payments of principal and in-
terest on the Debentures or the Re-
demption Price of and Prioritized Pay-
ments on the Participating Securities. 

[63 FR 5873, Feb. 5, 1998] 

Subpart J—Licensee’s Noncompli-
ance With Terms of Leverage 

§ 107.1800 Licensee’s agreement to 
terms and conditions in §§ 107.1810 
and 107.1820. 

Any Licensee that violates the terms 
and conditions of its Leverage is sub-
ject to SBA remedies. The terms, con-
ditions and remedies in § 107.1810 apply 
to outstanding Debentures issued after 
April 25, 1994. The terms, conditions 
and remedies in § 107.1820 apply to out-
standing Preferred Securities and Par-
ticipating Securities issued after April 
25, 1994, or if you have Earmarked As-
sets in your portfolio. 

§ 107.1810 Events of default and SBA’s 
remedies for Licensee’s noncompli-
ance with terms of Debentures. 

(a) Applicability of this section. This 
§ 107.1810 applies to Debentures issued 
after April 25, 1994. By issuing such De-
bentures, you automatically agree to 
the terms, conditions and remedies in 
this section, as in effect at the time of 
issuance and as if fully set forth in the 
Debentures. Debentures issued before 
April 25, 1994 continue to be governed 
by the remedies in effect at the time of 
their issuance. 

(b) Automatic events of default. The oc-
currence of one or more of the events 
in this paragraph (b) causes the rem-
edies in paragraph (c) of this section to 
take effect immediately. 

(1) Insolvency. You become equitably 
or legally insolvent. 

(2) Voluntary assignment. You make a 
voluntary assignment for the benefit of 
creditors without SBA’s prior written 
approval. 

(3) Bankruptcy. You file a petition to 
begin any bankruptcy or reorganiza-
tion proceeding, receivership, dissolu-
tion or other similar creditors’ rights 
proceeding, or such action is initiated 
against you and is not dismissed within 
60 days. 
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