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(b) Require the new owners or the 
transferee’s Control Person(s) to as-
sume, in writing, personal liability for 
your Leverage, effective only in the 
event of their direct or indirect partici-
pation in any transfer of Control not 
approved by SBA; or 

(c) Require compliance with any 
other conditions set by SBA, including 
compliance with the requirements for 
minimum capital and management- 
ownership diversity as in effect at such 
time for new NMVC Companies. 

§ 108.450 Notification to SBA of pledge 
of NMVC Company’s shares. 

(a) You must notify SBA in writing, 
within 30 calendar days, of the terms of 
any transaction in which: 

(1) Any Person, or group of Persons 
acting in concert, pledges shares of 
your stock (or equivalent ownership in-
terests) as collateral for indebtedness; 
and 

(2) The shares pledged are at least 10 
percent of your Regulatory Capital. 

(b) If the transaction creates a 
change of ownership or Control, you 
must comply with § 108.400 or § 108.410, 
as appropriate. 

RESTRICTIONS ON COMMON CONTROL OR 
OWNERSHIP OF TWO OR MORE NMVC 
COMPANIES 

§ 108.460 Restrictions on Common 
Control or ownership of two (or 
more) NMVC Companies. 

Without SBA’s prior written ap-
proval, you must not have an officer, 
director, manager, Control Person, or 
owner (with a direct or indirect owner-
ship interest of at least 10 percent) who 
is also: 

(a) An officer, director, manager, 
Control Person, or owner (with a direct 
or indirect ownership interest of at 
least 10 percent) of another NMVC 
Company; or 

(b) An officer or director of any Per-
son that directly or indirectly controls, 
or is controlled by, or is under Com-
mon Control with, another NMVC Com-
pany. 

CHANGE IN STRUCTURE OF NMVC 
COMPANY 

§ 108.470 SBA approval of merger, con-
solidation, or reorganization of 
NMVC Company. 

You may not merge, consolidate, 
change form of organization (corpora-
tion or partnership) or reorganize with-
out SBA’s prior written approval. Any 
such merger or consolidation will be 
subject to § 108.440. 

Subpart G—Managing the 
Operations of a NMVC Company 

GENERAL REQUIREMENTS 

§ 108.500 Lawful operations under the 
Act. 

You must engage only in the activi-
ties contemplated by the Act and in no 
other activities. 

§ 108.502 Representations to the pub-
lic. 

You may not represent or imply to 
anyone that the SBA, the U.S. Govern-
ment or any of its agencies or officers 
has approved any ownership interests 
you have issued or obligations you 
have incurred. Be certain to include a 
statement to this effect in any solicita-
tion to investors. Example: You may 
not represent or imply that ‘‘SBA 
stands behind the NMVC Company’’ or 
that ‘‘Your capital is safe because 
SBA’s experts review proposed invest-
ments to make sure they are safe for 
the NMVC Company.’’ 

§ 108.503 NMVC Company’s adoption 
of an approved valuation policy. 

(a) Valuation guidelines. You must 
prepare, document and report the valu-
ations of your Loans and Investments 
in accordance with the Valuation 
Guidelines for SBICs issued by SBA. 
These guidelines may be obtained from 
SBA’s Investment Division. 

(b) SBA approval of valuation policy. 
You must have a written valuation pol-
icy approved by SBA for use in deter-
mining the value of your Loans and In-
vestments. You must either: 

(1) Adopt without change the model 
valuation policy set forth in section III 
of the Valuation Guidelines for SBICs; 
or 
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(2) Obtain SBA’s prior written ap-
proval of an alternative valuation pol-
icy. 

(c) Responsibility for valuations. Your 
board of directors, managing members, 
or general partner(s) will be solely re-
sponsible for adopting your valuation 
policy and for using it to prepare valu-
ations of your Loans and Investments 
for submission to SBA. If SBA reason-
ably believes that your valuations, in-
dividually or in the aggregate, are ma-
terially misstated, it reserves the right 
to require you to engage, at your ex-
pense, an independent third party ac-
ceptable to SBA to substantiate the 
valuations. 

(d) Frequency of valuations. (1) You 
must value your Loans and Invest-
ments at the end of the second quarter 
of your fiscal year, and at the end of 
your fiscal year. 

(2) On a case-by-case basis, SBA may 
require you to perform valuations more 
frequently. 

(3) You must report material adverse 
changes in valuations at least quar-
terly, within thirty days following the 
close of the quarter. 

(e) Review of valuations by independent 
public accountant. (1) For valuations 
performed as of the end of your fiscal 
year, your independent public account-
ant must review your valuation proce-
dures and the implementation of such 
procedures, including adequacy of doc-
umentation. 

(2) The independent public account-
ant’s report on your audited annual fi-
nancial statements (SBA Form 468) 
must include a statement that your 
valuations were prepared in accordance 
with your approved valuation policy. 

§ 108.504 Equipment and office re-
quirements. 

(a) Computer capability. You must 
have a personal computer with a 
modem, and be able to use this equip-
ment to prepare reports (using SBA 
provided software) and transmit them 
to SBA. In addition, you must have ac-
cess to the Internet and the capability 
to send and receive electronic mail via 
the Internet. 

(b) Facsimile capability. You must be 
able to receive facsimile messages 24 
hours per day at your primary office. 

(c) Accessible office. You must main-
tain an office that is convenient to the 
public and is open for business during 
normal working hours. 

§ 108.506 Safeguarding the NMVC 
Company’s assets/Internal controls. 

You must adopt a plan to safeguard 
your assets and monitor the reliability 
of your financial data, personnel, Port-
folio, funds and equipment. You must 
provide your bank and custodian with 
a certified copy of your resolution or 
other formal document describing your 
control procedures. 

§ 108.507 Violations based on false fil-
ings and nonperformance of agree-
ments with SBA. 

The following shall constitute a vio-
lation of this part: 

(a) Nonperformance. Nonperformance 
of any of the requirements of any De-
benture or of any written agreement 
with SBA. 

(b) False statement. In any document 
submitted to SBA: 

(1) Any false statement knowingly 
made; or 

(2) Any misrepresentation of a mate-
rial fact; or 

(3) Any failure to state a material 
fact. A material fact is any fact that is 
necessary to make a statement not 
misleading in light of the cir-
cumstances under which the statement 
was made. 

§ 108.509 Employment of SBA officials. 

Without SBA’s prior written ap-
proval, for a period of two years after 
the date of your most recent issuance 
of Leverage (or the receipt of any SBA 
Assistance as defined in part 105 of this 
chapter), you are not permitted to em-
ploy, offer employment to, or retain for 
professional services, any person who: 

(a) Served as an officer, attorney, 
agent, or employee of SBA on or within 
one year before such date; and 

(b) As such, occupied a position or 
engaged in activities which, in SBA’s 
determination, involved discretion 
with respect to the granting of SBA 
Assistance. 
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MANAGEMENT AND COMPENSATION 

§ 108.510 SBA approval of NMVC Com-
pany’s Investment Adviser/Man-
ager. 

You may employ an Investment Ad-
viser/Manager who will be subject to 
the supervision of your board of direc-
tors, managing members, or general 
partner. If you have Leverage or plan 
to seek Leverage, you must obtain 
SBA’s prior written approval of the 
management contract. SBA’s approval 
of an Investment Adviser/Manager for 
one NMVC Company does not indicate 
approval of that manager for any other 
NMVC Company. 

(a) Management contract. The con-
tract must: 

(1) Specify the services the Invest-
ment Adviser/Manager will render to 
you and to the Small Businesses in 
your Portfolio; and 

(2) Indicate the basis for computing 
Management Expenses. 

(b) Material change to approved man-
agement contract. If there is a material 
change, both you and SBA must ap-
prove such change in advance. If you 
are uncertain if the change is material, 
submit the proposed revision to SBA. 

§ 108.520 Management Expenses of a 
NMVC Company. 

SBA must approve your initial Man-
agement Expenses and any increases in 
your Management Expenses. 

(a) Definition of Management Expenses. 
Management Expenses include: 

(1) Salaries; 
(2) Office expenses; 
(3) Travel; 
(4) Business development; 
(5) Office and equipment rental; 
(6) Bookkeeping; and 
(7) Expenses related to developing, 

investigating and monitoring invest-
ments. 

(b) Management Expenses do not in-
clude services provided by specialized 
outside consultants, outside lawyers 
and independent public accountants, if 
they perform services not generally 
performed by a venture capital com-
pany. 

CASH MANAGEMENT BY A NMVC 
COMPANY 

§ 108.530 Restrictions on investments 
of idle funds by NMVC Companies. 

(a) Permitted investments of idle funds. 
Funds not invested in Small Businesses 
must be maintained in: 

(1) Direct obligations of, or obliga-
tions guaranteed as to principal and in-
terest by, the United States, which ma-
ture within 15 months from the date of 
the investment; or 

(2) Repurchase agreements with fed-
erally insured institutions, with a ma-
turity of seven days or less. The securi-
ties underlying the repurchase agree-
ments must be direct obligations of, or 
obligations guaranteed as to principal 
and interest by, the United States. The 
securities must be maintained in a cus-
todial account at a federally insured 
institution; or 

(3) Certificates of deposit with a ma-
turity of one year or less, issued by a 
federally insured institution; or 

(4) A deposit account in a federally 
insured institution, subject to a with-
drawal restriction of one year or less; 
or 

(5) A checking account in a federally 
insured institution; or 

(6) A reasonable petty cash fund. 
(b) Deposit of funds in excess of the in-

sured amount. (1) You are permitted to 
deposit funds in a federally insured in-
stitution in excess of the institution’s 
insured amount, but only if the institu-
tion is ‘‘well capitalized’’ in accordance 
with the definition set forth in regula-
tions of the Federal Deposit Insurance 
Corporation, as amended (12 CFR 
325.103). 

(2) Exception: You may make a tem-
porary deposit (not to exceed 30 days) 
in excess of the insured amount, in a 
transfer account established to facili-
tate the receipt and disbursement of 
funds or to hold funds necessary to 
honor Commitments issued. 

(c) Deposit of funds in Associate institu-
tion. A deposit in, or a repurchase 
agreement with, a federally insured in-
stitution that is your Associate is not 
considered a Financing of such Asso-
ciate under § 108.730, provided the terms 
of such deposit or repurchase agree-
ment are no less favorable than those 
available to the general public. 
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BORROWING BY NMVC COMPANIES FROM 
NON-SBA SOURCES 

§ 108.550 Prior approval of secured 
third-party debt of NMVC compa-
nies. 

(a) Definition. In this section, ‘‘se-
cured third-party debt’’ means any 
non-SBA debt secured by any of your 
assets, including secured guarantees 
and other contingent obligations that 
you voluntarily assume and secured 
lines of credit. 

(b) General rule. You must get SBA’s 
written approval before you incur any 
secured third-party debt or refinance 
any debt with secured third-party debt, 
including any renewal of a secured line 
of credit, increase in the maximum 
amount available under a secured line 
of credit, or expansion of the scope of a 
security interest or lien. For purposes 
of this paragraph (b), ‘‘expansion of the 
scope of a security interest or lien’’ 
does not include the substitution of 
one asset or group of assets for an-
other, provided the asset values (as re-
ported on your most recent annual 
Form 468) are comparable. 

(c) Conditions for SBA approval. As a 
condition of granting its approval 
under this section, SBA may impose 
such restrictions or limitations as it 
deems appropriate, taking into account 
your historical performance, current 
financial position, proposed terms of 
the secured debt and amount of aggre-
gate debt you will have outstanding 
(including Leverage). SBA will not fa-
vorably consider any requests for ap-
proval which include a blanket lien on 
all your assets, or a security interest 
in your investor commitments in ex-
cess of 125 percent of the proposed bor-
rowing. 

(d) Thirty-day approval. Unless SBA 
notifies you otherwise within 30 days 
after it receives your request, you may 
consider your request automatically 
approved if: 

(1) You are in regulatory compliance; 
(2) The security interest in your as-

sets is limited to either those assets 
being acquired with the borrowed funds 
or an asset coverage ratio of no more 
than 2:1; 

(3) Your request is for approval of a 
secured line of credit that would not 
cause your total outstanding bor-

rowings (not including Leverage) to ex-
ceed 50 percent of your Leverageable 
Capital. 

VOLUNTARY DECREASE IN REGULATORY 
CAPITAL 

§ 108.585 Voluntary decrease in NMVC 
Company’s Regulatory Capital. 

You must obtain SBA’s prior written 
approval to reduce your Regulatory 
Capital by more than two percent in 
any fiscal year. At all times, you must 
retain sufficient Regulatory Capital to 
meet the minimum capital require-
ments in the Act and § 108.210, and suf-
ficient Leverageable Capital to avoid 
having excess Leverage in violation of 
section 355(d) of the Act. 

Subpart H—Recordkeeping, Re-
porting, and Examination Re-
quirements for NMVC Com-
panies 

RECORDKEEPING REQUIREMENTS FOR 
NMVC COMPANIES 

§ 108.600 General requirement for 
NMVC Company to maintain and 
preserve records. 

(a) Maintaining your accounting 
records. You must establish and main-
tain your accounting records using 
SBA’s standard chart of accounts for 
SBICs, unless SBA approves otherwise. 
You may obtain this chart of accounts 
from SBA. 

(b) Location of records. You must keep 
the following records at your principal 
place of business or, in the case of 
paragraph (b)(3) of this section, at the 
branch office that is primarily respon-
sible for the transaction: 

(1) All your accounting and other fi-
nancial records; 

(2) All minutes of meetings of direc-
tors, stockholders, executive commit-
tees, partners, or other officials; and 

(3) All documents and supporting ma-
terials related to your business trans-
actions, except for any items held by a 
custodian under a written agreement 
between you and a Portfolio Concern or 
non-SBA lender, or any securities held 
in a safe deposit box, or by a licensed 
securities broker in an amount not ex-
ceeding the broker’s per-account insur-
ance coverage. 
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