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§ 115.36 Indemnity settlements and re-
instatement of Principal. 

(a) Indemnity settlements. (1) An in-
demnity settlement occurs when a de-
faulted Principal and its Surety agree 
upon an amount, less than the actual 
loss under the bond, which will satisfy 
the Principal’s indebtedness to the 
Surety. Sureties must not agree to any 
indemnity settlement proposal or enter 
into any such agreement without 
SBA’s concurrence. 

(2) Any settlement proposal sub-
mitted for SBA’s consideration must 
include current financial information, 
including financial statements, tax re-
turns, and credit reports, together with 
the Surety’s written recommendations. 
It should also indicate whether the 
Principal is interested in further bond-
ing. 

(3) The Surety must pay SBA its pro 
rata share of the settlement amount 
within 90 days of receipt. Prior to clos-
ing the file on a Principal, the Surety 
must certify that SBA has received its 
pro rata share of all indemnity recov-
ery. 

(b) Conditions for reinstatement. At 
any time after a Principal becomes in-
eligible for further bond guarantees 
under § 115.14(a), the Surety may rec-
ommend that such Principal’s eligi-
bility be reinstated. OSG may agree to 
reinstate the Principal and its Affili-
ates if: 

(1) The Principal’s guarantee fee has 
been paid to SBA and SBA receives evi-
dence that the Principal has paid all 
delinquent amounts due to the Surety 
(including amounts for Imminent 
Breach); or 

(2) The Surety has settled its claim 
with the Principal for an amount and 
on terms accepted by OSG; or 

(3) The Principal contests a claim 
and provides collateral, acceptable to 
the Surety and OSG, which has a liq-
uidation value of at least the amount 
of the claim including related ex-
penses; or 

(4) The Principal’s indebtedness to 
the Surety is discharged by operation 
of law (e.g., bankruptcy discharge); or 

(5) OSG and the Surety determine 
that further bond guarantees are ap-
propriate. 

(c) Underwriting after reinstatement. A 
guarantee application submitted after 

reinstatement of the Principal’s eligi-
bility is subject to a very stringent un-
derwriting review. 

Subpart C—Preferred Surety Bond 
(PSB) Guarantees 

§ 115.60 Selection and admission of 
PSB Sureties. 

(a) Selection of PSB Sureties. SBA’s se-
lection of PSB Sureties will be guided 
by, but not limited to, these factors: 

(1) An underwriting limitation of at 
least $2,000,000 on the U.S. Treasury 
Department list of acceptable sureties; 

(2) An agreement that the Surety 
will neither charge a bond premium in 
excess of that authorized by the appro-
priate State insurance department, nor 
impose any non-premium fee unless 
such fee is permitted by applicable 
State law and approved by SBA. 

(3) Premium income from contract 
bonds guaranteed by any government 
agency (Federal, State or local) of no 
more than one- quarter of the total 
contract bond premium income of the 
Surety; 

(4) The vesting of underwriting au-
thority for SBA guaranteed bonds only 
in employees of the Surety; 

(5) The vesting of final settlement 
authority for claims and recovery 
under the PSB program only in em-
ployees of the Surety’s permanent 
claims department; and 

(6) The rating or ranking designa-
tions assigned to the Surety by recog-
nized authority. 

(b) Admission of PSB Sureties. A Sur-
ety admitted to the PSB program must 
execute a PSB Agreement before ap-
proving SBA guaranteed bonds. No 
SBA guarantee attaches to bonds ap-
proved before the D/SG or designee has 
countersigned the Agreement. 

[61 FR 3271, Jan. 31, 1996, as amended at 66 
FR 30804, June 8, 2001; 72 FR 34600, June 25, 
2007] 

§ 115.61 [Reserved] 

§ 115.62 Prohibition on participation 
in Prior Approval program. 

A PSB Surety is not eligible to sub-
mit applications under subpart B of 
this part. This prohibition does not ex-
tend to an Affiliate, as defined in 13 
CFR § 121.103, of a PSB Surety that is 
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not itself a PSB Surety provided that 
the relationship between the PSB Sur-
ety and the Affiliate has been fully dis-
closed to SBA and that such Affiliate 
has been approved by SBA to partici-
pate as a Prior Approval Surety pursu-
ant to § 115.11. 

[72 FR 34600, June 25, 2007] 

§ 115.63 Allotment of guarantee au-
thority. 

(a) General. SBA allots to each PSB 
Surety a periodic maximum guarantee 
authority. No SBA guarantee attaches 
to bonds approved by a PSB Surety if 
the bonds exceed the allotted authority 
for the period in which the bonds are 
approved. No reliance on future author-
ity is permitted. An allotment can be 
increased only by prior written permis-
sion of SBA. 

(b) Execution of Bid Bonds. When the 
PSB Surety Executes a Bid Bond, SBA 
debits the Surety’s allotment for an 
amount equal to the guarantee per-
centage of the estimated penal sum of 
the Final Bond SBA would guarantee if 
the Contract were awarded. If the Con-
tract is then awarded for an amount 
other than the bid amount, or if the bid 
is withdrawn or the Bid Bond guar-
antee has expired (see § 115.12(c)), SBA 
debits or credits the Surety’s allot-
ment accordingly. 

(c) Execution of Final Bonds. If the 
PSB Surety Executes a guaranteed 
Final Bond, but not the related Bid 
Bond, SBA debits the Surety’s allot-
ment for an amount equal to the guar-
antee percentage of the penal sum of 
the Final Bond. SBA will debit the al-
lotment for increases, and credit the 
allotment for decreases, in the bond 
amount. 

(d) Release and non-issuance of Final 
Bonds. The release of Final Bonds upon 
completion of the Contract does not re-
store the corresponding allotment. If, 
however, a PSB Surety approves a 
Final Bond but never issues the bond, 
SBA will credit the Surety’s allotment 
for an amount equal to the guarantee 
percentage of the penal sum of the 
bond. In that event, the Surety must 
notify SBA as soon as possible, but in 
no event later than 5 business days 
after the non-issuance has been deter-
mined. Until the Surety has so notified 
SBA, it cannot rely on such credit. 

§ 115.64 Timeliness requirement. 
There must be no Execution or ap-

proval of a bond by a PSB Surety after 
commencement of work under a Con-
tract unless the Surety obtains written 
approval from the D/SG. To apply for 
such approval, the Surety must submit 
a completed ‘‘Surety Bond Guarantee 
Agreement Addendum’’ (SBA Form 
991), together with the evidence and 
certifications described in 
§ 115.19(f)(1)(ii). 

§ 115.65 General PSB procedures. 
(a) Retention of information. A PSB 

Surety must comply with all applica-
ble SBA regulations and obtain from 
its applicants all the information and 
certifications required by SBA. The 
PSB Surety must document compli-
ance with SBA regulations and retain 
such certifications in its files, includ-
ing a contemporaneous record of the 
date of approval and Execution of each 
bond. See also § 115.19(f). The certifi-
cations and other information must be 
made available for inspection by SBA 
or its agents and must be available for 
submission to SBA in connection with 
the Surety’s claims for reimbursement. 
The PSB Surety must retain the cer-
tifications and other information for 
the term of the bond, plus such addi-
tional time as may be required to set-
tle any claims of the Surety for reim-
bursement from SBA and to attempt 
salvage or other recovery, plus an addi-
tional 3 years. If there are any unre-
solved audit findings in relation to a 
particular bond, the Surety must main-
tain the related certifications and 
other information until the findings 
are resolved. 

(b) Usual staff and procedures. The ap-
proval, Execution and administration 
by a PSB Surety of SBA guaranteed 
bonds must be handled in the same 
manner and with the same staff as the 
Surety’s activity outside the PSB pro-
gram. The Surety must request job sta-
tus reports from Obligees in accordance 
with its own procedures. 

(c) Notification to SBA—(1) Approvals. 
A PSB Surety must notify SBA by 
electronic transmission or monthly 
bordereau, as agreed between the Sur-
ety and SBA, of all approved Bid and 
Final Bonds, and of the Surety’s ap-
proval of increases and decreases in the 

VerDate Nov<24>2008 13:34 Feb 10, 2009 Jkt 217042 PO 00000 Frm 00212 Fmt 8010 Sfmt 8010 Y:\SGML\217042.XXX 217042ys
hi

ve
rs

 o
n 

P
R

O
D

1P
C

62
 w

ith
 C

F
R



203 

Small Business Administration § 115.70 

Contract or bond amount. The notice 
must contain the information specified 
from time to time in agreements be-
tween the Surety and SBA. SBA may 
deny liability with respect to Final 
Bonds for which SBA has not received 
timely notice. 

(2) Other events requiring notification. 
The PSB Surety must notify SBA with-
in 30 calendar days of the name and ad-
dress of any Principal against whom 
legal action on the bond has been insti-
tuted; whenever an Obligee has de-
clared a default; whenever the Surety 
has established or added to a claim re-
serve; of the recovery of any amounts 
on the guaranteed bond; and of any de-
cision by the Surety to bond any such 
Principal again. 

§ 115.66 Fees. 
The PSB Surety must pay SBA a cer-

tain percentage of the Premium it 
charges on Final Bonds. The PSB Sur-
ety must also remit to SBA the Prin-
cipal’s payment for its guarantee fee, 
equal to a certain percentage of the 
Contract amount. The fee percentages 
are determined by SBA and are pub-
lished in Notices in the FEDERAL REG-
ISTER from time to time. Each fee is 
rounded to the nearest dollar. The Sur-
ety must remit SBA’s Premium share 
and the Principal’s guarantee fee with 
the bordereau listing the related Final 
Bond, as required in the PSB Agree-
ment. 

§ 115.67 Changes in Contract or bond 
amount. 

(a) Increases. The PSB Surety must 
process Contract or bond amount in-
creases within its allotment in the 
same manner as initial guaranteed 
bond issuances (see § 115.65(c)(1)). The 
Surety must present checks for addi-
tional fees due from the Principal and 
the Surety on increases aggregating 
25% of the contract or bond amount or 
$50,000, and attach such payments to 
the respective monthly bordereau. If 
the additional Principal’s fee or Sure-
ty’s fee is less than $40, such fee is not 
due until all unpaid increases in such 
fee aggregate at least $40. 

(b) Decreases. If the Contract or bond 
amount is decreased, SBA will refund 
to the Principal a proportionate 
amount of the guarantee fee, and ad-

just SBA’s Premium share accordingly 
in the ordinary course of business. No 
refund or adjustment will be made 
until the amounts to be refunded or re-
bated, respectively, aggregate at least 
$40. 

§ 115.68 Guarantee percentage. 
SBA reimburses a PSB Surety in an 

amount not to exceed 70% of the Loss 
incurred and paid. Where the Contract 
amount, after the Execution of the 
bond, increases beyond the statutory 
limit of $2,000,000, SBA’s share of the 
Loss is limited to that percentage of 
the increased Contract amount which 
the statutory limit represents, multi-
plied by the guarantee percentage ap-
proved by SBA. For an example, see 
§ 115.31(d). 

[61 FR 3271, Jan. 31, 1996, as amended at 66 
FR 30804, June 8, 2001] 

§ 115.69 Imminent Breach. 
(a) No prior approval requirement. SBA 

will reimburse a PSB Surety for the 
guaranteed portion of payments the 
Surety makes to avoid or attempt to 
avoid an Imminent Breach of the terms 
of a Contract covered by an SBA guar-
anteed bond. The PSB Surety does not 
need SBA approval to make Imminent 
Breach payments. 

(b) Amount of reimbursement. The ag-
gregate of the payments by SBA under 
this section cannot exceed 10% of the 
Contract amount, unless the Adminis-
trator finds that a greater payment 
(not to exceed the guaranteed portion 
of the bond penalty) is necessary and 
reasonable. In no event will SBA make 
any duplicate payment under any pro-
vision of these regulations in this part. 

(c) Recordkeeping requirement. The 
PSB Surety must keep records of pay-
ments made to avoid Imminent Breach. 

§ 115.70 Claims for reimbursement of 
Losses. 

(a) How claims are submitted. A PSB 
Surety must submit claims for reim-
bursement on a form approved by SBA 
no later than 1 year from the date the 
Surety paid the amount. Loss is deter-
mined as of the date of receipt by SBA 
of the claim for reimbursement, or as 
of such later date as additional infor-
mation requested by SBA is received. 
Subject to the offset provisions of part 
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140, SBA pays its share of Loss within 
90 days of receipt of the requisite infor-
mation. Claims for reimbursement and 
any additional information submitted 
are subject to review and audit by 
SBA. 

(b) Surety responsibilities. The PSB 
Surety must take all necessary steps 
to mitigate Losses when legal action 
against a bond has been instituted, 
when the Obligee has declared a de-
fault, and when the Surety has estab-
lished a claim reserve. The Surety may 
dispose of collateral at fair market 
value only. Unless SBA notifies the 
Surety otherwise, the Surety must 
take charge of all claims or suits aris-
ing from a defaulted bond, and com-
promise, settle or defend the suits. The 
Surety must handle and process all 
claims under the bond and all settle-
ments and recoveries in the same man-
ner as it does on non-guaranteed bonds. 

(c) Reservation of SBA’s rights. The 
payment by SBA of a PSB Surety’s 
claim does not waive or invalidate any 
of the terms of the PSB Agreement, 
the regulations in this part 115, or any 
defense SBA may have against the Sur-
ety. Within 30 days of receipt of notifi-
cation that a claim or any portion of a 
claim should not have been paid by 
SBA, the Surety must repay the speci-
fied amounts to SBA. 

§ 115.71 Denial of liability. 

In addition to the grounds set forth 
in § 115.19, SBA may deny liability to a 
PSB Surety if: 

(a) The PSB Surety’s guaranteed 
bond was in an amount which, together 
with all other guaranteed bonds, ex-
ceeded the allotment for the period 
during which the bond was approved, 
and no prior SBA approval had been ob-
tained; 

(b) The PSB Surety’s loss was in-
curred under a bond which was not list-
ed on the bordereau for the period 
when it was approved; or 

(c) The loss incurred by the PSB Sur-
ety is not attributable to the par-
ticular Contract for which an SBA 
guaranteed bond was approved. 

PART 117—NONDISCRIMINATION 
IN FEDERALLY ASSISTED PRO-
GRAMS OR ACTIVITIES OF SBA— 
EFFECTUATION OF THE AGE DIS-
CRIMINATION ACT OF 1975, AS 
AMENDED 

Sec. 
117.1 Purpose. 
117.2 Application of this part. 
117.3 Definitions. 
117.4 Discrimination prohibited and excep-

tions. 
117.5 Illustrative applications. 
117.6 Remedial and affirmative action by re-

cipients. 
117.7 Assurances required. 
117.8 Responsibilities of SBA recipients. 
117.9 Compliance information. 
117.10 Review procedures. 
117.11 Complaint procedures. 
117.12 Mediation. 
117.13 Investigation and resolution of mat-

ters. 
117.14 Intimidating or retaliatory acts pro-

hibited. 
117.15 Procedure for effecting compliance. 
117.16 Hearings. 
117.17 Decisions and notices. 
117.18 Judicial review. 
117.19 Effect on other regulations. 
117.20 Supervision and coordination. 

APPENDIX A TO PART 117 

AUTHORITY: Age Discrimination Act of 1975, 
42 U.S.C. 6101 et seq. 

SOURCE: 50 FR 41648, Oct. 11, 1985, unless 
otherwise noted. 

EDITORIAL NOTE: Nomenclature changes to 
part 117 appear at 68 FR 51349, Aug. 26, 2003. 

§ 117.1 Purpose. 
The purpose of this part is to effec-

tuate the provisions of The Age Dis-
crimination Act of 1975, as amended 
(hereinafter referred to as the Act), to 
the end that no person in the United 
States shall, on the basis of age, be ex-
cluded from participation in, be denied 
the benefits of, or be subjected to dis-
crimination under programs or activi-
ties receiving financial assistance or 
any financial activities of the Small 
Business Administration to which this 
Act applies. The Act also permits re-
cipients of Federal funds to continue to 
use certain age distinctions and other 
factors other than age which meet the 
requirements of the Act and these reg-
ulations in the conduct of programs 
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