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§ 124.704 What additional management 
and technical assistance is reserved 
exclusively for concerns eligible to 
receive 8(a) contracts? 

In addition to the management and 
technical assistance available under 
§ 124.702, Section 7(j)(10) of the Small 
Business Act authorizes SBA to pro-
vide additional management and tech-
nical assistance through its service 
providers exclusively to small business 
concerns eligible to receive 8(a) con-
tracts, including: 

(a) Assistance to develop comprehen-
sive business plans with specific busi-
ness targets, objectives, and goals; 

(b) Other nonfinancial services nec-
essary for a Participant’s growth and 
development, including loan pack-
aging; and 

(c) Assistance in obtaining equity 
and debt financing. 

Subpart B—Eligibility, Certification, 
and Protests Relating to Fed-
eral Small Disadvantaged 
Business Programs 

SOURCE: 63 FR 35772, June 30, 1998, unless 
otherwise noted. 

§ 124.1001 General applicability. 

(a) This subpart defines a Small Dis-
advantaged Business (SDB). It also es-
tablishes procedures by which SBA de-
termines whether a particular concern 
qualifies as an SDB in response to a 
protest challenging the concern’s sta-
tus as disadvantaged. Unless specifi-
cally stated otherwise, the phrase ‘‘so-
cially and economically disadvantaged 
individuals’’ in this subpart includes, 
Indian tribes, ANCs, CDCs, and NHOs. 

(b) In order for a concern to represent 
that it is an SDB in order to receive a 
benefit as a prime contractor on a Fed-
eral Government procurement, it must: 

(1) Be a current Participant, as de-
fined in § 124.3 of this part, in SBA’s 
8(a) BD as described in § 124.1 of this 
part, program; 

(2) Have been certified by SBA as an 
SDB within three years of the date it 
seeks to certify as an SDB; 

(3) Have received certification from 
the procuring agency that it qualifies 
as an SDB; or 

(4) Have submitted an application for 
SDB certification to the procuring 
agency and must not have received a 
negative determination regarding that 
application. 

(c) A firm may represent that it 
qualifies as an SDB for any Federal 
subcontracting program if it believes 
in good faith that it is owned and con-
trolled by one or more socially and eco-
nomically disadvantaged individuals. 

[73 FR 57494, Oct. 3, 2008] 

§ 124.1002 What is a Small Disadvan-
taged Business (SDB)? 

(a) Reliance on 8(a) criteria. In deter-
mining whether a firm qualifies as an 
SDB, the criteria of social and eco-
nomic disadvantage and other eligi-
bility requirements established in sub-
part A of this part apply, including the 
requirements of ownership and control 
and disadvantaged status, unless other-
wise provided in this subpart. Qualified 
Private Certifiers must use the 8(a) cri-
teria applicable to ownership and con-
trol in determining whether a par-
ticular firm is actually owned and con-
trolled by one or more individuals 
claiming disadvantaged status. 

(b) SDB eligibility criteria. A small dis-
advantaged business (SDB) is a con-
cern: 

(1) Which qualifies as small under 
part 121 of this title for the size stand-
ard corresponding to the applicable 
four digit Standard Industrial Classi-
fication (SIC) code. 

(i) For purposes of SDB certification, 
the applicable SIC code is that which 
relates to the primary business activ-
ity of the concern; 

(ii) For purposes related to a specific 
Federal Government contract, the ap-
plicable SIC code is that assigned by 
the contracting officer to the procure-
ment at issue; 

(2) Which is at least 51 percent un-
conditionally owned by one or more so-
cially and economically disadvantaged 
individuals as set forth in § 124.105. For 
the requirements relating to tribes and 
ANCs, NHOs, or CDCs, see §§ 124.109, 
124.110, and 124.111, respectively. 

(3) Except for tribes, ANCs, NHOs, 
and CDCs, whose management and 
daily business operations are con-
trolled by one or more socially and eco-
nomically disadvantaged individuals. 
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For the requirements relating to tribes 
and ANCs, NHOs, or CDCs, see §§ 124.109, 
124.110, and 124.111, respectively. 

(4) Which, for purposes of SDB pro-
curement mechanisms authorized by 10 
U.S.C. 2323 (such as price evaluation 
adjustments, evaluation factors or sub-
factors, monetary subcontracting in-
centives, or SDB set-asides) relating to 
the Department of Defense, NASA and 
the Coast Guard only, has the majority 
of its earnings accruing directly to the 
socially and economically disadvan-
taged individuals. 

(c) Disadvantaged status. In assessing 
the personal financial condition of an 
individual claiming economic dis-
advantage, his or her net worth must 
be less than $750,000 after taking into 
account the exclusions set forth in 
§ 124.104(c)(2). 

(d) Additional eligibility criteria. Ex-
cept for tribes, ANCs, CDCs and NHOs, 
each individual claiming disadvantaged 
status must be a citizen of the United 
States. 

(e) Potential for success not required. 
The potential for success requirement 
set forth in § 124.107 does not apply as 
an eligibility requirement for an SDB. 

(f) Joint ventures. Joint ventures are 
permitted for SDB procurement mech-
anisms (such as price evaluation ad-
justments, evaluation factors or sub-
factors, monetary subcontracting in-
centives, or SDB set-asides), provided 
that the requirements set forth in this 
paragraph are met. 

(1) The disadvantaged participant(s) 
to the joint venture must have: 

(i) Received an SDB certification 
from SBA; or 

(ii) Submitted an application for SDB 
certification to SBA or a Private Cer-
tifier, and must not have received a 
negative determination regarding that 
application. 

(2) For purposes of this paragraph, 
the term joint venture means two or 
more concerns forming an association 
to engage in and carry out a single, 
specific business venture for joint prof-
it. Two or more concerns that form an 
ongoing relationship to conduct busi-
ness would not be considered ‘‘joint 
venturers’’ within the meaning of this 
paragraph, and would also not be eligi-
ble to be certified as an SDB. The enti-
ty created by such a relationship would 

not be owned and controlled by one or 
more socially and economically dis-
advantaged individuals. Each contract 
for which a joint venture submits an 
offer will be evaluated on a case by 
case basis. 

(3) Except as set forth in 13 CFR 
121.103(h)(3), a concern that is owned 
and controlled by one or more socially 
and economically disadvantaged indi-
viduals entering into a joint venture 
agreement with one or more other 
business concerns is considered to be 
affiliated with such other concern(s) 
for size purposes. If the exception does 
not apply, the combined annual re-
ceipts or employees of the concerns en-
tering into the joint venture must 
meet the applicable size standard cor-
responding to the SIC code designated 
for the contract. 

(4) An SDB must be the managing 
venturer of the joint venture, and an 
employee of the managing venturer 
must be the project manager respon-
sible for performance of the contract. 

(5) The joint venture must perform 
any applicable percentage of work re-
quired of SDB offerors, and the SDB 
joint venturer(s) must perform a sig-
nificant portion of the contract. 

(g) Ownership restrictions for non-dis-
advantaged individuals. The ownership 
restrictions set forth in § 124.105 (g) and 
(h) for non-disadvantaged individuals 
and concerns do not apply for purposes 
of determining SDB eligibility. 

[63 FR 35772, June 30, 1998, as amended at 69 
FR 29208, May 21, 2004] 

§ 124.1003 How does a firm become 
certified as an SDB? 

(a) All firms that are current Partici-
pants in SBA’s 8(a) BD program are 
automatically deemed to be certified 
SDBs. 

(b) Any firm seeking to be certified 
as an SDB in order to represent that it 
qualifies and is eligible to obtain a ben-
efit on a federal prime contract as an 
SDB may apply to the procuring agen-
cy for such certification. 

(c) A procuring agency may accept a 
certification from another entity (e.g., 
a private certifying entity, or a state 
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or local government) that a firm quali-
fies as an SDB if the agency deems it 
appropriate. 

[73 FR 57494, Oct. 3, 2008] 

§ 124.1004 What is a misrepresentation 
of SDB status? 

(a) Any person or entity that mis-
represents a firm’s status as a ‘‘small 
business concern owned and controlled 
by socially and economically disadvan-
taged individuals’’ (‘‘SDB status’’) in 
order to obtain an 8(d) or SDB con-
tracting opportunity or preference will 
be subject to the penalties imposed by 
section 16(d) of the Small Business Act, 
15 U.S.C. 645(d), as well as any other 
penalty authorized by law. 

(b)(1) A representation of SDB status 
on a federal prime contract will be 
deemed a misrepresentation of SDB 
status if the firm does not meet the re-
quirements of § 124.1001(b). 

(2) A representation of SDB status on 
a subcontract to a federal prime con-
tract will be deemed a misrepresenta-
tion of SDB status if the firm does not 
have a good faith belief that it is 
owned and controlled by one or more 
socially and economically disadvan-
taged individuals. Any certification by 
a firm that SBA found not to qualify as 
an SDB in connection with an SDB pro-
test or otherwise will be deemed a mis-
representation of SDB status if the 
firm has not overcome the reason(s) for 
the negative determination. 

(3) Any representation of SDB status 
by a firm that SBA has found not to 
qualify as an SDB in connection with a 
protest or SBA-initiated SDB deter-
mination will be deemed a misrepre-
sentation of SDB status if the firm has 
not overcome the reason(s) set forth in 
SBA’s written decision. 

[73 FR 57494, Oct. 3, 2008] 

§ 124.1005 How long does an SDB cer-
tification last? 

(a) A firm that is certified to be an 
SDB will generally be certified for a 
period of three years from the date of 
the certification. 

(b) A firm’s SDB certification will ex-
tend beyond three years where SBA 
finds the firm to be an SDB: 

(1) In connection with a protest chal-
lenging the firm’s SDB status (see 
§ 124.1013(h)(2)); 

(2) In connection with an SBA-initi-
ated SDB determination (see § 124.1006); 
or 

(3) As part of an 8(a) BD annual re-
view. 

(c) A firm that completes its nine- 
year program term in the 8(a) BD pro-
gram will continue to be deemed a cer-
tified SDB firm for a period of three 
years from the date of its last 8(a) an-
nual review. 

[73 FR 57494, Oct. 3, 2008] 

§ 124.1006 Can SBA initiate a review of 
the SDB status of a firm claiming to 
be an SDB? 

SBA may initiate an SDB determina-
tion on any firm that has been certified 
to be an SDB by a procuring agency or 
that has represented itself to be an 
SDB on a subcontract to a federal 
prime contract whenever it receives 
credible information calling into ques-
tion the SDB status of the firm. Upon 
its completion of an SDB determina-
tion, SBA will issue a written decision 
regarding the SDB status of the ques-
tioned firm. If SBA finds that the firm 
continues to qualify as an SDB, the de-
termination remains in effect for three 
years from the date of the decision. 

[73 FR 57494, Oct. 3, 2008] 

§ 124.1007 Who may protest the dis-
advantaged status of a concern? 

(a) In connection with a requirement 
for which the apparent successful offer-
or has invoked an SDB evaluation ad-
justment or an SDB set-aside, the fol-
lowing entities may protest the dis-
advantaged status of the apparent suc-
cessful offeror: 

(1) Any other concern which sub-
mitted an offer for that requirement, 
unless the contracting officer has 
found the concern to be non-responsive 
or outside the competitive range, or 
SBA has previously found the pro-
testing concern to be ineligible for the 
requirement at issue; 

(2) The procuring activity con-
tracting officer; or 

(3) SBA. 
(b) In connection with an 8(d) sub-

contract, or a requirement for which 
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the apparent successful offeror re-
ceived an evaluation adjustment for 
proposing one or more SDB subcontrac-
tors, the procuring activity con-
tracting officer or SBA may protest 
the disadvantaged status of a proposed 
subcontractor. Other interested parties 
may submit information to the con-
tracting officer or SBA in an effort to 
persuade the contracting officer or 
SBA to initiate a protest. 

(c) An interested party seeking to 
protest both the disadvantaged status 
and size of an apparent successful SDB 
offeror must submit two separate pro-
tests, one as to disadvantaged status 
pursuant to this subpart, and one as to 
size pursuant to part 121 of this title. 
An interested party seeking to protest 
only size of an apparent successful SDB 
offeror must submit a size protest to 
the contracting officer pursuant to 
part 121. 

[63 FR 35772, June 30, 1998. Redesignated at 73 
FR 57495, Oct. 3, 2008] 

§ 124.1008 When will SBA not decide 
an SDB protest? 

(a) SBA will not decide a protest as 
to disadvantaged status of any concern 
other than the apparent successful of-
feror. 

(b) SBA will not normally consider a 
post award protest. SBA may consider 
a post award protest in its discretion 
where it determines that a protest de-
cision after award would have a prac-
tical effect (e.g., where the contracting 
officer agrees to terminate the con-
tract if the protest is sustained). 

(c) SBA will not decide an untimely 
protest (see § 124.1020(c)). 

(d) SBA will not decide a non-specific 
protest or one that does not present 
credible evidence that the protested 
concern’s circumstances have materi-
ally changed since SBA certified it as 
an SDB, or that the protested concern’s 
SDB application contained false or 
misleading information (see § 124.1021). 

(e) An interested party may appeal 
SBA’s dismissal of a protest for lack of 
specificity, timeliness, or a basis upon 
which SBA will consider a protest to 
Associate Administrator for Govern-
ment and Business Development (AA/ 
GC&BD) pursuant to § 124.1024. 

[63 FR 35772, June 30, 1998. Redesignated at 73 
FR 57495, Oct. 3, 2008] 

§ 124.1009 Who decides disadvantaged 
status protests? 

In response to a protest challenging 
the disadvantaged status of a concern, 
the SBA’s AA/SDBCE will determine 
whether the concern is disadvantaged. 

[63 FR 35772, June 30, 1998. Redesignated at 73 
FR 57495, Oct. 3, 2008] 

§ 124.1010 What procedures apply to 
disadvantaged status protests? 

(a) General. The protest procedures 
described in this section are separate 
and distinct from those governing size 
protests and appeals. All protests relat-
ing to whether a concern is a ‘‘small’’ 
business for purposes of any Federal 
program, including SDB set-asides and 
SDB evaluation adjustments, must be 
filed and processed pursuant to part 121 
of this title. 

(b) Filing. (1) All protests challenging 
the disadvantaged status of a concern 
with respect to a particular Federal 
procurement requirement must be sub-
mitted in writing to the procuring ac-
tivity contracting officer, except in 
cases where the contracting officer or 
SBA initiates a protest. 

(2) Any contracting officer who initi-
ates a protest must submit the protest 
in writing to SBA in accord with para-
graph (c) of this section. 

(3) In cases where SBA initiates a 
protest, the protest must be submitted 
in writing to the DC/SDBCE and notifi-
cation provided in accord with 
§ 124.1022(a). 

(c) Timeliness of protest—(1) SDB eval-
uation adjustment and set-aside protests— 
(i) General. In order for a protest to be 
timely, it must be received by the con-
tracting officer prior to the close of 
business on the fifth day, exclusive of 
Saturdays, Sundays and legal holidays, 
after the bid opening date for sealed 
bids, or after the receipt from the con-
tracting officer of notification of the 
identity of the prospective awardee in 
negotiated acquisitions. 

(ii) Oral protests. An oral protest re-
lating to an SDB set-aside or SDB eval-
uation adjustment made to the con-
tracting officer within the allotted 5- 
day period will be considered a timely 
protest only if the contracting officer 
receives a confirming letter post-
marked, FAXed, or delivered no later 
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than one calendar day after the date of 
such oral protest. 

(iii) Protests of contracting officers or 
SBA. The time limitations in para-
graph (c)(1)(i) of this section do not 
apply to contracting officers or SBA, 
and they may file protests before or 
after awards, except to the extent set 
forth in paragraph (c)(3) of this section. 

(iv) Untimely protests. A protest re-
ceived after the time limits set forth in 
this paragraph (c)(1) will be dismissed 
by SBA. 

(2) Section 8(d) protests. In connection 
with an 8(d) subcontract, the con-
tracting officer or SBA must submit a 
protest to the DC/SDBCE prior to the 
completion of performance by the in-
tended 8(d) subcontractor. 

(3) Premature protests. A protest in 
connection with any procurement 
which is submitted by any person, in-
cluding the contracting officer, before 
bid opening or notification of intended 
award, whichever applies, will be con-
sidered premature, and will be returned 
to the protestor without action. A con-
tracting officer that receives a pre-
mature protest must return it to the 
protestor without submitting it to the 
SBA. 

(d) Referral to SBA. (1) Any con-
tracting officer who receives a protest 
that is not premature must promptly 
forward it to the SBA’s DC/SDBCE, 409 
3rd Street, SW, Washington, DC 20416. 

(2) A contracting officer’s referral of 
a protest to SBA must contain the fol-
lowing: 

(i) The written protest and any ac-
companying materials; 

(ii) The date on which the protest 
was received by the contracting officer; 

(iii) A copy of the protested concern’s 
selfrepresentation as an SDB, and the 
date of such self-representation; and 

(iv) The date of bid opening or the 
date on which notification of the ap-
parent successful offeror was sent to 
all unsuccessful offerors, as applicable. 

[63 FR 35772, June 30, 1998. Redesignated at 73 
FR 57495, Oct. 3, 2008] 

§ 124.1011 What format, degree of spec-
ificity, and basis does SBA require 
to consider an SDB protest? 

(a) Format. An SDB protest need not 
be in any specific format in order for 
SBA to consider it. 

(b) Specificity. A protest must be suf-
ficiently specific to provide reasonable 
notice as to all grounds upon which the 
protested concern’s disadvantaged sta-
tus is challenged. 

(1) SBA will dismiss a protest that 
merely asserts that the protested con-
cern is not disadvantaged, without set-
ting forth specific facts or allegations. 

(2) The contracting officer must for-
ward to SBA any non-premature pro-
test received, notwithstanding whether 
he or she believes it is sufficiently spe-
cific or timely. 

(c) Basis. SBA will consider a protest 
challenging whether the apparent suc-
cessful offeror is owned and controlled 
by one or more socially and economi-
cally disadvantaged individuals, in-
cluding whether one or more of the in-
dividuals claiming disadvantaged sta-
tus is in fact socially or economically 
disadvantaged, only if the protest pre-
sents credible evidence that the firm’s 
circumstances have materially 
changed since SBA certified it as an 
SDB, or that the firm’s SDB applica-
tion contained false or misleading in-
formation. 

[63 FR 35772, June 30, 1998. Redesignated at 73 
FR 57495, Oct. 3, 2008] 

§ 124.1012 What will SBA do when it 
receives an SDB protest? 

(a) Upon receipt of a protest chal-
lenging the disadvantaged status of a 
concern, the DC/SDBCE, or designee, 
will immediately notify the protestor 
and the contracting officer of the date 
the protest was received and whether it 
will be processed or dismissed for lack 
of timeliness or specificity. 

(b) In cases where the protest is time-
ly and sufficiently specific, the DC/ 
SDBCE, or designee, will also imme-
diately advise the protested concern of 
the protest and forward a copy of it to 
the protested concern. 

(1) The DC/SDBCE, or designee, is au-
thorized to ask the protested concern 
to provide any or all of the following 
information and documentation, com-
pleted so as to show the circumstances 
existing on the date of self-representa-
tion: SBA Form 1010A, ‘‘Statement of 
Personal Eligibility’’ for each indi-
vidual claiming disadvantaged status; 
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SBA Form 1010B, ‘‘Statement of Busi-
ness Eligibility;’’ SBA Form 413, ‘‘Per-
sonal Financial Statement,’’ for each 
individual claiming disadvantaged sta-
tus; information as to whether the pro-
tested concern, or any of its owners, of-
ficers or directors, have applied for ad-
mission to or participated in the SBA’s 
8(a) BD program and if so, the name of 
the company which applied or partici-
pated and the date of the application or 
entry into the program; business tax 
returns for the last two completed fis-
cal years prior to the date of self-rep-
resentation; personal tax returns for 
the last two years prior to the date of 
self-representation for all individuals 
claiming disadvantaged status, all offi-
cers, all directors and for any indi-
vidual owning at least 10% of the busi-
ness entity; annual business financial 
statements for the last two completed 
fiscal years prior to the date of self- 
representation; a current monthly or 
quarterly business financial statement 
no older than 90 days; articles of incor-
poration; corporate by-laws; partner-
ship agreements; limited liability com-
pany articles of organization; and any 
other relevant information as to 
whether the protested concern is dis-
advantaged. 

(2) SBA’s disadvantaged status deter-
mination need not be limited to consid-
eration only of the issues raised in the 
protest. SBA may consider other appli-
cable criteria. 

(3) Unless the protest presents spe-
cific credible information which calls 
into question the veracity of applica-
tion or other documents previously 
submitted to SBA by a current Partici-
pant in SBA’s 8(a) BD program, SBA 
will allow the Participant to submit, in 
lieu of the information specified in 
paragraph (b)(1) of this section, a sworn 
affidavit or declaration that cir-
cumstances concerning the ownership 
and control of the business and the dis-
advantaged status of its principals 
have not changed since its application 
or entry into the program or its most 
recent annual review, and a copy of its 
most recently completed annual re-
view. 

(i) If the ownership or control of the 
business or the disadvantaged status of 
any principals have changed, the pro-

tested concern must comply with para-
graph (b)(1) of this section. 

(ii) An affidavit or declaration may 
be allowed only if SBA admitted the 
protested concern to the 8(a) BD pro-
gram, or conducted an annual review of 
the protested concern, during the 
12month period preceding the date on 
which SBA receives the protest, and if 
proceedings to suspend, terminate or 
early graduate the concern from the 
8(a) BD program are not pending. 

(c) Within 10 working days of the 
date that notification of the protest 
was received from the DC/SDBCE or 
designee, the protested concern must 
submit to the DC/SDBCE or designee, 
by personal delivery, FAX, or mail, the 
information and documentation re-
quested pursuant to paragraph (b)(1) of 
this section or the affidavit permitted 
by paragraph (b)(2) of this section. Ma-
terials submitted must be received by 
the close of business on the 10th work-
ing day. 

(1) SBA will consider only materials 
submitted timely, and the late or non- 
submission of materials needed to 
make a disadvantaged status deter-
mination may result in sustaining the 
protest. 

(2) The burden is on the protested 
concern to demonstrate its disadvan-
taged status, whether or not it is cur-
rently shown on the list of qualified 
SDBs. 

(3) The protested concern must time-
ly submit to SBA any information it 
deems relevant to a determination of 
its disadvantaged status. 

[63 FR 35772, June 30, 1998. Redesignated at 73 
FR 57495, Oct. 3, 2008] 

§ 124.1013 How does SBA make dis-
advantaged status determinations 
in considering an SDB protest? 

(a) General. The DC/SDBCE, or des-
ignee, will determine a protested con-
cern’s disadvantaged status within 15 
working days after receipt of a protest. 
If the procuring activity contracting 
officer does not receive an SBA deter-
mination within 15 working days after 
the SBA’s receipt of the protest, the 
contracting officer may presume that 
the challenged offeror is disadvan-
taged, unless the SBA requests and the 
contracting officer grants an extension 
to the 15-day response period. 

VerDate Nov<24>2008 13:34 Feb 10, 2009 Jkt 217042 PO 00000 Frm 00470 Fmt 8010 Sfmt 8010 Y:\SGML\217042.XXX 217042ys
hi

ve
rs

 o
n 

P
R

O
D

1P
C

62
 w

ith
 C

F
R



461 

Small Business Administration § 124.1014 

(b) Award after protest. (1) After re-
ceiving a protest involving an offeror 
being considered for award, the con-
tracting officer shall not award the 
contract until: 

(i) The SBA has made an SDB deter-
mination, or 

(ii) 15 working days have expired 
since SBA’s receipt of a protest and the 
contracting officer has not agreed to 
an extension of the 15-day response pe-
riod. 

(2) Notwithstanding paragraph (b)(1) 
of this section, the contracting officer 
may award a contract after the receipt 
of an SDB protest where he or she de-
termines in writing that an award 
must be made to protect the public in-
terest. 

(c) Withdrawal of protest. If a protest 
is withdrawn, SBA will not complete a 
new disadvantaged status determina-
tion, and a previous SDB certification 
will stand. 

(d) Basis for determination. (1) Except 
with respect to a concern which is a 
current Participant in SBA’s 8(a) BD 
program and is authorized under 
§ 124.1022(b)(3) to submit an affidavit 
concerning its disadvantaged status, 
the disadvantaged status determina-
tion will be based on the protest 
record, including reasonable inferences 
therefrom, as supplied by the 
protestor, protested concern, SBA or 
others. 

(2) SBA may in its discretion make a 
part of the protest record information 
already in its files, and information 
submitted by the protestor, the pro-
tested concern, the contracting officer, 
or other persons contacted for addi-
tional specific information. 

(e) Disadvantaged status. In evalu-
ating the social and economic dis-
advantage of individuals claiming dis-
advantaged status, SBA will consider 
the same information and factors set 
forth in §§ 124.103 and 124.104. As pro-
vided in § 124.1002(c), individuals claim-
ing disadvantaged status must have a 
net worth that is less than $750,000, 
after taking into account the exclu-
sions set forth in § 124.104(c)(2). 

(f) Disadvantaged status determination. 
SBA will render a written determina-
tion including the basis for its findings 
and conclusions. 

(g) Notification of determination. After 
making its disadvantaged status deter-
mination, the SBA will immediately 
notify the contracting officer, the 
protestor, and the protested concern of 
its determination. SBA will promptly 
provide by certified mail, return re-
ceipt requested, a copy of its written 
determination to the same entities, 
consistent with law. 

(h) Results of an SBA disadvantaged 
status determination. A disadvantaged 
status determination becomes effective 
immediately. 

(1) If the concern is found not to be 
disadvantaged, the determination re-
mains in full force and effect unless re-
versed upon appeal by SBA’s AA/ 
GC&BD, or designee, pursuant to 
§ 124.1024, or the concern is certified to 
be an SDB under § 124.1008. The concern 
is precluded from applying for SDB cer-
tification for 12 months from the date 
of the final agency decision (whether 
by the AA/SDBCE, or designee, without 
an appeal, or by the AA/GC&BD, or des-
ignee, on appeal). 

(2) If the concern is found to be dis-
advantaged, the determination remains 
in full force and effect unless and until 
reversed upon appeal by SBA’s AA/ 
GC&BD, or designee, pursuant to 
§ 124.1024. A final Agency decision 
(whether by the AA/SDBCE, or des-
ignee, without an appeal, or by the AA/ 
GC&BD, or designee, on appeal) finding 
the protested concern to be an SDB re-
mains in effect for three years from the 
date of the decision under the same 
conditions as if the concern had been 
granted SDB certification under 
§ 124.1008. 

[63 FR 35772, June 30, 1998. Redesignated at 73 
FR 57495, Oct. 3, 2008] 

§ 124.1014 Appeals of disadvantaged 
status determinations. 

(a) Who may appeal. Appeals of pro-
test determinations may be filed with 
the SBA’s AA/GC&BD by the protested 
concern, the protestor, or the con-
tracting officer. 

(b) Timeliness of appeal. An appeal 
must be in writing and must be re-
ceived by the AA/GC&BD no later than 
5 working days after the date of receipt 
of the protest determination. SBA will 
dismiss any appeal received after the 
five-day time period. 
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(c) Notice of appeal. Notice of the ap-
peal must be provided by the party 
bringing an appeal to the procuring ac-
tivity contracting officer and either 
the protested concern or original 
protestor, as appropriate. 

(d) Grounds for appeal. SBA will reex-
amine a protest determination only if 
there was a clear and significant error 
in the processing of the protest, or if 
the DC/SDBCE, or designee, failed to 
consider a significant material fact 
contained within the information sup-
plied by the protestor or the protested 
concern. SBA will not consider protest 
determination appeals based on addi-
tional information or changed cir-
cumstances which were not disclosed 
at the time of the decision of the DC/ 
SDBCE or designee, or which are based 
on disagreement with the findings and 
conclusions contained in the deter-
mination. 

(e) Contents of appeal. No specific for-
mat is required for the appeal. How-
ever, the appeal must identify the pro-
test determination which is appealed, 
and set forth a full and specific state-
ment as to why the determination is 
erroneous under paragraph (c) of this 
section. 

(f) Completion of appeal after award. 
An appeal may proceed to completion 
even though an award of the SDB ac-
quisition or other procurement require-
ment which prompted the protest has 
been made, if so desired by the pro-
tested concern, or where SBA deter-
mines that a decision on appeal would 
have a material impact on contracting 
decisions, such as where the con-
tracting officer agrees: 

(1) In the case where an award is 
made to a concern other than the pro-
tested concern, to terminate the con-
tract and award to the protested con-
cern if the appeal finds that the pro-
tested concern is disadvantaged; or 

(2) In the case where an award is 
made to the protested concern, to ter-
minate the contract if the appeal finds 
that the protested concern is not dis-
advantaged. 

(g) The appeal will be decided by the 
AA/GC&BD, within 5 working days of 
its receipt, if practicable. 

(h) The appeal decision will be based 
only on the information and docu-
mentation in the protest record as sup-

plemented by the appeal. SBA will pro-
vide a copy of the decision to the con-
tracting officer, the protestor, and the 
protested concern, consistent with law. 

(i) The decision of the AA/GC&BD, is 
the final decision of the SBA, and can-
not be further appealed to OHA. 

[63 FR 35772, June 30, 1998. Redesignated at 73 
FR 57495, Oct. 3, 2008] 

PART 125—GOVERNMENT 
CONTRACTING PROGRAMS 

Sec. 
125.1 Programs included. 
125.2 Prime contracting assistance. 
125.3 Subcontracting assistance. 
125.4 Government property sales assistance. 
125.5 Certificate of Competency Program. 
125.6 Prime contractor performance re-

quirements (limitations on subcon-
tracting). 

125.7 [Reserved] 

Subpart A—Definitions for the Service-Dis-
abled Veteran-Owned Small Business 
Concern Program 

125.8 What definitions are important in the 
Service-Disabled Veteran-Owned (SDVO) 
Small Business Concern (SBC) Program? 

Subpart B—Eligibility Requirements for the 
SDVO SBC Program 

125.9 Who does SBA consider to own an 
SDVO SBC? 

125.10 Who does SBA consider to control an 
SDVO SBC? 

125.11 What size standards apply to SDVO 
SBCs? 

125.12 May an SDVO SBC have affiliates? 
125.13 May 8(a) Program participants, 

HUBZone SBCs, Small and Disadvan-
taged Businesses, or Women-Owned 
Small Businesses qualify as SDVO SBCs? 

Subpart C—Contracting with SDVO SBCs 

125.14 What are SDVO contracts? 
125.15 What requirements must an SDVO 

SBC meet to submit an offer on a con-
tract? 

125.16 Does SDVO SBC status guarantee re-
ceipt of a contract? 

125.17 Who decides if a contract opportunity 
for SDVO competition exists? 

125.18 What requirements are not available 
for SDVO contracts? 

125.19 When may a contracting officer set- 
aside a procurement for SDVO SBCs? 

125.20 When may a contracting officer 
award sole source contracts to SDVO 
SBCs? 
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