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has accepted that requirement for per-
formance under the authority of the 
section 8(a) program, unless SBA has 
consented to release of the requirement 
from the section 8(a) program. 

§ 125.19 When may a contracting offi-
cer set-aside a procurement for 
SDVO SBCs? 

(a) The contracting officer first must 
review a requirement to determine 
whether it is excluded from SDVO con-
tracting pursuant to § 125.18. 

(b) If the contracting officer deter-
mines that § 125.18 does not apply, the 
contracting officer should consider set-
ting aside the requirement for 8(a), 
HUBZone, or SDVO SBC participation 
before considering setting aside the re-
quirement as a small business set- 
aside. 

(c) If the CO decides to set-aside the 
requirement for competition restricted 
to SDVO SBCs, the CO must: 

(1) Have a reasonable expectation 
that at least two responsible SDVO 
SBCs will submit offers; and 

(2) Determine that award can be 
made at fair market price. 

§ 125.20 When may a contracting offi-
cer award sole source contracts to 
SDVO SBCs? 

A contracting officer may award a 
sole source contract to an SDVO SBC 
only when the contracting officer de-
termines that: 

(a) None of the provisions of §§ 125.18 
or 125.19 apply; 

(b) The anticipated award price of the 
contract, including options, will not 
exceed: 

(1) $5,000,000 for a requirement within 
the NAICS codes for manufacturing, or 

(2) $3,000,000 for a requirement within 
all other NAICS codes; 

(c) A SDVO SBC is a responsible con-
tractor able to perform the contract; 
and 

(d) Contract award can be made at a 
fair and reasonable price. 

§ 125.21 Are there SDVO contracting 
opportunities at or below the sim-
plified acquisition threshold? 

Yes, if the requirement is at or below 
the simplified acquisition threshold, 
the contracting officer may set-aside 
the requirement for consideration 
among SDVO SBCs using simplified ac-

quisition procedures or may award a 
sole source contact to an SDVO SBC. 

§ 125.22 May SBA appeal a contracting 
officer’s decision not to reserve a 
procurement for award as an SDVO 
contract? 

The Administrator may appeal a con-
tracting officer’s decision not to make 
a particular requirement available for 
award as an SDVO sole source or a 
SDVO set-aside contact at or above the 
simplified acquisition threshold. 

§ 125.23 What is the process for such 
an appeal? 

(a) Notice of appeal. When the con-
tacting officer rejects a recommenda-
tion by SBA’s Procurement Center 
Representative to make a requirement 
available for award as an SDVO con-
tract, he or she must notify the Pro-
curement Center Representative as 
soon as practicable. If the Adminis-
trator intends to appeal the decision, 
SBA must notify the contracting offi-
cer no later than five business days 
after receiving notice of the con-
tracting officer’s decision. 

(b) Suspension of action. Upon receipt 
of notice of SBA’s intent to appeal, the 
contracting officer must suspend fur-
ther action regarding the procurement 
until the Secretary of the department 
or head of the agency issues a written 
decision on the appeal, unless the Sec-
retary of the department or head of the 
agency makes a written determination 
that urgent and compelling cir-
cumstances which significantly affect 
the interests of the United States com-
pel award of the contract. 

(c) Deadline for appeal. Within 15 busi-
ness days of SBA’s notification to the 
CO, SBA must file its formal appeal 
with the Secretary of the department 
or head of the agency, or the appeal 
will be deemed withdrawn. 

(d) Decision. The Secretary of the de-
partment or head of the agency must 
specify in writing the reasons for a de-
nial of an appeal brought under this 
section. 

Subpart D—Protests Concerning 
SDVO SBCs 

SOURCE: 69 FR 25269, May 5, 2004, unless 
otherwise noted. 
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§ 125.24 Who may protest the status of 
an SDVO SBC? 

(a) For Sole Source Procurements. SBA 
or the contracting officer may protest 
the proposed awardee’s service-disabled 
veteran status. 

(b) For Competitive Set-Asides. Any in-
terested party may protest the appar-
ent successful offeror’s SDVO SBC sta-
tus. 

§ 125.25 How does one file a service 
disabled veteran-owned status pro-
test? 

(a) General. The protest procedures 
described in this part are separate from 
those governing size protests and ap-
peals. All protests relating to whether 
an eligible SDVO SBC is a ‘‘small’’ 
business for purposes of any Federal 
program are subject to part 121 of this 
chapter and must be filed in accord-
ance with that part. If a protester pro-
tests both the size of the SDVO SBC 
and whether the concern meets the 
SDVO SBC requirements set forth in 
§ 125.15(a), SBA will process each pro-
test concurrently, under the proce-
dures set forth in part 121 of this chap-
ter and this part. SBA does not review 
issues concerning the administration of 
an SDVO contract. 

(b) Format. Protests must be in writ-
ing and must specify all the grounds 
upon which the protest is based. A pro-
test merely asserting that the pro-
tested concern is not an eligible SDVO 
SBC, without setting forth specific 
facts or allegations is insufficient. Ex-
ample: A protester submits a protest 
stating that the awardee’s owner is not 
a service-disabled veteran. The protest 
does not state any basis for this asser-
tion. The protest allegation is insuffi-
cient. 

(c) Filing. An interested party, other 
than the contracting officer or SBA, 
must deliver their protests in person, 
by facsimile, by express delivery serv-
ice, or by U.S. mail (postmarked within 
the applicable time period) to the con-
tracting officer. The contracting offi-
cer or SBA must submit their written 
protest directly to the Director, Office 
of Government Contracting. 

(d) Timeliness. (1) For negotiated ac-
quisitions, an interested party must 
submit its protest by close of business 
on the fifth business day after notifica-

tion by the contracting officer of the 
apparent successful offeror. 

(2) For sealed bid acquisitions, an in-
terested party must submit its protest 
by close of business on the fifth busi-
ness day after bid opening. 

(3) Any protest submitted after the 
time limits is untimely, unless it is 
from SBA or the CO. 

(4) Any protest received prior to bid 
opening or notification of intended 
awardee, whichever applies, is pre-
mature. 

(e) Referral to SBA. The contracting 
officer must forward to SBA any non- 
premature protest received, notwith-
standing whether he or she believes it 
is sufficiently specific or timely. The 
contracting officer must send all pro-
tests, along with a referral letter, di-
rectly to the Director, Office of Gov-
ernment Contracting, U.S. Small Busi-
ness Administration, 409 Third Street, 
SW., Washington, DC 20416 or by fax to 
(202) 205–6390, marked Attn: Service- 
Disabled Veteran Status Protest. The 
CO’s referral letter must include infor-
mation pertaining to the solicitation 
that may be necessary for SBA to de-
termine timeliness and standing, in-
cluding: the solicitation number; the 
name, address, telephone number and 
facsimile number of the CO; whether 
the contract was sole source or set- 
aside; whether the protester submitted 
an offer; whether the protested concern 
was the apparent successful offeror; 
when the protested concern submitted 
its offer (i.e., made the self-representa-
tion that it was a SDVO SBC); whether 
the procurement was conducted using 
sealed bid or negotiated procedures; 
the bid opening date, if applicable; 
when the protest was submitted to the 
CO; when the protester received notifi-
cation about the apparent successful 
offeror, if applicable; and whether a 
contract has been awarded. 

[69 FR 25269, May 5, 2004, as amended at 70 
FR 14527, Mar. 23, 2005; 72 FR 50041, Aug. 30, 
2007] 

§ 125.26 What are the grounds for fil-
ing an SDVO SBC protest? 

(a) Status. In cases where the protest 
is based on service-connected dis-
ability, permanent and severe dis-
ability, or veteran status, the Director, 
Office of Government Contracting will 
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only consider a protest that presents 
specific allegations supporting the con-
tention that the owner(s) cannot pro-
vide documentation from the VA, DoD, 
or the U.S. National Archives and 
Records Administration to show that 
they meet the definition of service-dis-
abled veteran or service disabled vet-
eran with a permanent and severe dis-
ability as set forth in § 125.8. 

(b) Ownership and control. In cases 
where the protest is based on owner-
ship and control, the Associate Admin-
istrator for Government Contracting 
will consider a protest only if the pro-
tester presents credible evidence that 
the concern is not 51% owned and con-
trolled by one or more service-disabled 
veterans. In the case of a veteran with 
a permanent and severe disability, the 
protester must present credible evi-
dence that the concern is not con-
trolled by the veteran, spouse or per-
manent caregiver of such veteran. 

[70 FR 14527, Mar. 23, 2005, as amended at 72 
FR 50041, Aug. 30, 2007] 

§ 125.27 How will SBA process an 
SDVO protest? 

(a) Notice of receipt of protest. Upon re-
ceipt of the protest, SBA will notify 
the contracting officer and the pro-
tester of the date SBA received the 
protest and whether SBA will process 
the protest or dismiss it under para-
graph (b) of this section. 

(b) Dismissal of protest. If SBA deter-
mines that the protest is premature, 
untimely, nonspecific, or is based on 
non-protestable allegations, SBA will 
dismiss the protest and will send the 
contracting officer and the protester a 
notice of dismissal, citing the reason(s) 
for the dismissal. The dismissal notice 
must also advise the protester of his/ 
her right to appeal the dismissal to 
SBA’s Office of Hearings and Appeals 
(OHA) in accordance with part 134 of 
this chapter. 

(c) Notice to protested concern. If SBA 
determines that the protest is timely, 
sufficiently specific and is based upon 
protestable allegations, SBA will: 

(1) Notify the protested concern of 
the protest and of its right to submit 
information responding to the protest 
within ten business days from the date 
of the notice; and 

(2) Forward a copy of the protest to 
the protested concern, with a copy to 
the contracting officer if one has not 
already been made available. 

(d) Time period for determination. SBA 
will determine the SDVO SBC status of 
the protested concern within 15 busi-
ness days after receipt of the protest, 
or within any extension of that time 
which the contracting officer may 
grant SBA. If SBA does not issue its 
determination within the 15-day pe-
riod, the contracting officer may award 
the contract, unless the contracting of-
ficer has granted SBA an extension. 

(e) Award of contract. The CO may 
award the contract after receipt of a 
protest if the contracting officer deter-
mines in writing that an award must 
be made to protect the public interest. 

(f) Notification of determination. SBA 
will notify the contracting officer, the 
protester, and the protested concern in 
writing of its determination. 

(g) Effect of determination. SBA’s de-
termination is effective immediately 
and is final unless overturned by OHA 
on appeal. If SBA sustains the protest, 
and the contract has not yet been 
awarded, then the protested concern is 
ineligible for an SDVO SBC contract 
award. If a contract has already been 
awarded, and SBA sustains the protest, 
then the contracting officer cannot 
count the award as an award to an 
SDVO SBC and the concern cannot sub-
mit another offer as an SDVO SBC on 
a future SDVO SBC procurement un-
less it overcomes the reasons for the 
protest (e.g., it changes its ownership 
to satisfy the definition of an SDVO 
SBC set forth in § 125.8). 

[70 FR 14528, Mar. 23, 2005] 

§ 125.28 What are the procedures for 
appealing an SDVO status protest? 

The protested concern, the protester, 
or the contracting officer may file an 
appeal of an SDVO status protest de-
termination with OHA in accordance 
with part 134 of this chapter. If the 
contract has already been awarded and 
on appeal, the OHA Judge affirms that 
the SDVO SBC does not meet a status 
or ownership and control requirement 
set forth in these regulations, then the 
procuring agency cannot count the 
award as an award to a SDVO SBC. In 
addition, the protested concern cannot 
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self-represent its status for another 
procurement until it has cured the eli-
gibility issue. If a contract has not yet 
been awarded and on appeal the OHA 
Judge affirms that the protested con-
cern does not meet the status or own-
ership and control requirement set 
forth in this part, then the protested 
concern is ineligible for an SDVO SBC 
contract award. 

[70 FR 14528, Mar. 23, 2005] 

Subpart E—Penalties and 
Retention of Records 

SOURCE: 69 FR 25270, May 5, 2004, unless 
otherwise noted. 

§ 125.29 What penalties may be im-
posed under this part? 

(a) Suspension or debarment. The 
Agency debarring official may suspend 
or debar a person or concern pursuant 
to the procedures set forth in part 145 
of this chapter. The contracting agency 
debarring official may debar or suspend 
a person or concern under the Federal 
Acquisition Regulation, 48 CFR Part 9, 
subpart 9.4. 

(b) Civil penalties. Persons or concerns 
are subject to severe civil penalties 
under the False Claims Act, 31 U.S.C. 
3729–3733, and under the Program Fraud 
Civil Remedies Act, 331 U.S.C. 3801– 
3812, and any other applicable laws. 

(c) Criminal penalties. Persons or con-
cerns are subject to severe criminal 
penalties for knowingly misrepre-
senting the SDVO status of a SBC in 
connection with procurement programs 
pursuant to section 16 of the Small 
Business Act, 15 U.S.C. 645, as amended; 
18 U.S.C. 1001; and 31 U.S.C. 3729–3733. 
Persons or concerns also are subject to 
criminal penalties for knowingly mak-
ing false statements or misrepresenta-
tions to SBA for the purpose of influ-
encing any actions of SBA pursuant to 
section 16(a) of the Small Business Act, 
15 U.S.C. 645(a), as amended, including 
failure to correct ‘‘continuing rep-
resentations’’ that are no longer true. 

PART 126—HUBZONE PROGRAM 

Subpart A—Provisions of General 
Applicability 

Sec. 
126.100 What is the purpose of the HUBZone 

program? 
126.101 Which government departments or 

agencies are affected directly by the 
HUBZone program? 

126.102 What is the effect of the HUBZone 
program on the section 8(d) subcon-
tracting program? 

126.103 What definitions are important in 
the HUBZone program? 

Subpart B—Requirements to be a Qualified 
HUBZone SBC 

126.200 What requirements must a concern 
meet to receive SBA certification as a 
qualified HUBZone SBC? 

126.201 Who does SBA consider to own a 
HUBZone SBC? 

126.202 Who does SBA consider to control a 
HUBZone SBC? 

126.203 What size standards apply to 
HUBZone SBCs? 

126.204 May a qualified HUBZone SBC have 
affiliates? 

126.205 May participants in other SBA pro-
grams be certified as qualified HUBZone 
SBCs? 

126.206 May non-manufacturers be certified 
as qualified HUBZone SBCs? 

126.207 May a qualified HUBZone SBC have 
offices or facilities in another HUBZone 
or outside a HUBZone? 

Subpart C—Certification 

126.300 How may a concern be certified as a 
qualified HUBZone SBC and what infor-
mation will SBA consider? 

126.301 Is there any other way for a concern 
to obtain certification? 

126.302 When may a concern apply for cer-
tification? 

126.303 Where must a concern submit its ap-
plication and certification? 

126.304 What must a concern submit to 
SBA? 

126.305 What format must the certification 
to SBA take? 

126.306 How will SBA process this certifi-
cation? 

126.307 Where will SBA maintain the List of 
qualified HUBZone SBCs? 

126.308 What happens if SBA inadvertently 
omits a qualified HUBZone SBC from the 
List? 

126.309 May a declined or de-certified con-
cern seek certification at a later date? 
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