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(b) In addition to the requirements 
set forth in § 125.6(c), one or more quali-
fied HUBZone SBCs must spend at 
least 50% of the cost of the contract in-
curred for personnel on its own em-
ployees or employees of other qualified 
HUBZone SBCs. 

(1) A qualified HUBZone SBC prime 
contractor receiving a HUBZone con-
tract for general construction may 
meet this requirement itself by expend-
ing at least 50% of the cost of the con-
tract incurred for personnel on its em-
ployees or it may subcontract at least 
35% of the cost of the contract per-
formance incurred for personnel to one 
or more qualified HUBZone SBCs. A 
qualified HUBZone SBC prime con-
tractor may not, however, subcontract 
more than 50% of the cost of the con-
tract incurred for personnel to non- 
qualified HUBZone SBCs. 

(2) A qualified HUBZone SBC prime 
contractor receiving a HUBZone con-
tract for specialty construction may 
meet this requirement itself by expend-
ing at least 50% of the cost of the con-
tract incurred for personnel on its em-
ployees or it may subcontract at least 
25% of the cost of the contract per-
formance incurred for personnel to one 
or more qualified HUBZone SBCs. A 
qualified HUBZone SBC prime con-
tractor may not, however, subcontract 
more than 50% of the cost of the con-
tract incurred for personnel to non- 
qualified HUBZone SBCs. 

(c) A contracting officer may waive 
the 50% requirement set forth in para-
graph (b) of this section for a par-
ticular procurement after determining 
that at least two qualified HUBZone 
SBCs cannot meet the requirement. 
Where a waiver is granted, the quali-
fied HUBZone SBC prime contractor 
must still meet the performance of 
work requirements set forth in § 125.6(c) 
of this chapter. 

[70 FR 51250, Aug. 30, 2005] 

§ 126.701 Can these subcontracting 
percentages requirements change? 

Yes. The Administrator may change 
the subcontracting percentage require-
ments if the Administrator determines 
that such action is necessary to reflect 
conventional industry practices. 

§ 126.702 How can the subcontracting 
percentage requirements be 
changed? 

SBA may change the required sub-
contracting percentage for a specific 
industry if the Administrator deter-
mines that such action is necessary to 
reflect conventional industry practices 
among SBCs that are below the numer-
ical size standard for businesses in that 
industry group. The procedures for re-
questing changes in subcontracting 
percentages are set forth in § 125.6 of 
this chapter. 

[69 FR 29427, May 24, 2004] 

Subpart H—Protests 

§ 126.800 Who may protest the status 
of a qualified HUBZone SBC? 

(a) For sole source procurements. SBA 
or the contracting officer may protest 
the proposed awardee’s qualified 
HUBZone SBC status. 

(b) For all other procurements. SBA, 
the CO, or any other interested party 
may protest the apparent successful 
offeror’s qualified HUBZone SBC sta-
tus. 

[63 FR 31908, June 11, 1998, as amended at 69 
FR 29427, May 24, 2004] 

§ 126.801 How does one file a HUBZone 
status protest? 

(a) General. The protest procedures 
described in this part are separate from 
those governing size protests and ap-
peals. All protests relating to whether 
a qualified HUBZone SBC is other than 
small for purposes of any Federal pro-
gram are subject to part 121 of this 
chapter and must be filed in accord-
ance with that part. If a protester pro-
tests both the size of the HUBZone SBC 
and whether the concern meets the 
HUBZone qualifying requirements set 
forth in § 126.200, SBA will process pro-
tests concurrently, under the proce-
dures set forth in part 121 of this chap-
ter and this part. SBA does not review 
issues concerning the administration of 
a HUBZone contract. 

(b) Format. Protests must be in writ-
ing and state all specific grounds for 
the protest. A protest merely asserting 
that the protested concern is not a 
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qualified HUBZone SBC, without set-
ting forth specific facts or allegations, 
is insufficient. 

(c) Filing. (1) An interested party 
other than a contracting officer or SBA 
must submit its written protest to the 
contracting officer. 

(2) A contracting officer and SBA 
must submit their protest to the D/ 
HUB. 

(3) Protestors may deliver their pro-
tests in person, by facsimile, by express 
delivery service, or by U.S. mail (post-
marked within the applicable time pe-
riod). 

(d) Timeliness. (1) For negotiated ac-
quisitions, an interested party must 
submit its protest by close of business 
on the fifth business day after notifica-
tion by the contracting officer of the 
apparent successful offeror. 

(2) For sealed bid acquisitions: 
(i) An interested party must submit 

its protest by close of business on the 
fifth business day after bid opening, or 

(ii) If the price evaluation preference 
was not applied at the time of bid open-
ing, by close of business on the fifth 
business day from the date of identi-
fication of the apparent successful of-
feror. 

(3) Any protest submitted after the 
time limits is untimely, unless it is 
from SBA or the CO. 

(4) Any protest received prior to bid 
opening or notification of intended 
award, whichever applies, is premature. 

(e) Referral to SBA. The CO must for-
ward to SBA any non-premature pro-
test received, notwithstanding whether 
he or she believes it is sufficiently spe-
cific or timely. The CO must send the 
protests, along with a referral letter, 
to D/HUB, U.S. Small Business Admin-
istration, 409 3rd Street, SW, Wash-
ington, DC 20416. The CO’s referral let-
ter must include information per-
taining to the solicitation that may be 
necessary for SBA to determine timeli-
ness and standing, including: the solici-
tation number; the name, address, tele-
phone number and facsimile number of 
the CO; the type of HUBZone contract 
at issue; if the procurement was con-
ducted using full and open competition 
with a HUBZone price evaluation pref-
erence, and whether the protester’s op-
portunity for award was affected by the 
preference; if the procurement was a 

HUBZone set-aside, whether the pro-
tester submitted an offer; whether the 
protested concern was the apparent 
successful offeror; whether the procure-
ment was conducted using sealed bid or 
negotiated procedures; the bid opening 
date, if applicable; when the protest 
was submitted to the CO; and whether 
a contract has been awarded. 

[63 FR 31908, June 11, 1998, as amended at 69 
FR 29427, May 24, 2004] 

§ 126.802 Who decides a HUBZone sta-
tus protest? 

The D/HUB or designee will deter-
mine whether the concern has qualified 
HUBZone status. 

§ 126.803 How will SBA process a 
HUBZone status protest? 

(a) Notice of receipt of protest. (1) SBA 
immediately will notify the con-
tracting officer and the protestor of 
the date SBA receives a protest and 
whether SBA will process the protest 
or dismiss it in accordance with 
§ 126.804. 

(2) If SBA determines the protest is 
timely and sufficiently specific, SBA 
will notify the protested HUBZone SBC 
of the protest and the identity of the 
protestor. The protested HUBZone SBC 
may submit information responsive to 
the protest within 5 business days. 

(b) Time period for determination. (1) 
SBA will determine the HUBZone sta-
tus of the protested HUBZone SBC 
within 15 business days after receipt of 
a protest. 

(2) If SBA does not contact the con-
tracting officer within 15 business 
days, the contracting officer may 
award the contract, unless the con-
tracting officer has granted SBA an ex-
tension. 

(3) The contracting officer may 
award the contract after receipt of a 
protest if the contracting officer deter-
mines in writing that an award must 
be made to protect the public interest. 

(c) Notice of determination. SBA will 
notify the contracting officer, the 
protestor, and the protested concern of 
its determination. 

(d) Effect of determination. The deter-
mination is effective immediately and 
is final unless overturned on appeal by 
the AA/GC&BD, pursuant to § 126.805. If 
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SBA upholds the protest, SBA will de-
certify the concern. 

[63 FR 31908, June 11, 1998, as amended at 69 
FR 29427, May 24, 2004] 

§ 126.804 Will SBA decide all HUBZone 
status protests? 

SBA will decide all protests not dis-
missed as premature, untimely or non- 
specific. 

§ 126.805 What are the procedures for 
appeals of HUBZone status deter-
minations? 

(a) Who may appeal. The protested 
HUBZone SBC, the protestor, or the CO 
may file appeals of protest determina-
tions with the ADA/GC&BD. 

(b) Timeliness of appeal. The ADA/ 
GC&BD must receive the appeal no 
later than five business days after the 
date of receipt of the protest deter-
mination. SBA will dismiss any appeal 
received after the five-day period. 

(c) Method of Submission. The party 
appealing the decision may deliver its 
appeal in person, by facsimile, by ex-
press delivery service, or by U.S. mail 
(postmarked within the applicable 
time period). 

(d) Notice of appeal. The party bring-
ing an appeal must provide notice of 
the appeal to the contracting activity 
contracting officer and either the pro-
tested HUBZone SBC or original 
protestor, as appropriate. 

(e) Grounds for appeal. (1) SBA will re- 
examine a protest determination only 
if there was a clear and significant 
error in the processing of the protest or 
if the AA/HUB failed completely to 
consider a significant fact contained 
within the information supplied by the 
protestor or the protested HUBZone 
SBC. 

(2) SBA will not consider additional 
information or changed circumstances 
that were not disclosed at the time of 
the AA/HUB’s decision or that are 
based on disagreement with the find-
ings and conclusions contained in the 
determination. 

(f) Contents of appeal. The appeal 
must be in writing. The appeal must 
identify the protest determination 
being appealed and set forth a full and 
specific statement as to why the deci-
sion is erroneous or what significant 
fact the AA/HUB failed to consider. 

(g) Completion of appeal after award. 
An appeal may proceed to completion 
even after award of the contract that 
prompted the protest, if so desired by 
the protested HUBZone SBC, or where 
SBA determines that a decision on ap-
peal is meaningful. 

(h) Decision. The ADA/GC&BD will 
make a decision within five business 
days of receipt of the appeal, if prac-
ticable, and will base his or her deci-
sion only on the information and docu-
mentation in the protest record as sup-
plemented by the appeal. SBA will pro-
vide a copy of the decision to the CO, 
the protestor, and the protested 
HUBZone SBC, consistent with law. 
The ADA/GC&BD’s decision is the final 
agency decision. 

[63 FR 31908, June 11, 1998, as amended at 69 
FR 29427, May 24, 2004] 

Subpart I—Penalties 

§ 126.900 What penalties may be im-
posed under this part? 

(a) Suspension or debarment. The 
Agency debarring official may suspend 
or debar a person or concern pursuant 
to the procedures set forth in part 145 
of this title. The contracting agency 
debarring official may debar or suspend 
a person or concern under the Federal 
Acquisition Regulation, 48 CFR Part 9, 
subpart 9.4. 

(b) Civil penalties. Persons or concerns 
are subject to civil penalties under the 
False Claims Act, 31 U.S.C. 3729–3733, 
and under the Program Fraud Civil 
Remedies Act, 31 U.S.C. 3801–3812, and 
any other applicable laws. 

(c) Criminal penalties. Persons or con-
cerns are subject to severe criminal 
penalties for knowingly misrepre-
senting the HUBZone status of a small 
business concern in connection with 
procurement programs pursuant to sec-
tion 16(d) of the Small Business Act, 15 
U.S.C. 645(d), as amended; 18 U.S.C. 
1001; and 31 U.S.C. 3729–3733. Persons or 
concerns also are subject to criminal 
penalties for knowingly making false 
statements or misrepresentations to 
SBA for the purpose of influencing any 
actions of SBA pursuant to section 
16(a) of the Small Business Act, 15 
U.S.C. 645(a), as amended, including 
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