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proceeding be withdrawn from adju-
dication in order to consider whether 
or not the public interest warrants fur-
ther litigation. Such a motion shall be 
filed by all of the respondents in the 
adjudicative proceeding. The Secretary 
shall issue an order withdrawing the 
matter from adjudication two days 
after such a motion is filed, except 
that, if complaint counsel have ob-
jected that the conditions of paragraph 
(b) of this section have not been met, 
the Commission shall determine 
whether to withdraw the matter from 
adjudication. 

(d) Consideration on the record. (1) In 
lieu of a motion to withdraw a matter 
from adjudication under paragraph (c) 
of this section, any respondent or re-
spondents may file a motion under this 
paragraph to dismiss the administra-
tive complaint on the basis that the 
public interest does not warrant fur-
ther litigation after a court has denied 
preliminary injunctive relief to the 
Commission. Motions filed under this 
paragraph shall incorporate or be ac-
companied by a supporting brief or 
memorandum. 

(2) Stay. A motion under this para-
graph will stay all proceedings before 
the Administrative Law Judge until 
such time as the Commission directs 
otherwise. 

(3) Answer. Within fourteen (14) days 
after service of a motion filed under 
this paragraph, complaint counsel may 
file an answer. 

(4) Form. Motions (including any sup-
porting briefs and memoranda) and an-
swers under this paragraph shall not 
exceed 30 pages if printed, or 45 pages if 
typewritten, and shall comply with the 
requirements of § 3.52(e). 

(5) In camera materials. If any filing 
includes materials that are subject to 
confidentiality protections pursuant to 
an order entered in either the pro-
ceeding under section 13(b) or in the 
proceeding under this part, such mate-
rials shall be treated as In camera ma-
terials for purposes of this paragraph 
and the party shall file two versions of 
the document in accordance with the 
procedures set forth in § 3.45(e). The 
time within which complaint counsel 
may file an answer under this para-
graph will begin to run upon service of 
the in camera version of the motion (in-

cluding any supporting briefs and 
memoranda). 

[60 FR 39641, Aug. 3, 1995] 

Subpart D—Discovery; 
Compulsory Process 

§ 3.31 General provisions. 

(a) Discovery methods. Parties may ob-
tain discovery by one or more of the 
following methods: Depositions upon 
oral examination or written questions; 
written interrogatories; production of 
documents or things for inspection and 
other purposes; and requests for admis-
sion. Unless the Administrative Law 
Judge orders otherwise, the frequency 
or sequence of these methods is not 
limited. The parties shall, to the great-
est extent practicable, conduct dis-
covery simultaneously; the fact that a 
party is conducting discovery shall not 
operate to delay any other party’s dis-
covery. 

(b) Initial disclosures. Complaint coun-
sel and respondent’s counsel shall, 
within five (5) days of receipt of a re-
spondent’s answer to the complaint 
and without awaiting a discovery re-
quest, provide to each other: 

(1) The name, and, if known, the ad-
dress and telephone number of each in-
dividual likely to have discoverable in-
formation relevant to the allegations 
of the Commission’s complaint, to the 
proposed relief, or to the defenses of 
the respondent, as set forth in 
§ 3.31(c)(1); 

(2) A copy of, or a description by cat-
egory and location of, all documents, 
data compilations, and tangible things 
in the possession, custody, or control 
of the Commission or respondent(s) 
that are relevant to the allegations of 
the Commission’s complaint, to the 
proposed relief, or to the defenses of 
the respondent, as set forth in 
§ 3.31(c)(1); unless such information or 
materials are privileged as defined in 
§ 3.31(c)(2), pertain to hearing prepara-
tion as defined in § 3.31(c)(3), pertain to 
experts as defined in § 3.31(c)(4), or are 
obtainable from some other source that 
is more convenient, less burdensome, 
or less expensive. A party shall make 
its disclosures based on the informa-
tion then reasonably available to it 
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and is not excused from making its dis-
closures because it has not fully com-
pleted its investigation. 

(3) In addition to the disclosures re-
quired by paragraphs (b)(1) and (2), of 
this section, the parties shall disclose 
to each other the identity of any per-
son who may be used at trial to present 
evidence as an expert. Except as other-
wise stipulated or directed by the Ad-
ministrative Law Judge, this disclo-
sure shall, with respect to a witness 
who is retained or specially employed 
to provide expert testimony in the case 
or whose duties as an employee of the 
party regularly involve giving expert 
testimony, be accompanied by a writ-
ten report prepared and signed by the 
witness. The report shall contain a 
complete statement of all opinions to 
be expressed and the basis and reasons 
therefor; the data or other information 
considered by the witness in forming 
the opinions; any exhibits to be used as 
a summary of or support for the opin-
ions; the qualifications of the witness, 
including a list of all publications au-
thored by the witness within the pre-
ceding ten years; the compensation to 
be paid for the study and testimony; 
and a listing of any other cases in 
which the witness has testified as an 
expert at trial or by deposition within 
the preceding four years. These disclo-
sures shall be made at the times and in 
the sequence directed by the Adminis-
trative Law Judge. In the absence of 
other directions from the Administra-
tive Law Judge or stipulation by the 
parties, the disclosures shall be made 
at least 90 days before the trial date or 
the date the case is to be ready for 
trial or, if the evidence is intended 
solely to contradict or rebut proposed 
expert testimony on the same subject 
matter identified by another party 
under this paragraph, within 30 days 
after the disclosure made by the other 
party. 

(c) Scope of discovery. Unless other-
wise limited by order of the Adminis-
trative Law Judge or the Commission 
in accordance with these rules, the 
scope of discovery is as follows: 

(1) In general; limitations. Parties may 
obtain discovery to the extent that it 
may be reasonably expected to yield 
information relevant to the allegations 
of the complaint, to the proposed re-

lief, or to the defenses of any respond-
ent. Such information may include the 
existence, description, nature, custody, 
condition and location of any books, 
documents, or other tangible things 
and the identity and location of per-
sons having any knowledge of any dis-
coverable matter. Information may not 
be withheld from discovery on grounds 
that the information will be inadmis-
sible at the hearing if the information 
sought appears reasonably calculated 
to lead to the discovery of admissible 
evidence. The frequency or extent of 
use of the discovery methods otherwise 
permitted under these rules shall be 
limited by the Administrative Law 
Judge if he determines that: 

(i) The discovery sought is unreason-
ably cumulative or duplicative, or is 
obtainable from some other source that 
is more convenient, less burdensome, 
or less expensive; 

(ii) The party seeking discovery has 
had ample opportunity by discovery in 
the action to obtain the information 
sought; or 

(iii) The burden and expense of the 
proposed discovery outweigh its likely 
benefit. 

(2) Privilege. The Administrative Law 
Judge may enter a protective order de-
nying or limiting discovery to preserve 
the privilege of a witness, person, or 
governmental agency as governed by 
the Constitution, any applicable act of 
Congress, or the principles of the com-
mon law as they may be interpreted by 
the Commission in the light of reason 
and experience. 

(3) Hearing preparations: Materials. 
Subject to the provisions of paragraph 
(c)(4) of this section, a party may ob-
tain discovery of documents and tan-
gible things otherwise discoverable 
under paragraph (c)(1) of this section 
and prepared in anticipation of litiga-
tion or for hearing by or for another 
party or by or for that other party’s 
representative (including the party’s 
attorney, consultant, or agent) only 
upon a showing that the party seeking 
discovery has substantial need of the 
materials in the preparation of its case 
and that the party is unable without 
undue hardship to obtain the substan-
tial equivalent of the materials by 
other means. In ordering discovery of 
such materials when the required 
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showing has been made, the Adminis-
trative Law Judge shall protect 
against disclosure of the mental im-
pressions, conclusions, opinions, or 
legal theories of an attorney or other 
representative of a party. 

(4) Hearing Preparation: Experts. (i) A 
party may depose any person who has 
been identified as an expert whose 
opinions may be presented at trial. If a 
report from the expert is required 
under § 3.31(b)(3), the deposition shall 
not be conducted until after the report 
is provided. 

(A) A party may through interrog-
atories require any other party to iden-
tify each person whom the other party 
expects to call as an expert witness at 
hearing, to state the subject matter on 
which the expert is expected to testify, 
and to state the substance of the facts 
and opinions to which the expert is ex-
pected to testify and a summary of the 
grounds for each opinion. 

(B) Upon motion, the Administrative 
Law Judge may order further discovery 
by other means, subject to such re-
strictions as to scope as the Adminis-
trative Law Judge may deem appro-
priate. 

(ii) A party may discover facts 
known or opinions held by an expert 
who has been retained or specially em-
ployed by another party in anticipa-
tion of litigation or preparation for 
hearing and who is not expected to be 
called as a witness at hearing, only 
upon a showing of exceptional cir-
cumstances under which it is impracti-
cable for the party seeking discovery 
to obtain facts or opinions on the same 
subject by other means. 

(d) Protective orders; order to preserve 
evidence. (1) The Administrative Law 
Judge may deny discovery or make any 
order which justice requires to protect 
a party or other person from annoy-
ance, embarrassment, oppression, or 
undue burden or expense, or to prevent 
undue delay in the proceeding. Such an 
order may also be issued to preserve 
evidence upon a showing that there is 
substantial reason to believe that such 
evidence would not otherwise be avail-
able for presentation at the hearing. 

(2) [Reserved] 
(e) Supplementation of disclosures and 

responses. A party who has made an ini-
tial disclosure under § 3.31(b) or re-

sponded to a request for discovery with 
a disclosure or response is under a duty 
to supplement or correct the disclosure 
or response to include information 
thereafter acquired if ordered by the 
Administrative Law Judge or in the 
following circumstances: 

(1) A party is under a duty to supple-
ment at appropriate intervals its ini-
tial disclosures under § 3.31(b) if the 
party learns that in some material re-
spect the information disclosed is in-
complete or incorrect and if the addi-
tional or corrective information has 
not otherwise been made known to the 
other parties during the discovery 
process or in writing. 

(2) A party is under a duty season-
ably to amend a prior response to an 
interrogatory, request for production, 
or request for admission if the party 
learns that the response is in some ma-
terial respect incomplete or incorrect. 

(f) Stipulations. When approved by the 
Administrative Law Judge, the parties 
may by written stipulation (1) provide 
that depositions may be taken before 
any person, at any time or place, upon 
any notice, and in any manner and 
when so taken may be used like other 
depositions, and (2) modify the proce-
dures provided by these rules for other 
methods of discovery. 

(g) Ex parte rulings on applications for 
compulsory process. Applications for the 
issuance of subpoenas to compel testi-
mony at an adjudicative hearing pursu-
ant to § 3.34 may be made ex parte, and, 
if so made, such applications and rul-
ings thereon shall remain ex parte un-
less otherwise ordered by the Adminis-
trative Law Judge or the Commission. 

[43 FR 56864, Dec. 4, 1978, as amended at 50 
FR 53305, Dec. 31, 1985; 61 FR 50647, Sept. 26, 
1996; 66 FR 17628, Apr. 3, 2001; 66 FR 20527, 
Apr. 23, 2001] 

§ 3.32 Admissions. 
(a) At any time after thirty (30) days 

after issuance of complaint, or after 
publication of notice of an adjudicative 
hearing in a rulemaking proceeding 
under § 3.13, any party may serve on 
any other party a written request for 
admission of the truth of any matters 
relevant to the pending proceeding set 
forth in the request that relate to 
statements or opinions of fact or of the 
application of law to fact, including 
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the genuineness of any documents de-
scribed in the request. Copies of docu-
ments shall be served with the request 
unless they have been or are otherwise 
furnished or are known to be, and in 
the request are stated as being, in the 
possession of the other party. Each 
matter of which an admission is re-
quested shall be separately set forth. A 
copy of the request shall be filed with 
the Secretary. 

(b) The matter is admitted unless, 
within ten (10) days after service of the 
request, or within such shorter or 
longer time as the Administrative Law 
Judge may allow, the party to whom 
the request is directed serves upon the 
party requesting the admission, with a 
copy filed with the Secretary, a sworn 
written answer or objection addressed 
to the matter. If objection is made, the 
reasons therefor shall be stated. The 
answer shall specifically deny the mat-
ter or set forth in detail the reasons 
why the answering party cannot truth-
fully admit or deny the matter. A de-
nial shall fairly meet the substance of 
the requested admission, and when 
good faith requires that a party qualify 
its answer or deny only a part of the 
matter of which an admission is re-
quested, the party shall specify so 
much of it as is true and qualify or 
deny the remainder. An answering 
party may not give lack of information 
or knowledge as a reason for failure to 
admit or deny unless the party states 
that it has made reasonable inquiry 
and that the information known to or 
readily obtainable by the party is in-
sufficient to enable it to admit or deny. 
A party who considers that a matter of 
which an admission has been requested 
presents a genuine issue for trial may 
not, on that ground alone, object to the 
request; the party may deny the mat-
ter or set fourth reasons why the party 
cannot admit or deny it. 

(c) Any matter admitted under this 
rule is conclusively established unless 
the Administrative Law Judge on mo-
tion permits withdrawal or amendment 
of the admission. The Administrative 
Law Judge may permit withdrawal or 
amendment when the presentation of 
the merits of the proceeding will be 
subserved thereby and the party who 
obtained the admission fails to satisfy 
the Administrative Law Judge that 

withdrawal or amendment will preju-
dice him in maintaining his action or 
defense on the merits. Any admission 
made by a party under this rule is for 
the purpose of the pending proceeding 
only and is not an admission by him 
for any other purpose nor may it be 
used against him in any other pro-
ceeding. 

[43 FR 56865, Dec. 4, 1978, as amended at 50 
FR 53305, Dec. 31, 1985] 

§ 3.33 Depositions. 
(a) In general. Any party may take a 

deposition of a named person or of a 
person or persons described with rea-
sonable particularity, provided that 
such deposition is reasonably expected 
to yield information within the scope 
of discovery under § 3.31(c)(1). Such 
party may, by motion, obtain from the 
Administrative Law Judge an order to 
preserve relevant evidence upon a 
showing that there is substantial rea-
son to believe that such evidence would 
not otherwise be available for presen-
tation at the hearing. Depositions may 
be taken before any person having 
power to administer oaths, either 
under the law of the United States or 
of the state or other place in which the 
deposition is taken, who may be des-
ignated by the party seeking the depo-
sition, provided that such person shall 
have no interest in the outcome of the 
proceeding. The party seeking the dep-
osition shall serve upon each person 
whose deposition is sought and upon 
each party to the proceeding reason-
able notice in writing of the time and 
place at which it will be taken, and the 
name and address of each person or 
persons to be examined, if known, and 
if the name is not known, a description 
sufficient to identify them. The parties 
may stipulate in writing or the Admin-
istrative Law Judge may upon motion 
order that a deposition be taken by 
telephone or other remote electronic 
means. A deposition taken by such 
means is deemed taken at the place 
where the deponent is to answer ques-
tions. 

(b) [Reserved] 
(c) Notice to corporation or other orga-

nization. A party may name as the de-
ponent a public or private corporation, 
partnership, association, governmental 
agency other than the Federal Trade 
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Commission, or any bureau or regional 
office to the Federal Trade Commis-
sion, and describe with reasonable par-
ticularity the matters on which exam-
ination is requested. The organization 
so names shall designate one or more 
officers, directors, or managing agents, 
or other persons who consent to testify 
on its behalf, and may set forth, for 
each person designated, the matters on 
which he will testify. A subpoena shall 
advise a non-party organization of its 
duty to make such a designation. The 
persons so designated shall testify as 
to matters known or reasonably avail-
able to the organization. This sub-
section does not preclude taking a dep-
osition by any other procedure author-
ized in these rules. 

(d) Taking of deposition. Each depo-
nent shall be duly sworn, and any party 
shall have the right to question him. 
Objections to questions or to evidence 
presented shall be in short form, stat-
ing the grounds of objections relied 
upon. The questions propounded and 
the answers thereto, together with all 
objections made, shall be recorded and 
certified by the officer. Thereafter, 
upon payment of the charges therefor, 
the officer shall furnish a copy of the 
deposition to the deponent and to any 
party. 

(e) Depositions upon written questions. 
A party desiring to take a deposition 
upon written questions shall serve 
them upon every other party with a no-
tice stating: 

(1) The name and address of the per-
son who is to answer them, and 

(2) The name or descriptive title and 
address of the officer before whom the 
deposition is to be taken. 
A deposition upon written questions 
may be taken of a public or private 
corporation, partnership, association, 
governmental agency other than the 
Federal Trade Commission, or any bu-
reau or regional office of the Federal 
Trade Commission in accordance with 
the provisions of Rule 3.33(c). Within 30 
days after the notice and written ques-
tions are served, any other party may 
serve cross questions upon all other 
parties. Within 10 days after being 
served with cross questions, the party 
taking the deposition may serve redi-
rect questions upon all other parties. 
Within 10 days after being served with 

redirect questions, any other party 
may serve recross questions upon all 
other parties. The content of any ques-
tion shall not be disclosed to the depo-
nent prior to the taking of the deposi-
tion. A copy of the notice and copies of 
all questions served shall be delivered 
by the party taking the deposition to 
the officer designated in the notice, 
who shall proceed promptly to take the 
testimony of the deponent in response 
to the questions and to prepare, cer-
tify, and file or mail the deposition, at-
taching thereto the copy of the notice 
and the questions received by him. 
When the deposition is filed the party 
taking it shall promptly give notice 
thereof to all other parties. 

(f) Correction of deposition. A deposi-
tion may be corrected, as to form or 
substance, in the manner provided by 
§ 3.44(b). Any such deposition shall, in 
addition to the other required proce-
dures, be read to or by the deponent 
and signed by him, unless the parties 
by stipulation waive the signing or the 
deponent is unavailable or cannot be 
found or refuses to sign. If the deposi-
tion is not signed by the deponent 
within 30 days of its submission or at-
tempted submission, the officer shall 
sign it and certify that the signing has 
been waived or that the deponent is un-
available or that the deponent has re-
fused to sign, as the case may be, to-
gether with the reason for the refusal 
to sign, if any has been given. The dep-
osition may then be used as though 
signed unless, on a motion to suppress 
under Rule 3.33(g)(3)(iv), the Adminis-
trative Law Judge determines that the 
reasons given for the refusal to sign re-
quire rejection of the deposition in 
whole or in part. In addition to and not 
in lieu of the procedure for formal cor-
rection of the deposition, the deponent 
may enter in the record at the time of 
signing a list of objections to the tran-
scription of his remarks, stating with 
specificity the alleged errors in the 
transcript. 

(g)(1) Use of depositions in hearings. At 
the hearing on the complaint or upon a 
motion, any part or all of a deposition, 
so far as admissible under the rules of 
evidence applied as though the witness 
were then present and testifying, may 
be used against any party who was 
present or represented at the taking of 
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the deposition or who had reasonable 
notice thereof, in accordance with any 
of the following provisions: 

(i) Any deposition may be used for 
the purpose of contradicting or im-
peaching the testimony of deponent as 
a witness. 

(ii) The deposition of a party or of 
anyone who at the time of taking the 
deposition was an officer, director, or 
managing agent, or a person designated 
to testify on behalf of a public or pri-
vate corporation, partnership or asso-
ciation which is a party, or of an offi-
cial or employee (other than a special 
employee) of the Commission, may be 
used by an adverse party for any pur-
pose. 

(iii) A deposition may be used by any 
party for any purpose if the Adminis-
trative Law Judge finds: 

(A) That the deponent is dead; or 
(B) That the deponent is out of the 

United States or is located at such a 
distance that his attendance would be 
impractical, unless it appears that the 
absence of the deponent was procured 
by the party offering the deposition; or 

(C) That the deponent is unable to at-
tend or testify because of age, sickness, 
infirmity, or imprisonment; or 

(D) That the party offering the depo-
sition has been unable to procure the 
attendance of the deponent by sub-
poena; or 

(E) That such exceptional cir-
cumstances exist as to make it desir-
able, in the interest of justice and with 
due regard to the importance of pre-
senting the testimony of witnesses 
orally in open hearing, to allow the 
deposition to be used. 

(iv) If only part of a deposition is of-
fered in evidence by a party, any other 
party may introduce any other part 
which ought in fairness to be consid-
ered with the part introduced. 

(2) Objections to admissibility. Subject 
to the provisions of paragraph (g)(3) of 
this section, objection may be made at 
the hearing to receiving in evidence 
any deposition or part thereof for any 
reason which would require the exclu-
sion of the evidence if the witness were 
then present and testifying. 

(3) Effect of errors and irregularities in 
depositions—(i) As to notice. All errors 
and irregularities in the notice for tak-
ing a deposition are waived unless writ-

ten objection is promptly served upon 
the party giving the notice. 

(ii) As to disqualification of officer. Ob-
jection to taking a deposition because 
of disqualification of the officer before 
whom it is to be taken is waived unless 
made before the taking of the deposi-
tion begins or as soon thereafter as the 
disqualification becomes known or 
could be discovered with reasonable 
diligence. 

(iii) As to taking of deposition. (A) Ob-
jections to the competency of a witness 
or to the competency, relevancy, or 
materiality of testimony are not 
waived by failure to make them before 
or during the taking of the deposition, 
unless the ground of the objection is 
one which might have been obviated or 
removed if presented at that time. 

(B) Errors and irregularities occur-
ring at the oral examination in the 
manner of taking the deposition, in the 
form of the questions or answers, in 
the oath or affirmation, or in the con-
duct of parties, and errors of any kind 
which might be obviated, removed, or 
cured if promptly presented, are waived 
unless seasonable objection thereto is 
made at the taking of the deposition. 

(C) Objections to the form of written 
questions are waived unless served in 
writing upon all parties within the 
time allowed for serving the succeeding 
cross or other questions and within 5 
days after service of the last questions 
authorized. 

(iv) As to completion and return of dep-
osition. Errors and irregularities in the 
manner in which the testimony is tran-
scribed or the deposition is prepared, 
signed, certified, endorsed, or other-
wise dealt with by the officer are 
waived unless a motion to suppress the 
deposition or some part thereof is made 
with reasonable promptness after such 
defect is or with due diligence might 
have been ascertained. 

[43 FR 56865, Dec. 4, 1978, as amended at 61 
FR 50648, Sept. 26, 1996; 66 FR 17629, Apr. 3, 
2001] 

§ 3.34 Subpoenas. 
(a) Subpoenas ad testificandum—(1) 

Prehearing. The Secretary of the Com-
mission shall issue a subpoena, signed 
but otherwise in blank, requiring a per-
son to appear and give testimony at 
the taking of a deposition to a party 
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requesting such subpoena, who shall 
complete it before service. 

(2) Hearing. Application for issuance 
of a subpoena commanding a person to 
attend and give testimony at an adju-
dicative hearing shall be made in writ-
ing to the Administrative Law Judge. 
Such subpoena may be issued upon a 
showing of the reasonable relevancy of 
the expected testimony. 

(b) Subpoenas duces tecum; subpoenas 
to permit inspection of premises. The Sec-
retary of the Commission, upon request 
of a party, shall issue a subpoena, 
signed but otherwise in blank, com-
manding a person to produce and per-
mit inspection and copying of des-
ignated books, documents, or tangible 
things, or commanding a person to per-
mit inspection of premises, at a time 
and place therein specified. The sub-
poena shall specify with reasonable 
particularity the material to be pro-
duced. The person commanded by the 
subpoena need not appear in person at 
the place of production or inspection 
unless commanded to appear for a dep-
osition or hearing pursuant to para-
graph (a) of this section. As used here-
in, the term ‘‘documents’’ includes 
writings, drawings, graphs, charts, 
handwritten notes, film, photographs, 
audio and video recordings and any 
such representations stored on a com-
puter, a computer disk, CD-ROM, mag-
netic or electronic tape, or any other 
means of electronic storage, and other 
data compilations from which informa-
tion can be obtained in machine-read-
able form (translated, if necessary, into 
reasonably usable form by the person 
subject to the subpoena). A subpoena 
duces tecum may be used by any party 
for purposes of discovery, for obtaining 
documents for use in evidence, or for 
both purposes, and shall specify with 
reasonable particularity the materials 
to be produced. 

(c) Motions to quash; limitation on sub-
poenas subject to § 3.36. Any motion by 
the subject of a subpoena to limit or 
quash the subpoena shall be filed with-
in the earlier of ten (10) days after 
service thereof or the time for compli-
ance therewith. Such motions shall set 
forth all assertions of privilege or 
other factual and legal objections to 
the subpoena, including all appropriate 
arguments, affidavits and other sup-

porting documentation, and shall in-
clude the statement required by Rule 
3.22(f). Nothing in paragraphs (a) and 
(b) of this section authorizes the 
issuance of subpoenas requiring the ap-
pearance of, or the production of docu-
ments in the possession, custody, or 
control of, an official or employee of a 
governmental agency other than the 
Commission, or subpoenas to be served 
in a foreign country, which may be au-
thorized only in accordance with § 3.36. 

[43 FR 56866, Dec. 4, 1978, as amended at 50 
FR 42672, Oct. 22, 1985; 61 FR 50648, Sept. 26, 
1996; 66 FR 17629, Apr. 3, 2001] 

§ 3.35 Interrogatories to parties. 

(a) Availability; Procedures for Use. (1) 
Any party may serve upon any other 
party written interrogatories, not ex-
ceeding twenty-five (25) in number, in-
cluding all discrete subparts, to be an-
swered by the party served or, if the 
party served is a public or private cor-
poration, partnership, association or 
governmental agency, by any officer or 
agent, who shall furnish such informa-
tion as is available to the party. For 
this purpose, information shall not be 
deemed to be available insofar as it is 
in the possession of the Commissioners, 
the General Counsel, the office of Ad-
ministrative Law Judges, or the Sec-
retary in his capacity as custodian or 
recorder of any such information, or 
their respective staffs. 

(2) Each interrogatory shall be an-
swered separately and fully in writing 
under oath, unless it is objected to on 
grounds not raised and ruled on in con-
nection with the authorization, in 
which event the reasons for objection 
shall be stated in lieu of an answer. 
The answers are to be signed by the 
person making them, and the objec-
tions signed by the attorney making 
them. The party upon whom the inter-
rogatories have been served shall serve 
a copy of the answers, and objections, 
if any, within thirty (30) days after the 
service of the interrogatories. The Ad-
ministrative Law Judge may allow a 
shorter or longer time. 

(b) Scope; use at hearing. (1) Interrog-
atories may relate to any matters that 
can be inquired into under § 3.31(c)(1), 
and the answers may be used to the ex-
tent permitted by the rules of evidence. 

VerDate Nov<24>2008 08:06 Mar 12, 2009 Jkt 217051 PO 00000 Frm 00073 Fmt 8010 Sfmt 8010 Y:\SGML\217051.XXX 217051cp
ric

e-
se

w
el

l o
n 

P
R

O
D

P
C

61
 w

ith
 C

F
R



64 

16 CFR Ch. I (1–1–09 Edition) § 3.36 

(2) An interrogatory otherwise proper 
is not necessarily objectionable merely 
because an answer to the interrogatory 
involves an opinion or contention that 
relates to fact or the application of law 
to fact, but the Administrative Law 
Judge may order that such an interrog-
atory need not be answered until after 
designated discovery has been com-
pleted or until a pre-trial conference or 
other later time. 

(c) Option to produce records. Where 
the answer to an interrogatory may be 
derived or ascertained from the records 
of the party upon whom the interrog-
atory has been served or from an exam-
ination, audit or inspection of such 
records, or from a compilation, ab-
stract or summary based thereon, and 
the burden of deriving or ascertaining 
the answer is substantially the same 
for the party serving the interrogatory 
as for the party served, it is a suffi-
cient answer to such interrogatory to 
specify the records from which the an-
swer may be derived or ascertained and 
to afford to the party serving the inter-
rogatory reasonable opportunity to ex-
amine, audit or inspect such records 
and to make copies, compilations, ab-
stracts or summaries. The specification 
shall include sufficient detail to permit 
the interrogating party to identify 
readily the individual documents from 
which the answer may be ascertained. 

[43 FR 56867, Dec. 4, 1978, as amended at 61 
FR 50649, Sept. 26, 1996] 

§ 3.36 Applications for subpoenas for 
records, or appearances by officials 
or employees, of governmental 
agencies other than the Commis-
sion, and subpoenas to be served in 
a foreign country. 

(a) Form. An application for issuance 
of a subpoena for the production of doc-
uments, as defined in § 3.34(b), or for 
the issuance of a subpoena requiring 
access to documents or other tangible 
things, for the purposes described in 
§ 3.37(a), in the possession, custody, or 
control of a governmental agency other 
than the Commission or the officials or 
employees of such other agency, or for 
the issuance of a subpoena requiring 
the appearance of an official or em-
ployee of another governmental agen-
cy, or for the issuance of a subpoena to 
be served in a foreign country, shall be 

made in the form of a written motion 
filed in accordance with the provisions 
of § 3.22(a). No application for records 
pursuant to § 4.11 of this chapter or the 
Freedom of Information Act may be 
filed with the Administrative Law 
Judge. 

(b) Content. The motion shall satisfy 
the same requirements for a subpoena 
under § 3.34 or a request for production 
or access under § 3.37, together with a 
specific showing that: 

(1) The material sought is reasonable 
in scope: 

(2) If for purposes of discovery, the 
material falls within the limits of dis-
covery under § 3.31(c)(1), or, if for an ad-
judicative hearing, the material is rea-
sonably relevant; 

(3) The information or material 
sought cannot reasonably be obtained 
by other means; and 

(4) With respect to subpoenas to be 
served in a foreign country, that the 
party seeking discovery has a good 
faith belief that the discovery re-
quested would be permitted by treaty, 
law, custom or practice in the country 
from which the discovery is sought and 
that any additional procedural require-
ments have been or will be met before 
the subpoena is served. 

(c) Execution. If an ALJ issues an 
Order authorizing a subpoena pursuant 
to this section, the moving party may 
forward to the Secretary a request for 
the authorized subpoena, with a copy 
of the authorizing Order attached. 
Each such subpoena shall be signed by 
the Secretary; shall have attached to it 
a copy of the authorizing Order; and 
shall be served by the moving party 
only in conjunction with a copy of the 
authorizing Order. 

[66 FR 17629, Apr. 3, 2001; 66 FR 20527, Apr. 23, 
2001] 

§ 3.37 Production of documents and 
things; access for inspection and 
other purposes. 

(a) Availability; procedures for use. 
Any party may serve on another party 
a request: to produce and permit the 
party making the request, or someone 
acting on the party’s behalf, to inspect 
and copy any designated documents, as 
defined in § 3.34(b), or to inspect and 
copy, test, or sample any tangible 
things which are within the scope of 

VerDate Nov<24>2008 08:06 Mar 12, 2009 Jkt 217051 PO 00000 Frm 00074 Fmt 8010 Sfmt 8010 Y:\SGML\217051.XXX 217051cp
ric

e-
se

w
el

l o
n 

P
R

O
D

P
C

61
 w

ith
 C

F
R



65 

Federal Trade Commission § 3.38 

§ 3.31(c)(1) and in the possession, cus-
tody or control of the party upon whom 
the request is served; or to permit 
entry upon designated land or other 
property in the possession or control of 
the party upon whom the order would 
be served for the purpose of inspection 
and measuring, surveying, 
photographing, testing, or sampling 
the property or any designated object 
or operation thereon, within the scope 
of § 3.31(c)(1). Each such request shall 
specify with reasonable particularity 
the documents or things to be in-
spected, or the property to be entered. 
Each such request shall also specify a 
reasonable time, place, and manner of 
making the inspection and performing 
the related acts. A party shall make 
documents available as they are kept 
in the usual course of business or shall 
organize and label them to correspond 
with the categories in the request. A 
person not a party to the action may 
be compelled to produce documents 
and things or to submit to an inspec-
tion as provided in § 3.34. 

(b) Response; objections. The response 
of the party upon whom the request is 
served shall state, with respect to each 
item or category, that inspection and 
related activities will be permitted as 
requested, unless the request is ob-
jected to, in which event the reasons 
for the objection shall be stated. If ob-
jection is made to part of an item or 
category, the part shall be specified 
and inspection permitted of the re-
maining parts. The party submitting 
the request may move for an order 
under § 3.38(a) with respect to any ob-
jection to or other failure to respond to 
the request or any part thereof, or any 
failure to permit inspection as re-
quested. 

[61 FR 50649, Sept. 26, 1996] 

§ 3.38 Motion for order compelling dis-
closure or discovery; sanctions. 

(a) Motion for order to compel. A party 
may apply by motion to the Adminis-
trative Law Judge for an order compel-
ling disclosure or discovery, including 
a determination of the sufficiency of 
the answers or objections with respect 
to the initial disclosures required by 
§ 3.31(b), a request for admission under 
§ 3.32, a deposition under § 3.33, or an in-
terrogatory under § 3.35. 

(1) Initial disclosures; requests for ad-
mission; depositions; interrogatories. Un-
less the objecting party sustains its 
burden of showing that the objection is 
justified, the Administrative Law 
Judge shall order that an answer be 
served or disclosure otherwise be made. 
If the Administrative Law Judge deter-
mines that an answer or other response 
by the objecting party does not comply 
with the requirements of these rules, 
he may order either that the matter is 
admitted or that an amended answer or 
response be served. The Administrative 
Law Judge may, in lieu of these orders, 
determine that final disposition may 
be made at a prehearing conference or 
at a designated time prior to trial. 

(2) Requests for production or access. If 
a party fails to respond to or comply as 
requested with a request for production 
or access made under § 3.37(a), the dis-
covering party may move for an order 
to compel production or access in ac-
cordance with the request. 

(b) If a party or an officer or agent of 
a party fails to comply with a subpoena 
or with an order including, but not lim-
ited to, an order for the taking of a 
deposition, the production of docu-
ments, or the answering of interrog-
atories, or requests for admissions, or 
an order of the Administrative Law 
Judge or the Commission issued as, or 
in accordance with, a ruling upon a 
motion concerning such an order or 
subpoena or upon an appeal from such 
a ruling, the Administrative Law 
Judge or the Commission, or both, for 
the purpose of permitting resolution of 
relevant issues and disposition of the 
proceeding without unnecessary delay 
despite such failure, may take such ac-
tion in regard thereto as is just, includ-
ing but not limited to the following: 

(1) Infer that the admission, testi-
mony, documents or other evidence 
would have been adverse to the party; 

(2) Rule that for the purposes of the 
proceeding the matter or matters con-
cerning which the order or subpoena 
was issued be taken as established ad-
versely to the party; 

(3) Rule that the party may not in-
troduce into evidence or otherwise 
rely, in support of any claim or de-
fense, upon testimony by such party, 
officer, or agent, or the documents or 
other evidence; 
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(4) Rule that the party may not be 
heard to object to introduction and use 
of secondary evidence to show what the 
withheld admission, testimony, docu-
ments, or other evidence would have 
shown; 

(5) Rule that a pleading, or part of a 
pleading, or a motion or other submis-
sion by the party, concerning which 
the order or subpoena was issued, be 
stricken, or that a decision of the pro-
ceeding be rendered against the party, 
or both. 

(c) Any such action may be taken by 
written or oral order issued in the 
course of the proceeding or by inclu-
sion in an initial decision of the Ad-
ministrative Law Judge or an order or 
opinion of the Commission. It shall be 
the duty of parties to seek and Admin-
istrative Law Judges to grant such of 
the foregoing means of relief or other 
appropriate relief as may be sufficient 
to compensate for withheld testimony, 
documents, or other evidence. If in the 
Administrative Law Judge’s opinion 
such relief would not be sufficient, or 
in instances where a nonparty fails to 
comply with a subpoena or order, he 
shall certify to the Commission a re-
quest that court enforcement of the 
subpoena or order be sought. 

[43 FR 56867, Dec. 4, 1978, as amended at 50 
FR 53305, Dec. 31, 1985; 61 FR 50649, Sept. 26, 
1996] 

§ 3.38A Withholding requested mate-
rial. 

(a) Any person withholding material 
responsive to a subpoena issued pursu-
ant to § 3.34, written interrogatories re-
quested pursuant to § 3.35, a request for 
production or access pursuant to § 3.37, 
or any other request for the production 
of materials under this part, shall as-
sert a claim of privilege or any similar 
claim not later than the date set for 
production of the material. Such per-
son shall, if so directed in the subpoena 
or other request for production, sub-
mit, together with such claim, a sched-
ule of the items withheld which states 
individually as to each such item the 
type, title, specific subject matter, and 
date of the item; the names, addresses, 
positions, and organizations of all au-
thors and recipients of the item; and 
the specific grounds for claiming that 
the item is privileged. 

(b) A person withholding material for 
reasons described in § 3.38A(a) shall 
comply with the requirements of that 
subsection in lieu of filing a motion to 
limit or quash compulsory process. 

(Sec. 5, 38 Stat. 719 as amended (15 U.S.C. 45)) 

[44 FR 54043, Sept. 18, 1979, as amended at 61 
FR 50650, Sept. 26, 1996] 

§ 3.39 Orders requiring witnesses to 
testify or provide other information 
and granting immunity. 

(a) Where Commission complaint 
counsel desire the issuance of an order 
requiring a witness or deponent to tes-
tify or provide other information and 
granting immunity under title 18, sec-
tion 6002, United States Code, Directors 
and Assistant Directors of Bureaus and 
Regional Directors and Assistant Re-
gional Directors of Commission Re-
gional Offices who supervise complaint 
counsel responsible for presenting evi-
dence in support of the complaint are 
authorized to determine: 

(1) That the testimony or other infor-
mation sought from a witness or depo-
nent, or prospective witness or depo-
nent, may be necessary to the public 
interest, and 

(2) That such individual has refused 
or is likely to refuse to testify or pro-
vide such information on the basis of 
his privilege against self-incrimina-
tion; and to request, through the Com-
mission’s liaison officer, approval by 
the Attorney General for the issuance 
of such order. Upon receipt of approval 
by the Attorney General (or his des-
ignee), the Administrative Law Judge 
is authorized to issue an order requir-
ing the witness or deponent to testify 
or provide other information and 
granting immunity when the witness 
or deponent has invoked his privilege 
against self-incrimination and it can-
not be determined that such privilege 
was improperly invoked. 

(b) Requests by counsel other than 
Commission complaint counsel for an 
order requiring a witness to testify or 
provide other information and granting 
immunity under title 18, section 6002, 
United States Code, may be made to 
the Administrative Law Judge and 
may be made ex parte. When such re-
quests are made, the Administrative 
Law Judge is authorized to determine: 
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(1) That the testimony or other infor-
mation sought from a witness or depo-
nent, or prospective witness or depo-
nent, may be necessary to the public 
interest, and 

(2) That such individual has refused 
or is likely to refuse to testify or pro-
vide such information on the basis of 
his privilege against self-incrimina-
tion; and, upon making such deter-
minations, to request, through the 
Commission’s liaison officer, approval 
by the Attorney General for the 
issuance of an order requiring a wit-
ness to testify or provide other infor-
mation and granting immunity; and, 
after the Attorney General (or his des-
ignee) has granted such approval, to 
issue such order when the witness or 
deponent has invoked his privilege 
against self-incrimination and it can-
not be determined that such privilege 
was improperly invoked. 

(18 U.S.C. 6002, 6004) 

[37 FR 5017, Mar. 9, 1972, as amended at 50 FR 
53306, Dec. 31, 1985; 66 FR 64143, Dec. 12, 2001] 

§ 3.40 Admissibility of evidence in ad-
vertising substantiation cases. 

(a) If a person, partnership, or cor-
poration is required through compul-
sory process under section 6, 9 or 20 of 
the Act issued after October 26, 1977 to 
submit to the Commission substan-
tiation in support of an express or an 
implied representation contained in an 
advertisement, such person, partner-
ship or corporation shall not thereafter 
be allowed, in any adjudicative pro-
ceeding in which it is alleged that the 
person, partnership, or corporation 
lacked a reasonable basis for the rep-
resentation, and for any purpose relat-
ing to the defense of such allegation, to 
introduce into the record, whether di-
rectly or indirectly through references 
contained in documents or oral testi-
mony, any material of any type what-
soever that was required to be but was 
not timely submitted in response to 
said compulsory process. Provided, how-
ever, that a person, partnership, or cor-
poration is not, within the meaning of 
this section, required through compul-
sory process to submit substantiation 
with respect to those portions of said 
compulsory process to which such per-
son, partnership, or corporation has 
raised good faith legal objections in a 

timely motion pursuant to the Com-
mission’s Rules of Practice and Proce-
dure, until the Commission denies such 
motion; or if the person, partnership, 
or corporation thereafter continues to 
refuse to comply, until such process 
has been judicially enforced. 

(b) The Administrative Law Judge 
shall, upon motion, at any stage ex-
clude all material that was required to 
be but was not timely submitted in re-
sponse to compulsory process described 
in paragraph (a) of this section, or any 
reference to such material, unless the 
person, partnership, or corporation 
demonstrates in a hearing, and the Ad-
ministrative Law Judge finds, that by 
the exercise of due diligence the mate-
rial could not have been timely sub-
mitted in response to the compulsory 
process, and that the Commission was 
notified of the existence of the mate-
rial immediately upon its discovery. 
Said findings of the Administrative 
Law Judge shall be in writing and shall 
specify with particularity the evidence 
relied upon. The rules normally gov-
erning the admissibility of evidence in 
Commission proceedings shall in any 
event apply to any material coming 
within the above exception. 

[42 FR 56500, Oct. 10, 1977; 42 FR 61450, Dec. 5, 
1977, as amended at 45 FR 45578, July 7, 1980] 

Subpart E—Hearings 

§ 3.41 General rules. 

(a) Public hearings. All hearings in ad-
judicative proceedings shall be public 
unless an in camera order is entered by 
the Administrative Law Judge pursu-
ant to § 3.45(b) of this chapter or unless 
otherwise ordered by the Commission. 

(b) Expedition. Hearings shall proceed 
with all reasonable expedition, and, in-
sofar as practicable, shall be held at 
one place and shall continue, except for 
brief intervals of the sort normally in-
volved in judicial proceedings, without 
suspension until concluded. Consistent 
with the requirements of expedition: 

(1) The Administrative Law Judge 
may order hearings at more than one 
place and may grant a reasonable re-
cess at the end of a case-in-chief for the 
purpose of discovery deferred during 
the pre-hearing procedure where the 
Administrative Law Judge determines 
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