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to pay an amount based on the dif-
ference in the amounts determined pur-
suant to paragraph (b)(4) of this sec-
tion, on or before a date fixed in the 
order. 

(c) Costs, prejudgment interest. Except 
as provided in §§ 12.30(c) and 12.315 of 
these rules, the Administrative Law 
Judge may, in the initial decision, 
award costs (including the cost of insti-
tuting the proceeding and, if appro-
priate, reasonable attorney’s fees) and, 
if warranted as a matter of law under 
the cirumstances of the particular 
case, prejudgment interest, to the 
party in whose favor a judgment is en-
tered. 

(d) Effect of initial decision. The initial 
decision and order shall become the 
final decision and order of the Commis-
sion, without further order by the 
Commission, thirty (30) days after serv-
ice thereof, except that: 

(1) The initial decision shall not be-
come the final decision as to a party 
who shall have timely filed and per-
fected an appeal thereof to the Com-
mission, in accordance with § 12.401 of 
these rules; and 

(2) The initial decision shall not be-
come final as to any party to the pro-
ceeding if, within thirty (30) days after 
service of the initial decision, the Com-
mission itself shall have placed the 
case on its own docket for review or 
stayed the effective date of the initial 
decision. 

(e) Effect of failure to file and perfect 
an appeal to the Commission. Unless the 
Commission takes review of an initial 
decision on its own motion, the timely 
filing and perfection of an appeal to the 
Commission of the initial decision is 
mandatory as a prerequisite to appel-
late judicial review of a final decision 
and order entered pursuant to these 
rules. 

[49 FR 6621, Feb. 22, 1984; 49 FR 15070, Apr. 17, 
1984, as amended at 59 FR 9638, Mar. 1, 1994] 

§ 12.315 Consequences of overstating 
damages claims not in excess of 
$30,000. 

If a party, who has claimed damages 
in excess of $30,000, is adjudged to be 
entitled to recover less than the sum or 
value of $30,000, computed without re-
gard to a damage award to which an 
opposing party may be adjudged to be 

entitled, and exclusive of interest and 
costs, the Administrative Law Judge 
may assess such party the cost of the 
transcript of an oral hearing, if such a 
hearing is held, and, depending upon 
whether such party paid any part of 
the filing fee for the proceeding, deny 
the party such costs or impose such 
costs on that party. 

[49 FR 6621, Feb. 22, 1984, as amended at 59 
FR 9638, Mar. 1, 1994] 

Subpart F—Commission Review of 
Decisions 

§ 12.400 Scope and applicability of 
rules. 

The rules set forth in this subpart are 
applicable to proceedings forwarded 
pursuant to § 12.26 (b) and (c) of these 
rules. Except as provided in §§ 12.106(e) 
and 12.403(b) of these rules, the rules 
set forth in this subpart are not appli-
cable to proceedings forwarded pursu-
ant to § 12.26(a) of the Reparation 
Rules. 

[49 FR 6621, Feb. 22, 1984; 49 FR 15070, Apr. 17, 
1984] 

§ 12.401 Appeal to the Commission. 

(a) How effected. Any aggrieved party 
to a proceeding forwarded pursuant to 
§ 12.26 (b) or (c) of these rules may ap-
peal to the Commission an initial deci-
sion or other disposition of the entire 
proceeding by complying with the re-
quirements of this section. An appeal-
ing party shall serve upon all parties 
and file with the Proceedings Clerk a 
notice of appeal within fifteen (15) days 
after service of the initial decision or 
other order disposing of the entire pro-
ceeding. The notice need consist only 
of a brief statement indicating the fil-
ing party’s intent to appeal the initial 
decision, and shall include the date 
upon which the initial decision was 
rendered, the names of all parties, and 
the docket number of the proceeding. A 
non-refundable appellate filing fee in 
the amount of $50 shall be paid at the 
time of filing a notice of appeal. The 
failure of a party timely to file and 
serve a notice of appeal, and to pay the 
appellate filing fee, in accordance with 
this paragraph, or to perfect the appeal 
in accordance with paragraph (b) of 
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this section, shall constitute a vol-
untary waiver of any objection to the 
initial decision, or other order dis-
posing of the proceeding, and of all fur-
ther administrative or judicial review 
under these rules and the Commodity 
Exchange Act. 

(b) Perfecting the appeal; appeal brief. 
An appeal shall be perfected by the ap-
pealing party by timely filing with the 
Proceedings Clerk an appeal brief 
which meets the requirements of para-
graphs (b) and (d) of this section. An 
original and one copy of the appeal 
brief shall be filed within thirty (30) 
days after filing of the notice of appeal. 
By motion of the appealing party, the 
Commission may, for good cause 
shown, extend the time for filing the 
appeal brief. If the appeal brief is not 
filed within the time prescribed in this 
subparagraph, the Commission may, 
upon its own motion or upon motion by 
a party, dismiss the appeal, in which 
event the initial decision shall become 
the final decision and order of the 
Commission, effective upon service of 
the order of dismissal. 

(c) Answering brief. Any party upon 
whom the appealing party serves a 
brief may, within thirty (30) days after 
service of the appeal brief, file an origi-
nal and one copy of an answering brief, 
and serve one copy thereof, unless the 
time limit is extended by the Commis-
sion upon motion of the party and for 
good cause shown. 

(d) Briefs. Parties filing an appeal 
brief or answering brief pursuant to 
this section shall meet the require-
ments of § 12.11 of these rules as to 
form. The content of briefs shall sat-
isfy the requirements of § 10.102(d) of 
the Commission’s regulations, 17 CFR 
10.102(d), except that any party, with 
leave of the Commission, may file an 
informal document in lieu of a brief. 
No brief shall exceed thirty-five (35) 
pages in length without leave of the 
Commission. 

(e) Oral argument. Any party may re-
quest, in writing and within the time 
provided for filing the initial briefs, 
the opportunity to present oral argu-
ment before the Commission, which the 
Commission may, in its discretion, 
grant or deny. In the event the Com-
mission affords the parties the oppor-
tunity to present oral argument before 

the Commission, the oral argument 
shall proceed in accordance with the 
provisions of § 10.103 of the Commis-
sion’s regulations, 17 CFR 10.103. 

(f) Scope of review. On review, the 
Commission may, in its discretion, 
consider sua sponte any issues arising 
from the record and may base its deter-
mination thereon, or limit the issues 
to those presented in the statement of 
issues in the briefs, treating those 
issues not raised as waived. 

[49 FR 6621, Feb. 22, 1984; 49 FR 15070, Apr. 7, 
1984] 

§ 12.402 Appeal of disposition of less 
than all claims or parties in a pro-
ceeding. 

(a) In general. Where two or more dif-
ferent claims for relief are presented, 
or where multiple parties are involved, 
in a proceeding forwarded pursuant to 
§ 12.26 (b) or (c) of these rules, the Judg-
ment Officer or Administrative Law 
Judge, may upon his own motion or by 
motion of a party, direct that an ini-
tial decision or other order disposing of 
one or more, but fewer than all of the 
claims or parties, shall be final and im-
mediately appealable to the Commis-
sion. Such a direction may be made 
only upon an express determination 
that there is no just reason for delay. 
When such a direction is made, a party 
may appeal the initial decision or 
order in accordance with the procedure 
prescribed by § 12.401 of these rules. 

(b) When decision is not appealable. In 
the absence of such a direction by the 
Judgment Officer or an Administrative 
Law Judge, an initial decision or order 
disposing of fewer than all of the 
claims or all of the parties shall be sub-
ject to revision by the decisionmaker 
at any time before a disposition is 
made of all remaining claims or par-
ties, and no appeal may be taken to the 
Commission pursuant to this rule. 

§ 12.403 Commission review on its own 
motion. 

(a) In general. The Commission may 
on its own motion, within 30 days after 
it has been served on all parties, deter-
mine to review an initial decision, or 
other order disposing of all issues in 
the proceeding as to all claims and all 
parties, in a proceeding forwarded pur-
suant to § 12.26 (b) and (c) of these 

VerDate Nov<24>2008 11:16 May 14, 2009 Jkt 217054 PO 00000 Frm 00315 Fmt 8010 Sfmt 8010 Y:\SGML\217054.XXX 217054



306 

17 CFR Ch. I (4–1–09 Edition) § 12.404 

rules. In such event, the Commission 
may determine the scope of the issues 
on review, and make provisions for the 
filing of briefs or, if deemed appro-
priate, such other means for the par-
ties to present their views. The parties 
shall be duly notified thereof by the 
Proceedings Clerk. 

(b) Commission review of a final deci-
sion in a voluntary decisional proceeding. 
If such action is necessary to prevent 
manifest injustice, the Commission 
may, upon its own motion, review a 
final decision issued pursuant to § 12.106 
of these rules by appropriate order filed 
with the Proceedings Clerk within 30 
days after service upon the parties of 
the final decision. In such event, the 
Commission may determine the scope 
of the issue on review, make provisions 
for the filing of briefs (or, if deemed ap-
propriate, such other means for the 
parties to present their views). The 
parties shall be duly notified thereof by 
the Proceedings Clerk. 

§ 12.404 The record of proceedings. 
The record of proceedings on appeal 

before the Commission shall include: 
The pleadings; motions and requests 
filed, and rulings thereon; the tran-
script of the testimony taken at an 
oral hearing, together with the exhib-
its filed therein; the transcript of testi-
mony taken during an oral examina-
tion by telephone; any statements or 
stipulations filed in any proceeding; 
any documents or papers filed in con-
nection with prehearing conferences; 
such proposed findings of fact, conclu-
sions, and orders and briefs as may 
have been permitted to be filed in con-
nection with an oral hearing; such 
statements of objections, and briefs in 
support thereof, as may have been filed 
in the proceedings; and the initial (or 
final) decision, or other order disposing 
of issues in the proceeding. 

[49 FR 6621, Feb. 22, 1984, as amended at 59 
FR 9638, Mar. 1, 1994] 

§ 12.405 Leave to adduce additional 
evidence. 

Any time prior to issuance of its 
final decision pursuant to § 12.406, the 
Commission may, after notice to the 
parties and an opportunity for them to 
present their views, reopen the hearing 
to receive further evidence. The appli-

cation shall show to the satisfaction of 
the Commission that the additional 
evidence is material, and that there 
were reasonable grounds for failure to 
adduce such evidence at the hearing. 
The Commission may receive the addi-
tional evidence or may remand the pro-
ceeding to the Judgment Officer or Ad-
ministrative Law Judge to receive the 
additional evidence. 

§ 12.406 Final decision of the Commis-
sion. 

(a) Opinion and order. Unless the 
Commission, in accordance with para-
graph (b) of this section, orders sum-
mary affirmance of the initial decision, 
the Commission’s opinion and order in 
a proceeding appealed pursuant to 
§ 12.401 of these rules shall constitute 
the Commission’s final decision, effec-
tive upon service. On review, the Com-
mission may affirm, reverse, modify, 
set aside or remand for further pro-
ceedings, in whole or in part, the ini-
tial decision and make any findings or 
conclusions which in its judgment are 
warranted based on the record in the 
proceeding. 

(b) Order on summary affirmance. If 
the Commission, in its opinion, finds 
that the result reached in the initial 
decision is substantially correct and 
that none of the arguments on appeal 
made by the appealing party raise any 
important question of law or policy, 
the Commission may, by appropriate 
order, summarily affirm the initial de-
cision and order without opinion, 
which shall constitute the Commis-
sion’s final decision, effective upon 
service. Unless the Commission ex-
pressly indicates otherwise in its order, 
an order of summary affirmance does 
not reflect a Commission determina-
tion to adopt the initial decision, in-
cluding any rationale contained there-
in, as its opinion and order, and neither 
initial decision nor the Commission’s 
order of summary affirmance shall 
serve as a Commission precedent in 
other proceedings. 

(c) Filing and service of final decision. 
The Commission shall, upon issuance 
of a final decision pursuant to this 
§ 12.406, file the final decision with the 
Proceeding’s Clerk, who shall forth-
with serve upon each of the parties a 
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copy of the final decision as well as no-
tice of the effect of a party’s failure to 
pay a reparation award as provided in 
§ 12.407 of these rules, and of an ag-
grieved party’s right to obtain judicial 
review of the final decision pursuant to 
section 14(e) of the Act, 7 U.S.C. 18(e). 

(d) Date of the reparation order. For 
purposes of computing the 30-day pe-
riod for filing the appeal bond required 
by section 14(e) of the Act, 7 U.S.C. 
18(e), ‘‘the date of the reparation 
order’’ shall be the date that the Com-
mission’s opinion and order (or order of 
summary affirmance, as the case may 
be) is filed with the Proceedings Clerk. 
This date shall be reflected by the date 
stamp on the first page of the Commis-
sion’s order. 

[49 FR 6621, Feb. 22, 1984, as amended at 53 
FR 17692, May 18, 1988] 

§ 12.407 Satisfaction of reparation 
award; enforcement; sanctions. 

(a) Satisfaction of reparation award— 
(1) Where initial decision has become the 
final decision. Any reparation award or-
dered in an initial decision, or similar 
dispositive order (but not a final deci-
sion issued pursuant to § 12.106 of these 
rules), shall be satisfied in full within 
forty-five (45) days after service of the 
initial decision, unless a timely appeal 
thereof has been perfected pursuant to 
§ 12.401, or unless the Commission, pur-
suant to § 12.403(a), has stayed the ef-
fective date of the initial decision. 

(2) Final decision pursuant to § 12.406. 
Any reparation award ordered in a 
final decision of the Commission issued 
pursuant to § 12.406 of these rules shall 
be satisfied in full within fifteen (15) 
days after service of the final decision, 
or such other longer period of time as 
may be specified in the final decision, 
unless a petition for review is filed in 
accordance with section 14(e) of the 
Act, 7 U.S.C. 18(e). 

(b) Enforcement of reparation award. If 
any person against whom a reparation 
award has been made does not timely 
comply with paragraph (a) or (b) of this 
section, the party in whose favor the 
award is made is entitled to seek en-
forcement of award in accordance with 
the procedure prescribed in section 
14(d) of the Commodity Exchange Act, 
7 U.S.C. 18(d). 

(c) Automatic suspension. A person re-
quired to pay a reparation award shall 
be prohibited from trading on all con-
tract markets and if such person is reg-
istered, his registration shall be sus-
pended automatically, without further 
notice, unless such person shall, within 
fifteen (15) days after the time limit for 
satisfaction of an award (as prescribed 
in paragraph (a) or (b) of this section) 
expires, file with the Proceedings Clerk 
and serve on the other parties: 

(1) A copy of a certified check or the 
equivalent showing statisfaction of the 
award; or 

(2) A sworn release executed by each 
recipient of a reparation award, which 
has not been satisfied by payment with 
a certified check or the equivalent; or 

(3) A verified statement that a judi-
cial appeal has been filed and perfected 
in accordance with section 14(e) of the 
Act, 7 U.S.C. 18(e). (This paragraph is 
applicable only in proceedings com-
menced pursuant to § 12.26 (b) or (c), 
and only if the person has timely filed 
and perfected an appeal to the Commis-
sion as prescribed in § 12.401.) 

(d) Reinstatement. The sanctions im-
posed in accordance with paragraph (c) 
of this section shall remain in effect 
until the person required to pay the 
reparation award demonstrates to the 
satisfaction of the Commission that he 
has paid the amount required in full in-
cluding prejudgment interest if award-
ed and post-judgment interest at the 
prevailing rate computed in accordance 
with 28 U.S.C. 1961 from the date di-
rected in the final order to the date of 
payment, compounded annually. In the 
event an award of post-judgment inter-
est is inadvertently omitted, such in-
terest nevertheless shall run as cal-
culated in accordance with 28 U.S.C. 
1961 and the part 12 Rules. 

(e) Automatic suspension after appeal. 
If on appeal to the U.S. Court of Ap-
peals the appellee prevails, or if the ap-
peal is dismissed, the automatic prohi-
bition against trading and suspension 
of registration shall become effective 
at the expiration of thirty (30) days 
from the date of judgment on the ap-
peal, but if the judgment is stayed by a 
court of competent jurisdiction, the 
suspension shall become effective ten 
(10) days after the expiration of such 
stay, unless prior thereto the judgment 
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of the court or the final order of the 
Commission has been satisfied. 

[49 FR 6621, Feb. 22, 1984; 49 FR 15070, Apr. 17, 
1984, as amended at 50 FR 40332, Oct. 3, 1985; 
73 FR 70275, Nov. 20, 2008] 

§ 12.408 Delegation of authority to the 
Deputy General Counsel for Opin-
ions. 

Pursuant to the authority granted 
under section 2(a)(4) and 2(a)(11) of the 
Commodity Exchange Act, as amended, 
7 U.S.C. 4a(c) and 4a(j), the Commission 
hereby delegates, until such time as it 
orders otherwise, the following func-
tions to the General Counsel, to be per-
formed by him or such person or per-
sons under his direction as he may des-
ignate from time to time: 

(a) With respect to reparation pro-
ceedings conducted pursuant to section 
14 of the Commodity Exchange Act, as 
amended, 7 U.S.C. 18, and subject to the 
Commission’s Reparation Rules as set 
forth in part 12 of this chapter, to: 

(1) Consider and decide miscellaneous 
procedural motions that may be di-
rected to the Commission pursuant to 
part 12 of these rules after the initial 
decision or other order disposing of the 
entire proceeding has been filed; 

(2) Remand, with or without specific 
instructions, initial decisions or other 
orders disposing of the entire pro-
ceeding to the appropriate officer (Di-
rector of the Office of Proceedings, 
Judgment Officer, or Administrative 
Law Judge) in the following situations: 

(i) Where a default order or award 
has been made pursuant to part 12 of 
these rules and a motion to vacate the 
default or an equivalent request has 
been made; or 

(ii) Where, in his judgment, clarifica-
tion or supplementation of an initial 
decision or other order disposing of the 
entire proceeding prior to Commission 
review is appropriate; and 

(iii) Where, in his judgment, a min-
isterial act necessary to the proper 
conduct of the proceeding has not been 
performed. 

(3) Deny applications for interlocu-
tory review by the Commission of a 
ruling of an Administrative Law Judge 
in cases in which the Administrative 
Law Judge has not certified the ruling 
to the Commission in the manner pre-
scribed by § 12.309 of these rules, and 

the ruling does not concern the dis-
qualification of, or a motion to dis-
qualify, an Administrative Law Judge, 
or Judgment Officer, or the suspension 
of, or failure to suspend, an attorney 
from participating in reparation pro-
ceedings; 

(4) Dismiss any appeal from an initial 
decision or other disposition of the en-
tire proceeding by an Administrative 
Law Judge (or Judgment Officer), in a 
proceeding where such appeal is not 
filed or perfected in accordance with 
§ 12.401, and deny any application for 
interlocutory review if it is not filed in 
accordance with § 12.309 of these rules; 

(5) Strike any filing that does not 
meet the requirements of, or is not per-
fected in accordance with, these part 12 
rules; and 

(6) Enter any order that, in his judg-
ment, will facilitate or expedite Com-
mission review of an initial decision or 
other order disposing of the entire pro-
ceeding. 

(b) Notwithstanding the provisions of 
paragraph (a) of this section, in any 
case in which he believes it appro-
priate, the General Counsel or his des-
ignee may submit the matter to the 
Commission for its consideration. 

(c) Within seven (7) days after service 
of a ruling issued pursuant to this 
§ 12.408, a party may file with the Com-
mission a petition for reconsideration 
of the ruling. Unless the Commission 
orders otherwise, the filing of a peti-
tion for reconsideration shall not oper-
ate to stay the effective date of such 
ruling. 

[49 FR 6621, Feb. 22, 1984; 49 FR 15070, Apr. 17, 
1984; 49 FR 17750, Apr. 25, 1984, as amended at 
57 FR 20638, May 14, 1992; 59 FR 9638, Mar. 1, 
1994; 64 FR 43071, Aug. 9, 1999] 

PART 13—PUBLIC RULEMAKING 
PROCEDURES 

Sec. 
13.1 Scope. 
13.2 Petition for issuance, amendment, or 

repeal of a rule. 
13.3 Notice of proposed rulemaking. 
13.4 Public participation in rulemaking. 
13.5 Exceptions to notice requirement and 

public participation. 
13.6 Promulgation of rules; publication. 

AUTHORITY: Pub. L. 93–463, Sec. 101(a) (11), 
88 Stat. 1391, 7 U.S.C. 4a(j), unless otherwise 
noted. 
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