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(4) The agricultural trade option 
merchant must perform a reconcili-
ation of its books at least monthly. 

(5) The agricultural trade option 
merchant: 

(i) Must report immediately if its net 
worth falls below the level prescribed 
in § 3.13(d)(1)(i) of this chapter, and 
must report within three days dis-
covery of a material inadequacy in its 
financial statements by an independent 
public accountant or any state or fed-
eral agency performing an audit of its 
financial statements, such report to be 
made to the Commission by facsimile, 
telegraphic or other similar electronic 
notice; and 

(ii) Within five business days after 
giving such notice, the agricultural 
trade option merchant must file a writ-
ten report with the Commission stat-
ing what steps have been taken or are 
being taken to correct the material in-
adequacy. 

(6) If the agricultural trade option 
merchant’s net worth falls below the 
level prescribed in § 3.13(d)(1)(i) of this 
chapter, it must immediately cease of-
fering or entering into new option 
transactions and must notify cus-
tomers having premiums which the ag-
ricultural trade option merchant is 
holding under paragraph (a)(4) of this 
section that such customers can obtain 
an immediate refund of that premium 
amount, thereby closing the option po-
sition. 

(g) Exemption. (1) The provisions of 
§§ 3.13, 32.2, 32.11 of this chapter and 
this section shall not apply to a com-
modity option offered by a person 
which has a reasonable basis to believe 
that: 

(i) The option is offered to a pro-
ducer, processor, or commercial user 
of, or a merchant handling, the com-
modity which is the subject of the com-
modity option transaction, or the prod-
ucts or byproducts thereof; 

(ii) Such producer, processor, com-
mercial user or merchant is offered or 
enters into the commodity option 
transaction solely for purposes related 
to its business as such; and 

(iii) Each party to the option con-
tract has a net worth of not less than 
$10 million or the party’s obligations 
on the option are guaranteed by a per-
son which has a net worth of $10 mil-

lion and has a majority ownership in-
terest in, is owned by, or is under com-
mon ownership with, the party to the 
option. 

(2) Provided, however, that § 32.9 con-
tinues to apply to such option trans-
actions. 

[64 FR 68017, Dec. 6, 1999] 
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§ 33.1 Definitions. 
As used in this part: 
(a) Purchase price means the total 

amount paid or to be paid, directly or 
indirectly, by a person to acquire a 
commodity option. 

(b) Promotional material includes: (1) 
Any text of a standardized oral presen-
tation, or any communication for pub-
lication in any newspaper, magazine or 
similar medium, or for broadcast over 
television, radio, or other electronic 
medium, which is disseminated or di-
rected to an option customer or pro-
spective option customer concerning a 
commodity option transaction; (2) any 
standardized form of report, letter, cir-
cular, memorandum, or publication 
which is disseminated or directed to an 
option customer or prospective option 
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