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with a certification, if true, that the 
person’s registration is not suspended 
pursuant to an order of the Securities 
and Exchange Commission; 

(3) The particular section(s) of the 
Act and/or provision(s) of the Commis-
sion’s regulations with respect to 
which the person seeks exemption; 

(4) Any provision(s) of the securities 
laws or rules, or of the rules of a secu-
rities self-regulatory organization 
analogous to the provision(s); 

(5) A clear explanation of the facts 
and circumstances under which the 
person believes that the requested ex-
emptive relief is necessary or appro-
priate in the public interest; and 

(6) A clear explanation of the extent 
to which the requested exemptive relief 
is consistent with the protection of in-
vestors. 

(c) A national securities exchange or 
other securities industry self-regu-
latory organization may submit an ap-
plication for an order pursuant to this 
section on behalf of its members. 

(d) An application for an order must 
be submitted to the Director of the Di-
vision of Clearing and Intermediary 
Oversight, Commodity Futures Trading 
Commission, 1155 21st Street, NW., 
Washington, DC 20581, if in paper form, 
or to tm@cftc.gov if submitted via elec-
tronic mail. 

(e) The Commission may, in its sole 
discretion, grant the application, deny 
the application, decline to entertain 
the application, or grant the applica-
tion subject to one or more conditions. 

[66 FR 43086, Aug. 17, 2001. Redesignated at 67 
FR 53171, Aug. 14, 2002, as amended at 67 FR 
62352, Oct. 7, 2002] 

§§ 41.4–41.9 [Reserved] 

Subpart B—Narrow-Based Security 
Indexes 

§ 41.11 Method for determining market 
capitalization and dollar value of 
average daily trading volume; appli-
cation of the definition of narrow- 
based security index. 

(a) Market capitalization. For purposes 
of Section 1a(25)(B) of the Act (7 U.S.C. 
1a(25)(B)): 

(1) On a particular day, a security 
shall be 1 of 750 securities with the 
largest market capitalization as of the 

preceding 6 full calendar months when 
it is included on a list of such securi-
ties designated by the Commission and 
the SEC as applicable for that day. 

(2) In the event that the Commission 
and the SEC have not designated a list 
under paragraph (a)(1) of this section: 

(i) The method to be used to deter-
mine market capitalization of a secu-
rity as of the preceding 6 full calendar 
months is to sum the values of the 
market capitalization of such security 
for each U.S. trading day of the pre-
ceding 6 full calendar months, and to 
divide this sum by the total number of 
such trading days. 

(ii) The 750 securities with the larg-
est market capitalization shall be iden-
tified from the universe of all NMS se-
curities as defined in § 242.600 that are 
common stock or depositary shares. 

(b) Dollar value of ADTV. (1) For pur-
poses of Section 1a(25)(A) and (B) of the 
Act (7 U.S.C. 1a(25)(A) and (B)): 

(i)(A) The method to be used to deter-
mine the dollar value of ADTV of a se-
curity is to sum the dollar value of 
ADTV of all reported transactions in 
such security in each jurisdiction as 
calculated pursuant to paragraphs 
(b)(1)(ii) and (iii) of this section. 

(B) The dollar value of ADTV of a se-
curity shall include the value of all re-
ported transactions for such security 
and for any depositary share that rep-
resents such security. 

(C) The dollar value of ADTV of a de-
positary share shall include the value 
of all reported transactions for such de-
positary share and for the security 
that is represented by such depositary 
share. 

(ii) For trading in a security in the 
United States, the method to be used 
to determine the dollar value of ADTV 
as of the preceding 6 full calendar 
months is to sum the value of all re-
ported transactions in such security 
for each U.S. trading day during the 
preceding 6 full calendar months, and 
to divide this sum by the total number 
of such trading days. 

(iii)(A) For trading in a security in a 
jurisdiction other than the United 
States, the method to be used to deter-
mine the dollar value of ADTV as of 
the preceding 6 full calendar months is 
to sum the value in U.S. dollars of all 
reported transactions in such security 
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in such jurisdiction for each trading 
day during the preceding 6 full cal-
endar months, and to divide this sum 
by the total number of trading days in 
such jurisdiction during the preceding 
6 full calendar months. 

(B) If the value of reported trans-
actions used in calculating the ADTV 
of securities under paragraph 
(b)(1)(iii)(A) is reported in a currency 
other than U.S. dollars, the total value 
of each day’s transactions in such cur-
rency shall be converted into U.S. dol-
lars on the basis of a spot rate of ex-
change for that day obtained from at 
least one independent entity that pro-
vides or disseminates foreign exchange 
quotations in the ordinary course of its 
business. 

(iv) The dollar value of ADTV of the 
lowest weighted 25% of an index is the 
sum of the dollar value of ADTV of 
each of the component securities com-
prising the lowest weighted 25% of such 
index. 

(2) For purposes of Section 
1a(25)(B)(III)(cc) of the Act (7 U.S.C. 
1a(25)(B)(III)(cc)): 

(i) On a particular day, a security 
shall be 1 of 675 securities with the 
largest dollar value of ADTV as of the 
preceding 6 full calendar months when 
it is included on a list of such securi-
ties designated by the Commission and 
the SEC as applicable for that day. 

(ii) In the event that the Commission 
and the SEC have not designated a list 
under paragraph (b)(2)(i) of this sec-
tion: 

(A) The method to be used to deter-
mine the dollar value of ADTV of a se-
curity as of the preceding 6 full cal-
endar months is to sum the value of all 
reported transactions in such security 
in the United States for each U.S. trad-
ing day during the preceding 6 full cal-
endar months, and to divide this sum 
by the total number of such trading 
days. 

(B) The 675 securities with the larg-
est dollar value of ADTV shall be iden-
tified from the universe of all NMS se-
curities as defined in § 242.600 that are 
common stock or depositary shares. 

(c) Depositary Shares and Section 12 
Registration. For purposes of Section 
1a(25)(B)(III)(aa) of the Act (7 U.S.C. 
1a(25)(B)(III)(aa)), the requirement that 
each component security of an index be 

registered pursuant to Section 12 of the 
Securities Exchange Act of 1934 (15 
U.S.C. 78l) shall be satisfied with re-
spect to any security that is a deposi-
tary share if the deposited securities 
underlying the depositary share are 
registered pursuant to Section 12 of the 
Securities Exchange Act of 1934 and the 
depositary share is registered under 
the Securities Act of 1933 (15 U.S.C. 77a 
et seq.) on Form F–6 (17 CFR 239.36). 

(d) Definitions. For purposes of this 
section: 

(1) SEC means the Securities and Ex-
change Commission. 

(2) Closing price of a security means: 
(i) If reported transactions in the se-

curity have taken place in the United 
States, the price at which the last 
transaction in such security took place 
in the regular trading session of the 
principal market for the security in 
the United States. 

(ii) If no reported transactions in a 
security have taken place in the United 
States, the closing price of such secu-
rity shall be the closing price of any 
depositary share representing such se-
curity divided by the number of shares 
represented by such depositary share. 

(iii) If no reported transactions in a 
security or in a depositary share rep-
resenting such security have taken 
place in the United States, the closing 
price of such security shall be the price 
at which the last transaction in such 
security took place in the regular trad-
ing session of the principal market for 
the security. If such price is reported 
in a currency other than U.S. dollars, 
such price shall be converted into U.S. 
dollars on the basis of a spot rate of ex-
change relevant for the time of the 
transaction obtained from at least one 
independent entity that provides or 
disseminates foreign exchange 
quotations in the ordinary course of its 
business. 

(3) Depositary share has the same 
meaning as in § 240.12b–2. 

(4) Foreign financial regulatory author-
ity has the same meaning as in Section 
3(a)(52) of the Securities Exchange Act 
of 1934 (15 U.S.C. 78c(a)(52)). 

(5) Lowest weighted 25% of an index. 
With respect to any particular day, the 
lowest weighted component securities 
comprising, in the aggregate, 25% of an 
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index’s weighting for purposes of Sec-
tion 1a(25)(A)(iv) of the Act (7 U.S.C. 
1a(25)(A)(iv)) (‘‘lowest weighted 25% of 
an index’’) means those securities: 

(i) That are the lowest weighted secu-
rities when all the securities in such 
index are ranked from lowest to high-
est based on the index’s weighting 
methodology; and 

(ii) For which the sum of the weight 
of such securities is equal to, or less 
than, 25% of the index’s total 
weighting. 

(6) Market capitalization of a security 
on a particular day: 

(i) If the security is not a depositary 
share, is the product of: 

(A) The closing price of such security 
on that same day; and 

(B) The number of outstanding shares 
of such security on that same day. 

(ii) If the security is a depositary 
share, is the product of: 

(A) The closing price of the deposi-
tary share on that same day divided by 
the number of deposited securities rep-
resented by such depositary share; and 

(B) The number of outstanding shares 
of the security represented by the de-
positary share on that same day. 

(7) Outstanding shares of a security 
means the number of outstanding 
shares of such security as reported on 
the most recent Form 10–K, Form 10–Q, 
Form 10–KSB, Form 10–QSB, or Form 
20–F (17 CFR 249.310, 249.308a, 249.310b, 
249.308b, or 249.220f) filed with the Secu-
rities and Exchange Commission by the 
issuer of such security, including any 
change to such number of outstanding 
shares subsequently reported by the 
issuer on a Form 8–K (17 CFR 249.308). 

(8) Preceding 6 full calendar months 
means, with respect to a particular 
day, the period of time beginning on 
the same day of the month 6 months 
before and ending on the day prior to 
such day. 

(9) Principal market for a security 
means the single securities market 
with the largest reported trading vol-
ume for the security during the pre-
ceding 6 full calendar months. 

(10) Reported transaction means: 
(i) With respect to securities trans-

actions in the United States, any 
transaction for which a transaction re-
port is collected, processed, and made 
available pursuant to an effective 

transaction reporting plan, or for 
which a transaction report, last sale 
data, or quotation information is dis-
seminated through an automated 
quotation system as described in Sec-
tion 3(a)(51)(A)(ii) of the Securities Ex-
change Act of 1934 (15 U.S.C. 
78c(a)(51)(A)(ii)); and 

(ii) With respect to securities trans-
actions outside the United States, any 
transaction that has been reported to a 
foreign financial regulatory authority 
in the jurisdiction where such trans-
action has taken place. 

(11) U.S. trading day means any day 
on which a national securities ex-
change is open for trading. 

(12) Weighting of a component secu-
rity of an index means the percentage 
of such index’s value represented, or 
accounted for, by such component se-
curity. 

[66 FR 44511, Aug. 23, 2001, as amended at 70 
FR 43750, July 29, 2005] 

§ 41.12 Indexes underlying futures 
contracts trading for fewer than 30 
days. 

(a) An index on which a contract of 
sale for future delivery is trading on a 
designated contract market, registered 
derivatives transaction execution facil-
ity, or foreign board of trade is not a 
narrow-based security index under Sec-
tion 1a(25) of the Act (7 U.S.C. 1a(25)) 
for the first 30 days of trading, if: 

(1) Such index would not have been a 
narrow-based security index on each 
trading day of the preceding 6 full cal-
endar months with respect to a date no 
earlier than 30 days prior to the com-
mencement of trading of such contract; 

(2) On each trading day of the pre-
ceding 6 full calendar months with re-
spect to a date no earlier than 30 days 
prior to the commencement of trading 
such contract: 

(i) Such index had more than 9 com-
ponent securities; 

(ii) No component security in such 
index comprised more than 30 percent 
of the index’s weighting; 

(iii) The 5 highest weighted compo-
nent securities in such index did not 
comprise, in the aggregate, more than 
60 percent of the index’s weighting; and 

(iv) The dollar value of the trading 
volume of the lowest weighted 25% of 
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such index was not less than $50 mil-
lion (or in the case of an index with 15 
or more component securities, $30 mil-
lion); or 

(3) On each trading day of the 6 full 
calendar months preceding a date no 
earlier than 30 days prior to the com-
mencement of trading such contract: 

(i) Such index had at least 9 compo-
nent securities; 

(ii) No component security in such 
index comprised more than 30 percent 
of the index’s weighting; and 

(iii) Each component security in such 
index was: 

(A) Registered pursuant to Section 12 
of the Securities Exchange Act of 1934 
(15 U.S.C. 78) or was a depositary share 
representing a security registered pur-
suant to Section 12 of the Securities 
Exchange Act of 1934; 

(B) 1 of 750 securities with the largest 
market capitalization that day; and 

(C) 1 of 675 securities with the largest 
dollar value of trading volume that 
day. 

(b) An index that is not a narrow- 
based security index for the first 30 
days of trading pursuant to paragraph 
(a) of this section, shall become a nar-
row-based security index if such index 
has been a narrow-based security index 
for more than 45 business days over 3 
consecutive calendar months. 

(c) An index that becomes a narrow- 
based security index solely because it 
was a narrow-based security index for 
more than 45 business days over 3 con-
secutive calendar months pursuant to 
paragraph (b) of this section shall not 
be a narrow-based security index for 
the following 3 calendar months. 

(d) Definitions. For purposes of this 
section: 

(1) Market capitalization has the same 
meaning as in § 41.11(d)(6) of this chap-
ter. 

(2) Dollar value of trading volume of a 
security on a particular day is the 
value in U.S. dollars of all reported 
transactions in such security on that 
day. If the value of reported trans-
actions used in calculating dollar value 
of trading volume is reported in a cur-
rency other than U.S. dollars, the total 
value of each day’s transactions shall 
be converted into U.S. dollars on the 
basis of a spot rate of exchange for that 
day obtained from at least one inde-

pendent entity that provides or dis-
seminates foreign exchange quotations 
in the ordinary course of its business. 

(3) Lowest weighted 25% of an index 
has the same meaning as in § 41.11(d)(5) 
of this chapter. 

(4) Preceding 6 full calendar months has 
the same meaning as in § 41.11(d)(8) of 
this chapter. 

(5) Reported transaction has the same 
meaning as in § 41.11(d)(10) of this chap-
ter. 

§ 41.13 Futures contracts on security 
indexes trading on or subject to the 
rules of a foreign board of trade. 

When a contract of sale for future de-
livery on a security index is traded on 
or subject to the rules of a foreign 
board of trade, such index shall not be 
a narrow-based security index if it 
would not be a narrow-based security 
index if a futures contract on such 
index were traded on a designated con-
tract market or registered derivatives 
transaction execution facility. 

§ 41.14 Transition period for indexes 
that cease being narrow-based secu-
rity indexes. 

(a) Forty-five day tolerance provi-
sion. An index that is a narrow-based 
security index that becomes a broad- 
based security index for no more than 
45 business days over 3 consecutive cal-
endar months shall be a narrow-based 
security index. 

(b) Transition period for indexes that 
cease being narrow-based security in-
dexes for more than forty-five days. An 
index that is a narrow-based security 
index that becomes a broad-based secu-
rity index for more than 45 business 
days over 3 consecutive calendar 
months shall continue to be a narrow- 
based security index for the following 3 
calendar months. 

(c) Trading in months with open in-
terest following transition period. 
After the transition period provided for 
in paragraph (b) of this section ends, a 
national securities exchange may con-
tinue to trade only in those months in 
the security futures product that had 
open interest on the date the transi-
tion period ended. 

(d) Definition of calendar month. Cal-
endar month means, with respect to a 
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particular day, the period of time be-
ginning on a calendar date and ending 
during another month on a day prior to 
such date. 

§ 41.15 Exclusion from definition of 
narrow-based security index for in-
dexes composed of debt securities. 

(a) An index is not a narrow-based se-
curity index if: 

(1)(i) Each of the securities of an 
issuer included in the index is a secu-
rity, as defined in section 2(a)(1) of the 
Securities Act of 1933 and section 3 
(a)(10) of the Securities Exchange Act 
of 1934 and the respective rules promul-
gated thereunder, that is a note, bond, 
debenture, or evidence of indebtedness; 

(ii) None of the securities of an issuer 
included in the index is an equity secu-
rity, as defined in section 3(a)(11) of the 
Securities Exchange Act of 1934 and the 
rules promulgated thereunder; 

(iii) The index is comprised of more 
than nine securities that are issued by 
more than nine non-affiliated issuers; 

(iv) The securities of any issuer in-
cluded in the index do not comprise 
more than 30 percent of the index’s 
weighting; 

(v) The securities of any five non-af-
filiated issuers included in the index do 
not comprise more than 60 percent of 
the index’s weighting; 

(vi) Except as provided in paragraph 
(a)(1)(viii) of this section, for each se-
curity of an issuer included in the 
index one of the following criteria is 
satisfied: 

(A) The issuer of the security is re-
quired to file reports pursuant to sec-
tion 13 or section 15(d) of the Securities 
Exchange Act of 1934; 

(B) The issuer of the security has a 
worldwide market value of its out-
standing common equity held by non- 
affiliates of $700 million or more; 

(C) The issuer of the security has 
outstanding securities that are notes, 
bonds, debentures, or evidences of in-
debtedness having a total remaining 
principal amount of at least $1 billion; 

(D) The security is an exempted secu-
rity as defined in section 3(a)(12) of the 
Securities Exchange Act of 1934 and the 
rules promulgated thereunder; or 

(E) The issuer of the security is a 
government of a foreign country or a 

political subdivision of a foreign coun-
try; and 

(vii) Except as provided in paragraph 
(a)(1)(viii) of this section, for each se-
curity of an issuer included in the 
index one of the following criteria is 
satisfied: 

(A) The security has a total remain-
ing principal amount of at least 
$250,000,000; or 

(B) The security is a municipal secu-
rity (as defined in section 3(a)(29) of the 
Securities Exchange Act of 1934 and the 
rules promulgated thereunder) that has 
a total remaining principal amount of 
at least $200,000,000 and the issuer of 
such municipal security has out-
standing securities that are notes, 
bonds, debentures, or evidences of in-
debtedness having a total remaining 
principal amount of at least $1 billion; 
and 

(viii) Paragraphs (a)(1)(vi) and 
(a)(1)(vii) of this section will not apply 
to securities of an issuer included in 
the index if: 

(A) All securities of such issuer in-
cluded in the index represent less than 
five percent of the index’s weighting; 
and 

(B) Securities comprising at least 80 
percent of the index’s weighting satisfy 
the provisions of paragraphs (a)(1)(vi) 
and (a)(1)(vii) of this section. 

(2)(i) The index includes exempted se-
curities, other than municipal securi-
ties as defined in section 3(a)(29) of the 
Securities Exchange Act of 1934 and the 
rules promulgated thereunder, that 
are: 

(A) Notes, bonds, debentures, or evi-
dences of indebtedness; and 

(B) Not equity securities, as defined 
in section 3(a)(11) of the Securities Ex-
change Act of 1934 and the rules pro-
mulgated thereunder; and 

(ii) Without taking into account any 
portion of the index composed of such 
exempted securities, other than munic-
ipal securities, the remaining portion 
of the index would not be a narrow- 
based security index meeting all the 
conditions under paragraph (a)(1) of 
this section. 

(b) For purposes of this section: 
(1) An issuer is affiliated with an-

other issuer if it controls, is controlled 
by, or is under common control with, 
that issuer. 
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(2) For purposes of this section, 
‘‘control’’ means ownership of 20 per-
cent or more of an issuer’s equity, or 
the ability to direct the voting of 20 
percent or more of the issuer’s voting 
equity. 

(3) The term ‘‘issuer’’ includes a sin-
gle issuer or group of affiliated issuers. 

[71 FR 39541, July 13, 2006] 

Subpart C—Requirements and 
Standards for Listing Security 
Futures Products 

SOURCE: 66 FR 55083, Nov. 1, 2001, unless 
otherwise noted. 

§ 41.21 Requirements for underlying 
securities. 

(a) Security futures products based on a 
single security. A futures contract on a 
single security is eligible to be traded 
as a security futures product only if: 

(1) The underlying security is reg-
istered pursuant to Section 12 of the 
Securities Exchange Act of 1934; 

(2) The underlying security is: 
(i) Common stock, 
(ii) Such other equity security as the 

Commission and the SEC jointly deem 
appropriate, or 

(iii) A note, bond, debenture, or evi-
dence of indebtedness; and 

(3) The underlying security conforms 
with the listing standards for the secu-
rity futures product that the des-
ignated contract market or registered 
derivatives transaction execution facil-
ity has filed with the SEC under Sec-
tion 19(b) of the Securities Exchange 
Act of 1934. 

(b) Security futures product based on 
two or more securities. A futures con-
tract on an index of two or more secu-
rities is eligible to be traded as a secu-
rity futures product only if: 

(1) The index is a narrow-based secu-
rity index as defined in Section 1a(25) 
of the Act; 

(2) The securities in the index are 
registered pursuant to Section 12 of the 
Securities Exchange Act of 1934; 

(3) The securities in the index are: 
(i) Common stock, 
(ii) Such other equity securities as 

the Commission and the SEC jointly 
deem appropriate, or 

(iii) A note, bond, debenture, or evi-
dence of indebtedness; and 

(4) The index conforms with the list-
ing standards for the security futures 
product that the designated contract 
market or registered derivatives trans-
action execution facility has filed with 
the SEC under Section 19(b) of the Se-
curities Exchange Act of 1934. 

[66 FR 55083, Nov. 1, 2001, as amended at 71 
FR 39542, July 13, 2006] 

§ 41.22 Required certifications. 
It shall be unlawful for a designated 

contract market or registered deriva-
tives transaction execution facility to 
list for trading or execution a security 
futures product unless the designated 
contract market or registered deriva-
tives transaction execution facility has 
provided the Commission with a cer-
tification that the specific security fu-
tures product or products and the des-
ignated contract market or registered 
derivatives transaction execution facil-
ity meet, as applicable, the following 
criteria: 

(a) The underlying security or securi-
ties satisfy the requirements of § 41.21; 

(b) If the security futures product is 
not cash settled, arrangements are in 
place with a clearing agency registered 
pursuant to section 17A of the Securi-
ties Exchange Act of 1934 for the pay-
ment and delivery of the securities un-
derlying the security futures product; 

(c) Common clearing. [Reserved] 
(d) Only futures commission mer-

chants, introducing brokers, com-
modity trading advisors, commodity 
pool operators or associated persons 
subject to suitability rules comparable 
to those of a national securities asso-
ciation registered pursuant to section 
15A(a) of the Securities Exchange Act 
of 1934 and the rules and regulations 
thereunder, except to the extent other-
wise permitted under the Securities 
Exchange Act of 1934 and the rules and 
regulations thereunder, may solicit, 
accept any order for, or otherwise deal 
in any transaction in or in connection 
with security futures products; 

(e) If the board of trade is a des-
ignated contract market pursuant to 
section 5 of the Act or is a registered 
derivatives transaction execution facil-
ity pursuant to section 5a of the Act, 
dual trading in these security futures 
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