
216 

17 CFR Ch. I (4–1–09 Edition) § 8.05 

(b) Charge or charges means any 
charge or charges contained in the no-
tice of charges. 

(c) Disciplinary committee means that 
body or bodies provided for in § 8.08. 

(d) Disciplinary procedure means the 
rules of an exchange governing the in-
vestigation and adjudication of pos-
sible rule violations and the imposition 
of appropriate penalties under subpart 
B of this part. 

(e) Enforcement staff means that body 
provided for in § 8.05. 

(f) Exchange means any board of 
trade which has been designated as a 
contract market for one or more com-
modities pursuant to section 5 of the 
Act or to trade commodity options pur-
suant to part 33 of this chapter. 

(g) Investigation report means the re-
port required by § 8.07. 

(h) Notice of charges means the notice 
required by § 8.11. 

(i) Penalty means any restriction, 
limitation, censure, fine, expulsion, 
suspension, revocation, reprimand, 
cease and desist order, sanction or any 
other disciplinary action for any 
amount or of any definite or indefinite 
period imposed upon any person within 
the disciplinary jurisdiction of an ex-
change upon a finding by the discipli-
nary committee that a violation has 
been committed or pursuant to the 
terms of a settlement agreement. 

(j) Person(s) within the jurisdiction of 
an exchange means any exchange em-
ployee, staff member or official, any 
member or person with membership 
privileges or any person employed by 
or affiliated with a member or person 
with membership privileges, including 
any agent or associated person, and 
any other person under the supervision 
or control of the exchange or of any 
member. 

(k) Record of the proceeding means all 
testimony, exhibits, papers and records 
produced at or filed in a disciplinary or 
summary proceeding or served on a re-
spondent or an exchange. 

(l) Respondent means any person 
named in a notice of charges who has 
been served with such notice or who is 
the subject of a summary action. 

(m) Rule(s) of an exchange means any 
constitutional provision, article of in-
corporation, bylaw, rule, regulation, 
resolution, interpretation, stated pol-

icy or instrument corresponding there-
to. 

(n) Violation means any violation 
within the disciplinary jurisdiction of 
the exchange. 

[43 FR 41950, Sept. 19, 1978, as amended at 46 
FR 54525, Nov. 3, 1981] 

Subpart B—Disciplinary Procedure 

§ 8.05 Enforcement staff. 

(a) Each exchange shall establish an 
adequate enforcement staff which shall 
be authorized by the exchange to ini-
tiate and conduct investigations, to 
prepare reports incident to such inves-
tigations and to prosecute possible rule 
violations within the disciplinary ju-
risdiction of the exchange. The en-
forcement staff shall consist of em-
ployees of the exchange and/or persons 
hired on a contract basis. It may not 
include either members of the ex-
change or persons whose interests con-
flict with enforcement duties. When 
carrying out any responsibility under 
this part 8 or any rule adopted pursu-
ant thereto, a member of the enforce-
ment staff may not operate under the 
direction or control of any person or 
persons with trading privileges. 

(b) Each exchange is responsible for 
assuring the effective and diligent en-
forcement of all rules within its dis-
ciplinary jurisdiction, regardless of 
whether its enforcement staff consists 
of employees or persons hired on a con-
tract basis. 

§ 8.06 Investigations. 

(a) Each exchange shall establish and 
maintain a disciplinary procedure 
which requires the enforcement staff of 
the exchange to conduct investigations 
of possible rule violations within the 
disciplinary jurisdiction of the ex-
change. Such an investigation shall be 
commenced: 

(1) Upon the receipt of a request from 
the Commission, its Executive Director 
or his delegee, or 

(2) Upon the discovery or receipt of 
information by the exchange which, in 
the judgment of the enforcement staff, 
indicates a possible basis for finding 
that a violation has occurred or will 
occur. 
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(b) Each enforcement staff investiga-
tion shall be completed within four 
months, unless there exists significant 
reason to extend it beyond such period. 
If for any reason the enforcement staff 
closes an investigation before deter-
mining whether a reasonable basis ex-
ists for finding that a violation has oc-
curred, the staff shall fully set forth 
the reasons for so closing the inves-
tigation in its report. 

§ 8.07 Investigation reports. 

(a) The enforcement staff shall sub-
mit a written investigation report to 
the disciplinary committee of the ex-
change in every instance in which the 
enforcement staff has determined from 
surveillance or from an investigation 
that a reasonable basis exists for find-
ing a violation. The investigation re-
port shall include the reason the inves-
tigation was initiated, a summary of 
the complaint, if any, the relevant 
facts, the enforcement staff’s conclu-
sions and a recommendation as to 
whether the disciplinary committee 
should proceed with the matter. 

(b) If after conducting an investiga-
tion the enforcement staff has deter-
mined that no reasonable basis exists 
for finding a violation, it shall prepare 
a written report including the reason 
the investigation was initiated, a sum-
mary of the complaint, if any, the rel-
evant facts, the enforcement staff’s 
conclusions and, if applicable, any rec-
ommendation that the disciplinary 
committee issue a warning letter in ac-
cordance with paragraph (c) of this sec-
tion. The report shall become part of 
the investigation file which thereafter 
may be closed. 

(c) In addition to the action required 
to be taken under either paragraph (a) 
or (b) of this section, the rules of an ex-
change may authorize the enforcement 
staff to issue a warning letter to a per-
son under investigation or to rec-
ommend that the disciplinary com-
mittee issue such a letter. A warning 
letter issued in accordance with this 
section is not a penalty or an indica-
tion that a finding of a violation has 
been made. A copy of such warning let-
ter issued by the enforcement staff 
shall be included in the investigation 

report required by paragraph (a) or (b) 
of this section. 

(Approved by the Office of Management and 
Budget under control number 3038–0022) 

[43 FR 41950, Sept. 19, 1978, as amended at 46 
FR 63036, Dec. 30, 1981] 

§ 8.08 Disciplinary committee. 

Each exchange shall establish one or 
more disciplinary committees which 
shall be authorized by the exchange to 
determine whether violations have 
been committed, to accept offers of set-
tlement and to set and impose appro-
priate penalties. Each such disciplinary 
committee shall consist of one or more 
members of the exchange or persons on 
the staff of the exchange; however, per-
sons on the enforcement staff may not 
serve on a disciplinary committee. 

§ 8.09 Review of investigation report. 

The disciplinary committee shall 
promptly review each investigation re-
port. In the event the disciplinary com-
mittee determines that additional in-
vestigation or evidence is needed, it 
shall promptly direct the enforcement 
staff to conduct its investigation fur-
ther. Within a reasonable period of 
time not to exceed 30 days after the re-
ceipt of a completed investigation re-
port, the disciplinary committee shall 
take one of the following actions: 

(a) If the disciplinary committee de-
termines that no reasonable basis ex-
ists for finding a violation or that pros-
ecution is otherwise unwarranted, it 
may direct that no further action be 
taken. Such determination must be in 
writing and contain a brief statement 
setting forth the reasons therefor. 

(b) If the disciplinary committee de-
termines that a reasonable basis exists 
for finding a violation which should be 
adjudicated, it shall direct that the 
person alleged to have committed the 
violation be served with a notice of 
charges and shall proceed in accord-
ance with the rules of this subpart. 

(Approved by the Office of Management and 
Budget under control number 3038–0022) 

[43 FR 41950, Sept. 19, 1978, as amended at 46 
FR 63036, Dec. 30, 1981] 
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§ 8.10 Predetermined penalties. 
An exchange may adopt rules which 

set specific maximum penalties for par-
ticular violations. If the rules of an ex-
change establish predetermined pen-
alties, the disciplinary committee shall 
have discretion in each case whether to 
employ the predetermined penalty. If 
the predetermined penalty is em-
ployed, it shall be stated in the notice 
of charges. In such case, after a hearing 
on a denied charge where a respondent 
is found to have committed the viola-
tion charged, the disciplinary com-
mittee shall impose the predetermined 
penalty or an appropriate lesser pen-
alty. 

§ 8.11 Notice of charges. 
The notice of charges shall: 
(a) State the acts, practices, or con-

duct in which the person is alleged to 
have engaged; 

(b) State the rule alleged to have 
been violated (or about to be violated); 

(c) State the predetermined penalty, 
if any; 

(d) Prescribe the period within which 
a hearing on the charges may be re-
quested; 

(e) Advise the person charged that: 
(1) He is entitled, upon request, to a 

hearing on the charges; 
(2) If the rules of the exchange so pro-

vide, failure to request a hearing with-
in the period prescribed in the notice, 
except for good cause, shall be deemed 
a waiver of the right to a hearing; and 

(3) If the rules of the exchange so pro-
vide, failure in an answer to deny ex-
pressly a charge shall be deemed to be 
an admission of such charge. 

(Approved by the Office of Management and 
Budget under control number 3038–0022) 

[43 FR 41950, Sept. 19, 1978, as amended at 46 
FR 63036, Dec. 30, 1981] 

§ 8.12 Right to representation. 
Upon being served with a notice of 

charges the respondent shall have the 
right to be represented by legal counsel 
or any other representative of his 
choosing in all succeeding stages of the 
disciplinary proceeding. 

§ 8.13 Answer to charges. 
The respondent shall be given a rea-

sonable period of time to file an answer 

to the charges. The rules of an ex-
change may provide that: 

(a) The answer must be in writing 
and include a statement that the re-
spondent admits, denies or does not 
have and is unable to obtain sufficient 
information to admit or deny each al-
legation. A statement of a lack of suffi-
cient information shall have the effect 
of a denial of an allegation. 

(b) Failure to file an answer on a 
timely basis shall be deemed an admis-
sion of all allegations contained in the 
notice of charges. 

(c) Failure in an answer to deny ex-
pressly a charge shall be deemed to be 
an admission of such charge. 

§ 8.14 Admission or failure to deny 
charges. 

(a) The rules of an exchange may pro-
vide that if the respondent admits or 
fails to deny any of the charges the dis-
ciplinary committee may find that the 
rule violation alleged in the notice of 
charges for which the respondent ad-
mitted or failed to deny any of the 
charges has been committed. If the ex-
change rules so provide, then: 

(1) The disciplinary committee shall 
impose a penalty no greater than the 
predetermined penalty, if any, stated 
in the notice of charges for the cor-
responding violation found to have 
been committed. 

(2) If no predetermined penalty was 
stated, the disciplinary committee 
shall impose a penalty for each viola-
tion found to have been committed. 

(b) The disciplinary committee shall 
promptly notify the respondent in 
writing of any penalty to be imposed 
pursuant to paragraph (a) of this sec-
tion and shall advise him that he may 
request a hearing on such penalty 
within a reasonable period of time, 
which shall be stated in the notice, but 
that except for good cause shown no 
hearing shall be permitted on a penalty 
imposed pursuant to subparagraph 
(a)(1) of this section. 

(c) The rules of an exchange may pro-
vide that if a respondent fails to re-
quest a hearing within the period of 
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time stated in the notice he shall be 
deemed to have accepted the penalty. 

(Approved by the Office of Management and 
Budget under control number 3038–0022) 

[43 FR 41950, Sept. 19, 1978, as amended at 46 
FR 63036, Dec. 30, 1981] 

§ 8.15 Denial of charges and right to 
hearing. 

In every instance where the respond-
ent has requested a hearing on a charge 
which is denied, or on a penalty set by 
the disciplinary committee under 
§ 8.14(a)(2), he shall be given an oppor-
tunity for a hearing in accordance with 
the requirements of § 8.17. The ex-
change rules may provide that, except 
for good cause, the hearing shall be 
concerned only with those charges de-
nied and/or penalties set by the dis-
ciplinary committee under § 8.14(a)(2) 
for which a hearing has been requested. 

§ 8.16 Settlement offers. 
(a) The rules of an exchange may per-

mit a respondent to submit a written 
offer of settlement to the disciplinary 
committee at any time after the inves-
tigation report is completed. The dis-
ciplinary committee may accept the 
offer of settlement, but may not alter 
its terms unless the respondent agrees. 

(b) The rules of an exchange may pro-
vide that the disciplinary committee, 
in its discretion, may permit the re-
spondent to accept a penalty without 
either admitting or denying the rule 
violations upon which the penalty is 
based. 

(c) If an offer of setlement is accept-
ed by the disciplinary committee, it 
shall issue a written decision speci-
fying the rule violations it has reason 
to believe were committed and any 
penalty to be imposed. Where applica-
ble, the decision shall also include a 
statement that the respondent has ac-
cepted the penalties imposed without 
either admitting or denying the rule 
violations. 

(d) The respondent may withdraw his 
offer of settlement at any time before 
final acceptance by the disciplinary 
committee. If an offer is withdrawn 
after submission, or is rejected by the 
disciplinary committee, the respondent 
shall not be deemed to have made any 
admissions by reason of the offer of 
settlement and shall not be otherwise 

prejudiced by having submitted the 
offer of settlement. 

(Approved by the Office of Management and 
Budget under control number 3038–0022) 

[43 FR 41950, Sept. 19, 1978, as amended at 46 
FR 63036, Dec. 30, 1981] 

§ 8.17 Hearing. 
(a) The following minimum require-

ments shall apply to any hearing re-
quired by this subpart: 

(1) The hearing shall be fair and shall 
be conducted before members of the 
disciplinary committee. The hearing 
may be conducted before all of the 
members of the disciplinary committee 
or a panel thereof, but no member of 
the disciplinary committee may serve 
on the committee or panel if he or any 
person or firm with which he is affili-
ated has a financial, personal, or other 
direct interest in the matter under 
consideration. 

(2) The respondent shall be entitled 
in advance of the hearing to examine 
all books, documents, or other tangible 
evidence in the possession or under the 
control of the exchange which are to be 
relied upon by the enforcement staff in 
presenting the charges contained in the 
notice of charges or which are relevant 
to those charges. 

(3) The hearing shall be promptly 
convened after reasonable notice to the 
respondent. 

(4) The formal rules of evidence need 
not apply; nevertheless, the procedures 
for the hearing may not be so informal 
as to deny a fair hearing. 

(5) The enforcement staff shall be a 
party to the hearing and shall present 
its case on those charges and penalties 
which are the subject of the hearing. 

(6) The respondent shall be entitled 
to appear personally at the hearing. 

(7) The respondent shall be entitled 
to cross-examine any persons appear-
ing as witnesses at the hearing. 

(8) The respondent shall be entitled 
to call witnesses and to present such 
evidence as may be relevant to the 
charges. 

(9) The exchange shall require per-
sons within its jurisdiction who are 
called as witnesses to appear at the 
hearing and to produce evidence. It 
shall make reasonable efforts to secure 
the presence of all other persons called 
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as witnesses whose testimony would be 
relevant. 

(10) If the respondent has requested a 
hearing, a substantially verbatim 
record of the hearing shall be made and 
shall become a part of the record of the 
proceeding. The record must be one 
that is capable of being accurately 
transcribed; however, it need not be 
transcribed unless the transcript is re-
quested by Commission staff or the re-
spondent, the decision is appealed 
under § 8.19, or is reviewed by the Com-
mission pursuant to section 8c of the 
Act or part 9 of this chapter. In all 
other instances a summary record of a 
hearing is permitted. 

(i) The rules of an exchange may pro-
vide that the cost of transcribing the 
record of the hearing shall be borne by 
a respondent who requests the tran-
script, appeals the decision pursuant to 
§ 8.19, or whose application for Commis-
sion review of the disciplinary action 
has been granted under part 9 of this 
chapter. In all other instances, the cost 
of transcribing the record shall be 
borne by the exchange. 

(b) The rules of an exchange may pro-
vide that a penalty may be summarily 
imposed upon any person within its ju-
risdiction whose actions impede the 
progress of a hearing. 

(Approved by the Office of Management and 
Budget under control number 3038–0022) 

[43 FR 41950, Sept. 19, 1978, as amended at 46 
FR 63036, Dec. 30, 1981] 

§ 8.18 Decision. 
Promptly following a hearing con-

ducted in accordance with § 8.17, the 
disciplinary committee shall render a 
written decision based upon the weight 
of the evidence contained in the record 
of the proceeding and shall provide a 
copy to the respondent. The decision 
shall include: 

(a) The notice of charges or a sum-
mary of the charges; 

(b) The answer, if any, or a summary 
of the answer; 

(c) A brief summary of the evidence 
produced at the hearing or, where ap-
propriate, incorporation by reference of 
the investigation report; 

(d) A statement of findings and con-
clusions with respect to each charge, 
including the specific rules which the 

respondent is found to have violated; 
and 

(e) A declaration of any penalty im-
posed and the effective date of such 
penalty. 

(Approved by the Office of Management and 
Budget under control number 3038–0022) 

[43 FR 41950, Sept. 19, 1978, as amended at 46 
FR 63036, Dec. 30, 1981] 

§ 8.19 Appeal. 

The rules of an exchange may permit 
a respondent to appeal promptly an ad-
verse decision of a disciplinary com-
mittee in all or in certain classes of 
cases. Such rules may require a re-
spondent’s notice of appeal to be in 
writing and to specify the findings, 
conclusions, and/or penalty to which 
objection is taken. If the rules of an ex-
change permit appeal, they shall pro-
vide for the following: 

(a) The exchange shall establish a 
board of appeals which shall be author-
ized to hear appeals of respondents. In 
addition, the rules of an exchange may 
provide that the board of appeals may, 
on its own initiative, order review of a 
decision by the disciplinary committee 
within a reasonable period of time 
after the decision has been rendered. 

(b) No member of the board of ap-
peals shall serve on an appeal or review 
panel if such member participated in 
any prior stage of the disciplinary pro-
ceeding or if he or any person or firm 
with which he is affiliated has a finan-
cial, personal, or other direct interest 
in the matter. The rules of an exchange 
may provide that the appeal or review 
proceeding may be conducted before all 
of the members of the board of appeals 
or a panel thereof. Except for good 
cause shown, the appeal or review shall 
be conducted solely on the record be-
fore the disciplinary committee, the 
written exceptions filed by the parties, 
and the oral or written arguments of 
the parties. 

(c) Promptly following the appeal or 
review proceeding, the board of appeals 
shall issue a written decision and shall 
provide a copy to the respondent. The 
decision shall include a statement of 
findings and conclusions with respect 
to each charge or penalty reviewed, in-
cluding the specific rules which the re-
spondent was found to have violated by 
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the disciplinary committee, and a dec-
laration of any penalty imposed and 
the effective date of such penalty. 

(Approved by the Office of Management and 
Budget under control number 3038–0022) 

[43 FR 41950, Sept. 19, 1978, as amended at 46 
FR 63036, Dec. 30, 1981] 

§ 8.20 Final decision. 
Each exchange shall establish rules 

setting forth when a decision rendered 
pursuant to this subpart B shall be-
come the final decision of such ex-
change. 

Subpart C—Summary Actions 

§ 8.25 Member responsibility actions. 
An exchange may suspend at any 

time, or take other summary action 
against, a person subject to its juris-
diction upon a reasonable belief that 
such immediate action is necessary to 
protect the best interest of the market-
place. 

§ 8.26 Procedure for member responsi-
bility actions. 

An action pursuant to § 8.25 shall be 
taken in accordance with an exchange 
procedure which provides for the fol-
lowing: 

(a) The respondent shall, whenever 
practicable, be served with a notice be-
fore the action is taken. If prior notice 
is not practicable, the respondent shall 
be served with a notice at the earliest 
possible opportunity. The notice shall: 

(1) State the action, 
(2) Briefly state the reasons for the 

action, and 
(3) State the effective time and date 

and the duration of the action. 
(b) The respondent shall have the 

right to be represented by legal counsel 
or any other representative of his 
choosing in all proceedings subsequent 
to the summary action taken pursuant 
to § 8.25. 

(c) The respondent shall promptly be 
given opportunity for a subsequent 
hearing. The hearing shall be fair and 
shall be held before one or more per-
sons authorized by the exchange to 
conduct hearings pursuant to this sec-
tion. The hearing shall be conducted in 
accordance with the requirements set 
forth in §§ 8.17(a)(4)–(9) and (b). 

(d) Promptly following the hearing 
provided for in paragraph (c) of this 
section, the exchange shall render a 
written decision based upon the weight 
of the evidence contained in the record 
of the proceeding and shall provide a 
copy to the respondent. The decision 
shall include: 

(1) A description of the summary ac-
tion taken, 

(2) The reasons for the summary ac-
tion, 

(3) A brief summary of the evidence 
produced at the hearing, 

(4) Findings and conclusions, 
(5) A determination that the sum-

mary action should be affirmed, modi-
fied or reversed, and 

(6) A declaration of any action to be 
taken pursuant to the determination 
specified in paragraph (d)(5) of this sec-
tion and the effective date and dura-
tion of such action. 

(e) The rules of an exchange may per-
mit the respondent to appeal promptly 
an adverse decision. Such rules shall be 
established in accordance with the re-
quirements set forth in § 8.19. 

(Approved by the Office of Management and 
Budget under control number 3038–0022) 

[43 FR 41950, Sept. 19, 1978, as amended at 46 
FR 63036, Dec. 30, 1981] 

§ 8.27 Violations of rules regarding de-
corum, submission of records or 
other similar activities. 

An exchange may adopt rules which 
permit the enforcement staff or a des-
ignated committee of officials to sum-
marily impose minor penalties against 
persons within its jurisdiction for vio-
lating rules regarding decorum, attire, 
the timely submission of accurate 
records required for clearing or 
verifying each day’s transactions or 
other similar activities. 

§ 8.28 Final decision. 

Each exchange shall establish rules 
setting forth when a decision rendered 
pursuant to this subpart C shall be-
come the final decision of such ex-
change. 
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