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brought under paragraph (c)(5)(ii) of 
this section. 

(6) Further proceedings. If an order to 
show cause is issued pursuant to para-
graph (c)(5)(i) of this section, further 
proceedings on such order shall be con-
ducted in accordance with the provi-
sions of § 3.60(b) through (j) of this 
chapter. 

[58 FR 19589, Apr. 15, 1993; 58 FR 21776, Apr. 
23, 1993, as amended at 60 FR 54801, Oct. 26, 
1995; 67 FR 62351, Oct. 7, 2002] 

§ 1.67 Notification of final disciplinary 
action involving financial harm to a 
customer. 

(a) Definitions. For purposes of this 
section: 

(1) Final disciplinary action means any 
decision by or settlement with a con-
tract market in a disciplinary matter 
which cannot be further appealed at 
the contract market, is not subject to 
the stay of the Commission or a court 
of competent jurisdiction, and has not 
been reversed by the Commission or 
any court of competent jurisdiction. 

(2) [Reserved] 
(b) Upon any final disciplinary action 

in which a contract market finds that 
a member has committed a rule viola-
tion that involved a transaction for a 
customer, whether executed or not, and 
that resulted in financial harm to the 
customer: 

(1)(i) the contract market shall 
promptly provide written notice of the 
disciplinary action to the futures com-
mission merchant that cleared the 
transaction; and, 

(ii) a futures commission merchant 
that receives a notice, under paragraph 
(b)(1)(i) of this section shall promptly 
provide written notice of the discipli-
nary action to the customer as dis-
closed on its books and records. If the 
customer is another futures commis-
sion merchant, such futures commis-
sion merchant shall promptly provide 
the notice to the customer. 

(2) A written notice required by para-
graph (b)(1) of this section must in-
clude the principal facts of the discipli-
nary action and a statement that the 
contract market has found that the 
member has committed a rule viola-
tion that involved a transaction for the 
customer, whether executed or not, and 
that resulted in financial harm to the 

customer. For the purposes of this 
paragraph, a notice which includes the 
information listed in § 9.11(b) shall be 
deemed to include the principal facts of 
the disciplinary action thereof. 

[58 FR 37655, July 13, 1993] 

§ 1.68 Customer election not to have 
funds, carried by a futures commis-
sion merchant for trading on a reg-
istered derivatives transaction exe-
cution facility, separately ac-
counted for and segregated. 

(a) A futures commission merchant 
shall not separately account for and 
segregate, in accordance with the pro-
visions of section 4d of the Act and 
§§ 1.20–1.30, 1.32 and 1.36, funds received 
from a customer if: 

(1) The customer is an eligible con-
tract participant as defined in section 
1a(12) of the Act; 

(2) The customer’s funds are being 
carried by the futures commission mer-
chant for the purpose of trading on or 
through the facilities of a derivatives 
transaction execution facility reg-
istered under section 5a(c) of the Act; 

(3) The registered derivatives trans-
action execution facility has author-
ized, in accordance with § 37.7 of this 
chapter, futures commission merchants 
to offer eligible contract participants 
the right to elect not to have funds 
that are being carried for purposes of 
trading on or through the facilities of 
the registered derivatives transaction 
execution facility, separately ac-
counted for and segregated by the fu-
tures commission merchant; and 

(4) The futures commission merchant 
and the customer have entered into a 
written agreement, signed by a person 
with the authority to bind the cus-
tomer, in which the customer: 

(i) Represents and warrants that the 
customer is an eligible contract partic-
ipant as defined in section 1a(12) of the 
Act; 

(ii) Elects not to have its funds sepa-
rately accounted for and segregated in 
accordance with the provisions of sec-
tion 4d of the Act and §§ 1.20–1.30, 1.32 
and 1.36 with respect to agreements, 
contracts or transactions traded on or 
subject to the rules of any registered 
derivatives transaction execution facil-
ity that has authorized such treatment 
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in accordance with § 37.7 of this chap-
ter; 

(iii) Acknowledges that it has been 
informed, and by making this election 
agrees that: 

(A) The customer’s funds, related to 
agreements, contracts or transactions 
on any registered derivatives trans-
action execution facility that author-
izes the opting out of segregation will 
not be segregated from the funds of the 
futures commission merchant in ac-
cordance with the provisions of section 
4d of the Act and §§ 1.20–1.30, 1.32 and 
1.36; 

(B) The futures commission mer-
chant may use such funds in the course 
of the futures commission merchant’s 
business without the prior consent of 
the customer or any third party; 

(C) In the event the futures commis-
sion merchant files, or has a petition 
filed against it, for bankruptcy, the 
customer, as to those funds that the 
customer has elected not to have sepa-
rately accounted for and segregated by 
the futures commission merchant in 
accordance with the provisions of sec-
tion 4d of the Act and §§ 1.20–1.30, 1.32 
and 1.36, will not be entitled to the pri-
ority for customer claims provided for 
under the Bankruptcy Code and part 
190 of this chapter; 

(D) The customer may not retain a 
security interest in assets excluded 
from segregation in accordance with 
this section; 

(E) The customer may not enter into 
any agreement or other understanding 
with the futures commission merchant 
relating to the manner in which the 
customer’s assets will be held at the fu-
tures commission merchant, that di-
rectly or indirectly gives the customer 
a priority in bankruptcy that is equal 
or superior to the priority afforded 
public customers under the Bank-
ruptcy Code and part 190 of this chap-
ter; and 

(iv) Acknowledges that the agree-
ment shall remain in effect unless and 
until the customer abrogates the 
agreement in accordance with para-
graph (c) of this section. 

(b) In no event may money, securities 
or property representing those funds 
that customers have elected not to 
have separately accounted for and seg-
regated by the futures commission 

merchant, in accordance with this sec-
tion, be held or commingled and depos-
ited with customer funds in the same 
account or accounts required to be sep-
arately accounted for and segregated 
pursuant to section 4d of the Act and 
§§ 1.20–1.30, 1.32 and 1.36. 

(c)(1) A customer that has entered 
into an agreement in accordance with 
paragraph (a)(4) of this section may ab-
rogate that agreement by so informing 
the futures commission merchant in 
writing, signed by a person with the 
authority to bind the customer. The ef-
fective date of the abrogation shall not 
exceed five business days from the fu-
tures commission merchant’s receipt of 
the customer’s abrogation. The abroga-
tion shall not become effective if the 
futures commission merchant files, or 
has had filed against it, a petition for 
bankruptcy prior to the effective date 
of the abrogation. 

(2) Upon the effective date of the ab-
rogation, permitted under paragraph 
(c)(1) of this section, provided that the 
customer’s positions in the non-seg-
regated account are fully margined and 
the customer is not in default with re-
spect to any of its obligations to the 
futures commission merchant arising 
out of agreements, contracts or trans-
actions entered on, or subject to the 
rules of, a registered entity, as defined 
in section 1a(29) of the Act, the futures 
commission merchant shall transfer to 
a customer segregated account: 

(i) All trades or positions of the cus-
tomer with respect to which the cus-
tomer had previously elected to opt out 
of segregation; and 

(ii) All money, securities, or property 
held in such account to margin, guar-
antee or secure such trades or posi-
tions. 

(d) Each futures commission mer-
chant shall maintain any agreements 
entered into with customers pursuant 
to paragraph (a) of this section and any 
abrogations of such agreements, made 
pursuant to paragraph (c) of this sec-
tion, in accordance with § 1.31. 

[66 FR 20744, Apr. 25, 2001] 
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