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documents, books and records regard-
ing foreign futures and foreign option 
transactions; 

(5) The foreign person and each of its 
U.S. bank branches, offices or divisions 
agree to provide upon request of the 
Commission, the National Futures As-
sociation or the U.S. Department of 
Justice, access to their books and 
records for the purpose of ensuring 
compliance with the foregoing under-
takings and consent to make such 
records available for inspection at a lo-
cation in the United States within 72 
hours after service of the request; and 

(6) Although it will continue to en-
gage in normal commercial activities, 
no U.S. bank branch, office or division 
of the foreign person will establish re-
lationships in the United States with 
the applicant’s foreign futures or for-
eign option customers for the purpose 
of facilitating or effecting transactions 
in foreign futures or foreign option 
contracts. 

[52 FR 28998, Aug. 5, 1987, as amended at 69 
FR 49803, Aug. 12, 2004] 

§ 30.11 Applicability of state law. 
Pursuant to section 12(e)(2) of the 

Act, the provisions of any state law, in-
cluding any rule or regulation there-
under, may be applicable to any person 
required to be registered under this 
part who solicits foreign futures and 
foreign options customers and who 
shall fail or refuse to obtain such reg-
istration, unless such person is exempt 
from such registration in accordance 
with the provisions of § 30.4, § 30.5 or 
§ 30.10 of this part. 

§ 30.12 Direct foreign order trans-
mittal. 

(a) Authorized customers defined. For 
the purposes of this section, an ‘‘au-
thorized customer’’ of a futures com-
mission merchant shall mean any for-
eign futures or foreign options cus-
tomer, as defined in § 30.1(c), or its des-
ignated representative, that: 

(1) The futures commission merchant 
has authorized to place orders for the 
account of the futures commission 
merchant’s foreign futures and options 
customer omnibus account; and 

(2)(i) Is an eligible swap participant, 
as defined in § 35.1(b)(2) of this chapter, 
or 

(ii) Whose investment decisions with 
respect to foreign futures and foreign 
option transactions are made by a com-
modity trading advisor subject to regu-
lation under the Act, including any in-
vestment adviser registered as such 
with the Securities and Exchange Com-
mission that is exempt from regulation 
as a commodity trading advisor under 
the Act or Commission regulations, or 
a foreign person performing a similar 
role or function subject as such to for-
eign regulation, provided that the com-
modity trading advisor has total assets 
under management exceeding 
$50,000,000 and that the commodity 
trading advisor places the foreign fu-
tures or foreign options order. 

(b) Procedures for futures commission 
merchants. It shall be unlawful for any 
futures commission merchant to per-
mit an authorized customer to place 
orders for execution in the futures 
commission merchant’s foreign futures 
and options customer omnibus account 
directly with a person exempt from 
registration under paragraphs (c) and 
(d) of this section, unless, such futures 
commission merchant: 

(1) Meets one of the following capital 
requirements, as determined by the fu-
tures commission merchant’s most re-
cent required filing of a Form 1-FR- 
FCM with the Commission: 

(i) Possesses $20,000,000 in adjusted 
net capital, as defined by § 1.17(c)(5) of 
this chapter; or 

(ii) Possesses the greater of three 
times the amount of adjusted net cap-
ital required by § 1.17(a)(1)(i)(A) of this 
chapter or three times the amount of 
adjusted net capital required by 
§ 1.17(a)(1)(i)(B) of this chapter; and 

(2) Has established control proce-
dures that will serve as guidelines for 
permitting direct contacts between any 
authorized customer of the futures 
commission merchant and any person 
exempt from registration under para-
graphs (c) or (d) of this section, and has 
in place appropriate risk management 
procedures to monitor its own risk rel-
ative to its authorized customers’ risk 
aggregated across all markets, includ-
ing, but not limited to, procedures to 
ensure that each authorized customer 
satisfies the participation criteria set 
forth in paragraph (a) of this section 
and to specify the manner in which 

VerDate Nov<24>2008 11:16 May 14, 2009 Jkt 217054 PO 00000 Frm 00360 Fmt 8010 Sfmt 8010 Y:\SGML\217054.XXX 217054



351 

Commodity Futures Trading Commission § 30.12 

1 You should contact your account execu-
tive regarding your eligibility to participate 
in the direct order transmittal process. 

trades may be executed through its 
customer omnibus account pursuant to 
this section; 

(3) Furnishes a written disclosure 
statement to each such authorized cus-
tomer advising the customer of the ad-
ditional risks the customer may be as-
suming in placing orders directly with 
the foreign broker. The disclosure 
statement must read as follows: 

Direct Order Transmittal Client Disclosure 
Statement 

This statement applies to the ability of au-
thorized customers 1 of [FCM] to place orders 
for foreign futures and options transactions 
directly with non-US entities (each, an 
‘‘Executing Firm’’) that execute trans-
actions on behalf of [FCM’s] foreign futures 
and options customer omnibus accounts. 

Please be aware of the following should 
you be permitted to place the type of orders 
specified above. 

• The orders you place with an Executing 
Firm are for [FCM’s] foreign futures and op-
tions customer omnibus account maintained 
with a foreign clearing firm. Consequently, 
[FCM] may limit or otherwise condition the 
orders you place with the Executing Firm. 

• You should be aware of the relationship 
of the Executing Firm and [FCM]. [FCM] 
may not be responsible for the acts, omis-
sions, or errors of the Executing Firm, or its 
representatives, with which you place your 
orders. In addition, the Executing Firm may 
not be affiliated with [FCM]. If you choose to 
place orders directly with an Executing 
Firm, you may be doing so at your own risk. 

• It is your responsibility to inquire about 
the applicable laws and regulations that gov-
ern the foreign exchanges on which trans-
actions will be executed on your behalf. Any 
orders placed by you for execution on that 
exchange will be subject to such rules and 
regulations, its customs and usages, as well 
as any local laws that may govern trans-
actions on that exchange. These laws, rules, 
regulations, customs and usages may offer 
different or diminished protection from 
those that govern transactions on US ex-
changes. In particular, funds received from 
customers to margin foreign futures trans-
actions may not be provided the same pro-
tections as funds received to margin futures 
transactions on domestic exchanges. Before 
you trade, you should familiarize yourself 
with the foreign rules which will apply to 
your particular transaction. United States 
regulatory authorities may be unable to 
compel the enforcement of the rules of regu-
latory authorities or markets in non-US ju-

risdictions where transactions may be ef-
fected. 

• It is your responsibility to determine 
whether the Executing Firm has consented 
to the jurisdiction of the courts in the 
United States. In general, neither the Exe-
cuting Firm nor any individuals associated 
with the Executing Firm will be registered 
in any capacity with the Commodity Futures 
Trading Commission. Similarly, your con-
tacts with the Executing Firm may not be 
sufficient to subject the Executing Firm to 
the jurisdiction of courts in the United 
States in the absence of the Executing 
Firm’s consent. Accordingly, neither the 
courts of the United States nor the Commis-
sion’s reparations program may be available 
as a forum for resolution of any disagree-
ments you may have with the Executing 
Firm, and your recourse may be limited to 
actions outside the United States. 

• Unless you object within five (5) days, by 
giving notice as provided in your customer 
agreement after receipt of this disclosure, 
[FCM] will assume your consent to the afore-
mentioned conditions. 

(c) Exemption for foreign futures and 
options brokers. Any person not located 
in the United States, its territories or 
possessions, who is otherwise required 
in accordance with this part to be reg-
istered with the Commission as a fu-
tures commission merchant or as an 
introducing broker will be exempt from 
such registration, notwithstanding 
that such person accepts orders for for-
eign futures and foreign options trans-
actions from authorized customers of a 
registered futures commission mer-
chant that meets the requirements of 
paragraph (b)(1) of this section, pro-
vided, that: 

(1) The orders are executed for or on 
behalf of the foreign futures and op-
tions customer omnibus account of a 
registered futures commission mer-
chant; 

(2) The person does not solicit or ac-
cept any money, securities or property 
(or extend credit in lieu thereof) di-
rectly from any U.S. foreign futures 
and options customer to margin, guar-
antee or secure any trades or contracts 
that result or may result therefrom; 
and 

(3) The person is a foreign futures 
and options broker, as defined by 
§ 30.1(e). 

(d) Exemption for foreign futures and 
options brokers carrying a foreign futures 
and options customer omnibus account. 
Any person not located in the United 

VerDate Nov<24>2008 11:16 May 14, 2009 Jkt 217054 PO 00000 Frm 00361 Fmt 8010 Sfmt 8010 Y:\SGML\217054.XXX 217054



352 

17 CFR Ch. I (4–1–09 Edition) Pt. 30, App. A 

States, its territories or possessions, 
who is otherwise required in accord-
ance with this part to be registered 
with the Commission as a futures com-
mission merchant will be exempt from 
such registration, notwithstanding 
that such person: 

(1) Carries the foreign futures and op-
tions customer omnibus account of a 
futures commission merchant that 
meets the requirements of paragraph 
(b)(1) of this section; 

(2) Accepts orders for foreign futures 
and foreign options transactions from 
authorized customers for the execution 
of the trades for or on behalf of the for-
eign futures and options customer om-
nibus account of a registered futures 
commission merchant either directly 
or pursuant to a give-up arrangement; 
and 

(3) The person is a foreign futures 
and options broker, as defined by 
§ 30.1(e). 

[65 FR 47280, Aug. 2, 2000] 

APPENDIX A TO PART 30—INTERPRETA-
TIVE STATEMENT WITH RESPECT TO 
THE COMMISSION’S EXEMPTIVE AU-
THORITY UNDER § 30.10 OF ITS 
RULES 

Part 30 of the Commission’s regulations es-
tablishes the regulatory structure governing 
the offer and sale in the United States of fu-
tures and options contracts made or to be 
made on or subject to the rules of a foreign 
board of trade. Section 30.10 of these regula-
tions provides that, upon petition, the Com-
mission may exempt any person from any re-
quirement of this part. Specifically, section 
30.10 states: 

Any person adversely affected by any re-
quirement of this part may file a petition 
with the Secretary of the Commission, which 
petition must set forth with particularity 
the reasons why that person believes that he 
should be exempt from such requirement. 
The Commission may, in its discretion, 
grant such an exemption if that person dem-
onstrates to the Commission’s satisfaction 
that the exemption is not otherwise contrary 
to the public interest or to the purposes of 
the provision from which exemption is 
sought. The petition will be granted or de-
nied on the basis of the papers filed. The pe-
tition may be granted subject to such terms 
and conditions as the Commission may find 
appropriate. 

As the provisions of this section make 
clear, any person subject to regulation under 
part 30 may petition the Commission for an 
exemption. In adopting these regulations, 

however, the Commission noted in particular 
that persons located outside the United 
States that solicit or accept orders directly 
from United States customers for foreign fu-
tures or options transactions and that are 
subject to a comparable regulatory scheme 
in the country in which they are located 
may apply under section 30.10 for exemption 
from some or all of the requirements that 
would otherwise be applicable to such per-
sons. This interpretative statement sets 
forth the elements that the Commission in-
tends to evaluate in determining whether a 
particular regulatory program may be found 
to be comparable to the Commission’s pro-
gram. 

The Commission wishes to emphasize, how-
ever, that this interpretative statement is 
not all inclusive, and that information with 
respect to other aspects of a particular regu-
latory program may be submitted by a peti-
tioner or requested by the Commission. In 
this connection, the Commission would have 
broad discretion to determine that the poli-
cies of any program element generally are 
met, notwithstanding the fact that the off-
shore program does not contain an element 
identical to that of the Commission’s regu-
latory program and conversely may assess 
how particular elements are in fact applied 
by offshore authorities. Thus, for example, in 
order to find that a particular program is 
comparable, the regulations thereunder 
would have to be applicable to all United 
States customers, notwithstanding any ex-
emptions that might otherwise be available 
to particular classes of customer located off-
shore. A petitioner, therefore, must set forth 
with particularity the factual basis for a 
finding of comparability and the reasons why 
such policies and purposes are met, notwith-
standing differences of degree and kind in its 
regulatory program. 

No exemptions of a general nature will be 
granted unless the persons to which the ex-
emption is to be applied consent to submit to 
jurisdiction in the United States by desig-
nating an agent for service of process pursu-
ant to the provisions of rule 30.5 with respect 
to any activities of such persons otherwise 
subject to regulation under this part and to 
notify the National Futures Association of 
the commencement or termination of busi-
ness in the United States. In this connection, 
to be exempted, such person must further 
agree to respond to a request to confirm that 
it continues to do business in the United 
States. 

Persons located outside the United States 
may seek an exemption on their own behalf 
or an exemption may be sought on a general 
basis through the governmental agency re-
sponsible for the implementation and en-
forcement of the regulatory program in ques-
tion, or the self-regulatory organizations of 
which such persons are members. The appro-
priate petitioner is a matter of judgment and 
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