
418 

17 CFR Ch. I (4–1–09 Edition) § 35.2 

(iii) An insurance company; 
(iv) An investment company subject 

to regulation under the Investment 
Company Act of 1940 (15 U.S.C. 80a–1 et 
seq.) or a foreign person performing a 
similar role or function subject as such 
to foreign regulation, Provided That 
such investment company or foreign 
person is not formed solely for the spe-
cific purpose of constituting an eligible 
swap participant; 

(v) A commodity pool formed and op-
erated by a person subject to regula-
tion under the Act or a foreign person 
performing a similar role or function 
subject as such to foreign regulation, 
provided that such commodity pool or 
foreign person is not formed solely for 
the specific purpose of constituting an 
eligible swap participant and has total 
assets exceeding $5,000,000; 

(vi) A corporation, partnership, pro-
prietorship, organization, trust, or 
other entity not formed solely for the 
specific purpose of constituting an eli-
gible swap participant (A) which has 
total assets exceeding $10,000,000, or (B) 
the obligations of which under the 
swap agreement are guaranteed or oth-
erwise supported by a letter of credit 
or keepwell, support, or other agree-
ment by any such entity referenced in 
this paragraph (b)(2)(vi)(A) of this sec-
tion or by an entity referred to in para-
graph (b)(2) (i), (ii), (iii), (iv), (v), (vi) or 
(viii) of this section; or (C) which has a 
net worth of $1,000,000 and enters into 
the swap agreement in connection with 
the conduct of its business; or which 
has a net worth of $1,000,000 and enters 
into the swap agreement to manage the 
risk of an asset or liability owned or 
incurred in the conduct of its business 
or reasonably likely to be owned or in-
curred in the conduct of its business; 

(vii) An employee benefit plan sub-
ject to the Employee Retirement In-
come Security Act of 1974 or a foreign 
person performing a similar role or 
function subject as such to foreign reg-
ulation with total assets exceeding 
$5,000,000, or whose investment deci-
sions are made by a bank, trust com-
pany, insurance company, investment 
adviser subject to regulation under the 
Investment Advisers Act of 1940 (15 
U.S.C. 80a–1 et seq.), or a commodity 
trading adviser subject to regulation 
under the Act; 

(viii) Any governmental entity (in-
cluding the United States, any state, 
or any foreign government) or political 
subdivision thereof, or any multi-
national or supranational entity or any 
instrumentality, agency, or depart-
ment of any of the foregoing; 

(ix) A broker-dealer subject to regu-
lation under the Securities Exchange 
Act of 1934 (15 U.S.C. 78a et seq.) or a 
foreign person performing a similar 
role or function subject as such to for-
eign regulation, acting on its own be-
half or on behalf of another eligible 
swap participant: Provided, however, 
That if such broker-dealer is a natural 
person or proprietorship, the broker- 
dealer must also meet the require-
ments of either paragraph (b)(2) (vi) or 
(xi) of this section; 

(x) A futures commission merchant, 
floor broker, or floor trader subject to 
regulation under the Act or a foreign 
person performing a similar role or 
function subject as such to foreign reg-
ulation, acting on its own behalf or on 
behalf of another eligible swap partici-
pant: Provided, however, that if such fu-
tures commission merchant, floor 
broker, or floor trader is a natural per-
son or proprietorship, the futures com-
mission merchant, floor broker, or 
floor trader must also meet the re-
quirements of paragraph (b)(2) (vi) or 
(xi) of this section; or 

(xi) Any natural person with total as-
sets exceeding at least $10,000,000. 

§ 35.2 Exemption. 

A swap agreement is exempt from all 
provisions of the Act and any person or 
class of persons offering, entering into, 
rendering advice, or rendering other 
services with respect to such agree-
ment, is exempt for such activity from 
all provisions of the Act (except in 
each case the provisions of sections 
2(a)(1)(B), 4b, and 4o of the Act and 
§ 32.9 of this chapter as adopted under 
section 4c(b) of the Act, and the provi-
sions of sections 6(c) and 9(a)(2) of the 
Act to the extent these provisions pro-
hibit manipulation of the market price 
of any commodity in interstate com-
merce or for future delivery on or sub-
ject to the rules of any contract mar-
ket), provided the following terms and 
conditions are met: 
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(a) The swap agreement is entered 
into solely between eligible swap par-
ticipants at the time such persons 
enter into the swap agreement; 

(b) The swap agreement is not part of 
a fungible class of agreements that are 
standardized as to their material eco-
nomic terms; 

(c) The creditworthiness of any party 
having an actual or potential obliga-
tion under the swap agreement would 
be a material consideration in entering 
into or determining the terms of the 
swap agreement, including pricing, 
cost, or credit enhancement terms of 
the swap agreement; and 

(d) The swap agreement is not en-
tered into and traded on or through a 
multilateral transaction execution fa-
cility; 
Provided, however, That paragraphs (b) 
and (d) of Rule 35.2 shall not be deemed 
to preclude arrangements or facilities 
between parties to swap agreements, 
that provide for netting of payment ob-
ligations resulting from such swap 
agreements nor shall these subsections 
be deemed to preclude arrangements or 
facilities among parties to swap agree-
ments, that provide for netting of pay-
ments resulting from such swap agree-
ments; Provided further, That any per-
son may apply to the Commission for 
exemption from any of the provisions 
of the Act (except 2(a)(1)(B)) for other 
arrangements or facilities, on such 
terms and conditions as the Commis-
sion deems appropriate, including but 
not limited thereto, the applicability 
of other regulatory regimes. 

PART 36—EXEMPT MARKETS 

Sec. 
36.1 Scope. 
36.2 Exempt boards of trade. 
36.3 Exempt commercial markets. 

APPENDIX A TO PART 36—GUIDANCE ON SIG-
NIFICANT PRICE DISCOVERY CONTRACTS 

APPENDIX B TO PART 36—GUIDANCE ON, AND 
ACCEPTABLE PRACTICES IN, COMPLIANCE 
WITH CORE PRINCIPLES 

AUTHORITY: 7 U.S.C. 2, 5, 6, 6c, and 12a, as 
amended by the Commodity Futures Mod-
ernization Act of 2000, appendix E of Pub. L. 
106–554, 114 Stat. 2763 (2000). 

EFFECTIVE DATE NOTE: At 74 FR 12194, Mar. 
23, 2009, the authority citation for part 36 
was revised, effective Apr. 22, 2009. For the 

convenience of the user, the revised text is 
set forth as follows: 

AUTHORITY: 7 U.S.C. 2, 2(h)(7), 6, 6c and 12a, 
as amended by Title XIII of the Food, Con-
servation and Energy Act of 2008, Public Law 
110–246, 122 Stat. 1624 (June 18, 2008). 

SOURCE: 66 FR 42270, Aug. 10, 2001, unless 
otherwise noted. 

§ 36.1 Scope. 

The provisions of this part apply to 
any board of trade or electronic trad-
ing facility eligible for exemption 
under sections 5d and 2(h)(3) through 
(5) of the Act, respectively. 

§ 36.2 Exempt boards of trade. 

(a) Eligible commodities. Commodities 
eligible under section 5d(b)(1) of the 
Act to be traded by an exempt board of 
trade are: 

(1) Commodities having— 
(i) A nearly inexhaustible deliverable 

supply; 
(ii) A deliverable supply that is suffi-

ciently large, and a cash market suffi-
ciently liquid, to render any contract 
traded on the commodity highly un-
likely to be susceptible to the threat of 
manipulation; or 

(iii)No cash market. 
(2) The commodities that meet the 

criteria of paragraph (a)(1) of this sec-
tion are: 

(i) The commodities defined in sec-
tion 1a(13) of the Act as ‘‘excluded com-
modities’’ (other than a security, in-
cluding any group or index thereof or 
any interest in, or based on the value 
of, any security or group or index of se-
curities); and 

(ii) Such other commodity or com-
modities as the Commission may deter-
mine by rule, regulation or order. 

(b) Notification. Boards of trade oper-
ating under Section 5d of the Act as ex-
empt boards of trade shall so notify the 
Commission. This notification shall be 
filed with the Secretary of the Com-
mission at its Washington, DC head-
quarters, in electronic form, shall be 
labeled as ‘‘Notification of Operation 
as an Exempt Board of Trade,’’ and 
shall include: 

(1) The name and address of the ex-
empt board of trade; and 

(2) The name and telephone number 
of a contact person. 
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