
751 

Bureau of Customs and Border Protection, DHS, Treasury § 122.182 

regulation relative to its cooperation 
within the program; 

(3) An officer of the carrier or cor-
poration which has been accepted into 
the program is convicted of a felony or 
misdemeanor involving theft, smug-
gling, or other theft-connected crime 
which was committed in his or her offi-
cial capacity as an officer of the car-
rier, or is convicted of any Customs-re-
lated crime; 

(4) The carrier fails to retain mer-
chandise which has been designated for 
examination; 

(5) The carrier does not provide se-
cure facilities or properly safeguard 
merchandise within its area of control; 
or 

(6) The carrier fails to observe any of 
the procedures which it had set forth in 
the SOP which served as the basis for 
the carrier’s acceptance into the pro-
gram; and 

(7) The carrier has been notified in 
writing that it has been found in non-
compliance with a provision of the pro-
gram and has failed to correct such 
noncompliance after having been given 
a reasonable opportunity to correct 
such noncompliance. 

(b) Notice and appeal. The Assistant 
Commissioner, Office of Field Oper-
ations, shall suspend or remove partici-
pants from the ACSPP by serving no-
tice of the proposed action upon the 
carrier in writing. The notice shall be 
in the form of a statement specifically 
setting forth the grounds for suspen-
sion or removal and shall provide the 
carrier with notice that it may file a 
written notice of appeal from suspen-
sion or revocation within 10 days fol-
lowing receipt of the notice of revoca-
tion or suspension. The notice of ap-
peal shall be filed in duplicate to the 
office of the Assistant Commissioner, 
Field Operations, and shall set forth re-
sponse of the carrier to the statement 
of the Assistant Commissioner. 

(c) Notice of decision. The Assistant 
Commissioner, Office of Field Oper-
ations, shall notify the participating 
carrier in writing of the decision con-
cerning continued participation in the 
program. 

(d) Use of uniform criteria. When mak-
ing any determination regarding a car-
rier’s participation or continuation in 
the ACSPP, the Assistant Commis-

sioner, Office of Field Operations, shall 
employ a uniform standard of perform-
ance and evaluation. 

[T.D. 91–25, 56 FR 12347, Mar. 25, 1991, as 
amended by T.D. 91–77, 56 FR 46115, Sept. 10, 
1991; T.D. 99–27, 64 FR 13675, Mar. 22, 1999] 

Subpart S—Access to Customs 
Security Areas 

SOURCE: T.D. 90–82, 55 FR 42557, Oct. 22, 
1990, unless otherwise noted. 

§ 122.181 Definition of Customs secu-
rity area. 

For purposes of this section, the term 
‘‘Customs security area’’ means the 
Federal inspection services area at any 
airport accommodating international 
air commerce designated for processing 
passengers, crew, their baggage and ef-
fects arriving from, or departing to, 
foreign countries, as well as the air-
craft deplaning and ramp area and 
other restricted areas designated by 
the port director. These areas will be 
posted as restricted to the extent pos-
sible and are established for the pur-
pose of prohibiting unauthorized en-
tries or contact with persons or ob-
jects. 

[T.D. 90–82, 55 FR 42557, Oct. 22, 1990, as 
amended by T.D. 02–40, 67 FR 48984, July 29, 
2002] 

§ 122.182 Security provisions. 

(a) Customs access seal required. With 
the exception of all Federal and uni-
formed State and local law enforce-
ment personnel and aircraft passengers 
and crew, all persons located at, oper-
ating out of, or employed by any air-
port accommodating international air 
commerce or its tenants or contrac-
tors, including air carriers, who have 
unescorted access to the Customs secu-
rity area, must openly display or 
produce upon demand an approved ac-
cess seal issued by Customs. The ap-
proved Customs access seal must be in 
the possession of the person in whose 
name it is issued whenever the person 
is in the Customs security area and 
must be used only in furtherance of 
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that person’s employment in accord-
ance with the description of duties sub-
mitted by the employer under para-
graph (c)(1) of this section. The Cus-
toms access seal remains the property 
of Customs, and any bearer must im-
mediately surrender it as provided in 
paragraph (g) of this section or upon 
demand by any authorized Customs of-
ficer for any cause referred to in 
§ 122.187(a). Unless surrendered pursu-
ant to paragraph (g) of this section or 
§ 122.187, each approved Customs access 
seal issued under paragraph (c)(1) of 
this section will remain valid for 2 
years from January 1, 2002, in the case 
of a Customs access seal issued prior to 
that date and for 2 years from the date 
of issuance in all other cases. Reten-
tion of an approved Customs access 
seal beyond the applicable 2-year pe-
riod will be subject to the reapplica-
tion provisions of paragraph (c)(2) of 
this section. 

(b) Employers responsibility. Employ-
ers operating in Customs airport secu-
rity areas shall advise all employees of 
the provisions of the Customs regula-
tions relative to those areas, require 
employees to familiarize themselves 
with those provisions and insure em-
ployee compliance. The employer shall 
also advise the port director of any 
changes of employment pursuant to 
§ 122.182(g). 

(c) Application requirements—(1) Initial 
application. An application for an ap-
proved Customs access seal, as required 
by this section, must be filed by the ap-
plicant with the port director on Cus-
toms Form 3078 and must be supported 
by a written request and justification 
for issuance prepared by the appli-
cant’s employer that describes the du-
ties that the applicant will perform 
while in the Customs security area. 
The application requirement applies to 
all employees required to display an 
approved Customs access seal by this 
section, regardless of the length of 
their employment. The application 
must be supported by the bond of the 
applicant’s employer or principal on 
Customs Form 301 containing the bond 
conditions set forth in § 113.62, § 113.63, 
or § 113.64 of this chapter, relating to 
importers or brokers, custodians of 
bonded merchandise, or international 
carriers. If the applicant’s employer is 

not the principal on a Customs bond on 
Customs Form 301 for one or more of 
the activities to which the bond condi-
tions set forth in § 113.62, § 113.63, or 
§ 113.64 relate, the application must be 
supported by an Airport Customs Secu-
rity Area Bond, as set forth in appen-
dix A of part 113 of this chapter. The 
latter bond may be waived, however, 
for State or local government-related 
agencies in the discretion of the port 
director. Waiver of this bond does not 
relieve the agency in question or its 
employees from compliance with all 
other provisions of this subpart. In ad-
dition, in connection with an applica-
tion for an approved Customs access 
seal under this section: 

(i) The port director may require the 
applicant to submit fingerprints on 
form FD–258 or on any other approved 
medium either at the time of, or fol-
lowing, the filing of the application. If 
required, the port director will inform 
the applicant of the current Federal 
Bureau of Investigation user fee for 
conducting fingerprint checks and the 
Customs administrative processing fee, 
the total of which must be tendered by, 
or on behalf of, the applicant with the 
application; and 

(ii) Proof of citizenship or authorized 
residency and a photograph may also 
be required. 

(2) Reapplication. If a person wishes to 
retain an approved Customs access seal 
for one or more additional 2-year peri-
ods beyond the 2-year period referred 
to in paragraph (a) of this section, that 
person must submit a new application 
no later than 30 calendar days prior to 
the start of each additional period. The 
new application must be filed in the 
manner specified in paragraph (c)(1) of 
this section for an initial application, 
and the port director may also require 
the submission of fingerprints as pro-
vided in paragraph (c)(1)(i) of this sec-
tion. The new application will be sub-
ject to review on a de novo basis as if 
it were an initial application except 
that the written attestation referred to 
in paragraph (d) of this section will not 
be required if there has been no change 
in the employment of the applicant 
since the last attestation was sub-
mitted to Customs. 

(d) Background check. An authorized 
official of the employer must attest in 
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writing that a background check has 
been conducted on the applicant, to the 
extent allowable by law. The back-
ground check must include, at a min-
imum, references and employment his-
tory, to the extent necessary to verify 
representations made by the applicant 
relating to employment in the pre-
ceding 5 years. The authorized official 
of the employer must attest that, to 
the best of his knowledge, the appli-
cant meets the conditions necessary to 
perform functions associated with em-
ployment in the Customs security area. 
Additionally, the application may be 
investigated by Customs and a report 
prepared concerning the character of 
the applicant. Records of background 
investigations conducted by employers 
must be retained for a period of one 
year following cessation of employ-
ment and made available upon request 
of the port director. 

(e) Law Enforcement officers and other 
governmental officials. Law enforcement 
officers and other Federal, State, or 
local officials whose official duties re-
quire access to the Customs security 
area may request from the port direc-
tor the issuance of an approved Cus-
toms access seal. They need not make 
application nor submit to background 
checks for security area access. An Air-
port Customs Security Area Bond is 
not required. 

(f) Replacement access seal. A new Cus-
tom access seal may be obtained from 
the port director in the following cir-
cumstances, without the completion of 
an additional application, except as de-
termined by the port director in his 
discretion: 

(1) A change in employee name or ad-
dress; 

(2) A change in the name or owner-
ship of the employing company; 

(3) A change in employer or airport 
authority identification card format; 
or 

(4) Loss or theft of the Customs ac-
cess seal (see § 122.185 of this part). 

(g) Surrender of access seal. Where the 
employee no longer requires access to 
the Customs security area for an ex-
tended period of time at the airport of 
issuance due to a change in duties, ter-
mination of employment, or other rea-
son, or where the 2-year period referred 
to in paragraph (a) of this section ex-

pires and a new application under para-
graph (c)(2) of this section has not been 
approved, the employer shall notify the 
port director in writing, at the time of 
such change, and shall return the Cus-
toms access seal to Customs. The noti-
fication shall include information re-
garding the disposition of the approved 
Customs access seal of the employee. 

[T.D. 90–82, 55 FR 42557, Oct. 22, 1990, as 
amended by T.D. 93–18, 58 FR 15773, Mar. 24, 
1993; T.D. 02–40, 67 FR 48984, July 29, 2002; 67 
FR 51928, Aug. 9, 2002] 

§ 122.183 Denial of access. 

(a) Grounds for denial. Access to the 
Customs security area will not be 
granted, and therefore an approved 
Customs access seal will not be issued, 
to any person whose access to the Cus-
toms security area will, in the judg-
ment of the port director, endanger the 
revenue or the security of the area or 
pose an unacceptable risk to public 
health, interest or safety, national se-
curity, or aviation safety. Specific 
grounds for denial of access to the Cus-
toms security area include, but are not 
limited to, the following: 

(1) Any cause which would justify a 
demand for surrender of a Customs ac-
cess seal or the revocation or suspen-
sion of access under § 122.182(g) or 
§ 122.187; 

(2) Evidence of a pending or past in-
vestigation establishing probable cause 
to believe that the applicant has en-
gaged in any conduct which relates to, 
or which could lead to a conviction for, 
a disqualifying offense listed under 
paragraph (a)(4) of this section; 

(3) The arrest of the applicant for, or 
the charging of the applicant with, a 
disqualifying offense listed under para-
graph (a)(4) of this section on which 
prosecution or other disposition is 
pending; 

(4) A disqualifying offense committed 
by the applicant. For purposes of this 
paragraph, an applicant commits a dis-
qualifying offense if the applicant has 
been convicted of, or found not guilty 
of by reason of insanity, or has com-
mitted any act or omission involving, 
any of the following in any jurisdiction 
during the 5-year period, or any longer 
period that the port director deems ap-
propriate for the offense in question, 
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prior to the date of the application sub-
mitted under § 122.182 or at any time 
while in possession of an approved Cus-
toms access seal: 

(i) Forgery of certificates, false 
marking of aircraft, and other aircraft 
registration violation (49 U.S.C. 46306); 

(ii) Interference with air navigation 
(49 U.S.C. 46308); 

(iii) Improper transportation of a 
hazardous material (49 U.S.C. 46312); 

(iv) Aircraft piracy in the special air-
craft jurisdiction of the United States 
(49 U.S.C. 46502(a)); 

(v) Interference with flight crew 
members or flight attendants (49 U.S.C. 
46504); 

(vi) Commission of certain crimes 
aboard aircraft in flight (49 U.S.C. 
46506); 

(vii) Carrying a weapon or explosive 
aboard aircraft (49 U.S.C. 46505); 

(viii) Conveying false information 
and threats (49 U.S.C. 46507); 

(ix) Aircraft piracy outside the spe-
cial aircraft jurisdiction of the United 
States (49 U.S.C. 46502(b)); 

(x) Lighting violations involving 
transportation of controlled substances 
(49 U.S.C. 46315); 

(xi) Unlawful entry into an aircraft 
or airport area that serves air carriers 
or foreign air carriers contrary to es-
tablished security requirements (49 
U.S.C. 46314); 

(xii) Destruction of an aircraft or air-
craft facility (18 U.S.C. 32); 

(xiii) Murder; 
(xiv) Assault with intent to murder; 
(xv) Espionage; 
(xvi) Sedition; 
(xvii) Kidnapping or hostage taking; 
(xviii) Treason; 
(xix) Rape or aggravated sexual 

abuse; 
(xx) Unlawful possession, use, sale, 

distribution, or manufacture of an ex-
plosive or weapon; 

(xxi) Extortion; 
(xxii) Armed or felony unarmed rob-

bery; 
(xxiii) Distribution of, or intent to 

distribute, a controlled substance; 
(xxiv) Felony arson; 
(xxv) Felony involving: 
(A) A threat; 
(B) Willful destruction of property; 
(C) Importation or manufacture of a 

controlled substance; 

(D) Burglary; 
(E) Theft; 
(F) Dishonesty, fraud, or misrepre-

sentation; 
(G) Possession or distribution of sto-

len property; 
(H) Aggravated assault; 
(I) Bribery; or 
(J) Illegal possession of a controlled 

substance punishable by a maximum 
term of imprisonment of more than one 
year; 

(xxvi) Violence at an airport serving 
international civil aviation (18 U.S.C. 
37); 

(xxvii) Embezzlement; 
(xxviii) Perjury; 
(xxix) Robbery; 
(xxx) Crimes associated with ter-

rorist activities; 
(xxxi) Sabotage; 
(xxxii) Assault with a deadly weapon; 
(xxxiii) Illegal use or possession of 

firearms or explosives; 
(xxxiv) Any violation of a U.S. immi-

gration law; 
(xxxv) Any violation of a Customs 

law or any other law administered or 
enforced by Customs involving nar-
cotics or controlled substances, com-
mercial fraud, currency or financial 
transactions, smuggling, failure to re-
port, or failure to declare; 

(xxxvi) Airport security violations; 
or 

(xxxvii) Conspiracy or attempt to 
commit any of the offenses or acts re-
ferred to in paragraphs (a)(4)(i) through 
(a)(4)(xxxv) of this section; 

(5) Denial or suspension of the appli-
cant’s unescorted access authority to a 
Security Identification Display Area 
(SIDA) pursuant to regulations pro-
mulgated by the U.S. Federal Aviation 
Administration or other appropriate 
government agency; or 

(6) Inability of the applicant’s em-
ployer or Customs to complete a mean-
ingful background check or investiga-
tion of the applicant. 

(b) Notification of denial. The port di-
rector shall give written notification 
to any person whose application for ac-
cess to the Customs security area has 
been denied, fully stating the reasons 
for denial and setting forth specific ap-
peal procedures. The employer shall be 
notified in writing that the applicant 
has been denied access to the area and 
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that the detailed reasons for the denial 
have been furnished to the applicant. 
Detailed reasons regarding the denial, 
however, shall not be furnished to the 
employer by Customs. 

(c) Appeal of denial. The denial will be 
final unless the applicant files with the 
port director a written notice of appeal 
within 10 days following receipt of the 
notice of denial. The notice of appeal 
shall be filed in duplicate and shall set 
forth the response of the applicant to 
the statement of the port director. The 
port director will render his decision 
on the appeal to the applicant in writ-
ing within 30 calendar days of receipt 
of the notice of appeal and, if the appli-
cation is denied on appeal, the decision 
will advise the applicant of the proce-
dures for filing a further appeal pursu-
ant to paragraph (d) of this section. 

(d) Further appeal of denial. Where the 
application on appeal is denied by the 
port director, the applicant may file a 
further written notice of appeal with 
the director of field operations at the 
Customs Management Center having 
jurisdiction over the office of the port 
director within 10 calendar days of re-
ceipt of the port director’s decision on 
the appeal. The further notice of appeal 
must be filed in duplicate and must set 
forth the response of the applicant to 
the decision of the port director. The 
director of field operations will review 
the appeal and render a written deci-
sion. The final decision will be trans-
mitted to the port director and served 
by him on the applicant. 

[T.D. 90–82, 55 FR 42557, Oct. 22, 1990, as 
amended by T.D. 02–40, 67 FR 48985, July 29, 
2002] 

§ 122.184 Change of identification; 
change in circumstances of em-
ployee; additional employer respon-
sibilities. 

(a) Change of identification. The Cus-
toms access seal may be removed from 
the employee by the port director 
where, for security reasons, a change in 
the nature of the identification card or 
other medium on which it appears is 
necessary. 

(b) Change in circumstances of em-
ployee. If, after issuance of a Customs 
access seal to an employee, any cir-
cumstance arises (for example, an ar-
rest or conviction for a disqualifying 

offense) that constitutes a ground for 
denial of access to the Customs secu-
rity area under § 122.183(a) or for rev-
ocation or suspension of access to the 
Customs security area and surrender of 
the Customs access seal under 
§ 122.187(a), the employee must within 
24 hours advise the port director in 
writing of that change in cir-
cumstance. In the case of an arrest or 
prosecution for a disqualifying offense 
listed in § 122.183(a)(4), the employee 
also must within 5 calendar days advise 
the port director in writing of the final 
disposition of that arrest or prosecu-
tion. In addition, if an airport operator 
or an aircraft operator suspends an em-
ployee’s unescorted access authority to 
a Security Identification Display Area 
pursuant to regulations promulgated 
by the U.S. Federal Aviation Adminis-
tration or other appropriate govern-
ment agency and the employee also has 
an approved Customs access seal, the 
employee must within 24 hours advise 
the port director in writing of the fact 
of, and basis for, the suspension. 

(c) Additional employer responsibilities. 
If an employer becomes aware of any 
change in the circumstances of its em-
ployee as described in paragraph (b) of 
this section, the employer must imme-
diately advise the port director of that 
fact even though the employee may 
have separately reported that fact to 
the port director under paragraph (b) of 
this section. In addition, each em-
ployer must submit to the port direc-
tor during the first month of each cal-
endar quarter a report setting forth a 
current list of all its employees who 
have an approved Customs access seal. 
The quarterly report must list sepa-
rately all additions to, and deletions 
from, the previous quarterly report. 
Moreover, each employer must take 
appropriate steps to ensure that an em-
ployee uses an approved Customs ac-
cess seal only in connection with ac-
tivities relating to his employment. 

[T.D. 02–40, 67 FR 48986, July 29, 2002; 67 FR 
51928, Aug. 9, 2002] 

§ 122.185 Report of loss or theft of Cus-
toms access seal. 

The loss or theft of an approved Cus-
toms access seal must be promptly re-
ported in writing by the employee to 
the port director. The Customs access 
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seal may be replaced, as provided in 
§ 122.182(f). 

[T.D. 02–40, 67 FR 48986, July 29, 2002] 

§ 122.186 Presentation of Customs ac-
cess seal by other person. 

If an approved Customs access seal is 
presented by a person other than the 
one to whom it was issued, the Cus-
toms access seal will be removed and 
destroyed. An approved Customs access 
seal may be removed from an employee 
by any Customs officer designated by 
the port director. 

[T.D. 02–40, 67 FR 48986, July 29, 2002] 

§ 122.187 Revocation or suspension of 
access. 

(a) Grounds for revocation or suspen-
sion of access—(1) General. The port di-
rector: 

(i) Must immediately revoke or sus-
pend an employee’s access to the Cus-
toms security area and demand the im-
mediate surrender of the employee’s 
approved Customs access seal for any 
ground specified in paragraph (a)(2) of 
this section; or 

(ii) May propose the revocation or 
suspension of an employee’s access to 
the Customs security area and the sur-
render of the employee’s approved Cus-
toms access seal whenever, in the judg-
ment of the port director, it appears 
for any ground not specified in para-
graph (a)(2) of this section that contin-
ued access might pose an unacceptable 
risk to public health, interest or safe-
ty, national security, aviation safety, 
the revenue, or the security of the 
area. In this case the port director will 
provide the employee with an oppor-
tunity to respond to the notice of pro-
posed action. 

(2) Specific grounds. Access to the 
Customs security area will be revoked 
or suspended, and surrender of an ap-
proved Customs access seal will be de-
manded, in any of the following cir-
cumstances: 

(i) There is probable cause to believe 
that an approved Customs access seal 
was obtained through fraud, a material 
omission, or the misstatement of a ma-
terial fact; 

(ii) The employee is or has been con-
victed of, or found not guilty of by rea-
son of insanity, or there is probable 

cause to believe that the employee has 
committed any act or omission involv-
ing, an offense listed in § 122.183(a)(4); 

(iii) The employee has been arrested 
for, or charged with, an offense listed 
in § 122.183(a)(4) and prosecution or 
other disposition of the arrest or 
charge is pending; 

(iv) The employee has engaged in any 
other conduct that would constitute a 
ground for denial of access to the Cus-
toms security area under § 122.183; 

(v) The employee permits the ap-
proved Customs access seal to be used 
by any other person or refuses to open-
ly display or produce it upon the prop-
er demand of a Customs officer; 

(vi) The employee uses the approved 
Customs access seal in connection with 
a matter not related to his employ-
ment or not constituting a duty de-
scribed in the written justification re-
quired by § 122.182(c)(1); 

(vii) The employee refuses or ne-
glects to obey any proper order of a 
Customs officer, or any Customs order, 
rule, or regulation; 

(viii) For all employees of the bond 
holder, if the bond required by 
§ 122.182(c) is determined to be insuffi-
cient in amount or lacking sufficient 
sureties, and a satisfactory new bond 
with good and sufficient sureties is not 
furnished within a reasonable time; 

(ix) The employee no longer requires 
access to the Customs security area for 
an extended period of time at the air-
port of issuance because of a change in 
duties, termination of employment, or 
other reason; or 

(x) The employee or employer fails to 
provide the notification of a change in 
circumstances as required under 
§ 122.184(b) or (c) or the employee fails 
to report the loss or theft of a Customs 
access seal as required under § 122.185. 

(b) Notice of revocation or suspension. 
The port director will revoke or sus-
pend access to the Customs security 
area and demand surrender of the Cus-
toms access seal by giving notice of the 
revocation or suspension and demand 
in writing to the employee, with a copy 
of the notice to the employer. The no-
tice will indicate whether the revoca-
tion or suspension is effective imme-
diately or is proposed. 

(1) Immediate revocation or suspension. 
When the revocation or suspension of 

VerDate Nov<24>2008 13:00 May 20, 2009 Jkt 217059 PO 00000 Frm 00766 Fmt 8010 Sfmt 8010 Y:\SGML\217059.XXX 217059er
ow

e 
on

 P
R

O
D

1P
C

63
 w

ith
 C

F
R



757 

Bureau of Customs and Border Protection, DHS, Treasury § 122.187 

access and the surrender of the Cus-
toms access seal are effective imme-
diately, the port director will issue a 
final notice of revocation or suspen-
sion. The port director or his designee 
may deny physical access to the Cus-
toms security area and may demand 
surrender of an approved Customs ac-
cess seal at any time on an emergency 
basis prior to issuance of a final notice 
of revocation or suspension whenever 
in the judgment of the port director or 
his designee an emergency situation in-
volving public health, safety, or secu-
rity is involved and, in such a case, a 
final notice of revocation or suspension 
will be issued to the affected employee 
within 10 calendar days of the emer-
gency action. A final notice of revoca-
tion or suspension will state the spe-
cific grounds for the immediate revoca-
tion or suspension, direct the employee 
to immediately surrender the Customs 
access seal if that Customs access seal 
has not already been surrendered, and 
advise the employee that he may 
choose to pursue one of the following 
two options: 

(i) Submit a new application for an 
approved Customs access seal, in ac-
cordance with the provisions of 
§ 122.182(c), on or after the 180th cal-
endar day following the date of the 
final notice of revocation or suspen-
sion; or 

(ii) File a written administrative ap-
peal of the final notice of revocation or 
suspension with the port director in ac-
cordance with paragraph (c) of this sec-
tion within 30 calendar days of the date 
of the final notice of revocation or sus-
pension. The appeal may request that a 
hearing be held in accordance with 
paragraph (d) of this section, and in 
that case the appeal also must dem-
onstrate that there is a genuine issue 
of fact that is material to the revoca-
tion or suspension action. 

(2) Proposed revocation or suspension— 
(i) Issuance of notice. When the revoca-
tion or suspension of access and the 
surrender of the Customs access seal is 
proposed, the port director will issue a 
notice of proposed revocation or sus-
pension. The notice of proposed revoca-
tion or suspension will state the spe-
cific grounds for the proposed action, 
inform the employee that he may con-
tinue to have access to the Customs se-

curity area and may retain the Cus-
toms access seal pending issuance of a 
final notice under paragraph (b)(2)(ii) 
of this section, and advise the em-
ployee that he may file with the port 
director a written response addressing 
the grounds for the proposed action 
within 10 calendar days of the date the 
notice of proposed action was received 
by the employee. The employee may 
respond by accepting responsibility, 
explaining extenuating circumstances, 
and/or providing rebuttal evidence. The 
employee also may ask for a meeting 
with the port director or his designee 
to discuss the proposed action. 

(ii) Final notice—(A) Based on non-
response. If the employee does not re-
spond to the notice of proposed action, 
the port director will issue a final no-
tice of revocation or suspension within 
30 calendar days of the date the notice 
of proposed action was received by the 
employee. The final notice of revoca-
tion or suspension will state the spe-
cific grounds for the revocation or sus-
pension, direct the employee to imme-
diately surrender the Customs access 
seal, and advise the employee that he 
may choose to pursue one of the two 
options specified in paragraphs (b)(1)(i) 
and (ii) of this section. 

(B) Based on response. If the employee 
files a timely response, the port direc-
tor will issue a final determination re-
garding the status of the employee’s 
right of access to the Customs security 
area within 30 calendar days of the 
date the employee’s response was re-
ceived by the port director. If this final 
determination is adverse to the em-
ployee, then the final notice of revoca-
tion or suspension will state the spe-
cific grounds for the revocation or sus-
pension, direct the employee to imme-
diately surrender the Customs access 
seal, and advise the employee that he 
may choose to pursue one of the two 
options specified in paragraphs (b)(1)(i) 
and (ii) of this section. 

(c) Appeal procedures—(1) Filing of ap-
peal. The employee may file a written 
appeal of the final notice of revocation 
or suspension with the port director 
within 10 calendar days following re-
ceipt of the final notice of revocation 
or suspension. The appeal must be filed 
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in duplicate and must set forth the re-
sponse of the employee to the state-
ment of the port director. The port di-
rector may, in his discretion, allow the 
employee additional time to submit 
documentation or other information in 
support of the appeal. 

(2) Action by port director—(i) If a 
hearing is requested. If the appeal re-
quests that a hearing be held, the port 
director will first review the appeal to 
determine whether there is a genuine 
issue of fact that is material to the 
revocation or suspension action. If a 
hearing is required because the port di-
rector finds that there is a genuine 
issue of fact that is material to the 
revocation or suspension action, a 
hearing will be held, and a decision on 
the appeal will be rendered, in accord-
ance with paragraphs (d) through (f) of 
this section. If the port director finds 
that there is no genuine issue of fact 
that is material to the revocation or 
suspension action, no hearing will be 
held and the port director will forward 
the administrative record as provided 
in paragraph (c)(2)(ii) of this section 
for the rendering of a decision on the 
appeal under paragraph (c)(3) of this 
section. 

(ii) CMC review. If no hearing is re-
quested or if the port director finds 
that a requested hearing is not re-
quired, following receipt of the appeal 
the port director will forward the ad-
ministrative record to the director of 
field operations at the Customs Man-
agement Center having jurisdiction 
over the office of the port director for 
a decision on the appeal. The trans-
mittal of the port director must in-
clude a response to any disputed issues 
raised in the appeal. 

(3) Action by the director. Following 
receipt of the administrative record 
from the port director, the director of 
field operations will render a written 
decision on the appeal based on the 
record forwarded by the port director. 
The decision will be rendered within 30 
calendar days of receipt of the record 
and will be transmitted to the port di-
rector and served by the port director 
on the employee. A decision on an ap-
peal rendered under this paragraph will 
constitute the final administrative ac-
tion on the matter. 

(d) Hearing. A hearing will be con-
ducted in connection with an appeal of 
a final notice of revocation or suspen-
sion of access to the Customs security 
area only if the affected employee in 
writing requests a hearing and dem-
onstrates that there is a genuine issue 
of fact that is material to the revoca-
tion or suspension action. If a hearing 
is required, it must be held before a 
hearing officer designated by the Com-
missioner, or his designee. The em-
ployee will be notified of the time and 
place of the hearing at least 5 calendar 
days before the hearing. The employee 
may be represented by counsel at the 
revocation or suspension hearing. All 
evidence and testimony of witnesses in 
the proceeding, including substan-
tiation of charges and the answer to 
the charges, must be presented. Both 
parties will have the right of 
cross’examination. A stenographic 
record of the proceedings will be made 
upon request and a copy furnished to 
the employee. At the conclusion of the 
proceedings or review of a written ap-
peal, the hearing officer must promptly 
transmit all papers and the steno-
graphic record to the director of field 
operations, together with the rec-
ommendation for final action. If nei-
ther the employee nor his attorney ap-
pears for a scheduled hearing, the hear-
ing officer must record that fact, ac-
cept any appropriate testimony, and 
conclude the hearing. The hearing offi-
cer must promptly transmit all papers, 
together with his recommendations, to 
the director of field operations. 

(e) Additional written views. Within 10 
calendar days after delivery of a copy 
of the stenographic record of the hear-
ing to the director of field operations, 
either party may submit to the direc-
tor of field operations additional writ-
ten views and arguments on matters in 
the record. A copy of any submission 
will be provided to the other party. 
Within 10 calendar days of receipt of 
the copy of the submission, the other 
party may file a reply with the director 
of field operations, and a copy of the 
reply will be provided to the other 
party. No further submissions will be 
accepted. 
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(f) Decision. After consideration of 
the recommendation of the hearing of-
ficer and any additional written sub-
missions and replies made under para-
graph (e) of this section, the director of 
field operations will render a written 
decision. The decision will be trans-
mitted to the port director and served 
by the port director on the employee. A 
decision on an appeal rendered under 
this paragraph will constitute the final 
administrative action on the matter. 

[T.D. 02–40, 67 FR 48986, July 29, 2002; 67 FR 
51928, Aug. 9, 2002; 67 FR 54023, Aug. 20, 2002] 

§ 122.188 Issuance of temporary Cus-
toms access seal. 

(a) Conditions for issuance. When an 
approved Customs access seal is re-
quired under § 122.182(a) of this part and 
the port director determines that the 
application cannot be administratively 
processed in a reasonable period of 
time, an employer may, upon written 
request, be issued a temporary Cus-
toms access seal for his employee. The 
employer must satisfy the port direc-
tor that a hardship would result if the 
request is not granted. Surety on the 
bond, as required by § 122.182(c), may be 
waived in the discretion of the port di-
rector but only for the period of the 
temporary Customs access seal and its 
renewal period. 

(b) Validation period. The temporary 
Customs access seal shall be valid for a 
period of 60 days. The port director 
may renew the temporary Customs ac-
cess seal for additional 30 day periods 
where the circumstances under which 
the temporary Customs access seal was 
originally issued continue to exist. The 
temporary Customs access seal shall be 
destroyed by the port director when 
the permanent approved Customs ac-
cess seal is issued, or the privileges 
granted thereby are withdrawn. 

(c) Temporary employees and official 
visitors. The provisions of this section 
shall also apply to temporary employ-
ees and official visitors requiring ac-
cess to the Customs security area. In 
the case of temporary employees, the 
Customs access seal shall be valid for a 
period of 30 days. In the case of official 
visitors, the temporary Customs access 
seal shall be valid for the day of 
issuance only. Temporary employee 
and official visitor Customs access seal 

are renewable for periods equal to their 
original period of validity. 

(d) Revocation of denial and access. 
The temporary Customs access seal 
may be revoked and access to the Cus-
toms security area denied at any time 
if the holder of the temporary Customs 
access seal refuses or neglects to obey 
any proper order of a Customs officer, 
or any Customs order, rule, or regula-
tion, or if, in the judgment of the port 
director, continuation of the privileges 
granted thereby would endanger the 
revenue or pose a threat to the Cus-
toms security area. 

[T.D. 90–82, 55 FR 42557, Oct. 22, 1990, as 
amended by T.D. 02–40, 67 FR 48988, July 29, 
2002] 

§ 122.189 Bond liability. 
Any failure on the part of a principal 

to comply with the conditions of the 
bond required under § 122.182(c), includ-
ing a failure of an employer to comply 
with any requirement applicable to the 
employer under this subpart, will con-
stitute a breach of the bond and may 
result in a claim for liquidated dam-
ages under the bond. 

[T.D. 02–40, 67 FR 48988, July 29, 2002] 

PART 123—CUSTOMS RELATIONS 
WITH CANADA AND MEXICO 

Sec. 
123.0 Scope. 

Subpart A—General Provisions 

123.1 Report of arrival from Canada or Mex-
ico and permission to proceed. 

123.2 Penalty for failure to report arrival or 
for proceeding without a permit. 

123.3 Inward foreign manifest required. 
123.4 Inward foreign manifest forms to be 

used. 
123.5 Certification and filing of inward for-

eign manifest. 
123.6 Train sheet for arriving railroad 

trains. 
123.7 Manifest used as an entry for uncondi-

tionally free merchandise valued not 
over $250. 

123.8 Permit or special license to unlade or 
lade a vessel or vehicle. 

123.9 Explanation of a discrepancy in a 
manifest. 

123.10 General order merchandise. 

Subpart B—International Traffic 

123.11 Supplies on international trains. 
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